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2  KANSAS  BEPOBTS. 

Peck,  Ryan  <t  Johnson  and  Roasington  dt  Smith,  for  plaintiffs  in 
error.  ' 

The  first  question,  logically  as  well  as  chronologically,  is,  what  rights  in 
and  to  this  land  wwe  conferred  upon  the  Pottawatomiea  by  the  treaty  of  1846? 
We  presume  that  it  will  be  asserted  by  counsel  for  the  defendant  in  error  that 
the  treaty  of  1846  conferred  upon  the  tribe  a  title  in  fee-simple.  This  theory 
is  based  upon  the  language  of  article  4  of  the  treaty  of  1846,  (9  St.  at  Large, 
853,)  by  which  the  United  States  agree  to  grant  to  the  tribe  "possession  and 
title^'  to  576,000  aores  of  land,  and  to  guaranty  the  "full  and  complete  pos- 
session of  the  same  to  the  Pottawatomie  Nation  as  their  land  and  home  for- 
.  ever."  We  suppose  it  would  not  be  claimed  that  the  above  words,  in  the 
absence  of  the  word  "title,"  would  confer  upon  the  tribe  anything  more  than 
a  mere  right  of  possession  and  use.  It  is  by  that  tenure  that  millions  of  acres 
of  land  have  been  and  are  held  by  the  various  tribes  of  the  country,  until  it 
has  become  a  well-settled  principle  that  the  Indian  title  is  a  mere  possessory 
one,  a  usufruct,  built  upon  the  fee  of  the  general  government.  It  would  be 
a  tedious  task  to  point  out  the  treaties  by  which  reservations  have  been  estab- 
lished for  the  use  of  the  different  Indian  tribes  with  which  the  government 
has  had  dealings, — ^reservations  which  have  been  set  apart  for  their  exclusive 
occupancy,  and  from  which  the  white  man  has  been  excluded  by  the  most 
stringent  penal  laws.  Words  of  perpetuity  and  heirship  have  been  used,  by 
which  the  whole  world  has  been  notified  that  the  land  so  set  apart  was  to  be 
held,  used,  owned»  and  occupied  by  the  Indian.  And  yet  it  has  always  been 
well  understood  that  the  Indian  title  is  a  mere  right  of  exclusive  possession, 

with  the  ultimate  fee  resting  in  the  United  States. 
*3         As  recently  as  1877  the  supreme  court  has  reasserted  the  ^doctrine 

that  the  Indian  right  to  land  is  a  mere  possessory  one,  in  the  case  of 
Beecher  v.  Wetlierby,  95  U.  S.  525,  and  yet  the  land  in  question  was  described 
as  ''oxvned  and  occupied  by  the  Menominee  Indians,"  and  it  was  "set  apart" 
for  their  future  home.  So,  in  the  case  of  U.  S.  v.  Cook,  19  Wall.  591,  the 
chief  justice,  delivering  the  opinion  of  the  court,  said:  "The  right  of  the  In- 
dians in  the  land  from  which  the  logs  were  taken,  was  that  of  occupancy 
alone.  They  had  no  power  of  alienation  except  to  the  United  States.  The 
fee  was  in  the  United  States,  subject  only  to  this  right  of  occupancy.  This 
is  the  title  by  which  other  Indians  hold  their  lands.  The  right  of  the  Indians 
to  their  occupancy  is  as  sacred  as  that  of  the  United  States  to  their  fee;  but 
it  is  only  a  right  of  occupancy."  Take  the  Osage  reservation,  which  was 
set  apart  for  that  tribe  by  most  solemn  words  of  perpetual  ownership.  The 
supreme  court  said,  in  Leavenworth,  L.  &  G.  B.  Co.  v.  U.  S.,  92  U.  S.  733, 
"that  in  the  free  exercise  of  their  choice,  they  might  hold  it  forever;"  but 
they  could  only  hold  it.  The  fee  was  in  the  United  States,  subject  to  the 
right  of  the  Indians. 

But  counsel  lay  great  stress  on  the  word  "title,"  in  the  treaty  with  the  Pot- 
tawatomies  of  1846,  as  if  by  the  use  of  that  word  the  traditionary  policy  of 
the  government  had  been  overturned,  and  that  tribe  had  been  invested  with 
a  different  tenure  from  that-  by  which  other  tribes  hold  their  lands.  Now, 
the  word  "title"  has  no  special  sanctity  attached  to  it.  It  means  simply 
"that  by  which  one  holds  possession  of  lands."  So  said  Lord  Coke  many 
years  ago,  and  in  that  sense  it  has  always  been  used.  The  right  by  which  an 
Indian  tribe  holds  land  has  been  over  and  over  again  called  its  "title"  by  the 
supreme  court.  For  instance:  In  U.  S.  v.  Cook,  19  Wall.  591,  cited  above, 
the  court,  speaking  of  the  Indian  right  of  occupancy,  says:  "This  is  the  title 
by  which  other  Indians  hold  their  land. "    In  treaties  and  statutes  and  judicial 

decisions,  the  extinguishment  of  the  Indian  "title"  is  constantly 
*4  spoken  of,  and  yet  'I'notbing  more  is  meant  than  the  extinguishment 

of  the  Indian  right  of  occupancy.    Can  it  then  be  claimed  that  the 
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use  of  the  word  ''title,''  in  the  treaty  of  1846,  warrants  the  oonclnaion  which 
connsei  have  insisted  upon?  It  is,  however,  urged  that,  as  thePottawatomies 
paid  a  consideration  for  the  land,  they  took  a  fee-simple  title.  But  on  exam- 
ination of  the  treaties  by  which  reservations  have  been  established  from  time 
to  time*  it  Mrill  be  seen  that  a  consideration  of  some  kind  is  almost  uniformly 
paid  'by  the  Indians.  Sometimes  it  is  a  cession  of  other  lands,  sometimes  it 
is  money,  and  sometimes  a  relea^  of  annuities  or  claims  against  the  govern- 
ment. At  an  early  day  the  government  inaugurated  the  *' move-on  policy," 
and  it  has  been  pushing  the  red  man  further  and  further  toward  the  setting 
sun.  He  is  getting  scarce  in  the  Atlantic  states,  where  his  corn-fields  and 
bunting-grounds  were  once  located.  He  has  moved  from  reservation  to  res- 
ervation, (to  all  which  he  had  the  perpetual  right  of  occupancy;)  selling 
out  his  old  home,  and  buying  a  new  one  for  himself,  and  for  the  young  bar- 
barians who  were  growing  up  to  negotiate  other  treaties  and  buy  other 
homes.  There  is  a  great  deal  of  human  nature  in  an  Indian.  Like  all  thrift- 
less, improvident  persons,  he  likes  to  do  business.  He  is  a  born  trader,  and 
enjoys  a  large  transaction  in  land.  The  treaty  of  1846  was  a  trade  of  one  res- 
ervation for  another,  with  a  good  round  sum  paid  by  the  government  to  the 
tribe  as  boot-money.  It  will  be  seen  presently,  when  we  come  to  consider 
the  treaty  of  1861,  that  neither  the  government  nor  the  Pottawatomies  under- 
stood that  the  treaty  of  1846  vested  the  fee  in  the  tribe;  for  by  that  treaty  a 
way  was  provided  for  conferring  afee-simple  title  upon  members  of  the  tribe, 
— «n  utterly  senseless  thing  to  do  if  they  already  had  the  fee-simple  title.  We 
conclude,  therefore,  that  the  treaty  of  1846  gave  the  Pottawatomie  tribe  the 
ordinary  possessory  right  by  which  Indian  tribes  hold  their  lands. 

The  next  step  in  the  argument  is  the  consideration  of  the  treaty  of 
*5  1861.    The  court  below  held  that  this  treaty,  '('and  the  action  had 

thereunder,  including  the  issuance  of  the  certificate  of  allotment, 
constitated  a  grant  of  the  land  in  controversy  to  the  defendant  in  error.  It 
is  manifestly  impossible  that  this  conclusion  of  the  court  below  can  be  cor- 
rect if  the  treaty  of  1846  vested  the  fee-simple  title  in  the  tribe,  for  the  reason 
that  there  would  be  nothing  left  to  grant.  The  United  States,  having  by  the 
treaty  of  1846  parted  with  all  its  title,  could  not  grant  anything  more;  and 
the  tribe,  having  the  full  and  complete  title  in  common^  could  only  have  a 
partition  among  its  members,  which  is  not  a  grant,  but  a  division  of  lands 
already  granted.  So  that  the  1846  fee-simple  theory,  or  the  1861  grant  theory 
must  fall.  There  is  not  sufiicient  room  on  the  Pottawatomie  reservation  for 
both.     We  venture  to  suggest  that  neither  is  correct. 

The  treaty  of  1861  (12  St.  at  Large,  1191)  provides,  in  article  1,  for  a  dispo- 
sition of  the  Pottawatomie  reservation,  by  setting  apart — First,  a  portion  of  it 
to  those  who  desire  to  hold  in  severalty;  second,  a  portion  to  those  who  desire 
to  hold  in  common,  and,  third,  the  remaining  portion  to  be  sold  for  the  ben- 
efit of  the  tribe. 

We  come  now  to  article  2.  It  is  in  this  article  that  the  court  below  finds 
an  absolute  grant  of  land  to  the  allottee.  Let  us  examine  this  article,  and 
discover,  if  possible,  what  it  means, — what  intention  it  manifests  on  the  part 
of  the  high  contracting  powers  who  negotiated  the  treaty.  The  prime  object 
of  the  treaty  in  all  of  its  provisions  was  the  civilization  of  the  tribe.  Article 
2  provide  for  a  census  of  the  tribe,  to  be  taken  by  the  agent,  showing  by  class- 
ification those  who  desired  to  hold  in  severalty  and  those  who  desired  to  hold 
in  common.  The  court  will  observe  that  this  census  was  to  include  the  whole 
tribe, — the  chieftains  big  and  little,  the  head-men,  the  braves,  the  women  and 
children,  the  civilized  and  the  uncivilized.  The  whole  tribe  are  to  "choose" 
whether  they  wiU  take  in  severalty  or  in  common,  the  adults  choosing  for  them- 
selves, the  head  of  a  family  for  the  minor  children,  and  the  agent  for  orphan* 
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and  persons  of  unsound  mind.  When  this  choosing  is  finished  there  is 
*6  to  be  aasigned^  under  *the  direction  of  the  commissioner  of  Indian  af- 
fairs, so  much  to  chiefs,  so  much  to  head-men,  so  much  to  other  heads  of 
families,  and  so  much  to  other  persons.  If  the  provisions  of  article  2  stopped 
'  with  the  above,  there  would  be  some  force  in  Uie  assertion  that  these  allot- 
ments were  intended  to  separate  the  tracts  whi<^  were  to  be  held  in  severalty, 
so  that  each  one  would  hold  by  an  entirely  independent  tenure,  though  not  by  a 
fee-simple.  But  at  this  point  thQ  family  idea  asserts  itself,  as  it  does  in  al- 
most every  Indian  treaty.  The  family  is  the  unit,  whose  rights  and  interests 
are  not  to  be  severed.  It  is  presumed  that  the  members  thereof  will  continue 
to  live  together  under  the  paternal^  care  of  the  head  of  the  family.  Therefore 
it  is  provided  in  this  very  article,  which  is  supposed  by  counsel  and  the  court 
below  to  irrevocably  sever  the  rights  and  interests  of  the  allottees,  that  the  iis- 
signments  to  them  are  '*to  include  in  every  case,  as  far  as  practicable,  to  each 
family  its  improvements  and  a  reasonable  portion  qftimbe9\"  Thus  it  is 
clear  that  in  their  allotments  or  assignments  the  family  was  considered  an  en- 
tity; the  allotments  of  the  different  members  being  grouped  around  tlie  im- 
provements already  made.  The  family  were  all  to  have  an  interest  in  the  im- 
provements and  timber,  without  regard  to  whose  particular  allotment  they 
happened  to  fall  upon.  The  old  man  could  go  and  cut  timber  on  the  young 
man^s  eighty,  by  virtue  of  the  rights  guarantied  to  him  by  the  very  same  arti- 
cle of  the  treaty  which  is  claimed  to  give  it  to  the  joung  man  in  fee-simple 
absolute.  The  phrase  used  in  article  2  is  "to  each  family, " — certainly  as  strong 
a  phrase  as  "to  each  chief,"  "to  each  head-man,''  "to  each  other  person,"  etc. 
The  idea  that  by  article  2  allottees  took  a  full  and  complete  title,  is  quite 
effectually  negatived  by  the  next  article  of  the  treaty,  which  provides  how  a 
fee-simple  title  may  be  acquired  by  certain  of  the  allottees.  It  is  plain  that, 
if  it  was  intended  by  ai*ticle  2  to  vest  a  complete  title  in  the  allottees,  it  would 
be  unnecessary  in  article  3  to  provide  how  these  same  allottees  might  acquire 
such  title.  It  seems  to  us  that  our  opposing  counsel  are  driven  to 
*7  the  ^absurdity  of  arguing  that  article  3  was  inserted  for  the  purpose 

of  giving  allottees  something  which  they  already  had  by  virtue  of  ar- 
ticle 2.  The  truth  is,  article  3  is  an  assertion  that  article  2  did  not  give  al- 
lottees a  fee-simple  title,  or  a  full,  complete  title  of  any  kind.  Article  2  leaves 
the  allottees — all  of  them—in  a  state  of  mild  and  gentle  seiidom.  An  allot- 
tee is  still  under  charge  of  an  agent,  still  a  member  of  the  tribe,  incapable  of 
selling  his  land,  incapable  of  exercising  any  of  the  great  attributes  of  a  free 
moral  agent.  What  does  article  3  do  for  him?  For  the  average  allottee, 
nothing;  nothing  for  the  little  allottees,  nothing  for  the  female  allottees,  noth- 
ing for  the  male  allottees  as  such,  but  for  the  "head  of  the  family"  a  great 
deal.  The  family  principle,  which  appeared  in  article  2,  becomes  in  articles 
the  great  central  idea.  All  the  other  allottees  shall  remain  allottees;  but 
■  the  head  of  the  family  is  invested,  not  with  a  fee-simple  title,  for  that  is  still 
in  the  dim  distance,  but  with  the  possibility,  some  time  in  the  future,  of  getting 
a  fee-simple.  The  way  is  pointed  out  by  which  he  may,  if  he  will  be  a  good 
Indian,  cesise  to  be  a  vassal,  and  become  a  peer;  a  way  by  which  he  may  be 
transformed  from  a  mere  occupant  of  land  to  an  owner  in  fee,  with  all  the 
dignities  and  prerogatives  which  adorn  that  high  estate.  By  the  hard  con- 
ditions of  article  3  he  is  required,  before  he  can  become  a  fee-simple  IsChded  pro- 
prietor, to  satisfy  the  president  of  his  intelligence  and  prudence;  he  must  re- 
quest the  patent;  he  must  appear  in  court  and  take  tiie  same  oath  which  is 
required  of  aliens ;  he  must  satisfy  the  court  that  he  is  intelligent  and  prudent 
enough  to  control  his  own  affairs  and  interests ;  that  he  has  adopted  the  habits 
of  civilized  life,  and  has  been  able  for  at  least  five  years  to  support  himself  and 
his  family.    The  president  may  then  issue  a  patent.    All  these  things  must 
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he  do;  all  this  long  road  most  he  travel;  all  these  obstacles  must  he  OTeroome 
Id  his  weariness  he  might  (but  don't)  cry  out  with  the  poet: 

''Ah,  who  can  tell  how  hard  it  la  to  clirob 

The  steep  where  Fame's  proud  temple  shines  afai?** 

*B  *Let  113  look  a  little  further  into  the  provisions  of  article  8.  When 
all  these  various  steps  have  been  taken  by  the  head  of  the  family,  the 
president  may  do  what?  He  may  '* cause  the  land  severally  held  by  them  to 
be  conveyed  to  them  by  patent  in  fee-simple."  N^ot  the  land  severally  owned 
by  them,  but  held  by  them.  He  may  convey  to  them  by  patent  in  fee-simple. 
Why  should  he  convey^  if  the  land  was  already  the  absolute  property  of  the 
allottee  ?  And  why  should  he  convey  hy  pa  ten  t  infee-simple,  if  the  allottee  al- 
ready had  that  title?  We  think  that  we  have  shown  that  the  construction  of 
the  treaty  of  1861  by  the  court  below  is  entirely  erroneous. 

The  treaty  of  1867  is  found  in  15  St.  at  Large,  531.  We  may  state  here  that 
between  the  treaty  of  1861  and  the  treaty  of  1867  occurs  the  treaty  of  1866, 
(14  St.  at  Liarge,  763,)  which  contains  only  one  article,  and  simply  extends 
the  beneficial  provisions  of  article  3  of  the  treaty  of  1861  to  all  adults,  regard- 
less of  sex,  whether  they  are  heads  of  families  or  not.  The  treaty  of  1867 
nas  a  great  deal  to  say  about  the  lands  in  controversy.  It  shows  clearly  wh;^ 
*  views  were  entertained  by  the  Indians  and  by  the  government  as  to  the  rights 
of  allottees  under  the  treaty  of  1861.  It  is  a  practical  construction  of  that 
treaty  by  the  parties  themselves,  and  conclusively  demonstrates  that  they  did 
not  consider  that  it  granted  an  absolute  title  to  the  allottees.  These  allottees,  it 
must  be  borne  in  mind,  were  still  members  of  the  tribe  and  subject  to  its  laws 
and  regulations  as  well  as  to  the  general  paternal  control  of  the  general  govern- 
ment. They  were  themselves  parties  to  the  treaty  by  their  representatives, 
and  the  language  of  the  treaty  is  their  language.  The  object  of  the  treaty 
was  to  secure  the  removal  of  the  tribe  to  the  Indian  territory,  and,  as  a  pre- 
requisite to  such  removal,  t?ie  disposition  of  their  lands  in  Kansas,  Those 
of  the  tribe  who  desired  to  do  so,  were  to  go  to  the  new  reservation  in  the  ter- 
ritory; and  those  who  desired  to  remain  were  to  do  so,  with  a  view  to  be- 
coming citizens  of  the  United  States. 
^9  By  article  4,  a  register  of  these  two  classes  was  provided  "'for,  after 
the  filing  of  which  all  restrictions  on  the  alienation  of  land  should  be 
removed  from  those  who  should  declare  their  intention  of  removing  to  the 
territory*  But  it  was  provided  that  no  person  should  have  the  pi*oceeds  of 
the  sale  either  of  his  own  lands  or  those  of  his  family,  except  upon  the  certif- 
icate of  the  agent  of  his  ability  to  manage  his  own  affairs.  Here,  again,  the 
family  idea  crops  out,  and  the  right  of  the  bead  of  the  family  to  manage  its 
affairs.  The  same  article  authorizes  competent  heads  of  families  to  negotiate 
for  the  sale  of  the  lands  of  themselves  2kxidi  families f  and  for  patents  to  issue 
to  purchasers.  The  funds  received  from  such  sales  are  to  be  deposited  in  a 
govemnaent  depository,  to  be  drawn  out  as  provided  in  the  next  article.  Let 
us  examine  that  article,  and  the  understanding  of  the  parties  to  the  treaty  as  to 
the  rights  of  allottees  will  be  still  more  apparent.  It  provides  that  the  money 
realiz^  from  sale  shall  be  drawn  out  of  the  government  depository  by  the 
agent,  and  be  expended  for  the  benefit  of  the  owner  in  providing  for  his  re- 
moval, and  that  of  his  family,  to  the  new  reservation,  and  in  such  articles 
and  for  such  uses  as  may,  with  the  advice  of  the  business  committee,  be  deemed 
for  his  best  interest  at  his  new  home.  Thus  it  appears  that  the  funds  real- 
ized from  the  sales  of  these  lands  were  to  be  devoted  to  the  support  of  the 
family^  keeping  always  in  view  its  unity  as  an  integral  portion  of  the  tribe. 
Then  comes  article  6,  under  which  the  patent  to  the  head  of  the  family  is 
issued.  The  court  below  decided  that  a  patent  "  to  the  head  of  a  family  for  the 
land  assigned  to  a  member  of  the  family,  is  null  and  void.*'  Let  us  look  at 
section  6.    It  is  in  perfect  harmony  with  the  provisions  of  the  treaty  of  1861» 
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and  with  the  other  provisions  of  the  treaty  of  i867.  It  provides  that  when 
heads  of  families  shall  become  citizens,  the  families  of  such  persons  shall  become 
citizens,  and  the  head  of  the  family  shall  be  entited  to  patents  and  the  propor^ 
tional  share  of  the  funds  belonging  to  his  family.  "  Shall  be  entitled*'  is  the  lan- 
guage, showing  that  the  head  of  the  family  could  claim,  as  a  matter 
*10  of  right,  to  have  the  patent  issued  to  *him.  In  pursuance  of  this  ar- 
ticle, patents  were  issued;  among  others,  the  one  in  controversy  in 
this  case.  It  has  been  said  over  again  by  the  courts  that  the  practical  con- 
struction put  upon  a  treaty  by  the  executive  branch  of  the  government  is  en- 
titled to  great  weight.  The  president  issued  patents  in  fee-simple.  He  could 
not  issue  any  other  kind;  for  away  back  in  1861 » in  the  third  article  of  that 
treaty,  it  had  been  distinctly  provided  that  the  patent  should  be  **in  fee-simple, 
with  power  of  alienation. "  That  was  the  patent  which  was  required  to  be  is- 
sued, and  which  was  issued;  and  if  purchasers  from  the  patentee  are  charged 
with  notice  of  the  treaties  behind  the  patent,  then  they  were  distinctly  in- 
formed that  the  patentee,  not  only  had  the  fee-simple  title,  but  had  "power 
of  alienation," — that  is,  "right  to  convey." 

We  have  spoken  of  the  practical  construction  given  these  treaties  by  the 
otBcers  of  the  government;  but  the  judicial  department  has  construed  them 
the  same  way.  Only  a  few  weeks  since,  the  circuit  court  of  the  United  States 
for  the  district  of  Kansas,  in  Goodtellow  v.  Muckey,  1  McCrary,  288,  held  that 
the  patent  to  the  head  of  the  family,  instead  of  being  null  and  void,  was  prop- 
erly issued  to  him,  and  conveyed  the  legal  title. 

We  believe  we  have  shown  that  the  conclusions  of  law  of  the  court  below, 
that  the  treaty  of  1861  constituted  a  grant  to  the  allottees,  and  that  the  patent 
IS  null  and  void,  are  palpably  erroneous ;  and,  as  they  are  the  conclusions  upon 
which  judgment  was  rendered,  the  decision  ought  to  be  reversed. 

Hayden  dt  Hayden^  for  defendant  in  error. 

There  is  nothing  in  the  treaty  of  1862,  or  in  the  supplemental  article,  which 
even  in  the  most  indirect  manner,  conveys  the  idea  that  the  head  of  the 
family  should  take  all  of  the  lands  allotted  to  his  family.  On  the  contrary, 
the  assignment  and  allotment  to  Susan  Letranch  were  as  distinct  from  the 
assignment  and  allotment  to  Navarre,  as  the  assignment  and  allotment  '.o 
Navarre  were  distinct  from  the  assignment  and  allotment  to  one  of  the  chiefs. 
Nor  can  anything, be  claimed  by  plaintiffs  in  error  upon  this  point,  on 
*11  the  ground  *that  article  3  of  the  treaty  of  1862  only  provided  for  the 
issuance  of  patents  to  ** adults,  being  males  and  heads  of  families;"  for 
before  the  allotments  were  made,  that  article  was  amended  by  the  supple- 
mental article,  so  that  its  provisions  should  not  be  confined  to  males  and  heads 
of  families,  but  should  be  extended  to  all  adult  persons,  without  distinction 
of  sex,  whether  such  persons  should  be  heads  of  families  or  otherwise.  At 
the  time  of  the  assignment  and  allotment,  then,  all  persons  to  whom  lands 
were  allotted  in  severalty  stood  upon  an  equal  footing  with  respect  to  obtain- 
ing a  patent.  All  must  be  or  become  adults,  and  satisfy  the  president  that 
they  were  suflSciently  prudent  to  control  their  affairs  and  interests. 

Assuming,  in  accordance  with  the  views  above  expressed,  that  Susan  Le- 
tranch was  the  sole  beneficiary  of  the  assignment  and  allotment  to  her,  the 
next  inquiry  is,  what  ^tate  was  thereby  granted  to  her?  In  this  connection, 
it  is  perhaps  material  to  ascertain  the  tenure  by  which  the  tribe  held  its  re- 
serve in  Kansas  prior  to  the  treaty  of  1862.  This  reserve  had  been  bought 
and  paid  for  by  the  tribe,  pursuant  to  article  6  of  the  treaty  of  June,  1846, 
which  provided:  *'The  United  States  agree  to  grant  to  the  said  united  tribes  of 
Indians  possession  and  title  to  a  tract  or  parcel  of  land  containing,"  etc., 
*  *  *  "and  to  guaranty  the  full  and  complete  possession  of  the  same  to 
the  Pottawatomie  nation,  parties  to  this  treaty,  as  tJieir  land  and  Tiome  forever; 
for  which  they  are  to  pay  the  United  States  the  sum  of  eighty-seven  thousand 
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dollars, "  etc  9  St  at  Large,  854.  We  submit  that  under  this  treaty  of  1846 
the  tribe  became  the  absolute  owners  as  tenants  in  common  of  the  tract  of 
land  so  purchased  by  them.  The  ordinary  Indian  title  is  the  fee-simple,  but 
without  the  power  of  alienation,  except  by  the  consent  of  the  government. 
County  of  Miami  y.  Brackenridge,  12  Kan.  *118;  Worcester  v.  Georgia,  6  Pet. 
515.  It  will  be  observed  that  under  the  treaty  of  1846  no  rights  were  reserved 
to  the  United  States  in  the  land  sold  to  the  tribe.  The  treaty  did  not  even  re- 
serve to  the  United  States  the  exclusive  right  of  purchasing  from  the 
*12  tribe.  The  Indian  title  *is  property,  and  alienable  unless  the  treaty 
has  prohibited  its  sale.  Doe  v.  Wilson,  23  How.  463.  We  claim, 
then,  that  the  provision  of  article  2  of  the  treaty  of  1862,  that  said  tracts 
should  be  "set  apart  for  the  perpetual  and  exclusive  use  and  beneflt  of  such 
assignees  and  their  heirs,"  is  sufficient  to  vest  in  the  individual  allottees  an 
estate  in  fee-simple  of  the  lands  so  allotted  to  them.  Bridge  Co.  v.  Kansas 
Pac.  By.  Co.,  12  Kan.  *409;  Newman  v.  Doe,  4  How.  fMjss.)  622;  Har- 
mon V.  Partier,  12  Smedes  db  M.  425;  1  Washb.  Beal  Prop.  69.  and  cases  cited; 
McWilliams  v.Nisly,2  Serg.  &B.  518;  County  of  Miami  v.  Brackenridge,  12 
Kan.  *118;  Chines  v.  Nicholson,  9  How.  356. 

Under  the  third  article  of  the  Pottawatomie  treaty  of  1832,  the  tribe  ceded 
to  the  United  States  a  portion  of  its  lands,  excepting  certain  reservations  to 
certain  individuals  of  the  tribe.  The  language  of  the  reservation  was:  "The 
United  States  agree  to  grant  to  each  of  the  following  persons  the  quantity  of 
land  annexed  to  their  names,  which  lands  shall  be  conveyed  to  them  by  patent.  ** 

In  Doe  v.  Wilson,  28  How.  458,  463,  the  supreme  court  say:  ''The  Potta- 
watomie nation  was  the  owner  of  the  possessory  right  of  the  country  ceded, 
and  all  the  subjects  of  the  nation  were  joint  owners  of  it.  The  reservees  took 
by  the  treaty,  directly  from  the  nation,  the  Indian  title;  and  this  was  the  right 
to  occupy,  use,  and  enjoy  the  lands  in  common  with  the  United  States,  until 
partition  was  made  in  the  manner  prescribed.  The  treaty  itsel£  converted 
the  reserved  sections  into  individual  property.  The  nation,  as  a  nation,  re- 
served no  interest  in  the  territory  ceded;  but,  as  a  part  of  the  consideration 
for  the  cession,  certain  individuals  of  the  nation  had  conferred  on  them  por- 
tions of  the  land,  to  which  the  United  States  title  was  either  added,  or  pro- 
mised to  be  added;  and  it  matters  not  which  for  the  purposes  of  this  contro- 
versy for  possession . " 

So,  in  this  case,  prior  to  the  treaty  of  1862,  Susan  Letranch,  in  common 
with  the  other  members  of  the  tribe,  held  the  land  here  in  controversy  by  an 
absolute  grant  under  a  purchase  from  the  United  States;  but,  under  the  last 
clause  of  article  8  of  the  treaty  of  1862.  all  other  allottees  to  whom  lands 
*18  were  assigned  in  severalty  relinquished  all  their  title  to  this  tract,  *and, 
under  the  last  clause  of  article  4  of  the  same  treaty,  all  members  of 
the  tribe  to  whom  lands  were  assigned  in  common  likewise  relinquished  their 
title  to  this  tract.  She  may  be  said,  then,  to  hold  under  her  original  title, 
strengthened  and  confirmed  by  the  relinquishment  to  her  of  her  co-tenants, 
and  ratified  by  the  government  in  the  act  agreeing  to  the  reservation;  or,  as 
stated  by  the  court  in  Doe  v.  Wilson,  aupra^  she  '*took  by  the  treaty,  directly 
from  the  nation,  the  Indian  title, "and  this  was  the  perpetual  and  exclusive 
right  to  her  and  her  heirs  to  use,  occupy,  and  enjoy  the  premises  as  "her  land 
and  home  forever."  See,  also.  Crews  v.  Burcham,  1  Black,  352;  Clark  v. 
Lonl,  20  Kan.  *394. 

To  summarize  from  the  cases  already  cited,  and  apply  the  reasonmg  of  the 
courts  to  the  facts  in  this  case,  we  think  we  are  not  claiming  too  much  in 
stating,  as  a  conclusion  to  be  deduced  from  the  premises,  that  since,  under 
the  Pottawatomie  treaty  of  1846,  the  tribe  bought  and  paid  for  their  reserva- 
in  Kansas,  and  the  government  gave  them  possession  and  title  thereto  as 
their  land  and  home  forever,  reserving  no  interest  therein;  since,  under  the 
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treatj  of  1862,  Susan  Letranch  acquired  the  whole  Indian  title,  with  the 
guaranty  on  the  part  of  the  United  States  that  this  title,  being  perpetual, 
might  be  transmitted  to  her  heirs;  since  the  tribe  reserved  no  interest  in  the 
land  aUotted  to  her,  and  the  government  reserved  only  the  right  of  temporarily 
regulating  the  mode  of  alienation  in  case  she  should  desire  to  sell,  and  guaran- 
tied that  as  soon  as  she  should  become  an  adult,  and  satisfy  the  president  that 
she  was  sufficiently  prudent  to  control  her  own  affairs,  a  patent  should  issue 
to  her  removing  afl  restrictions  upon  ber  right  of  alienation, — ^thatit  follows 
(1)  that  Susan  Letranch  was  the  only  individual  who  acquired  any  estate  in  the 
tract  in  controversy  under  the  treaty  of  1862;  (2)  that  the  estate  which  she  so 
acquired  was  a  perpetual  and  inheritable  right  to  occupy  and  liold  to  the  ex- 
clusion of  all  others;  (3)  that  the  power  of  free  alienation  being  only  an  in- 
cident to  an  estate  in  fee-simple,  and  not  an  essential  requisite,  the 
*14  estate,  which  was  vested  in  her  under  said  treaty  of  1862,  was  *an  in- 
defeasible estate  of  inheritance  in  fee-simple,  notwithstanding  the 
temporary  restrictions  placed  upon  her  power  of  alienation. 

If  we  are  right  in  our  conclusions  thus  far,  it  follows  that  the  patent  issued 
to  Navarre  is  void,  unless  it  was  authorized  by  the  language  used  in  the 
treaty  of  1867,  (and,  as  we  think,  void  even  if  authorized  bythe  words  of  that 
treaty;)  for  a  patent  issued  for  land  which  has  already  been  granted  by  treaty 
is  void.  Stockton  v.  Williams,  1  Doug.  (Mich.)  660;  City  of  New  Orleian's 
V.  De  Armas,  9  Pet.  224, 236;  U. S.  v.  Arredondo.  6  Pet.  788;  Fletcher  v.  Peck, 
6  Cranch,  87,  137;  Bennett  v.  Chicago  &  N.  Ry.  Co.  19  Wis.  159.  But  we 
claim  that  the  language  of  the  treaty  of  1867  did  not  authorize  the  issuance 
of  the  patent  in  question  to  Navarre. 

The  sixth  article  of  the  treaty  does  not  in  terms  refer  to  the  lands  previously 
allotted  to  minors;  and  since  it  does  not  specify  what  land  or  lands  shall  be 
patented,  something  is  to  be  supplied  by  implication.  Since  this  article  also 
provides  that  the  provisions  of  article  3  of  the  treaty  of  1862  shall  continue  in 
force,  it  follows  that  the  article  under  consideration  must  be  construed  with 
reference  to  the  provisions  of  said  article  3  of  the  treaty  of  1862.  Now,  since 
article  3  of  the  treaty  of  1862  in  express  terms  specifies  what  land  shall  be  con- 
veyed by  patent  to  the  head  of  the  family,  viz.,  **t?ie  land  severally  held  by 
him, "  and  article  6  of  the  treaty  of  1867  does  not  in  terms  specify  what  land 
shall  be  conveyed  to  him  by  patent,  we  think  it  clear  that  the  sense  and  mean- 
ing of  these  treaty  provisions,  to  be  ascertained  by  comparing  one  part  with 
another,  and  viewing  both  articles  together,  is,  as  stated  tn  the  second  con- 
clusion of  law  of  the  court  below  "that  the  said  treaty  of  1867  did  not  au- 
thorize the  issuance  of  the  patent  to  said  Anthony  F.  Navarre."  But  if  we 
construe  said  article  6  of  the  treaty  of  1867  with  reference  to  article  3  of  the 
treaty  of  1862,  as  amended  by  the  supplemental  article  of  Ma7r:h2d,  1866,  as 
we  have  the  undoubted  right  to  do,  how  could  the  construction  that  the  head 
of  the  family  is  entitled  to  a  patent  conveying  absolutely  to  him  the  entire 
lands  of  his  family  be  reconciled  with  the  provision  of  said  supple- 
*15  mental  article,  which,  in  substance,  is  that  each  allottee,  *  whether 
male  or  female,  on  becoming  an  adult,  might  obtain  a  patent  for  the 
land  severally  allotted  to  him,  whether  he  he  the  head  of  a  family  or  other- 
wise,  on  the  same  terms,  conditions,  and  stipulations  as  are  contained  in  said 
tliird  article  of  the  treaty  of  1862? 

Again,  under  the  rule  that  the  treaty  should  be  so  construed  that  effect  be 
given  to  every  clause  and  section  of  it,  how  can  effect  be  given  to  the  eighth 
article  of  the  treaty  of  1867,  if  such  construction  be  given  to  the  sixth  article 
of  that  treaty  as  to  divest  the  allottee  of  all  rights  of  property  in  the  land  al- 
lotted to  him?  The  eighth  article,  in  effect,  provides  that,  on  the  death  of  the 
allottee,  whether  htfore  or  after  the  treaty  of  1867,  the  rights  of  heirship  to 
his  property  shall  be  decided  under  the  laws  of  inheritance  of  the  state  of 
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Kansas.  What  property  was  here  oontemplated  f  (Nearly  the  property  which 
had  been  severally  allotted  to  him.  The  fact  that  the  supposed  intestate  was 
designated  by  the  word  "allottee,"  and  that  thisprovision  was  confined  solely 
to  allottees,  indicates  that  the  property  contemplated  in  the  article  was  that 
which  had  been  severally  allotted.  This  article  was  evidently  adopted  in  rec- 
ognition of  the  fact  that  the  land  assigned  to  each  allottee  in  severalty  had 
been  set  apart  to  the  esa^nsine  and  perpetual  use  of  stich  allottee  and  hisfuirSf 
and  for  the  purpose  of  avoiding  all  controversy  respecting  who  should  be  con- 
sidered heirs  to  such  property  in  case  of  the  death  of  the  allottee,  and  seems  to 
clearly  indicate  that  whatever  estate  the  allottee  had  in  the  land  severally  al- 
lotted to  him  previous  to  the  treaty  of  1867  should,  in  case  of  his  death,  either 
before  or  after  that  treaty,  remain  intact  in  his  heirs, — a  conclusion  totally 
inconsistent  with  the  idea  of  vesting  the  title  in  fee-simple  in  others. 

The  case  here  is  entirely  different  from  that  of  Wilson  v.  WaU,  6  WaU..  83, 
where  it  was  held  that  the  patent  having  been  issued  to  the  head  of  the  fam- 
ily, the  vendee  of  the  patentee,  purchasing  without  actual  notice,  would  take 
the  property  freed  from  all  equities,  if  any  existed,  in  favor  of  the  chil- 
*16  dren of  the  patentee.  In  that  case  the  patent  recites  that  Hhe  land  had 
been  "located  in  favor  of  William  Hall  as  hU  resei've. "  The  words  of 
grant  in  the  patent  were,  "To  William  Hall  and  his  heirs, "  with  an  Jtabendvm^ 
*to  his  or  their  heirs  and  assigns  forever. "  But  even  under  a  patent  of  that 
kind,  it  was  held,  in  Pickens  v.  Harper,  1  Smedes  &  M.  Gh.  589,  and  Wilson 
V.  Wall,  34  Ala.  288,  that  the  head  of  the  family  took  the  land  in  trust  for  his 
children.  If,  upon  the  facts.  It  be  held  that,  at  the  commencement  of  this 
action,  Susau  Maynes  was  the  owner  of  only  the  equitable  title,  we  contend 
that  such  equitable  title  was  paramount  to,  and  stronger  than,  the  legal  title; 
for,  her  title  being  delivered  directly  from  the  treaty  of  1862,  that  which  con- 
stitutes her  deed,  at  the  same  time  constitutes  the  law  which  defines  her  estate, 
and  defines  it  as  tTie  right  to  t?ie  perpetual  and  exclusive  use  and  benefit  qf 
the  premises.  In  such  case,  and  in  a  controversy  merely  for  the  possession, 
it  is  unnecessary  that  the  grant  should  be  capable  of  being  brought  within 
any  of  the  definitions  given  to  estates  by  the  common  law .  Johnson  v.  Ballon, 
28  Mich.  885;  Doe  v.  Wilson,  supra. 

The  equitable  title,  being  coupled  with  the  right  of  possession,  is  paramount 
to  the  legal  title,  and  is  sufficient  to  entitle  her  to  recover  in  ejectment.  Code, 
§  595;  Kansas  Pac.  Ry.  Co.  v.  McR-atney,  12  Kan.  *9.  *12;  Stout  v.  iHyatt, 
13  Kan.  ♦282, 16  K[an.  *9;  Doe  v.  Wilson,  supra;  Logan  v.  Mason,  6  Watts 
&  S.  9;  School  Directors  v.  Dunkleberger,  6  Pa.  St.  29;  Jackson  v.  Buel,  9 
Johns.  298;  Simpson  v.  Boring,  16  Kan.  *248. 

But  if  we  are  wrong  in  every  proposition  argued  by  us  under  the  treaty  of 
1867,  and  even  if  the  court  finds  that  the  words  of  that  treaty  would  authorize 
the  issuance  of  a  patent  conveying  in  fee-simple  to  the  head  of  the  family 
the  entire  lands  belonging  to  his  family,  still  we  claim  that  the  rights  of  Susan 
Letranch  could  not  bd  affected  thereby;  for  since,  under  the  last  clause  of 
article  2  of  the  treaty  of  1862,  all  other  persons  to  whom  lands  were  allotted 
in  severalty  shall  be  deemed  to  have  relinquished  all  right  to  the  tract  as- 
signed to  Susan  Letranch ;  since,  under  article  4  of  that  treaty,  all  members  of 
the  tribe  to  whom  lands  were  assigned  in  common  shall  be  deemed  to  have  like- 
wise relinquished  all  title  to  this  tract;  and  since  these  two  classes 
*17  embraced  all  mem*bers  of  the  tribe, — it  follows  that,  from  the  time 
of  the  assignment  of  the  lands  and  issuance  of  the  certificates,  all  of 
the  former  title  of  the  tribe  to  this  particular  tract  was  vested  in  Susan  Le- 
tranch. As  between  her  and  the  other  members  of  the  tribe,  at  least,  it  then 
became  her  land;  and  from  that  time  the  tribe,  as  a  tribe,  had  no  further  in- 
terest in  or  control  over  this  tract.  In  this  view  of  the  case,  we  think  it  en- 
tirely inunateriai  whether  the  United  States  have  ever  parted  with  the  fee 
of  the  land  or  not;  for,  since  the  estate,  vested  in  her  under  the  treaty  of  1862, 
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gave  to  her  and  her  heirs  tHe  right  to  the  exdusive  and  perpetual  use  and 
benefit  of  said  land,  with  the  right  to  receire  a  patent  npon  complying  with 
certain  conditions,  which  is  a  sufilcient  title  npon  which  to  maintain  ejectment, 
and  since,  from  and  after  the  issuance  of  the  certificates,  the  tribe  retained  no 
community  of  interest  in  the  lands  allotted  in  severalty,  we  think  it  clear  that 
neither  the  United  States  nor  the  tribe  retained  the  power  to  divest  her  of  the 
estate  which  had  thus  been  secured  to  her  and  her  heirs  forever. 

If  we  are  correct  in  this  proposition,  then,  even  if  this  court  should  find 
that  the  words  of  the  treaty  of  1867  would  authorize  the  issuance  of  patents 
in  fee-simple  to  the  head  of  a  family  for  the  entire  lands  allotted  to  such 
family,  it  must  follow  that  such  provision,  being  beyond  the  power  at  that 
time  vested  in  either  the  government  or  the  tribe,  is  void,  unless  ratified  by 
the  individual  whose  property  was  thus  sought  to  be  transferred  to  another. 
That  the  exercise  of  such  a  power  by  a  government  would  be  incompatible 
with  the  nature  and  object  of  all  government,  and  against  the  plain  and  ob- 
vious principles  of  common  right,  justice  and  reason,  is  a  proposition  which 
we  think  must  be  admitted,  even  if  it  were  not  ptohibited  by  the  federal  con- 
stitution. Bloodgood  V.  Mohawk  &H.  R.  CJo..  18  Wend.  9,  56;  In  re  Albany 
Street,  11  Wend.  149;  Taylor  v.  Porter,  4  Hill,  140, 146, 149;  Wilkinson  v.  Le- 
land,  2  Pet.  657;  Story,  Const.  §  1899;  Gooley,  Oonst.  Lim.  (8d  £d.)  164  «< 
aeq.,  175,  note  5. 

*18  *Breweb,  J.  This  is  an  action  in  the  nature  of  ejectment, 
brought  by  the  defendant  in  error  against  the  plaintiffs  in 
error,  to  recover  possession  of  a  tract  of  land  which  she  claims  by 
virtue  of  an  allotment  to  her  under  the  Pottawatomie  treaty  of  1861. 
12  St.  at  Large,  1191.  ^^e  plaintiffs  claim  under  the  patentee,  An- 
thony F.  Navarre,  who,  as  head  of  the  family  of  which  defendant 
in  error  was  a  member,  received  the  patent  for  the  land  in  contro* 
versy  as  provided  by  section  6  of  the  treaty  of  1867.  15  St.  at  Large, 
586.  The  case  was  tried  by  the  court  without  a  jury,  and  the  find- 
ings of  law  and  fact  are  embodied  in  the  record.  The  certificate  of 
allotment  for  the  land  in  question,  issued  to  the  defendant  in  error, 
and  the  patent  to  Anthony  F.  Navarre  as  head  of  the  family,  are  both 
recited  in  full  in  the  findings  of  fact.  The  conclusions  of  law  were 
as  follows : 

''(1)  That  the  said  treaty  of  November  15, 1861,  and  the  action  had  there* 
under,  including  the  issuance  of  the  said  certificate  by  the  commissioner  of  In- 
dian affairs,  operated  as  and  constituted  a  grant  of  the  land  in  controversy  to 
said  Susan  Letranch,  (now  Susan  Maynes,  plaintiff  ;^  to  which  conclusion  of  lav/ 
the  said  defendants  then  and  their  excepted.  (2)  That  the  said  treaty  of  Feb- 
ruary, 1867,  did  not  authorize  the  issuance  of  the  patent  to  said  Anthony  F. 
Navarre;  to  which  conclusion  of  law  the  said  defendants  then  and  there  ex- 
cepted. (8)  That  said  patent,  so  issued  on  the  sixteenth  day  of  May,  1870,  to 
said  Anthony  F.  Navarre,  is  null  and  void;  to  which  conclusion  of  law  the 
said  defendants  then  and  there  excepted.  (4)  That  the  said  plaintiff,  at  the 
time  of  the  commencement  of  this  action,  was  and  now  is  the  owner  of  said 
land  and  premises  in  her  petition  described,  and  entitled  to  the  immediate  and 
exclusive  possession  thereof ;  to  which  conclusion  of  law  the  defendants  then 
and  there  excepted.'' 

The  defendants,  being  in  possessiop  and  holding  under  a  patent 
from  the  United  States,  were  entitled  to  judgment  unless  a  better  title 
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in  tfae  plaintiff  was  shown ;  and  that  better  title  of  necessity 
*19      implied,  not  simply  an  irregalarity  in  the  ^issue  of  the  patent, 

— tbx  that  would  be  a  matter  between  the  government  and  the 
patentee, — but  a  want  of  title  in  the  government,  or,  at  least,  of  a  right 
to  convey  at  the  time  it  issued  the  patent.  In  other  words,  it  implied 
the  invalidity  of  the  patent  because  of  a  prior  vesting  of  either  the 
legal  or  equitable  title  in  the  plaintiff.  To  determine  this  question, 
it  becomes  necessary  to  examine  the  treaties  between  the  government 
and  the  Pottawatomie  Indians  of  1846,  1861,  and  1867.  By  them 
must  be  determined  the  extent  of  the  interest  vested  in  the  allottee, 
and  the  power  by  treaty  between  the  Indians  and  the  government,  to 
thereafter  locate  the  legal  title  to  the  tract  covered  by  the  allotment. 
We  quote  the  various  sections  which  are  claimed  by  counsel  to  affect 
this  question,  premising  the  quotations  by  saying  that  certain  rules 
of  construction  seem  to  have  become  settled  concerning  Indian  treaties 
and  titles,  and  that  the  language  of  the  various  sections  must  be  con- 
Btroed  in  the  light  of  these  established  rules.  The  treaty  of  1846  (9 
St.  TJ.  8.  853)  provided  for  concentrating  the  various  bands  of  the 
Pottawatomie  Indians  into  one  nation,  to  be  known  as  the  Pottawa- 
tomie nation,  their  cession  of  all  lands  owned  or  claimed  by  them,  in 
consideration  of  $860,000,  to  be  used  or  invested  as  further  specified 
in  the  treaty.     Section  4  then  reads : 

"The  United  States  agree  to  grant  to  the  said  united  tribes  of  Indians  posses- 
sion and  title  to  a  tract  or  parcel  of  land  containing,  *  m  m  and  to  guaranty 
the  full  and  compl^;e  possession  of  the  same  to  the  Pottawatomie  nation, 
parties  to  this  treaty,  as  their  land  and  home  forever:  for  which  they  are  to 
pay  the  United  States  the  sum  of  $87,000,  to  be  deducted  from  the  gross  sum 
promised  to  them  in  the  third  article  of  this  treaty." 

No  other  provisions  of  this  treaty  seem  to  throw  any  light  on  the 
question.  The  treaty  of  1861,  proclaimed  April  19,  1862,  (12  St. 
U.  S.  1191,)  is  the  next  in  order,  and  contains  these  sections : 

**  Article  1.  The  Pottawatomie  tribe  of  Indians,  believing  that  it  will  con- 
tribute to  the  civilization  of  their  people  to  dispose  of  a  portion  of  their 
*20  present  reservation  in  Kansas,  ^consisting  of  five  hundred  and  seventy- 
six  thousand  acres,  which  was  acquired  by  them  for  the  sum  of  ^87,- 
000,  by  the  fourth  article  of  the  treaty  between  the  United  States  and  the  said 
Pottawatomies,  proclaimed  by  the  president  of  the  United  States  on  the  twenty- 
third  day  of  July,  1846,  and  to  allot  lands  in  severalty  to  those  of  said  tribe 
who  have  adopted  the  customs  of  the  whites,  and  desire  to  have  separate 
tracts  assigned  to  them,  and  to  assign  a  portion  of  said  reserve  to  those  of  the 
tribe  who  prefer  to  hold  their  lands  in  common, — ^it  is  therefore  agreed  by  the 
parties  hereto  that  the  commissioner  of  Indian  affairs  shall  cau^e  the  whole 
of  said  reservation  to  be  surveyed  in  the  same  manner  as  the  public  lands  are 
sanreyed,  the  expense  whereof  shall  be  paid  out  of  the  sales  of  lands  herein- 
after provided  f6r,  and  the  quantity  of  land  hereinafter  provided  to  be  set  apart 
to  those  of  the  tribe  who  desire  to  take  their  lands  in  severalty,  and  the  quan- 
tity hereinafter  provided  to  be  set  apart  for  the  rest  of  the  tribe  in  common; 
and  the  remainder  of  the  land ,  after  especial  reservations  hereinafter  provided 
for  shall  have  been  made,  to  be  sold  for  the  benefit  of  said  tribe. 
"Art.  2.  It  shall  be  the  duty  of  the  agent  of  the  United  States  for  said 
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tribe  to  take  an  accurate  census  of  all  members  of  the  tribe,  and  to  classify 
them  in  separate  lists,  showing  the  names,  ages,  and  numbers  of  those  desir^ 
ing  land  in  severalty,  and  of  those  desiring  lands  in  common,  designating 
chiefs  and  head-men  respectively,  each  adult  choosing  for  himself  or  herself, 
and  each  head  of  a  family  for  the  minor  children  of  such  family,  and  the  agent 
for  orphans  and  persons  of  an  unsound  mind.  And  thereupon  there  shall  be 
assigned,  under  the  direction  of  the  commissioner  of  Indian  affairs,  to  each 
chief  at  the  signing  of  the  treaty,  one  section ;  to  each  head-man,  one  half  sec- 
tion; to  each  other  head  of  a  family,  one  quarter  section;  and  to  each  other 
person,  eighty  acres  of  land;  to  include  in  every  case,  as  far  as  practicable, 
to  each  family,  their  improvements  and  a  reasonable  portion  of  timber,  to  be 
selected  according  to  the  legal  subdivision  of  survey.  When  such  assignment 
shall  have  been  completed,  certificates  shall  be  issued  by  the  commissioner  of 
Indian  affairs  for  the  tracts  assigned  in  severalty,  specifying  tlie  names  of  the 
individuals  to  whom  they  have  been  assigned  respectively,  and  that  said  tracts 
are  set  apart  for  the  perpetual  and  exclusive  use  and  benefit  of  such  assignees 

and  their  heirs.  Until  otherwise  provided  by  law,  such  tracts  shall  be 
*21       ex*empt  from  levy,  taxation,  or  sale,  and  shall  be  alienable  in  fee,  or 

leased,  or  otherwise  disposed  of  only  to  the  United  States,  or  to  per- 
sons then  being  members  of  the  Pottawatomie  tribe,  and  of  Indian  blood,  with 
the  permission  of  the  president,  and  under  such  regulations  as  the  secretary 
of  the  interior  shall  provide,  except  as  may  be  hereinafter  provided.  And, 
on  receipt  of  such  certificates,  the  person  to  whom  they  are  issued  shall  be 
deemed  to  have  relinquished  all  right  to  any  portion  of  the  lands  assigned  to 
others  in  severalty,  or  to  a  portion  of  the  tribe  in  common,  and  to  the  pro- 
ceeds of  sale  of  the  same  whensoever  made. 

"Art.  3.  At  any  time  hereafter,  when  the  president  of  the  United  States 
shall  have  become  satisfied  that  any  adults,  being  males  and  heads  of  families, 
who  may  be  allottees  under  the  provisions  of  the  foregoing  article,  are  suifi- 
ciently  intelligent  and  prudent  to  control  their  affairs  and  interests,  he  may, 
at  the  request  of  such  persons,  cause  their  lands  severally  held  by  them  to  be 
conveyed  to  them  by  patent  in  fee-simple,  with  power  of  alienation,  and  may, 
at  the  same  time,  cause  to  be  paid  to  them  in  cash  or  in  the  bonds  of  the 
United  States  their  proportion  of  the  cash  value  of  the  credits  of  the  tribe, 
principal  and  interest,  then  held  in  trust  by  the  United  States,  and  also,  as  the 
same  may  be  received,  their  proportion  of  the  proceeds  of  tlie  sale  of  lands 
under  the  provisions  of  this  treaty;  and,  on  such  patents  being  issued  and  such 
payments  ordered  to  be  made  by  the  president,  such  competent  persons  shall 
cease  to  be  members  of  said  tribe,  and  shall  become  citizens  of  'the  United 
States;  and  thereafter  the  lands  so  patented  to  them  shall  besnbjectto  levy, 
taxation,  and  sale,  in  like  manner  with  the  property  of  other  citizens:  pro^ 
vided  that,  before  making  any  such  application  to  the  president,  they  shall 
appear  in  open  court  in  the  district  court  of  the  United  States  for  the  district 
of  Kansas,  and  make  the  same  proof  and  take  the  same  oath  of  allegiance  as 
is  provided  by  law  for  the  naturalization  of  aliens,  and  shall  also  make  proof 
to  the  satisfaction  of  said  court  that  they  are  sufficiently  intelligent  and  pru- 
dent to  control  their  affairs  and  interests;  that  they  have  adopted  the  habits 
of  civilizf'd  life,  and  have  been  able  to  support,  for  at  least  five  years,  them- 
selves and  families. 

"Art.  4.  To  those  members  of  said  tribe  who  desire  to  hold  their  lands  in 
common,  there  shall  be  set  apart  an  undivided  quantity,  sufficient  to  allow 

one  section  to  each  chief,  one  half  section  to  each  head-man,  and  one 
*22        hundred  and  sixty  acres  to  *eiich  other  head  of  a  family;  and  eighty 

acres  of  land  to  each  other  person;  and  said  land  shall  be  held  by  that 
portion  of  the  tribe  for  whom  it  is  set  apart,  by  the  same  tenure  as  the  whole 
reserve  has  been  held  by  all  of  said  tribe  under  the  treaty  of  1846.  And  upon 
sudi  land  being  assigned  in  common,  the  persons  to  whom  it  is  assigned  shall 
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be  hd^  to  haye  relinquislied  all  title  to  the  lands  aasigned  In  severalty,  and  in 
the  proceeds  of  sales  thereof  whenever  made.". 

The  treaty  of  1867,  proclaimed  August  7, 1868,  (16  St.  D.  8.  631.) 
provides  for  seonring  a  home  for  the  Fottawatomies  iu  the  Indian 
country,  and  the  removal  thither  of  such,  as  desire  to  be  removed. 
The  first,  second,  and  third  sections  relate  to  the  selection,  payment, 
etc.,  of  the  new  reservation.  The  fourth,  sixth,  and  eighth  sections, 
60  far  as  they  bear  upon  the  question,  are  as  follows : 

"Sec  4.  A  register  shaU  be  made  under  the  direction  of  the  agent  and  the 
business  oororaitteeof  the  tribe,  within  two  yeai-s  after  the  ratification  of  this 
treaty,  which  shall  show  the  names  of  all  members  of  the  tribe  who  declare 
their  desire  to  remove  to  the  new  reservation,  and  of  all  who  desire  to  remain 
and  become  citizens  of  the  United  States;  and  after  the  filing  of  such  register 
in  the  office  of  the  commissioner  of  Indian  affairs,  all  existing  restrictions 
shaU  be  removed  from  the  sale  and  alienation  of  lands  by  adults  who  shall 
have  declared  their  intention  to  remove  to  the  new  reservation:  but  provided, 
that  no  person  shall  be  allowed  to  receive  to  his  own  use  the  avails  of  the  sale 
of  his  land,  unless  he  shall  have  received  the  certificate  of  the  agent  and  busi- 
ness committee  that  he  is  fully  competent  to  manage  his  own  affairs;  nor 
shall  any  person  also  be  allowed  to  sell  and  receive  the  proceeds  of  the  sale  of 
the  lands  belonging  to  his  family,  unless  the  certificate  of  the  agent  and  bus- 
iness committee  shall  declare  him  competent  to  take  the  charge  of  their  prop- 
erty; but  such  persons  may  negotiate  for  tlie  sales  of  their  property,  and  that 
of  their  families;  and  any  contracts  for  sales  so  made,  if  certified  by  the  agent 
and  business  committee  to  be  at  reasonable  rates,  shall  be  confirmed  by  the 
secretary  of  the  interior,  and  patents  shall  issue  to  the  purchaser  upon  full 
payment,  and  all  payments  for  such  land  shall  be  made  to  the  agent, "  etc. 

''See.  6.  Tlie  provisions  of  article  3  of  the  treaty  of  April  19,  1862, 
♦23  relative  to  Fottawatomies  who  desire  to  become  *citizens,  shall  con- 
tinue in  force,  with  the  additional  provision  that,  before  patents  shall 
issne  and  fall  payments  be  made  to  such  persons,  a  certificate  shaU  be  nec- 
essary from  the  agent  and  business  committee  that  the  applicant  is  competent 
to  manage  his  own  affairs;  and  wl^^n  computation  is  made  to  ascertain  the 
amount  of  the  funds  to  the  tribe  to  which  such  applicants  are  entitled,  the 
amounts  invested  in  the  new  reservation  provided  for  in  the  treaty  shall  not 
be  taken  into  account.  When  any  member  of  the  tribe  shall  become  a  citizen, 
under  the  provisions  of  said  treaty  of  1862,  the  families  of  said  parties  shall 
also  be  considered  as  citizens,  and  the  head  of  the  family  shall  be  entitled  to 
patents  and  the  proportional  share  of  funds  belonging  to  his  family;  and 
women  who  are  also  heads  of  families,  and  single  women  of  adult  age,  may 
become  citizens  in  the  same  manner  as  males." 

"Sec.  8,  [as  amended.]  Where  allottees  under  the  treaty  of  1861  shall  have 
died,  or  shaU  hereafter  decease,  such  allottees  shall  be  regarded,  for  the  pur- 
pose of  a  careful  and  just  settlement  of  their  estates,  as  citizens  of  the  United 
States  and  of  the  state  of  Kansas;  and  it  shall  be  competent  for  the  proper 
courts  to  take  charge  of  the  settlement  of  their  estates,  under  all  the  forms 
and  in  accordance  with  the  laws  of  the  state,  as  in  the  case  of  other  citizens 
deceased.  And  in  cases  where  there  are  children  of  allottees  left  orphans, 
guardians  for  such  orphans  may  be  appointed  by  the  probate  court  of  the 
county  in  which  such  orphans  may  reside;  and  such  guardians  shall  give 
bonds,  to  be  24)proved  by  the  said  court,  for  the  proper  care  of  the  person  and 
estate  of  such  orphans,  as  provided  by  law.'' 

The  starting-point  is,  of  course,  the  treaty  of  1846.  By  that  the 
first  cession  of  this  land  was  made  to  the  Fottawatomies,  and  it  is 
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claimed  that  by  it  sometfaing  more  than  the  ordinary  Indian  title  was 
granted  to  the  nation.  Stress  is  laid  upon  the  words  "possession 
and  title,''  and  the  use  of  the  latter,  it  is  said,  implies  something  more 
than  the  mere  right  of  occupancy,  for  that  would  pass  under  the  for- 
mer word.  It  may  be  that  those  words  in  the  language  of  a  grant 
to  a  corporation  or  citizen  would  imply  the  grant  of  the  title  of  the 
grantor.     A  contract  between  individuals  to  convey  title  might  mean 

full  title.  But  these  words  in  the  treaty  must  be  construed 
*24:      in  the  light  of  the  recognized  relations  between  the  ^govern- 

ment  and  the  Indians,  and  the  established  policy  of  the  former 
towards  the  latter.  Title  does  not  necessarily  mean  title  in  fee-simple ; 
it  misty  mean  any  kind  of  title,  even  the  mere  title  by  occupancy.  The 
Indian  title  has  been  constantly  recognized  as  simply  this  inferior 
title.  The  government  has  uniformly  asserted  its  holding  of  the  fee, 
and  has  recognized  the  Indian  right  as  only  one  of  possession.  The 
supreme  court  reports  are  full  of  thi^  doctrine. 

In  Doe  V.  Wilson,  23  How.  463,  the  court  uses  this  language : 

"The  United  States  held  the  ultimate  title,  charged  with  the  right  of  undis- 
turbed occupancy  and  perpetual  possession  in  the  Indian  nation,  with  the  ex- 
clusive power  in  the  government  of  acquiring  that  right." 

See,  also,  Johnson  v.  Mcintosh,  8  Wheat.  603. 

As  recently  as  1877,  the  supreme  court,  in  the  case  of  Beeeher  v. 
Wetherby,  95  U.  8.  525,  has  ireasserted  the  doctrine  that  the  Indian 
right  to  land  is  a  mere  possessory  one,  and  yet  the  land  in  question 
was  described  as  "owned  and  occupied  by  the  Menominee  Indians," 
and  it  was  "set  apart"  for  their  future  homes.  So,  in  the  case  of 
U.  S.  V.  Cook,  19  Wall.  591,  the  chief  justice,  delivering  the  opinion 
of  the  court,  said : 

"The  right  of  the  Indians  in  the  land  from  which  the  logs  were  taken,  was 
that  of  occupancy  alone.  They  had  no  power  of  Isilienation,  except  to  the  United 
States.  The  fee  was  in  the  United  States,  subject  only  to  this  right  of  occu- 
pancy. This  is  the  title  by  which  other  Indians  hold  their  lands.  The  right 
of  the  Indians  to  their  occupancy  is  as  sacred  as  that  of  the  United  States  to 
their  fee;  but  it  is  only  a  right  of  occupancy." 

Take  the  Osage  reservation,  which  was  set  apart  for  that  tribe  by 
most  solemn  words  of  perpetual  ownership.  The  supreme  court  said, 
in  Leavenworth,  L.  &  G.  E.  Co.  v.  U.  S.,  92  D.  S.  733,  "that,  in  the 
free  exercise  of  their  choice,  they  might  hold  it  forever;"  but  they 
could  only  hold  it.  The  fee  was  in  the  United  States,  subject  to  the 
right  of  the  In4ians.  Now,  that  the  government  had  power  to 
*25  depart  from  this  *traditionary  policy,  and  vest  the  fee,  as  well 
as  the  right  of  occupancy,  in  the  Indians,  is  unquestioned ;  but, 
if  a  departure  had  been  intended,  words  more  apt  and  clear  would 
undoubtedly  have  been  used.  There  is  nothing  in  the  balance  of  the 
treaty  to  distinguish  it  from  ordinary  Indian  treaties.  The  tribal  ex- 
istence was  fully  recognized.  No  provision  was  in  it  for  changing 
the  relations  of  the  tribe  to  the  government,  or  for  naturalizing  the 
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individual  Indian.  There  is  no  restriction  on  the  power  of  alienation, 
and  no  reservation  to  the  government  of  the  sole  or  prior  right  of 
porehase.  So  that^  if  the  fee  passed,  the  tribe  could  the  next  day 
have  conveyed  fall  title  to  an  individual,  or  to.  any  other  purchaser, 
even  a  foreign  nation.  More  than  that,  the  further  language  of  the 
section  indicates  the  extent  of  the  intended  grant.  It  is  "to  guaranty 
the  full  and  complete  possession  *  *  *  as  their  land  and  home 
forever."  But  if  the  fee  was  granted,  the  courts  would  always  pro* 
tect  the  title.  Possession  was  guarantied  to  the  Indians,  and  not  to 
them  and  their  grantee.  In  short,  there  is  nothing  in  or  about  the 
treaty  to  indicate  that  any  other  right  or  title  was  granted  than  that 
''by  which  other  Indians  bold  their  land,"  and  that  is  the  right  or  title 
of  occupancy. 

With  this  understanding,  then,  of  the  import  of  this  treaty,  we  pass 
on  to  consider  the  subsequent  treaties.  Chronologically,  the  treaty 
of  1861  next  demands  attention.  This  treaty  is  a  departure.  It  was 
a  movement  towards  the  disintegration  of  the  tribe,  and  the  absorption 
of  the  individual  Indians  into  the  body  of  American  citizens.  No 
universal  or  abrupt  change  was  contemplated;  and  such  limitations 
and  checks  were  placed  as  it  was  thought  would  sufficiently  protect 
these  wards  of  the  nation  from  the  schemes  of  the  designing.  In  car- 
rying out  thiB  obvious  purpose,  three  steps  were  prescribed:  The 
division  of  property;  the  conveyance  of  title;  and  the  naturalization 
of  the  person.  When  these  were  accomplished,  the  individual  passed 
out  from  tribal  control,  and  became  an  American  citizen,  with  separate 

and  absolute  property.  Tet,  by  the  terms  of  the  treaty,  (art- 
*26       iole  3,)  all  this  ^was  possible  only  for  the  adult  male  heads  of 

families.  All  others,  ex  necessitate,  remained  within  the  tribe, 
bound  by  its  laws  and  concluded  by  its  treaties,  notwithstanding  a 
certain  holding  of  lands  in  severalty  was  possible  for  any  and  all.  The 
treaty  provided  for  a  survey  of  all  the  lands  and  a  census  of  the  entire 
tribe,  and  then  that  certain  quantities  of  land  be  assigned  in  sever- 
alty to  those  who  desire  thus  to  hold,  and  in  common  to  the  remain- 
der. Now,  what  was  intended  by  this  division, — that  the  title  be  thus 
divided  up,  or  the  mere  matter  of  occupancy?  Of  course,  either  was 
within  the  power  of  the  contracting  parties.  They  might  provide  for 
a  division  among  the  several  Indians,  which  should  vest  an  absolute 
title  in  each,  beyond  the  power  of  the  tribe  or  the  government  to  dis- 
turb without  the  personal  consent  of  the  individual ;  or  they  might 
provide  for  an  individualizing  of  the  right  of  occupancy,  giving  to  each 
person  a  sole  right  of  occupancy  in  a  particular  tract,  a  right  guar- 
antied against  invasion  by  any  individual,  but  still  within  the  power 
of  the  tribe,  as  a  tribe,  to  convey  by  treaty.  In  other  words,  while 
that  remained  the  tribal  home,  each  individual  desiring  it  should 
have  separate  control  of  certain  lands,  yet  subject  to  the  ultimate 
power  of  the  tribe  to  change  their  home  and  to  make  absolute  con- 
veyance of  the  whole  body  of  lands.     The  power  of  the  tribe,  as  a 
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tribe,  remained  ondisiurbed  over  both  the  allotted  lands  and  those 
held  in  common.  That  this  was  the  intent  and  effect  of  the  treaty, 
we  are  constrained  to  hold;  and  this  notwithstanding  many  ezpres* 
sions  which,  if  used  in  ordinary  contracts  between  individuals,  would 
have  marked  significance  to  the  contrary. 

The  allottee  remained  a  member  of  the  tribe.  We  are  not  advised 
by  any  thing  in  the  record  as  to  the  extent  of  the  power  of  the  tribe 
over  the  individual;  but  whatever  that  power  was,  it  remained  in  full 
vigor  over  the  allottee.  There  was  no  separation  of  the  allottee  from 
the  nation,  and  no  express  restriction  upon  the  power  of  the  tribal  au- 
thorities to  act  for  him  as  fully  as  for  any  other  member  of  the  tribe. 

And  that  which  thereafter  the  tribal  authorities  assumed  to 
*27      *do  for  him,  may  well  be  assumed,  in  the  absence  of  proof  of 

limitations  upon  their  power,  to  be  within  the  scope  of  that 
power  as  recognized  by  the  laws  and  customs  of  the  nation.  It  must 
be  remembered  that,  in  a  large  sense,  an  Indian  tribe  is  to  be  con- 
sidered as  a  foreign  nation,  and  its  laws  and  customs  matter  of  proof, 
and  not  to  be  judicially  taken  notice  of.  The  powers  of  the  supreme 
authority  differ  in  different  nations;  and  an  act  of  such  supreme  au- 
thority of  a  foreign  nation  should  not  be  presumed  to  be  beyond  its 
powers,  simply  because  such  an  act  would  be  beyond  the  powers  of 
the  supreme  authority  of  our  own  nation.  The  full  force  of  this  argu- 
ment will  become  more  apparent  when  we  consider  the  subsequent 
treaty  of  1867.  At  present  it  is  enough  to  notice  that  the  allottee 
remained  a  member  of  the  tribe;  and  if  the  intention  had  been  to  en- 
large his  title  from  the  ordinary  Indian  title,  — one  of  occupancy,  — 
to  that  of  a  fee-simple,  the  intention  would,  it  seems,  have  been  ex- 
pressed in  unmistakable  terms.  If,  on  the  other  hand,  a  difference 
was  to  be  made  in  the  mere  manner  in  which  the  various  Indians  oc- 
cupied the  tribal  home,  it  was  enough  that  that  difference  was  made 
clear,  and  language  used  to  indicate  that  should  not  be  carried  to 
some  further  meaning. 

If  it  be  said  that  the  allotted  tracts  were  set  apart  for  the  per- 
petual and  exclusive  use  and  benefit  of  the  several  allottees,  and  that 
each  allottee  relinquished  all  interest  in  other  allotments  as  well  as 
in  the  lands  held  in  common,  we  reply  that  these  words  are  no  stronger 
than  those  which  have  frequently  been  used  to  vest  title  in  an  Indian 
tribe ;  no  stronger  than  those  used  in  the  treaty  of  1846  with  this 
same  tribe,  which  we  have  heretofore  noticed.  So  far  as  the  exclusive 
benefit  is  concerned,  it  was  the  proffer  of  an  inducement  to  the  al- 
lottee to  improve  his  land,  in  the  hope  that  this  incentive  would  tend 
towards  habits  of  industry,  and,  consequently,  civilization.  To  per- 
fect the  guaranty  of  exclusive  benefit,  exclusive  possession  while 
tribal  occupancy  remained,  and  receipt  of  full  proceeds  of  the  sale  of 

the  separate  tract  when  it  was  sold,  were  sufficient.  To  them 
*28      no  title  need  be  added,  *or,  at  least,  none  greater  than  the 

ordinary  Indian  title  of  exclusive  occupancy. 
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Again,  the  treaty  proyided  in  the  third  article  for  the  conveyance 
of  title.  This  was  made  only  to  those  who  left  the  tribe  and  became 
citizens.  Upon  their  natoralization,  a  title  in  fee-simple,  with  power 
of  alienation,  was  conveyed;  and  at  the  same  time  their  proportion 
of  the  personal  property  of  the  tribe  was  transferred.  At  this  time 
appears  the  complete  separation  and  individaalization*  Prior  thereto 
their  interest  in  the  lands  and  personalty  was  tribal ;  thenceforward 
personal.  The  fact  that  this  provision  here  appears,  tends  to  sup* 
port  the  claim  that  before  this  nothing  was  intended  save  a  separate 
occupancy,  with  the  benefit  of  all  improvements  personally  made. 
We  might  notice  other  matters  in  the  treaty  tending  in  the  same  di- 
rection; but  the  foregoing  are  sufficient.  This  same  question  b^s 
recently  been  before  Judge  Foster  of  the  United  States  court,  and 
his  opinion,  concurred  in  by  Judge  Dillon,  very  clearly  and  forcibly 
expresses  the  same  conclusion.     We  quote  his  language : 

*'It  lias  been  uniformly  held  by  the  supreme  court  that  the  Indian  title 
was  but  a  right  of  occupancy,  the  fee  remaining  in  the  United  States,  (U.  S. 
V.  Cook,  19  Wall.  592;  Johnson  v.  McIntosh»  8  Wheat  574;  Worcester  v. 
Georgia.  6  Pet.  580;  Cherokee  Nation  v.  GeorRia,  5  Pet.  48;  Fletcher  v.  Peck, 
6  Oruich,  142;  1  Kent.  Comm.  259;)  and  unless  there  is  a  clear  and  explicit 
provisionin  the  treaty,  showing  that  the  government  intended  to  make  a  grant 
in  fee-simple,  the  court  will  not  presume  a  new  departure  has  been  made  or 
that  a  different  policy  from  that  pursued  in  the  past  was  intended.  Now, 
there  is  but  little  in  this  treaty  to  justify  the  court  in  finding  a  grant  made, 
or  intended  to  be  made,  to  the  allottees.  It  was  undoubtedly  the  desire  of  the 
government  to  induce  the  Indians  to  adopt  the  modes  and  habits  of  civilized 
life  whenever  it  could  be  accomplished,  and,  as  a  step  in  that  direction,  the 
plan  of  allotment  in  severalty  to  those  of  the  tribe  who  had  adopted  the  cus- 
toms of  the  whites,  and  were  willing  to  abandon  all  claims  to  the  common  lands 
and  funds,  was  adopted.  It  was  optional  with  the  adult  Indian  to  have  his 
land  in  common  with  the  tribe,  or  to  have  it  allotted  to  him  in  sever- 
♦29  alty;  the  ♦head  of  the  family  choosing  for  the  minor  children,  and  the 
agent  for  orphans  and  those  of  unsound  mind.  It  further  provides 
that  certificates  shall  issue  to  the  allottees  for  the  tracts  assigned  in  severalty, 
specifying  the  individuals  to  whom  they  had  been  assigned  respectively,  and 
tliat  said  tracts  are  set  apart  for  the  perpetual  and  exclusive  use  and  benefit 
of  said  assignees  and  their  heirs.  The  allotted  lands  were  exempt  from  taxa- 
tion and  sale  and  were  not  alienable  by  the  allottee.  That  the  contracting  par- 
ties to  this  treaty  did  not  regard  the  fee  as  becoming  vested  in  the  allottee  by 
virtue  of  article  2,  and  the  certificate  issued  in  pursuance  thereof,  is  demon- 
strated by  the  nezt  article ;  for  it  is  therein  provided  how  the  adult  allottee  may 
obtain  that  title.  It  provides.  In  substance,  that  when  he  should  make  it  ap- 
pear to  the  United  States  district  court  that  he  had  adopted  the  habits  of  civil- 
ized lifieand  that  he  was  sufficiently  intelligent  and  prudent  to  control  his  own 
affairs,  and  take  the  oath  of  alliance,  etc.,  he  could  then  apply  to  the  pres- 
ident fothe  United  States  for  a  patent,  and  the  president,  on  being  satisfied 
that  he  was  comi)etentto  control  his  own  affairs,  might  cause  the  lands  to  be 
convejfed  to  him  by  patent  in  fee-simple ,  with pot€er  of  alienation;  and  when 
the  patent  was  made  and  the  fund  distributed,  the  patentee  became  a  citizen  of 
the  United  States,  and  ceased  to  be  a  member  of  the  tribe,  and  the  lands  were 
subject  to  taxation,  sale,  etc.  That  the  contracting  parties  anticipated  that 
these  allotments  would  ultimately  ripen  into  perfect  titles  through  the  proceed- 
v.23k— 2 
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ings  specified  in  article  8,  is  altogether  probable.    But  that  event  might  or 
might  not  happen. " 

Passing  now  to  the  treaty  of  1867y  we  find  that  it  is  between  the 
same  contracting  parties  as  that  of  1861.  Where  oontracta  are  en- 
tered into  between  parties,  the  construction  put  by  the  parties  them- 
selves in  the  latter  contract  upon  the  provisions  of  the  earlier,  is  strong 
evidence  of  their  real  scope  and  effect.  Without  doubt,  as  we  have 
seen,  there  is  obscurity  in  the  treaty  ot  1861.  Now  within  six  years 
the  same  parties  enter  into  a  further  treaty  concerning  the  same 
subject-matter.  In  so  far  as  in  this  they*put  any  interpretation  upon 
the  provisions  of  that,  it  is  entitled  to  great  weight.     Indeed,  except 

so  far  as  adverse  and  vested  rights  are  concerned,  it  might 
*dO      fairly  be  said  to  be  controlling.     *And,  first,  it  may  be  noticed 

that  the  treaty  is  with  the  tribe  as  a  tribe,  and  concerning  the 
allotted  lands  as  well  as  those  held  in  common.  Notwithstanding  the 
treaty  of  1861  had  specified  that  the  several  allottees  should  be 
"deemed  to  have  relinquished  all  right  to  any  portion  of  the  lands  as- 
signed to  others  in  severalty  or  to  a  portion  of  the  tribe  in  common," 
yet  the  dealings  in  1867  are  not  separately  with  each  allottee  for  jpiis 
tract,  and  with  those  holding  in  common  for  their  body  of  land,  but 
with  the  tribe  as  a  whole,  and  for  all  the  lands.  The  very  manner  of 
thus  dealing  shows  that  the  parties  thereto  did  not  understand  that 
the  treaty  of  1861  placed  the  allotted  lands,  any  more  than  the  allot- 
tees themselves,  outside  the  the  limits  of  tribal  control.  If  the 
legal  title,  or  even  a  full  equitable  title,  was  vested  by  the  allotment 
in  the  allottee,  then,  by  our  laws  at  least,  no  divesting  of  that  titltf 
save  by  the  personal  assent  of  the  allottee  was  possible ;  and  any  con- 
tract therefor  would  have  to  be  made  with  each  allottee  personally. 
Now,  without  noticing  all  the  various  provisions  indicating  an  as- 
sumed tribal  control,  it  is  enough  to  refer  to  article  7,  which  author- 
izes, in  certain  cases,  and  after  the  lapse  of  five  years,  a  peremptory 
sale  and  removal  to  the  new  reservation.  It  is  true,  there  is  a  pro- 
vision for  securing  to  each  allottee  the  benefits  of  the  sale  of  his  allot- 
ment; but  this  is  simply  carrying  out  the  intent  foreshadowed  in  the 
treaty  of  1861,  and  heretofore  noticed  in  this  opinion,  of  encouraging 
each  Indian  to  the  improvement  of  his  separate  tract  by  the  assur- 
ance that  the  full  benefit  of  his  labor  and  those  improvements  should 
inure  to  himself.  Again,  article  6  specifically  provides  that  the  *'head 
of  the  family  shall  be  entitled  to  patents  and  the  proportional  share  of 
funds  belonging  to  his  family."  This  is  an  express  provision,  and 
the  clearest  assertion  of  the  understanding  of  the  parties  of  the  scope 
and  import  of  their  contraet  in  1861.  It  is  also  an  assertion  of  tribal 
power  which,  as  already  suggested,  must  be  assumed  to  be  within 
such  power  as  recognized  by  established  laws  and  customs  of  the 

tribe.  Counsel  would  have  us  interpret  these  words  as  meaning 
*81       simply  ^that  the  head  of  the  family  should  be  entitled  to  the 

custody  of  the  patents  issued  to  the  allottee  members  of  his 
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family.  But  this  does  violence  to  the  language.  The  mere  custody 
of  the  evidence  of  title  would  scarcely  be  dignified  with  a  separate 
provision  in  the  treaty,  and  if  that  were  in  fact  intended,  words  more 
apt  would  assuredly  have  been  used.  Clearly,  the  money  and  the 
lands  which,  under  the  division,  would  be  or  had  been  assigned  to  the 
minor  members  of  his  family,  were  to  go  directly  to  him.  As  head 
of  the  family,  he  represented  it,  and  to  him  the  treaty  intended  should 
pass  whatever  was  the  family  share  of  the  tribal  property. 

In  further  sapport  of  these  views,  it  may  be  noticed  that  the  action 
of  the  ministerial  officers  of  the  government  has  been  in  the  line  of 
this  construction  of  the  treaty,  and  that,  so  far  as  appears,  without 
objection  from  the  tribe.  Again,  in  1869,  an  attempt  was  made  by 
congress  to  withhold  from  the  head  of  the  jfamily  the  minors'  share  of 
the  tribal  funds,  (16  St.  at  Large,  29;)  bnt  this  act  was  repealed  in 
1870,  (16  St.  at  Large,  370,)  as  in  conflict  with  the  prior  treaties. 
In  other  words,  when  the  attention  of  congress  was  called  to  the  matter, 
it  recognized  the  fact  that  by  treaty  the  head  of  the  family  was  en- 
titled to  such  funds.  If  entitled  to  the  funds,  why  not  also  to  the 
lands? 

Oar  conclusion,  then,  is  that  the  treaty  of  1867  authorized  a  pat* 
ent  in  fee-simple  to  the  head  of  the  family  of  lands  prior  thereto  al- 
lotted to  the  members  of  his  family,  and  that  such  provision  was  not 
invalidated  by  any  prior  treaties  or  in  derogation  of  any  vested  rights. 

The  judgment  of  the  district  court  will  therefore  be  reversed,  and 
the  case  remanded,  with  instructions  to  render  judgment  on  the  find- 
ings in  favor  of  plaintiffs  in  error,  defendants  below. 

It  is  understood  that  the  same  question  controls  the  case  of  Taylor 
V.  Wilbers ;  and  the  judgment  in  that  case  will  be  affirmed. 

(All  the  justices  concurring.) 


*32         *Henby  Mobbell  v.  Edwabd  Ingle  and  another. 

July  Term,  1879. 

1.  Sheriff's  Deed:  Counties:  lixecution.    Before  April,  1861,  the  county 

of  Osage  was  organized,  and  an  execution  then  issued  upon  a  judgment 
in  Shawnee  county,  directed  to  the  sheriff  of  Shawnee  county,  gave  the 
latter  no  authority  to  levy  upon  and  sell  real  estate  situated  in  Osage 
county.  And  where,  notwithstanding  such  want  of  authority,  the  sheriff 
did  so  levy  and  sell,  his  deed,  made  without  any  confirmation  of  the  sale, 
was  invalid,  and  inoperative  to  transfer  title. 

2,  Officer:  Linut  on  Powers.    In  the  absence  of  express  provisions  to  the 

contrary,  the  powers  of  an  otficer  are  limited  to  the  territory  of  which 
he  is  an  officer.    [Marion  Co.  v.  Barker,  25  Kan.  *260.]  i 

^  A  lostice  of  the  peace  has  no  power  to  hold  hia  court  for  the  final  trial  of  par- 
ties charged  with  a  criminal  offense  outside  the  limits  of  the  townahip  of  which 
he  is  a  Justice,  nor  can  the  request  or  consent  of  the  defendant  give  the  Jnstloe 
such  power.  Phillips  v.  Thralls,  26  Kan.  780.  See  In  re  WaUon,  80  Kan.  755, 1 
Pac.  Kep.  775. 
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H.  Limitations :  Absence  fkrom  State.  In  the  action  by  a  judgment  debtor 
to  recover  real  estate  sold  upon  execution,  where  the  defense  Is  a  sheriif^s 
deed  of  record  for  over  five  years,  and  the  consequent  bar  of  the  statute 
of  limitations,  the  absence  of  the  defendant  from  the  state  will  prevent 
the  running  of  the  statute  as  in  other  cases.' 

4.  lEyectment:  Homestead:  Sheriff's  Deed.  Where  an  action  is  brought 
against  husband  and  wife  to  recover  the  possession  of  premises  claimed 
by  tliem  as  a  homestead,  and  he  sets  up  in  defense  a  sherifiF^s  deed  to  him- 
self of  record  more  than  five  years,  and  it  is  adjudged  that,  by  reason  of 
his  absence  from  the  state,  and  the  invalidity  of  the  deed,  the  defense 
must  fail,  neither  he  nor  she  can  sustain  a  defense  by  reason  of  such  deed, 
and  her  presence  in  the  state  and  occupation  of  the  premises  for  more 
than  five  and  less  than  fifteen  years.  The  homestead  right  does  not  en- 
able them  in  such  case  to  unite  into  one  good  defense  two  separately  in- 
sufficient defenses. 

Error  from  Osage  district  court. 

Ejectment,  brought  by  Morrell  against  Edward  Ingle  and  wife,  to 
recover  the  posnession  of  certain  real  estate  situate  in  Osage  county. 
Trial  ot  the  April  term,  1877,  of  the  district  court,  and  verdict  and 
judgment  for  defendants. 

James  Rogers  and  E.  M.  Sanford,  for  plaintiff  in  error. 

Ellis  Lewis,  for  defendants  in  error. 

Bbbwer,  J.  The  questions  in  thia  case  are  as  to  the  validity 
^33      of  a  sheriff's  deed,  and  upon  the  statutes  of  limitations.  *The 

action  was  ejectment,  brought  by  the  judgment  debtor  against 
a  grantee  of  the  purchaser  at  a  sheriff's  sale.  The  deed  is  challenged 
upon  three  grounds :  First,  that  the  sale  was  made  by  the  sheriff  of 
the  wrong  county;  second,  that  there  was  no  proper  and  sufficient  ad- 
vertisement of  the  sale;  third,  that  the  sale  was  never  confirmed. 

Of  these  in  their  order.  In  reference  to  the  first  ground,  it  ap- 
pears that  the  judgment  upon  which  the  execution  was  issued  was  ren- 
dered November  16, 1858,  in  the  district  court  of  Shawnee  county. 
On  April  16, 1861,  execution  thereon  was  issued  to  the  sheriff  of  Shaw- 
nee county,  by  whom  the  land  was  sold.  At  the  time  of  the  judg« 
ment  and  t)ie  sale,  the  land  was  situate  in  Osage  county,  the  name 
of  which  at  first  was  Weller  county.  The  right  of  the  sheriff  of  Shaw- 
nee county  to  levy  upon  and  sell  lands  in  Osage  county  is  denied. 
At  the  date  of  the  judgment  the  boundaries  of  Weller  county  were  de- 
fined, but  the  county  was  without  organization,  and  attached  to  Shaw- 
nee county  for  judicial  purposes.  At  that  time  service  of  process, 
whether  mesne  or  final,  within  the  limits  of  Weller  county  by  the 
sheriff  of  Shawnee  county  was  unquestionably  right.  Laws  1855,  c. 
30,  §§  12,  34.  Prior  to  the  issue  of  the  execution,  however,  Osage 
county  bad  become  organized.  Laws  1859,  o.  100;  Laws  1860,  o.  41. 
The  evidence  shows  the  meeting  of  the  board  of  county  commis- 
sioners, and  the  canvass  of  the  votes  for  the  various  county  officers. 

^8o,  also,  in  an  action  of  ejectment  brought  by  the  holder  of  a  tax  deed.    Case 
▼.  Frazier,  81  Kan.  689, 8  Pac.  Rep.  497. 
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True,  as  eonnsel  saye,  the  eridenoe  does  not  show  that  the  officers^ 
other  than  the  commissionerB  and  clerk,  ever  qualified  or  acted.  Bat 
the  existence  of  the  county  organization  did  not  depend  upon  the  whim 
of  any  single  county  officer.  The  presumption  is  that,  where  an  of- 
ficer is  elected,  he  serves,  especially  where  the  office  is  one  of  emolu* 
ment.  Bot,  suppose  the  party  declared  elected  to  the  office  of  sheriff 
failed  or  refused  to  serve :  such  failure  or  refusal  did  not  prevent  the  or- 
ganisation of  the  county.  It  was,  like  any  other  case  of  official  vacancy, 

to  be  filled  in  the  manner  appointed.  The  organization  of  the 
*34      county  did  not,  *by  these  statutes,  depend  on  the  qualification 

of  certain  officers,  as  in  the  case  of  State  v.  Buth,  21  Kan. 
*583.  More  than  that,  the  act  of  I860,  above  cited,  is  entitled  *'An 
act  perfecting  the  organization  of  Osage  county;"  and,  in  the  eleventh 
section,  that  county  officers  were  acting  is  plainly  recognized,  for  it 
provides  that  those  acting  shall  bold  only  until  their  successors  are 
elected  at  the  special  election  ordered.  We  think  it  may  be  taken  as 
a  fact  established  that  the  county  was  an  organized  county  prior  to 
the  issue  of  the  execution. 

Whether  there  was,  prior  to  the  sale,  any  provision  for  transfer- 
ring this  judgment  from  Shawnee  to  Osage  county,  may  be  doubted. 
The  sections  to  which  we  are  referred  by  counsel  as  granting  such 
provision  are  not  entirely  clear.  Section  5,  c.  100,  Laws  1859,  re- 
quires the  county  clerk  of  Osage  county,  who  was  then  ex  officio  clerk 
of  the  district  court,  to  obtain  from  the  clerk  of  Shawnee  county  a 
"transcript  of  all  deeds,  mortgages,  and  lines  of  every  description 
upon  real  and  personal  property  lying  in  Osage  county,  together  with 
all  cases  pending  in  the  courts  of  Shawnee  county,  and  put  the  same 
upon  record  in  his  office;  *  •  *  and  all  said  cases  now  pending 
as  aforesaid  in  the  courts  of  Shawnee  county  shall  be  finally  pros- 
ecuted to  judgment  in  the  courts  of  the  county  of  Osage."  In  ref- 
erence to  this  section  it  may  be  remarked  that  the  action  was  al- 
ready in  judgment,  and  not  pending;  that  a  judgment  was  only  a 
lien  in  the  county  in  which  it  was  rendered.  Laws  1859,  p.  148,  § 
433.  And  it  does  not  appear  that  any  execution  had  been  issued 
and  levied  prior  to  the  one  upon  which  sale  was  made.  Section  2, 
c.  41,  Laws  1860,  provides  simply  for  the  transfer  of  *'all  papers  and 
certified  transcripts  of  all  the  records  in  all  cases  therein  pending," 
and  that  "said  cases  shall  be  prosecuted  to  completion  as  though 
originally  commenced  in  Osage  county."     Sections  2  and  10,  c.  23, 

Laws  1861,  which  went  into  effect  May  22, 1861 ,  are  as  follows : 

♦35  "Sec.  2.  The  county  of  Osage  is  hereby  detached  from  ♦the  county  of 
Shawnee,  and  the  clerk  of  the  district  court  in  said  county  of  Shawnee 
shall  make  out  and  deliver  to  the  clerk  of  the  district  court  for  said  county  of 
Osage  a  full  and  complete  transcript  of  the  records  of  all  process  and  proceed- 
ings pending,  and  of  cases  tried  and  determined,  in  the  district  court  of  said 
county,  between  parties  and  against  defendants  resident  in  said  count}  of 
Osage,  and  deliver  to  the  clerk  of  said  county  the  same,  together  with  alt  pa- 
pers on  file  in  his  office  belonging  to  or  pertaining  to  such  causes;  which 
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transfer  shall  be  indorsed  and  verified  on  t|ie  conrt  record  ojT  tbe  said  distriofe 
court  of  the  said  county  of  Shawnee  by  the  person  receiving  the  same. 
*  *  *  Upon  the  receipt  of  such  transcript  and  papers,  the  said  clerk  of  the 
county  of  Osage  shall  file  such  papers  and  enter  at  large  such  transcript  upon 
the  court  record  of  his  county;  and  thereupon  such  papers  and  records,  and 
the  causes  to  which  they  pertain,  shall  be  treated  In  all  respects,  and  have  the 
same  legal  force  and  effect,  as  if  such  papers  had  been  originally  filed,  and 
said  causes  had  been  originally  commenced,  in  said  county.*' 

*'Sec.  10.  When  a  county  is  attached  to  another  for  judicial  purposes,  the 
jurisdiction  of  the  county  to  which  it  is  attached  shall  be  the  same  as  if  it 
formed  a  part  thereof;  and  when  the  county  attached  has  an  organization  and 
officers  of  its  own,  all  writs,  subpoenas,  and  process  of  whatever  kind,  shall  be 
directed  to  and  served  by  the  sheriff,  or  his  deputy,  of  said  county  attached.  *' 

Now,  it  nowhere  appears  that  either  plaintiff  or  defendant  in  that 
original  action  was  a  resident  of  Osage  county;  nor  is  there  any 
evidence  when  the  transfer  provided  for  in  section  2  was  in  fact  made, 
or  that  any  transfer  of  this  judgment  was  ever  attempted  to  be  made* 
We,  therefore,  think  it  may  be  considered  as  established  by  the  testi- 
mony that  this  judgment  remained,  at  the  dates  of  the  execution  and 
sale,  a  valid  judgment  of  the  district  court  of  Shawnee  county,  with 
power  in  that  court  to  enforce  it  by  execution  to  any  county  in  the  state ; 
and  also  that  the  county  of  Osage  was  an  organized  county.  Under 
those  circumstances,  had  the  sheriff  of  Shawnee  connty  power  to  exe- 
cute the  process  issued  to  him  by  a  levy  and  sale  of  the  real  estate  sit- 
uated in  the  county  of  Osage  ?  We  think  not.  A  sheriff  is  an 
*36  ofQcer  of  the  county,  *and,  in  tbe  abseiice  of  express  provision, 
his  powers  do  not  go  beyond  the  territorial  limits  of  bis  county. 
It  is  not  necessary  to  rest  this  lack  of  power  in  the  sheriff  of  Shaw- 
nee county  upon  the  language  of  section  10,  just  quoted.  It  grows 
out  of  the  general  doctrine  that  the  powers  of  any  officer  are  limited 
to  the  territory  of  which  he  is  an  officer.  He  who  affirms  the  exist- 
ence of  powers  beyond  such  limits,  must  show  a  grant  of  such  powers. 
It  is  not  enough  to  show  that  there  is  no  express  denial  of  them. 

So  far  as  the  second  point  is  concerned,  it  is  enough  to  say  that 
probably  there  is  a  clerical  mistake  in  the  deed,  which  will  be  made 
clear  upon  the  production  of  the  execution  and  return. 

As  to  the  third  point,  the  deed  recites  a  confirmation,  but  the  tes- 
timony of  the  clerk  of  the  district  court  is  that  there  is  no  order  of 
confirmation  on  the  record.  The  deed,  by  the  statute  is,  evidence 
"until  the  contrary  be  proved;"  but  when  the  records  of  the  court 
contain  no  order  of  confirmation,  the  contrary  is  proved.  And  surely 
an  officer,  who  attempts  to  sell  a  tract  of  land  which  he  has  no  power 
to  sell,  cannot,  by  a  deed  reciting  an  order  of  confirmation^  which 
was  never  in  fact  made,  validate  a  void  sale.  We  conclude,  there- 
fore, that  the  deed  offered  in  evidence  was  inoperative  as  a  convey- 
ance of  the  title  away  from  the  judgment  debtor. 

There  remains  the  other  question, — that  arising  on  the  statute  of 
limitations.  The  deed  was  of  record  more  than  five  years  prior  to 
the  commencement  of  the  action;  but  tbe  defendant  had  not  been 
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« 

preset  in  the  Btate  for  that  length  of  time.  Upon  this  cotinsel  oon* 
tends  that  the  qaestion  of  presence  in  or  absenoe  from  the  state  has 
no  effect  npon  the  operation  of  the  statute,  so  far  as  it  is  based  upon 
tbe  record  of  a  deed.  We  cannot  concur  in  this  view.  The  arrange- 
ment  of  tbe  sections  of  the  statute  forbids  any  such  constrtiction. 
The  various  sections  prescribing  periods  of  limitation  in  actions  real 
and  personal,  and  including  in  the  former  cases  in  which  the  record  of 

a  deed  is  material,  are  grouped  together,  and  then  follow  ez- 
*37      ceptions  to  those  general  clauses  *of  limitation.     To  hold  that 

those  exceptions  do  not  apply  to  all  the  clauses  of  limitation 
to  which  they  are  in  their  nature  applicable,  is  to  ingraft  upon  the 
statute  something  not  placed  there  by  the  legislature.  One  of  those 
exceptions  relates  to  the  disability  of  the  plaintiff.  By  what  author- 
ity shall  the  courts  say  that  this  applies  to  ordinary  actions  for  the 
recovery  of  real  estate,  but  not  to  those  brought  by  a  judgment  debtor 
against  one  holding  under  a  recorded  sheriff's  deed  ?  There  is  noth- 
ing in  the  language  or  in  the  arrangement  to  indicate  any  inten- 
tion in  the  legislature  to  make  the  exception  applicable  in  the  one 
case  and  not  in  the  other.  It  certainly  can  apply  in  both  cases.  It 
would  be  legislating  for  us  to  distinguish.  Just  so  where  there  is  a 
disability  on  the  part  of  the  defendant.  If  his  situation  is  such  that 
he  may  not  invoke  the  protection  of  tbe  statute  in  the  one  case,  it  is 
for  tbe  legislature  alone  to  say  that,  when  similarly  situated,  he  may 
invoke  it  in  any  other  case;  That  the  defendant  was  absent  from  the 
state  his  own  testimony  shows.  That,  in  an  ordinary  action  to  re- 
cover the  possession  of  real  estate,  such  absence  would  prevent  the  run- 
ning of  the  statute,  is  conceded;  and  we  see  no  reason  to  doabt  its 
efficacy  in  the  present  case.  We  see  no  force  in  the  argument  that, 
because  the  cause  of  action  accrues  from  the  taking  of  possession, 
and  not  from  the  recording  of  the  deed,  therefore  there  is  no  excep- 
tion to  the  running  of  the  statute  after  the  record.  The  truth  is,  the 
record  of  the  deed  shortens  the  general  statute,  and  the  fact  that  that 
is  shortened  in  certain  cases  is  no  reason  why  there  should  be  nvr  ex- 
ception in  those  cases.  We  think,  therefore,  that,  under  the  testi- 
mony, the  defendant  Edward  Ingle's  plea  of  the  statute  of  limitations 
was  unavailing. 

But  counsel  further  contends  that,  if  Edward  Ingle^s  absence  from 
the  state  avoids  this  plea,  still  the  evidence  shows  that  his  wife  and 
children  resided  upon  the  land  continuously  for  over  five  years  before 
tbe  commencement  of  this  action, — ^that  it  was  their  homestead;  and 

she  is  joined  as  defendant  with  him  in  this  action.  Hence  she 
*38      can  plead  the  five-years  statute ;  and,  being  a  homestead,  *her 

possession  inures  to  his  benefit,  and  neither  can  be  removed. 
This  is  ingenious,  and,  if  it  could  be  sustained,  would  suggest  many 
curious  inquiries  concerning  the  potency  of  the  homestead  provisions. 
The  fallacy  is  here:  She  has,  independent  of  her  husband,  no  right 
Bave  that  of  occupancy;  and  that  must  exist  fifteen  years.    Mere  pos- 
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session,  even  though  that  possession  be  as  »  homestead,  does  not  bar 
the  trae  owner,  unless  continued  for  fifteen  years.  She  does  not  hold 
nnder  the  sheriff's  deed,  but  simply  as  the  wife  of  him  who  does.  Al« 
though  the  homestead  exists,  and  she  may  assert  and  defend  her 
homestead  rights,  yet,  when  she  does,  she  asserts  her  own  rights, 
and  not  his.  She  may  not  unite  his  title  and  her  ooeupanoy,  and 
found  thereon  a  right  which  neither  his  title  nor  her  occupancy  alone 
would  give.  Of  course,  if  either  his  title  or  her  occupancy  alone 
would  bar  the  plaintiff,  such  protection  inures  to  the  benefit  of  both; 
but  the  right  which  she  must  assert  independent  of  his  title  must  be 
one  perfect  in  itself. 

The  judgment  must  be  reversed,  and  the  case  remanded,  with  in- 
structions to  grant  a  new  trial.  Of  course,  if  on  such  trial  defend* 
ants  fail,  they  can  av^  themselves  of  the  rights  recognized  in  Ola}* 
poole  V.  King,  21  Kan.  ♦602. 

(All  the  justices  concurring.) 


W.  W.  Marbourg  v.  G.  H.  McGormiok  and  others. 

July  Terra,  1879. 

1.  Contract:  False  Representations :  Action.  Where  the  plaintiffs' plead- 

ings show  that  defendant  was  employed  to  sell  certain  machines  of  plain- 
tiffs, under  a  contract  by  which  the  former  was  to  sell  only  for  cash  or 
the  notes  of  responsible  parties;  that  defendant  did  sell  a  machine  other- 
wise than  for  cash  or  good  notes,  and  received  and  turned  over  to  plain- 
tiffs as  the  payment  received  by  him  what  purported  to  be  a  promissory 
note;  that  he  represented  that  said  note  was  genuine,  and  the  maker  re* 

sponsible;  that  such  representations  were  false  and  fraudulent,  the 
*89        note  ^fictitious,  and  the  pretended  maker  irresponsible;  that,  relying 

upon  said  representations,  the  plaintiffs  accepted  the  note  for  the  ma- 
chine, and  had  consequently  been  damaged  to  the  extent  of  the  value  of 
the  machine:  heUl,  that  a  cause  of  action  is  stated,  and  a  motion  for  judg- 
ment thereon  against  the  plaintiffs  was  properly  overruled. 

2.  Limitations:  Becord.    Where  the  record  as  brought  to  this  court  fails 

to  show  when  the  action  was  commenced  below,  it  is  impossible  to  hold 
that  a  plea  of  the  statute  of  limitations  was  improperly  overruled. 

8.  Evidence:  False  RepresentationB.  Where  representations  have  been 
made  that  the  maker  of  a  note  is  a  resident  of  a  certain  county,  a  good 
farmer,  and  has  made  a  fine  property  statement,  testimony  that  the  rec- 
ords of  said  county  fail  to  show  the  name  of  such  maker  on  the  assess- 
ment rolls  or  in  the  records  of  the  office  of  the  register  of  deeds,  is,  when 
coupled  with  the  testimony  of  citizens  of  said  county  that  they  know  of 
no  such  pai-ty,  competent  testimony,  and  tending  to  show  that  the  repre- 
sentations were  false. 

4.  Limitations:  Fraud:  Discovery.  In  an  action  on  account  of  fraud,  a 
mere  suspicion  of  wrong  is  not  tantamount  to  a  discovery  of  the  fraud  so 
as  to  start  the  running  of  the  statute  of  limitations.^ 

1  See  note  to  Young  v.  Whittenhall,  15  Ean.  *579;  also  Green  v.  Williams,  21 
Kan.  Hi,  and  note. 


MARBOORa  V.  M'cX>RlfIGK.  26 

Error  from  Atehison  disiriot  ooarl. 

At  the  November  term,  1878»  of  the  distriot  court,  G.  H«  &  L.  J. 
MeGormiek,  as  plaintifFs, recovered  a  judgment  for  $281.80,  and  costs, 
against  defendant,  Marbourg,  iirho  brings  the  case  to  this  court. 

Everest  dt  Wagner^  tor  plaintiff  in  error. 

B.  F.  Hudson^  for  defendants  in  error. 

Bkbwbb,  J.  G.  H.  &  J.  L.  McGormick  commenced  an  action  against 
W.  W.  Marbourg  and  James  H.  Lea,  late  partners  as  Marboiurg  &  Lea, 
alleging  that  on  April  14, 1874,  the  plaintiffs  made,  constituted,  and 
appointed  said  Marbourg  &  Lea  their  agents  to  sell  and  dispose  of, 
for  cash,  or  notes  payable  to  the  order  of  said  plaintiffs,  upon  only 
good  and  responsible  parties,  McGormick  reapers  and  mowers,  on  com- 
mission, as'per  written  contract  therefor,  a  copy  of  which  was 
*40  *attached  to  and  made  a  part  of  the  pleading;  that  "between 
the  fourteenth  day  of  April  and  July,  1874,  the  said  Marbourg 
&  Lea  did  sell  and  dispose  of  a  certain  mower,  known  as  the  'Advance/ 
of  the  value  of  $195,  of  the  said  goods  and  merchandise,  for  the  sum 
of  $180,  otherwise  than  for  cash,  or  notes  upon  only  good  and  respon- 
sible parties,  at  short  date;  but  did  etU  and  dispose  of  the  same  for  an 
insufBoient  promissory  note  for  said  sum  of  $180,  etc.,  purporting  to 
be  signed  by  one  Patrick  Flynn,  which  note,  it  is  alleged,  plaintiffs,  in 
coDsequence  of' representations  made  by  defendants,  etc.,  received  in 
payment  of  said  sum  of  $180^'*  and  which  '"  note,  when  executed,  was, 
and  ever  since  has  been,  and  now  is,  worthless  and  of  no  value  to  said 
plaintiffs;  the  purported  maker  thereof  having  never  had  any  legal 
existence,  which  facts  were  well  known  to  the  defendants  at  the  time, " 
etc.  To  this  petition,  on  the  fifth  day  of  November,  1878,  the  defend- 
ant Marbourg  filed  an  answer  containing — First,  a  general  denial ; 
also,  alleging  that  defendants  sold  a  machine  to  Patrick  Flynn,  and 
setting  up  a  copy  of  the  note  taken  therefor,  and  that  said  note  was 
delivered  to  plaintiffs'  agent,  December  7, 1874,  in  fall  settlement,  etc. ; 
that  plaintiffs,  through  their  agents,  retained  said  note  for  over  three 
years,  and  made  no  effort  to  collect  the  same ;  also,  pleading  the  stat- 
ute of  limitations.  To  this  answer  plaintiffs  filed  a  reply,  contain- 
ing a  general  denial, and  specially  denying  that  plaintiffs  had  received 
the  note  in  satisfaction  of  any  claim  against  the  defendants ;  also,  de- 
nying the  execution  of  said  note ;  and,  in  the  fourth  count  or  paragraph 
of  said  reply,  alleging  "  that  this  action  is  brought  to  recover  damages 
sustained  by  plaintiffs  upon  a  written  contract,  and  not  for  the  price  of 
said  machine  so  sold  upon  rescinding  said  contract  or  settlement;"  and 
then  alleging  that  they  "did  not  discover  the  fraud,"  etc.,  "antil  within 
two  years  prior  to  the  commencement  of  this  action,  to-wit,  in  the 
spring  of  1877."  The  execution  of  the  note  was  denied  under  oath. 
After  the  issue  had  been  thus  made  up,  the  defendant.  Mar- 
*41  bourg,  filed  a  motion  for  judgment  on  *  the  pleadings,  which 
motion  was  overruled.     Trial  was  then  had,  which  resulted  in 
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a  judgment  in  favor  of  the  plaintiffs;  and  from  sneh  judgment  Mar- 
bourg  brings  error.     Four  principal  groupds  of  error  are  presented. 

1.  It  is  alleged  that  the  court  erred  in  overruling  the  motion  for 
judgment  on  the  pleadings.  In  this  we  think  the  criticisms  of  the 
learned  counsel  for  plaintiff  in  error  technical  rather  than  sound.  The 
action  was  commenced  before  a  justice  of  the  peace,  and  the  plain- 
tiffs' first  pleading  was  a  bill  of  particulars,  and  not  a  petition.  We 
think,  from  the  plaintiffs'  pleadings,  it  sufficiently  appears  that  de- 
fendant was  employed  to  sell  certain  machines  of  the  plaintiffs  under 
a  contract,  by  which  the  former  was  to  sell  only  for  cash  or  the  notes  of 
responsible  parties;  that  defendant  did  sell  a  machine  otherwise  than 
for  cash  or  good  notes,  and  received  and  turned  over  to  plaintiffs,  as 
the  payment  received  by  him,  what  purported  to  be  the  note  of  one 
Patrick  Flynn;  that  he  represented  that  said  note  was  genuine,  and 
the  maker  responsible ;  that  such  representations  were  false  and  fraud- 
ulent, the  note  fictitious,  and  the  pretended  maker  irresponsible; 
that,  relying  upon  such  representations,  the  plaintiffs  accepted  the 
note  for  the  machine,  and  did  not  discover  the  fraud  untU  within 
two  years  prior  to  the  commencement  of  suit,  and  that  they  .had  con- 
sequently been  damaged  to  the  extent  of  the  value  of  the  machine. 
It  may  be  that  the  pleader  was  in  doubt  whether  to  count  upon  the 
simple  breach  of  the  contract  in  selling  contrary  to  its  terms,  or  in 
an  action  of  deceit  for  passing  off  upon  the  plaintiffs,  by  false  and 
fraudulent  representations,  a  worthless  piece  of  paper  as  a  note  of 
value,  and  so  has  stated  all  the  facts  in  the  history  of  the  case.  It 
certainly  seems  to  us  he  has  stated  enough;  and  if  be  has  stated 
more  than  enough,  it  is  not  matter  to  the  prejudice  of  defendant. 

2.  It  is  objected  that  the  action  was  barred  by  the  statute  of  limit* 
ations.      A  sufficient  reply  to  this  objection  is,  that  nowhere  in  the 

record,  as  it  comes  to  this  court,  is  it  shown  when  the  action 
*42       was  commenced.     The   date  when   certain  ^pleadings  were 

filed  appears ;  but  the  first  pleading  preserved  is  an  amended 
bill  of  particulars,  and  how  many  pleadings  preceded  that,  and  when 
filed,  we  can  only  conjecture.  It  would  seem  probable  from  the  al- 
legations in  the  reply,  as  well  as  from  a  portion  of  the  testimony,  that 
the  suit  was  not  commenced  until  the  spring  of  1877 ;  but  such  prob- 
ability will  not  warrant  us  in  disturbing  a  judgment  rendered  upon 
a  knowledge  of  the  exact  facts. 

3.  It  is  insisted  that  there  was  error  in  the  admission  of  testimony. 
It  appears  from  the  testimony  of  plaintiffs*  agents  that  defendant  rep- 
resented that  Patrick  Flynn  lived  in  the  southern  part  of  Brown 
county,  near  Eennekuk;  that  that  was  his  post-office  address;  that 
he  was  a  good  farmer,  and  had  made  him  a  nice  property  statement. 
Besides  the  testimony  of  parties  living  in  or  near  Eennekuk  as  to  {heir 
knowledge  of  any  person  of  such  name,  plaintiffs  offered  the  testimony 
of  the  register  of  deeds  of  Brown  county  to  the  effect  that  he  had  ex- 
amined the  indices  of  the  records  of  his  office  without  finding  any 
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Boeh  name,  and  of  the  county  clerk  that  no  such  name  appeared  on 
the  assessment  rolls.  Similar  testimony  was  also  offered  from  the 
county  officers  of  Atchison  and  Doniphan,  two  adjoining  counties. 
Of  this  testimony  defendant  complains;  but  we  think  it  was  compe- 
tent. It  was  testimony  tending  to  show  that  no  one  answering  to 
the  description  and  name  given  did  in  fact  live  in  the  vicinity  of  Een- 
nekuk.  Proof  of  a  negative  is  often  difficult,  and  consists  of  a  variety 
of  circumstances ;  and  the  silence  of  the  county  records  is  a  circum- 
stance tending  to  show  that  no  well-to-do  farmer  of  that  name  was 
living  in  the  county.  Of  course,  such  silence  is  not  conclusive;  but 
it  is  a  significant  fact,  and  worthy  of  the  consideration  of  the  jury. 

4.  A  final  error  is  alleged  in  the  instructions.  The  court  charged 
that  **the  time  when  the  statute  of  limitations  would  commence  to  run 
woald  not  be  when  mere  suspicions  were  aroused,  as  that  could  not 
be  in  itself  regarded  as  a  discovery,  but  as  a  circumstance  leading  to 
further  investigation.  So  that  in  this  case,  if  you  find,  from 
*43  the  evidence  as  adduced,  ^any  fraud  on  the  part  of  defend- 
ant, the  discovery  of  such  fraud  would  be  when  the  plaintiffs 
had  knowledge  thereof,  and  not  when  they  had  mere  suspicions  only." 
The  testimony  upon  which  such  instruction  was  founded  was  that  of 
plaintiffs'  agent,  that  when  he  made  settlement  with  defendant,  and 
received  the  note,  his  suspicions  were  aroused  by  noticing  that  it  was 
all  in  the  handwriting  of  the  defendant,  the  maker  not  signing,  but 
making  his  mark ;  that  thereupon  he  inquired  of  defendant  concerning 
the  maker,  and  received  in  reply  the  statements  and  representations 
heretofore  noticed;  that  these  suspicions  were  afterwards  strength- 
ened by  the  return  of  a  letter  uncalled  for,  which  he  had  directed 
to  Patriek  Flynn,  at  Eennekuk.  Now,  in  view  of  these  facts,  we  think 
the  instruction  correct.  ^'Discovery  of  the  fraud"  is  the  language  of 
the  statute.  That  implies  knowledge,  and  is  not  satisfied  by  mere 
BQspicion  of  wrong.  The  suspicion  may  be  such  as  to  call  for  further 
investigation,  but  is  not  of  itself  a  discovery.  A  party,  even  though 
his  suspicions  have  been  aroused,  may  well  be  lulled  into  confidence, 
and  take  no  action  by  such  representations  as  were  made.  And  it 
would  be  strange  if  a  party  who  had  disarmed  suspicions  by  his  rep- 
resentations could  thereafter  plead  those  suspicions'as  ground  for  im- 
mediate inquiry  and  action.  This  is  not  a  case  where  a  party  is 
chargeable  with  notice  of  existing  equities,  or  the  rights  of  third  par- 
ties, but  involves  simply  the  question  of  liability  between  the  immedi- 
ate parties. 

Other  matters  are  noticed  in  counsel's  brief,  but  we  deem  these 
the  most  important;  and,  upon  the  whole  case,  we  think  the  judg- 
ment was  right,  and  must  be  affirmed. 

(All  the  justices  concurring.) 
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"^44  *Eanba8  Pao..  Bt.  Co.  v.  Thomas  J.  Andbbson. 

July  Term,  1879. 

▲ooount  Stated:  Verdiot:  Supreme  Court.  A  railway oompany brought 
an  action  against  A.,  formerly  its  agent,  on  an  account  stated.  A.  filed 
an  answer  containing  a  general  denial.  On  the  trial  the  plaintiff  read 
in  evidence  a  letter  of  A.  to  the  auditor  of  the  company,  dated  February 
12/ 1874,  proposing  to  pay  every  dollar  of  the  defalcation  of  oneB.,  to  the 
amount  of  67,582.11,  if  he  had  time,  and  stating  therein  that  his  January 
report  was  short  85,042.07,  and  that  the  balance  of  $2,540.04  would  have 
to  be  reported  in  his  February  account,  and  then  produced  as  a  witness 
the  auditor,  one  S.,  who  testified  that  the  account  sued  on  was  furnished 
by  him  to  A.  on  March  21,  1874;  that  A.  went  out  of  ofiice  on  Febru- 
ary 14,  1874;  that  he  met  A.  in  regard  to  the  account  three  or  four 
times;  that  the  account  included  the  whole  of  February,  1874;  that  he 
saw  the  account  in  his  possession,  and  that  he  made  no  objection  to  it; 
that  several  other  statements  of  account  were  sent  A.  before  and  after 
March  21,  1874;  that  they  were  not  all  like  the  one  sued  on;  that  those 
after  March  21st  were  different;  that  these  statements  were  given  A.  as 
matters  of  information .  Held,  that  the  stated  accouitt  was  not  conclusively 
established  by  the  testimony,  and  therefore  not  error  for  the  district  court  to 
submit  the  question  in  the  case  to  the  jury;  and /urtfier  heldt  on  return 
of  a  verdict  by  the  jury  for  the  defendant.  A.,  and  the  rendition  thereon 
of  a  judgment  for  cost^in  favor  of  A.,  this  court  will  not  set  aside  the 
judgment  on  the  ground  that  the  verdict  is  contrary  to  the  evidence.* 

Error  from  Shawnee  district  court. 

Action  on  an  account  stated,  brought  by  the  Kansas  Paoifio  Bail- 
way  Company  against  T.  J.  Anderson.  The  amount  claimed  was 
$7,617.16,  with  interest  from  March  1,  1874.  The  action  was  com- 
menced February  10,  1875.  To  the  petition,  the  defendant  filed  a 
general  denial,  and  in  a  second  count  of  the  answer  set  forth  new 
matter  as  an  additional  defense.  On  motion  of  the  plaintiff,  the 
court  struck  out  the  second  count,  and  the  case  was  tried  at  the  De- 
cember  term,  1876,  on  the  petition  and  the  general  denial,  by  the 
court  and  a  jury.  The  jury  returned  a  verdict  for  the  defendant,  and 
answered  the  questions  submitted  to  them  as  follows : 

"  (1)  Did  the  plaintiff  and  defendant  settle  and  agree  upon  the  con- 
*45        dition  of  their  accounts,  and  was  an  account  stated  'I'between  the  par- 
ties, as  alleged  in  the  petition?    Answer.  No.    (2)  Did  the  defendant 
receive  any  of  the  money  or  funds  sued  for  in  this  case?    A,  No  evidence  to 
prove.    (3)  Was  Belford  the  agent  of  the  defendant,  or  of  the  plaintiff?    A. 

I  The  only  alle^ationB  necessary  to  set  forth  an  action  on  an  account  stated  are 
(1)  that  the  plaintiffs  and  defendants  accounted  together;  (2)  that,  on  such  ac- 
counting, the  defendants  were  found  to  be  in  the  plaintiffs'  debt;  (8)  that  de- 
fendants promised  to  pay  the  same;  (4)  that  they  have  not  done  so.  Yet,  if  the 
defendant  is  likely  to' be  embarrassed  in  his  defense,  and  objects  to  the  pleading 
in  this  form,  he  can,  under  section  119  of  the  Code,  require  the  pleading  to  be 
made  definite  and  certain.  Water-power  Co.  v.  McMnrray,  24  Kan.  *65.  For  a 
cause  of  action,  as  on  a  balance  found  upon  an  accounting,  it  is  necessary  that  a 
lalance  should  have  been  struck,  or  the  quantities  so  agreed  upon,  that  by  a  sim- 
ple computation  from  the  balance  sheet  agreed  upon  the  balance  can  be  ascer- 
tained.   Treadway  v.  Ryan,  8  Kan.  ♦437. 
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rnknown  to  the  Jury.  (4)  Bid  the  defendant's  duties,  concerning  moneys 
collected  by  Belford,  commence  until  Belford  had  turned  them  over  to  him? 
i.  Xo  evidence  to  prove.  (5)  What  was  the  scope  of  Anderson's  agency?  A, 
Unknown." 

Thereon  a  judgment  was  rendered  in  favor  of  said  defendant  for 
costs.     The  plaintiff  excepted,  and  brings  the  case  here. 

J,  P.  Uiher  and  Charles  Monroe,  for  plaintiff  in  error. 

The  court  erred  in  not  instructing  the  jury  to  find  for  plaintiff,  as  requested 
by  plaintiff's  counsel.  Only  one  witness  testified  in  the  case,  whose  tes- 
timony was  uncontradicted,  and  it  must  therefore  be  considered  true.  That 
being  the  case,  the  question  whether  the  facts  testified  to  by  him  proved  a 
stated  account  was  one  of  law  for  the  court,  which  should  have  directed  the 
jury  to  find  for  the  plaintiff  in  the  amount  claimed.  This  was  the  only  ver- 
dict that  conld  properly  have  been  rendered  in  the  case.  Terry  v.  Sickles,  13 
Cal.  427.  The  facts  having  been  admitted,  everything  in  the  case  was  for  the 
court,  and  nothing  for  the  jury.  Smith  testified  that  he  had  charge  of  all 
of  the  aocoants  of  the  company  plaintiff,  including  the  account  of  moneys  re- 
ceived and  paid  out  by  agents;  that  he  presented  to  Andei-son  the  account 
sued  on;  met  him  three  or  four  times  in  regard  to  it,  saw  it  in  his  hands  and 
that  he  made  no  objection  to  its  correctness;  that  he  had  demanded  payment 
of  defendant  severai  times,  but  that  the  account  was  not  paid.  This  was 
ample  proof  that  the  account  was  stated,  and  the  jury  should  have  so  found. 
The  instructions  of  the  court  plainly  enough  indicated  that  the  legal 
*46  construction  of  the  letter  in  evidence  was  an  ^admission  of  the  debt: 
and  so  it  was, — ^not  the  admission  of  a  nominal  debt,  but  a  debt  of  great 
magnitude.  The  court  instructed  the  j  ury  that  the  burden  of  proof  was  upon 
the  plaintiff,  to  show  that  the  defendant  had  recognized  the  account  in  evi- 
dence to  be  correct.  If  that  position  be  the  law,  which  is  not  admitted  to  the 
extent  of  the  charge  to  the  jury,  the  question  is,  what  volume  of  proof  is  nec- 
essary to  establish  the  affirmative  upon  that  question?  The  law  seems  to  be 
settled  that  if  an  account  is  furnished  to  a  party  claimed  to  be  a  debtor,  if  lie 
makes  no  objection  to  it  within  a  reasonable  time,  it  i^to  be  presumed  that  he 
owes  the  debt  as  stated.  Yet  he  may  show,  it  seems,  excuse  for  not  return- 
ing the  account,  or  that  he  did  not  owe  the  debt.  Lockwood  v.  Thome,  18  K. 
Y.  285.  In  other  words,  the  fact  that  an  account  has  been  submitted,  and  has 
not  been  objected  to,  does  not  work  an  absolute  estoppel  from  showing  its  injus- 
tice. In  this  case  there  was  no  attempt  on  the  part  of  defendant,  although  pres- 
ent, to  proTe  tliat  the  account  which  had  been  forwarded  to  him  was  in  any  re- 
spect erroneous.  There  was  no  evidence,  or  suggestion  even,  that  he  did  not 
owe  the  amount.  The  plaintiff  offered  to  show  that  he  was  notified  on  two  or 
three  occasions  of  the  receipt  of  some  small  balances  that  would  slightly  vary 
the  account.  That  was  objected  to  by  the  defendant,  and  the  evidence  was 
ruled  out. 

Plaintiff  did  proye  by  its  auditor,  whose  business  it  was  to  settle  this  ac- 
count, that  after  he  sent  the  account  to  Anderson,  he  saw  it  in  his  hands, 
and  they  talked  about  tlie  account  and  of  settling  it  in  some  way,  and  defend- 
ant  made  no  objection  to  it.  The  plaintiff  also  offered  to  prove  that,  as  to 
one  means  of  settling  it,  he  offered  to  make  a  mortgage  of  his  property,  which 
evidence  was  objected  to  and  rejected  by  the  court.  It  is  not  to  be  supposed 
that  the  court  would  have  so  ruled  if  it  had  been  an  open  question  in  the  mind 
of  the  court  whether  it  had  not  been  already  abundantly  proved  that  defend- 
ant had  assented  to  the  statement  of  his  account.  If  the  proof  was  thus  un- 
contradicted, then  the  verdict  was  wrong.  If  it  had  not  already  been 
m  conclusively  proved,  the  *court  erred  in  rejecting  the  testimony.  The 
evidence  being  so  conclusive  upon  that  subject,  in  connection  with 
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the  rejection  of  the  tefitimon  j  offered,  it  is  submitted  that  the  court  ought  not 
to  have  instructed  the  jury  in  respect  to  the  burden  of  proof  upon  that  sub- 
ject. 

It  all  comes  to  this :  Was  the  jury  justified  in  finding  that  the  witness  Smith 
did  not  testify  to  the  truth?  He  was  a  witness  whose  character  was  not  as- 
sailed, and  of  undoubted  capacity  to  testify  what  the  facts  were  in  tWs  case. 
The  jury  had  no  right  to  repudiate  his  testimony.  If  he  testified  truly  as  to 
seeing  the  paper  in  defendant's  hands;  as  to  meeting  him  on  several  occasions ; 
as  to  the  payment  of  the  money;  as  to  defendant  making  no  objections  to 
it,  -the  case,  within  the  rule  of  law  laid  down  by  the  court,  was  fully  estab- 
lished. In  couits  of  justice,  corporations  have  equal  rights  with  individuais. 
Juries  have  no  right,  from  caprice,  passion,  or  prejudice,  to  disregard  the  tes- 
timony of  the  witnesses  of  unpopular  parties.  It  has  often  been  decided  in 
Buch  cases  that  their  verdicts  cannot  be  sustained.  Seibert  v.  Erie  Ry.  Co., 
49  Barb.  683;  Robertson  v.  Dodge,  28  lil.  161;  McAfee  v.  Robertson,  41  Tex. 
355. 

G.  C  ClemenBy  for  defendant  in  error. 

In  all  the  evidence,  where  is  anything  tending  to  prove  a  stated  account? 
Not  in  Anderson's  letter;  for,  though  he  says  he  proposes  paying  every  dollar 
of  Belford's  defalcation,  he  does  not  say  to  whom,  nor  does  it  appear  that 
plaintiff  had  any  interest  in  whether  that  defalcation  was  paid  or  not;  and 
the  proposal  to  pay  was  not  absolute,  but  coupled  with  a  condition,  "but  I 
must  have  time."  No  further  agreement  appears;  we  are  not  informed  that 
the  conditional  offer  was  accepted .  This  was  not  evidence  of  a  stated  account, 
for  the  admission  must  be  absolute  and  unqualified.  Where,  then,  was  the 
evidence  of  a  stated  account  ?  Not  in  the  statement  handed  to  defendant ;  for, 
without  the  aid  of  extrinsic  testimony,  which  was  not  given,  that  statement ' 
conveys  no  meaning.  There  are  sundry  "additions,"  and  there  are 
*48  certain  ^"deductions  "  of  a  cabalistic  character,  which,  no  doubt,  meant 
something  to  the  expert  gentleman  who  made  out  this  document,  but 
which  are  as  unintelligible  as  cuneiform  inscriptions  to  the  uninitiated.  This 
statement  results  in  a  deduction  no  clearer  than  the  premises  whence  it  is 
di-awn,— "Short  in  cash,  $7,617.16."  What  was  meant  by  "short  in  cash?" 
The  jury  were  not  told ;  and  is  it  to  be  presumed  that  they  knew?  Did  these 
words  convey  to  Anderson  the  meaning  that  he  owed  the  plaintiff  that  amount? 
In  what  sense  did  the  parties  understand  those  words?  No  explanation  was 
given.  Unless  we  can  say  that  those  words  meant  that  defendant  was  indebted 
to  that  amount,  no  implication  can  arise  from  his  silence.  Unusual  expres- 
sions, the  nomenclature  of  trade,  commerce,  and  art,  must  be  explained  to 
courts  and  juries  by  competent  evidence;  and,  when  not  thus  explained,  they 
are  meaningless,  and  there  is  a  failure  of  proof.  Without  any  evidence  ex^ 
plaining  the  meaning  of  "short  in  cash,"  could  the  court  or  jury  say  what 
those  words  meant?  Yet  their  meaning  must  be  ascertained  before  any  in- 
ference can  be  drawn  from  defendant's  silence.  The  questions  propounded  to 
the  jury  and  answered  were  fair  tests  of  the  obscure  character  of  this  evi- 
dence. 

Does  the  silence  of  a  party  upon  receiving  a  statement  setting  forth  an  al- 
leged indebtedness  constitute  a  stated  account?  Must  there  not  be  something 
more?  The  fallacy  of  plaintiff ^s  attorneys  is  in  looking  upon  an  account 
stated  as  in  the  nature  of  a  promissory  note  or  a  due-bill;  while,  as  a  matter  of 
law,  a  stated  account  is  nothing  more  than  an  amount  fixed, — a  balance  struck. 
The  plaintiff  having  flrst  proved  transactions  between  the  parties  and  an  in- 
debtedness, then  offers  the  account  stated  to  prove  the  agreed  amount  of  that 
indebtedness.  The  only  legal  efficacy  of  an  account  stated  is  that  it  finds  the 
amount  of  an  asserted  indebtedness;  but  there  must  be  proof  of  an  indebted- 
ness, aliunde.    Before  a  party  can  be  bound  by  his  silence,  it  must  be  shown 
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that  he  was  silent  tinder  circumstances  which  required  him  to  speak. 
*49       *There  must  be  proof  of  an  actual  debt  in  an  action  upon  an  account 

stated.    Whitehead  v.  Howard,  2  Brod.  &  B.  877;  Tucker  v.  Barrow, 
7  Barn.  AC.  624. 

But,  when  the  balance  of  cash  ** short"  was  at  length  ceitainly  ascertained, 
what  were  the  consequences?  Upon  whom  rested  the  blame?  Who  was  re- 
sponsible for  the  deficiency  ?  There  is  no  intimation  that  Anderson  had  used  or 
misapplied  the  money.  What  caused  the  deficiency?  Who  took  the  money? 
The  only  light  we  can  obtain  is  from  defendant's  letter,  which  speaks  of  "Bel- 
ford's  "  defecation  in  the  sum  of  87, 582 .11 .  The  shortage  in  cash  was  caused, 
then,  as  nearly  as  we  can  learn ,  by  the  defalcation  of  Belford.  Did  the  def  alca* 
tion  of  Belford  create  a  debt  against  Anderson  ?  If  it  did,  then  there  would  be  a 
basis  for  a  stated  account  if  the  other  facts  were  proved;  if  not,  then  there 
could  be  no  stated  account,  for  there  was  no  indebtedness. 

Having  shown  this  shortage  to  have  arisen  from  Belford's  acts,  we  must 
inquire  whether  Anderson  was  responsible  for  what  Belford  did.  Was  he 
Anderson's  agent,  or  the  company's?  From  defendant's  letter,  it  appears 
that  Belford  was  in  the  pay  of  the  company;  for  he  sends  an  order  for  his 
pay,  which  order  defendant  sends  to  the  company,  to  be  credited  to  his  ac- 
count at  the  agency.  Belford  then  being  employed  by  the  company,  and  not 
by  the  defendant,  Anderson  was  not  indebted  for  his  defalcation.  But  the 
jury  have  said  that  there  was  no  evidence  upon  the  subject  of  either  Ander- 
son's or  Belford's  agency.  But  this  statement  was  not  a  statement  of  the  ac^ 
count  between  the  parties.  Anderson,  no  longer  agent,  had  no  access  to  the 
books;  and  Smith  says  these  statements  were  sent  him  "as  matter  of  infor- 
mation," not  as  claims  of  indebtedness.  But  this  statement  does  not  purport 
to  be  a  statement  of  \ the  account;  on  the  contrary,  it  is  but  a  summary  of 
"additions"  to  and  "deductions"  from  an  account.  It  was  but  a  purported 
correction  or  assertion  of  errors  in  an  account  previously  stated,  and  not  the 

account  itself,  in  which  those  errors  were  asserted  to  exist.  It  was  a 
*50       mere  supplementary  '"statement  containing  additional  items  of  debit 

and  credit,  and  a  summary  statement  showing  how  the  balance  would 
stand  with  those  additional  debits  and  credits  figured  in.  The  account  to 
which  this  supplement  related  was  not  produced  for  the  enlightenment  of 
the  jury. 

The  party's  silence  is  not  conclusive.  That  depends  upon  circumstances; 
and  the  inference  from  that  silence,  in  the  light  of  circumstances,  is  to  be 
drawn  by  the  jury.  In  drawing  that  inference,  it  was  proper  for  them  to 
consider  that  Anderson  had  been  removed  from  his  agency,  and  that  all  the 
books  and  vouchers  were  in  the  hands  of  the  company. 

HoBTON,  G.  J.  The  main  question  in  this  case  is  whether  an  ac- 
count stated  between  the  parties,  as  alleged  in  the  petition,  was  con- 
clusively established  by  the  testimony.  After  the  plaintiff  rested,  the 
defendant  announced  he  would  oSer  no  evidence.  Thereupon  the 
plaintiff  requested  the  court  to  instruct  the  jury  to  find  for  the  plain- 
tiff the  amount  prayed  for  in  the  petition.  The  court  refused  to  give 
the  instruction,  and  counsel  urge  that  such  refusal  was  material  error; 
and  they  also  allege  that  the  verdict  was  contrary  to  the  evidence. 
Upon  the  trial,  the  plaintiff  read  in  evidence  a  letter  of  the  defend- 
ant, of  date  of  February  12^  1874,  to  its  auditor,  one  S«  T.  Smith, 
stating  that  the  total  amount  of  Belford's  defalcations,  as  figured  by 
Mr.  Fleming  and  himself,  was  $7,582.11;  that  in  his  January  report, 
sent  by  Mr.  F.,  he  reported  as  short,  $5,042.07;  that  the  balanoe. 
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$2,540.04,  wonld  have  to  be  reported  in  his  February  acconnt;  that 
it  was  pretty  rough  on  him,  but  he  proposed  paying  every  dollar,  but 
that  he  must  have  time.  The  letter  further  contained  a  statement 
of  his  own  pecuniary  condition,  and  the  efforts  on  his  part  to  obtain 
something  out  of  the  property  of  Belford.  Smith  was  then  produced 
as  a  witness,  and  testified : 

"I  was  auditor  of  the  Kansas  Pacific  Eailway  Company  in  1873, 1874, 
*51        and  1875,  and  have  been  till  now,  and  as  *such  have  had  during  that 

time  charge  of  all  the  accounts  of  the  company  at  stations,  or  wherever 
they  may  be.  A  part  of  my  duties  is  to  keep  account  of  all  moneys  received 
and  paid  out  by  agents  and  officers.  T.  J.  Anderson  was  agent  of  the  com- 
pany at  Topeka,  in  1874,  till  some  time  in  March.  [A  paper  is  here  shown 
witness.]  This  is  a  copy  of  statement  of  freight  account  at  that  station  on 
the  last  day  of  February,  1874.  I  met  Mr.  Anderson  in  regard  to  that  account 
three  or  four  times  at  least.  A  copy  of  it,  except  as  to  heading,  was  furnished 
him.  I  saw  it  in  his  possession  afterwards.  It  was  a  copy,  all  but  the  head- 
ing; the  figures  were  the  same,  and  the  balance  was  the  same.  He  made  no 
objection  to  it.  It  was  the  same  thing  as  the  account  attached  to  the  petition, 
stated  in  a  different  way,  but  the  passenger  account  was  omitted.  ,  Both  bal- 
ances are  the  same.  I  had  interviews  with  Anderson  from  the  fourteenth  of 
February  to  the  middle  of  March.  This  was  the  adjusted  balance  as  ascer* 
tained  at  that  time.    It  has  never  been  paid. " 

Plaintiff  then  read  the  account  in  evidence,  which  purported  to  be 
the  monthly  freight  account  of  the  defendant  for  February, .1874,  in- 
clusive of  February  27th.     A  summary  of  it  is  as  follows : 

Balance  as  reported,  -  -  .  .  .       $9,127*15 

Amount  added,  -  -  -  -  -  ...       425  OQ 


Total. S9,552  15 

Amount  deducted,      -  •  -  •  -  -  •45  20 


Balance,  as  corrected        •  •  •  .  •       $9,506  95 

Less  amount  of  unpaid  bills,  .....    1,889  79 


Short  in  cash,         ......       $7,617  16 

On  cross-examination  he  testified : 

''This  account  was  made  up  from  my  records  by  my  letter  derk.  Clerks 
made  up  the  books.  I  know  nothing  except  from  the  books.  Sent  statement 
to  Anderson  twenty-first  of  March,  1874.  I  saw  it  with  him  afterwards,  or 
rather  the  paper  that  this  was  copied  from.  Think  I  sent  several  after  and 
before  this;  not  all  like  this  one;  subsequent  ones  were  different.  Anderson 
not  agent  twenty-first  of  March;  went  out  of  office  fourteenth  of  February. 
He  had  no  control  after  that  lime.  I  don't  know  what  he  had  to  do  with 
making  these  accounts.  They  were  given  to  him  as  matter  of  information. 
Don't  know  that  letters  were  sent  with  subsequent  accounts." 

*52  Here  the  testimony  closed.  Upon  this  testimony,  we  do  *not 
perceive  any  error  in  the  action  of  the  court  in  refusing  to  in* 
struct  the  jury  to  return  a  verdict  peremptorily  for  plaintiff,  and  in 
directing  them  to  decide  from  the  evidence  whether,  previous  to  the 
commencement  of  the  action,  the  defendant  was  indebted  to  the 
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plaintiff  on  an  account  stated  between  the  plaintiff  and  the  defend- 
ant, or  between  the  defendant  and  an  agent  of  the  plaintiff,  nor  for 
informing  them  that  they  were  the  exclusive  judges  of  the  evi- 
dence, of  its  weight,  and  of  the  credibility  of  the  witness.  There 
was  nothing  in  the  letter  of  the  defendant  establishing  a  stated  ac- 
eount.  It  was  dated  before  the'  defendant  ceased  to  be  agent  for 
the  plaintiff,  and  did  not  agree  in  amount  with  the  alleged  stated 
account.  The  proposal  to  pay  was  coupled  with  the  condition :  *'But 
I  must  have  time."  Again,  while  the  defendant  therein  proposed 
to  pay  Belford's  defalcation,  sqch  proposition  is  a  mere  volunteer 
offer,  as  it  nowhere  appears  in  the  letter  or  by  any  other  evidence 
that  Anderson  was  legally  bound  for  Belford's  conduct.  The  intima- 
tion in  the  letter  that  Belford  was  an  employe  of  the  plaintiff  carries 
with  it  the  presumption  that  Anderson  was  not  liable  for  the  defalca- 
tion, and  that  his  promise  to  pay  the  same  was  nudum  pachim.  This 
view  leaves  the  claim  of  the  plaintiff  to  rest  solely  on  the  testimony 
of  Smith.  On  this  point  counsel  argue  that  the  jury  were  not  justi- 
fied in  finding  that  he  did  not  testify  to  the  truth.  They  say  "he 
was  a  witness  whose  character  was  not  assailed,  and  of  undoubted 
capacity  to  testify  what  the  facts  were,  and  that  his  testimony  ought 
not  to  have  been  repudiated."  Conceding,  for  the  argument,  that  a 
stated  account  between  the  parties  was  proved,  within  the  rule  of  law 
laid  down  by  the  court,  if  the  evidence  of  Smith  was  believed  by  the 
jury,  the  question  at  once  arises,  were  the  jury  bound  to  accept  the 
statements  of  this  witness  as  absolute  verity? 

In  Callison  v.  Smithy  20  £an.  *36,  Mr.  Justice  Brewbb,  speaking 
for  this  court,  said : 

"We  cannot  agree  with  the  learned  counsel  that,  because  a  witness  testifies 
to  a  matter,  it  must  be  believed,  unless  there  be  testimony  directly  im- 

*53  peach*ing  the  witness  or  contradicting  the  testimony.  The  very  mat- 
ter stated  by  the  witness  may  be  too  improbable  to  be  believed  by  any 

intelligent  person,  and  its  mere  statement  is  its  own  refutation,  without  a 

word  of  impeaching  or  contradictory  testimony." 

In  the  late  case  of  Molitor  v.  Robinson,  40  Mich.  201,  202,  Judge 
CooLET  said  that  the  plaintiff  ''testified  to  purchasing  the  property 
in  controversy  in  good  faith,  and  paying  the  purchase  price  in  money. 
There  being  no  distinct  evidence  to  the  contrary,  plaintiff  claimed 
that  there  was  nothing  on  this  branch  of  the  case  to  leave  to  the  jury ; 
in  other  words,  that  good  faith  was  conclusively  made  out  by  this  evi- 
dence, thus  left  to  stand  uncontradicted.  The  circuit  judge,  however, 
held  that  the  question  must  be  submitted  to  the  jury,  and  in  this  he 
was  correct.  The  jury  were  under  no  obligation  to  believe  the  plain- 
tiff's statement;  and,  unless  it  convinced  their  reason,  they  were  en- 
tirely at  liberty  to  reject  it  altogether.  They  must  take  the  evidence 
with  all  its  snrroundings ;  and  often  other  things  which  go  to  char- 
acterize a  transaction  are  more  convincing  than  positive  evidence  of 
V.23K— 3 
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any  single  witness,  especially  if  an  interested  witness."  This  case  is 
not  perhaps  as  strong  an  illustration  of  the  right  of  a  jury  to  disre- 
gard the  testimony  of  witnesses  as  Gallison  v.  Smith  and  Molitor  v. 
Bobinson,  supra,  and  yet  the  principle  announced  in  these  cases  is,  to 
some  degree,  applicable  here.  As  a  general  rule,  it  belongs  to  a 
jury,  in  considering  the  weight  of  evidence,  to  pass  upon  the  credit 
due  to  a  witness.*  In  what  cases,  if  any,  the  uncontradicted  and  un- 
impeached  oral  testimony  of  a  witness  cannot  be  discredited  by  a 
jury  is  a  matter  of  great  difficulty  to  determine.  Nor  need  we  deter- 
mine the  question  in  this  case.  There  was  certainly  enough  evidence 
presented  to  raise  a  serious  doubt  as  to  the  action  of  the  defendant 
in  the  premises.  Unless  the  evidence  showed  clearly  that  he  under- 
stood that  the  account  presented  was  a  final  adjustment  of  the  re- 
spective demands  between  him  and  the  plaintiff,  a  jury  would  hardly 

be  compelled,  under  the  most  rigorous  rule  of  implicitly  ac- 
*54      cepting  testimony,  to  find  *an  adjustment  between  the  parties. 

"There  is  no  arbitrary  rule  of  law  which  renders  an  omission 
to  object  in  a  given  time  equivalent  to  an  actual  agreement  or  con- 
sent to  the  correctness  of  the  account  rendered;  but  it  is  merely  com- 
petent evidence,  subject  to  be  rebutted  by  circumstances  from  which 
counter  inferences  may  be  drawn."  Lockwood  v.  Thome,  18  N.  Y. 
285. 

No  attempt  was  made  on  the  trial  to  show  any  indebtedness  exist- 
ing between  plaintiff  and  defendant  prior  to  the  alleged  account  be- 
ing stated,  outside  of  the  letter  of  the  defendant.  The  account  fur- 
nished to  defendant  contained  charges  against  him  for  all  the  month 
of  February,  1874,  yet  Smith  testified,  "he  went  out  of  office  on 
February  14th."  Again,  the  testimony  was  to  the  effect  that  the  ac- 
count sued  on  was  sent  to  Anderson  March  2l8t,  and  that  several 
other  statements  or  accounts  were  sent  him  after  and  before  this, 
and  that  the  subsequent  ones  were  different;  further,  that  these  state- 
ments or  accounts  were  given  him  as  matters  of  information.  Un- 
der these  circumstances,  why  the  officers  of  the  plaintiff  selected  the 
statement  furnished  on  March  21st  as  the  adjusted  balance,  it  is  quite 
difficult  to  tell.  The  natural  inference  would  be  that  the  latter  state- 
ments would  be  the  adjusted  balance,  rather  than  the  earlier  ones. 
No  promise  to  pay  was  testified  to  by  Smith,  and  to  hold  the  testi- 
mony concerning  the  omission  of  defendant  to  object  to  one  of  many 
statements  furnished  him  for  information  as  a  conclusive  admission 
of  the  correctness  of  his  account  which  the  jury  were  bound  to  ac- 
cept, is  carrying  out  the  doctrine  of  inferences  from  silence  further 
than  we  are  willing  to  approve.  Counter  inferences  to  the  testimony 
of  omission  to  object  appeared  in  the  testimony  of  the  witness,  and 
these  were  proper  considerations  for  the  jury.  We  think  the  district 
judge  was  correct  in  submitting  the  case  to  the  jury,  and  as  their  ver- 
dict has  received  the  sanction  of  the  trial  court,  we  do  not  feel  justi- 
fied in  setting  the  judgment  aside. 
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We  have  considered  all  the  other  qaestioiiB  presented  in  the  argu- 
ment of  counsel,  but  do  not  think  it  necessary  to  comment  fur- 
*55      ther  than  to  remark  that  we  perceive  no  mate^rial  error  in  the 
rulings  and  instructions  of  the  court,  and  therefore  the  judg- 
ment of  the  district  court  will  be  affirmed. 
(All  the  justices  concurring.) 


y.  Sponsnbaroer  and  others  v.  B.  W.  Lbmbbt. 

July  Term,  1879. 

1.  Bond:  Bedelivery:  Estoppel.    Where  a  constable,  holding  an  execu- 

tion, issued  in  the  case  of  L.  v.  F.,  levies  on  certain  personal  property 
as  the  property  of  F.,  and  F.  and  B.  afterwards  g^ve  to  the  constable  a 
redelivery  bond,  admitting  in  such  bond  that  the  property  belongs  to  F., 
and  by  reason  of  such  bond  the  constable  allows  F.  to  retake  possession 
of  the  propei*ty,  held,  that  the  constable  receives  said  bond  merely  as  a 
"security  for  his  own  indemnity,"  and  that  F.  and  B.  are  afterwards  es- 
topped from  denying  that  the  property  belongs  to  F.* 

2,  Justice's  Court:  Bight  of  Property:  Local  Aotlon.    A  suit  for  the 

trial  of  the  right  of  property  under  chapter  164  of  the  Laws  of  1872,  p.  333, 
may  be  brought  in  the  township  where  the  property  is  found  and  is  situated. 

8.  Bight  of  Property:  Judgment,  Not  Concltisive.  The  judgment  in 
such  a  suit  is  generally  not  conclusive;  and  in  this  case,  where  the  con- 
stable who  seized  the  property  had  no  notice  of  the  judgment  until  after 
he  returned  the  execution,  and  no  order  was  ever  served  upon  him,  direct- 
ing him  to  restore  the  property  to  the  claimant,  as  provided  by  section 
2  of  said  chapter  164  of  the  Laws  of  1872,  the  Judgment  is  not  conclusive, 
either  in  his  favor  or  against  him.' 

'  See,  also.  Wolf  v.  Hahu,  28  Kan.  588.  Where  a  surety  of  a  defendant  executes 
an  undertaking  to  the  plaintiff,  under  section  182  of  the  Code,  conditioned  that 
the  defendant  will  deliver  the  property  replevied  to  the  plaintiff,  if  such  delivery 
be  adjudged,  and  pay  all  costs  and  damages  that  may  be  awarded  against  the  de- 
fendant, and  thereon  the  property  is  returned  to  the  (defendant,  such  surety  is  not 
estopped  from  claiming  an  interest  in  the  property  by  virtue  of  a  chattel  mort- 
gage executed  to  him  by  the  defendant.  Rathbone  v.  Boyd,  80  Kan.  485,  2  Pac. 
Rep.  684. 

Where  personal  property  in  the  possession  of  a  third  person  is  attached  as  the 
property  of  the  defendant,  and  such  third  person  procures  a  return  of  the  prop- 
erty to  nim  by  giving  to  the  officer  a  forthcoming  bond  for  the  redelivery  of  the 
property  or  its  appraised  value  to  the  officer,  sncn  third  person  is  afterwards,  as 
between  himself  and  the  officer  or  the  plaintiff  in  the  action,  estopped  from  as- 
serting paramount  title  in  himself,  or  that  the  property  did  not  belong  to  the  de- 
fendant; and  this  although  the  third  person  may  nave  informed  the  officer  and 
the  plaintiff,  at  the  time  of  the  levy,  that  he,  the  third  person,  claimed  the  prop- 
erty under  a  chattel  mortgage;  although  he  agreed  in  the  bond  to  return  the  prop- 
erty only  upon  the  order  of  the  court;  although  he  did  not  by  any  express  terms 
in  the  bono,  but  only  impliedly,  admit  that  the  property  belonged  to  the  defend- 
ant; and  although  there  may  not  have  been  any  other  property  upon  which  the 
attachment  could  have  been  levied     Case  v.  Steele,  84  Kan.  90,  8  Pac.  Rep.  242. 
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4.  Officer :  Betum  of  Process,  Ck>nola8ive.  A  return  of  an  officer  on  final 
process  is  generally  conclusive  as  against  the  officer,  and  is  conclusive 
in  this  case. 

4.  Set- Off:  Action  on  Official  Bond.  In  an  action  by  L.  against  a  constable 
and  his  sureties  on  the  official  bond  of  the  constable*  where  the  breach  al- 
leged was  the  failure  of  the  constable  to  properly  serve  an  execution  in 
th^case  of  L.  v.  F.,  Tield,  that  a  cause  of  action  set  forth  in  the  defend- 
ant's answer,  that  L.  owed  the  constable  $20  for  constable  fees  which 
accrued  in  the  original  cause  of  L.  v.  F.,  is  a  proper  subject  of  set-off.* 

Error  from  Neosho  district  court. 

Action  brought  by  Lemert  against  Sponenbarger  as  principal,  and 
five  other  defendants  as  sureties,  on  the  official  bond  of  Spon- 
*56       enbarger,  as  constable  of  Mission  township,  in  *Neosho  county. 
Trial  at  the  April  term,  1878,  of  the  district  court,  and  judg- 
ment for  plaintiff. 

L.  Stillwell,  for  plaintiffs  in  error. 
Hutchings  dt  Denison,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  B.  W.  Lemert  against 
y.  Sponenbarger  as  principal,  and  the  other  defendants  as  sureties, 
on  the  official  bond  of  Sponenbarger,  as  constable  of  Mission  town- 
ship, Neosho  county,  Kansas.  Judgment  was  rendered  in  favor  of 
the  plaintiff  for  $83.36  and  costs,  and  the  defendants,  as  plaintiffs 
in  error,  now  bring  the  case  to  this  court.  As  Sponenbarger  was  the 
principal  defendant  in  this  action,  whenever  we  shall  use  the  word 
"defendant*'  in  this  opinion  we  shall  mean  Sponenbarger.  The  facts 
of  the  case,  so  far  as  it  is  necessary  to  state  them,  are  substantially 
as  follows : 

On  October  14,  1876,  B.  W.  Lemert  obtained  a  judgment  for 
$117.70,  and  costs,  against  George  French,  before  W.  H.  Morbis,  a 
justice  of  the  peace  in  and  for  said  Mission  township.  On  October 
27,  1876,  said  justice  issued  an  execution  on  said  judgment,  and 
placed  it  in  the  hands  of  said  V.  Sponenbarger,  constable  as  afore- 
said, for  collection.  Sponenbarger  levied  said  execution  on  certaia 
personal  property  as  the  property  of  said  French,  which  property  he 
found  in  Shiloh  township,  in  said  county.  After  advertising  said 
property  for  sale,  Sponenbarger  then  left  it  in  the  possession  of 
French,  taking  from  him  a  redelivery  bond,  executed  jointly  by  French 
and  one  Samuel  Biard,  which  redelivery  bond  reads  as  follows: 

"Know  all  men  by  these  presents,  that  we,  George  French  and  Samuel 
Biard,  are  held  and  firmly  bound  unto  V.  Sponenbarger  in  the  sum  of  three 

hundred  dollars,  for  the  payment  of  which  we  jointly  and  severally 
♦57        bind  ourselves.     *Sealed  with  our  seals,  and  dated  this  thirteenth 

day  of  November,  A.  D.  1877.  Whereas  the  said  V.  Sponenbarger, 
constable  of  Mission  township,  Neosho  county,  by  virtue  of  a  writ  of  execu- 

of  a  party's  property  subject  to  taxation,  Lyon  Co.  v.  Sergeant,  24  Kan.  *572;  nor 
is  the  award  of  commissioners  in  proceedings  under  town-site  law.    Rathbone  v 
Sterling.  25  Kan.  *444. 
^See  Gardner  v.  Risher  35  Kan.  98, 10  Pac.  Rep.  584 
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tioD,  daly  issaed  by  W.  H.  Morrib,  a  justice  of  the  peace  of  »aid  county,  at 
tiiesuit  of  B.  W.  Lemert  v.  George  French,  on  the  fourteenth  day  of  October, 
A.  D.  1876,  to  collect  out  of  the  personal  property  of  said  George  French  the 
sum  of  $133.55,  hath  levied  upon  the  following  described  personal  property  of 
the  said  George  French:  One  sorrel  horse,  white  face,  about  fourteen  hands 
high;  one  sorrel  mare,  about  fifteen  hands  high;  seven  dry  cows,  white  and 
red;  and  one  bay  colt;  and  which  said  property  the  said  Y.  Sponenbarger  left 
in  the  possession  of  said  George  French,  at  the  request  of  the  said  obligors, 
at  the  time  of  the  execution  of  this  writing  obligatory.  Kow,  if  the  said  George 
French  shall  redeliver  said  property  to  the  said  V.  Sponenbarger,  or  other  con- 
stable, holding  an  execution  or  order  for  the  sale  of  the  same,  in  said  suit,  at 
the  time  and  place  appointed  by  said  Y.  Sponenbarger,  or  said  other  officer, 
according  to  law,  then  this  obligation  to  be  void ;  otherwise,  to  remain  in  full 
force.  George  French.    [Seal.] 

"Samuel  Biard."    [Seal.] 

Sponenbarger  never  sold  said  property,  nor  did  he  ever  do  anything 
further  with  it.  But  after  the  time  set  for  the  sale  thereof  had  ex- 
pired, he  returned  the  execution,  with  the  following  return  indorsed 
thereon,  to- wit : 

"I  received  this  writ  on  the  twenty-seventh  day  of  October,  1876,  and  on 
the  thirteenth  day  of  November,  A.  D.  1876,  I  did,  as  commanded  therein, 
levy  upon  and  take  into  my  possession  the  follbwing-described  personal  prop- 
erty of  the  within-named  defendant,  George  French,  to-wit:  One  sorrel  horse, 
white  face,  about  14  hands  high;  one  sorrel  mare,  about  15  hands  high;  one 
bar  colt;  and  seven  (7)  head  of  dry  cows,  white  and  red;  and  thereupon  posted 
four  notices,  stating  the  time  and  place  where  1  would  offer  said  property  for 
sale.  Said  notices  were  posted  in  four  of  the  most  public  places  in  Shiloh 
township,  Neosho  county,  Kansas,  that  being  the  township  in  which  said 
property  was  found;  and  the  premises  of  the  defendant  were  stated  in  said 
notice  to  be  the  place,  and  the  twenty-third  day  of  November,  1876,  at  the 
hour  of  2 o'clock  p.  m.  of  said  day,  the  time,  when  said  property  would  be  sold; 
and  therefore,  at  the  request  of  said  defendant  George  French  and  one 
*58  Samuel  Biard,  and  on  presentation  to  me  of  a  bond  *duly  executed  in 
the  sum  of  $300  by  said  George  French  and  said  Samuel  Biard,  con- 
ditioned for  the  redelivery  of  said  property  so  levied  upon  to  me  at  the  time 
and  place  stated  in  the  notice  for  the  sale  thereof,  1  permitted  said  George 
French  to  retain  the  possession  of  said  property  so  levied  upon  until  the  hour 
of  2  0* clock  p.  M.,  of  the  twenty-third  day  of  November,  1876.  And  on  the 
twenty-third  day  of  November,  1876,  at  the  hour  of  2  o'clock  p.  m.,  I  went  to 
the  premises  of  the  said  George  French,  defendant,  and  demanded  the  rede- 
livery of  said  property  so  as  aforesaid  levied  on,  and  the  said  George  French 
and  the  said  Samuel  Biard  utterly  failed  and  neglected  and  refusS  to  rede- 
liver to  me  the  said  property,  or  any  part  thereof,  and  after  diligent  search 
made  by  me  said  property  could  not  be  found,  and  I  herewith  return  said  ex- 
ecution without  sale  of  said  property.  Witness  my  hand,  this  twenty-fifth 
day  of  November,  1876. 

"Constable fees:  Serving  writ,  25c.;  46  miles  executing  writ,  |N:.60;  tak- 
ing bond,  25c. ;  46  miles  to  sell  property  taken  on  this  writ,  $4.00;  total,  $9.10. 

"V.  Sponenbarger,  Constable." 

This  action,  as  we  have  already  stated,  was  brought  on  the  official 
bond  of  Sponenbarger,  constable,  and  his  sureties,  and  the  breach  al- 
leged was  the  failure  to  sell  said  property.  The  petition  was  sufficient ; 
and,  among  other  thing,  it  contained  copies  of  said  execution  and  said 
constable's  return.  Tbe  defendants  set  up  various  defenses,  which 
were  in  substance,  though  not  in  words,  as  follows : 
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First.  The  property  levied  upon  by  Sponenbarger,  (except  one 
cow  and  one  horse,  which  now  have  nothing  to  do  with  the  case,  and 
which  we  shall  not  hereafter  refer  to,)  belonged  to  said  Biard,  and 
not  to  French.  And  in  a  suit  brought  by  Biard  for  the  trial  of  the 
right  of  property,  (under  chapter  164  of  the  Laws  of  1872,  p.  333,) 
of  which  suit  Lemert  had  due  notice,  and  which  suit  was  instituted 
and  tried  after  said  levy,  and  after  the  execution  of  said  redelivery 
bond,  but  before  the  time  fixed  for  said  sale,  it  was  judicially  determined 
and  adjudicated  that  the  property  belonged  to  Biard,  and  not  to 
French.  Biard  made  claim  to  the  property  both  before  and  after  said 
levy;  and  because  of  said  claim,  Sponenbarger,  before  the 
*59  time  set  for  said  intended  sale,  demanded  of  Lemert  *an  in- 
demnity bond,  which  bond  Lemert  agreed  to  give,  but  utterly 
failed  and  refused  to  do  so.  Sponenbarger  was  not  present  when  the 
said  trial  of  the  right  of  property  was  had,  and  did  not  know  how  it 
resulted;  but  Lemert,  who  was  present  at  the  trial  and  knew  liow  it  re- 
sulted, told  Sponenbarger  that  it  resulted  in  his  (Lemert's)  favor, 
and  Sponenbarger  so  believed  when  he  made  his  said  return. 

Second,  Lemert,  after  the  time  set  for  said  sale,  and  after  the  re- 
turn of  said  execution,  sued  French  and  Biard,  in  the  name  of  Spon- 
enbarger, on  said  redelivery  bond,  and  thereby  waived  bis  right  to  a 
suit  against  Sponenbarger  and  his  sureties  for  said  failure  to  sell  the 
property,  which  suit  (against  French  and  Biard)  Lemert,  as  the  at- 
torney therein,  mismanaged  and  finally  dismissed,  leaving  Sponen- 
barger liable  for  $20  costs. 

Third.  Lemert  owed  Sponenbarger  $20  for  constable  fees,  which 
accrued  in  the  original  suit  of  Lemert  v.  French. 

The  plaintiff's  reply  to  the  foregoing  defenses,  as  shown  by  his  pe- 
tition, reply,  evidence,  and  the  points  that  he  has  made  in  the  court 
below,  and  in  this  court,  is  as  follows : 

First,  To  the  first  defense  or  defenses.  Biard,  by  giving  said  redeliv- 
ery bond,  admitted  that  French  owned  the  property,  and  this  admis- 
sion ever  afterwards  estopped  him  from  making  any  claim  of  owner- 
ship to  said  property,  and  no  one  else  can  make  it  for  him,  and  there- 
fore it  is  immaterial  whether  Biard  did  in  fact  own  said  property  or 
not,  or  whether  he  obtained  said  judgment  for  it  or  not,  or  whether 
he  ever  made  any  claim  to  it  or  not.  But  even  if  he  is  not  so  estopped, 
or  whether  he  is  or  not,  still,  as  Sponenbarger  did  not  mention  any 
such  claim  or  ownership  or  judgment  in  his  said  return^  but  men- 
tioned a  state  of  facts  entirely  inconsistent  therewith,  Sponenbarger 
is  now  estopped  from  setting  up  that  the  property  belonged  to  Biard, 
and  not  to  French,  or  that  Biard  ever  made  any  claim  thereto. 

With  respect  to  said  judgment,  Lemert  further  replies:     First. 

There  can  be  no  trial  of  the  right  of  property  unless  there  is  a 

*60       c/aimanit  therefor.     Laws  1872,  p.  833,  §  1.     There  *wa6  no 

claimant  in  this  case,  for  Biard's  redelivery  bond  estopped  him 

(the  only  supposed  claimant)  from  making  any  claim  thereto.   Second. 

The  suit  for  the  trial  of  the  right  of  property  can  only  be  brought  in 
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the  township  in  vbioh  or  from  which  the  eiecution  is  is8Qed»,(LawB 
1872y  p.  33dy  §  1,)  which  in  this  case  was  Mission  township;  and 
therefore,  as  this  suit  for  the  trial  of  the  right  of  property  was  not 
brought  in  the  township  from  which  the  execution  was  issued,  but  in 
Sbiloh  township,  the  justice  before  whom  it  was  brought  had  no  ju- 
risdiction thereof,  and  therefore  the  judgment  rendered  therein  was  a 
nullity.  Third.  Before  a  judgment  for  the  claimant  in  a  case,  for  the 
trial  of  the  right  of  property  can  have  any  force  or  effect,  the  consta- 
ble must  be  notified  of  the  result  of  the  suit,  and  directed  by  a  writ- 
ten order  from  the  justice  to  restore  the  property  to  the  claimant. 
Laws  1873,  p.  833,  §  2.  As  will  be  noticed,  the. claimant  and  the 
jodgment  creditor  are  the  only  parties  to  such  a  suit,  and  it  is  not 
necessary  that  either  the  judgment  debtor  or  the  constable  have 
any  notice  thereof  before  the  final  judgment  therein  is  rendered. 
The  constable  in  this  case  had  no  notice  of  the  final  result  of  said  suit 
until  after  the  time  set  for  the  sale  and  until  after  he  had  made  his 
return  of  said  execution,  and  no  order  was  issued  to  him  directing 
bim  to  restore  said  property  to  the  claimant;  therefore  said  judg- 
ment never  had  any  force  or  effect.  Fourth.  The  judgment  in  a 
suit  for  the  trial  of  the  right  of  property  is  not  conclusive,  and  the 
constable  may  ignore  it  if  he  chooses,  and,  in  this  case,  he  did  ig- 
nore it. 

With  respect  to  said  indemnity  bond,  Lemert  further  says  that  the 
only  demand  made  for  it,  and  the  only  agreement  of  bis  to  give  it, 
were  made  solely  upon  the  condition  that  the  property  should  first  be 
sold,  and  that  he  never  refused  to  give  the  same  until  after  Sponen- 
barger  failed  to  sell  the  property.  And  Sponenbarger's  return,  which 
was  made  after  the  time  set  for  said  sale,  and  which  is  conclusive  against 
him,  says  nothing  about  said  indemnity  bond,  or  a  failure  to  sell 
*61  the  property,  because  no  such  bond  was  given.  And  *Lemert 
further  says  that,  before  an  indemnity  bond  could  be  de- 
manded, there  must  be  a  legal  claim  made  for  the  property,  and  a 
legal  claimant,  (Gen.  St.  p.  807,  §  152,)  and  that  in  this  case  there  was 
no  such  claim  or  claimant,  for  the  reason  that  Biard,  the  only  alleged 
claimant,  had  previously,  by  giving  said  redelivery  bond,  estopped 
himself  from  making  any  such  claim. 

Second.  Lemert  replies  to  the  said  second  defense  as  follows :  The 
commencing  of  the  suit  on  said  redelivery  bond  by  Lemert,  as  an  at- 
torney at  law  for  Sponenbarger,  was  no  waiver  of  Lemert's  right  of 
action  against  Sponenbarger.  The  redelivery  bond  was  taken  by 
Sponenbarger  solely  as  a  "security  for  his  own  indemnity."  Gen. 
St.  p.  807,  §  151.  It  was  no  affair  of  Lemert;  and  whether  Spon- 
enbarger recovered  on  the  bond  for  a  breach  thereof,  made  but  little 
difference  to  him,  Lemert. 

Third.  What  Lemert's  reply  to  Sponenbarger's  third  defense  (num- 
bered sixth  in  Sponenbarger's  answer)  is,  we  do  not  know,  and  he 
has  not  told  us.  ^ 


40  KANSAS   REPORTS. 

Sponenbarger's  rejoinders,  as  we  gather  them  from  the  whole  of  the 
record,  and  from  the  points  made  in  this  court,  are  substantially  as 
follows :  First.  After  said  redelivery  bond  was  given,  said  suit  for 
the  trial  of  the  right  of  property  was  commenced,  and,  notwithstand- 
ing the  supposed  estoppel  growing  out  of  said  redelivery  bond,  judg* 
ment  was  rendered  in  said  suit  in  favor  of  Biard  and  against  Lemert 
for  the  property;  and  if  said  supposed  estoppel  was  good  as  a  defense 
or  otherwise  in  any  action,  it  was  certainly  good  as  a  defense  in  that 
action;  but  as  it  was  not  made  available  in  that  action,  it  cannot 
now  be  made  available  in  this  or  in  any  other  action.  The  judgment 
rendered  in  that  action  is  conclusive  against  Lemert  in  this  action  as 
to  all  defenses  or  supposed  defenses  which  Lemert  might  then  have  had 
and  which  he  might  then  have  interposed.  Said  judgment  is  res  ad- 
judicata  as  to  all  questions  which  could  have  been  litigated  in  that 
action.  Second.  Said  return,  as  before  stated,  was  made  under  a  mis- 
take of  facts,  induced  by  the  false  representations  of  the  plain- 
^62  tiff  in  this  ^action,  and  therefore  its  recitals  cannot  be  binding 
upon  these  defendants.  'Third.  The  said  suit  for  the  trial  of 
the  right  of  property  may  be  brought,  at  least,  in  the  township  wliere 
the  property  is  found,  or  in  the  township  where  the  claimant  resides, 
(Laws  1872,  p.  333,  §  1,)  if  not  in  any  township  in  the  county,  (Comp. 
Laws  1879,  p.  702,  §  1.)  And  this  suit  for  the  trial  of  the  right  of 
property  was  commenced,  not  only  in  the  township  in  which  the 
property  was  found,  but  also  in  the  township  where  the  claimant  re* 
sided. 

In  the  consideration  of  this  case,  we  think  we  shall  have  to  con- 
sider the  property  levied  on  as  in  fact  belonging  to  Biard.  We  must 
also  consider  that  Biard  made  a  claim  to  the  property,  and  that  for 
this  reason  Sponenbarger  demanded  of  Lemert  an  indemnity  bond, 
but  that  this  demand  was  never  made  a  finality.  On  the  contrary, 
Sponenbarger  agreed  (as  may  properly  be  inferred  from  the  evidence) 
that  the  bond  might  be  given  after  the  sale  of  the  property;  and  the 
property  was  never  sold.  Hence  we  do  not  think  that  said  demand 
amounts  to  anything ;  and  therefore  neither  does  the  failure  to  give 
the  indemnity  bond  amount  to  anything. 

The  giving  of  said  redelivery  bond  by  Biard  and  French,  in  which 
they  substantially  admitted  that  the  property  belonged  to  French,  we 
think  estopped  Biard  from  afterwards  denying  that  the  property  be- 
longed to  French,  unless  said  judgment,  in  the  right  of  property  case, 
overturns  this  estoppel.  Freem.  Ex'ns,  265,  and  authorities  there 
cited.  Parties  cannot  be  allowed  to  gain  advantages  (the  possession 
of  the  property  levied  on)  by  making  admissions,  and  then  to  deny  the 
truth  of  such  admissions,  to  the  injuryof  others  who  relied  upon  their 
truth,  and  who  had  a  right  to  rely  thereon.  When  a  redelivery  bond 
isgiven,  the  constable  and  the  judgment  creditor  have  a  right  to  believe, 
as  against  the  parties  giving  it,  that  the  property  belongs  to  the  judg- 
ment debtor,  and  that  it  will  be  returned  to  the  constable  on  or  prior 


SP0NENBAR6ER  V.  LEBfERT.  41 

to  the  day  set  for  the  sale  of  the  property.  But  if  it  is  not  so  retarned^ 
then  the  Batisfaction  of  the  judgment  is  delayed,  if  not  defeated, 
*63  with  mueh  loss  and  inconvenience  to  the  oon^stable  and  judg- 
ment creditor.  But  does  said  judgment  in  the  right  of  prop- 
erty case  overturn  this  estoppel?  We  think  not.  And  yet  we  think 
that  the  justice  of  the  peace  who  rendered  it  had  sufScient  jurisdic- 
tion. We  think  that  the  suit  was  properly  commenced  in  the  town* 
ship  where  the  property  was  found  and  seized.  All  property  levied 
on  by  a  constable  under  an  execution  remains  in  the  township  where 
it  is  found,  and  it  is  advertised  and  sold  in  such  township^  (Gomp.  Laws 
1879,  p.  724,  §  146,)  and  when  it  is  levied  upon,  or,  in  the  language  of 
the  statute,  "when  a  constable  shall  levy  on  or  attach  property  claimed 
by  any  person  or  persons,  other  than  the  party  against  whom  the  exe- 
cution or  attachment  issued,"  "a  trial  of  the  right  to  such  property" 
may,  after  three  days'  notice,  be  had,  "which  trial  shall  be  had  before 
some  justice  of  the  township,"  etc.  See  section  1,  Laws  1872,  p. 
333;  section  152a,  Comp.  Laws  1879,  p.  725.  The  word  "township," 
as  here  used,  probably  means  the  township  in  which  the  property  is 
found  or  situated,  at  the  time  the  claim  is  made  for  it.  At  least,  we 
do  not  think  that  it  is  absolutely  necessary  that  the  trial  should  be 
had  iu  the  township  from  which  the  execution  is  issued.  Now,  sup- 
posing that  the  justice  had  jurisdiction  to  render  the  judgment,  and 
that  the  judgment  is  valid :  then  is  the  judgment  conclusive  as  to  the 
ownership  of  the  property,  a&  against  Lemert,  and  in  favor  of  Sponen- 
barger,  in  this  action?  We  would  think  not.  Such  judgments  are 
generally  not  conclusive.  Freem.  Ex'ns,  §§  276,  277;  Armstrong  v. 
Harvey,  11  Ohio  St.  527,  533;  B'Hymer  v.  Sargent,  Id.  682;  Foltz 
V.  Stevens,  54  111.  181, 185, 186 ;  Curtis  v.  Patterson,  8  Cow.  65;  Van 
Cleef  V.  Fleet,  15  Johns.  147;  Sheldon  v.  Loomis,  28  Cal.  122. 

This  kind  of  suit  is  a  summary  proceeding  before  a  justice  of  the 
peace  for  the  trial  of  the  right  to  property  which  may  amount  in  value 
to  several  hundreds  or  even  thousands  of  dollars;  and  neither  the 
judgment  debtor,  the  supposed  owner  of  the  property,  nor  the  con- 
stable who  has  seized  it,  is  made  a  party  to  the  action;  but  the  pro- 
ceeding is  had  merely  between  the  claimant  and  the  judgment 
*64  creditor.  But  *in  this  case  the  judgment  was  not  conclusive, 
for  the  reason  that  the  constable  had  no  notice  of  the  judg- 
ment at  the  time  the  sale  should  have  taken  place,  and  at  the  time 
he  made  his  return,  and  was  never  directed,  in  accordance  with  said 
section  2,  to  restore  the  property  to  the  claimant,  but  was  allowed  by 
the  claimant,  so  far  as  the  record  shows,  to  sell  said  property,  not- 
withstanding the  judgment.  As  the  constable  received  no  such  no- 
tice or  direction,  it  was  his- duty  to  proceed  under  the  execution  just 
as  though  no  trial  as  to  the  right  of  property  had  ever  been  had. 

We  also  think  that  the  constable's  return  is  conclusive  against 
him.  He  says  in  his  return,  substantially,  that  French  owned  the 
property,  and  his  return  was  made  after  said  judgment  in  the  suit 
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for  the  trial  of  the  right  of  property  was  rendered.  An  officer's  re- 
turn on  final  prooess  is  generally  conclusive.  Herm.  Ex*ns,  §  242; 
Freem.  Ex'ns,  §  366.  This  is  especially  true  as  against  the  officer. 
Officers  may  sometimes  be  allowed  to  amend  their  returns,  and  prob- 
ably they  might  sometimes  be  allowed  to  impeach  the  return  for 
fraud  practiced  upon  them,  and  sometimes,  possibly,  for  mistake; 
but,  generally,  the  return  must  be  considered  as  conclusive.  There 
is  no  sufficient  reason  shown  in  this  case  why  the  return  made  by 
Sponenbarger  should  not  be  considered  as  conclusive. 

We  think  that  the  cause  of  action  set  forth  in  the  defendants'  an- 
swer, to-wit,  that  the  plaintiff  owed  Sponenbarger  $20  for  fees  which 
accrued  to  him  as  constable  in  the  original  case  of  Lemert  v.  French, 
is  a  proper  subject  of  set-off  in  this  action.  Civil  Code,  §§  94,  98— 
100;  Himrod  v.  Baugh,  85  111.  435,  437,  438,  and  cases  there  cited. 
Sponenbarger  was  probably  not  in  fact  entitled  to  $20  as  fees;  for, 
according  to  the  execution  in  that  case, — the  execution  placed  in  his 
hands  for  service, — the  whole  of  the  costs,  including  all  the  officers' 
fees,  were  only  $15.85.  But  the  defendants  alleged  in  their  answer 
that  Sponenbarger  was  entitled  to  said  $20;  and  the  court  below 
sustained  a  demurrer  which  was  interposed  by  the  plaintiff  to 
*65  this  portion  of  the  defendants*  an*8wer,  and  would  not  allow 
the  defendants  to  prove  this  part  of  their  answer;  and  hence, 
for  the  purposes  of  this  case,  we  must  take  it  as  admitted  that  Spon- 
enbarger was  entitled  to  said  $20  as  fees. 

We  think  we  have  said  everything  that  need  to  be  said  in  this  case ; 
and  While  we  may  not  have  discussed  in  this  opinion  every  question 
presented  by  counsel,  we  have  nevertheless  carefully  considered  all  of 
them. 

The  judgment  of  the  court  below  will  be  reversed,  unless  the  defend- 
ant in  error  (plaintiff  below)  will  consent  to  a  reduction  of  his  judg- 
ment in  the  sum  of  $20 ;  and  in  case  he  so  consents,  the  judgment 
will  be  so  reduced,  and  then  affirmed.  The  costs  in  this  court  will  be 
equally  divided  between  the  parties. 

(All  the  justices  concurring.) 


David  Auld  and  others  v.  Albert  G.  Smtth. 

July  Term,  1879. 

Bes  Judicata:  What  Matters  are.  Only  ^nai  determinations  upon  the 
merits  can  be  considered  as  ac^judications  amounting  to  res  adjudicata. 
Final  judgments  are,  of  course,  such  adjudications;  and  findings  of  courts 
and  verdicts  of  juries,  and  reports  of  commissioners  or  referees,  may  also 
sometimes  be  considered  as  such  adjudications ;  but  they  can  be  considered 
such  only  in  cases  where  they  themselves  are  ftnal^  or  in  cases  where  a 
final  judgment  has  afterwards  been  rendered  upon  them,  sustaining  and 
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eonfirmtng  them ;  and  even  when  confirmed  by  a  final  Judgment*  thej 
are  adjudications  only  so  far  as  they  are  necessarily  included  in  and  be- 
come a  part  of  such  judgment.  Hence,  where  a  court  found  as  a  fact 
that  the  defendants  had  received  rents  and  profits,  in  excess  of  taxes  paid, 
the  sum  of  $470.75,  but  also  found,  as  a  conclusion  of  law,  that  the  plain^^ 
tiff  was  not  entitled  to  recover  the  same  or  any  part  thereof,  in  that  action, 
and  then  dismissed  the  plaintiff 's  claim  for  rents  and  profits  without  ren- 
dering any  judgment  in  his  favor  therefor,  Tield,  that  the  said  finding  of 
fact  was  not  an  adjudication  between  the  parties  amounting  to  res  adjU" 
dicata,  and  that  the  same  could  not  be  used  in  another  action  as  evidence 
in  favor  of  the  plaintiff,  and  against  the  defendants,  for  the  purpose 
^  of  obtain*lng  another  finding  to  the  same  effect,  and  a  judgment 
thereon,  although  the  court  may  have  erred  in  the  first  action  in  its 
said  conclusion  of  law,  and  in  dismissing  the  plaintiff's  claim  fur  rents 
and  profits.^ 

Error  from  Atchison  distriet  court. 
The  case  is  stated  in  the  opinion. 
Everest  db  Waggener,  for  plaintiffs  in  error* 
FT.  W.  Outhrie,  for  defendant  in  error. 

Yalbntine,  J.  This  was  an  action  brought, by  Albert  G.  Smith 
against  David  Auld,  W.  B.  Stebbins.  and  George  Scarborough,  for 
rents  and  profits  accruing  from  certain  real  estate  previously  in  liti- 
gation between  these  same  parties.  Scarborough  v.  Smith,  18  Kan. 
*399.  A  trial  was  had  in  this  action  in  the  court  below  before  the 
eourt  without  a  jury,  and,  upon  the  evidence  introdaced,  the  court 
made  special  findings  of  fact  and  conclusions  of  law,  and  then  ren- 
dered judgment  upon  the  same  in  favor  of  the  plaintiff  and  against 
the  defendants  for  $261.85,  and  costs,  and  the  defendants  now  bring 
the  case  to  this  court  for  review* 

The  defendants  (who  are  now  plaintiffs  in  error)  object  to  the  suf- 
ficiency of  the  plaintiff's  petition  and  of  the  evidence,  and  also  of  the 
findings  of  the  court  below.  For  the  purposes  of  this  case,  however, 
we  shall  assume  that  the  plaintiff's  petition  (or  rather  his  amended 
petition)  was  sufficient,  and  that  it  stated  facts  sufficient  to  consti- 
tute a  good  cause  of  action ;  but  whether  it  was  sufficient  or  not,  may 
be  questioned.  We  shall  also  assume,  for  the  purposes  of  this  case, 
that  the  findings  of  fact  made  by  the  court  below  were  sufficient 
*67  to  uphold  the  judgment  which  it  rendered  thereon;  but  *this 
may  also  be  questioned.  This  leaves  only  the  one  question, 
whether  the  evidence  was  sufficient  to  sustain  the  findings,  and  the 
jndgment  rendered  thereon. 

The  principal  evidence  in  this  case  was  the  record  of  the  previous 
ease  of  Smith  v.  Auld,  Stebbins,  Scarborough,  and  others;  and,  upon 
the  findings  made  and  judgment  rendered  in  that  case,  the  findings 
made  and  judgment  rendered  in  this  case  are  founded*    The  record 

'A  finding  of  fact  of  the  trial  court  cannot  be  considered  an  adjudication,  or 
ued  88  evidence,  unless  some  other  ground  can  be  found  for  its  use  than  merely 
tliat  it  is  a  finding  of  the  court    Mitchell  v.  Insley,  33  Kan.  654,  7  Pac.  Rep.  201. 
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in  that  case  shows  that  the  property  for  which  Smith  now  claims  rents 
and  profits  belonged  to  Smith  and  Scarborough  as  tenants  in  common, 
each  holding  i^n  undivided  half  thereof,  but  that  Smith  had  been 
ousted  from  the  premises,  and  that  Auld,  Stebbins,  and  Scarborough 
we.re  in  possession,  receiving  and  enjoying  the  rents  and  profits  thereof. 
Such  portions  of  the  findings  of  fact,  the  conclusions  of  law,  and  the 
judgment  in  that  case  as  are  necessary  to  be  stated  in  this  case  to 
show  whether  the  plaintiff  in  this  case  ia  entitled  to  recover  upon  the 
record  of  that  case,  are  as  follows:  "Auld  and  Stebbins  collected 
$1,825,  as  rent  from  18G8  to  1875,  on  thesame,"  thatis,  onsaid  real 
property,  (twentieth  finding  of  fact.)  "Auld  and  Stebbins  paid 
$1,854.25"  taxes  on  said  property,  (eleventh  finding  of  fact.)  "Auld 
and  Stebbins  and  Scarborough  went  into  possession  of  said  lot  on 
March  30,  1868,  and  have  ever  since  been  in  possession  and  receiving 
rents,  and  have  also  paid  taxes,  as  appears  on  the  tax*roll,  thereon 
each  year,  and  each  year's  rent  has  been  in  excess  of  each  year's  ta&es, 
and  in  the  aggregate  has  been  $470.75  in  such  excess,''  (twenty-fourth 
finding  of  fact.)  "The  plaintiff's  claim  for  a  jhdgment  for  rents  re- 
ceived, being  a  matter  of  accounting  between  them,  [Smith,  Auld, 
Stebbins,  and  Scarborough,]  and  not  affecting  all  the  parties  to  this 
action,  the  same  cannot  be  determined  in  this  action,  and  the  same 
is  refused.  It  is  sufiScient  here  to  say  that  the  rents  received  are  in 
excess  of  the  taxes  paid  by  them,  [Auld,  Stebbins,  and  Scarborough,] 
and  consequently  there  can  be  no' lien  against  the  property,''  (part  of 
conclusions  of  law.>  "And  plaintiff  also  excepts  to  dismissal  by  the 
court  of  his  claim  for  an  account  of  rents  and  profits  against 
*68  Auld  and  Stebbins,  and^refusal  to  make  a  decision  thereon," 
(part  of  plaintiff's  exceptions.)  "And  the  court  thereupon 
does  dismiss  so  much  of  the  plaintiff's  petition  as  demands  an  ac- 
counting for  the  rents  and  profits  against  defendants  Auld  and  Steb- 
bins, and  a  personal  judgment  therein  against  such  defendants  for 
any  excess  therein  found  due  to  plaintiff,"  (order  or  judgment  dismiss- 
ing plaintiff's  claim  for  rents  and  profits.) 

Judgment  was  rendered  in  that  action  that  the  property  belonged  to 
Smith  and  Scarborough ;  and  that  neither  Auld  nor  Stebbins  had  any 
lien  thereon  or  interest  therein ;  and  that  the  property  should  be 
partitioned  between  Smith  and  Scarborough;  "and  that,  of  the  costs 
in  the  action,  said  Auld  and  Stebbins  be  adjudged  to  pay  ten  dollars, 
part  thereof,  and  each  [said  Albert  G.  Smith  and  George  Scarborough  J 
one-half  the  balance  of  such  costs,  and  that  execution  issue  therefor." 
No  judgment,  further  than  the  said  judgment,  or  order  of  dismissal, 
was  rendered  concerning  said  rents  or  profits. 

In  the  present  case,  the  court  based  its  findings  principally  upon 
the  findings  made  in  the  previous  case,  finding,  among  other  things, 
that  the  defendants  received  rents  for  said  property  amounting  to 
$1,825,  and  paid  taxes  thereon  amounting  to  $l,35i.25,  leaving  m  their 
hands  the  sum  of  $470.75,  one-half  of  which  belonged  to  Scarborough, 
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and  the  other  half,  to- wit,  $235.37,  belonged  to  Smith,  for  which  sum, 
together  with  interest  from  May  1,  1875,  amounting  in  the  aggregate 
to  $261.85,  the  court  rendered  judgment  in  favor  of  Smith,  and  against 
the  defendants.  It  will  be  perceived  that  we  have  no  evidence  sus- 
taining or  supporting  the  findings  made  or  judgment  rendered  in  this 
case,  except  the  findings  made  in  said  previous  case,  which  findings  are 
themselves  not  sustained  or  supported  by  any  judgment  rendered 
thereon  or  confirming  the  same.  Of  course,  we  now  have  reference  to 
those  findings  made  in  the  first  case,  showing  that  the  defendants  col- 
lected rents,  $470.75,  in  excess  of  the  moneys  which  they  paid  out  for 
taxes,  and  to  those  findings  only.    No  judgment  was  rendered  in  that 

case  for  the  said  sum  of  $470.75,  or  any  part  thereof ,  or  con- 
•69      earning  the  same,  *except  the  judgment  dismissing  the  plain- 

tiff's  claim  therefor.  Now,  are  said  unsupported  and  uncon- 
firmed findings  any  evidence  in  this  case  ?  We  think  not.  Certainly 
they  are  not  original  evidence  of  the  facts  set  forth  therein,  or  of  the 
facts  which  they  were  introduced  to  prove.  Neither  are  they  admis- 
sions made  by  the  defendants;  for  the  defendants  took  exceptions  to 
them  at  the  very  time  when  they  were  made,  and  promptly  moved  to 
set  them  aside,  and  have  never  admitted  their  truth  or  correctness; 
and  it  cannot  be  said  that  they  are  adjudications  between  the  parties 
amounting  to  res  adjudicate,  for  nothing  but  final  determinations  upon 
the  merits  are  exalted  to  that  pre-eminent  distinction.  Freem.  Judgm. 
§  251 ;  2  Whart.  Ev.  §  781,  and  cases  cited.  Indeed,  they  cannot  be 
considered  as  evidence  against  the  defendants  under  any  rule  of  evi- 
dence with  which  We  are  acquainted.  Final  judgments  are,  of  course, 
adjudications;  and  findings  of  courts,  and  verdicts  of  juries,  and  re- 
ports of  commissioners  or  referees,  may  also  sometimes  be  considered 
as  adjudications ;  but  they  can  be  considered  such  only  in  cases  where 
they  themselves  are  final,  or  in  cases  where  a  final  judgment  has  after- 
wards been  rendered  upon  them  sustaining  and  confirming  them ;  and 
even  when  confirmed  by  a  final  judgment,  they  are  adjudications 
only  so  far  as  they  are  necessarily  included  in  and  become  a  part  of 
such  judgment.  A  finding  or  verdict,  partially  sustained  by  a  judg- 
ment and  partially  not,  is  an  adjudication  or  evidence  in  a  subsequent 
suit  only  so  far  as  it  is  sustained  by  the  judgment.  A  thing  contained 
in  the  finding  or  verdict,  but  not  included  in  or  confirmed  by  the  judg- 
ment, cannot  be  considered  as  an  adjudication,  or  used  as  evidence, 
unless  some  other  ground  can  be  found  for  its  use  than  merely  that  it 
is  contained  in  euch  finding  or  verdict.  We  would  refer  to  the  follow- 
ing as  among  the  authorities  which  we  think  tend  to  sustain  the  fore- 
going propositions:  Donaldson  v.  Jude,  2  Bibb,  57;  McBeady  v. 
BogerSi  iNeb.  124;  Hawks  v.  Truesdell,  99Mass.  557;  Nash  v.  Hunt, 

116  Mass.  237;  Fisk  v.  Parker,  14  La.  Ann.  491;  Whitaker  v. 
•70      Bramson,  2  Paine,  *209;  U.  8.  v.  Addison,  6  Wall.  292; 

Ridgely  v.  Spenser,  2  Bin.  70;  Collins  v.  Freas,  77  Pa.  St. 
493,  497. 
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Whether  or  not  the  judgment  rendered  in  said  previoas  case  is  an 
adjudication  between  the  parties  to  the  extent  of  setting  off  the  rents 
and  profits  and  the  taxes  against  each  other  up  to  the  amount  of  the 
taxes,  is  a  matter  wholly  immaterial  in  this  case;  for,  however  that 
question  might  be  determined,  there  was  certainly  no  adjudication  in 
that  case  in  favor  of  the  plaintiff  or  against  the  defendants  for  the 
amount  of  the  excess  of  the  rents  and  profits  over  the  taxes,  but  rather 
the  reverse;  and  the  judgment  in  this  case  was  based  solely  upon 
the  ground  that  there  was  such  an  adjudication  in  that  case  for  said 
excess,  and  the  judgment  was  rendered  in  this  case  solely  for  one-half 
of  such  excess. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

Brbwbr,  J.,  concurring.  Horton,  C.  J.,  not  sitting,  having  been 
of  counsel  in  the  court  below. 


Samuel  Donblson  r.  Board  of  Gom'rs  of  Howard  Co. 

July  Term,  1879. 

County  Attorney:  Fees  of.  Where  a  county  attorney  in  1874  brought  an 
action  in  favor  of  his  county  against  a  defaulting  county  treasurer  and 
his  sureties,  for  moneys  which  the  treasurer  had  received  by  virtue  of 
his  office,  and  attached'  in  the  action  certain  real  estate  and  personal  piop- 
eity  of  the  treasurer,  and,  after  the  commencement  of  the  legal  proceed- 
ings, there  was  a  settlement  and  compromise  of  the  suit  between  the  board- 
of  county  commissioners  and  such  treasurer,  attributable  solely  to  the 
pending  litigation,  which  settlement  the  county  attorney  assisted  to  make, 
and  thereby  over  06,000  in  money  was  paid  to  the  county  by  the  treas- 
urer, and  also  large  amounts  of  county  scrip,  cattle,  and  other  property 
received  upon  the  Indebtedness  sued  for,  but  which  cattle  and  other  prop* 
erty  had  not  been  converted  into  money  at  the  commencement  of  the 

*71  *actlon,  field,  the  county  attorney  is  entitled  to  10  per  cent,  on  all  the 
money  collected,  but  commissions  are  not  allowable  on  the  county  scrips 
cattle,  and  other  property.^ 

Error  from  Howard  district  court." 
,  Action  brought  by  Donelson,  against  the  board  of  commissioners  of 
Howard  county,  to  recover  certain  fees  alleged  to  be  due  him  from 
said  county,  as  county  attorney,  for  collecting  certain  moneys,  in  1874, 
Trial  by  the  court,  at  the  November  term,  1875,  and  findings  and  judg- 
ment for  defendant.     The  plaintiff  brings  the  case  to  this  court. 

1  Under  Code  Iowa,  §  8776.  providing  that  a  district  attorney  shall  be  entitled 
to  10  per  cent,  on  all  "ones  and  forfeitures  actually  collected  by  him,  "it  is  imma- 
terial whether  or  not  the  money  passes  through  his  hands,  if  collected  through  bis 
agency.    Smith  v.  Linn  Co.,  (Iowa,)  7  N.  W.  Rep.  510. 


^ 
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R.  H.  NichoU  and  Johnson  d  DaviSy  for  plaintiff  in  error. 
J.  D.  McBrian,  Go.  Atty.,  for  defendant  in  error. 

• 

HoBTONy  C.  J.  This  was  an  action  by  the  plaintiff  in  error  to  re- 
cover  fees  alleged  to  be  due  him  from  Howard  county,  as  county  at- 
torney, for  collecting  certain  moneys  in  the  year  1874.  The  case 
was  tried  by  the  court,  a  jury  being  waived^  and  resulted  in  a  judg- 
ment against  the  plaintiff.  The  findings  of  fact  by  the  court  were 
as  follows : 

(1)  E.  D.  Custer,  as  treasurer  of  Howard  county,  collected  a  large  amount 
of  money,  as  taxes  belonging  to  the  several  funds  of  which  he  was  by  law  the 
custodian,  and  absconded  with  the  moneys  belonging  to  the  state  and  county, 
and  several  school-districts  and  townships  of  the  county.  (2)  The  plaintifif, 
as  county  attorney  of  Howard  county,  commenced  an  action  in  the  district 
court  of  that  county,  in  the  name  of  the  county,  against  Custer  and  the  sure- 
ties on  his  ofiiciHl  bond,  to  recover  the  sum  of  $30,000  alleged  to  be  due  the 
(»unty  by  reason  of  said  defalcation ;  and  some  land,  a  herd  of  cattle,  and  other 
property  were  attached.  (3)  After  the  commencement  of  the  action,  Custer 
deposited  J  n  bank,  to  abide  the  event  of  the  action,  the  sum  of  $1,690,  which 
was  afterwards  paid  over  to  the  county,  to  be  credited  on  Custer's  account 
with  the  state  for  money  collected  on  sales  of  school  lands,  leaving  a 
♦72  balance  on  said  account  in  favor  of  the  state.  *(4)  Pending  proceed- 
ings in  said  action,  a  settlement  was  effected  between  the  county  board 
and  Custer,  which  the  plaintiff,  as  county  attorney,  assisted  in  making.  Un- 
der the  settlement,  Custer  paid  the  county  82,500  in  money,  and  turned  over 
uncanceled  county  warrants  issued  by  the  county  of  Howard,  amounting  to 
$7,213.97.  (5)  Custer  conveyed  a  tract  of  land  to  the  county,  valued  at  $1,000, 
and  agreed  to  pay  the  further  sum  of  one  thousand  dollars, — 8500  secured  by 
assigment  of  a  note  and  mortgage  on  lands,  and  $500  secured  by  mortgage  on 
town  property.  Of  the  last-mentioned  $1,000,  five  hundred  dollars  had  been 
paid  the  county  at  the  trial  of  this  action.  Custer  also  transferred  to  the 
county  the  cattle  attached,  and  a  pony  valued  at  $40;  and  he  agreed  to  make 
up  the  deGcit  if  the  cattle  failed  to  net  the  county  $3,000.  (6)  J.  W.  Custer, 
one  of  the  sureties,  agreed  within  ten  days  to  execute  a  note  to  the  county  for 
$1,680.18,  due  January  10,  1875,  secured  by  a  mortgage  on  land,  the  mort- 
gage also  to  secure  the  deficit  in  the  sale  of  the  cattle.  (7)  In  consideration 
of  the  premises,  the  county  board  agreed  to  pay  off  and  discharge  all  of  Cus-i 
tor's  indebtedness  as  treasurer,  which  was  ascertained  at  the  settlement  to  be 
as  follows:  To  state  treasurer,  for  funds  arising  from  sale  of  school  lands, 
8240.13;  to  state  treasurer,  for  state  taxes  collected  for  theyear  1873,  $621.37; 
to  county  treasurer  of  Howard  county,  for  state  school  funds  undistributed, 
S2,594.24;  to  county  treasurer  of  Howard  county,  for  county  school  funds  un- 
distributed, $236.02;  to  county  treasui-er,  for  poor  taxes  collected  for  1873, 
1238.08;  to  county  treasurer,  for  township  taxes  collected  for  the  several  town- 
ships of  Howard  county  for  1873,  $1,814.84;  to  county  treasurer,  for  school- 
district  taxes  collected  for  the  several  districts  of  Howard  county,  $10,824.72. 
(8)  The  evidence  in  this  case  shows  that  J.  W.  Custer  paid  the  amount  of  his 
note,  $1,680.18,  to  the  county;  but  at  what  time,  whether  before  or  after  the 
plaintifTs  claim  was  presented,  is  not  shown,  unless  it  is  presumed  to  have 
been  paid  at  maturity.  Neither  does  it  appear  whether  the  payment  was 
made  voluntarily,  or  enforced  by  action;  nor  to  whom  it  was  made,  whetlier 
to  the  county  board,  or  county  treasurer,  or  the  plaintiff  as  county  attorney, 
or  his  successor  in  ofiice.  (9)  The  cattle  sold  for  the  net  sum  of  $1,405, 
and  the  proceeds  were  paid  to  the  county;  but  it  does  not  appear  at  what 
time. 
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*73  *Upon  these  findings  of  fact,  the  court  decided  that  the  plain- 
tiff  was  not  entitled  to  any  commission,  and  ordered  the  action 
dismissed,  at  iiis  costs.  In  this  there  was  error.  The  statute  in  force 
at  the  time  of  the  transactions  referred  to  in  the  several  findings  pro- 
vided :  "County  attorneys  shall  be  allowed  ten  per  cent,  on  all  mon- 
eys collected  by  them  in  favor  of  the  state  or  county."  The  sum 
of  $6,370  was  actually  recovered  in  money,  and  also  certain  land, 
cattle,  and  other  property  secured,  out  of  which  other  moneys  were 
realized;  and  such  money  and  property  were  mainly  obtained  by 
reason  of  the  legal  proceedings,  including  the  attachment,  instituted 
by  the  plaintiff  for  Howard  county  against  the  defaulting  treasurer  of 
said  county  and  his  sureties.  It  is  true  that  the  money  and  property 
were  obtained  in  a  settlement  and  compromise  between  the  county 
board  of  Howard  county  and  the  treasurer,  pending  the  legal  pro- 
ceedings; butihe  county  attorney  assisted  in  making  the  settlement, 
and  such  settlement  and  compromise  were  attributable  solely  to  the 
pending  litigation.  In  such  a  case,  the  plaintiff  may  be  said  to  have 
substantially  collected  all  the  money  received  by  the  action  he  com- 
menced, though  it  did  not  actually  pass  through  his  hands,  and  al- 
though it  was  received  on  a  compromise  after  the  commencement  of 
the  legal  proceedings,  and  not  under  a  judgment.  We  do  not  think 
the  plaintiff  entitled  to  any  commission  on  the  uncanceled  county  war- 
rants, nor  upon  the  cattle,  pony,  and  other  property  taken  in  the 
compromise.  These  are  not  moneys  within  the  statute;  and,  even  if 
equivalent  to  money,  it  does  not  appear  from  the  findings  that  money 
was  obtained  for  them  prior  to  the  filing  of  the  plaintiff's  claim  before 
the  county  commissioners  of  Howard  county.  In  the  absence  of  more 
specific  findings,  we  may  well  conclude  that  the  uncanceled  warrants 
had  been  redeemed  by  the  treasurer,  for  which  he  was  entitled  to  a 
credit  on  final  settlement,  and  if  so,  they  were  a  valid  set-off  to  the 
claim  of  the  county,  upon  being  surrendered  and  canceled.  The  sug- 
gestion that  plaintiff  was  not  entitled  to  commissions,  because  no 
judgment  could  have  been  rendered  in  the  action  brought  for 
*74  the  *state,  township,  and  school-district  funds  collected,  is 
not  of  great  force;  for,  if  we  admit  that  separate  actions  were 
necessary  to  recover  the  several  funds,  yet,  as  the  county  assumed  to 
sue  for  and  collect  all  delinquencies,  and  as  the  moneys  were  paid  in 
settlement  and  compromise  of  said  action,  the  collections  were  virtu- 
ally made  in  favor  of  the  county. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case  re- 
manded, with  directions  to  render  judgment  for  the  plaintiff  on  the 
findings  for  ten  per  cent,  on  the  moneys  collected,  to-wit,  on  the  said 
sum  of  $6,370,  and  being  the  sum  of  $637. 

Brewer,  J.,  concurring. 
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Atchison,  T.  &  8.  F.  B.  Co.  v.  John  Fbanklin* 

July  Term.  1879. 

1.  Jury :  Disoharging  Juror.    It  is  not  substantial  error  for  the  district 

court  to  discharge  a  juror  during  the  time  the  jury  are  being  impaneled, 
although  the  juror  may  be  discharged  for  an  insufficient  reason,  where  an 
unexceptionable  jury  is  ^terwards  obtained,  and  where  the  party  com- 
plaining has  not  exhausted  his  peremptory  challenges.  Stout  v.  Hyatt. 
13  Kan.  *232.i 

2.  InstmotionB:  Written,  when  Asked  for.    The  statute  of  Kansas,  with 

reference  to  giving  and  refusing  instructions  in  civil  cases,  and  reducing 
the  same  to  writing,  is  a  copy  of  the  statute  of  Indiana  upon  the  same 
subject;  and  prior  to  the  adoption  of  the  statute  in  Kansas,  the  supreme 
court  of  Indiana  construed  their  statute,  holding  that,  where  a  party  de- 
sires that  only  written  instructions  shall  be  given  to  the  jury,  the  party 
so  desiring  most  make  the  request  therefor  within  such  reasonable  time 
before  the  charge  is  to  be  given  that  the  court  may  have  sufficient  time 
to  prepare  such  written  instructions,  and  that  such  reasonable  time  for 
making  the  request  is  generally  at  or  before  the  close  of  the  evidence,  and 
that  a  request  made  only  about  five  minutes  before  the  conclusion  of  the 
argument  is  made  too  late.  Therefore,  following  the  rule  that  **  where 
one  state  adopts  a  law  from  another,  the  judiciid  construction  given  to 

the  statute  in  the  state  where  it  originated  follows  it  to  the  state  of 
*75       its  adoption, "  (Stobbins  v.  Guthrie,  4  Kan.  *364;)  and,  following  *the 

Indiana  decisions,  held  that,  where  the  request  is  made  during  the  con- 
cluding argument,  and  not  within  time  to  permit  the  court  to  reduce  all 
its  instructions  to  writing  before  being  called  upon  to  charge  the  jury, 
the  court  does  not  err  in  giving  to  the  jury  orally  such  of  its  instructions 

it  did  not  have  time  to  reduce  to  writing.' 


Error  from  the  Marion  district  court. 

Action  brought  by  John  Franklin  (a  colored  boy),  a  minor,  by 
Wilson  Franklin,  his  next  friend,  against  the  Atchison,  Topeka  & 
Santa  Fe  Bailroad  Company,  to  recover  damages  for  personal  inju- 
ries. It  is  alleged  in  the  petition  that,  on  or  about  the  twenty-seventh 
day  of  February,  1877,  the  said  plaintiff  was  on  a  train  of  cars  be- 
longing to  said  defendant,  on  its  line  of  road  in  Marion  county,  riding 

^  A  trial  court,  in  impaneling  a  jury  to  serve  in  a  particular  case,  should  have, 
and  has,  a  very  extensive  and  almost  unlimited  discretion  in  discharging  a  person 
called  to  serve  on  the  jury,  who  might,  in  the  opinion  of  the  court,  not  make  the 
fittest  or  most  competent  person  to  serve  on  that  jury.  But  this  rule  should  not 
be  applied  in  retaining  jurors.  State  v.  Miller.  29  Kan.  48;  State  v.  McKinney, 
31  Kan.  670,  3  Pac.  Rep.  856;  Delaney  v.  Salina,  84  Kan.  584,  9  Pac.  Rep.  271. 

'In  Utah  the  incorporalion  into  the  laws  of  that  territory  of  a  statute  of  another 
state  does  not  necessarily  carry  with  it  the  adoption  of  the  construction  of  such 
statute  by  the  courts  of  that  state.  Conlam  v.  Doull.  9  Pac.  Rep.  568.  The  in- 
corporation into  the  authorized  and  published  statutes  of  the  territory  of  Orego'.i 
of  a  New  York  law,  with  references  m  the  margin  sustaining  such  law  by  decis- 
ions of  New  York  courts,  gives  to  such  decisions,  and  the  New  York  practice 
thereunder,  the  weight  of  authority  in  its  construction.  Mclntyre  v.  Kamm,  7 
Pac.  Rep.  27. 

v.  23k— 4 
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on  the  top  thereof,  and  while  so  being  on  the  said  train  of  cars,  and 
and  while  the  same  were  rapidly  in  motion,  said  defendant,  by  its 
agents  and  servants,  in  a  wanton,  crael,  and  wrongful  manner,  wrong- 
fully expelled  said  plaintiff  from  its  said  train  of  oars,  by  throwing 
him  from  the  top  thereof  underneath  the  same,  and  thereby  seriously 
wounded  and  injured  the  plaintiff,  so  that  it  became  and  was  neces- 
sary to  amputate  his  right  arm,  which  was  done.  Plaintiff  prayed 
judgment  for  $5,000  damages.  The  defendant  answered  by  a  general 
denial.  The  defense  of  the  railroad  company  was  that,  as  the  train 
started  east  from  Peabody,  the  engineer  saw  two  boys  get  in  between 
two  cars,  and  he  sent  the  fireman  back  to  tell  the  conductor;  but  the 
fireman  met  the  brakeman,  and  they  gave  the  signal  to  the  engineer 
to  stop;  that  the  train  "slowed  up,"  and  the  plaintiff  below  and  a 
companion  tramp  then  jumped  off  in  safety;  that  the  train  started 
forward  again,  and  soon  afterwards  the  plaintiff  was  seen  lying  on 
the  track  behind  the  train,  having  evidently  attempted  to  board  the 
cars  again,  and  missed  his  footing  and  fallen  beneath  them.  He  was 
then  picked  up  and  taken  to  the  depot,  his  wounds  dressed  by  sur- 
geons, and  was  cared  for  at  the  expense  of  the  railroad  company. 
Trial  at  the  April  term,  1878,  of  the  district  court.     The  plaintiff 

rested  bis  case  on  the  testimony  of  himself  and  physicians,  and 
*76       the  railroad  company  moved  for  judgment,  demurring  "^to  the 

evidence.  The  motion  was  overruled.  The  case  was  further 
tried,  and  the  jury  gave  a  verdict  for  plaintiff  for  $2,300.  The  rail- 
road company  brings  the  case  here  for  review* 

Ro88  Burns^  J.  O.  Waters,  and  W.  C.  Campbell,  for  plaintiff  in  error. 

The  court  erred  in  refusing  to  instruct  in  writing,  afterit  had  been  requested 
so  to  do  by  defendant.  This  motion  was  made  in  writing,  and  filed  during 
the  argument.  The  court  gave  certain  general  instructions  in  writing,  and 
then  read  from  a  California  report  and  gave  certain  other  instructions,  as  ap- 
pears from  the  record,  which  reads:  "That  thereupon  the  court  proceeded  to 
orally  instruct  (and  not  in  writing)  the  jury  f  uther  on  the  law  of  the  case, 
which  oral  instructions  so  given  by  the  court  were  afterwards  reduced  to 
writing,  and  filed  in  said  cause,  and  will  be  found  on  page  61  to  63  herein. 
To  the  giving  of  said  oral  instructions,  and  each  and  every  one  of  them,  and 
each  and  every  part  thereof,  the  defendant  then  and  there  excepted."  And 
tlie  defendant,  at  the  time  of  the  filing  of  what  purported  to  be  the  oral  in- 
structions reduced  to  writing,  objected  and  excepted  thereto,  aud  to  each  and 
every  act,  order,  and  proceeding  of  the  court  in  relation  thereto,  and  denied 
that  tlie  instructions  so  orally  given  by  the  judge  are  substantially  embodied 
in  or  stated  in  the  instructions  so  reduced  to  writing. 

The  statute  of  Indiana  upon  this  subject  is  similar  to  ours,  (2  Rev.  St.  p. 
198,  §  324,)  and  in  that  state  it  hss  been  repeatedly  held  that  the  court,  when 
properly  asked,  must  reduce  its  instructions  to  writing,  and  then  give  them 
as  written  to  the  jury,  without  modification.  Toledo  &  W.  R.  Co.  v.  Daniels, 
21  Ind.  261;  I^elle  v.  Wells,  17  Ind.  33;  Meredith  v.  Crawford.  34Ind.  399; 
Ohio  &  M.  R.  Co.  V.  Rowland,  51  Ind.  285;  Gray  v.  Stivers,  38  Ind.  197; 
Rising  Sun,  etc..  Turnpike  Co.  v.  Conway,  7  Ind.  187;  Riley  v.  Watson,  18 
Ind.  291;  Hardin  v.  Helton,  50  Ind.  319;  Kenworthy  v.  Williams.  5  Ind.  375; 
Townsend  v.  Doe,  8  Blackf .  328.    The  Iowa  authorities  are  to  the  same  effect. 
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Head  y.  LRngworthy,  15  Iowa,  285;  Strattan  v.  Paul,  10  Iowa.  1S9;  Parris 
V.  State,  2  G.  Greene.  449.  And  a  rule  of  court  which  declares  that,  unless 
such  request  shall  be  made  at  or  before  the  commencement  of  the  trial, 
♦77  it  shall  be  deemed  to  have  been  waived,  cannot  be  sus*tained.  Pat- 
terson V.  Ball,  19  Wis.  259.  And  this  court  has  recently  decided  that 
this  provision  of  the  statute  is  mandatory,  and  the  judge  must  Instruct  in 
writing  when  requested  by  either  party.  Atchison  v.  Jansen,  21  Kan.  *560. 
In  addition  to  the  authorities  cited,  see  the  following :  Clark  v.  State,  31  Tex. 
574;  Dorsett  v.  Crew,  1  Colo.  18;  Gile  v.  People,  Id.  61;  State  v.  Cooper,  45 
Mo.  64;  McEwen  v.  Morey,  60  111.  32;  Bloomer  v.  Sherrill,  11  111.  483;  Ray 
V.  Wooters,  19  111.  82. 

The  fact  that  the  judge  afterwards  reduces  the  verbal  instructions  to  writ- 
ing and  files  them,  does  not  excusQ  him.  Fry  y.  Shehee,  55  Ga.  213,  214; 
Johnson  v.  Vuthrick,  7  Ind.  138. 

Frank  Dost^,  for  defendant  in  error. 

We  submit  that,  upon  the  authority  of  all  the  cases  upon  which  the  decis- 
ion in  Atchison  v.  Jansen,  21  Kan.  560,  was  based,  this  request  was  not  made 
in  time,  and  that,  as  the  question  as  to  the  time  when  the  request  should  be 
made  was  not  discussed  by  counsel,  or  passed  upon  by  the  court,  in  that  case, 
the  court  is  free  to  establish  the  just,  proper,  and  sensible  rule  of  the  courts 
hereinafter  quoted,  which  is.  that  such  request  must  be  made  in  a  reasonable 
time  before  the  court  shall  be  called  upon  to  give  its  instructions  to  the  jury, 
to  enable  it  to  prepare  them.  We  believe  that  all  the  cases  relied  upon  by 
counsel  will  be  found  to  support  the  above  proposition,  or  be  inapplicable  to 
the  question.  McClay  v.  State,  1  Ind.  385;  Rising  Sun,  etc.,  Tusnpike  Co.  v. 
Conway,  7  Ind.  187;  McJunkins  v.  State,  10  Ind.  143;  Newton  v.  Newton,  12 
Ind.  527;  Heaston  v.  Cincinnati,  etc.,  R.  Co.,  16  Ind.  276;  Laselle  v.  Wells. 
17  Ind.  33;  Boggs  v.  Clifton,  Id.  218;  Riley  v.  Watson,  18  Ind.  291;  Toledo 
&  W.  R.  Co.  V.  Daniels,  21  Ind.  259;  Manning  v.  Gasharie,  27  Ind.  400;  Wid- 
ner  v .  State,  28  Ind.  394;  Feriter  v.  State,  33  Ind.  284;  Meredith  v.  Crawford, 
34  Ind.  399;  Gray  v.  Stivers,  38  Ind.  197;  Hardin  v.  Helton,  50  Ind.  320. 

Our  statute  (Laws  1872,  c.  162,  p.  329)  is,  on  the  subject  of  instructions,  a 
literal  copy  throughout  of  the  Indiana  statute  (2  Gavin  &H.  p.  198,  §  324,)  un-. 
der  which  these  decisions  were  made,  and  nuiy  fairly  be  said  to  have  been 
enacted  by  our  legislature,  burdened  by  the  construction  placed  upon  it  by  the 
courts  of  that  state.  See,  also,  Patterson  v.  Ball,  19  Wis.  245.  Pierson  v. 
Baird,  2  G.  Greene,  235,  and  Head  v.  Langworthy,  15  Iowa,  235,  are 
*78  inapplicable,  because  the  statute  ^provided  that  all  instructions  should 
be  in  writing,  hence  no  request  was  necessary.  See,  also,  10  Iowa, 
139. 

The  case  of  Clark  v.  State,  31  Tex.  574,  is  inapplicable,  because  the  statute 
(Pasch.  Dig.  §  3067;  Oldham  &  W.  Dig.  p.  635,  art.  594-599)  made  it  im- 
perative upon  the  court  to  instruct  in  writing,  and  expressly  forbade  oral 
charges. 

The  cases  of  Dorsett  ▼.  Crew,  1  Colo.  18;  and  Gile  v.  People,  1  Colo.  61; 
State  V.  Cooper,  45  Mo.  64;  Bloomer  v.  Sherrill,  11  111.  483;  Ray  v.  Wooters, 
19  Dl.  82;  and  McEwen  v.  Morey,  60  Dl  32, — fire  all  inapplicable,  because  the 
statutes  upon  which  they  were  decided,  and  which  are  referred  to  or  quoted 
in  the  opinions.  In  plain  terms  require  all  instructions  to  be  in  writing,  with* 
out  request  from  either  party,  and,  in  the  Missouri  and  Illinois  cases,  positively 
forbade  the  courts  from  instructing  orally. 

It  does  not  appear  in  the  case  of  Fry  v.  Shehee,  55  Ga.  213,  at  what  stage 
of  the  case  the  request  to  instruct  was  made.  No  doubt  it  was  made  at  the 
proper  time,  else  the  court  would  have  adopted  the  reasonable  and  just  rule 
of  the  Indiana  courts. 
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Valentine,  J.  The  plaintiff  in  error,  defendant  below,  raises  five 
questions  in  this  court. 

As  to  the  first,  we  would  say:  "It  is  not  substantial  error  for  the 
district  court  to  discbarge  a  juror  during  the  time  the  jury  are  being 
impaneled,  although  the  juror  may  be  discharged  for  an  insuflScient 
reason,  where  an  unexceptionable  jury  is  afterwards  obtained,  and 
where  the  party  complaining  has  not  exhausted  his  peremptory  chal- 
lenges." Stout.  V.  Hyatt,  13  Kan.  *232;  Atlas  Min.  Co.  v.  Johns- 
ton. 23  Mich.  36;  Grand  Eapids,  etc.,  Co.  v.  Jarvis,  30  Mich.  308; 
People  V.  Ferris,  1  Abb.  Pr.  (N.  S.)  193. 

It  is  unnecessary  to  discuss  the  second,  third,  and  fourth  ques- 

*79       tions  raised  by  counsel  for  plain tifif  in  error;  for  we  can  *hardly 

suppose  that  counsel  expect  that  the  judgment  of  the  court 

below  will  be  reversed  because  of  any  decision  that  may  be  given  on 

these  questions. 

The  fifth  question  is  a  difficult  one,  and,  except  for  certain  decis- 
ions made  by  the  supreme  court  of  Indiana,  we  should  be  inclined  to 
decide  the  question  in  favor  of  the  plaintiff  in  error.  The  facts  upon 
which  this  question  arises,  are  as  follows :  The  case  was  tried  before 
the  court  and  a  jury.  At  the  close  of  the  introduction  of  the  evi- 
dence, the  case  was  argued  by  counsel;  first  by  the  plaintiff's  coun- 
sel, who  made  the  opening  argument,  then  by  the  defendant's  coun- 
sel, and  then  by  the  plaintiffs  counsel  again,  who  made  the  closing 
argument.  While  the  plaintiff's  counsel  were  making  their  closing 
argument, — but  at  what  point  of  time  therein  the  record  does  not 
show, — the  defendant  requested  the  court  in  writing  to  charge  the 
jury  in  writing.  During  the  argument,  the  court  reduced  a  portion 
of  its  charge  to  writing,  which  it  gave  at  the  conclusion  of  the  argu- 
ment. "After  the  court  had  prepared  this  much  of  its  instructions, 
the  argument  closed,  and  it  announced  that,  as  the  request  to  instruct 
in  writing  had  not  been  asked  a  sufficient  length  of  time  prior  to  the 
close  of  the  argument  to  allow  them  to  be  reduced  to  writing,  and  was 
not  asked  prior  to  argument,  as  was  the  usual  custom  of  the  court, 
it  would  give  the  remainder  of  the  instructions  orally,  and  would 
afterwards  reduce  them  to  writing;  none  of  the  parties  at  the  time 
requesting  the  court  to  further  delay  the  trial  to  give  time  to  the  court 
to  reduce  the  instructions  to  writing;  and  while  it  was  the  custom 
of  the  court,  it  was  not  a  rule  of  the  court,  to  so  require  such  writ- 
ten request  to  be  made  prior  to  the  argument.  To  the  giving  of  said 
written  general  instructions  by  the  court,  and  to  each  and  every  one 
of  them,  and  to  each  and  every  part  and  clause  thereof,  the  defend- 
ant then  and  there  and  at  the  time  excepted.  The  foregoing  were 
all  the  written  general  instructions  given  by  the  court  to  the  jury  on 
its  own  motion.  That  thereupon  the  court  proceeded  to  orally  in- 
struct, and  not  in  writing,  the  jury  further  on  the  law  of  the  case; 
which  oral  instructions  so  given  by  the  court  were  afterwards  reduced 
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to  writing,  and  filed  in  said  cause.     To  the  giving  of  said  oral 
*80      ^instructions,  and  eaeb  and  every  one  of  them,  and  each  and 

every  part  thereof,  the  defendant  then  and  there  excepted." 
Both  the  written  and  oral  instructions  are  incorporated  in  the  rec- 
ord brought  to  this  court.     The  statute  of  this  state  with  reference  to 
giving  or  refusing  instructions  by  the  district  court  in  civil  cases,  and 
reducing  the  same  to  writing,  reads  as  follows : 

"Fifth.  When  the  evidence  is  concluded,  and  either  party  desires  special 
instructions  to  be  given  to  the  jury,  such  instructions  shall  be  reduced  to  writ- 
ing, numbered  and  signed  by  the  party,  or  his  attorney,  asking  the  same,  and 
delivered  to  the  court.  Sixth.  When  the  argument  of  the  case  is  concluded, 
the  court  shall  give  general  Instructions  to  the  jury,  which  shall  be  in  writ- 
ing, and  be  numbered  and  signed  by  the  judge,  if  required  by  either  party. 
Seventh.  When  either  party  asks  special  instructions  to  be  given  to  the  jury, 
the  court  shall  either  give  such  instructions  as  requested,  or  positiveJy  refuse 
to  do  so;  or  give  the  instructions  with  a  modification,  in  such  manner  that 
it  shall  distinctly  appear  what  instructions  were  given,  in  whole  or  part,  and 
in  like  manner  those  refused,  so  that  either  party  may  except  to  the  instruc- 
tions, as  asked  for,  or  as  modiHed,  or  to  the  modification.  AH  instructions 
given  by  the  court  must  be  signed  by  the  judge,  and  filed,  together  with  those 
asked  for  by  the  parties,  as  a  part  of  the  record."  Civil  Code,  §  275;  Comp. 
Laws  1879,  pp.  637,  638. 

This  statute  was  first  adopted  in  1868.  Gen.  8t.  1868,  pp.  681, 
682,  §  275,  It  contains  all  the  law  we  have  upon  the  subject.  It^is 
precisely  like  the  statute  of  Indiana  upon  the  same  subject,  and  is 
not  like  the  statute  of  any  other  state,  so  far  as  we  are  informed.  Our 
Btatnte  was  evidently  taken  from  the  statute  of  Indiana,  and  there- 
fore any  decision  made  by  tbe  supreme  court  of  Indiana  prior  to  1868, 
construing  its  statute,  is  necessarily  a  controlling  decision  construing 
our  own  statute.  Bemis  v.  Becker,  1  Kan.  *226,  *248,  *249;  Steb- 
bins  V.  Guthrie,  4  Kan.  *353,  *364,  ♦365;  Drennan  v.  People,  10 
Mich.  175-177.  "Where  one  state  adopts  a  law  from  another, 
*81  the  judicial  construction  given  to  the  ♦statute  in  the  state  where 
it  orignated  follows  it  to  the  state  of  its  adoption."  Stebbins 
v.  Guthrie,  4  Kan.  *364. 

The  supreme  court  of  Indiana,  in  construing  its  statute,  has  decided 
that,  where  a  party  desires  that  only  written  instructions  sbail  be 
given  to  the  jury,  the  party  so  desiring  must  make  the  request  there- 
for within  such  reasonable  time  before  the  charge  is  to  be  given  that 
the  court  may  have  sufScient  time  to  prepare  such  written  instruc- 
tions, and  that  such  reasonable  time  for  making  the  request  is  generally 
at  or  before  the  close  of  the  evidence.  See  Newton  v.  Newton,  12  Ind. 
527;  Boggs  V.  Clifton,  17  Ind.  217,  218;  Manning  v.  Gasharie,  27 
Ind.  400,  410;  McJunkins  v.  State.  10  Ind  140,  143.  The  court  held 
in  the  first  two  cases  above  cited  that  if  the  request  is  not  made  until 
after  the  argument  of  the  case  is  concluded,  and  at  a  time  when  the 
eourt  is  about  to  give  oral  instructions  to  the  jury,  the  request  is  made 
too  late,  and  is  not  available;  and  the  court  further  held,  in  the  third 
case  cited,  that,  if  the  request  is  no:  made  until  about  five  minutes 
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before  the  conclusion  of  the  argament,  the  teqaest  is  not  made  in  time ; 
and  also  held,  in  this  same  case,  that  the  request  should  be  made  at 
or  before  the  close  of  the  evidence.  And  the  court  then  say:  "Thia 
seems  to  us  to  be  a  reasonable  rule.  It  imposes  no  hardship  on  the 
parties  or  counsel,  and  is  no  more  than  just  to  the  court.''  Manning 
V.  Gasharie,  27  Ind.  410.  The  rule  also  seems  reasonable  to  us;  for, 
while  it  imposes  no  hardship  upon  either  the  parties  or  the  counsel,  a 
different  rule  might  impose  great  hardship  or  great  inconvenience 
upon  both  the  court  and  parties  in  other  cases  waiting  for  their  cases 
to  be  het^rd.  If  counsel  may  wait  until  the  close  of  the  argument 
before  making  the  request,  it  would  necessarily  cause  great  delay  in 
the  proceedings  of  the  court,  and  materially  increase  costs  and  ex- 
penses. Generally,  it  would  require  an  adjournment  of  the  court  to 
enable  the  judge  to  prepare  his  written  instructions.  The  foregoing 
decisions  of  the  supreme  court  of  Indiana  were  all  made  prior 
*82  to  the  year  1868,  when  our  statute  was  ^adopted,  and  the  first 
three  of  said  decisions  construe  a  statute  of  which  ours  is  a 
literal  copy.  The  fourth  decision  cited  is  a  decision  in  a  criminal  case, 
construing  a  statute  similar  to  ours. 

We  would  think  that  a  request  made  at  the  close  of  the  evidence, 
and  before  the  commencement  of  the  argument,  would  always  be  in 
tfme;  but  the  request  might  be  made  earlier,  and  we  would  think  that 
there  might  be  cases  where  the  request  might  be  made  during  the  arga- 
ment. But  still  it  would  always  be  safer  for  counsel  to  make  the  re- 
quest at  least  as  early  as  the  close  of  the  evidence,  and  before  the  argu- 
ment is  commenced.  In  the  present  case,  the  request  was  not  made 
until  after  the  concluding  argument  was  commenced.  But  whether  it 
was  made  one  minute,  or  five  minutes,  or  one  hour,  before  the  conclu- 
sion of  the  argument,  is  not  shown.  It  is  shown,  however,  that  it  was 
not  made  in  time  to  enable  the  court  to  reduce  to  writing  all  its 
instructions  before  being  called  upon  to  give  them  to  the  jury.  There- 
fore, following  the  Indiana  decisions,  we  must  say  that  the  request  was 
not  made  in  time. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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Thomab  Gabvby  9.  a.  B.  Hatbnb,  Adm'r,  etc* 

July  Term,  1879. 

1.  Contract:  Services:  Payment^  when  Due.    Where  services  are  pe]> 

formed  nnder  a  single  and  entire  oontract,  in  the  absenoe  of  stipnlations 
to  the  contrary,  payment  is  not  due  until  the  services  are  fully  performed 
and  the  contract  completed. 

2.  Idmitations:  Ck>ntract:  When  Statute  Begins  to  Bun.    If»  pending 

such  a  contract*  the  party  employed  to  render  the  services  dies,  the  stat- 
ute of  limitations  does  not  begin  to  run,  on  the  claim  for  compensation, 
until,  by  the  appointment  of  an  administrator  or  executor,  there  is  some 
one  authorized  to  collect  and  receive  the  compensation. 

*83      *Error  from  Leavenworth  district  court. 

Action  brought  by  Havens,  as  administrator  of  the  estate  of 
Elijah  G.  Stevens,  deceased,  against  Thomas  Carney  and  Thomas  G. 
Stevens,  as  partners,  for  work  and  labor  done  by  the  decedent,  and 
for  moneys  by  him  deposited  with  the  defendants.  Trial  at  the  Sep- 
tember term,  1875,  of  the  district  court,  and  judgment  for  the  plaintiff. 
Carney  brings  the  case  to  this  court. 

Tko8.  P.  Fenlon,  E.  L.  Carney^  Clough  d^  Wheats  and  J.  D.  Shafer^ 
for  plaintiff  in  error. 

U.  W.  Id€f  for  defendant  in  error. 

BfiEWBR,  J.  This  was  an  action  by  Havens,  as  administrator  of  the 
estate  of  Elijah  C.  Stevens,  deceased,  against  Thomas  Carney  and 
Thomas  G.  Stevens,  as  partners.  The  petition  contained  two  causes  of 
action, — ihe  Jirst,  for  work  and  labor  done  by  the  deceased ;  the  second, 
for  moneys  deposited  by  him.  Stevens  made  default,  but  Carney  filed 
an  answer,  and  contested  the  action,  and,  judgment  having  been  ren- 
dered against  him,  now  brings  the  case  here.  By  consent,  the  cause 
was  referred  to  a  referee  to  report  on  all  the  issues  of  fact  and  law. 

The  referee  made  a  report,  and,  it  not  being  satisfactory,  the  cause 
was  referred  for  further  findings.  Another  report  was  made,  to  which 
defendant  excepted,  and  moved  for  a  new  trial;  but  the  court  over- 
ruled the  exceptions  and  the  motion  for  a  new  trial,  and  rendered  judg- 
ment for  the  administrator,  against  both  defendants,  for  $3, 694,  that 
being  the  share  of  the  deceased  in  the  profits  on  a  herd  of  cattle  taken 
to  Fort  Union,  New  Mexico.  There  is  no  case  made  or  bill  of  excep- 
tions in  the  record,  and  the  petition  in  error  is  predicated  solely  on  the 
pleadings,  the  report  of  the  referee,  and  the  journal  entries  in  the 
case.  It  must  be  assumed  that  the  testimony  warranted  the 
*84  findings  *of  fact  made  by  the  referee,  and,  for  the  purposes  of 
this  case,  those  findings  must  be  considered  as  substantial  ver- 
ities. 

So  far  as  the  second  count  is  concerned,  it  is  now  out  of  the  case, 
and  the  substantial  question  for  our  determination  arises  on  the  plea 
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of  the  statute  of  limitations ;  and  this  hinges  on  the  farther  qnestioc 
whether  a  cause  of  action  had  accrued  to  the  deceased  prior  to  his 
death,  or  only  matured  at  and  by  his  death.  The  deceased  died  while 
in  the  employ  of  defendants,  on  September  5, 1865.  Administration 
on  his  estate  was  first  taken  out  in  1872»  and  this  action  was  com- 
menced December  23, 1872.  Now,  if  the  cause  of  action  had  accrued, 
prior  to  the  death  of  Elijah  G.  Stevens,  then,  as  the  death  of  the 
creditor  does  not  suspend  the  running  of  the  statute  after  it  has  com- 
menced to  run,  the  action  was  barred.  Green  y.  Goble,  7  Ean.  *297. 
On  the  other  hand,  if  no  cause  of  action  had  accrued  until  the  death 
of  Stevens,  then,  as  there  was  no  one  who  could  sue  until  adminis- 
tration, the  statute  never  commenced  running  until  1872,  and  suit 
was  brought  immediately  thereafter.  Now,  it  appears  that  Elijah 
0.  Stevens  had  been  in  the  employ  of  defendants  for  some  years  prior 
to  his  death,  most  of  the  time  in  charge  of  a  branch  of  their  busi- 
ness at  the  Sac  and  Fox  agency,  but,  except  as  hereafter  stated,  with- 
out any  special  arrangement  as  to  his  compensation.  The  further 
facts  appear  in  the  following  findings  of  the  referee: 

"(8)  During  the  last  year  of  E.  C.  Steven's  employment,  the  said  T.  O. 
Stevens  &  Go.  projected  and  carried  out  a  scheme  for  conveying  a  large  herd 
of  cattle,  at  a  thousand  head  and  over,  from  the  Sac  and  Fox  agency  to  Fort 
Union,  in  New  Mexico,  there  to  be  sold.  This  project  was  carried  out  un- 
der the  supervision  of  E.  G.  Stevens,  who  assisted  in  purcliasing  the  cattle, 
and  who  conveved  the  herd  to  its  destination;  and  the  profits  amounted  to 
from  812,000  to  $14,000.  (8J)  That  the  cattle  arrived  at  Fort  Union,  New 
Mexico,  early  in  January,  1865.  They,  together  with  the  mules,  wagons,  and 
ponies  (except  one  team  of  four  mules  and  one  wagon)  were  sold  by  E.  C. 

Stevens  and  one  Guilford  Dudley,  and  the  proceeds  were  immediately 
♦85        forwarded  to  Carney  &  *Stevens,  at  Leavenworth,  Kansas,  and  the 

same  were  by  them  received  about  that  time.  After  wai*ds  Dudley  and 
E.  G.  Stevens  took  the  remaining  team  and  wagon,  and  returned  to  Leaven- 
worth about  the  month  of  April,  1865,  and  reported  on  their  sales,  when  Car- 
ney &  Stevens  settled  with  and  paid  Dudley,  and  of  the  money  received  by 
them  from  Fort  Union  paid  to  E.  G.  Stevens  $2,000 for  the  mules  and  wagons 
and  ponies  belonging  to  him,  which  were  sold  with  or  at  the  same  time  with 
said  cattle.  (9)  After  the  end  of  the  expedition  referi^ed  to  in  the  eighth 
finding,  thesaia  T.  G.  Stevens  &  Co.  were  organizing  a  second  herd,  to  be  sent 
through  the  same  route,  and  E.  G.  Stevens  was  preparing  and  gatliering  the 
herd  for  such  expedition,  and  while  so  engaged,  on  tiie  fifth  day  of  September* 
A.  D.  1865,  said  E.  G.  Stevens  was  drowned,  in  the  employ  of  said  T.  0. 
Stevens  &  Co.  (10)  It  was  understood  and  agreed,  between  the  said  T.  C. 
Stevens  and  Thomas  Carney,  as  the  firm  of  T.  G.  Stevens  &  Co.,  and  E.  C. 
Stevens,  that  E.  G.  Stevens  should  have  a  fourth  interest  in  the  profits  of 
these  cattle  herds,  as  a  compensation  for  his  services,  there  being  no  contract 
that  he  was  to  make  good  any  loss.  (11)  That  the  share  of  E.  G.  Stevens  in 
the  profits  of  the  herd  of  cattle  which  were  taken  through  amounted  to  about 
63,000.  (12)  That  during  the  year  1872  the  plaintiff  took  out  letters  of  ad- 
ministration on  the  estate  of  E.  G.  Stevens,  which  was  the  first  administration 
of  the  said  estate  since  the  said  E.  G.  Stevens'  death.  (18)  That  the  second 
herd  was  not  taken  to  Fort  Union  until  long  after  the  death  of  E.  G.  Stev- 
ens. If  ever  taken  there,  the  evidence  fails  to  show  what  became  of  them. 
The  evidence  shows  that,  when  the  cattle  thereof  were  finally  sold,  that 
there  was  considerable  loss;  but  it  nowhere  shows  how  much  of  a  loss  was 


CABNEY   r.  HAVENS.  67 

snstnined,  nor  whether  the  loss  was  the  result  of  causes  which  arose  he- 
fore  or  after  the  death  of  £.  C.  Stevens.  (14)^  That  the  understanding  with 
which  these  cattle  herds  were  gathered  was'  that  E.  C.  Stevens  and  one 
Parkinson  were  to  use  the  money  furnished  them  to  buy  cattle  to  take  to 
New  Mexico,  by  Carney  &  Stevens,  who  were. to  own  the  cattle;  and,  as 

compensation  for  the  labor  in  buying  and  taking  said  cattle  to  New 
^       Mexico,  E.  G.  Stevens  and  Parkinson  *were  each  to  have  one-fourth 

of  the  profits  that  came  from  the  sale  of  said  ciittle.  After  the  pur- 
chase of  the  cattle,  but  before  the  cattle  were  started  to  New  Mexico,  Carney  & 
Stevens  purchased  Parkinson^s  interest  in  the  profits  for  $2,000,  and  E.  C. 
Stevens  went  through  with  the  cattle.  (15^  That  the  organization  of  these 
herds  of  cattle  was  to  comply  with  a  contract  to  supply  certain  Indians,  made 
by  the  United  States  with  some  contractors,  and  which  was  being  filled  by 
Qurney  &  Stevens;  and  this  expedition  to  New  Mexico  by  E.  C.  Stevens,  and 
the  second  expedition,  which  was  being  organized  when  E.  C.  Stevens  was 
drowned,  was  on  the  same  contract,  and  a  continuance  of  the  same  agreement, 
as  to  profits  between  E.  C.  Stevens  and  Carney  &  Stevens.  (16)  That  the 
amount  to  be  paid  by  Carney  &  Stevens  to  E.  C.  Stevens  for  his  snare  in  the 
first  expedition  did  not  depend  on  the  result  of  the  second  expedition." 

From  these  findings  it  would  seem  that,  some  time  during  the  fall 
of  1864,  an  arrangement  was  made  with  deceased  which  contemplated 
the  sending  of  two  droves  of  cattle  under  his  care  to  New  Mexico,  and 
that,  while  engaged  in  this  work,  and  prior  to  its  completion,  he  died. 
Prima  facie,  payment  for  work  is  dne  when  the  work  is  done,  and  not 
due  till  then.  Wages  for  services,  when  a  specific  time  or  amount  of 
service  is  contracted  for,  are  only  due  when  the  services  are  fully  ren- 
dered, and  it  matters  not  how  great  may  be  the  variety  or  amount  of 
the  services,  provided  they  are  included  in  a  single  contract.  Where 
services  are  rendered  under  one  and  the  same  agreement,  the  statute 
of  limitations  begins  to  run  from  the  termination  of  the  contract,  and 
not  from  the  time  when  the  services  were  rendered,  though  no  work 
is  done  within  the  period  of  the  statute.  Vanhorn  v.  Scott,  28  Pa. 
St.  316.  Against  an  account  for  work  and  labor  done  under  an  agree- 
ment  for  payment,  not  specifying  at  what  time  such  payment  should 
be  made  or  how  long  such  labor  should  be  performed,  the  statute  of 
limitations  does  not  commence  running  until  the  labor  ends.  Littler 
?.  Smiley,  9  Ind.  116.     Ordinarily,  parties  fix  by  their  agreement  the 

time  and  mode  as  well  as  the  amount  of  payment,  at  least  in 
*87      cases  of  im*portance.     But  when  they  fail  to  express  either,  it 

is  understood  that  they  intend  what  the  law  implies.  We  see 
nothing  to  take  this  case  out  of  the  general  rule.  The  only  thing  that 
tends  to  show  this  an  exception  is  the  manner  in  which  the  compen- 
sation was  to  be  determined,  i.  «.,  by  the  profits  on  each  drove.  If 
be  was  to  receive  a  certain  share  of  the  profits  on  the  first  drove,  ir- 
I6spective  or  the  results  of  the  second,  was  it  not  due  fo  him  when 
those  profits  were  ascertained  and  realized  ?  Doubtless  this  was  a 
circumstance  from  which,  with  very  little  additional  testimony,  a  jury 
^ould  be  warranted  in  finding  that  payment  was  intended  as  soon  as 
the  profits  were  realized  upon  the  first  drove;  but  it  does  not,  stand- 
ing  by  itself^  as  matter  of  law,  prove  that  payment  was  then  due.    It 
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does  not  of  itself  divide  the  contract,  otherwise  shown  to  be  an  entire 
one.  Many  reasons  might  have  induced  defendants  to  desire  to  re- 
tain payment  until  full  completion  of  the  contract.  As  they  were 
furnishing  the  funds,  they  might  need  the  money.  They  might  de- 
sire to  hold  it  as  a  guaranty  of  good  faith,  and  against  negligence  or 
abandonment  on  the  part  of  deceased.  Whatever  might  have  been 
the  motive,  nnless  they  so  contracted,  they  were  not  bound  to  pay 
until  the  full  completion  of  the  contract.  That  the  parties  did  not 
intend  earlier  payment,  is  supported  by  the  fact  that  they  did  not 
pay;  and  also  by  the  fact  that  Dudley,  who  was  with  deceased  in  care 
of  the  first  drove,  and  who  came  in  with  him  after  closing  up  the  sale, 
was  settled  with  and  paid;  and  by  the  further  fact  that  defendants 
paid  deceased  at  the  same  time  the  proceeds  of  some  individual  prop- 
erty sold  with  the  drove.  While,  of  course,  these  matters  are  not  con- 
vincing and  conclusive,  yet  they  support  the  conclusion  of  the  referee. 
Nothing  else  appears  worthy  of  notice  affecting  the  question,  and  we 
cannot  say  that  the  referee  or  court  erred  in  concluding  that  the  con- 
tract was  an  entirety,  and  payment  due  only  upon  the  completion  of 
the  entire  contract.  As  the  contract  was  not  completed  at  the  time 
of  the  death  of  the  deceased,  he  had  no  cause  of  action,  and  the  stat- 
ute did  not  commence  to  run  before  his  death. 
*88  *We  see  no  other  matter  requiring  notice,  and  the  judgment 
will  be  a£Srmed. 
(All  the  justices  concurring.) 


Sabah  FLEicma  and  others  v.  John  W.  Balb. 

July  Term,  1879.     . 

A.dminiBtration:  Administrator's  Deed:  Validity:  Probate  Court:  Ju- 
risdiction. On  the  eighteenth  day  of  January,  1877,  an  administrator 
filed  in  the  office  of  the  probate  court  of  Allen  county  a  petition,  asking 
for  authority  to  sell  certain  real  estate  belonging  to  the  estate,  or  so  much 
thereof  as  might  be  necessary,  after  exhausting  the  personal  property,  to 
pay  the  debts  of  the  estate,  and  setting  forth  sufficient  reasons  therefor. 
The  probate  court  then,  after  entering  certain  recitals,  made  the  follow- 
ing order,  to-wit:  ''Whereupon  it  is  ordered  that  said  administrator 
cause  notice  of  the  pendency  of  this  proceeding,  and  of  the  time  of  hear- 
ing the  same,  by  publishing  a  notice  in  the  Humboldt  Union  two  consec- 
utive weeks;  and  it  is  further  ordered  that  the  said  petition  be  set  for 
hearing  on  the  twenty-ninth  day  of  January,  at  1  o'clock  p.  m."  The 
Humboldt  Union  was  a  weekly  newspaper,  published  in  said  Allen  county, 
and  the  administrator  published  a  notice  therein  on  January  20  and  27; 
1877,  stating,  among  other  things,  that  the  petition  would  "come  on  for 
final  hearing  on  the  twenty-ninth  day  of  January,  A.  D.  1877,  at  the  hour 
of  10  o'clock  A.  M.,  at  the  probate  court-room,  in  the  county  aforesaid." 
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Tbe  probate  oonrt  heard  said  petition  on  January  29»  1877,  and  ordered 
that  said  property,  or  so  much  thereof  as  might  be  necessary,  be  sold  "at 
public  or  private  sale,  for  cash  in  hand,  or  on  deferred  payments,  not  to 
exceed  two  years,  with  interest,"  etc.  The  probate  court  at  the  same 
time  appointed  the  appraisers,  who  were  disinterested  householders  and 
competent  in  every  other  respect  to  act.  After  qualifying,  they  appraised 
the  property,  it  being  a  certain  quarter  section  of  land.  They  appraised 
the  east  half  at  S266.66,  and  the  west  half  at  $800.  The  administrator 
then  sold  the  property  at  private  sale  for  $950;  that  sum  being  $150  more 
than  three-fourths  of  the  appraised  value.  The  administrator  then  made 
a  return  of  his  proceedings  to  the  probate  court,  and  the  court,  after  care- 
fully examining  the  same,  confirmed  the  sale,  and  ordered  the  administra- 
tor to  make  a  deed  for  the  property  to  the  purchaser,  which  the  adminis- 
trator did,  and  the  purchaser  afterwards  took  possession  of  the  property 
under  such  deed.  Afterwards  the  heirs  at  law  of  the  administrator's  in- 
testate commenced  this  action  to  eject  the  purchaser  from  the  premises. 
^  Held,  *that  the  action  cannot  be  maintained;  that  the  proceedings 
of  the  probate  court  and  daid  sale  and  deed  are  valid;  that  none  of  the 
defects  or  irregularities  in  the  proceedings  of  the  probate  court,  or  in  the 
appraisement  or  sale  of  said  property,  are  sufficient  to  deprive  the  probate 
court  of  jurisdiction,  or  to  defeat  its  jurisdiction,  or  to  render  its  proceed- 
ings, or  said  sale  or  deed,  void.^ 

Error  from  Allen  district  court. 
The  case  is  stated  in  the  opinion. 
0.  P.  Smithy  for  plaintiffs  in  error. 
Cat€8  <£  Keplinger,  for  defendant  in  error. 

■ 

Valentine,  J.  This  was  an  action  of  ejectment,  brought  by  Sarah 
Fleming  and  others  against  John  W.  Bale,  to  recover  certain  real  es- 
tate. Both  parties  claim  under  Eli  Fleming,  deceased.  The  plain- 
tiffs claim  as  the  heirs  at  law  of  said  Eli  Fleming ;  and  the  defendant 
claims  under  an  administrator's  deed,  executed  to  him  by  James  W. 
Ellis,  administrator  of  tbe  estate  of  said  Ell  Fleming.  The  judgment 
of  the  court  below  was  in  favor  of  the  defendant,  and  tbe  plaintifiFs 
now  bring  the  case  to  this  court.  It  is  admitted  that  the  plaintiffs 
are  the  heirs  at  law  and  that  Ellis  is  the  administrator  of  said  Eli 
Fleming,  and  that  said  administrator's  deed  was  regularly  executed 
by  the  administrator  to  the  defendant;  but  it  is  claimed  by  the  plain- 
tiffs that  there  were  such  great  irregularities  in  the  proceedings  of  the 
probate  court,  and  in  the  appraisement  and  sale  of  the  property,  that 
no  title  to  the  property  ever  passed  to  the  defendant.  It  will  be  ob- 
served that  the  plaintiffs*  attack  upon  the  proceedings  of  the  probate 

court  is  collateral  only,  and  therefore  that  no  irregularities  in 
*90      such  proceedings  can  avail  the  plain^tiffs  anything,  unless  such 

irregularities  go  to  defeat  the  jurisdiction  of  the  court.  It  will 
also  be  observed,  by  an  inspection  of  the  constitution  and  statutes  of 
Kansas,  that  the  probate  courts  of  this  state  are  court$  of  record,  hav- 
ing exclusive  original  jurisdiction  of  all  such  matters  as  were  attempted 

>8ee  Bzyan  v.  Bander,  po9t,  *d5;  Fudge  v.  Fudge,  po9i,  *418b 
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to  be  brought  within  tbejorlBciictioa  of  the  probate  oonri  in  the  pres- 
ent case,  and  therefore  that  a  want  of  jurisdiction  will  not  be  presumed, 
but  must  be  made  to  affirmatively  appear.  With  these  preliminary 
remarks,  we  shall  now  proceed  to  consider  the  objections  urged  by  the 
plaintiffs  against  the  proceedings  of  the  probate  court,  and  against  the 
appraisement  and  sale  of  said  property. 

On  the  eighteenth  day  of  January,  1877,  the  administrator  filed  in 
the  office  of  the  probate  court  of  Allei;  county  a  petition,  asking  for 
authority  to  sell  said  real  estate,  or  so  much  thereof  as  might  be  nec- 
essary, after  exhausting  the  personal  property,  to  pay  the  debts  of  the 
estate,  and  setting  fourth  sufficient  reasons  therefor.  The  probate 
court  then,  after  entering  certain  recitals,  made  the  following  order : 

"Whereupon  it  is  ordered  that  said  administrator  cause  notice  of  the  pen- 
dency of  this  proceeding,  and  of  the  time  of  hearing  the  same,  by  publishing 
a  notice  in  the  Humboldt  Union  two  consecutive  weeks ;  and  it  is  further 
ordered  that  the  said  petition  be  set  for  hearing  on  the  twenty-ninth  day  of 
January,  at  1  o'clock  p.  M-" 

The  Humboldt  Union  was  a  weekly  newspaper,  published  in  said 
Allen  county;  and  the  administrator  published  a  notice  therein  on 
January  20  and  27, 1877,  stating,  among  other  things,  that  the  peti- 
tion would  **come  on  for  final  hearing  on  the  twenty-ninth  day  of 
January,  A.  D.  1877,  at  the  hour  of  ten  o'clock  a.  m.,  at  the  probate 
court  room  in  the  county  aforesaid."  The  probate  court  heard  said 
petition  on  January  29,  1877,  and  ordered  that  said  property,  or  eo 
much  thereoi  as  might  be  necessary,  be  sold  **at  public  or  private  sale, 
for  cash  in  hand,  or  on  deferred  payments,  not  to  exceed  two  years, 
with  interest,"  etc.     The  probate  court  at  the  same  time  appointed 

the  appraisers,  who  were  disinterested  householders,  and  com- 
*91       potent  in  every  other  respect  to  act.     After  'qualifying,  they 

appraised  the  property  now  in  controversy,  viz.,  the  north-east 
quarter  of  section  19,  in  township  25,  range  18,  in  said  Allen  county, 
at  $1,066.66.  They  appraised  the  east  half  and  west  half  separately, 
however, — the  east  half  at  $266.66,  and  the  west  half  at  $800.  The 
administrator  then  sold  the  property  at  private  sale  to  the  defendant 
in  this  action  for  $950.  Whether  the  sale  was  for  cash  in  hand  or 
not  is  not  very  definitely  shown,  nor  is  it  material;  but  we  would 
infer  from  the  language  used  that  it  was  for  cash  in  hand.  At  least, 
it  would  seem  that  the  money  was  paid  before  the  deed  was  made. 
The  administrator  made  a  return  of  his  proceedings  to  the  probate 
court,  and  the  court,  after  carefully  examining  the  same,  confirmed 
the  sale,  and  ordered  the  administrator  to  make  a  deed  for  the  prop- 
erty to  the  purchaser.  Afterwards  the  administrator  made  said  deed, 
and  delivered  it  to  the  purchaser,  who  took  posession  of  the  property 
under  it.  And  afterwards  the  plaintiffs  commenced  this  action  to 
eject  the  purchaser  from  the  premises. 

We  shall  now  consider  the  points  made  by  the  plaintiffs,  the  said 
heirs  of  Eli  Fleming, 
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1.  They  elaim  that  the  said  service  of  the  notice  of  the  hearing  of 

the  petition  to  sell  said  real  estate  to  pay  the  debts  of  the  estate  was 

void,  because  it  -was  made  by  publication  only,  while  the  law  and  the 

circamstances  of  this  case  required,  as  they  claim,  that  the  service 

should  have  been  made  personally  upon  them.     All  the  proceedings 

were  had  in  Allen  county,  and  all  the  plaintiffs  resided  therein ;  and 

for  this  reason  the  plaintiffs  claimed  that  the  service  should  have 

been  personal,  and  not  by  publication.     But  does  the  law  require  it? 

Dp  to  1868,  the  laws  of  Kansas  authorized  only  two  ways  of  making 

such  service, — either  by  publication  in  a  newspaper  for  six  weeks, 

or  by  posting  ten  hand-bills  in  ten  public  places  for  twenty  days. 

Comp.  Laws  1862,  p.  531,  §  181.     In  1868  the  law  was  changed  so 

as  to  read  as  follows : 

^92       *^Sec  118.  The  court  shall  require  notice  of  the  petition,  *and  of  the 
time  and  place  of  hearing  the  samerto  be  given  for  such  length  of 
time  and  in  such  manner  as  the  court  may  see  proper.  *'    Gen.  St.  p.  455 ;  Comp. 
Laws  1879,  p.  424. 

Under  this  statute,  the  service  of  the  notice  maybe  made  "in  such 
manner  as  the  court  may  see  proper. "  It  may  be  made  in  more  than 
two  ways:  It  may  be  made  by  publication,  or  by  posting  hand- 
bills, or  by  serving  the  notice  personally,  or  by  any  other  proper  way. 
If  the  person  interested  resided  in  New  York,  it  might  possibly  be 
made  upon  him  by  letter.  But,  of  course,  the  court  should  in  all 
cases  exercise  its  best  judgment;  and  for  any  abuse  of  discretion  er- 
ror would  lie.  The  service  should  be  such  that  the  parties  interested 
would  in  all  probability  get  the  notice.  And  we  must  suppose  that 
probate  courts  will  do  their  duty.  We  cannot  suppose  that  probate 
courts  will  conspire  with  administrators  to  rob  or  defraud  widows  or 
orphans,  unless  they  are  restrained  from  exercising  some  of  the  powers 
which  the  legislature  has  seen  fit  in  its  wisdom  to  confer  upon  them. 
We  think  that  the  service  of  the  notice,  in  cases  like  this,  may  be  made 
by  publication,  at  the  discretion  of  the  probate  court.  In  our  opinion, 
however,  personal  service,  where  it  could  be  made  upon  adult  parties, 
would  be  much  better.  It  is  not  claimed,  however,  that  the  plain- 
tiffs in  this  case  did  not  have  ample  notice  in  fact  of  the  hearing  of 
said  petition,  although  they  claim  that  they  had  none  in  law. 

2.  It  is  claimed  that  no  affidavit  for  publication,  such  as  is  re- 
quired by  section  73  of  the  Civil  Code,  was  filed  with  the  probate 
court.    The  only  answer  to  this  is  that  the  law  does  not  require  it. 

3.  It  is  claimed  that  the  order  of  the  probate  court  did  not  state, 
nor  require  the  notice  to  state,  where  the  petition  was  to  be  heard. 
This  was  an  irregularity;  but,  of  course,  the  petition  was  to  be  heard 
&t  the  probate  court  room,  and  the  notice  itself  so  stated. 

4.  It  is  claimed  that  said  order  did  not  state  the  year  when  said 

petition  would  be  heard.     This  order  was  made  on  January 

*93      18,  1877.     The  year  had  already  been  men'^tioned,  and  the 

court  then  "ordered  that  the  said  petition  be  set  for  hearing 
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on  the  twenty-ninth  day  of  January,  at  1  o'clock  p.  h./'  and  the  notice 
stated  th^t  the  petition  would  be  beard  on  January  29,  1877.  We 
think  tbis  is  sufficient. 

5.  It  is  claimed  that  the  order  stated  that  the  hearing  would  be  at 
1  o'clock  p.  M.  of  Janaary  29tb,  wbile  the  notice  stated  that  it  would 
be  at  10  o'clock  a.  m.  of  that  day.  We  do  not  think  that  this  vari« 
anceis  fatal.  It  must  be  remembered  that  this  is  a  collateral  attack 
upon  the  proceedings,  and  not  a  direct  attack. 

6.  It  is  claimed  that  the  order  which  was  made  on  January  18»  1877, 
required  that  the  notice  should  be  published  "  in  the  Humboldt  Union 
two  consecutive  weeks,"  which  publication  was  an  impossibility,  as 
the  hearing  was  to  be  had,  and  was  had,  on  January  29, 1877,  giving 
only  eleven  days,  instead  of  two  weeks,  for  such  publication.  Now, 
the  whole  of  said  order  must  be  considered  together,  and,  so  consider- 
ing it,  it  shows  that  the  probate  court  simply  meant  that  the  notice 
should  be  published  in  the  Humboldt  Union  two  consecutive  times ; 
that  is,  that  the  notice  should  be  inserted  in  the  next  two  issues  of 
the  Humboldt  Union,  which  should  be  published  after  the  order  was 
made,  and  before  the  hearing  was  to  be  had,  and  on  January  20  and 
27, 1877,  and  tbis  was  done.  The  notice  was  to  be  published  "two 
consecutive  weeks,"  not /or  two  consecutive  weeks,  and  by  the  phrase 
"two  consecutive  weeks"  the  probate  court  evidently  meant  "two  con- 
secutive times."  That  the  order  must  be  so  construed,  see  State  v. 
Yellow  Jacket,  etc.,  Co.,  5  Nev.  416;  Swett  v.  Sprague,  55  Me.  190; 
Banta  v.  Wood,  32  Iowa,  470, 474.  This  case  differs  from  that  of  Beed 
V.  Sexton,  20  Kan.  *195.  In  that  case  the  language  of  the  act  com- 
mented on  showed  that  four  full  weeks  must  elapse  after  the  com- 
mencement of  the  publication  in  the  newspaper,  or  after  the  posting 
of  the  notices,  before  the  order  of  the  commissioners  could  go  into  ef- 
fect. Laws  1872,  p.  384,  §  2.  In  this  case,  the  order  of  the  probate 
court  shows  that  the  hearing  of  the  petition  was  to  be  had  in  eleven 

days  after  the  order  was  made,  and,  therefore,  that  the  probate 
*94      *court  meant  by  the  language  used  simply  two  insertions  in  the 

newspaper,  and  that  two  full  weeks  should  elapse. 
Neither  is  this  case  like  that  of  Mickel  v.  Hicks,  19  Kan.  *578.  In 
that  case  the  notice  was  not  published  six  weeks,  as  required,  nor  even 
five  weeks;  nor  were  there  six  insertions  of  the  notice  in  any  weekly 
newspaper,  as  required.  Hence  that  case  is  no  precedent  for  this. 
We  do  not  think  that  any  of  the  feregoing  irregularities  or  defects  can 
vitiate  the  proceedings  of  the  probate  court  when  attacked  collaterally, 
as  in  this  case. 

7.  It  is  claimed  that  the  order  of  the  probate  court  to  sell  the  prop- 
erty is  void,  because  the  order  was  in  the  alternative, — to  sell  "at 
public  or  private  sale,"  and  "for  cash  in  hand  or  on  deferred  pay- 
ments." We  think  the  probate  court  erred  in  not  directing  how  the 
property  should  be  sold;  but  it  was  mere  error.  It  does  not  render 
the  proceedings  void. 
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8.  It  is  claimed  that  all  the  proceedings  are  void,  because  the  probate 
coart  appointed  the  appraisers.  We  woald  think  that  the  admia- 
istrator  shonld  have  appointed  them ;  but  the  administrator  adopted 
their  appointment  and  used  them,  and  they  were  competent  in  every 
respect;  and  therefore  we  think  that  the  error  was  an  immaterial  one. 

d.  It  is  claimed  that  the  sale  is  void,  not,  as  we  understand,  be^ 
cause  the  property  was  appraised  in  separate  tracts  and  then  sold  in 
gross,  but  because  one  or  the  other  of  the  tracts  so  appraised  and 
sold  may  have  been  sold  for  less  than  three-fourths  of  its  appraised 
Tslae.  There  is  nothing  in  the  record  that  tends  to  show  that  any 
portion  of  the  tract  was  sold  for  less  than  three-fourths  of  its  appraised 
?alue,  while  there  is  something  in  the  record  that  tends  to  show  other- 
wise. The  administrator  returns  that  the  property  was  sold  for  "not 
less  than  three-fourths  of  the  appraised  value;"  and  the  figures  re- 
turned by  him  show  that  the  entire  tract  was  sold  for  $150  more  than 
three-fourths  of  its  appraised  value.  Besides,  the  sale  was  confirmed 
by  the  probate  court,  and  a  deed  was  executed  by  the  administrator, 
and  the  statute  says  that  such  a  deed  ''shall  be  received  in  all 
'95  courts  as  presump^tive  evidence  that  the  executor  or  admin- 
istrator in  all  respects  observed  the  directions  and  complied 
with  the  requisitions  of  the  law."  Executors'  and  Administrators' 
Act,  §  133,  Comp.  Laws  1879,  p.  426. 

The  judgment  of  the  court  below  will  be  affirmed, 

(All  the  justices  concurring.) 


Andebson  B.  Bbyan  v.  Mabgabbt  Baudeb  and  others* 

July  Term,  1879. 

Administrator's  Sale  and  Deed:  Petition:  Validity.  Where  the  peti- 
tion of  an  administrator,  filed  in  the  probate  court,  for  authority  to  sell 
real  estate  to  pay  debts  due  from  the  estate,  only  alleges  the  property 
18  situate  in  the  county  where  the  petition  is  filed,  and  fails  to  contain 
any  other  description  of  such  property,  but  sets  forth  all  the  other  facts 
required  to  be  stated  in  a  petition  of  this  character,  held,  that  the  peti- 
tion is  not  fatally  defective.  And  also  held,  that  such  omission  does  not 
render  the  sale  void,  or  the  deed  invalid.^ 

Error  from  Miami  district  court. 

Ejectment,  brought  by  Margaret  Bander  and  two  others,  plaintiffs, 
against  Bryan,  to  recover  certain  real  estate.  Trial  by  the  court  at 
the  November  term,  1875.  Upon  the  trial  it  was  admitted  that 
Simeon  Bander  owned  the  land  in  controversy  at  the  time  of  his  death, 
in  1860.     The  plaintiffs  proved  that  they  were  the  heirs  of  Simeon 

^See  Fleming  ▼.  Bale,  anU,  «88;  Fudge  v.  Fudge,  po9t,  *^416. 
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Bauder.  Bryan  relied  for  his  title  and  possession  npon  an  adminis- 
trator's deed  of  the  date  of  March  22,  1870,  which  be  attempted  to 
introduce  in  evidence;  but  said  deed  and  the  proceedings  were  by  the 
court  held  incompetent  testimony.  Judgment  was  rendered  in  favor 
of  the  plaintiffs,  the  heirs  at  law  of  Simeon  Bauder.  Bryan  brings' 
the  case  here  on  error. 

IV.  T.  Johnston  and  Beeson  d  Baker,  for  plaintiff  in  error. 

Simpson  d  Brayman^  for  defendants  in  error* 

*96  ^HoRTON,  G.  J.  This  was  an  action  brought  in  the  court  below 
by  the  heirs  at  law  of  one  Simeon  Bauder,  to  recover  certain 
real  estate  in  Miami  county,  of  which  Simeon  Bauder  died  seized  in 
the  fall  of  I860.  The  plaintiff  in  error,  defendant  below,  claimed  title 
under  an  administration  sale,  after  the  death  of  said  Bauder,  to  pay 
debts  due  from  the  estate.  On  the  third  of  February,  1870,  A.  J. 
Shannon,  administrator  of  Simeon  Bauder,  deceased,  filed  a  petition 
in  the  probate  court  of  Miami  county,  for  an  order  of  sale  of  real  es- 
tate to  pay  debts.  The  petition  stated  that  the  proceeds  arising  from 
the  sale  of  the  personal  property  of  the  deceased  amounted  to  $31.31 : 
that  the  personal  property  on  hand  was  worth  $2.05;  that  the  debts 
amounted  to  $165,  and  the  costs  and  accruing  costs  of  administration 
would  be  $85  more ;  that  there  would  not  be  funds  in  bis  hands  to  pay 
the  debts  without  selling  a  part  of  the  real  estate  belonging  to  the  de- 
ceased; and  that  the  land  was  situated  in  Miami  county.  No  other 
description  of  the  real  estate  was  set  forth.  Thereupon  the  court  made 
an  order  of  publication.  On  the  twenty-first  of  February,  1870,  upon 
proof  of  the  publication  of  the  order,  according  to  law,  the  court  made 
an  order  of  sale.  This  order  fully  described  the  land  in  controversy. 
On  March  22,  1870,  the  sale  was  approved  and  confirmed.  The  ad- 
ministrator's deed  was  executed  and  acknowledged  the  same  day. 
The  plaintiff  in  error  offered  to  show  title  under  the  sale.  The  court 
held  the  administrator's  deed  invalid,  and  refused  to  receive  it  in  evi- 
dence, on  the  ground  that  the  probate  court  bad  not  jurisdiction,  be- 
cause the  petition  to  the  probate  court  for  authority  to  sell  the  land 
did  not  contain  a  sufiBcient  description  of  it. 

Section  115,  c.  37,  of  the  act  relating  to  executors  and  administra- 
tors, provides  that,  **in  order  to  obtain  such  authority,  [to  sell  the  real 
estate  of  the  deceased,]  the  executor  or  administrator  shall  file  his 
petition  in  the  court  which  issued  his  letters  testamentary  or 
*97  of  administration."  Section  *117  directs  "the  petition  shall 
set  forth  the  amount  of  debts  due  from  the  deceased,  as  nearly 
as  they  can  be  ascertained,  and  the  amount  of  charges  of  administra- 
tion, the  value  of  the  personal  estate  and  effects,  and  a  description  of 
the  real  estate  to  be  sold."  It  is  well  established  that,  when  a  court 
has  jurisdiction  of  the  subject-matter  and  of  the  parties  in  an  action, 
the  orders  and  judgment  of  the  court  are  not  void  on  account  of  mere 
defects  in  the  pleadings  or  irregularities  in  the  subsequent  proceed- 


BRYAN  V.  BAU0BB.  8& 

ings.  In  BelliBg.the  real  estate  of  decedent,  complete  jurisdiction  is 
acquired  by  filing  the  petition  praying  the  coart  to  make  an  order, 
which,  under  the  statute,  the  court  is  competent  to  make,  and  giving 
the  notice  of  the  time  and  place  of  the  hearing  of  the  petition.  The 
fih'ng  of  a  petition  and  giving  notice  to  the  heirs  are  jurisdictional 
acts.  The  action  of  the  court  is  upon  the  petition.  •  All  parties  in- 
terested, after  due  notice,  are  required  to  come  in  and  oppose  the  ap- 
plication. The  statute  contemplates  a  hearing  of  parties,  and  an 
adjudication  upon  the  subject  of  the  petition.  Whether  the  petition 
is  in  proper  form,  or  sets  forth  sufficient  facts,  are  matters  for  the 
determination  of  the  court  in  the  exercise  of  its  jurisdiction.  Of 
coarse,  if  a  mere  blank  paper  is  filed  as  a  petition,  jurisdiction  would 
not  attach,  because  there  would  be  nothing  for  the  court  to  act  upon; 
bat  when  a  petition  contains  sufficient  matters  to  challenge  the  atten- 
tion of  the  court  as  to  its  merits,  and  such  a  case  is  thereby  presented 
as  authorizes  the  court  to  deliberate  and  act,  although  defective  in  its 
allegations,  the  cause  is  properly  before  the  court,  and  jurisdiction 
is  not  wanting.  This  principle  underlies  all  judicial  proceedings. 
The  omission  of  a  fuller  description  of  the  land  in  the  petition  was 
clearly  unintentional,  and  its  mere  omission,  the  petition  being  other- 
wise sufficient,  did  not  invalidate  the  proceedings  in  the  probate 
court,  or  render  void  the  deed  of  March  22, 1870.  The  allegation  that 
the  land  was  situate  in  Miami  county  was  some  description,  and  no 
property  was  ordered  sold  but  what  was  situate  in « said  county. 
Hence  the  order  to  sell  really  described  the  property  in  the 
*98  petition,  but  described  it  more  *fully  and  at  greater  length, 
and  in  such  a  manner  that  it  could  be  identified.  Overton  v. 
Johnson,  17  Mo.  442;  Mount  v.  Yalle,  19  Mo.  621. 

Counsel  urge  that  the  deed  is  invalid  because  the  record  of  the  pro- 
bate court  fails  to  show  any  debts  or  demands  allowed  against  the 
estate  of  said  Simeon  Bauder,  deceased.  We  think  this  immaterial. 
The  validity  of  the  administrator's  deed  does  not  depend  upon  the 
irregularity  of  the  proceedings  in  that  court,  but  whether  jurisdiction 
was  acquired.  We  hold  that  the  court  had  jurisdiction.  See  Flem- 
ing V.  Bale,  anU,  *88. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  a  new  trial  in  accordance  with  the  views  herein  ex- 
pressed. 

(All  the  justices  concurring.) 
V.28K— 6 
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HowABD  M.  HoLDBN  V.  NiHA  Oabbbtt  and  others. 

July  Term,  1879. 

1.  Judgment  Lien:  Extent.    The  lien  of  adjudgment  or  an  execution 

levy  is  only  upon  the  actual  interest  of  the  judgment  debtor  in  real  estate, 
and  does  not»  except  in  c<'i8es  where  the  doctrine  of  estoppel  applies,  ex- 
tend to  interests  which  by  the  record  are  apparently,  but  are  not  in  fact, 
vested  in  him.^ 

2.  Iiiens:  Priority  of:  Mortgage  and  Judgment:  Notioe.    The  lien  of  a 

mortgage,  unrecorded  at  the  date  of  a  Judgment,  but  recorded  before  the 
sale  upon  an  execution  issued  thereon,  is  prior  to  the  lien  of  the  judg- 
ment, and  the  purchaser  buys  with  constructive  notice  of  the  mortgage.' 

Error  from  Pottawatomie  district  court. 

Action  brought  by  Nina  Garrett  against  Uriah  Stephens  and 
Martha  J.  Stephens,  his  wife,  John  Dial,  John  M.  Wheeler,  W.  H. 
Byus,  and  Howard  M.  Holden,  upon  a  note,  executed  by  the  said  Uriah 
Stephens,  November  25, 1869,  payable  in  seven  years  and  nine  months 
after  date,  with  interest  at  10  per  cent,  per  annum,  and  to  fore- 
close a  mortgage  given  at  the  same  time  to  secure  the  payment  ot 
said  note,  by  the  said  Uriah  Stephens  and  wife,  upon  certain 
*99  real  estate  situated  in  *the  county  of  Pottawatomie.  The  other 
defend^ints  were  made  parties  for  the  purpose  of  determining 
any  interest  they  might  have  in  and  to  said  real  estate,  and  the  prior- 
ity of  all  claims  or  liens  thereon.  Service  of  summons  was  duly  made 
upon  all  of  the  defendants.     Uriah  Stephens,  Martha  J.  Stephens, 

iSee,  also.  English  v.  Law.  27  Kan.  242;  Bush  v.  Bush.  88  Ean.  663.  6  Pac.  Rep. 
794.  One  who.  being  no  party  to  the  judgment,  purchases  at  sheriff's  sale  real 
estate,  which  hy  the  record  apparently  belongs  to  the  defendant,  is  protected 
against  unrecorded  deeds  and  mortgages  and  outstanding  equities  as  fully  as  one 
who  takes  a  voluntary  conveyance  from  such  defendant.  Xee  v.  Bermmghana, 
80  Ean.  812.  1  Pac.  Rep.  78. 

*  As  to  lien  of  Judgment,  see  Babcock  v.  Jones,  15  Ean.  *2Q6.  and  note. 

A  Judgment  is  a  lien  only  on  the  actual  interest  of  the  debtor  in  the  land,  and 
is  subject  to  all  prior  equities.  Withnell  v.  Courtland  Wagon  Co.,  25  Fed.  Rod. 
872;  Wells  v.  Benton.  (Ind.)  8  N.  E.  Rep.  444;  Heberd  v.  Wines,  (Ind.)  4  N.  E. 
Rep.  457;  Wright  v.  Jones,  Id.  281;  Foltz  v.  Wert,  (Ind.)  2  N.  E.  Rep.  950;  Boyd 
V.  Anderson^lnd.)  1  N.  E.  R«p.  724;  Hays  v.  Regar,  Id.  886;  Mansfield  v.  Gregory, 
(Neb.)  9  N.  W.  Rep.  87.  Bee,  also,  Rice  v.  Eelso,  (Iowa,)  7  N.  W  Rep.  8;  Nessler 
V.  Neher.  (Neb.)  28  N.  W.  Rep.  845.  A  building  on  leasehold  property,  which  a 
tenant  has  a  right  to  remove,  is.  with  the  interest  of  the  tenant  in  tJie  land,  sub- 
ject to  the  lien  of  a  judgment  against  him.  Haden  v.  Goppinger.  (Iowa.)  24  N.  W. 
Rep.  748.  In  Illinois,  when  the  legal  title  is  in  the  hands  of  a  trustee,  for  the  pur- 
poses of  carrying  out  an  active  trust,  a  Judgment  creditor  has  no  lien.  Brandies 
▼.  Cochrane,  5  Sup.  Ct.  Rep.  194. 

A.  agreed  to  purchase  certain  lands  of  B..  as  agent  of  C,  and  the  deed  was  made 
out  to  A.,  but  he  declined  to  receive  it,  on  the  ground  that  he  could  not  pay  the 
price,  and  had  agreed  to  let  D.  have  the  lands  at  the  same  sum.  The  agent  re- 
fused to  alter  the  deed,  and  D.  paid  the  money  to  him.  and  A.  conveyed  the  prop- 
erty to  D.  Held,  that  a  Judgment  against  A.  was  not  a  lien  on  the  lands.  Atkin- 
son V.  Hancock.  (Iowa,)  25  N.  W.  Rep.  701.  Where  A.  conveys  an  undivided  half 
interest  in  lands  to  B.,  and  then  quitclaims  his  interest  to  C,  the  latter  obtains 
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and  W.  H.  Byns  filed  no  answers^  bat  made  default  in  said  action. 
John  Dial,  John  M.  Wheeler,  and  Howard  M.  Holden  each  filed  sep- 
arate answers  in  the  action,  setting  up  his  claim  or  interest  in  said 
real  estate.  Trial  at  the  August  term,  1878,  of  the  district  court,  by 
the  eourt,  (a  jury  being  waived,)  when  the  court  found  for  the  plain- 
tiff, and  against  all  of  the  defendants,  except  Dial,  whose  claim  to  the 
land  described  in  his  answer  therein  was  conceded  by  the  plaintiff; 
and  judgment  was  accordingly  rendered  in  favor  of  the  plaintiff,  Nina 
Garrett,  for  the  amount  due  on  said  note,  and  declaring  said  mortgage 
to  be  a  prior  and  first  lien  upon  the  lands  therein  described  as  against 
the  elaim  or  interest  of  any  and  all  of  the  other  defendants.  Holden 
brings  the  case  to  this  court  for  review. 

The  facts,  as  they  appear  in  the.  plaintiff's  petition,  the  answer  of 
the  defendant  Holden,  and  the  testimony  on  their  part,  are  in  sub- 
stance as  follows :  Prior  to  the  twenty-fifth  day  of  November,  1869, 
the  said  Nina  Garrett  was  the  owner  in  fee,  in  her  own  right,  of  the 
real  estate  described  in  her  said  petition,  situated  in  the  county  of 
Pottawatomie.  On  said  twenty-fifth  day  of  November,  1869,  plaintiff 
being  a  minor,  said  real  estate  was  sold  under  the  direction  of  the  pro- 
bate court  of  Wyandotte  county,  by  virtue  of  an  order  of  said  court,  by 
Eliza  J.  Stone,  the  legally  constituted  guardian  of  the  plaintiff,  and  by 
her  conveyed  to  Uriah  Stephens.  The  note  and  mortgage  sued  on  in 
said  action  were  given  for  a  portion  of  the  purchase  money  therefor. 
This  mortgage  was  not  recorded  until  March  5, 1875,  at  which  time  it 
was  duly  recorded  in  the  office  of  the  register  of  deeds  for  the  county  of 
Pottawatomie.  On  the  fourth  and  twelfth  days  of  March,  1874,  re- 
spectively, two  certain  personal  judgments  were  rendered  by  the  con- 
thereby  only  the  remaining  half  interest,  and  a  Judgment  obtained  against  C.  af- 
fects only  such  interest,  although  B.'s  deed  was  not  put  on  rocora  Baker  v. 
Woodward,  (Or.)  6  Pac.  Rep.  178. 

A  conyeyance  by  a  person  who  has  a  bond  for  a  deed,  and  before  he  obtains 
the  leeal  title,  vests  the  legal  title  in  the  grantee  eo  imtante  when  the  grantor  ob- 
tains it;  and  there  is  no  space  of  time  in  which  the  lien  of  a  Judgment  against  the 
Eantor,  obtained  after  the  conveyance  was  made,  can  attach  against  the  land, 
imprey  v.  Pike,  28  Fed.  Rep.  80.  So.  too.  where  a  person  executes  a  mortgage 
upon  property  which  he  does  not  own,  but  which  he  afterwards  acquires,  thelien 
of  the  mortgage  is  paramount  to  that  of  a  subsequent  Judgment.  Rice  v.  Kelso, 
aowss)  7  N.  W.  Rep.  8,  and  10  N.  W.  Rep.  885. 

In  iiwa  the  lien  of  an  unrecorded  mortage  is  entitled  to  priority  over  that  of 
a  subsequent  judgment.  Sigworth  v.  Meriam.  24  N.  W.  Rep.  4.  In  Nebraska,  to 
defeat  the  interest  of  one  claiming  in  ^ood  faith  under  an  unrecorded  deed,  it 
must  appear  that  the  Judgment  lien  is  evidenced  by  some  instrument — as  a  sheriff's 
deed— required  to  be  recorded,"  which  must  be  entered  of  record  before  such 
deed.  Mansfield  v.  Gregory,  1  K  W.  Rep.  882.  and  9  N.  W.  Rep.  87;  Harrall  v. 
QTajr.  4  N.  W.  Rep.  1040;  Bowen  v.  Billings,  14  N.  W.  Rep.  162;  Vvithnell  v.  Court- 
land  Wagon  Co.,  36  Fed.  Rep.  872.  In  Minnesota  a  Judgment  against  one  in  whom 
the  property  still  appears  of  record  takes  priority  over  a  prior  unrecorded  con- 
veyance, Dutton  V.  j&cReynolds,  16  N.  W.  Rep.  468;  and  in  New  Jersey,  HoweU  v. 
Brewer,  6  Atl.  Rep.  187;  but  in  New  Jersey  a  mortgage  not  recorded  at  the  mort- 
gagor's death  takes  priority  over  a  Judgment  entered  during  the  mortg:a£[or'B  life- 
time aeainat  his  heir,  Westervelt  v.  Voorhis,  6  Atl.  Rep.  666.  In  lUmou  a  judg- 
tnent  hen  it  prior  to  a  subsequenify  recorded  mortgage.  Roane  v.  Baker,  9  K.  iL 
Rep.  SOL 
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*100  sideraiion  of  the  district  court  of  Wyandotte  'county  against 
the  said  Uriah  Stephens,  and  in  favor  of  Jacob  Lake  and  John 
Olson  and  Nels  Olson,  respectively.  Afterwards  executions  were  is- 
sued by  the  clerk  of  said  district  court  of  Wyandotte  county  on  said 
judgments,  directed  to  the  sheriff  of  the  county  of  Pottawatomie ;  and 
the  twentieth  day  of  July,  1874,  these  executions  were,  by  the  sheriff 
of  said  county  of  Pottawatomie,  levied  upon  a  portion  of  the  lands 
described  in  the  mortgage  of  said  plaintiff.  No  sale  was  made  or  at- 
tempted under  and  by  virtue  of  said  executions,  but  the  same  were  re- 
turned to  the  court  from  which  they  were  issued,  and  alias  and  pluries 
executions  issued,  which  were  in  turn  levied  upon  said  lands,  until  the 
twenty-fifth  day  of  November,  1876,  when  a  sale  thereunder  was  made, 
by  the  sheriff  of  the  county  of  Pottawatomie,  to  one  W,  H.  Ryus.  On 
the  thirtieth  of  March,  1876,  the  two  above*named  judgments  were  as- 
signed to  Holden,  and  the  assignments  thereof  were  duly  filed  in  the 
office  of  the  clerk  of  the  district  court  of  Wyandotte  county.  What- 
ever interest  Holden  had  in  said  real  estate  was  derived  from  the  said 
sheriff's  sale  to  W.  H.  Byus. 

McClure  A  Humphrey ,  for  plaintiff  in  error. 

We  claim  that  the  court  erred  in  its  finding  and  judgment  "that  the  mort- 
gage lien  of  Nina  Garrett  was  prior  and  superior  to  the  lien  acquired  by  the 
levy  of  an  execution,"  made  before  said  moi*tgage  was  filed  for  record,  and 
in  the  absence  of  any  actual  notice  of  the  execution  of  said  mortgage.  Sec- 
tion 444,  p.  71^  Gen.  St.,  provides  that  ''all  real  estate  not  bound  by  the  lien 
of  the  judgment,  as  well  as  goods  and  chattels  of  the  debtor,  shall  be  bound 
from  the  time  they  shall  be  seized  in  execution/'  If  on  the  twentieth  of  July» 
1874,  the  day  upon  which  the  lands  in  contest  were  seized  in  execution,  the 
records  of  Pottawatomie  county  fail  to  show  any  mortgage  lien  claimed  by 
the  defendant  Nina  Garrett,  and  the  judgment  creditor  and  the  plaintiff  in 
error  had  no  actual  notice  of  such  mortgage  lien,  we  contend  that,  by  virtue 
of  the  above  section  of  the  statute,  the  lands  so  seized  were  bound  from 
*101  the  date  they  were  levied  upon,  and  that  no  subsequent  notice,  or  *de^ 
posit  of  said  mortgage  in  the  ofllce  of  the  register  of  deeds,  would  de- 
feat the  prior  lien  thus  acquired. 

Chapter  22,  Gen.  St.,  provides  what  instruments  in  writing  relating  to  real 
estate  shall  be  recorded.  Section  21  of  said  chapter,  p.  187,  reads  as  follow^: 
"No  such  instrument  in  writing  shall  be  valid,  except  between  the  parties 
thereto,  and  such  as  have  actual  notice  thereof,  until  th<)  same  shall  be  depos- 
ited with  the  register  of  deeds  for  record. "  The  mortgage  of  Nina  Garrett  did 
not  become  a  lien  upon  the  lands,  and  had  no  legal  validity,  until  the  fifth  of 
March,  1875,  the  day  it  was  deposited  for  record,  and  prior  to  that  date  the 
lands  had  been  seized  in  execution,  and  a  valid  lien  thereby  acquired  in  favor 
of  the  judgment  creditor.  It  is  true  that  the  mortgage  was  given  to  secure 
the  payment  of  the  purchase  money,  but  the  supreme  court  of  this  state  has 
decided  that  the  doctrine  of  a  vendor's  lien  does  not  exist  in  this  state,  Simp- 
son V.  Mundee,  3  Kan.  '*'172;  Brown  v.  Simpson,  4  Kan.  '*'76;  Smith  V.Row- 
land, 13  Kan.  ♦245. 

In  the  case  of  Plumb  v.  Bay,  18  Kan.  *415,  the  court  has  decided  that  an 
unrecorded  mortgage  for  the  purchase  money  has  precedence  over  a  prior 
judgment,  but  the  court  has  not  passed  upon  the  question  raised  in  this  case. 
See,  also,  Fosdick  v.  Bairr,  3  Ohio  St.  471;  White  v.  Denman,  16  Ohio,  59; 
Durbin  v.  Fisk,  16  Ohio  St.  533;  Mayhara  v.  Coombs,  14  Ohio.  429:  White  v. 
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Denman,  1  Ohio  St.  110;  Stansell  y.Boberts,  13  5hio.  148;  Bloom  v.  Noggle, 
4  Ohio  St  45;  Grace  v.  Wade,  45  Tex.  522;  Coffin  v.  Bay,  1  Mete.  212; 
Earle  ▼.  Flake,  108  Mass.  491;  Poibroy  v.  Stevens,  11  Meto.  244. 

The  statute  of  Illinois,  1845,  p.  108,  §  23,  provides  that  ''all  deeds,  mort- 
gages, or  other  instruments  of  writing,  which  are  required  to  be  recorded, 
shall  take  effect  and  be  in  force  after  the  time  of  filing  the  same  for  record, 
and  not  before,  as  to  all  creditors  and  subsequent  purchasers  without  notice; 
and  all  such  deeds  and  title  papers  shall  be  adjudged  void  as  to  all  such  cred- 
itors and  subsequent  purchasers,  without  notice,  until  the  same  shidi  be  filed 
for  record."  It  has  been  decided  under  this  statute  that  a  deed  not  filed  for 
record  is,  as  to  creditors  and  subsequent  purchasers,  wliolly  without  effect, 
and  that  it  is  as  to  them  in  all  respects  as  if  it  did  not  exist.  Martin  v.  Dry- 
den,  1  Gilman,  187;  Cook  v.  Hall,  Id.  575;  Choteau  v.  Jones,  11  111. 
♦102  800;  Kennedy  v.  Northup,  •15  111.  148;  Curtis  v.  Boot,  28  111.  367; 
Brookfield  v.  Goodrich,  32  111.  363.  See,  also,  McNitt  v.  Turner,  16 
Wall.  352. 

In  the  case  of  Brown  v.  TuthiU,  1  G.  Greene,  190,  when  the  registry  law  of 
that  state  was  the  same  as  ours,  the  court  held:  VA  lien  by  attachment, 
or  by  a  judgment,  will  hold  against  a  prior  unrecorded  deed. "  Subsequently 
a  different  registration  law  was  passed,  and  since  then  the  decisions  of  the 
supreme  court  have  been  in  conformity  with  the  existing  law.  Norton  v. 
Williams,  9  Iowa,  528. 

The  supreme  court  of  Missouri,  under  a  registry  law  the  same  as  ours,  has 
decided  that  "a  bona  fide  purchaser  of  property,  who  has  failed  to  record  his 
deed  until  after  a  judgment  has  been  recovered  against  his  vendor,  but  who 
records  it  prior  to  any  sale  under  the  judgment,  can  hold  it  against  the  person 
parcbasing  under  the  judgment."  Davis  v.  Owenby,  14  Mo.  170;  Stillwell 
V.  McDonald,  89  Mo.  282;  Valentine  v.  Havener,  20  Mo.  133;  Potter  v.  Mc- 
Dowell, 43  Mo.  93;  Reed  v.  Ownby,  44  Mo.  204.  These  cases  overrule  the 
former  decisions  of  that  court.  Hill  v.  Paul,  8  Mo.  479;  Beed  v.  Austin's 
Heirs,  9  Mo.  722;  Frothingham  v.  Stacker,  11  Mo.  77.  With  due  respect  for 
tbe  supreme  court  of  Missouri,  we  think  its  later  decisions  have  been  made 
in  total  disregard  of  the  registry  law  of  that  state,  and  cannot  be  sustaiued 
either  on  principle  or  autliority.  It  may  be  stated  that  the  right  of  a  vendor's 
lien  for  the  purchase  money  is  recognized  in  tliat  state;  also  that  the  statute 
fails  to  contain  any  provision  similar  to  section  4,  c.  68,  p.  582,  G^n.  St.  Kan. 

We  might  cite  decisions  under  the  statutes  of  other  states  containing  regis- 
tration laws  similar  to  those  of  the  states  above  mentioned;  but  we  deem  it 
unnecessary,  and  will  only  call  attention  to  the  following  cases,  which  will  be 
found  to  support  the  principle  for  which  we  contend:  Barnard  v.  Campau, 
29  Mich.  162;  Henderson  v.  McGhee,  6  Heisk.  55;  Barrett  v.  Barrett,  31  Tex. 
344;  Tate  v.  Brittain,  3  Hawks,  55;  Davidson  v.  Beard,  2  Hawks,  520;  Bar- 
ker  V.  Bell,  37  Ala.  354;  Jackson  v.  Dubois,  4  Johns.  216;  Hibberd  v.  Biorier, 
1  Grant,  Gas.  266;  Ubler  v.  Hutchinson,  23  Pa.  St.  110;  Smith  v.  Jordan,  25 
Ga.  687;  Hulings  y.  Guthrie,  4  Pa.  St.  123;  Britton's  Appeal,  45  Pa.  St.  172. 

H.  L.  Alden  and  0.  H.  Dean,  for  defendant  ia  error,  Nina  Garrett. 

If  the  judgment  creditor  had  availed  himself  of  the  provisions  of  sec- 
n03     tion  468  of  the  Code,  (Gen.  St.  718,)  which  pro*vides  that,  "if  lands 

or  tenements  levied  on  as  aforesaid  are  not  sold  upon  one  execution, 
other  executions  may  be  issued  to  sell  the  property  so  levied  upon,"  and  upon 
the  return  of  the  first  execution  had  caused  another  to  be  issued  for  the  pur- 
pose of  selling  tbe  property  so  levied  upon,  be  would  probably  have  continued 
tbe  lien  acquired  by  the  levy  of  the  first  execution.  But  we  do  not  under- 
stand this  statute  to  authorize  the  issuing  of  an  alias  or  pluries  execution, 
and,  upon  such  execution  being  levied  upon  the  same  property  on  which  a 
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levy  was  made  ander  the  original  execution,  to  continue  the  lien  acquired  by 
the  original  levy.  The  writ  authorized  by  this  statute  is  the  same  as  the  writ 
of  f)e7iditioni  exponas^  and  a  sale  made  under  such  writ  relates  back  to  the 
levy  of  the  original  execution.  An  alias  execution,  however,  becomes  a  lien 
upon  and  binds  the  property  of  the  judgment  debtor  only  from  the  time  of 
the  levy  thereunder,  in  the  same  manner  as  an  original.  It  has  no  lien,  an- 
terior to  such  levy,  nor  can  it  perpetuate  or  renew  the  Hen  of  a  prior  writ. 
Freem.  Ex'ns,  §  202. 

The  purchaser  at  such  sheriff's  sale  gets  nothing  more  and  nothing  less  than 
the  interest  of  the  judgment  debtor,  Uriah  Stephens,  in  said  land.  Neither 
the  levy,  the  sale,  the  sheriff's  deed,  nor  all  together,  can  give  him  anything 
more  than  the  interest  of  the  judgment  debtor  in  the  land  levied  upon.  Kirk- 
wood  v.  Koester,  11  Kan.  *477. 

On  the  twentieth  day  of  July,  1874,  when  this  land  was  levied  upon  as  the 
property  of  the  judgment  debtor,  Uriah  Stephens,  under  the  first  execution 
issued  on  said  judgments,  Stephens  owned  said  land,  except  any  interest  ho 
had  previously  conveyed ;  and  whatever  interest  he  then  had  in  said  land  could 
be  subject  to  the  payment  of  said  judgments,  and  no  more.  He  had,  how- 
ever, prior  to  that  time,  conveyed  said  land,  or  at  least  a  sufficient  intereqt 
therein  to  secure  the  amount  of  her  claim,  to  the  said  Nina  Garrett.  A  mort- 
gage is  in  forni  a  conveyance  of  the  property  intended  to  be  pledged  as  a  se- 
curity, and  is  governed  by  the  same  rules  with  respect  to  its  execution, 
*104  the  recording  thereof,  notice  to  third  persons,  its  '''use  as  evidence, 
and  its  relative  strength  and  force,  when  compared  with  other  convey- 
ances, incumbrances,  or  equities,  as  other  conveyances  are.  Kirkwood  v. 
Koester,  sfipra.  Tlie  failure  to  record  the  mortgage  did  not  invalidate  it. 
Gen.  St.  1868,  p.  187,  §  21 ;  Gray  v.  Ulrich,  8  Kan.  *112.  Neither  the  judgment 
creditors,  nor  the  purchaser  at  said  sheriff's  sale,  could  get  any  greater  inter- 
est in  the  land  by  virtue  of  the  levy  of  said  executions  than  the  judgment 
debtor  had  at  the  time  of  said  levy.  Their  lien  was  upon  the  lands  and  ten- 
ements of  the  judgment  debtor,  and  not  upon  lands  and  tenements  not  in  fact 
belonging  to  him.  Gen.  St.  1868.  p.  714,  §  444;  Swarts  v.  Stees,  2  Kan.  ♦236; 
Davis  V.  Owenby,  14  Mo.  170;  Norton  v.  Williams,  9  Iowa,  529;  Freem. 
Judgm.  §8  856,  357;  Freem.  Ex'ns,  §  335;  Bralce,  Attachm.  §223;  Jackson 
V.  Town,  4  Cow.  599;  Manley  v.  Hunt,  1  Ohio,  257;  Butler  v.  Brown's  Heirs, 
5  Ohio  St.  211. 

The  levy  ot  an  execution  neither  transfers  title  nor  changes  the  right  of 
property.  It  simply  confers  the  right  to  have  the  pioperty  levied  upon  sub- 
jected to  the  payment  of  the  judgment,  to  the  exclusion  of  all  transfers  and  liens 
made  by  the  judgment  debtor  subsequent  to  the  commencement  of  the  execu- 
tion lien,  and  affects  only  such  transfers  and  liens  as  are  made  subsequent  to 
such  levy.    Freem.  Ex*ns,  §  195;  Columbia  Bank  v.  Jacobs,  10  Mich.  349. 

The  registry  law  is  for  the  protection  of  purchasers  in  good  faith,  for  a  valu- 
able consideration ,  against  prior  secret  conveyances.  Judgment  or  execution 
creditors  are  not  purchasers  within  its  meaning,  and  cannot  claim  the  bene- 
fit of  its  provisions  until  the  property  levied  upon  has  been  sold  in  pursuance 
of  law.  There  is  nothing  in  the  statute  which  gives  preference  to  a  judgment 
or  execution  lien  over  an  unrecorded  mortgage.  The  judgment,  being  by  act 
of  law,  does  not  destroy  the  lieu  acquired  by  an  unrecorded  mortgage,  noi 
gain  any  preference  over  it.  The  creditor,  when  he  makes  sale  on  his  execu- 
tion, and  becomes  tne  purchaser,  may  aquire  new  equities;  but,  until  that  time, 
he  stands  on  the  rights  of  his  debtor,  and  the  levy  may  be  defeated  by  equities 
which  the  debtor  is  unable  to  resist.  Columbia  Bank  v.  Jacobs,  10  Mich. 
349;  French  v.  Stone,  (Mich.)  6  Cent.  Law  J.  406;  Davis  v.  Owenby, 
•105  *14  Mo.  170;  Swarts  v.  Stees,  2  Kan.  •236;  Jackson  v.  Dubois,  4 
Johns.  216;  Jackson  v.  Post,  9  Cow.  123;  Jackson  v.  Chamberlain,  b 


HOLDSN  V.  GARRETT.  71 

Wend.  620;  In  re  Howe.  1  Fftige,  125;  Ells  v.  Toosley,  Id.  280;  Keirsted  v. 
^very.  4  Paige»  9;  Valentine  v.  Havener,  20  Mo.  133;  Stillwell  v.  McDonald, 
39  Mo.  282;  Potter  y.  McDowell,  48  Mo.  93;  Reed  y.  Ownbyi  44  Mo.  204; 
Sappiogton  v.  Oeschli,  49  Mo.  244;  Black  v.  Long,  60  Mo.  181;  School-dis- 
trict V.  Taylor,  19  Kan.  ^^T;  Tucker  v.  Vandermark.  21  Kan.  *26Z;  Chap- 
man y.  Ck>al8,  26  Iowa,  288;  Welton  y.  Tizzard,  15  Iowa,  495;  Parker  v. 
Fierce,  16  Iowa,  227;  Vannice  y.  Greene,  Id.  574;  Evans  v.  McGlasson,  18 
Iowa,  151;  Seevers  v.  Delashnnutt,  11  Iowa,  174;  Gillespie  v.  Moon,  2  Johns. 
Ch.  585. 

Had  said  land  been  sold  before  said  mortgage  was  recorded,  and  without 
notice  to  the  purchaser  of  the  existence  of  the  mortgage,  there  would  be  but 
little  doubt  but  that  the  purchaser  would  have  taken  the  land  free  from  any 
lien  or  prejadiee  by  reason  of  the  mortgage*  But  the  sale  did  not  take  place 
until  November  25, 1876,  more  than  a  year  and  a  half  after  the  mortgage  had 
been  properly  reoorded. 

The  Ohio  decisions  referred  to  by  counsel  for  plaintiff  in  error  were  all  made 
under  an  entirely  different  statute  from  ours.  This  statute  provides  ''that  all 
mortgages  sfaaU  take  effect  from  the  time  the  same  are  recorded."  The  re- 
cording or  delivery  for  record  is  a  part  of  the  execution  of  the  instrument, 
and  hence,  before  that  act  is  done,  the  instrument  is  not  a  mortgage, — ^in  fact, 
is  of  no  validity  whatever,  not  even  conferring  an  equity.  Said  court  fur- 
ther decides  that  when  it  once  becomes  a  mortgage  by  such  delivery,  if  it  be 
prior  in  time,  it  will  taJce  precedence  under  the  statute,  and  that  each  lien 
should  prevail  according  to  its  age.  Durbin  v.  Fisk,  16  Ohio  St.  583;  May- 
ham  v.  Coombs,  14  Ohio,  428.  In  the  case  of  Fosdick  v.  Barr,  3  Ohio  St.  471, 
a  sale  of  the  land  had  been  made  under  the  levy,  before  the  recording  of  the 
mortgage  or  assignment.  In  fact,  the  mortgage  or  assignment  never  was  re- 
corded. In  the  case  of  White  v.  Denman,  16  Ohio,  59,  the  mortgage  was  so 
defective  as  to  be  invalid. 

The  statutes  of  Massachusetts,  Illinois,  and  Texas,  referred  to  by  counsel  for 
plaintiff  in  error,  all  expressly  provide  that  such  deed  or  conveyance  shall  be 
void  as  to  creditors.    Our  statute  contains  no  such  provision. 

The  case  of  Brown  v.  Tuthill,  1  G.  Greene,  190,  is  practically  overruled  by 
Norton  v.  Williams,  9  Iowa,  529.  In  the  latter  case  the  court  says: 
♦106  *•  We  incline  to  the  opinion  that,  under  •the  statute  of  1843,  the  case 
of  Brown  y.  Tuthill  is  against  the  current  of  the  decisions,"  Our 
statute  upon  this  question  (Gen.  St.  c.  22,  g  21)  is  identical  with  the  statute 
of  Missouri  upon  the  same  subject,  and  was  evidently  adopted  from  the  Mis- 
souri statute.  The  decisions  of  that  state  are  therefore  entitled  to  greater 
weight  than  the  decisions  of  other  states  having  different  statutes.  Indeed, 
we  think  that  the  rule  laid  down  in  Bemis  v.  Becker,  1  Kan.  *22,6,  that 
"whatever  construction  had  been  given  to  that  statute  by  the  courts  of  Mis- 
Boari  must  be  presumed  to  have  been  known  and  approved  by  the  legislature 
of  Kansas, "  when  it  passed  such  law,  will  apply  in  this  case,  Bemis  v.  Becker, 
1  Kan.  *226.    See  Missouri  cases  above  cited. 

This  mortgage  was  given  to  secure  the  purchase  money  for  this  land, 
and  was  executed  at  the  same  time  the  deed  was  executed  therefor.  The 
execution  of  the  deed  and  of  the  mortgage  being  simultaneous  acts,  th^  title 
to  the  land  never  vested  in  the  purchaser,  but  merely  passed  through  his  hands, 
and  vested  at  once  in  the  mortgagee.  The  execution  lien  could  not,  therefore, 
attach  to  the  land  as  the  property  of  Uriah  Stephens.  Stephens,  at  most,  held 
the  mere  legal  title  to  the  land,  upon  which  an  execution  could  not  be  levied 
as  against  the  equitable  owner.  Curtis  v.  Boot,  20  HI.  53;  Cake's  Appeal, 
28  Pa.  St.  186;  Freem.  Jndgm.  323;  Tucker  v.  Vandermark,  supra.  IJpder 
our  statute  a  mortgage  given  by  a  purchaser  to  secure  the  payment  of  pur- 
chase money  has  preference,  even  over  a  prior  judgment  against  such  pur- 
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chaser.  Gen.  St.  1868.  p.  582,  g  4;  Plumb  v.  Bay,  18  Kan.  *415.  The  notice 
ot  the  foot  of  the  existence  of  said  mortgage,  as  disclosed  bj  the  record,  is  con- 
clusive upon  the  plainlifT  in  error,  said  record  i^eing  a  necessary  link  iu  his 
title.  Wade,  Notice,  S§  310,  813,  327;  BafeLer  y.  Mather,  25  Mich.  51;  Oliver 
v.  Piatt,  8  How.  883;  Burkart's  Lessee  v.  Bucher,  2  Bin.  455;  Nelson  v.  Allen, 
1  Yerg.  360,  4  Cent.  Law  J.  459,  and  cases  there  cited. 

Brewer,  J.  The  contest  in  this  case  is  between  one  who  claims 
*107     under  the  lien  of  an  execution  levy  and  the  holder  of  *a  prior 

but  unrecorded  mortgage.  The  judgment  was  in  a  county 
other  than  that  in  which  the  land  was  situate,  and  was  rendered  long 
after  the  execution  of  the  mortgage.  The  levy  was  made  before,  but 
the  Bale  not  till  after,  the  record  of  the  mortgage.  There  was  no  act- 
ual notice  of  the  existence  of  this  mortgage.  On  one  side  it  is  claimed 
tbst,  by  virtue  of  section  21,  c.  22,  Gen.  St.  p.  187,  which  reads  as  fol- 
lows: "No  such  instrument  in  writing  shall  be  valid  except  between 
the  parties  thereto,  and  such  as  have  actual  notice  thereof,  until  the 
same  shall  be  deposited  with  the  register  of  deeds  for  record/' — the 
mortgage  is  to  be  considered  as  though  it  had  no  existence,  and  the 
land  as  free  from  any  incumbrance  at  the  date  of  the  levy,  and  that  the 
lien  then  secured  by  the  levy  ripened  into  a  title  by  the  sale,  and  was 
paramount  to  the  lien  created  by  the  subsequent  record  of  the  mort- 
gage ;  and,  on  the  other  hand,  it  is  claimed  that  the  lien  of  the  levy  was 
only  upon  the  actual  interest  of  the  judgment  debtor  in  the  real  es- 
tate, and  that,  as  such  interest  was  in  fact  limited  by  the  mortgage, 
only  such  limited  interest  was  seized  and  bound  by  the  levy. 

Of  course,  this  is  but  part  and  parcel  of  a  still  broader  question,  and 
that  is,  does  the  lien  of  an  execution  levy  extend  to  only  the  actual, 
or  does  it  also  reach  the  apparent,  title  of  the  judgment  debtor?  Is 
the  inquiry  restricted  to  the  face  of  the  record,  or  may  it  pass  to  the 
actual  facts  ?  Authorities  are  not  wanting  to  support  either  view,  and 
cogent  reasons  may  be  adduced  in  favor  of  each.  On  the  one  hand 
it  may  be  said  with  force  that,  if  the  mortgage  lien  is  adjudged  para- 
mount, then  the  section  quoted  is  practically  nullified,  and  an  instru- 
ment which  the  statute  declares  invalid  is  pronounced  valid ;  and,  on 
the  other,  that,  if  the  levy  is  adjudged  paramount,  then  the  statute 
which  authorizes  a  levy  upon  the  lands,  tenements,  and  hereditaments 
of  the  debtor  is  extended  so  as  to  sustain  a  levy  upon  lands  which  are 
not  in  fact  wholly  his. 

With  much  hesitation,  and  after  a  long  and  careful  examination  of 

the  question  in  its  various  relations,  we  have  reached  the  oonolu- 
*108     sion  that  the  lien  of  the  mortgage  must  be  adjudged  *prior  and 

paramount.  These  are  the  reasons  which  have  controlled  us : 
It  gives  exact  force  to  the  statute  declaring  to  what  a  judgment  lien 
and  an  execution  levy  extend.  Judgments  *" shall  be  liens  on  the  real 
estate  of  the  debtor  within  the  county."  Dass.  Comp.  Laws  1879,  p. 
656,  §  419.  This  evidently  contemplates  actual  and  not  apparent 
ownership.     The  judgment  is  a  lien  upon  that  which  is  his,  and  not 
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th«t  whioh  simply  appears  to  be  his.  How  often  the  legal  title  is 
placed  in  one  party  when  the  equitable  title,  the  real  ownership,  is  in 
others  ?  Many  reasons  induce  this, — convenience  in  managing,  f  acil* 
ify  in  passing  title,  number  of  parties  interested,  and  others  needless 
to  mention.  And  yet  the  record  discloses  only  the  naked  legal  title. 
Now,  if  the  judgment  is  a  lien  upon  all  that  appears,  it  will  out  off  all 
the  undisclosed  equitable  rights  and  interests.  To  extend  the  lien  to 
that  which  is  not,  but  which  appears  of  record  to  be,  the  defend- 
ant's, is  to  do  violence  to  the  language.  "Beal  estate  of  the  debtor" 
plainly  means  that  which  is  in  fact  of  or  belonging  to  the  debtor.  And 
be  who  claims  nnder  a  judgment  lien  can  take  no  more  than  the  stat- 
ute gives.  The  question  is  not  what  rights  some  one  else  may  have, 
but  what  rights  does  he  acquire  ?  The  answer  to  this  question  must 
first  and  chiefly  be  sought  in  the  statute  which  gives  and  defines  the 
extent  of  that  lien.  The  section  defining  the  extent  of  the  execntiou 
levy  may  not  be  quite  so  clear  in  its  indications,  and  yet,  taken  in  con* 
nection  with  that  cited  concerning  the  judgment  lien,  it  is  perfectly 
plain.  "All  real  estate,  not  bound  by  the  lien  of  the  judgment,  as  well 
as  goods  and  chattels  of  the  debtor,  shall  be  bound  from  the  time  they 
shall  be  seized  in  execntion."  Dass.  Comp.  Laws  1879,  p.  660,  §  444. 
It  might  be  argued  that  the  words  "of  the  debtor''  only  qualify  the 
immediately  preceding  words,  *'goods  and  chattels/'  and  not  the  prior 
clause,  "all  real  estate,"  etc. ;  but,  comparing  the  two  sections  together, 
it  is  plain  that  no  larger  or  other  interest  is  taken  by  the  levy  of  an 
execution  npon  real  estate  outside  the  connty  than  is  covered  by  the 

lien  of  the  judgment  npon  real  estate  within  the  county. 
*109    *  Again,  this  construction  of  the  extent  to  which  the  lien  goes 

was  settled  early  in  the  history  of  this  court,  and  has  never 
been  departed  from.  In  S warts  v.  Stees,  2  Kan.  *241,  Gbozieb,  G.  J., 
speaking  for  the  court,  says:  "Their  lien  [i.  «.,  the  lien  of  judgment 
creditors]  is  npon  the  lands  and  tenements  of  the  debtor,  and  not  upon 
lands  and  tenements  not  in  fact  belonging  to  him."  True,  the  de- 
oiaion  in  that  case  was  under  a  different  recording  act,  and  much  of 
the  argument  in  the  opinion  is  entirely  inapplicable  to  the  present 
question;  but  still  the  extent  of  a  judgment  lien  is  plainly  recognized 
and  stated:  Bee,  also,  Harrison  v.  Andrews,  18  Kan.  542.  It  may 
also  here  be  remarked  that  we  have  bad  occasion  to  notice  the  fact 
that  priority  of  lien  or  title,  even  in  the  absence  of  actual  notice,  does 
not  always  hinge  upon  the  mere  priority  of  record.  Other  matters 
may  enter  into  and  affect  the  question,  and  equities  not  shown  of 
record  inay  control.  School-district  v.  Taylor,  19  Kan.  287;  Tucker 
V.  Vandermark,  21  Kan.  *263.  Again,  it  may  be  laid  down  as  familiar 
law  that  a  judgment  creditor  is  not  a  bona  fide  purchaser.  He  parts 
with  nothing  to  acquire  bis  lien.  He  is  in  a  very  different  position 
from  one  who  has  bought  and  paid  or  has  loaned  on  the  face  of  a 
recorded  title.  The  equities  are  entirely  unlike.  One  has,  and  the 
other  has  not»  parted  with  value  upon  the  face  of  the  record.     If  the 
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real  prevails  over  the  apparent  title,  the  one  is  no  worse  off  than  bdEore 
he  acquired  his  lien, — has  lost  nothing;  while  the  other  loses  the  value 
paid  or  loaned.  Hence  equity  will  help  the  latter*  while  it  cares 
nothing  about  the  former.  Further,  in  nearly  every  state  in  which 
an  unrecorded  mortgage  has  been  postponed  to  a  judgment  lien,  the 
statute  has  expressly  declared  that  such  a  mortgage  shall  be  void  as 
against  creditors;  and  the  courts  have  laid  stress  upon  this  fact  in 
their  opinions.  Thus,  the  statute  of  Illinois,  1845,  p.  108,  §  23,  pro- 
vides: 

''All  deeds,  mortgages,  or  other  instruments  of  writing,  which  are  required 
to  be  recorded,  shall  take  effect  and  be  in  force  after  the  time  of  filing 
*110      the  same  for  record,  and  not  before,  *as  to  all  creditors  and  subsequent 
purchasers  without  notice;  and  all  such  deeds  and  title  papers  shall  be 
adjudged  void  as  to  all  such  creditors  and  subsequent  purchasers  without  no- 
tice, until  the  same  shall  be  filed  for  record." 

It  has  been  decided  under  this  statute  that  a  deed  not  filed  for  reo- 
ord  is,  as  to  creditors  and  subsequent  purchasers,  wholly  without  ef- 
fect. Martin  v.  Dryden,  1  Gilman,  187 ;  Cook  v.  Hall,  Id.  575 ;  Cho- 
teau  V.  Jones,  11  111.  300;  Kennedy  v.  Northup,  15  111.  148;  Curtis 
V.  Boot,  28  111.  867 ;  Brookfield  v.  Goodrich,  32  111.  363.  See,  also, 
McNitt  V.  Turner,  16  Wall.  362. 

To  a  similar  effect  is  the  language  of  the  statutes  of  Massachusetts, 
Texas,  Alabama,  and  perhaps  other  states^  The  state  of  Ohio  is  an 
exception.  The  language  of  her  statute  is  (Swan,  Bev.  St.  pp.  310, 
311)  "that  all  mortgages  executed  agreeably  to  the  provisions  of  this 
act  shall  be  recorded  in  the  office  of  the  recorder  of  the  county  in 
which  such  mortgaged  premises  are  situated,  and  shall  take  effect  from 
the  time  the  same  are  recorded,"  The  force  of  this  language  is  some- 
what similar  to  that  of  our  statute,  and  under  it  the  supreme  court  of 
Ohio  has  held  the  unrecorded  mortgage  the  inferior  lien.  White  v. 
Denman,  16  Ohio,  60;  Holliday  v.  Franklin  Bank,  Id.  534;  White  v. 
Denman,  1  Ohio  St.  110;  Bloom  v.  Noggie,  4  Ohio  St.  4$.  It  must 
be  conceded  that  these  cases  are  authority  against  the  view  we  have 
taken.  Yet  it  may  be  remarked  that  the  statute  attempts  to  make 
the  record  a  part  of  the  delivery  and  execution  of  the  mortgage.  It  is 
like  the  rule  requiring  the  mortgage  to  be  in  writing.  It  must  be  re- 
corded before  it  is  a  mortgage.  But  by  our  statute  the  unrecorded 
mortgage  is  valid, — valid  inter  partes  under  all  circumstances,  and 
valid  as  to  every  one  having  actual  notice.  The  record  is  not  essen- 
tial to  its  existence.  But  in  Missouri  we  find  the  very  language  of 
our  statute.  Not  merely  is  the  section  we  have  quoted  identi<^l  with 
that  of  Missouri;  the  sections  immediately  preceding  are  alike.  As 
they  had  been  in  force  III  Missouri  for  many  years  before  they 
*111  were  enacted  in  this  state,  *there  is  weight  in  the  claim  of  coun- 
sel that,  under  the  authority  of  Bemis  v.  Becker,  1  Ran.  *226, 
the  legislature  intended  that  the  same  construction  should  be  given  to 
them  here  as  had  then  been  given  to  them  in  Missouri.     The  ques- 
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tion  has  been  frequently  before  the  supreme  court  of  Missouri,  and 
the  ruling  uniform.  The  earliest  ease  is  that  of  Davis  v.  Owenby,  14 
Mo.  170,  decided  in  1851,  and  we  quote  at  length  .from  the  opinion. 
After  going  on  to  show  that  there  would  be  no  question  were  it  not  for 
the  recording  act,  the  court  says : 

"The  words  of  the  forty-first  section,  in  declaring  that  the  deposit  of  the 
deed  for  record  shall  impart  notice  to  all  persons  of  the  contents  thereof,  are 
explained,  in  my  opinion,  by  the  subsequent  words  of  the  same  section,  which 
provide  that  all  subsequent  purchasers  and  mortgagees  shall  be  deemed  in  law 
and  equity  to  purchase  with  notice.  The  obvious  meaning  of  the  w hole  section 
is  that  filing  a  deed  for  record  imparts  notice  to  aAl  persona  who  shall  sub- 
sequently become  interested  in  the  title,  either  as  purchasers  or  mortgagees. 
The  forty-second  section,  in  declaring  that  no.  such  instrument  in  writing 
shall  be  valid»  except  between  the  parties  thereto,  and  such  as  shall  have  actual 
notice  thereof,  until  deposited  for  record,  is  not  designed  to  allow  any  person, 
to  dispute  the  Talidity  of  an  unrecoi*ded  deed,  unless  "be  is  interested  in  the 
title  under  the  same  grantor..  A  mere  trespasser  cannot  dispute  it.  There 
must  be  a  title  for  value,  under  the  grantor,  to  admit  of  the  question  being 
raised.  Now,  it  will  be  seen  that  a  creditor,  as  such,  is  nowhere  alluded  to  in 
the  statute  as  a  person  who  is  {Effected  by  notice,  or  to  whom  notice  is  to  be 
given,  and  it  would  plainly  be  useless  to  give  actual  notice  of  an  unrecorded 
deed  to  a  creditor  witli  a  view  to  aflect  the  person  who  might  afterwards  be- 
come a  purchaser  under  the  Judgment  of  the  creditors.  A  creditor,  by  obtain- 
ing a  judgment,  acquires  a  lien  that  binds  the  estate  of  the  defendant  against 
anj  subsequent  act  of  his,  but  he  acquires  no  interest  or  estate  in  the  property. 
A  purchaser  of  the  property  und^  the  judgment  of  the  creditor  is  the  first 
person  who  acquires  an  interest  in  the  property,  and  is  the  person  who 
is  to  be  affected  by  notice,  either  actual  or  constructive.    If  he  has  notice 

before  he  assumes  the  character  of  a  purchaser,  he  invests  his  money 
*112     in  a  '^speculation  against  the  deed,  and  the  judgment  creditor  tsikea 

the  money  upon  his  judgment.  The  recording  of  the  deed  before  the 
purchase  is  notice  to  him.  I  exclude  creditors  altogether  from  the  above  stat- 
ute, believing  that  they  were  never  intended  to  be  embraced  within  its  pro- 
visions." 

See,  also,  Valentine  v.  Havener,  20  Mo.  138 ;  Stillwell  v.  McDon- 
ald, 39  Mo.  282;  Potter  v.  McDowell,  43  Mo.  93;  Beed  v.  Ownby,  44 
Uo.  204;  Sappington  v.  Oeschli,  49  Mo.  244;  Black  v.  Long,  60  Mo. 
181, — in  all  of  which  the  ruling  in  Davis  v.  Owenby  was  affirmed. 

The  only  other  state  in  which  we  have  found  or  been  referred  to  a 
statute  exactly  like  ours  is  Iowa,  in  which  at  one  time  was  in  force  a 
section  like  the  one  first  quoted  in  this  opinion.  Under  that  in  Brown 
V.  Tttthill,  1  G.  Greene,  190,  it  was  held  that  a  '-lien  by  attachment 
will  hold  against  a  prior  unrecorded  deed.  *'  The  section  of  the  statute 
was  soon  after  modified ;  and  in  a  case  arising  under  the  new  law 
(Norton  v.  Williams,  9  Iowa,  529)  the  court  says :  "We  incline  to  the 
opinion  that,  under  the  statute  of  1848,  the  case  of  Brown  v.  Tutbill 
is  against  the  eurrent  of  the  decisions." 

The  weight  of  authority,  therefore,  upon  the  exact  statute  before 
UB,  is  decidedly  with  the  conclusion  we  have  reached.  Without  ex- 
tending this  opinion,  we  close  by  saying  thatouir  conclusion  gives' full 
ind  exact  force  to  the  statute  which  creates  and  defines  a  judgment 
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lien ;  that  it  is  in  accord  with  the  prior  adjudications  of-  this  court ; 
that  it  sustains  and  enforces  the  real  equities  of  all  parties;  and  that 
it  is  upheld  by  the  decided  weight  of  authority  elsewhere  upon  the 
exact  question. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


*118        *Obobgb  a.  Bddt  v.  John  A.  Moobb  and  others* 

July  Term,  1879. 

[Stare  Decisis.    The  case  of  McGonigle  t.  Gordon,  11  Kan.  *167,  held  de- 
cisive of  this  case.] 

At  the  October  term,  1878,  of  the  district  court  of  Pawnee  county, 
Moore  and  two  others  had  judgment  against  Eddy,  who  brings  the 
case  here. 

Nelson  Adams ,  for  plaintiff  in  error. 

Sterry  <t  Sedgivick  and  Van  Winkle  <t  Strang,  for  defendants  in 
error. 

Pbr  Cubiam.  On  April  8,  1878,  the  defendant  in  error  Moore 
(plaintiff  below)  filed  his  petition  in  the  district  court  of  Pawnee 
county,  against  Jerry  Toles  and  George  A.  Eddy,  to  recover  $125  on  a 
forthcoming  bund  executed  by  W.  H.  Mitchell,  Jerry  Toles,  George  A. 
Eddy,  T«  H.  Edwards,  and  Nelson  A.  Adams,  on  the  eighth  day  of 
December,  1877,  in  certain  actions  then  pending  before  a  justice  of 
the  peace  of  Pawnee  county  against  W.  H.  Mitchell,  and  in  which  ac- 
tions attachments  had  been  issued  and  levied  upon  the  goods  and 
chattels  of  said  Mitchell.  N.  E.  Weaver  and  D.  S.  Bill  were  also 
made  defendants,  and  filed  a  cross-petition,  claiming  judgment  upon 
the  bond  for  the  sum  of  $472.50,  and  interest.  Summons  was  duly 
issued  to  the  sheriff  of  Pawnee  county,  and  personal  service  made 
upon  Jerry  Toles.  Summons  was  also  issued  to  the  sheriff  of  Leaven- 
worth  county,  the  said  county  being  the  residence  of  said  Eddy,  and 
he  was  personally  served  in  that  county  on  April  10,  1878.  Upon 
the  trial,  which  was  had  in  October,  1878,  to  the  court,  a  jury  being 
waived,  John  A.  Moore  and  Messrs.  Weaver  &  Bill  dismissed  their 
actions  against  Jerry  Toles.  The  court  filed  findings  of  fact,  and  its 
conclusions  of  law  thereon,  and  rendered  judgment  against  Eddy  in 
favor  of  said  Moore  for  $111.78,  and  in  favor  of  Weaver  &  Bill  for 
$462.52,  and  costs.  The  fact  is  found  that  the  property  taken  upon 
attachment  was  not  restored  to  the  owner,  although  such  owner, 
W.  H.  Mitchell,  the  principal  upon  the  bond,  expressly  de* 
*114  *manded  restitution.  The  case  of  McGonigle  v.  Gordon,  11 
Ean.  *167,  is  decisive  of  this.     *'The  law  makes  a  distinction 
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between  a  release  of  the  property  from  attaehment  and  the  return 
thereof  to  the  owner."  That  the  property  was  sold  upon  a  certain  ex- 
ecution, and  the  plaintiff  in  error  was  interested  in  sqch  execution, 
does  not  change  the  rale.  This  action  was  npon  the  bond.  It  must 
stand  npon  the  bond,  or  not  at  all.  The  sole  object  for  giving  the 
bond  failed,  as  the  property  was  not  restored;  therefore  no  recovery 
can  be  had  npon  it.  McGonigle  v.  Grordon,  supra;  Gomp.  Laws  1879, 
pp.  707.  710,  §§  83,  62 ;  Civil  Code,  §  213,  p.  629,  Id. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  directions  to  the  district  court  to  render  judgment 
upon  the  findings  of  fact  for  costs  in  behalf  of  the  plaintifF  in  error. 

BrbwsBi  J.,  not  sitting. 


John  Bbooks  r.  E.  B.  Eaoeb,  Treasurer,  etc. 

July  Term,  1879. 

Action:  Change  of  Cause:  Discretion  of  Court.  In  an  action  by  B 
against  K.  to  enjoin  K.,  as  county  treasurer,  from  collecting  a  certain 
illegal  tax,  judgment  was  rendered  against  B.  for  costs.  B.  then,  to  pre- 
vent  his  property  from  being  seized,  paid  said  taxes  and  costs.  B.  then 
took  the  case  to  the  supreme  court,  where  said  judgment  was  reversed, 
and,  tJie  cause  being  remanded  to  the  district  court,  13.,  with  leave  of  the 
court,  filed  a  supplemental  petition,  setting  up  two  new  causes  of  action, 
one  for  taxes  paid  and  one  for  costs  paid,  and  making  the  board  of  county 
commissioners  a  party  defendant.  The  court  then,  on  motion  of  the  de- 
fendant, struck  said  s upplemental  petition  from  the  files  of  the  case,  ffeld 
not  error. 

Error  from  Cowley  district  court. 

Action  brought  by  Brooks  against  Eager,  to  perpetually  enjoin  the 
defendant,  as  treasurer  of  Cowley  county,  from  collecting  a  certain 
alleged  illegal  personal  property  tax  assessed  against  the  plain- 
*115  ti£f.  The  board  of  commissioners  of  *said  county  was  also 
made  a  party  defendant.  Trial  at  the  May  term,  1878,  of  the 
district  court,  and  judgment  for  the  defendant.  Brooks  brings  the 
case  to  this  court. 

Hackney  d  McDonald,  for  plaintifF  in  error. 

E.  S.  Torrance,  Co.  Atty.,  for  defendants  in  error. 

Vaiantine,  J.  This  was  an  action  brought  by  John  Brooks  against 
£.  B.  Eager,  to  perpetually  enjoin  Eager,  as  treasurer  of  Cowley 
county,  from  collecting  a  certain  alleged  illegal  personal  property 
tax  assessed  against  Brooks.     The  defendant  demurred  to  the  plain- 
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tiff's  petition,  on  the  gronnd  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  and  the  court  below  sustained  the  de- 
murrer, and  rendered  judgment  in  favor  of  the  defendant  and  against 
the  plaintiff  for  costs.  Brooks  then  took  the  case  to  the  supreme 
court  on  petition  in  error,  where  the  judgment  of  the  district  court 
was  reversed,  on  the  authority  of  Wilcox  v.  Ellis,  14  £an.  *588,  and 
Fisher  t.  Commissioners  of  Bush  Co.,  19  Ean.  414;  and  the  cause  was 
then  remanded  to  the  district  court  for  further  proceedings.  After 
the  cause  was  remanded  to  the  district  court,  Brooks  fil^d  a  sup- 
plemental petition,  making  the  board  of  county  commissioners  of  the 
county  of  Cowley  a  party  defendant,  and  setting  forth  that,  after  the 
rendition  of  the  foregoing  judgment  by  the  district  court,  and  before 
the  proceedings  in  error  aforesaid  were  instituted  in  this  court. 
Eager,  as  county  treasurer  as  aforesaid,  issued  and  delivered  to  the 
sheriff  of  said  county  a  tax  warrant  for  the  collection  of  the  aforesaid 
tax ;  that  the  clerk  of  the  district  court  was  about  to  issue  an  execu- 
tion for  the  costs  adjudged  against  Brooks  in  that  court;  and  th^t, 
under  these  circumstances.  Brooks  paid  the  full  amount  of  said  tax 
and  costs.     The  only  relief  demanded  in  the  supplemental  petition 

was  a  personal  judgment  against  both  Eager  and  the  board 
*116     of  county  commissioners  of  Cow*ley  county  for  the  amount 

of  the  tax  and  costs  paid  as  aforesaid  by  Brooks.  James  Mc- 
Dermott,  as  county  attorney  of  the  county  of  Cowley,  appeared  for 
Eager  and  the  board  of  county  commissioners  of  said  county,  and 
moved  to  strike  the  supplemental  petition  from  the  files.  The  peti- 
tion was  then  refiled,  with  leave,  and  then  the  motion  was  sustained 
by  the  district  court  on  the  last  three  grounds  therein  set  forth,  viz. : 

"(2)  Said  supplemental  petition  sets  forth  no  cause  of  action  whatever 
against  £.  B.  £jiger,  defendant  to  the  original  petition,  but  is  wholly  against 
the  board  of  county  commissioners  of  the  county  of  Cowley,  who  are  not  parties 
to  the  original  petition.  (8)  Said  supplemental  petition  changes  substantially 
the  cause  of  action  set  forth  in  the  original  petition,  and  sets  up  a  new  and 
entirely  different  cause  of  action  against  new  and  entirely  different  parties. 
(4)  The  cause  of  action  set  forth  in  the  said  supplemental  petition  did  not 
exist  at  the  time  of  the  filing  of  the  original  petition,  but  has  accrued  since 
such  filing  of  said  original  petition/' 

The  sustaining  of  this  motion  is  the  alleged  error  complained  of  in 
this  court.  We  do  not  think  the  court  below  erred  in  sustaining  said 
motion.  The  first  petition  was  to  enjoin  Eager  alone  from  collecting 
a  tax,  and  he  was  the  only  party  defendant.  The  second  petition 
was  to  recover  a  money  judgment  against  both  Eager  and  the  county 
board  on  two  causes  of  action  arising  subsequently  to  the  filing  of  the 
first  petition,  one  for  illegal  taxes  paid  on  said  tax  warrant,  and  the 
other  for  costs  paid  on  said  erroneous  judgment;  and  both  Eager  and 
the  county  board  were  made  parties  defendant.  Even  if  the  court 
had  the  power  to  allow  the  plaintiff  to  abandon  his  first  cause  of  action^ 
and  to  set  up  two  new  ones  with  new  parties,  as  the  plaintiff  desired, 
and  to  do  all  this  in  one  and  the  same  case,  still  we  do  not  think  that 
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the  court  was  bound  to  exercise  any  such  power  in  this  case.     We 
think  the  court  properly  exercised  its  discretion  in  this  case. 

After  the  court  sustained  said  motion,  the  defendant  still  fail- 
MIT  ing  to  answer  or  to  farther  demur  to  the  plaintiff's  orig^inal 
petition^  the  court,  on  its  own  motion,  rendered'  judgment  on 
the  plaintiff's  original  petition  in  favor  of  the  plaintiff  and  against 
the  defendant  for  costs,  and  perpetually  enjoining  the  defendant  from 
collecting  any  of  said  alleged  illegal  tax. 

We  do  not  think  that  the  plaintiff  has  any  reason  to  complain  of 
the  judgment  of  the  court  below,  and  therefore  it  will  be  affirmed. 

(All  the  justices  concurring.) 
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1.  CknmtieB:  Claim  Against;  Verifloation.    Where  a  daim  Is  presented 

to  the  board  of  county  commissioners  for  its  allowance,  and  the  affidavit 
verifying  the  same  is  defective  but  not  void,  and  no  objection  is  made  to 
the  verification  while  the  claim  is  pending  before  the  county  commis- 
sioners, but  they  refuse  to  allow  the  claim  for  other  reasons,  Jield,  that 
no  objection  can  afterwards  be  made  to  the  verification  when  suit  is 
brought  on  the  claim  in  the  district  court. 

2.  Costs :  Liability  of  County :  Insane  persons.    In  a  proceeding  had  be- 

fore the  probate  court  to  determine  whether  a  certain  person  is  sane  or 
insane,  it  was  first  found  that  he  was  not  insane,  and  he  was  allowed  to 
go  at  large;  but  on  the  next  day  a  rehearing  was  granted,  and  a  second 
trial  had,  at  which  second  trial  he  was  found  to  be  insane,  and  was  sent 
to  the  state  insane  asylum.  It  was  also  found  that  the  estate  of  the  in- 
sane person  was  entirely  insufficient  to  pay  the  costs  of  the  proceeding, 
and  judgment  was  rendered  against  the  county  for  the  costs,  including 
those  accruing  on  the  first  as  well  as  on  the  second  trial.  In  a  suit  after- 
wards brought  in  the  district  coui-t  against  the  county  for  said  costs,  the 
district  court  rendered  a  judgment  against  the  county  for  costs  accruing 
00  said  first  as  well  as  on  said  second  trial.    Held  not  error. 

Error  from  Saline  district  court. 

The  case  is  stated  in  the  opinion. 
*118     *John  Foster,  for  plaintiff  in  error, 
r.  F.  Garver,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  August  Bond!  against 
the  county  commissioners  of  Saline  county,  for  probate  judge's  fees 
and  sheriff's  fees  accrtiing  in  a  certain  proceeding  had  before  the 
probate  judge,  to  determine  the  sanity  or  insanity  of  a  certain  person 
supposed  to  be  insane.  Judgment  was  rendered  in  the  court  below 
in  favor  of  the  plaintiff  for  |42.60,  and  the  defendant  brings  the  case 
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here  for  review  on  petition  in  error.  Two  principal  grounds  for  error 
are  urged  in  this  court :  First.  It  is  claimed  that  the  affidavit  verify* 
ing  the  plaintiff's  claim  as  he  presented  it  to  the  county  commis^ 
sioners  was  not  sufficient.  Second.  It  is  claimed  that  there  were  two 
different  oases  with  reference  to  the  insanity  of  said  person,  in  the 
first  of  which  he  was  discharged,  and  therefore  that  the  court  below 
erred  in  rendering  judgment  for  fees  accruing  in  the  first  case  as  well 
as  for  fees  accruing  in  the  second  case. 

1.  We  think  said  affidavit  was  defective ;  but  it  was  not  so  defect- 
ive as  to  be  void ;  and  as  no  objection  was  made  to  it  while  the  claim 
was  pending  before  the  county  commissioners,  and  as  the  county  com- 
missioners refused  to  allow  the  claim  for  other  reasons,  no  objection 
can  now  be  urged  against  the  sufficiency  of  the  affidavit.  Nor  could 
such  an  objection  have  been  properly  urged  at  any  time  after  suit  was 
brought  on  the  claim  in  the  district  court. 

2.  A  trial  was  had  before  the  probate  court  and  a  jury,  with  re- 
gard to  the  sanity  of  said  person,  and  the  jury  found  thc^t  he  "was 
not  insane,  and  thereupon  he  was  by  the  court  allowed  to  go  at 

large."  Whether  any  judgment  was  rendered  or  not,  is  not 
*119  shown.  On  the  next  day,  a  motion  was  *made  by  the  party 
who  instituted  the  proceeding  for  a  rehearing,  and  the  court 
granted  it,  (Comp.  Laws  1879,  p.  530,  §  8,)  and  a  second  trial  was 
duly  had,  which  resulted  in  a  verdict  that  said  person  was  insane, 
and  a  fit  person  to  be  sent  to  the  state  insane  asylum,  and  the  court 
rendered  judgment  accordingly,  and  sent  him  to  the  state  insane 
asylum.  And  it  was  further  found  that  the  estate  of  the  insane  per- 
son was  entirely  insufficient  to  pay  the  costs  and  expenses  of  the  pro- 
ceeding, and  the  court  rendered  judgment  against  the  county  of  Saline 
for  all  the  costs  of  the  proceeding,  including  the  first  as  well  as  the 
second  trial.  We  do  not  think  that  the  judgment  of  the  probate  court, 
taxing  all  the  costs  of  the  proceedings  had  before  it  against  the  county, 
was  void,  and  therefore  the  district  court  did  not  err  in  following  it. 
Indeed,  we  cannot  say  from  the  record  brought  to  this  court  that  said 
judgment  of  the  probate  court  was  even  irregular  or  erroneous.  It 
was  probably  right. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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T.  L.  Bond  and  othen  v.  Wbbd  8.  M.  Co.  and  others. 

July  Term,  1879. 

Heading:  KomberofCaueeB:  Bond.  In  an  action  on  a  penal  bond,  where 
the  breach  alleged  was  that  one  of  the  defendants,  who  was  the  principal 
obUgor,  had  failed  to  pay  over  to  the  plaintiff,  who  was  the  obligee,  oer- 
tain  money  which  the  bond  required  should  be  paid,  and  it  wad^  shown 
by  the  petition  and  its  exhibits  that  this  money  was  merely  a  balance  due 
on  several  items  of  account,  all  covered  by  the  bond,  Jield,  that  only  one 
cause  of  action  was  stated.^ 

Error  from  Saline  district  court. 

The  case  is  stated  in  the  opinion. 
•120    *C.  A.  HiUer,  for  plaintiflfs  in  error* 

Mahan  d  Stambaugh^  for  defendants  in  error. 

Yalentinb,  J.  This  was  an  action  brought  by  the  Weed  Sewing- 
machine  Company  against  James  B.  McGonigal,  as  principal,  and  T. 
C.  Henry,  T.  L.  Bond,  S.  M.  Palmer,  and  C.  W.  Jones,  as  sureties, 
on  a  certain  penal  bond,  previously  given  by  the  defendants  to  the 
plaintifiF.  Judgment  was  rendered  in  the  court  below  in  favor  of  the 
plaintiff  for  $196.80,  and  costs,  and  three  of  the  defendants,  to-wit, 
T.  L.  Bond,  S.  M.  Palmer,  and  G.  W.  Jones,  now  bring  the  case  to 
this  court,  making  the  plaintiff  below,  and  the  other  defendants  below, 
defendants  in  error. 

The  only  question  presented  to  this  court  by  the  plaintiffs  in  error 
is  whether  the  petition  below  states  more  than  one  cause  of  action 
or  not.  It  purports  to  state  only  one  cause  of  action;  but  the  par- 
ties differ  in  opinion  as  to  whether  it  states  only  one,  or  more  than 
one.  The  question  was  properly  raised  in  the  court  below,  and  'the 
court  below  held  that  it  stated  only  one  cause  of  action.  The  plain- 
tiffs in  error  say  in  their  brief  that  **the  allegations  objected  to  are 
ibat  the  defendant  McGonigal  received  from  the  sewing-machine  com- 
pany divers  sewing'inachinea,  and  divers  sums  of  money  and  notes, 
(which  he  guarantied  and  indorsed  to  them,)  for  machines,  and  repairs 
famished,  etc.,  and  thereby  became  indebted,"  etc.  I 

The  petition,  with  its  exhibits,  states  and  shows  substantially  as 

follows :     McGonigal  was  the  agent  of  the  plaintiff  below  at  Salina,  to 

sell  and  lease  sewing-machines,  and  to  collect  and  pay  over 

*121    to  the  plaintiff  all  moneys  due  on  such  sales  ^and  leases,  and 

toguaranty  such  collections ;  and  said  bond  was  given  to  secure 

the  faithful  performance  by  McGonigal  of  all  his  duties  as  such  agent. 

^  Where  there  is  but  a  single  and  indivisible  con  tract,  only  one  action  can  be 
maintained  for  a  breach  thereof;  and  after  such  action,  the  plaintiff  cannot  main- 
tain a  second  on  the  ground  that  he  did  not  recover  in  the  first  all  the  damages 
he  in  fact  sustained  in  consequence  of  the  breach.  The  same  rule  obtains  although 
the  contract  contains  several  items.  Madden  v.  Smith,  28  Kan.  708.  See,  also, 
Whitaker  v.  Hawley.  80  Ran.  8d7, 1  Fac.  Rep.  506. 

V.23K— 6 
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Under  this  agency,  McGonigal  reoeiyed  several  machines  from  the 
plaintiff,  and  sold  and  leased  them  to  various  parties,  receiving  various 
sums  of  money  and  notes  therefor,  and  paying  over  to  the  plaintiff 
such  sums  of  money  at  various  times.  The  plaintiff,  in  one  of  its 
exhibits  attached  to  the  petition,  states  their  transactions  in  the  form 
of  an  account.  In  this  account  various  items,  both  of  debit  and  credit, 
are  stated.  The  debit  items  amount  to  $940.75,  and  the  credit  items 
amount  to  $580.25,  leaving  a  balance  due  to  the  plaintiff  of  $360.50. 
The  court,  however,  found  a  balance  due  of  only  $196.30.  It  will 
therefore  be  seen  that  .this  action  is  on  a  penal  bond  for  the  recovery 
of  a  balance  due  on  an  account.  Probably  the  only  breach  of  the 
bond  was  the  failure  to  pay  this  balance  due;  and  this  constituted 
only  one  cause  of  action.  We  think  it  is  universally  held  that  the 
failure  to  pay  a  balance  due  on  an  account  constitutes  only  one  cause 
of  action.  Bliss,  Code  PI.  §  118.  And,  generally,  it  is  held  that  all 
the  several  breaches  of  a  single  and  entire  contract,  where  the  several 
breaches  affect  all  the  parties  plaintiff  alike  and  all  the  parties  de- 
fendant aUke,  constitute  only  a  single  and  indivisible  cause  of  action. 
Barton  Co.  Com'rs  v.  Plumb,  20  Kan.  147, 149,  and  cases  there  cited. 
See,  also,  Secor  v.  Sturgis,  16  N.  Y.  548  et  seq.  In  some  cases  all 
the  several  breaches  constitute  only  one  cause  of  action ;  in  others 
they  constitute  one  or  more  causes  of  action,  at  the  election  of  the 
plaintiff;  and  in  others  they  constitute  several  causes  of  action,  and 
neither  party  alone  has  any  election  to  the  contrary.  All  this  depends 
upon  the  nature  of  the  contract,  the  nature  of  the  breaches,  and  bov7 
they  affect  the  various  parties.  Of  course,  when  a  breach  occurs,  the 
plaintiff  is  not  bound  to  wait  until  it  may  be  known  whether  another 
breach  will  occur  or  not,  before  he  brings  his  suit ;  but  he  may  im- 
mediately commence  his  action,  and  in  this  way  he  may  have  a  sep- 
arate action  for  each  breach.  But,  generally,  all  the  breaches 
*122  existing  at  the  time  he  brings  his  suit,  ^constitute  only  one 
cause  of  action.  It  may  be  more  logical  to  say,  even  then, 
that  each  breach  constitutes  a  separate  cause  of  action;  but  the  law, 
which  abhors  a  multiplicity  of  suits,  will  generally  find  some  way  of 
uniting  or  blending  them  all  together  into  one  cause  of  action,  so  that 
neither  party  will  be  at  the  great  inconvenience  and  expense  of  pro- 
secuting or  defending  a  separate  action  for  each  separate  breach. 
Mr.  Justice  Strong,  in  delivering  the  opinion  of  the  court  in  the  cas« 
of  Secor  v.  Sturgis,  aupruy  uses  the  following  language: 

**In  respect  to  contracts,  express  or  implied,  each  contract  affords  one  and 
only  one  cause  of  action.  The  case  of  a  contract  containing  several  stipula* 
tions,  to  be  performed  at  different  times,  is  no  exception.  Although  an  action 
may  be  maintained  upon  each  stipulation  as  it  is  broken,  before  the  time  for 
the  performance  of  the  others,  the  ground  of  action  is  the  stipnlatlon,  which 
is  in  the  nature  of  a  several  contract.  Wliere  there  is  an  account  for  goods 
sold  or  labor  preformed,  where  money  has  been  lent  to  or  paid  for  the  use  of  a 
party  at  different  times,  whether  one  only  or  separate  rights  of  action  exist  will 
in  each  case  depend  upon  whether  the  case  is  covered  by  one  or  by  separate 
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contracts.  The  sevi^ral  items  may  have  their  origin  in  one  oontraot,  as  on  an 
agreement  to  sell  and  deliver  goods*  or  perform  work,  or  advance  money;  and 
mually,  in  the  case  of  a  running  account,  it  may  be  fairly  implied  that  it  is  in 
pursuance  of  an  agreement  that  an  account  may  be  opened  and  continued, 
either  for  a  definite  period  or  at  the  pleasure  of  one  or  both  of  the  parties. ''  16 
X,  T.  558. 

The  judgment  of  the  court  below  will  be  afi&rmed. 
(All  the  justices  oonourring.) 


•124  *6eobob  Brenkbr  v.  Nicholas  Eglt.* 

July  Term,  1879. 

L  Partiee:  Bills  and  Notes:  Dismissal:  Practice:  Error.  E.  sued  A. 
and  G.  in  Atchison  county,  for  money  on  a  promissory  note.  A.  and  G. 
both  resided  in  Doniphan  county,  but  £.  procured  a  personal  service  of 
summons  on  A.  in  Atchison  county  first,  and  then  procured  service  of 
summons  on  G.  in  Doniphan  county.  A.  answered,  setting  up  that  a 
judgment  had  previously  been  rendered  against  him  on  said  note.  G. 
answered,  setting  up  that  he  signed  said  note  as  surety  only,  and  asking 
that  his  rights  be  protected  under  section  470  of  the  Civil  Code,  and  also  ask- 
ing that,  if  Judgment  should  not  be  rendered  against  A.,  that  the  action 
should  be  dismissed  as  to  him,  G.  The  court  found  on  the  trial  that  the 
plaintiff  oould  not  recover  as  against  A.,  and  also  found  that  A.  signed  said 
note  as  principal,  and  G.  as  surety;  that  A.  was  insolvent;  that  there  was 
then  due  on  the  note  $1,009.87;  that  a  judgment  had  previously  been  ren- 
dered on  the  note  against  A.,  which  Judgment  was  still  in  force,  wholly  un- 
satisfied; that  G.  had  received  no  benefit  from  the  note;  and,  as  a  conclu- 
sion of  law  from  the  foregoing,  found  that  the  plaintiff  was  entitled  to  re- 
cover a  .judgment  against  G.  for  said  amount  and  costs.  The  court  per- 
mitted the  plaintiff  to  dismiss  his  action  against  A.,  but  overruled  a  mo- 
tion made  by  G.  to  dismiss  the  action  as  to  him .  This  motion  was  made  on 
the  grounds  of  the  manner  of  said  service  of  summons,  and  said  dis* 
missal  as  to  A.,  and  all  the  facts  were  shown  on  the  hearing.  The  court 
rendered  judgment  against  G.  in  accordance  with  said  conclusion  of  law. 
Held,  error;  that  the  action  should  have  been  dismissed  as  to  G.,  after  the 
the  plaintiff  failed  to  obtain  judgment  against  A.^ 

t  Actions :  Iiocality  of  Contracts :  Sections  55  and  60  of  Code,  Con- 
strued. In  no  case  can  an  action  for  money  on  a  promissory  note,  or 
other  Joint  and  several  contract,  be  brought  outside  of  the  county  where 
the  defendant  resides  or  may  be  summoned,  by  merely  uniting  with  him 
as  a  co-defendant  some  unreal  or  imaginary  party^  against  whom  no  judg- 
ment could  be  properly  rendered.  And  if,  in  such  a  case,  the  defendant, 
who  was  served  with  summons  in  the  county  where  the  action  was 
brought,  obtains  a  judgment  in  his  favor,  or  if  the  plaintiff  voluntarily 
dismisses  his  action  as  to  him,  it  will  be  presumed  that  such  defendant 

iThis  case  on  a  motion  for  a  rehearing,  38  Kan*  S70,  7  Pac.  Rep.  210. 

*  It  will  not  do  to  unite  in  one  pleadlne  a  cause  of  action  against  two  or  mors 
with  a  cause  of  action  against  a  part  of  the  defendants  only.  Lindh  ▼•  Crowley. 
^  Kaa.  47;  Rullman  y.  Hulse,  82  Kan.  000,  6  Pao.  Rep.  17^ 
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was  not  a  real  or  proper  party  to  the  action,  but  that  he  was  made  a  party 
merely  for  the  purpose'of  suing  the  other  and  the  real  party,  in  a  county 
in  whidh  he  did  not  reside,  nor  could  be  summoned.  Civil  Oode,  §§  55» 
60;  Gomp.  Laws  1879,  p.  608. 

Error  from  Atchison  district  court. 
The  c&se  is  stated  in  the  opinion. 
*124     *W.W.  Quthrie,  for  plaintiflf  in  error. 

Everest  d  Waggener,  for  defendant  in  error. 

Valentinb,  J.  This  was  an  action  on  a  promissory  note,  executed  by 
Adam  Brenner  and  George  Brenner  to  the  plaintiff,  Nicholas  Egly. 
Both  the  Brenners  resided  in  Doniphan  county.  Egly  had  previously 
obtained  a  judgment  on  the  note  against  Adam  Brenner  in  the  state 
of  Missouri,  but  had  never  before  sued  George  Brenner.  This  ac- 
tion was  commenced  in  Atchison  county  against  both  Adam  and  George 
Brenner.  The  plaintiff  obtained  service  of  summons  on  Adam  Bren- 
ner in  Atchison  county,  and  afterwards  obtained  service  of  summons 
on  George  Brenner  in  Doniphan  county.  Adam  Brenner  answered, 
setting  up  said  former  judgment  rendered  against  him  in  the  state  of 
Missouri,  giving  a  copy  of  the  record  thereof.  George  Brenner  an- 
swered, setting  up  that  he  signed  said  note  as  surety  only,  and  asking 
that  his  rights  be  protected  under  section  470  of  the  Civil  Code,  (Comp. 
Laws  1879,  p.  664,)  and  further  asking  that,  if  the  plaintiff  should 
fail  to  recover  a  judgment  against  Adam  Brenner,  then  that  the  action 
should  be  dismissed  as  against  him,  George  Brenner.  A  trial  was 
had  before  the  court  without  a  jury,  and,  after  all  the  evidence  was  in- 
troduced, and  '^after  argument  by  coansel,  the  court  at  the  time  an- 
nounced that  its  decision  in  the  case  would  be  that  plaintiff  was  not 
entitled  to  recover  against  defendant  Adam  Brenner,  and  was  entitled 
to  recover  against  defendant  George  Brenner,  a  several  obligor  on  said 
note.  Whereupon  the  plaintiff  asked  leave  of  the  court  to  dismiss  his 
said  action  as  to  the  defendant  Adam  Brenner  alone,  "without  preju- 
dice, to  which  each  of  the  defendants  at  the  time  objected;  but 
^125  the  court  overruled  such  objec*tions,  and  allowed  the  plaintiff 
to  dismiss  his  said  action  without  prejudice  as  to  said  Adam 
Brenner  alone,  and  which  plaintiff  accordingly  did ;  and  to  which  de- 
cision and  action  of  the  court,  and  such  dismissal  as  to  said  Adam 
Brenner,  each  of  the  defendants  at  the  time  duly  excepted."  George 
Brenner  then  moved  the  court  to  dismiss  the  action  as  against  him,  on 
the  ground  that,  as  the  court  had  obtained  jurisdiction  by  virtue  of  the 
service  of  a  summons  first  on  Adam  Brenner  personally  in  Atchison 
county,  and  then  on  George  Brenner  personally  in  Doniphan  county, 
where  he  resided,  and  the  court  then  having  dismissed  the  action  as 
to  Adam  Brenner,  had  thereby  lost  the  right  to  exercise  jurisdiction 
over  George  Brenner.  On  the  hearing  of  this  motion  it  was  shown 
that  both  of  the  defendants  resided  in  Doniphan  county  at  the  time 
this  suit  was  commenced,  and  prior  thereto,  continuously  down  to  the 
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time  of  the  hearing,  and  that  neither  of  them  had  resided  in  Atchison 
county,  and  that  the  senrice  of  summons  was  made  on  the  defendants 
as  above  stated,  and  not  otherwise.  But  the  court  overruled  the  mo- 
tion, and  the  defendants  duly  excepted. 

The  court  then  announced  its  findings,  which  were  substantially  as 
follows :  Firsts  that  Adam  Brenner  signed  the  note  as  principal,  and 
George  as  surety;  second^  that  Adam  Brenner  was  insolvent;  third, 
that  there  was  then  due  on  the  note  $1,009.87;  fourth,  that  a  judg- 
ment had  previously  been  rendered  on  the  note  against  Adam  Brenner 
in  the  state  of  Missouri ;  J^th,  that  the  judgment  was  still  in  full  force, 
wholly  unsatisfied ;  rixth,ih9,t  George  Brenner  had  received  no  bene- 
fit from  the  note.  And  the  court  then  found,  as  a  conclusion  of  law, 
that  the  plaintiff  was  entitled  to  recover  a  judgment  against  George 
Brenner  for  said  amount,  and  costs.  The  defendant  George  Brenner 
duly  excepted,  and  then  moved  for  a  new  trial,  and  also  moved  for  a 
judgment  on  the  findings  dismissing  the  plaintiff's  action  as  to  him ; 
bat  the  court  overruled  the  motions,  to  which  rulings  the  defendant 
excepted.  The  court  then  rendered  judgment  against  George 
*126  Brenner  in  accord^ance  with  said  cone  li;b](n  cf  lawto  the 
rendering  of  which  the  defendant  duly  excepted. 

We  think  the  court  below  erred  in  not  dismissing  the  action  as  to 
George  Brenner,  after  it  had  dismissed  the  action  as  to  Adam  Brenner. 
The  action  was  not  rightly  brought  in  Atchison  county.  Adam  Bren- 
ner was  no  proper  party  to  the  action.  The  cause  of  action  on  the 
note  against  him  had  already  and  long  prior  to  that  time  been  merged 
in  a  judgment.  And  Adam  Brenner,  being  no  proper  party  to  the 
action,  he  could  not  be  used  for  the  purpose  of  acquiring  jurisdiction 
over  George  Brenner.     Dunn  v.  Hazlett,  4  Ohio  Bt.  435. 

Section  55  of  article  5  of  the  Civil  Code  provides  that  "every  other 
action  must  be  brought  in  the  county  in  which  the  defendant,  or  some 
one  of  the  defendants,  resides  or  may  be  summoned."  Gomp.  Laws 
1879,  p.  608.  This  section  applies  to  this  case.  But  under  this  sec- 
tion the  plaintiff  could  not  get  service  of  summons  on  George  Brenner ; 
for  he  did  not  reside  and  was  not  to  be  found  in  Atchison  county. 
Hence  he  resorted  to  the  provisions  of  section  60  of  the  Civil  Code 
for  his  remedy,  which  section  provides  that  "  where  the  action  is  rightly 
brought  in  any  county,  according  to  the  provisions  of  article  5,  a  sum- 
mons shall  be  issued  to  any  other  county  against  any  one  or  more  of 
the  uefendants,  at  the  plaintiff's  request."  Comp.  Laws  1879,  p.  608. 
But  this  section  is  not  applicable  to  this  case.  The  action  was  not 
''rightly  brought"  in  Atchison  county;  for,  as  we  have  already  stated, 
Adam  Brenner  was  no  proper  party  to  the  action,  and  George  Brenner 
did  not  reside  nor  could  he  be  summoned  in  Atchison  county.  Be- 
sides, it  was  a  great  wrong  against  George  Brenner  to  sue  him  out- 
side of  his  own  county,  and  then  to  take  judgment  against  him  alone, 
upon  a  debt  for  which  he  was  only  a  surety.  With  sections  55,  60, 
and  470  of  the  Civil  Code  taken  together,  the  rights  of  a  surety  in 
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cases  like  the  present  are  pretty  well  protected;  for,  where  a  stufety 
is  sued  outside  of  his  own  county,  he  must,  under  sections  65 
*127  and  60,  be  cued  in  'connection  with  his  principal,  or  with  some 
co-surety.  K  sued  with  his  principal,  as  in  this  case,  he  may, 
under  section  470,  have  his  prinoipars  property  first  exhausted  in 
satisfying  the  debt  before  his  can  be  seized.  But  even  where  he  is 
sued  with  his  co-surety  only,  the  judgment  must  be  rendered  againafc 
both,  and  not  merely  against  him  alone;  and  this,  of  eourse,  is  of 
some  value  to  him,  provided  the  sureties  ever  have  the  debt  to  pay. 
But  in  no  case  can  an  action  for  money  on  a  promissory  note  or  other 
joint  and  several  contract  be  brought  outside  of  the  county  where  the 
defendant  resides  or  may  be  summoned  by  merely  uniting  with  him 
as  a  co-defendant  some  unreal  or  imaginary  party,  against  whom  no 
judgment  could  be  properly  rendered.  In  all  such  cases,  both  the 
defendants  should  be  real  parties  and  proper  parties  to  the  action, 
and  should  be  shown  to  be  such  on  the  trial  of  the  case,  or  no  judg- 
ment should  be  rendered  against  the  defendant  not  served  with  sum- 
mons in  the  county  where  the  action  was  brought.  If  the  defendant 
who  was  served  with  summons  in  the  county  where  the  action  was 
brought  obtains  a  judgment  in  his  favor,  or  if  the  plaintiff  voluntarily 
dismisses  his  action  as  to  him,  (as  was  done  in  this  case,)  then  it  will 
be  presumed  that  such  defendant  was  not  a  real  or  proper  party  to 
the  action,  but  that  he  was  made  a  party  merely  for  the  purpose  of 
suing  the  other  and  the  real  party  in  a  county  in  which  he  did  not 
reside  nor  could  be  summoned.  And  in  such  a  case,  no  judgmQ^t 
should  be  rendered  against  the  real  party;  for,  presumedly,  the  serv- 
ice of  summons  upon  him  was  procured  wrongfully,  and  in  violation 
of  the  spirit  of  said  sections  55  and  60.  In  such  a  case,  the  action 
should  be  dismissed  as  to  said  real  party. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re> 
manded,  with  the  order  that  the  plaintiff's  action  against  George  Bren- 
ner be  dismissed. 

(All  the  justices  concurring.) 


*128    *B.  B.  Hblleb  v«  Boabd  or  Ooh'rs  of  Shawnbb  Co. 

July  Term,  1879. 

• 
I.  Clerks  of  District  Courts:  Fees  of.  Clerks  of  district  courts  are  entitled 
to  receive  from  their  respective  counties,  for  their  services  in  fumishiug 
certified  statements  of  the  attendance  and  mileage  of  jurors  and  witnesses 
of  the  district  courts  to  the  county  boards  of  such  counties,  the  statutory 
fee  of  five  cents  for  each  name.    Comp.  Laws  1879,  c.  89,  §§  2,  21. 

2. :  Counties:  Liability  for  Certain  Services.    Counties  are  not 

liable  for  the  services  of  such  officers  for  their  entries  on  their  Journals 
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of  the  orders  of  the  district  courts  in  opening  and  closing  their  dally  ses- 
sions. Such  services,  and  others  of  like  kind,  in  the  absence  of  any  statu- 
tory regulation  for  their  payment,  may  be  regarded  as  incident  to  their 
ofBcial  positions. 

Error  fronoL  Shawnee  district  oonrt. 

The  case  is  stated  in  the  opinion. 

R.  E.  Heller,  plainti£F  in  error,  for  himself. 

A.  H.  Vance,  Go.  Atty.,  for  defendant  in  error. 

HoBTON,  G.  J.  The  plaintiff  in  the  court  below,  plaintiff  in  error 
in  this  coort,  brought  an  action  against  the  defendant  in  error  in  the 
district  court  of  Shawnee  county^  for  services  rendered  by  him  as  clerk 
of  the  district  court  of  said  county.  The  defendant  demurred  to  the 
petition  of  the  pllaintiff,  and,  the  demurrer  being  sustained  by  the 
court  below,  the  plaintiff  excepted,  and  brings  the  case  here. 

The  qaestion  submitted  for  oar  determination  is  whether  the  county 
of  Shawnee  is  liable  for  the  services  rendered.  The  services  alleged 
are  for  the  entries  on  the  journal  of  the  court  of  orders  opening  and 
adjourning  court,  excusing,  discharging,  and  swearing  jurors, 
*129  electing  a  judge  pro  tern,,  and  ^furnishing  to  the  board  of 
county  commissioners  a  certified  statement  of  the  attendance 
and  mileage  of  jurors  at  the  August  term  of  court  for  1878.  With 
the  exception  of  the  last  item,  the  district  court  rightfully  held  the 
county  not  liable  for  the  services.  Gertainly  there  is  no  specific  pro- 
vision in  the  statute  fixing  the  liability  for  any  fees  for  entering  the  or- 
ders  of  opening  and  closing  court,  and  the  other  like  services  described 
in  the  petition.  These  services  cannot  be  paid  out  of  the  county  treas« 
Qiy,  unless  stattitory  warrant  can  be  found  for  so  doing.  As  this  war- 
rant is  wanting,  the  county  cannot  be  held.  As  to  the  plaintiff,  and 
others  in  his  position,  such  services  may  perhaps  be  regarded  as  inci- 
dent to  their  official  position.  They  took  and  held  office  cum  onere.  One 
of  these  burdens  is  the  performance  of  certain  services  gratuitously, 
where  the  statute  fails  to  make  any  provision  for  payment.  Wo  are 
inclined  to  think  that  the  item  of  $1.10  charged  for  the  certified  state- 
ment of  the  attendance  and  mileage  of  jurors  a  valid  claim. 

Section  21,  o.  89,  p.  446,  Gomp.  Laws  1879,  provides  that,  "within 
ten  days  after  the  dose  of  each  term  of  a  court  of  record,  the  clerk 
thereof  shall  return  to  the  board  of  county  commissioners  a  state- 
ment of  the  attendance  of  jurors  at  such  term,  and  their  mileage  as 
taken  by  him,  together  with  a  statement  of  the  attendance  and  mile- 
age of  witnesses  in  all  criminal  cases  claimed  and  for  which  the 
eoanty  is  liable."*  Section  3  of  said  chapter  makes  provision  for  the 
payment  of  such  service  in  the  following  words:  "Certifying  fees  of 
jurors  and  witnesses  to  county  board,  each  name,  five  cents.''  Sec- 
tion 21  requires  the  statement  to  be  furnished  to  the  county  board. 
Section  S  provides  the  fee  therefor,  and  the  fair  intendment  from 
these  provisions  of  the  statute  is  that  the  fees  are  to  be  paid  by  the 
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party  to  whom  the  statement  is  furnished.  This  being  the  eonnty, 
therefore  the  oounty  is  liable  for  the  service. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  direction  to  overrule  the  demurrer,  and  enter  judg- 
ment for  the  plaintiff  for  $1.10. 

(All  the  justices  concurring.) 


*380    *B.  E.  FbtiTiWb  o.  Boabd  of  Coh*b8  ot  Shiwhbb  Go. 

July  Term,  1879. 

At  the  January  term,  1879,  of  the  district  court  of  Shawnee  ooonty, 
the  board  of  commissioners  of  said  county,  as  defendant,  had  judg- 
ment against  Heller,  as  plaintiff,  who  brings  the  case  to  this  court. 

R.  £•  H«Uer,  plaintiff  in  error,  for  himself. 

A.  H.  Vanc€f  Co.  Atty.,  for  defendant  in  error. 

Feb  Cubiam.  The  judgment  in  this  case  ia  affirmed,  upon  the  au- 
thority of  State  V.  Campbell,  19  Ran.  481,  and  Shawnee  Go.  v.  Bal- 
linger,  20  Ean.  690. 


Henbt  T.  Gbbbn  v.  M.  L.  Bulklby. 
July  Term,  1879. 

1.  Trial:  Order  of  Trial  of  Cases.    It  is  not  necessary  that  the  trial  of  cases 

involving  issues  of  fact  shall  be  in  the  order  in  which  they  are  i^aced  on 
the  trial  docket.  Precedent  cases  may  be  continued,  or  laid  at  the  heel 
of  the  docket,  or  other  definite  disposition  made  of  them,  and  subsequent 
cases  be  then  regularly  taken  up  and  tried. 

2.  Bill  of  Exceptions:  BefUsal  of  Judge  to  Settle  and  Sign:  Bemedy. 

If  a  trial  Judge  refuses  to  settle  and  sign  a  true  bill  of  exceptions  in  a  case 
tried  before  him,  any  party  tendering  the  same  can  enforce,  by  an  action* 
the  settling  and  signing  of  the  bill;  but  the  failure  or  refusal  of  the  trial 
judge  to  settle  and  sign  a  bill  of  exertions  is  no  ground  for  the  reveisal 
of  the  judgment  rendered  in  the  cause.^ 

1  Where  a  Judge  refuses,  he  may  be  compelled  by  mandamus  to  sign  a  bill  of 
exceptions,  State  v.  Ottenberger,  (Ohio,)  1  N.  £.  Rep.  1;  Ah  Lep  v.  GongChoy, 
(Or.)  9  Pac.  Rep.  483;  and  also  to  settle  a  statement  on  motion  for  new  trial,  or 
on  appeal,  although  there  be  a  remedy  by  appeal,  if  such  remedy  be  not  speedy 
as  well  as  plain  and  adequate.  State  v.  Murphy,  (Nev.)  6  Pac.  Rep.  840.  But  man- 
damus  will  not  be  granted  if  the  party  applying  for  it  has  been  guilty  of  delay  and 
lack  of  diligence.  Eggleston  v.  Kent  Circuit  Judge,  (Mich.)  15  N.  W.  Rep.  65.  In 
Nebraska  mandamus  will  lie  to  compel  a  Judge  to  sign  a  bill  of  exceptions  pre- 
sented in  vacation.  State  v.  Weaver,  8  N.  W.  Rep.  885.  Where  a  party  applies 
for  mandamus  to  compel  a  Judge  to  correct  a  bill  of  exceptions,  he  must  show  a 
regular  application  to  the  trial  Judge  for  that  purpose.  State  v.  McDonald,  (Minn.) 
14lS.W.Rep.469. 


GBBBN  V.  BULKtiEY.  8& 

a»  Party  to  Action :  BUigenoe*  A  party  bayiiig  a  matter  in  litigation  be* 
fore  a  district  court,  who  relies  upon  the  opinion  or  statement  of  an  at- 
torney in  no  way  connected  with  or  interested  in  his  cause  as  to  the  time 
precedent  cases  will  consume  in  their  trial  before  his  case  can  be  reached, 
does  so  at  his  peril.  If  the  opinion  or  statement  of  such  attorney  does 
not  prove  correct,  then,  although  the  party  is  surprised  at  the  early  trial 
of  his  case,  he  has  no  valid  reason  to  complain.  [Turner  v.  Miller,  28 
Kan.  50.]- 

•181  ^4. :  Freeenoe  in  Court  of  a  Party  who  is  Suitor  and  At- 
torney. A  party  who  is  suitor  and  attorney  in  a  case  pending  in  the 
district  court  for  trial  upon  certain  issues  of  fact,  and  which  has  been  as- 
signed for  trial  on  a  definite  day,  must,  in  order  to  protect  his  rights,  be 
present  at  the  court  during  all  the  session  on  said  specified  day,  and  at  all 
hours  of  the  court  every  subsequent  day,  until  there  is  a  final  disposition 
of  the  cause. 

Discretion  of  Court,  not  Abused:  Fraotice.    A  defendant* 


who  was  suitor  and  attorney  in  a  case  at  issue  in  the  district  court,  was 
absent  when  his  case  was  called,  between  2  and  3  o'clock  p.  m.,  at  the 
reconvening  of  the  court  upon  the  expiration  of  a  noon  recess.  Soon  after 
the  case  had  been  disposed  of,  and  after  the  court  had  entered  upon  the 
transaction  of  other  business,  the  said  defendant  came  into  court  and  de- 
manded a  trial.  This  was  refused.  He  then  filed  a  motion  for  a  new  trial. 
On  hearing,  this  was  denied.  It  appeared  that  his  absence,  at  the  time, 
was  owing  to  a  belief  on  his  part  that  prior  cases,  appearing  on  the  pub- 
lished list  of  causes  assigned  for  hearing,  would  consume  a  great  portion 
of  the  afternoon,  and  that  he  also  relied  upon  the  statement  of  an  at- 
torney in  a  case  pending  before  the  court  at  the  noon  adjournment,  that 
such  case  would  consume  an  hour  and  a  half  upon  the  reconvening  of 
court  after  dinner,  and  therefore  that  it  was  not  necessary  for  him  to  be 
present  before  3  o'clock  f.  m.  to  attend  to  his  case.  Held,  as  the  case 
was  called  and  disposed  of  in  its  regular  order  on  the  docket,  and  as  the 
trial  court,  with  a  full  knowledge  of  all  the  facts  in  the  case,  has  refused 
to  reopen  the  case,  and  denied  a  new  trial,  that  this  court  cannot  say 
under  the  circumstances  that  there  was  any  abuse  of  discretion  on  the 
part  of  the  trial  judge,  or  such  surprise  as  demanded  the  ruling  of  the 
trial  court  to  be  reversed.' 

6.  Jury  Trial :  Waiver.    A  defendant,  by  not  appearing  at  the  time  his  case 

comes  on  to  be  heard  on  a  regular  call  of  the  docket,  waives  his  right  tb  a 
jury  trial.    Civil  Code,  §  289. 

7.  New  Trial:  Misconduct:  Supreme  Court.    On  a  motion  for  a  new  trial, 

the  misconduct  of  the  prevailing  party  was  alleged  to  consist  of  obtaining 
a  judgment  in  his  favor  by  his  own  perjury.  He  testified  orally  in  the 
court.  Afterwards  ex  parte  aflidavits  were  filed  pro  and  con  as  to  his 
testimony.  Such  affidavits  were  conflicting,  and  the  trial  judge  denied 
the  motion.  Held,  this  court,  under  the  showing  made,  will  not  disturb 
the  decision  of  the  trial  court. 

'Parties  who  rely  upon  the  clerk  of  the  court  to  send  word  to  them  as  to  the 
days  npon  which  their  cases  were  set  for  tri&i,  do  so  at  their  peril.  National 
Bank  ▼.  Wentworth.  28  Ean.  188.  Discretion  of  court,  Board  of  Regents  v.  Lins- 
cou,  30  Ean.  267, 1  Pac.  Rep.  81. 

'Where  the  defendant  has  demanded  a  Jury  trial  he  does  not  waive  it  by  ab- 
senting himself  from  the  court,  and  from  further  proceeding  in  the  case,  fioatz 
V.  Berg,  (Mich.)  16  N.  W.  Rep.  184. 
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Error  from  LeaTenworth  district  oonrt. 
The  oase  is  stated  in  the  opinion. 
♦132     *J.  H.  Oillpatrick  and  H.  T.  Qreen,  for  plaintiff  in  error. 
Lueien  Baker ,  for  defendant  in  error. 

HoBTON,  G.  J.  The  facts  in  this  case  are  substantially  these :  Two 
actions,  numbered  respectively  7,413  and  7,422,  were  pending  in  the 
district  court  of  Leavenworth  county,  for  the  lecovery  of  certain  per* 
sonal  property,  Martin  L.  Bulkley  was  the  plaintiff  in  both  cases, 
and  Henry  T.  Green  the  defendant.  The  cases  were  consolidated  by 
order  of  the  court,  and  tried  on  January  15, 1879.  By  the  published 
list  of  cases  set  for  trial  at  the  December  term,  1878,  these  were  as- 
signed to  be  tried  January  13, 1879.  On  that  day  the  defendant  was 
ready  for  trial,  with  his  witnesses  in  the  court.  Owing  to  delay  in 
the  disposition  of  cases  set  before  these,  they  were  not  then  tried.  On 
January  4,  1879,  the  court's  attention  was  called  to  certain  eases  on 
the  docket,  and  said  Green  remarked  to  the  court  that  cases  Nos.  7,413 
and  7,422,  consolidated,  were  jury  cases;  to  which  the  counsel  of 
plaintiff  replied  that  he  supposed  they  were  jury  cases  if  the  defend- 
ant desired  a  jury.  The  defendant,  who  was  both  suitor  and  attor- 
ney, (his  counsel,  Hon.  J.  H.  Gillpatrick,  being  in  attendance  at  To- 
peka  as  a  member  of  the  state  legislature,)  continued  to  attend  court 
each  day  from  January  13th  to  the  15th,  and  was  at  the  court-room 
in  the  forenoon  of  the  latter  day,  until  the  adjournment  of  the  court 
at  noon,  at  which  time  a  jury  trial  was  progressing,  to-wit,  case  No. 
7,333.  The  attorney  in  said  case,  one  Ashton,  made  the  opening  ad- 
dress to  the  jury  just  before  the  adjournment.  The  court  adjourned 
to  2  p.  M.  The  defendant  left  the  court  thinking  his  actions,  Nos.  7,413 
and  7,422,  could  not  be  reached  for  trial  for  some  time.  About  half- 
past  1  o'clock  he  met  Ashton,  the  attorney  in  case  No.  7,833,  then 
on  trial,  and  Ashton  stated  to  defendant  that  the  jury  trial  which 
was  in  progress  at  the  noon  adjournment  would  occupy  one  and  a 

half  hours;  that  Messrs.  Baker  &  Ide  were  yet  to  argue  the 
^183     case  for  the  de*fendant,  and  that  one  N.  H.  Wood  was  to  close 

the  argument  for  plaintiff.  Thereupon  the  defendant  went  to 
his  home,  two  blocks  from  the  court-house,  for  dinner.  About  two 
and  a  half  o'clock  a  messenger  informed  defendant  that  his  cases, 
Nos.  7,413  and  7,422,  had  been  called  for  trial.  He  immediately 
started  for  the  court-room  and  reached  there  in  a  few  minutes.  On 
his  arrival  he  found  the  cases  had  been  tried  and  judgment  rendered 
against  him,  and  that  the  court  had  entered  upon  other  business. 
He  applied  at  once  to.  the  court  to  open  the  case,  that  he  might  make 
his  defense.  This  was  refused.  A  motion  for  a  new  trial  was  then 
made,  and,  on  a  bearing,  denied.  The  defendant,  plaintiff  in  error, 
now  brings  the  case  here  on  error. 

The  alleged  errors  are :  Irregularity  in  the  proceedings  of  the  court; 
accident  or  surprise  which  ordinary  prudence  could  not  have  guarded 
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ftgainst;  the  denial  of  a  jary  trial  to  defendant;  misoonduot  of  the 
plaintiff. 

Of  these  in  their  order.  The  irregularities  charged  are  that  the  ease 
was  taken  up  and  tried  out  of  its  order,  and  that  the  court  refused  to 
ifioorporate  in  the  bill  of  exceptions,  certain  matters  concerning  the 
trial  docket  and  the  demand  for  a  jury.  The  record  before  us  fails  to 
SQstain  the  assertion  that  the  case  was  taken  up  on  an  irregular  call 
of  the  docket,  or  that  it  was  tried  out  of  its  turn.  The  showing  in 
this  regard  is  as  follows :  Defendant  Green  testified  that  at  the  noon 
adjournment  on  January  15, 1879,  beside  the  case  No.  7,333,  then  on 
trial,  there  were  ahead  of  this  case  suits  Nos.  7,384,  7,404,  6,998, 
7,407,  7,411,  7,007,  and  in  the  published  list  of  causes  referred  to  in 
the  affidavits  these  numbers  are  assigned  for  trial  prior  to  Nos.  7,418, 
and  7,422 ;  Nos  7,384,  6,998, 7,007,  being  set  for  January  10,  1879, 
and  Nos.  7,404,  7,407,  and  7,411  for  January  13th.  Counsel  for 
plaintiff,  Lucien  Baker,  testified  that  the  court  convened  pursuant  to 
adjournment,  at  2  p.  m.,  on  January  15th;  that  the  case  on  trial  at 
the  time  of  the  adjournment  for  dinner  was  then  submitted  to  jury 

without  further  argument ;  that  the  court  called  cases  theNos. 
*134    7,413  and  7,422  (being  this  case  as  consolidated)  in  their  or^^der 

for  trial,  and  said  counsel  announced  himself  ready  for  trial ; 
that  the  court  then  called  the  case  of  Woods  v.  Oreelish,  No.  7,407, 
and  the  same  was  passed  at  the  instance  of  counsel  therein;  be- 
ing other  counsel  than  in  7,413  and  7,422*  Thereupon  the  court 
called  this  case,  being  the  consolidated  cases,  and  counsel  of  plain- 
tiff announced  himself  ready;  that  the  court  then  directed  the  bailiff 
to  call  said  Qreen,  the  defendant,  at  the  door;  that  this  was  about 
half*past  2  o'clock  p.  m.  ;  that  the  bailiff  returned,  saying  he  did 
not  answer.  Thereupon  the  judge  asked  said  counsel  what  he  would 
do  with  the  cases,  and  Baker  replied  he  was  ready  for  trial;  that  the 
trial  of  the  cases  was  then,  proceeded  with ;  that  the  plaintiff  was 
sworn  as  to  the  ownership  and  value  of  the  animals  in  dispute,  and 
also  said  counsel  as  to  a  demand  for  them  of  Green  before  suit  was 
brought.  The  court  entered  a  finding  for  the  plaintiff,  and  after  the 
court  had  entered  upon  other  business  before  the  court.  Green  came 
into  court  and  made  demand  to  try  the  cases. 

In  the  first  place,  all  the  presumptions  are  in  favor  of  the  regular- 
ity of  the  proceedings  of  the  trial  court.  In  the  next  place,  the  testi- 
mony of  Baker  shows  that  the  court  called  the  consolidated  cases  in 
their  order  for  trial.  It  is  true,  the  evidence  of  Green  and  the  published 
list  of  assigned  cases  show  that  six  causes  were  assigned  for  hearing 
prior  to  those  cases;  but  there  is  nothing  in  the  record  to  show  that 
the  six  prior  causes  were  not  properly  passed  or  otherwise  disposed 
of  before  cases  Nos.  7,413  and  7,422  were  tried.  It  is  shown  that  case 
No.  7,407  was  passed  for  satisfactory  reasons.  There  is  no  showing 
that  the  other  five  were  skipped  or  passed  over  irregularly.  It  is  not 
necessary  that  the  cases  should  be  tried  arbitrarily  in  their  order;  but 
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they  may  be  oontinned  or  laid  at  the  end  of  the  docket,  or  other  defi- 
nite disposition  made  of  them,  and  subsequent  cases  then  be  regu- 
larly taken  up  and  tried.     Civil  Code,  §§  314,  816. 

In  reference  to  the  action  of  the  court  in  refusing  to  incorporate  in 
the  bill  of  exceptions  certain  matters,  which  the  defendant 
*186  claims  as- material,  it  is  sufficient  to  state  such  ac*tion  is  no 
ground  for  a  reversal  of  the  judgment.  This  court  cannot  set- 
tle bills  of  exceptions.  If  the  exceptions  are  properly  reduced  to  writ- 
ing, we  can  compel  a  trial  judge  to  perform  his  duty  of  settling  and 
signing  them ;  but  we  cannot  perform  that  duty  for  him.  In  this 
case,  if  the  trial  judge  refused  to  settle  and  sign  a  true  bill  of  excep- 
tions, counsel  could  have  brought  their  appropriate  action  to  have  the 
judge  sign  the  same. 

Eliminating  the  charge  that  the  proceedings  of  the  trial  court  were 
irregular,  the  principal  question  remaining  is,  was  there  such  surprise 
in  the  trial  of  the  action  as  will  warrant  this  court  in  reversing  the 
ruling  of  the  district  court?  It  seems  the  defendant  relied  upon  the 
statement  of  an  attorney  not  connected  with  the  cause,  that  the  case 
on  trial  at  the  noon  adjournment  would  consume  an  hour  and  a  half 
of  time  on  the  convening  of  court*  If  a  party  relies  upon  such  state- 
ments, he  does  it  at  his  peril.  If  they  do  not  prove  correct,  then« 
although  a  person  may  be  surprised,  he  has  no  reason  to  complain. 
Missouri,  K.  &  T.  R.  Co.  v.  Crowe,  9  Kan.  *496.  "Every  one  hav- 
ing a  matter  in  litigation  before  any  tribunal  or  coun,  *  *  » 
must,  in  order  to  protect  his  rights,  be  present  at  every  session  at 
which  the  controversy  may  be  determined,  until  there  is  a  final  dis- 
position. He  stays  away  at  his  peril;  and  if,  during  his  absence, 
the  matter  is  disposed  of,  he  can  blame  no  one  but  himself.  This  in 
many  cases  is  a  great  hardship.  Many  a  suitor  in  the  courts  has 
folt  it  to  be  so.  Yet  no  remedy  therefor  has  as  yet  been  devised." 
Masters  v.  McHoUand,  12  Kan.  *17;  Mehnert  v.  Thieme,  15  Kan. 
*368. 

Again,  as  a  general  rule,  a  trial  judge  is  more  capable  of  correctly 
deciding  whether  the  surprise  alleged  is  induced  by  oversight,  inat- 
tention, *or  forgetf ulness,  than  a  reviewing  court.  Many  matters  tran- 
spire in  the  conduct  of  a  case  in  the  court-room  which  it  is  almost 
impossible  to  present  in  detail  to  another  tribunal,  and  of  all  of  which 
the  trial  judge  is  necessarily  observant.  Further,  the  trial  judge  be- 
comes better  aqfuainted  with  the  accustomed  acts  and  habits 
*136  of  the  ^various  attorneys  in  constant  practice  before  him,  and 
therefore  can  more  accurately  judge  whether  a  complaint  of 
such  surprise,  as  is  here  charged,  is  of  such  a  character  as  to  demand 
relief.  In  some  cases,  the  acts  of  a  trial  judge  which  are  seemingly 
harsh  and  arbitrary  are,  in  view  of  all  the  circumstances  surrounding 
them,  just  and  even  necessary  to  enforce  dispatch  and  attention  in 
the  trial  of  cases.  The  writer  of  this  recollects  that  on  one  occasion 
several  years  ago,  Mr.  Justice  Millbb,  presiding  in  the  United  States 
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eirouit  eoort  at  Topeka,  dismissed  a  very  important  case,  called  in 
the  regular  coarse  o£  the  docket,  while  the  attorney  of  plaintiif  was 
momentarily  absent  from  the  court-room  at  his  office  to  procure  some 
anthorities  which  he  needed.  On  the  speedy  retam  of  the  attorney 
to  the  room,  the  learned  justice  was  informed  of  the  reason  of  his 
temporary  absence,  yet  he  refused  to  reinstate  the  case.  Such  action 
would  ordinarily  seem  hardly  fair  to  the  proper  administration  of  jue- 
tice;  yet,  at  that  time,  just  such  an  example  was  necessary  to  enforce 
prompt  attention  on  the  part  of  the  bar.  Sometimes  severity  is  de- 
manded. In  this  case,  the  trial  court  has  refused  a  new  trial  on  ac- 
count of  accident  or  surprise,  and,  in  our  view  of  the  matter,  no  suf- 
ficient showing  has  been  presented  to  us  to  reverse  the  decision.  Mo- 
tions for  a  new  trial  on  the  ground  of  surprise  are  addressed  very 
much  to  the  sound  discretion  of  the  court.  Bagan  v.  James,  7  Ean. 
♦854. 

The  defendant  has  no  valid  complaint  because  the  case  was  tried 
by  the  couirt,  without  a  jury;  by  noi;  appearing  at  the  time  the  case 
came  on  to  be  heard,  he  waived  his  right  to  a  jury  trial.  Civil  Code, 
§  289. 

The  misconduct  alleged  is  that  the  finding  of  the  court  was  ob- 
tained by  the  perjury  of  the  plaintiif,  the  plaintiff  testifying  orally  in 
the  eoart.  Afterwards,  ex  parte  affidavits  were  filed  pro  and  con  re- 
garding this  testimony.  The  affidavits  were  conflicting.  The  trial 
judge  denied  the  motion.  We  do  not  think,  under  the  circumstances, 
-we  ought  to  disturb  the  decision  of  the  trial  court.  By  the  provisions 
of  section  568  of  the  Civil  Code,  if  the  judgment  was  obtained 
♦187  by  perjury,  and  diligence  is  ♦shown,  the  defendant  can  obtain  a 
vacation  of  it.  This  question  can  be  more  satisfactorily  deter- 
mined in  such  proceedings  than  upon  mere  ex  parte  affidavits  read 
upon  a  motion  for  a  new  trial. 

We  have  also  examined  all  the  other  questions  submitted  to  us, 
but  believe  further  comment  unnessary.  If  the  trial  judge  had  re- 
opened the  case  upon  the  appearance  of  the  defendant,  or  if  he  had 
granted  a  new  trial  for  surprise,  we  would  have  not  interfered.  Bagan 
V.  James,  7  £an.  ♦^Sl*    He  did  neither. 

Upon  the  record,  we  cannot  reverse  his  action,  and  therefore  the 
judgment  of  the  district  court  will  be  affirmed. 

(Ail  the  justices  concurring.) 
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Board  of  Coh'bs  of  Lincoln  Co.  v.  John  .Gsib  and  others. 

July  Term,  1879. 

At  the  March  term,  1878,  of  the  district  conrt  of  Lincoln  county, 
John  Geis  and  William  Geis,  as  plaintiffs,  recovered  a  jndgment 
against  the  board  of  commissioners  of  Lincoln  county.  The  defend- 
ant brings  the  case  here. 

Ai  O.  Hardesty,  Co.  Atty.,  for  plaintiff  in  error. 

r.  F.  OarveVj^  for  defendants  in  error. 

Per  Curiam.  The  judgment  of  the  court  below  in  this  case  will  be 
reversed,  upon  the  authority  of  the  following  cases,  to-wit :  Saline  Go. 
V.  Geis,  22  Kan.  *381;  Lyon  Co.  v.  Goddard,  22  Kan.  *389.  See, 
also,  the  following  statutes,  under  none  of  which  can  the  plaintiffs' 
cause  of  action,  as  they  have  stated  it  in  their  petition  below,  be  main^ 
tained,  to-wit:  Gen.  St.  1868,  p.  1058,  §  120;  Laws  1876,  p.  96,  § 
145;  Comp.  Laws  1879,  p.  968,  §  145. 


*138  *D.  C.  Gillespie  v.  B.  M,  Thokab. 

July  Term»  1879. 

Serivoe:  Affidavit  for  Service  by  Publication.  In  an  action  to  com- 
pel the  specific  performance  of  a  contract,  where  the  plaintiff  prayed  for 
a  judgment  ordering  the  defendant  to  execute  to  him  a  good  and  sufficient 
deed  for  certain  real  estate,  and  that  the  defendant,  and  all  persons  claim- 
ing under  him,  be  barred  of  ail  interest  in  the  property,  and  that,  on 
failure  of  the  defendant  to  execute  such  4eed,  the  judgment  stand  in 
lien  thereof  and  operate  as  such;  and  service  of  summons  was  made  by 
publication  in  a  newspaper  upon  the  following  affidavit,  to-wit: 

''William  Thomson,  of  lawful  age,  being  first  duly  sworn,  doth  upon, 
his  oath  depose  and  say  that  h^  is  one  of  the  attorneys  in  the  abov&- 
entitled  cause  for  said  plaintiff:  that  said  defendant  is  a  non-resident  of 
the  state  of  Kansas,  and  that  service  of  summons  cannot  be  had  in  said 
action  upon  said  defendant  within  said  state  of  Kansas;  that  said  action, 
relates  to  real  property  in  said  county  of  Osage,  in  the  state  of  Kansas, 
in  which  property  said  defendant  claims  and  has  an  interest;  that  the 
relief  demanded,  among  other  things,  is  the  exclusion  of  said  defendant 
from  his  interest  to  said  real  property.    And  further  deponent  saith  not. 

••William  Thomson." 

— And  judgment  is  afterwards  rendered  by  default  against  the  defendant, 
and  in  favor  of  the  plaintiff,  in  accordance  with  the  prayer  of  the  plain- 
tiff's petition;  and  afterwards  the  defendant  moves  the  court  to  vacate 
said  judgment,  and  to  set  aside  said  service,  because  of  defects  in  said 
affidavit,  which  motion  the  court  overrules:  Tield  that,  although  said  affi- 
davit is  defective  in  not  stating  plaintiff's  cause  of  action  more  specifio- 
ally  and  correctly,  still  that  it  is  sufficient. 
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Error  from  Osage  district  ooort« 

Action  brought  by  Thomas  against  Gillespie,  to  compel  the  specific 
peifonnanee  of  a  contract  to  convey  certain  real  estate  situate  in 
Osage  eoanty.  Trial  at  the  April  term,  1876,  of  the  district  court, 
and  judgment  for  the  plaintiff. 

James  Rogers  and  £•  M.  Sanford,  for  plaintiff  in  error. 

Valbntine,  J.  This  was  an  action  to  compel  the  specific  perform- 
ance of  a  contract  to  convey  certain  real  estate,  situated  in  Osage 
county.  The  plaintiff  in  bis  petition  prayed  for  a  judgment 
*139  ordering  the  defendant  to  execute  to  him  a  good  ^and  sufficient 
deed  for  the  premises,  and  that  the  defendant,  and  all  persons 
claiming  under  him,  be  barred  of  all  interest  in  the  property,  and  that, 
on  failure  of  the  defendant  to  execute  such  deed,  the  judgment  stand 
in  lien  thereof  and  operate  as  such  deed.  The  service  of  the  sum* 
mens  was  made  by  publication  in  a  newspaper.  The  petition  and 
the  publication  notice  were  amply  sufficient;  but  it  is  claimed  that 
the  affidavit  for  such  notice  was  defective  and  void.  Said  affidavit 
reads  as  follows : 

''William  Thomson,  of  lawful  age,  being  first  duly  sworn,  doth  upon  his 
oalfa  depose  and  say  that  he  is  one  of  the  attorneys  in  the  above-entitled  cause 
tor  said  plaintiff;  that  said  defendant  is  a  non-resident  of  the  state  of  Kansas, 
and  that  service  of  summons  cannot  be  had  in  said  action  upon  said  defend- 
ant within  said  state  of  Kansas;  that  said  action  relates  to  real  property  in 
said  county  of  Osage,  in  the  state  of  Kansas,  in  which  property  said  defend- 
ant claims  and  lias  an  interest;  that  the  relief  demanded,  among  other  things, 
is  the  exclusion  of  said  defendant  from  his  interest  to  said  real  property.  And 
farther  deponent  saith  not.  WnjJAM  Thomson.  " 

Judgment  was  rendered  in  the  case  by  default  against  the  defend- 
ant, and  in  favor  of  the  plaintiff,  in  accordance  with  the  prayer  of  the 
plaintiff's  petifcion.  Afterwards  the  defendant  moved  to  vacate  said 
;udgment,  and  to  set  aside  said  service,  because  of  said  defective  af- 
fidavit. The  court  overruled  said  motion,  and  the  defendant  now,  as 
plaintiff  in  error,  brings  the  case  to  this  court  for  review. 

We  think  the  said  affidavit  is  defective  in  not  stating  the  plain- 
tiffs cause  of  action  more  specifically  and  correctly ;  but  still  we  do 
Dot  think  that  it  is  fatally  defective.  We  think  that  it  is  sufficient 
Tith  the  petition  and  notice  to  giv^  the  court  jurisdiction,  and  the 
defendant  could  not  possibly  have  been  misled  by  it.  All  that  such 
an  affidavit  is  required  to  show  is  that  personal  service  cannot  be 
Siade  on  the  defendant  within  the  state,  and  that  the  action  is  one  in 
thieh  service  by  publication  may  be  had.  Civil  Code,  Gomp.  Laws 
1S79,  p.  610,  §  78.  T-he  statute  does  not  require  that  the  affidavit 
shall  make  it  "appear  that  a  cause  of  action  exists  against  the 
'140  ^defendant,"  as  the  Wisconsin  statute  does,  and  hence  the 
Wisconsin  decisions  referred  to  are  not  applicable  to  this  case. 
Nor  is  the  afiSdavit  made  for  the  purpose  of  giving  information  to  the 
i^hni&nt ^is  to  the  nature  and  character  of  the  action  brought  against 
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him.  He  mast  seek  for  snob  information  in  the  notice  and  petition, 
—  especally  in  the  latter. 

We  think  that  the  affidavit  in  this  case  stated  all  that  was  neeesmy 
to  be  stated,  although  it  did  it  very  informally. 

The  judgment  of  the  court  below  will  be  affirmed* 

(All  the  justices  concurring.) 


National  Land  Go.  v.  Thomas  Pbbbt  and  others. 

July  Term,  1879. 

Oontraots:  Sale  of  Land:  Forfeiture,  not  Enforced.  While  contracts 
for  the  sale  of  land  in  which  time  is  made  of  the  essence  of  the  contract 
are  valid  and  enforceable  at  law  or  in  equity,  yet  where  the  circumstances 
are  such  that  it  would  be  grossly  inequitable  to  enforce  a  forfeiture,  courts 
of  equity  will,  upon  slight  ground  therefor,  relieve  a  party  therefrom,  and 
enforce  the  contract  as  merely  one  of  sale.  And  Tield  that,  under  the  cir- 
cumstances of  this  case,  the  district  court  committed  no  error  in  refusing 
to  enforce  a  forfeiture.^ 

Error  from  Dickinson  district  court. 

At  the  March  term,  1878,  of  the  district  court,  Perry  had  judg- 
ment against  the  National  Land  Company,  which  brings  the  case 
here. 

John  H,  Mahan,  for  plaintiff  in  error. 

McClure  dt  Humphrey ^  for  Perry,  defendant' in  error. 

Brbweb,  J.  In  this  case  is  presented  one  of  those  harsh  time  con- 
tracts for  the  sale  of  land,  in  which  a  forfeiture  is  sought  to 
*141  be  enforced  for  non-payment  at  the  stipulated  ^time.  That 
such  contracts  are  valid,  and  may  be  enforced,  has  already 
been  decided.  Missouri  Eiver,  Ft.  S.  &  G.  R.  Co.  v.  Brickley,  21  Kan. 
*275.  The  district  court  decided  against  the  forfeiture.  No  findings 
of  fact  were  made,  and  the  only  question  is  whether  there  was  testi- 
mony which  will  sustain  such  decision.  And  we  are  constrained  to 
think  that  there  is.  While  such  contracts  are  recognized  as  valid 
both  at  law  and  in  equity,  yet  courts  of  equity  are  reluctant  to  enforce 
forfeitures  when  it  would  be  grossly  inequitable  to  do  so,  and  often 
seize  upon  slight  circumstances  to  justify  a  refusal  of  such  forfeitures. 
Here  the  land,  160  acres,  was  sold  for  $64:0/on6-fifth  of  which  was 
paid  down  and  possession  given.  The  first  year,  only  interest  was 
due  by  the  terms  of  the  contract,  and  that  was  paid.  The  second 
year,  one»fourth  the  unpaid  principal  and  the  interest  became  due,  and 

1  See  note  to  Missouri  River,  Ft.  S.  <&  G.  R.  Co.  v.  Brickley,  21  Kair.  «S76. 
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an  extension  in  writing  was  granted  for  six  months.  At  the  expira- 
tioD  of  that  tiniQ,  payment  wap  not  made,  but  tender  was  made  eight 
daj8  after  the  date  of  second  annual  payment  of  all  amount  then  due, 
and  inteiest,  and  also  another  tender  of  the  entire  amount  due  on  the 
contract.  Both  tenders  were  refused.  The  land  at  the  time  of  the 
sale  was  vacant  and  unimproved.  There  is  nothing  to  show  that  the 
price  was  not  the  fair  value  of  the  laud  at  the  time,  or  that  anything 
had  since  transpired  to  affect  the  value  other  than  the  labor  and  ma- 
terial placed  upon  it  by  the  vendee.  The  vendee,  during  the  two 
vearB  of  his  possession,  had  brought  the  entire  tract  into  cultivation, 
bad  at  the  time  of  suit  sixty  acres  in  wheat,  and  a  hedge-row  growing 
of  160  rods  in  length.  By  his  labor  he  had  increased  the  value  of 
the  land  $992.  By  the  forfeiture,  therefore,  the  vendor  was  seeking 
to  obtain,  not  only  the  cash  paid,  to-wit,  one-fifth  the  price  and  the 
iDterest,  but  also  $992  of  another's  labor.  He  refused  to  receive  the 
stipulated  price  and  interest,  but  sought  to  keep  what  money  he  had 
received,  retake  the  land,  and  appropriate  in  addition  one  and  one- 
half  times  its  value  of  the  vendee's  labor.  As  to  these  facts,  it  may 
be  remarked  that  there  is  no  contradiction  in  the  testimony. 
*142  Under  such  *circumstance8,  it  would  seem  to  require  but  little 
to  relieve  against  the  forfeiture. 

These  facts  also  appear  in  the  testimony :  The  first  annual  pay- 
ment of  principal  was  due  March  10,  1877,  and  on  March  17  the 
time  of  payment  was  extended  to  September  10,  1877.  In  Septem- 
ber, but  whether  before  or  after  the  10th  does  not  appear,  the  vendee 
Bowed  sixty  acres  in  wheat.  Thereafter  he  placed  a  mortgage  on  the 
growing  wheat  for  |160,  and  on  December  26th,  sold  the  land  to  de- 
fendant in  error,  Perry,  who  assumed  the  mortgage  in  part  payment. 
In  January,  1878,  Perry  called  on  the  vendor  to  obtain  an  extension  of 
time,  and  the  latter  proposed  to  take  up  the  old  contract  and  execute 
a  new  one,  with  full  payment  of  balance  of  purchase  price  in  the  en- 
suing fall.  He  also  advised  Perry  to  borrow  money  and  pay  off  the 
debt.    And  on  March  18th  the  tenders  heretofore  noticed  were  made. 

Now,  upon  these  facts,  we  think  the  refusal  of  the  court  to  sustain 
a  forfeiture  cannot  be  adjudged  error. 

When  the  right  to  a  forfeiture  accrued,  the  vendor,  for  the  time 
being  at  least,  waived  it,  and  granted  an  extension.  A.nd  when  this 
farther  time  had  expired,  be  took  no  steps  to  enforce  the  forfeiture, 
permitted  the  vendee,  if  not  to  bestow  labor  upon  and  improve  the 
premises,  at  least  to  treat  it  as  though  he  had  an  interest  therein,  to 
borrow  money  upon  growing  crops,  and  to  sell  and  receive  pay  for 
the  land.  With  full  knowledge  of  this  sale,  he  proposed  to  the  pur- 
chaser to  throw  up  the  old  and  take  a  new  contract,  and  also  advised 
him  to  borrow  money  and  pay  off  the  debt.  Within  a  reasonable 
time  thereafter  the  purchaser  acts  upon  the  advice,  and  tenders  the 
money  for  the  debt.  It  seems  to  us  that  the  court  might  properly 
tty,  considering  all  the  circumstances,  and  the  gross  injustice  of  any 
v.28k— 7 
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other  raling,  that  it  would  not  enforce  the  forfeiture,  but  give  to  the 
vendor  his  money  and  to  the  vendee  the  land. 

We  see  no  other  matter  requiring  notice,  or  anj  error  prejadicial 
to  the  substantial  rights  of  the  plaintiff  in  error. 

The  judgment  will  be  afiSrmed. 

(All  the  justices  concurring.) 


*148      *Statb  Bane  of  Council  Gbovb  v.  Susan  E.  Bubb, 

Adm'Xy  etc. 

July  Term,  1879. 

Bes  Adjudicata :  Second  Action.  B.  sued  a  bank  for  the  wrongful  con- 
version of  a  promissory  note  deposited  with  it  by  one  S.,  who  transferred 
his  claim  against  the  bank  therefor  to  B.  The  bank  answered  that  it 
received  the  note  for  collection  from  S. ;  but,  while  it  was  in  its  posses- 
sion, it  sold  and  disposed  of  it  for  its  actual  value,  and  held  the  proceeds 
to  apply  to  the  satisfaction  of  certain  debts  due  and  payable  by  S.  to  the 
bank,  which  debts,  it  alleged,  were  in  excess  of  the  note,  and  were  due 
at  the  time  of  the  sale  of  the  note,  and  before  the  assignment  of  S.  to  B. 
To  the  answer,  B.  replied  by  a  general  denial.  Upon  the  trial,  the  court 
found  that  the  bank  had  not  wrongfully  converted  the  note,  and  rendered 
Judgment  in  favor  of  the  bank  for  costs.  After  war  is,  B.  brought  a  sec- 
ond action  against  the  bank  for  money  had  and  received  to  the  plaintiff's 
use,  but  being  in  fact  an  action  for  the  recovery  of  the  proceeds  of  the 
sale  of  the  said  note.  The  latter  pleaded  the  former  Judgment  in  bar. 
R.  demurred  to  the  answer.  The  court  sustained  the  demurrer,  and  gave 
Judgment  in  favor  of  B.  Held  error,  as  the  answer  set  forth  a  good  de- 
fense, the  matter  being  res  adjudicata,^ 

'A  Judgment  is  an  estoppel,  in  a  subsec^uent  action  between  the  same  parties 
or  their  privies,  as  to  any  matter  determmed  thereby,  Whiteside  y.  Haselton,  4 
Sup.  Ct.  Rep.  1;  Carpenter  v.  Osborne,  (N.  Y.)  7  N.  E.  Rep.  828;  Kurtz  v.  Carr, 
(Ind.)  5  N.  £.  Rep.  692;  Ruppelv.  Patterson,  1  Fed.  Rep.  220;  Radford  v.  Folsom, 
d  Fed.  Rep.  199;  Flanagin  v.  Thompson,  9  Fed.  Rep.  177;  Moch  v.  Virginia  Fire 
Ins.  Co.,  10  Fed.  Rep.  696;  Sharon  v.  Hill,  26  Fed.  Rep.  887;  Oregonian  Rv.  Co.  v. 
Oregon  Ry.  &  Nav.  Co.,  27  Fed.  Rep.  277;  MerriU  v.  Stowe,  (Me.)  8  Atl.  ftep.  649; 
Sweizey  v.  Stetson,  (Iowa,)  26  N.  W.  Rep.  741;  Shirland  v.  Union  Nat.  Bank, 
(Iowa.)  21  N.  W.  Rep.  200;  Dicken  v.  Morcran,  (Iowa,)  18  N.  W.  Rep.  57;  and  such 
matters  will  not  be  considered  in  a  second  action,  Brooks  y.  O'Hara.  8  Fed.  Rep. 
629;  Price  v.  Dewey,  11  Fed.  Rep.  104;  Continental  Life  Ins.  Co.  v.  Currier,  (Tt.) 
4  Atl.  Rep.  866:  Head  v.  Maloney,  (Pa.)  2  Atl.  Rep.  195;  Nelson  v.  Bevins.  (Neb.) 
28  N.  W.  Rep.  881;  Woolflnger  v.  Betz,  (Iowa.)  24  N.  W.  Rep.  228;  Hast/s  Heirs 
V.  Berry,  (Ky.)  1  S.  W.  Rep.  8;  but,  in  order  to  be  available  as  an  estoppel,  the  par- 
ticular controversy  must  have  been  necessarily  tried  and  determined,  Britton  v. 
Thornton,  6  Sup.  Ct.  Rep.  291;  Steam-guage  &  Lantern  Co.  v.  Meyrose,  27  Fed. 
Rep.  218;  Peake  v.  Baltimore  &  O.  R.  Co.,  26  Fed.  Rep.  496;  Geneva  Nat.  Bank 
V.  Independent  School-dist,  26  Fed.  Rep.  629;  Chewett  v.  Moran,  22  Fed.  Rep.  81; 
Hunt  V.  Mercantile  Ins.  Co.,  Id.  508:  Emma  Silver  M.  Co.  v.  Emma  Silver  M.  Co. 
of  N.  Y.,  7  Fed.  l^x^.  401;  Smith  v.  Town  of  Ontario,  4  Fed.  Rep.  886;  Richardson 
v.  Richards,  (Minn.)  80  N.  W.  Rep.  457;  Smith  v.  Buse,  (Minn.)  28  N.  W.  Rep.  220; 
Brigham  v.  McDowell,  (Neb.)  27  N.  W.  Rep.  884;  Morse  v.  County  of  Hitchcock, 
Id.  687;  Shirland  v.  Union  Nat.  Bank,  (Iowa.)  21  N.  W.  Rep.  200;  Turley  v.  Tur- 
key, (Tenn.)  1  S.  W.  Rep.  891;  and  if  the  point  under  consideration  was  not  in- 
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Error  from  Morris  district  ooart. 

On  September  2,  1878,  L.  P.  Bade  commenced  an  action  against 
the  State  Bank  of  Council  Grove,  in  the  district  court  of  Morris 
coQDty,  to  recover  the  sum  of  $300  for  the  unlawful  conversion  and 
disposition  of  certain  promissory  notes  formerly  owned  by  one  W.  F. 
Shamlefifer.  Among  these  notes  was  one  executed  by  Bobert  McMil- 
lan to  the  order  of  Shamleffer,  Armstrong  &  Co.,  for  the  sum  of 
$113.63,  of  the  date  of  March  37, 1877,  bearing  12  per  cent,  interest 
per  annom  from  date.  The  petition  also  alleged  that,  on  the  elev- 
enth day  of  June,  1878,  said  W.  F.  Sbamleffer  duly  assigned  to  said 
Bude  his  claim  against  the  bank  for  said  conversion,  and  damages. 
On  September  27, 1878,  the  bank  filed  its  answer,  alleging  that  the 
note  BO  executed  by  Bobert  McMillan,  with  others,  were  left  with  the 
bank  for  collection;  that  the  note  of  said  Bobert  McMillan  was  dis- 
posed of  by  the  bank  on  October  7,  1877,  for  $118.53,  its  actual 
value;  that  the  proceeds  were  in  the  possession  of  the  bank, 
*144  awaiting  a  settle^ment  of  the  business  affairs  between  Sbam- 
leffer and  the  bank;  that  at  the  time  said  note  was  disposed 
of,  and  before  the  alleged  assignment  to  Bude,  the  said  W.  F.  Sham- 
leSer  was  and  continued  to  be  indebted  to  the  bank  in  excess  of  the 
proceeds  of  the  said  note;  that  the  other  notes  had  never  been  col- 
lected, but  remained  in  the  hands  of  the  bank,  subject  to  the  order  of 
said  W.  F.  Sbamleffer.  The  answer  concluded  with  a  prayer  for  judg- 
ment in  favor  of  the  bank,  that  the  action  be  dismissed,  and  costs  re- 
covered. 

On  October  12, 1878,  Bude  filed  a  reply,  denying  all  the  allegations 
in  the  answer ;  and  at  the  October  term,  1878,  the  action  was  tried 
by  the  court,  a  jury  being  waived.  After  a  hearing  of  the  testimony, 
and  a  trial  upon  the  merits,  the  court  made  a  finding  that  the  alle- 
gations of  wrongful  conversion  set  forth  in  the  said  petition  were  not 
tme,  and  therein  duly  rendered  judgment  in  favor  of  the  bank  for 
all  costs.    Thereafter,  on  November  28,  1878,  said  L.  P.  Bude  again 

▼ohed  in  the  prior  suit,  and  could  not  properly  be  litigated  there,  it  is  not  res  ad- 
judicata,  Oliver  v.  Cunningham,  7  Fed.  Rep.  689;  Nichols  v.  Marsh,  (Mich.)  28  N. 
W.  Rep.  699.  An  order  of  discontinuance  is  not  an  adjudication  which  will  sus- 
tain a  plea  of  estonpel.    Loeb  v.  Willis,  (N.  Y.)  8  N.  E.  Rep.  177. 

The  fact  that  plaintiff  seelss,  in  both  actions,  to  recover  the  same  amount  of 
money,  or  even  ue  same  damages,  is  not  enough  to  establish  the  identity  of  the 
two  causes  of  action.  Marsh  v.  Masterson,  (NT  Y.)  5  N.  E.  Rep.  69.  The  test  is 
to  inquire  whether  or  not  the  same  evidence  will  maintain  both  actions.  Hahn 
▼.Miller,  (Iowa,) 28 N.  W.  Rep.  51.  Where  the  record  is  silent,  evidence  is  ad- 
nussible  to  show  that  the  same  question  was  actually  litigated  and  determined  in 
^e  former  suit.  Clark  v.  Blair,  14  Fed.  Rep.  812;  Welch  v.  Phelps,  (Neb.)  20  N. 
W.  Rep.  840. 

A  judgment  in  trespass  is  not  a  bar  to  a  subsequent  ejectment  suit  for  the  same 
premises,  between  the  same  parties,  Eevser  v.  Sutherland,  (Mich.)  26  N.  W.  Rep. 
865;  nor  is  a  Judgment  in  an  action  of  forcible  entry  and  detainer,  Riverside  Co. 
^.  Townsend,  (Bl.)  9  N.  E.  Rep.  65;  nor  the  dismissal  of  a  bill  for  partition,  Big- 
{«7v.  Jones,  (Pa.)  7  Atl.  Rep.  54;  nor  is  one  dismissing  an  action  for  an  account- 
Uig  between  copartners,  on  a  finding  that  no  partnership  existed,  a  bar  to  an  ac- 
tion for  services,  Marsh  v.  Masterson,  (K.  Y.)  5  N.  E.  Rep.  69.  See,  also.  Parsons 
▼•  Crawford,  (N.  H.)  8  Atl.  Rep.  68d. 
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commenced  an  action  against  the  bank,  before  a  justice  of  the  peace 
of  Morris  county*  to  recover  $150,  and  alleged  in  bis  bill  of  particu- 
lars that  on  June  11,  1878,  the  bank  was  indebted  to  W.  F.  Sham- 
leffer  in  the  said  sum  of  $150,  for  money  had  and  received  to  and 
for  the  use  of  said  Shamleffer,  and  that,  on  said  eleventh  day  of  June, 

1878,  Shamleffer,  for  a  valuable  consideration,  assigned  his  claim 
against  the  bank  to  said  Bude.  On  November  26,  1878,  on  a  hear- 
ing before  the  justice,  judgment  was  rendered  in  favor  of  Rude  for 
$128.22,  and  costs.  The  bank  appealed  to  the  district  court  of  Mor- 
ris  county.  On  February  3,  1879,  L.  P.  Rude  died;  and  thereafter 
Susan  E.  Rude,  the  defendant  in  error,  the  administratrix,  etc.,  of 
L.  P.  Rude,  deceased,  was  substituted  as  the  plaintiff.     On  April  23, 

1879,  the  bank,  now  plaintiff  in  error,  filed  its  answer  to  the  alleged 
cause  of  action.  It  pleaded  in  bar  the  former  judgment,  recovered 
in  the  district  court  at  the  October  term,  1878,  in  the  action  between 
L.  P.  Rude  and  the  bank.  The  answer  further  stated  that  the  money 
due  on  and  evidenced  by  the  said  promissory  note  executed  by  Robert 

McMillan  of  March  27,  1877,  for  $113.63,  and  set  forth  in  the 
*145  original  petition  of  L.  P.  ♦Rude,  filed  September  2,  1878,  ia 
and  was  tho  identical  monev  referred  to  in  the  second  action 
commenced  against  the  bank,  and  that  in  fact  the  subject-matter  of 
the  two  suits  was  the  same.  To  this  answer  a  demurrer  was  filed, 
upon  the  ground  that  no  sufficient  facts  were  stated  therein  to  con- 
stitute a  defense.  At  th^  April  term,  1879,  this  demurrer  was  sus- 
tained. The  bank,  electing  to  stand  by  its  demurrer,  did  not  amend 
its  pleadings,  and  the  court  rendered  judgment  against  it  for  $130 
and  costs.     The  bank  brings  the  case  here. 

Buck  d  Kellogg t  for  plaintiff  in  error. 

M.  B.  Nicholson  and  A. «/.  Hughes,  for  defendant  in  error. 

HoBTON,  C.  J.  The  question  is  whether  the  former  judgment  re- 
covered in  the  district  court,  at  the  October  term,  1878,  in  the  action 
of  L.  P.  Rude  V.  The  Bank,  is  a  bar  to  the  action  commenced  No- 
vember 23,  1878,  by  the  same  plaintiff  against  the  same  defendant. 
In  the  first  action.  Rude  sued  the  bank  for  the  wrongful  conversion 
of  the  promissory  note  of  $113.63,  deposited  with  it  by  one  Shamleffer 
for  collection.  The  bank,  in  its  answer,  acknowledged  receipt  of  the 
note  for  collection,  and  also  admitted  that  it  had  sold  and  disposed 
of  it,  but  stated  that  it  held  its  actual  value,  or  proceeds  of  such  sale, 
to  apply  to  the  satisfaction  of  certain  debts  due  and  payable  by 
Shamleffer  to  the  bank,  which  debts,  it  asserted,  were  in  excess  of  the 
value  or  proceeds  of  the  note.  These  debts  were  alleged  to  be  due 
the  bank  at  the  time  of  the  sale  of  the  note,  and  before  the  assign- 
ment of  the  claim  of  Shamleffer  to  Rude.  Under  the  pleadings,  the 
sale  and  conversion  of  the  note  being  admitted,  one  of  the  issues  was 
whether  the  proceeds  of  the  note  were  properly  retained  by  the  bank. 
In  brief^  whether  the  account  to  the  credit  of  Shamleffer  in  the  bank 
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at  the  time  of  the  assignment  to  Bude  exceeded  the  amount  of  debts 
doe  and  payable  by  him  to  the  bank.  The  issues  in  the  ease  turned 
largely  upon  the  answer  and  reply.  While  the  first  action 
*146  *wa8  commenced  to  obtain  the  value  of  the  note,  it  ran  into 
an  action  for  the  proceeds  of  the  note,  upon  the  pleadings  filed 
subsequent  to  the  petition.  To  use  common  counts,  the  first  action 
was  commenced  for  trover,  but  became,  by  the  subsequent  pleadings 
and  action,  for  money  had  and  received  to  the  plaintiff's  use. 

If  the  bank  had  no  valid  set-off  against  Shamleffer,  the  judgment 
in  the  first  action  was  erroneous.  If  it  had  a  set-off  in  excess  of  the 
proceeds  of  the  note,  the  judgment  was  right.  Whether  right  or 
wroDg,  it  is  in  full  force,  unreversed,  and  concludes  the  rights  of  the 
parties  in  respect  to  all  questions  involved  in  the  pleadings  on  which 
it  was  rendered.  As  a  judgment  for  the  proceeds  of  the  note  might 
have  been  rendered  by  the  court  in  the  first  suit  in  favor  of  Bude,  if 
the  bank  had  had  no  set-off  equal  to  or  in  excess  of  said  proceeds,  the 
cause  of  action  of  the  two  suits  was  virtually  the  same.  When  the 
merits  in  an  action  have  been  passed  upon,  or  from  the  issues  made 
by  the  pleadings  might  have  been  passed  upon,  the  judgment  ren- 
dered in  the  case  bars  a  subsequent  suit  for  the  same  cause  of  action 
between  the  same  parties.  When  the  same  cause  of  action  has  once 
been  litigated  and  decided,  that  is  an  end  of  it,  and  the  form  of  the 
action  is  immaterial.  If  the  cause  is  the  same,  the  judgment  is  con- 
clusive. The  second  petition  or  bill  of  particulars  contained  aver- 
ments of  legal  conclusions,  rather  than  allegations  of  actual  facts,  but 
if  the  dry,  naked,  actual  facts  of  the  transactions  of  the  bank  con- 
cerning the  note  and  its  refusal  to  turn  over  the  proceeds  had  been 
stated,  as  the  Code  really  demands  in  pleadings,  the  similarity  of  the 
causes  of  action  would  be  more  apparent. 

In  our  view,  the  former  recovery,  as  pleaded,  is  a  complete  bar  to 
the  second  action,  and  therefore  the  judgment  of  the  district  court  will 
be  reversed,  and  the  case  remanded,  with  direction  to  that  court  to 
overrule  the  demurrer  filed  to  the  answer  of  the  plaintiff  in  error. 

(All  the  justices  concurring.) 


*147  *Statb  of  Kansas  v.  Mighabl  Boabk. 

July  Term,  1879. 

1.  Ck>ntiniianoe:  Affidavit,  how  Treated.  Where,  in  the  trial  of  a  de- 
fendant, charged  with  the  conunission  of  a  felony,  an  affidavit  for  a  con- 
tinuance is  filed  by  such  defendant  on  account  of  an  absent  witness,  and 
the  prosecution  consents  that  on  the  trial  the  facts  alleged  in  the  afflda- 
vit  shall  be  read  and  treated  as  a  deposition  of  the  absent  witness,  such 
affidavit  cannot  afterwards  be  impeached  for  want  of  diligence  on  the 
part  of  the  defendant  in  procuring  the  attendance  of  such  witness,  or- in 
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taking  his  deposition  as  prescribed  by  law ;  nor  by  showing  that  the  de- 
fendant had  good  reason  to  believe,  if  the  witness  were  present  and  gave 
such  testimony,  it  would  be  untrue;  nor  by  proving  the  non-existence  of 
the  witness  therein  named.  An^  further  held.,  that  such  affidavit  should 
be  read  and  treated  in  all  respects  as  the  deposition  of  the  absent  witness. 

2.  Witness:  In  Criminal  Case.  A  defendant  in  a  criminal  prosecution  is 
entitled,  under  the  constitution,  to  compulsory  process  to  compel  the  at- 
tendance of  witnesses  within  the  jurisdiction  of  the  court  in  his  behalf. 

8.  .  Where  material  and  necessory  witnesses  are  duly  subpoenaed  in  be- 
half of  an  accused  in  a  criminal  prosecution,  and  such  witnesses  are  within 
the  jurisdiction  of  the  court,  lield  error  to  force  said  accused  to  trial,  and 
to  conclude  the  trial,  against  his  protest,  b^orethe  return  of  the  compul- 
sory process  issued  to  bring  the  disobedient  witness  into  court,  in  the  ab- 
sence of  any  reason  for  it  not  being  executed  and  returned.^ 

Appeal  from  Butler  district  court. 

Information  for  robbery  in  the  first  degree;  alleged  to  have  been 
committed  by  Boark,  in  Edwards  county,  in  January,  1878.  A  change 
of  venue  was  granted  the  defendant  to  Butler  county,  where  the  case 
was  tried  at  the  March  term,  1879,  of  the  district  court,  the  defend- 
ant found  guilty  as  charged,  and  sentenced  accordingly. 

A.  H.  Casty  for  appellant. 

The  court  erre<l  in  not  granting  the  defendant  time  to  procure  the  attend- 
ance of  his  witnesses.  Gen.  St.  1868,  p.  846;  Id.  §8  164-167;  Id. 
♦148  pp.  692,  693,  §§  324,  325,  *331-334;  1  Greenl.  Ev.  S§^309,  311,  319. 
The  word  "may,"  in  section  331,  means  "shall."  2  Bouv.  Law  Diet. 
The  court  erred  in  refusing  the  attachment  asked  for  defendant's  witnesses. 
Statutes  cited  supra;  Binns  v.  State,  38  Ind.  277;  Jenks  v.  State,  39  Ind.  1; 
Outler  V.  State,  42  Ind.  244;  Williams  v.  State,  84  Tex.  151;  McLean  v.  Bur- 
bank,  12  Minn.  530,  (Gil.  438.) 

The  evidence  of  Brown,  Mallory,  and  Anderson  was  in  reference  to  another 
affair,  which  in  nowise  tended  to  prove  the  offense  charged,  and  should  have 
been  rejected.  State  v.  Folwell,  14  Kan.  109;  State  v.  Adams,  20  Kan.  311. 
The  evidence  of  Davis  should  have  been  received.  The  evidence  of  Boark» 
upon  the  cross-examination,  was  incompetent;  the  depositions  are  to  be  read 
and  treated  as  the  evidence  and  depositions  of  the  absent  witnesses.  Gen.  St. 
p.  689,  §  317;  Id,  p.  864,  §  210;  State  v.  White,  17  Kan.  49L 

The  curious,  novel,  and  erroneous  proceedings  of  the  court  left  the  appel- 
lant wholly  at  the  mercy  of  the  state,  and  the  corporation  backing  it;  and  the 
evidence  permitted,  and  the  wholesome  instructions  in  reference  thereto,  com- 
pletely finished  his  chances  of  earthly  bliss,  outside  the  walls  of  the  peniten- 
tiary. The  court,  as  the  record  shows,  erred  in  permitting  the  argument  of 
counsel  for  the  state.  Davis  v.  State,  33  Ga.  98.  The  court  should  have 
given  instructions  asked  for  by  the  defendant.  The  jury  may  convict  on  the 
evidence  of  an  accomplice;  but  the  court  should  tell  them  how  much  weight 
they  ought  t^  give  it.  State  v.  Adams,  20  Kan.  328;  Noland  v.  State,  19 
Ohio,  131;  Allen  v.  State,  10  Ohio  St.  287,  304,  306;  State  v.  Dunlop,  65  N. 
0.288. 

The  court  instructed  the  jury  that  the  defendant  is  charged  with  robbery 

,  in  the  first  degree.    If  the  information  charges  anything,  it  is  larceny.    Yan- 

valkenburg  v.  State,  11  Ohio,  404;  State  v.  Bamett,  8  Kan.  ^52.    The  court 

>  Due  diligence  shown  on  facts  of  case,  see  State  v.  Burwell,  84  Kan.  81d,  8  Pac 
Rep.  470. 
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infonned  the  jury  that  there  are  three  degrees  of  robbery;  but  it  failed  to  tell 
them  that  they  might  convict  of  any  but  one.  It  told  them  what  had  been 
proved,  and  told  them  if  they  believed  the  evidence  so  by  the  court  stated  to 
be  proyed,  they  will  convict  the  defendant  of  robbery  in  the  first  degree. 

This  leaves  it  with  the  superior  officer  of  the  court  to  say  what  is  and 
*149      what  is  not  the  evidence  in  the  case  and  the  re*salt  thereof »  VTithont 

regard  to.defendant's  evidence  or  question  of  reasonable  doubt.  State 
y.  Herold,  9  Kan.  *200;  Williams  v.  State,  47  Ala.  659.  As  well,  also,  have 
thefollowingcourts(Tramme]l  v,  Bassett,  24  Ark.  540;  Duffleld  v.  Delancey, 
36  m.  258;  Brent  v.  Heard,  40  Miss.  874)  asserted  that  it  is  error  for  a  court 
to  assume  the  existence  of  facts  which  are  in  issue  to  be  tried.  And  singlinff 
out  facts,  (Ghappell  v.  Allen,  88  Mo.  218;  Fine  v.  St.  Louis  Pub.  Schools,  89 
Mo.  59,)  or  a  commentary  on  the  evidence,  giving  particular  facts  undue  im- 
portance, have  been  considered  heretofore  by  some  courts  (Larue  v.  Kussell. 
26  Ind.  886;  Case  v.  Williams,  2  Gold.  239;  Grube  v.  Nichols,  86  111.  92;  Mc- 
Cartney V.  McMullen,  88  IJl.  287;  Brooke  v.  Grand  Trunk  R.  Co.,  15  Mich. 
332;  Memphis  &  C.  B.  Co.  v.  Bibb,  87  Ala.  699;  Black  v.  Thornton,  80  Ga. 
361;  Luman  v.  Kerr,  4  G.  Greene,  159;  Gurney  v.  Smithson,  7  Bosw.  896; 
Blackbom  v.  Baker,  1  Ala.  178;  Gaither  v.Ferebee,  60  N.  C.  808)  erroneous. 
The  court,  after  permitting  the  prosecution  to  show  that  the  depositions  of 
Boark  were  his  act;  that  in  &ct  the  witnesses  had  never  been  sworn;  that  it 
was  all  a  mere  affidavit  for  a  continuance, — instructs  the  Jury  "that  good 
faith  requires  that  they  be  heard  and  considered;  and  for  the  purpose  of  this 
case  yoQ  wlU  suppose  that  the  witnesses  appeared  before  a  competent  officer 
and  swore  to  the  facts  therein  set  forth."  If  they  should  suppose  so,  why  al- 
low them  to  be  disproved?  Groing  on,  the  court  says:  "This  is  upon  the 
theory  that  the  defendant,  after  having  used  due  diligence  to- obtain  the  per- 
sonal appearance  of  these  witnesses,  has  been  unable  to  do  so,  and  has  thei*eby 
been  prevented  from  obtaining  this  testimony.  The  question  for  the  Jury  is, 
do  you  believe  this  testimony  to  be  true?  If  the  witnesses  had  actually  gon^ 
before  an  officer  and  sworn  to  the  facts  as  stated,  do  you  feel  Justified  under 
all  the  facts  and  circumstances  and  evidence  in  this  case  in  believing  and  act- 
ing upon  their  testimony?  Do  you  believe  the  defendant  acted  in  good  faith 
in  making  his  affidavit  for  a  continuance,  and  really  and  truly  believed  he 
could  procure  the  witnesses  named,  and  that  they  would  testify  as  he  says? 
Do  you  consider  the  witnesses  worthy  of  belief?  And  are  their  statements 
reasonable  and  consistent  with  the  evidence  in  the  case  and  facts  which  are 
established  to  your  satisfaction?" 

This  was  telling  the  Jury  that  tbe  depositions  were  wholly  unreliable,  and 
was  strictly  a  charge  as  to  matters  of  fact.  Com.  v.  Foran,  110  Mass.  179. 
The  judge  holds  out  to  the  jury  that  this  species  of  evidence  was  a  pretense 

without  foundation  in  truth.  Walker  v.  State,  87  Tex.  366.  He  tells 
*150     them  how  material  its  ^weight.    Stacy  v.  Cobbs,  86  HI.  849.    He 

suffers  the  evidence  of  the  defendant  to  be  destroyed ;  then  tells  them 
they  are  to  receive  it,  but  that  it  is  of  no  weight.  He  tells  them,  by  his 
conduct  of  tbe  trial,  that  this  evidence  was  incompetent  and  worthless.  In 
his  instructions  he  says  that  the  evidence  was  proper  to  go  to  the  Jury;  but 
that  they  ought  not  to  regard  it.  He  tells  the  iury  that  *^t7ie  question  for 
them  is,  do  you  believe  this  evidence  to  be  true?"  TJie  question  for  them, 
upon  the  whole  evidence  was,  was  the  defendant  guilty  or  innocent?  No 
witness  had  testified  in  regard  to  that  part  of  this  instruction,  "Do  you  con- 
sider the  witnesses  worthy  of  belief?"  But  the  court  tells  them,  by  its  con- 
duct of  the  trial,  that  they  were  men  of  straw;  that  they  were  unsworn,  and 
were  the  mere  creatures  of  the  defendant's  brain  to  obtain  a  continuance.  If 
the  jury  had  any  regard  for  the  court  or  their  word,  no  one  could  doubt  the 
rcsQit  oSta  trial  conducted  as  this  was. 
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EoRTON,  C.  J.  Defendant  was  conyioted  in  the  district  eoart  of 
Butler  coanty  of  robbery  in  the  first  degree.  From  that  conviotion 
he  appeals  to  this  court.  Various  errors  are  alleged,  but  the  most 
important  and  serious  one  called  to  our  attention  is  the  treatment 
by  the  court  of  the  affidavit  of  the  defendant  read  in  evidence  upon 
the  trial.  The  defendant  filed  an  affidavit  for  a  continuance  of  the 
case  over  the  term,  on  account  of  the  alleged  absence  of  certain  wit- 
nesses. Thereupon  the  prosecution  consented  that  the  facts  alleged 
in  the  affidavit  might  be  read  and  treated  as  the  deposition  of  said 
witnesses;  but  after  the  affidavit  was  read  in  evidence  under  the 
agreement  the  court  held  that  it  could  be  impeached,  on  the  grounds 
(1)  that  the  witnesses  were  unworthy  of  belief;  (2)  that  the  defend- 
ant might  with  reasonable  diligence  have  procured  the  attendance  of 
the  witnesses  in  court,  or  have  taken  their  depositions  as  prescribed 
by  law;  (3)  that  the  defendant  had  good  reason  to  believe  at  the  time 

be  made  the  affidavit  for  a  continuance  that,  if  the  witnesses 
*151     would  testify,  *as  he  alleged,  the  testimony  would  be  untrue ; 

and  (4)  that  there  are  no  such  persons  in  existence  as  those 
named  in  the  affidavit. 

After  all  the  evidence  had  been  produced  in  the  case»  the  coun- 
sel for  the  prosecution,  over  the  objection  of  the  defendant,  discussed 
the  evidence  contained  in  the  affidavit,  and  asserted  to  the  jury  that 
the  evidence  was  fictitious  and  a  myth;  that  none  of  said  witnesses 
named  therein  had  been  sworn  or  testified  or  given  evidence;  and 
that  the  evidence  in  the  affidavit  was  a  fraud  and  a  put-up  job,  and 
rested  solely  upon  the  credibility  of  the  defendant.  In  the  charge 
to  the  jury,  the  court,  in  referring  to  the  affidavit,  said  to  the  jury, 
against  the  objection  of  the  defendant :  ''Do  you  believe  the  defendant 
acted  in  good  faith  in  making  his  affidavit  for  a  continuance,  and 
truly  believed  he  could  procure  the  witnesses  named  therein,  and  that 
they  would  testify  as  he  says?"  To  the  ruling  of  the  court,  that  the 
evidence  in  the  affidavit  could  be  impeached  on  the  ground  that  the 
witnesses  were  unworthy  of  credit,  we  perceive  no  objection,  if  the 
testimony  in  reference  thereto  was  confined  within  proper  rules;  but 
the  permission  to  impeach  the  affidavit  for  the  other  reasons  given 
by  the  court  was  erroneous,  and  greatly  prejudicial  to  the  rights  of 
the  defendant.  The  course  of  argument  pursued  by  the  counsel  for 
the  prosecution  in  referring  to  the  affidavit  cannot  be  sustained,  and 
the  paragraph  quoted  above  from  the  charge  of  the  court  was  an  im- 
proper direction  to  the  jury.  The  affidavit  in  the  case  was  read  in 
evidence,  upon  the  consent  of  the  prosecution  that  the  facts  alleged 
might  be  read  and  treated  as  the  depositions  of  the  absent  witnesses. 
Under  this  agreement  and  the  law  applicable  to  such  cases,  (Gomp. 
Laws  1879,  p.  643,  §  317;  Id.  p.  756,  §  210,)  it  should  have  been 
read  to  the  jury,  and  treated  by  the  court  as  the  deposition  of  the 
witnesses  therein  named. 
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Section  S64  of  the  Code  provides  that  '*no  exceptioDs  to  deposi- 
tioDB  other  than  for  incompetency  or  irrelevancy  shall  be  regarded, 
unless  made  and  filed  before  the  commencement  of  the  trial*'' 
Whether  the  defendant  had  nsed  dae  diligence  to  obtain  a 
*152  ^continuance  was  a  matter  to  the  coart,  preceding  the  argu- 
ment to  permit  the  afiSdavit  to  be  read  as  a  deposition,  and 
after  snch  agreement  the  question  of  diligence  was  immaterial.  To 
permit  the  defendant's  belief  as  to  what  the  absent  witnesses  would 
testify  to,  if  present,  or  the  actual  existence  of  said  alleged  witnesses 
to  be  put  in  issue,  would  bring  new  and  independent  matters  before 
the  court  for  trial,  which  would  have  the  effect  to  extend  the  testi- 
mony outside  of  the  points  in  issue  in  the  case  of  a  plea  of  not  guilty 
to  the  charge  of  the  information,  and  would  require  a  defendant  to  be 
prepared  to  answer  to  particular  facts,  of  which  he  had  no  notice. 
Under  the  construction  and  decision  of  the  court,  the  consent  to  have 
an  affidavit  read  as  a  deposition  would  frequently  result  in  entrap* 
ping  a  defendant  in  a  net  and  render  him  absolutely  defenseless.  The 
consent  would  literally  be  the  ''apple  to  the  eye,  but  ashes  to  the 
touch." 

In  the  first  place,  parties  are  not  allowed  a  continuance  until  they 
make  a  proper  showing  to  a  court.  Then  the  adverse  party  is  under 
no  obligation  or  compulsion  to  agree  that,  on  the  trial,  an  affidavit 
deemed  sufficient  to  justify  a  court  to  grant  a  continuance  shall  be 
read  as  a  deposition;  but,  if  such  consent  is  given,  it  cannot  be  with- 
drawn or  changed  after  the  trial  is  actually  commenced.  Again,  if 
a  party  knowingly  makes  a  false  and  corrupt  affidavit  to  get  an  unfair 
advantage,  or  further  time,  he  can  be  duly  convicted  therefor;  but  it 
would  be  hardly  just  or  proper,  on  a  trial  of  a  charge  of  robbery,  to 
try  a  defendant  for  perjury. 

Complaint  is  further  made  to  the  refusal  of  the  court  to  delay  the 
trial  until  the  attendance  could  be  obtained  of  certain  material  wit- 
nesses, who  had  been  duly  subpoenaed,  and  were  within  the  jurisdic- 
tion of  the  court.  As  a  new  trial  will  be  necessary,  it  is  sufficient  to 
say  that  the  defendant  has  a  constitutional  prerogative  to  have  com- 
pulsory process  to  compel  the  attendance  of  witnesses  in  his  behalf. 
Section  10,  Bill  of  Bights.  This  privilege  is  stripped  of  all  its  bene- 
fits to  a  defendant  in  a  criminal  case,  if  such  defendant  is  forced 
*153  to  trial,  and  his  trial  is  concluded,  before  the  return  of  com^pul- 
sory  process  issued  to  bring  into  court  witnesses  in  his  behalf, 
who  have  disobeyed  subpoenas  duly  served  upon  them.  Of  course, 
no  court  has  the  right  to  limit  or  deny  this  constitutional  guaranty 
against  the  protest  of  an  accused.  If  a  defendant  uses  due  diligence 
in  asking  for  compulsory  process,  in  having  such  process  issued 
against  a  disobedient  witness,  the  trial  ought  not  to  be  concluded  be« 
fore  the  return  of  such  process,  or  a  reasonable  showing  made  for  its 
non-return. 
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The  judgment  of  the  district  court  will  be  reversed,  because  of  the 
errors  commented  upon,  and  a  new  trial  awarded.  The  defendant 
will  be  returned  from  the  penitentiary,  and  delivered  over  to  the  jailer 
of  Butler  county,  to  abide  the  order  of  the  district  oourt  of  that 
county. 

(AU  the  justices  concurring.) 


Btatb  of  Kansas  v.  Mobtimeb  D.  Pibbos. 

July  Term,  1879. 

[Homioicle :  Statutes  Construed.  Sections  8, 291»  c.  81,  Comp.  Laws  1879, 
fixing  the  penalty  for  murder  in  the  second  degree,  are  to  be  constxued 
together,  and  are  valid.] 

At  the  November  term,  1878,  of  the  district  court  of  Linn  county, 
the  appellant  was  convicted  of  murder  in  the  second  degree,  and  now 
appeals  to  this  court. 

J.  D.  Snoddy,  for  appellant. 

R.  W.  Blue,  for  the  State, 

Feb  Cubiam.  The  appellant  was  convicted  of  murder  in  the  sec- 
ond degree,  in  the  district  court  of  Linn  county,  and  brings  the  case 
to  this  court  on  appeal.  Various  errors  are  alleged,  but  the  material 
and  important  questions  presented  have  already  been  passed  upon 
by  this  court,  and  we  therefore  content  ourselves  with  references  to 
previous  adjudications. 

The  information  was  sufficient.     Smith  v.  State,  1  Kan.  *365; 

State  V.  Brown,  21  Kan.  ♦SS ;  State  v.  Petty,  Id.  *54.     The 

*154    charge  of  the  court  was  correctly  given  as  the  *law  of  the  case. 

Eoy  V.  State,  2  Kan.  *405 ;  State  v.  Home,  9  Kan.  *120 ;  State 

V.  Potter,  13  Kan.  *414;  State  v.  Howard,  14  Kan.  ♦173. 

A  general  assertion  is  made  that  section  8,  c.  31,  Comp.  Laws 
1879,  is  unconstitutional,  and  void.  No  reasons  are  given  nor  any 
argument  presented  in  support  of  this  view.  Said  section  fixes  the 
minimum  penalty  for  those  convicted  of  murder  in  the  second  degree, 
and  the  maximum  penalty  is  fixed  by  section  291  of  the  same  chap- 
ter. Sections  8  and  291  are  to  be  construed  together.  These  sections 
are  valid,  and  constitutional. 

The  judgment  of  the  district  oourt  will  be  afiirmed. 
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HowABD  DuNLAP  V.  G.  Beoees  and  others. 

July  Term,  1879. 

Afiaignment  for  Benefit  of  Creditors:  Misuse  of  Trust  Funds:  Faots 
Stated :  Defense.  Iq  1872,  B.  &  Son  made  a  general  assignment  to  B. 
for  the  benefit  of  their  creditors.  B.  was  a  member  of  the  firm  of  B.,  D. 
&  Co.,  then  haying  a  claim  against  B.  &  Son.  Benewal  notes  were  exe- 
cuted by  B.  A  Son  for  this  indebtedness,  on  August  6.  1873,  payable 
thirty  days  after  date.  While  the  partnership  of  B.,  B.  &  Co.  existed, 
certain  {)ortion8  of  the  trust  fund  were  appropriated  by  B.,  B.  &  Co.,  with 
the  consent  of  the  assignee.  Afterwards  the  firm  dissolved,  and  the  re- 
newal notes  were  transferred  by  indorsement  by  B.,  D.  &  Co.  to  B.,  a 
member  of  the  late  copartnership.  In  1876,  B.  brought  an  action  on  the 
not^  against  B.  &  Son,  to  recover  the  amount  due  thereon.  B.  &  Son 
alleged  in  answer  that  the  firm  B.,  B.  &  Co.,  while  the  owners  of  the 
notes,  with  full  knowledge  of  the  trust,  appropriated  all  the  property  as- 
signed to  R.  to  their  own  use  and  benefit,  and  that  the  value  of  the  said 
property  was  largely  in  excess  of  all  their  indebtedness,  including  the 
notes  sued  on.  Held,  a  good  defense  to  the  notes  in  the  possession  of  B.> 
and,  if  proved  on  the  trial,  plaintiff  is  not  entitled  to  recover. 

2. :  Distribution  of  Excess,  BtQe  for.    On  the  trial  of  the  action, 

the  court  directed  the  jury  to  deduct  the  value  of  the  property  converted 
by  B.,  D.  &  Co.,  over  and  above  the  sum  B.  reported  as  received  from  his 
firm  therefor,  from  the  amount  of  the  notes  in  dispute,  and  give  the  plain- 
tiff a  judgment  for  the  balance;  that  if  the  value  of  the  property  in  ex- 
cess of  the  sum  so  reported  by  the  assignee  exceeded  the  amount  of  the 

*155  notes,  then  they  were  to  find  for  the  defendants.  Held  error,  *as  such 
excess  should  be  distributed  pro  rata  among  all  the  creditors  of  B.  & 
Son,  after  the  costs,  expenses,  and  compensation  in  the  execution  of  the 
trust  had  been  paid  or  provided  for,  and  only  the  pro  rata  share  of  such 
excess  ought  to  have  been  deducted  from  the  amounts  of  the  notes.  If 
such  pro  rata  share  of  the  excess  is  less  than  the  notes,  the  plaintiff  will 
be  entitled  to  a  verdict  for  the  balance.  If  the  pro  rata  share  exceeds  the 
notes,  or  if  the  actual  value  of  the  trust  property  converted  by  B. ,  B .  &  Co. , 
together  with  the  proceeds  of  the  other  trust  assets,  exceeds  all  the  debts 
of  the  defendants,  including  the  notes,  and  the  costs,  expenses,  and  com- 
missions of  the  execution  of  the  trust,  the  verdict  will  be  for  the  defend- 
ants.^ 

Error  from  Gbase  district  court. 

Banlap  filed  bis  petition  in  the  district  court  of  Lyon  county  against 
the  defendants,  on  February  3,  1876,  to  recover  $691.77  upon  two 
promisBoxy  notes.  Caleb  Beckes  and  Baxter  Bepkes  were  charged  in 
the  petition  as  makers  and  E.  £.  Peyton  as  indorser  of  the  notes.  The 
Dotes,  executed  August  6,  1873,  and  made  payable  thirty  days  from 
^ate,  were  indorsed  and  transferred  to  the  firm  of  Biggs,  Dunlap  & 
Go.  by  E.  B.  Peyton,  and  afterwards  indorsed  and  transferred  by 
Biggs,  Dunlap  &  Co.  to  the  plaintiff^  one  of  the  partners.     On  Feb. 

'See  Stratton  t.  McCandless,  87  Kan.  808. 
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ruary  29,  1876»  defendants  Caleb  Beekes  and  Baxter  Beekes  filed 

the  following  answer : 

'^Now  oome  said  defendants  Caleb  Beekes  and  Baxter  Beekes,  late  part- 
ners as  C.  Beekes  &  8on,  by  Buggies  &  Sterry,  their  attorneys,  and  for  answer 
to  plaintifF^s  petition  herein  say:  (1)  That  they  admit  the  execution  of  the 
promissory  notes  set  out  in  plaintiff^s  petition,  and  the  indorsements  of  the 
same,  but  deny  each  and  eveiy  other  allegation  in  said  petition  contained. 
(2)  And,  for  a  second  defense  and  offset  and  coanter-claim,  said  defendants 
say  that  at  and  long  after  said  notes  set  out  in  plaintiff's  petition  became  due 
and  payable,  they  and  each  of  said  promissory  notes  belonged  to  and  were 
the  property  of  a  copartnership  composed  of  said  plaintiff  and  one  8.  B.  Riggs 
and  others,  whose  names  are  unknown  to  these  defendants,  under  the  firm 
name  and  style  of  Riggs,  Dunlap  &  Co.;  and  that  on  or  about  the  nineteenth 
day  of  August,  1872,  these  defendants,  by  a  deed  of  assignment  of  that 
*156  date,  executed  by  *these  defendants  and  their  wives,  duly  conveyed ,  as- 
signed, and  delivered  to  S.  B.  Higgs,  in  trust  for  the  use  and  benefit  of  all 
the  creditors  of  these  defendants,  all  of  the  property  of  these  defendants,  both 
real  and  personal,  consisting  of  the  following  among  other  property,  to-wit: 
Seventy  acres  of  land  in  Lyon  county,  state  of  Kansas,  l)eing  a  part  of  the 
north-west  quarter  of  section  23,  township  19,  range  12,  of  the  actual  value 
of  (4,000;  two  grist-mills,  with  all  the  machinery  and  gearing  connected  there- 
with, of  the  actual  cash  value  of  $2,000,  and  a  twenty-five  horse-power  en- 
gine, of  the  actual  cash  value  of  $2,000;  one  double  saw-mill,  of  the  actual 
cash  value  of  $1,500;  and  one  mill-house  of  the  actual  cash  value  of  $2,000; 
and  accounts,  log- wagon,  and  other  property,  of  the  value  of  $2,000;  making 
a  total  sum  or  value  of  property  assigned,  $18,500.  That  all  of  the  debts  of 
the  defendants,  including  the  ones  sued  on  in  this  action,  will  not  exceed  the 
sum  or  $3,000,  and  the  property  so  assigned  as  aforesaid  was  more  than  suf- 
ficient to  pay  all  the  debts  of  these  defendants,  including  the  promissory  notes 
sued  on  in  this  action:  that  said  S.  B.  Biggs,  while  the  said  firm  of  Biggs, 
Dunlap  &  Go.  were  the  owners  of  said  promissory  notes,  together  with  said 
plaintiff,  converted  all  of  the  property  so  assigned  to  their  own  use,  to  the 
damage  of  these  defendants  in  tiie  sum  of  $18,500,  which  said  S.  B.  Riggs 
and  plaintiff  promised  to  pay,  and  neglected  and  refused  since  to  pay.  Where- 
fore said  defendants  demand  Judgment  against  said  plaintiff,  that  so  much  as 
may  be  necessary  may  be  set  off  against  said  promissory  notes  to  satisfy  the 
same,  if  anything  shall  be  found  due  thereon,  and  for  judgment  for  the  sum 
of  thirteen  thousand  five  hundred  dollars,  as  principal,  and  interest  from  the 
date  of  conversion,  as  balance  due,  and  costs  of  this  action." 

On  March  10,  1876,  the  plaintiff  filed  a  reply,  denying  generally 
the  allegations  contained  in  the  second  count  of  the  answer.  On 
November  23,  1876,  the  case  was  taken  to  Chase  county  for  trial,  on 
a  change  of  venue.  At  the  May  term,  1878,  of  that  court,  the  action 
was  tried  to  the  court  with  a  jury.  Upon  the  trial,  the  defendants 
Caleb  and  Baxter  Beekes  read  in  evidence  a  deed  of  assignment  exe- 
cuted by  them  to  S.  B.  Biggs  on  August  18,  1872,  conveying  to  the 

latter  all  their  property,  real  and  personal,  in  trust  for  the  nse 
*157    and  benefit  of  their  creditors.   They  then  introduced  testi^mony 

tending  to  prove  that,  at  the  date  of  the  assignment,  their  in- 
debtedness did  not  exceed  $3,000;  that  they  then  owed  the  firm  of 
Biggs,  Dunlap  &  Co.,  a  firm  composed  of  S.  B.  Biggs  and  Howard 
Dunlap;  that  the  notes  sued  on  were  renewals  of  this  indebtedness; 
that  the  grist-mill  machinery,  including  a  boiler  and  engine,  (being 
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a  part  of  the  property  aBsigned,)  were  worth  from  $3,600  to  $4,000; 
that  their  assignee,  8.  B.  Biggs,  had  been  offered  $8,000  for  the  same, 
bat  had  refased  it. 

On  the  part  of  the  plaintiff,  testimony  was  presented  tending  to  prove 
that  the  total  appraisement  of  all  the  property  assigned  by  Beckes 
&  Son  was  $3,495.70;  that  the  property  other  than  the  grist-mill 
machinery,  and  boiler  and  engine,  was  sold  for  $1,214.70;  that  the 
assignee,  S.  B.  Biggs,  with  the  consent  of  a  majority  of  the  creditors 
of  Beckes  &  Son,  sold  the  grist-mill  machinery  and  boiler  and  engine, 
in  July,  1873,  to  his  own  firm,  Messrs.  Biggs,  Dunlap  &  Co.,  for  $1,500 ; 
that  Riggs  moved  them  to  Peabody,  in  this  state ;  that  Biggs  and 
Dunlap  remained  as  partners  till  November  1, 1878,  and  as  partners 
were  the  owners  of  the  notes  in  suit;  that  on  the  dissolution  of  the 
partnership  the  plaintiff  took  the  said  notes  at  their  face  value  and 
interest;  that  Biggs  took  the  grist-mill  at  $1,500;  and  that  the  in- 
debtedness of  Messrs.  Beckes  &  Son  at  their  assignment  was  over 
$4,400.    The  plaintiff  asked  the  court  to  instruct  the  jury : 

**Yovi  will  take  the  grist-mill  property  at  wliat  the  evidence  shows  you  it 
was  worth  in  the  case, — that  is,  what  the  assignee  ought  reasonably  to  have 
sold  it  for, — and  add  to  that  sum  the  amount  received  by  the  assignee, 
$1,214.70;  and  if  these  two  sums  exceed  all  the  debts  owed  by  Messrs.  Beckes 
ft  Son,  and  all  taxes  paid  by  the  assignee,  and  a  reasonable  compensation  to 
the  assignee,  then  you  will  deduct  that  excess  from  t lie  notes,  and  give  plain- 
tiff a  judgment  for  the  balance,  it  Any  balance  remains." 

The  court  refused  to  give  such  instruction,  but  in  its  stead  in- 
structed the  jury  as  follows: 

"(1)  G.  Beckes  &  Son  gave  the  notes  in  question  to  Biggs,  Dunlap  & 
^158     Go.,  and  £.  B.  Peyton  indorsed  said  notes.  The  *amount  of  the  notes, 

with  interest,  less  the  credits  thereon,  is  $860.75.  Concerning  this 
and  the  indorsement  there  is  no  dispute.  (2)  S.  B.  Biggs,  of  the  firm  of 
Riggs,  Dunlap  So  Co.,  assigned  his  interest  in  the  notes  to  Howard  Dunlap, 
the  plaintiff,  and  said  assignment  was  made  after  the  notes  became  due.  As 
matter  of  law,  then,  whatever  defense  could  have  beeen  set  up  against  Biggs, 
DunJap  &  Co.  can  be  set  up  against  the  plaintiff,  Howard  Dunlap.  (8)  The 
defendants  Beckes  &  Son,  as  a  defense  or  equitable  set-off,  say  that  they  made 
an  assignment  to  S.  B.  Biggs  for  the  benefit  of  their  creditors,  including 
Riggs,  Dunlap  &  Co.;  that  the  property  so  assigned  was  amply  sufficient  to 
pay  off  all  of  the  debts  of  said  Beckes  &  Son,  including  the  debt  sued  on;  that 
said  Riggs  squandered  or  converted  said  property  to  his  own  use,*  and  failed 
and  reftused  to  pay  the  debts  of  said  Beckes  &  Son;  that  the  firm  of  Biggs, 
Donlap  &  Go.  received  a  portion  of  the  proceeds  of  said  property;  and  ask, 
therefore,  that  so  much  as  is  necessary  to  cancel  these  notes  be  allowed  to 
them  in  this  action,  and  that  they  have  judgment  for  their  costs.  (4)  If  there 
is  any  squandering  or  conversion  in  this  case,  it  is  in  the  action  of  S.B.  Biggs 
in  Belling  to  Biggs,  Dunlap  A  Co.  the  grist-mill,  engine,  etc.,  which  was  part 
of  the  property  assigned,  for  $1,500;  and  the  main  important  question  of  fact 
for  you  to  determine  is,  was  $1,500  the  fair  market  value  of  said  mill,  en- 
gine, etc.?  If  tliis  was  a  fair  market  value,  in  cash,  of  said  mill,  then  the 
plaintiff  is  entitled  to  recover  a  judgment  for  the  balance  due  on  said  notes." 
,  "(6)  If  you  find  from  the  evidence  that  the  cash  value  of  said  grist-mill,  en- 
gine, etc.,  was  more  than  $1,500,  then  you  will  deduct  the  value  over  and 
above  said  sum  of  $1»500  from  the  sum  of  $860^5*  the  amount  due  upon  the 
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notes,  and  give  plaintiff  a  Judgment  fw  the  balance.  Should  the  amount  of 
the  valae  of  said  property,  in  exoeas  of  91,500,  amoanl  to  more  than  the  sum 
of  $860.75,  the  amount  due  on  the  notes,  then  you  will  find  for  defendants." 

A  verdict  was  returned  in  favor  of  the  defendants  Beckes  &  Son, 
and  judgment  rendered  thereon  against  the  plaintiff  for  eosts.  The 
plaintiff  duly  excepted,  and  brings  the  case  here.  The  bill  of  excep- 
tions states  "that  it  was  conclusively  shown  by  the  records  in 
*159  the  case  before  the  jury  that  8.  B.  ^Peyton  was  duly  person- 
aUy  served  with  summons  on  February  7, 1876,  by  the  sheriff 
of  Lyon  county."  In  the  transcript  annexed  to  the  petition  in  error, 
no  service  is  shown  upon  Peyton,  and  it  appears  therefrom  that  he 
neither  answered  nor  otherwise  appeared.  No  judgment  was  ren- 
dered either  for  or  against  him. 

J.  J.  Buck,  for  plaintiff  in  error. 

Buggleg,  Scott  dt  Lynn,  for  Beckes  &  Son,  defendants  in  error. 

HoRTON,  G.  J.  There  are  several  questions  suggested  by  counsel 
in  this  case;  but  the  only  important  ones  to  be  determined  are 
whether  the  answer  of  Beckes  k  Son  contained  any  defense  to  the 
petition  of  the  plaintiff,  and,  if  it  did,  whether  the  trial  court  erred 
in  its  direction  to  the  jury.  As  the  answer  charged  that  Biggs,  the 
assignee  of  Beckes  &  Son,  together  with  his  partner,  the  plaintiff, 
with  full  knowledge  of  the  trust,  appropriated  to  their  own  use  the 
trust  property,  it  must  be  conceded,  we  think,  that  for  such  conver- 
sion the  firm  of  Biggs,  Dunlap  &  Go.  (composed  of  S.  B.  Biggs  and 
Howard  Dunlap)  were  liable  to  some  one  for  the  actual  value  of  the 
property  thus  converted.  It  is  well  settled  that  trustees  cannot  di- 
rectly and  openly,  or  secretly  and  covertly,  sell  themselves  trust  prop- 
erty ;  and  even  if  the  assignee  intended  to  act  in  the  utmost  good 
faith  in  the  disposition  of  the  mill  machinery,  boiler,  and  engine  be- 
longing to  the  trust  property,  yet  the  sale  was  not  valid,  and  the  firm 
must  account  for  the  full  value  of  the  property  so  appropriated,  re- 
gardless of  the  price  agreed  upon  between  the  assignee  and  his  firm, 
or  rather  between  the  assignee,  on  behalf  of  the  trust,  of  the  one 
part,  and  the  assignee,  as  the  agent  of  Biggs,  Dunlap  &  Co.,  of 
the  other  part.  The  assignment  of  Beckes  &  Son  was  in  1872.  At 
the  time  of  the  conversion  of  the  trust  property,  Biggs,  Dunlap  & 
Go.  were  the  owners  of  the  notes  sued  on.     The  suit  on  the  notes  was 

not  commenced  till  1876.  A  sufficient  time  had  elapsed  be- 
*160     tween  the  date  of  the  assignment  *and  the  commencement  of 

this  action  ordinarily  to  close  out  the  trust  under  the  assign- 
ment. The  answer  alleged  that  the  debts  of  Beckes  &  Son  did  not 
exceed  $8,000,  and  that  the  property  assigned  by  said  firm  was  largely 
in  excess  of  that  sum ;  and  it  further  alleged  that  all  the  property 
was  converted  by  Biggs,  Dunlap  &  Go.  If  these  allegations  were 
proved  true,  a  full  defense  would  be  established,  as  the  plaintiff  would 
have  had  no  right  to  recover  in  his  action.    If  the  firm  of  Biggs^ 
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Donlap  &  Go.  have  appropriated  of  tiie  tmst  property,  asBigned  for 
the  benefit  of  all  the  creditors,  soffioient  to  pay  themBelves  and  all 
other  debts  of  the  assignors,  the  mere  transfer  of  the  olaim  of  Biggs, 
Dunlap  &  C!o.  to  one  of  their  members  would  not  authorize  saoh  mem- 
ber to  again  recover  thereon,  or,  in  brief,  to  get  a  second  payment  of 
the  claim. 

Notwithstanding  these  views  in  regard  to  the  sufficiency  of  the  an- 
swer, the  direction  to  the  jury  cannot  be  sustained.  Upon  the  trial, 
the  testimony  showed  that  Biggs,  Dunlap  &  Co.  only  appropriated  the 
griet-mill  machinery,  together  with  a  boiler  and  engine.  All  the 
other  property  was  fairly  and  properly  sold  by  the  assignee.  From 
BQch  other  property  there  was  realized  $1,211.70.  The  evidence  as 
to  the  value  of  the  grist-mill,  engine,  etc.,  was  very  conflicting, — ^vary- 
ing all  the  way  from  $1,500  to  $4,000. 

In  the  sixth  instruction  given  to  the  jury,  the  court  seemed  to  as- 
sume that,  with  the  $h600  which  Biggs,  Dunlap  &  Go.  were  to  pay, 
or  did  pay,  to  the  assignee,  said  assignee  had  sufficient  funds  to  sat- 
isfy all  the  debts  of  Beckes  &  Bon,  exclusive  of  the  notes  sued  on,  to- 
gether with  all  the  costs  and  expenses  of  carrying  out  the  trust ;  for 
the  direction  was  to  deduct  the  value  of  the  grist-mill,  engine,  etc., 
over  and  above  $1^500^  from  the  amount  of  the  notes  in  dispute,  and 
give  the  plaintiff  a  judgment  for  the  balance.     If  the  value  of  this 
particular  property,  in  excess  of  $1,500,  exceeded  the  amount  of  the 
notes,  then  they  were  to  find  for  the  defendants.     We  say  the  trial 
court  must  have  assumed  the  facts  above  stated;  otherwise 
*161    the  $1^500  would  have  been  as  *much  an  offset  as  the  value 
of  the  grist-mill,  etc.,  in  excess  of  that  sum.     If  the  instruc- 
tion was  not  based  upon  this  view,  then  it  must  have  been  based 
upon  a  theory  equally  as  erroneous,  viz. :  That,  as  the  assignee  only 
accounted  for  the  sum  of  $1,500,  for  the  value  of  the  grist-mill,  etc., 
the  creditors  of  Beckes  <&  Son  were  only  entitled  to  said  sum  as  the 
Yalne  of  the  mill,  and  the  true  value,  in  excess  of  said  sum,  belonged 
to  the  latter  firm.     Whether  given  for  the  first  or  second  reason,  or 
any  other,  it  misdirected  the  jury.     The  court  had  no  right  to  assume 
as  a  fact  that  the  $1,600,  added  to  the  proceeds  of  the  other  property, 
were  snffioient  to  pay  the  debts  of  Beckes  &  Son,  exclusive  of  the  notes 
sued  on,  as  the  testimony  of  the  amount  of  the  debts  was  conflicting; 
neither  had  the  court  the  right  to  limit  the  interest  of  the  creditors  of 
Beckes  &  Son,  in  the  mill,  to  $1,500,  simply  because  the  assignee  had 
reported  that  sum  as  the  price  received  from  his  firm.     The  excess 
over  $1,500  should  be  distributed  pro  rata  among  all  the  creditors  of 
Beckes  &  Son,  in  proportion  to  the  original  claims  against  them  at 
the  date  of  the  assignment,  first  deducting  from  all  the  assets  of 
Beckes  k  Son  the  costs,  expenses,  and  compensation  of  the  execution 
o(  the  trust ;  and  only  the  pro  rata  share  of  such  excess  should  be  ap- 
plied on  the  notes  sued  on,  and  deducted  from  the  amount  thereof. 
If  the  pro  rata  share  of  the  excess  was  less  than  the  notes,  the  plaintiff 
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would  be  entitled  to  a  verdict  for  the  balance.  If  the  pro  rata  share 
exceeded  the  notes,  or  if  the  actual  value  of  the  trust  property  con- 
verted by  B.»  D.  &  Go.,  together  with  the  proceeds  of  the  other  trust 
assets,  exceeded  all  the  debts  of  the  defendants,  including  the  notes, 
with  the  costs,  expenses,  and  commissions  of  the  trust,  the  verdict 
ought  to  be  for  the  defendants. 

Under  the  circumstances,  the  assignors,  Beokes  &  Son,  in  conse- 
quence of  their  continuing  liability  to  the  creditors,  for  whose  ben- 
efit they  executed  the  deed  of  assignment,  and  of  their  resulting  trust, 
might  have  brought  a  suit  to  compel  the  assignee  to  account; 
*162  but,  their  interest  in  the  property  as^signed  being  equitable 
merely,  they  had  no  right  in  this  action  to  ofFset  the  trust  prop- 
erty against  the  claim  of  the  plaintiff,  except  as  a  pro  rata  payment 
of  the  claim,  in  proportion  to  the  original  claims  against  them,  or 
unless  there  was  an  excess  of  trust  property  appropriated  by  Biggs, 
Dunlap  &  Co.  over  and  above  the  amount  of  the  debts  of  Beckes  & 
Son,  and  costs  and  expenses  of  the  trust,  exclusive  of  the  notes.  We 
have  treated  the  plaintiff  as  though  the  action  had  been  brought  by 
Biggs,  Dunlap  &  Co.,  as  he,  in  fact,  stands  in  their  shoes. 

A  few  words  will  dispose  of  the  case,  so  far  as  the  defendant  in 
error  E.  B.  Peyton  is  concerned.  No  judgment  was  rendered  in  the 
district  court  either  for  or  against  him.  In  the  transcript  before  us, 
outside  of  the  bill  of  exceptions,  which  legitimately  ought  to  contain 
only  the  decisions  and  proceedings  of  the  trial  court  not  of  record,  it 
does  not  appear  that  Peyton  was  ever  served  with  any  summons  in 
the  case,  or  that  he  bad  any  connection  therewith,  other  than  beiog 
charged  as  an  indorser  in  the  petition.  Of  course,  therefore,  the 
plaintiff  in  error  has  no  right  in  this  court  to  ask  any  order  or  judg- 
ment as  against  such  defendant  in  error. 

On  account  of  the  misdirection  of  the  jury,  the  judgment  of  the  dis- 
trict court  will  be  reversed,  and  case  remanded  for  a  new  trial  between 
plaintiff  and  defendants  Caleb  Beckes  and  Baxter  Beckes,  late  co- 
partners as  C.  Beckes  &  Son.  The  costs  will  be  paid  by  C.  &  B. 
Beckes,  except  the  costs  arising  from  making  E.  B.  Peyton  a  party 
in  this  court,  and  these  costs  will  be  taxed  against  the  plaintiff,  How- 
ard Dunlap. 

(All  the  justices  concnrring.) 
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*168         ^Atohibon,  T.  &  S.  F.  B.  Co.  v.  Samuel  Mahbb 

July  Term,  1879. 

1 .  Honey  Had  and  Received :  Case  Stated.    In  an  action  by  A.  against 

M.  for  money  bad  and  received,  it  is  admitted  on  tbe  trial  and  found  by 
the  jury  that  M.  received  the  money,  and  is  responsible  to  A.  for  its  re- 
payment; but  M.  claims  that  he  is  responsible  only  as  the  agent  of  A., 
or  as  a  guarantor,  while  A.  claims  that  he  is  responsible  as  a  borrower; 
and  the  jury  find  that  the  money  was  received  by  M.  from  A',  in  accord- 
ance with  the  terms  of  a  certain  letter  from  A.'s  agent  to  M.,  which  let- 
ter contains,  among  other  things,  the  following:  "You  ♦  ♦  ♦  to 
draw  upon  me  as  you  need  the  funds  for  this  purpose,  becoming  respon- 
sible to  me  for  the  funds  lent  you  on  your  drafts;''  and  there  is  nothing 
in  tbe  letter  showing  that  M.  was  to  receive  the  money  in  any  other  ca- 
pacity than  as  above  stated  in  the  letter.  Held  that,  according  to  the  terms 
of  said  letter,  the  money  that  was  transferred  thereunder  from  A.  to  M. 
was  "lent,"  and  that  M.  became  responsible  therefor  as  a  borrower. 

2.  Verdict :  Special  Findings :  Inconsistent :  New  Trial.    Where  a  jury 

renders  a  general  verdict  and  makes  special  findings,  and  the  special  find- 
ings are  Inconsistent  with  each  other,  and  some  ol  them  with  the  general 
verdict;  and  where  the  general  verdict  and  some  of  the  special  findings 
are  in  favor  of  the  defendant,  and  one  of  the  special  findings  is  in  favor 
of  the  plaintiff,  and  the  others  would  probably  be  so  too,  except  for  a 
probable  misconstruction  of  a  ce^ain  wiitten  instrument:  held,  that  the 
plaintiff  should  be  granted  a  new  trial,  upon  his  motion.* 

Error  from  Barton  district  court* 

The  case  is  stated  in  the  opinion. 

Ross  BumSf  for  plaintiff  in  error. 

Buggies,  Scott  d  Lynn,  for  defendant  in  error. 

Yalbntine,  J.  This  was  an  action,  brought  by  the  Atchison, 
*164    Topeka  &  Santa  Fe  Railroad  Company  against  Samuel  *Ma- 

her,  for  money  had  and  received.  Tbe  answer  of  the  defend- 
ant contained  (1)  a  general  denial;  (2)  a  plea  that  tbe  defendant  re- 
ceived  tbe  money,  and  loaned  it  to  other  parties  merely  as  the  agent 
of  the  plaintiff;  (3)  a  plea  that  the  whole  transaction  was  ultra  vires 
and  yoid.  On  the  trial  it  was  shown  that  the  defendant  received  the 
money  ($15,203.88)  from  Edward  Wilder,  who  was  the  treasurer  of 

and  acting  for  the  plaintiff.    Before  any  money  passed  from  Wilder 

• 

'Where  the  general  verdict  and  some  of  the  special  findings  are  in  favor  of  the 
plaintiff,  and  several  of  the  special  findings  are  in  favor  of  the  defendant,  and 
where  it  u>pears  from  the  findings  of  the  jury  that  they  fonnd  both  ways,  it  is 
error  for  the  trial  court  to  render  Judgment  upon  the  special  findings  in  favor  of 
the  defendant;  and  as,  in  such  condition  of  things,  neither  party  is  entitled  to 
judgment  upon  the  verdict  or  findings,  it  is  the  duty  of  the  court  to  grant  a  new 
trial.  Shoemaker  v.  St.  Louis  &  B.  F.  Ry.  Co.,  80  Kan.  359,  2  Pac.  Rep.  617.  Dotr 
of  court  to  harmonize  the  special  findings,  Missouri  Pac.  Ry.  Co.  v.  Holley,  80 
Ean.  472,  1  Pac.  Rep.  180. 

V.23K— 8 
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to  Maher,  however,  the  following  letter  was  written  and  sent  by 
Wilder  to  Maher,  to- wit: 

^ToPEKA,  Kansas,  July  8,  1873. 

''Sam.  Maher,  Esq,,  Great  Bend,  Kansas — ^Dear  Sm:  I  have  authority 
to  use  $15,000  in  cattle  advances,  upon  the  conditions  and  terms  spoken  of  by 
Mr.  Mulvane,  Mr,  Nettleton,  and  yourself,  which  I  understand  to  be  as  fol- 
lows: You  to  make  loans  or  discounts  according  to  your  own  best  judgment, 
and  entirely  as  though  for  yourself,  at  1^^  per  cent,  per  month,  to  the  cattle 
trade,  and  to  draw  upon  me  as  you  need  the  funds  for  this  purpose,  becoming 
responsible  to  me  for  the  funds  lent  you  on  your  drafts,  and  sharing  equally 
with  me  in  the  profits,  earnings,  or  discounts;  also,  as  loans  are  made,  to  send 
the  papers  to  me  for  deposit,  subject  to  your  telegraph  or  mail  call  for  them, 
except  in  case  of  thirty-day  loans, — say  ten  days, — when  you  will  retain  pa- 
pers. Please  say  by  telegraph  if  this  is  satisfactory,  and  commence  operations 
as  soon  as  necessary  to  secure  the  trade,  bearing  in  mind  always  that  the  ob- 
ject of  the  arrangement  is  to  retain  as  many  of  the  cattle  men  at  Great  Bend 
as  possible,  and  thiit  to  do  this  your  best  judgment  and  tact  will  be  called  into 
play.  Of  course,  it  is  better  for  us  all  that  you  alone  should  get  the  credit  of 
this  capital,  and  the  railroad  not  be  known  in  it. 

"  Very  truly,  E.  Wilder.  " 

m 

In  answer  to  this  letter,  Maher  sent  a  telegraphic  dispatch  to  Wil- 
der, which  reads  as  follows : 

"Great  Bend,  7/9,  '78. 

"£.  Wilder:  You  have  stated  terms  as  I  understand  them,  and  I  agree 
to  them.  S.  Maher." 

• 

Maher  also  at  the  same  time  sent  a  letter  to  Wilder,  which  he 
(Maher)  testifies  was  in  substance  as  follows:    ''Tou  to  furnish  the 

money;  I  to  loan  it  at  1^  per  cent,  per  month;  we  to  divide 
*165     the  interest  between  us,  and  I  to  guaranty  the  re*payment  of 

the  loans  to  cattle  men."  Maher  never  received  any  answer 
to  this  letter,  and  Wilder  testified  that  he  had  no  recollection  of  ever 
receiving  any  such  letter.  The  letter  was  not  introduced  in  evidence. 
There  was  more  evidence  introduced ;  but,  for  the  purposes  of  {)iis 
case,  we  do  not  think  that  it  is  necessary  to  state  it.  We  might, 
however,  say  that  the  evidence  showed  that  the  defendant  had  repaid 
(506.40  of  the  amoant  received  by  him.  The  jury  found  a  general 
verdict  in  favor  of  the  defendant  and  against  the  plaintifF.  They  also 
made  the  following  special  findings  in  answer  to  the  following  spe- 
cial questions  submitted  to  them,  to-wit : 

"(1)  What  was  the  total  amount  of  money  loaned  by  the  plaintiff  to  the 
defendant?  Answer.  No  loan.  (2)  Was  it  not  the  agreement  between  plain- 
tiff and  defendant  previous  to  defendant's  receivfng  any  money  from  plain- 
tiff, and  under  which  all  the  money  was  received  by  defendant,  that  he  was 
to  become  responsible  to  the  plaintiff  for  the  money  sent  him  on  his  draft? 
A.  Yes ;  as  plaintiff's  agent.  (8)  Did  not  defendant  promise  to  give  his  notes 
for  the  full  amount  of  money  received  by  him  by  his  letter  of  September  10, 
1873?  A.  Yes.  (4)  Was  not  the  arrangement  under  which  defendant  ob- 
tained the  money  from  the  railroad  company  contained  in  letter  of  E.  Wilder 
to  S.  Maher  of  date  July  8,  1878,  offered  in  evidence?  A.  Yes.  (5)  Did  the 
defendant  ever  turn  over  or  pay  to  any  officer  of  the  railroad  company  anjf 
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notes,  bills,  or  monej  in  payment  of  the  sums  advanced  bj  the  plaintiff? 
4.  Yes." 

Tbe  plaintiff  moved  the  ooart  for  judgment  on  the  findings,  and  for 
a  new  trial ;  both  of  which  motions  the  court  overruled,  and  then  ren- 
dered jadgment  in  favor  of  the  defendant,  and  against  the  plaintiff » 
for  costs. 

Under  the  pleadings  and  the  evidence,  it  is  certain  that  Maher 
received  from  Wilder  $15,203.83,  of  which  only  $506,40  has  been 
repaid.  It  is  also  certain  that  Maher  was  to  be  responsible  for  tbe 
repayment  of  tbe  whole  amount  of  the  money  which  he  re- 
*166  ceived ;  but  whether  he  was  to  be  re*sponsible  a$  a  borrower, 
as  the  plaintiff  claims,  or  merely  air  a  guarantor,  as  the  defend- 
ant claims,  is  the  controverted  question.  It  can  scarcely  be  said  tne 
jury  found  either  way  by  their  special  findings;  and  yet,  indirectly, 
we  think  they  found  both  ways.  By  the  fourth  special  finding  they 
foand  that  the  money  was  transferred  from  Wilder  to  Maher,  in  ac- 
cordance with  the  terms  of  said  letter  of  Wilder  of  July  8, 1873,  and 
by  these  terms  we  think  the  transaction  was  a  loan.  But  the  jury 
also  found  by  their  second  special  fijiding  that  the  defendant  was  to 
be  responsible  to  the  plaintiff  only  as  its  agent,  and  by  their  first 
special  finding  that  the  transaction  was  not  a  loan.  The  jury  evi- 
dently made  their  first  and  second  special  findings  upon  a  miscon- 
Btrnction  of  said  letter  of  Wilder.  But  can  there  be  any  doubt  as  to 
what  the  true  construction  of  that  letter  should  be?  Baid  letter  says 
nothing  about  the  defendant  being  responsible  as  a  guarantor  or  as 
an  agent.  Indeed,  how  could  he  be  responsible  as  a  mere  agent? 
But  it  does  say  something  as  to  his  being  responsible  as  a  borrower 
or  as  a  person  to  whom  money  is  lent.  Wilder  says  in  the  letter  to 
Maher:  Ton  »  *  *  to  draw  upon  me  as  you  need  the  funds 
for  this  purpose,  becoming  responsible  to  me  for  the  funds  lent  you 
on  your  drafts."  This  shows  that  the  defendant  was  to  be  responsi- 
ble for  "funds  lent,**  and  not  as  agent  or  guarantor. 

We  think  that  the  fourth  finding  of  the  jury  was  sustained  by  am- 
ple evidence,  and  that  under  it  the  plaintiff  should  recover  for  all  the 
money  which  the  defendant  received  and  has  failed  to  pay  back.  But 
as  to  how  much  he  received  or  failed  to  pay  back,  the  jury  did  not 
make  any  finding.  We  think  the  court  below  should  have  granted 
the  plaintiff  a  new  trial  on  its  motion. 

The  judgment  of  the  court  below  will  be  reversed^  and  oause  re- 
manded for  a  new  trial. 

(All  the  justices  ooncurring*) 


{ 


I 


116  KANSAS  BEPORXa. 

•167         •Atchison,  T.  &  B.  P.  R.  Co.  v.  Q.  P.  Mbokldl 

July  Term,  1879. 

1.  Land  Grant :  Ballroads :  Boute  of.    On  November  18, 1870,  the  Atchi- 

son, Topeka  &  Santa  Fe  Railroad  Gompanj  made  a  survey  of  the  line  of 
its  railroad  from  Wichita  to  Fort  Dodge,  running  through  Barton  county. 
The  company  had  the  survey  mapped,  and  a  copy  thereof  filed  with  the 
secretary  of  state  of  the  state  of  Kiiusas,  and  also  with  the  secretary  of  the 
interior,  as  designating  the  definite  location  of  the  line  of  its  railroad. 
The  map  was  filed  in  the  office  of  the  secretary  of  state,  December  26, 
1870,  and  with  the  department  of  the  interior  on  January  10, 1871.  In 
August,  1871,  another  survey  fdr  the  line  of  the  railroad  was  made  by 
the  company,  which  changed  the  road  from  Newton  to  Hutchinson,  and 
also  changed  the  route  of  the  railroad  in  the  vicinity  of  Fort  Dodge. 
This  survey  was  continued  on  through  the  county  of  Barton,  but  did  not 
change  materially  the  line  of  the  road  in  that  county.  Before  December 
8,  1872,  the  railroad  was  constructed  through  Barton  county  upon  the 
survey  of  1870,  being  the  same  survey  as  1871,  excepting  some  alight 
and  unimportant  alterations.  Held  that,  notwithstanding  said  changes, 
the  line  or  route  of  the  said  railroad  was  definitely  fixed  in  Barton  county 
in  November,  1870,  within  the  provisions  of  the  act  of  congress  of  March 
8, 1863,  and  that  the  rights  of  the  railroad  company  attach»l  to  the  lands 
situated  in  that  county,  and  granted  under  the  provisions  of  said  act  of 
congress,  at  said  date. 

2.  Homestead:  Initial  Bight  of:  Aot  of  Congress.    The  initial  or  incep- 

tive right  of  a  homestead  settlement  under  the  acts  of  congrcbS  date 
from  the  entry  of  the  land  at  the  local  land-office;  that  is,  from  the  time  of 
making  application  to  the  government  through  the  local  land-officers  for 
the  benefit  of  taking  a  homestead  for  actual  settlement  and  cultivation, 
as  provided  for  in  the  acts  relating  to  homestead  entries;  and  therefore 
the  possession  and  settlement  of  public  land,  prior  to  the  application  and 
entry,  give  a  party  no  vested  right  to  said  land  as  a  homestead  in  opposi- 
tion to  the  rights  of  a  railroad  company  deriving  title  to  said  land  by 
virtue  of  the  provisions  of  the  act  of  congress  of  March  3, 1863,  granting 
lands  to  the  state  of  Kansas  to  aid  in  the  constiiiction  of  railroads  and 
telegraphs,  when  the  line  or  route  of  said  road  is  definitely  fixed  anteced- 
ently to  such  application  and  entry  of  the  land  as  a  homestead.^ 

Error  from  Barton  district  court. 
The  case  is  stated  in  the  opinion. 

1  This  case  followed,  Atchison,  T.  &  8.  F.  R.  Co.  v.  Keller,  ai  Kan.  489,  2  Pac. 
Rep.  771.  Where  a  person  eligible  to  procure  a  homestead  under  the  United  States 
homestead  laws  settles  upon,  occupies,  and  makes  valuable  and  lasting  improve- 
ments on  a  piece  of  government  land,  and  attempts  to  make  a  homestead  en- 
try thereof,  but,  through  mistake,  makes  an  entry  of  another  piece  of  land,  be 
obtains  such  an  interest  in  the  land  that  he  may  afterwards  have  his  entry  so  cor- 
rected as  to  make  it  an  entry  of  the  piece  of  land  which  he  had  settled  upon  and 
intended  to  enter;  and  in  such  a  case,  where  a  railroad  company  which  would  be 
entitled  to  the  land  upon  definitely  locating  its  railroad  opposite  thereto,  provided 
the  same  were  still  government  land  and  not  affected  by  any  homestead  or  pre- 
emption claim,  definitely  locates  its  road  opposite  the  land  after  the  attempted 
entry  thereof,  but  before  the  entry  is  corrected,  held,  that  the  railroad  company 
obtains  no  interest  in  the  land.  Fearns  v.  Atchison,  T.  &  S.  F.  R.  Co.,  88  Kan.  275, 
6  Pac.  Rep.  287. 
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*168    *Ro$$  Bums,  for  plaintiff  in  error.  A 

Clayton  dt  Clayton,  for  defendant  in  error. 


Ho£TON»  C.  J.  The  action  below  was  one  in  the  nature  of  eject- 
ment, brought  by  plaintiff  in  error  agaiii3t  the  defendant  in  error, 
to  recover  the  possession  of  a  quarter  section  of  land  in  Barton 
eoanty.  The  petition  was  filed  May  16,  1877,  and  was  in  the  ordi- 
nary form,  alleging  title  in  plaintiff,  and  that  the  defendant  unlaw- 
fully kept  the  plaintiff  out  of  possession.  The  answer  admitted  that 
the  legal  title  to  the  land  in  controversy  was  in  the  plaintiff,  but  set 
np  a  homestead  settlement  and  entry,  under  the  laws  of  the  United 
States,  which  it  alleged  were  paramount  to  the  title  or  estate  of 
plaintiff,  and  that  the  plaintiff  obtained  a  patent  to  the  land  by 
an  erroneous  construction  of  the  statutes  of  the  United  States,  in 
fraud  of  the  rights  of  the  defendant;  in  brief,  that  the  defendant  was 
the  equitable  owner  under  the  homestead  laws,  and  that  the  plaintiff 
held  the  legal  title  in  trust  for  the  defendant.  The  case  was  tried  at 
the  March  term  of  the  court  for  1878,  to  the  court,  without  a  jury. 
The  questions  of  fact  in  controversy  were  as  follows:  First,  What 
was  the  date  of  the  definite  location  of  the  line  of  the  plaintiff's  rail- 
road in  and  through  Barton  county  ?  Second.  What  was  the  date  of 
entry  of  said  homestead  claim  ?  Third.  What  was  the  date  of  the 
settlement  of  said  homestead  claimant  ?  The  court  made  the  follow- 
ing findings  of  fact  in  answer  thereto :  That  the  line  of  plaintiff's 
railroad  was  not  definitely  located  through  Barton  county  by  the  sur- 
Toy  of  1870,  but  the  definite  location  of  said  road  in  and  through 
said  county  was  in  August,  1871 ;  that  the  defendant  entered  the 
land  at  the  land-office,  January  11, 1871;  that  the  defendant 
*169  settled  *upon  the  land,  November  1,  1870,  and  that;  at  the 
time  of  such  settlement  and  entry,  the  land  was  government 
land,  and  a  part  of  the  public  domain.  As  conclusions  of  law,  the 
court  found  that  the  defendant  had  the  paramount  title  to  the  land 
in  question,  and  that  the  plaintiff  never  acquired  any  right  or  inter- 
est in  the  land,  and  was  not,  at  the  commencement  of  the  action, 
nor  at  any  other  time,  entitled  to  the  possession  of  the  same.  Judg- 
ment was  accordingly  rendered  in  favor  of  the  defendant,  and  the 
plaintiff  brings  the  case  here. 

The  contention  of  the  parties  is  over  the  finding  of  the  court  of  the 
time  when  the  line  or  route  of  the  railroad  was  definitely  fixed  in 
Barton  county.  On  the  part  of  the  plaintiff  it  is  contended  that  the 
evidence  conclusively  establishes  that  the  line  of  its  railroad  was  def^ 
initely  located  by  a  survey  made  November  28,  1870.  On  the  other 
hand,  it  is  claimed  by  the  defendant  that  the  evidence  shows  that  the 
line  of  the  railroad  was  not  definitely  fixed  until  August,  1871.  The 
date  of  the  location  of  the  line  of  the  road  is  very  material ;  we  majf 
Bay,  decisive  of  the  rights  of  the  parties.    The  plaintiff  claims  the 
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land,  and  is  the  grantee  of  the  patent  title  from  the  United  States 
under  the  provisions  of  the  act  of  oongress  of  March  8,  1863,  grant- 
ing lands  to  the  state  of  Kansas,  and  that  it  completed  its  line  of  rail- 
road to  the  west  line  of  the  state  by  December  8,  1872.  The  aot  of 
1863  contains  this  provision : 

'*But  in  case  it  shall  appear  that  the  United  States  have»  when  the  lines  or 
routes  of  said  xosLd  and  branches  are  definitely  fixed,  sold  any  section  or  any 
part  thereof  granted  as  aforesaid,  or  that  the  right  of  pre-emption  or  home^ 
stead  settlement  has  attctjohed  to  the  same,  or  that  the  same  has  been  reserved 
by  the  United  States  for  any  purpose  whatever,  then  it  shall  be  the  duty  of 
the  secretary  of  the  interior  to  cause  to  be  selected,  for  the  purposes  aforesaid* 
from  the  public  lands  of  the  United  States  nearest  to  tiers  of  sections  above 
specified,  so  much  land,  in  alternate  sections  or  parts  of  sections  designated 
by  odd  numbers,  as  shall  be  equal  to  such  lands  as  the  United  States  have 
sold,  reserved,  or  otherwise  appropriated,  or  to  which  the  rights  of  pre-emp- 
tion, or  homestead  settlements  have  attached  as  aforesaid." 

*170  *If  the  route  of  plaintiff's  railroad  was  not  definitely  fixed  till 
August,  1871,  the  plaintiff  is  not  entitled  to  the  land  in  dis- 
pute under  the  grant  of  oongress,  because  the  evidence  clearly  sus- 
tains the  finding  that  the  defendant  made  his  homestead  entry  on 
January  11,  1871;  and,  in  construing  the  act  of  March  3,  1868,  the 
supreme  court  of  the  United  States  has  held  that  '*the  grant  was  afloat 
until  the  line  of  the  road  should  be  definitely  fixed,''  and  "private  en- 
tries, pre-emption  and  homestead  settlements,  and  reservations  for 
special  uses  continued  within  the  supposed  limits  of  the  grant  the  same 
as  if  it  had  not  been  made"  until  the  route  of  the  road  is  definitely 
fixed.     Leavenworth,  L.  &  Q.  R.  Co.  v.  U.  S.,  92  U.  8.  733. 

As  the  findings  of  fact  of  the  trial  court  were  based  upon  an  agreed 
statement  of  facts,  maps,  a  deposition,  and  other  documentary  evi- 
dence, the  action  comes  before  us  in  substantially  the  same  manner 
as  before  that  court.  Perhaps  we  should  add  to  this  declaration,  so 
as  not  to  be  misunderstood,  the  further  statement  that  we  do  not  con- 
sider the  oral  evidence  of  the  witnesses  Dodge  and  Moses  important, 
— at  least  sufficiently  so  to  control  the  other  testimony.  In  the  agreed 
statement  of  facts  it  is  admitted  "that  the  lands  described  in  the  pe- 
tition lie  within  the  ten-mile  or  granted  limits  of  plaintiff's  grant ; 
that  on  November  28,  1870,  the  plaintiff  made  a  survey  of  the  line 
of  its  railroad  from  Wichita  on  to  Fort  Dodge,  running  through  all  of 
fiarton  county,  and  that  such  survey  was  mapped,  and  a  map  thereof 
filed  with  the  secretary  of  the  interior,  and  also  with  the  secretary  of 
state  of  the  state  of  Kansas,  as  the  definite  location  of  the  line  of  the 
plaintiff's  railroad;  that  afterwards,  in  August,  1871,  another  survey 
was  made  by  plaintiff  of  the  line  of  its  railroad,  commencing  at  New- 
ton, in  Harvey  county,  and  running  to  Hutchinson,  and  that  said 
survey  was  continued  on  through  the  county  of  Barton  about  August 
81, 1871;  that  the  character,  deviation,  and  extent  of  said  survey  bo 
made  in  Augusti  187 1,  through  the  county  of  Bartoni  was,  as  is  set 
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forth  in  the  deposition  of  J.  B.  Ellinwood,  on  file  in  the  case, 
*171  ex*eept  as  otherwise  admitted  herein;  the  defendant  in  no- 
*  wise  admitting,  however,  that  the  line  of  the  plaintiff's  rail- 
road was  definitely  fixed  and  determined  by  said  survey  of  1870;  that 
it  is  also  admitted  that  the  line  of  plainti^'s  railroad  was  actually 
bailt  on  the  line  as  surveyed  in  August,  1871." 

The  testimony  of  J.  B.  Ellinwood,  as  appears  from  his  deposition, 
is  in  substance  that  he  was  an  assistant  engineer  under  T.  J.  Peter,  the 
chief  engineer;  that  under  Mr.  Peter  he  had  charge  of  the  field  work, 
ronning  the  lines  and  engineering,  and  also  most  of  the  office  work 
connected  with  the  engineering  department;  that  in  the  fall  of  1870 
he  made  a  survey  from  Wichita  to  Fort  Dodge ;  that  this  survey  was 
np  the  valley  of  the  Arkansas  river,  on  the  north  side  of  it  from 
Wichita  to  Fort  Dodge,  in  Kansas,  and  passing  through  ranges  14 
and  15  west,  in  Barton  county;  that  this  survey  was  made  for  the 
location  of  the  road;  that  a  map  of  such  location  was  made,  and  he 
made  copies  of  the  map, — one  for  the  secretary  of  the  interior,  and 
one  to  file  in  the  office  of  the  secretary  of  state  of  the  state  of  Kansas, 
and  one  for  the  company;  that  the  location  of  the  plaintiff's  road 
from  Wichita  to  Fort  Dodge  was  fixed  and  determined  by  that  sur- 
vey; that  in  the  summer  of  1871  he  made  a  new  survey  for  the  loca- 
tion of  the  road  from  Newton  west,  connecting  with  the  survey  of 
1870  at  Cow  creek,  in  Beno  county,  near  where  the  town  of  Hutch- 
inson now  stands;  that  the  railroad  was  actually  built  from  Hutch- 
inson through  the  west  part  of  Bice  county,  and  on  to  Fort  Dodge, 
on  the  line  of  the  survey  of  1870,  as  platted,  with  the  exception  of 
certain  slight  changes;  that  the  survey  of  1870,  all  through  Barton 
county,  was  the  only  survey  ever  made  through  said  county  for  the 
purpose  of  general  location  and  fixing  of  the  line  of  the  road;  that, 
while  the  road  through  ranges  li  and  15  west,  in  Barton  county,  was 
not  finally  built  exactly  on  the  route  surveyed  in  1870,  the  changes 
were  slight, — in  some  places  ten  feet  or  twenty  feet,  and  in  some 
places  perhaps  a  hundred  feet ;  and  that  these  changes  were  princi- 
pally made  in  the  actual  construction  of  the  road,  for  the  pur- 
*178  pose  of  getting  crossings  at  ^streams  at  right  angles  with  the 
course  of  streams. 

Upon  this  evidence,  and  the  facts  agreed  to,  we  can  come  only 
to  the  conclusion  that  the  line  or  route  of  the  plaintiff's  railroad  was 
definitely  fixed  in  Barton  county  in  November,  1870.  That  the  route 
or  line  of  the  road  was  changed  in  1871,  so  as  to  run  from-  Newton 
to  Cow  creek,  (near  Hutchinson,)  and  was  also  changed  in  the  same 
year  several  miles  in  the  vicinity  of  Fort  Dodge,  does  not  necessarily 
imply  a  change  of  location  in  ranges  14  and  15,  in  Barton  county. 
If  the  line  of  the  road  was  definitely  fixed  in  said  ranges  on  Novem- 
ber 28, 1870»  the  changes  of  the  line  in  other  counties  do  not  set 
aside  or  undo  the  location  in  Barton  county.  Counsel  for  defendant 
Be?erely  criticise  the  tiBstimony  of  Ellinwoodi  and  charge  that  it  is 
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contradictory  and  unsatisfactory,  and  that  the  written  stipalations 
and  admissions  and  the  maps  must  control  as  to  the  extent  and  devi- 
ation of  the  survey  of  1871  from  the  one  of  1870.  The  agreed  sta(b- 
ment  is  to  the  effect  "that  the  character,  deyiation,  and  extent  of  said 
survey  so  made  in  August,  1871,  through  the  county  of  Barton,  was 
as  is  set  forth  in  the  deposition  of  said  Ellinwood,  except  as  is  other- 
wise  admitted  herein."  Now,  while  Ellin  wood  testified  that  the  sur- 
vey of  1871  did  not  pass  through  ranges  14  and  16  west,  and  the 
agreed  stipulation  of  the  parties  is  that  the  said  survey  continued  on 
through  the  county  of  Barton,  which  includes  ranges  14  and  15|  the 
contradiction  between  the  testimony  and  stipulation  is  not  very  great, 
in  view  of  the  fact  that,  according  to  the  subsequent  testimony  of 
Ellinwood,  some  changes  were  made  in  the  original  location  of  the 
route  in  Barton  county,  but  they  were  of  an  unimportant  character. 
Therefore  we  may  construe  his  testimony  upon  this  point  to  mean  that 
there  was  no  independent  line  of  survey  through  said  ranges  14  and 
16  in  1871,  and  that  such  new  survey  in  1871  made  only  slight 
changes  in  said  ranges,  and  did  not  destroy  the  definite  location  of 
1870.     Virtually,  the  surveys  in  Barton  county  in  1870  and  in  1871, 

if  the  two  surveys  were  made,  were  the  same.  But  if  we  take 
*173    the  maps  as  our  guide  in  regard  to  the  changes  of  the  ^routes 

of  the  road  through  ranges  14  and  16,  we  cannot  say  that 
such  changes  as  appear  therefrom  are  anything  more  than  such  as 
might  be  required  in  the  actual  construction  of  the  road  to  correct 
curves.  If  the  argument  of  counsel  for  defendant  is  followed  out  to 
its  logical  results,  we  must  virtually  decide  that  there  could  be  no 
definite  location  of  the  railroad  in  question,  except  by  the  actual  con- 
struction of  its  road-bed,  because  it  is  rarely  possible  or  customary 
to  construct  a  railroad  on  the  identical  survey  of  its  line  without 
making  a  single  change  or  deviation  for  any  purpose,  and  such  a 
construction  would  be  unreasonable  and  also  opposed  to  the  mean- 
ing given  to  the  terms  '*of  definitely  fixing  the  line  or  route  of  a  rail- 
road" by  the  department  of  the  interior. 

It  is  held  by  the  ministerial  officers  of  the  United  States  in  charge 
of  the  public  domain  "that  the  line  of  route  becomes  definitely  fixed 
when  it  is  run  upon  the  face  of  the  earth,  and  is  adopted  by  the  com- 
pany." Kansas  Pac.  B.  Co.  v.  Union  Pac.  B.  Co.,  Copp*s  Land  Laws, 
372;  St.  Paul  <fc  S.  C.  B.  B.  v.  Holverson,  Id.  384.  This  rule  seems 
reasonable  and  correct.  That  the  company  adopted  the  route  of  sur- 
vey of  1870  is  proved  from  the  facts  that  a  copy  of  the  location  of 
the  route  of  1870  was  filed  by  it  in  the  office  of  the  secretary  of  the 
interior,  January  10,  1871,  containing  therein  the  certificate  of  the 
president  and  chief  engineer  of  the  plaintiff,  showing  that  said  map 
set  forth  the  actually  surveyed  route  of  the  railroad  of  the  plaintiff  as 
definitely  fixed,  in  pursuance  of  a  resolution  of  the  board  of  directors 
of  the  plaintiff,  passed  October  8,  1870;  and  that  said  map  of  loca- 
tion of  the  line  of  the  road  was  also  filed  by  it  with  the  governor  of 
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the  state  of  Eansas,  December  26, 1870,  and  that  the  road  was  after-* 
wards  conBtmoted  through  ranges  14  and  15,  in  Barton  county,  in 
substantial  compliance  with  the  route  set  forth  on  the  said  map  of 
1870.  As  already  noted,  the  changes  of  route  made  in  1871  from 
Newton  to  Hntchinson,  and  in  the  vicinity  of  Fort  Dodge,  did  not 
materially  affect  the  route  in  said  ranges.  Therefore  the  finding  of  the 
court  below  should  have  been  that  the  route  of  plaintiff's 
*174  ^railroad  was  definitely  fixed  in  and  through  Barton  county 
in  November,  1870. 
Counsel  for  defendant  contend,  however,  that  a  finding  that  the 
hne  of  the  plaintiff's  railroad  was  definitely  fixed  November  28, 1870, 
is  not  decisive  against  the  claim  of  defendant.  They  claim  that  the 
defendant  having  taken  possession  of  and  settled  upon  the  land  in 
question  before  the  twenty-eighth  of  November,  that  his  prior  posses- 
sion and  settlement  was  such  a  homestead  settlement  as  contemplated 
by  congress  in  the  said  act  of  March  3, 1863,  to  be  excepted  from  the 
operation  of  the  grant  to  the  railroad  company,  and  therefore  the 
land  did  not  pass  to  plaintiff  by  its  location  of  its  road  in  November, 
1870.  The  argument  is  that,  as  the  defendant  was  first  in  time  in 
possession  and  in  commencement  of  proceedings  for  the  acquisition 
of  the  title  to  the  land,  and  as  his  said  proceedings  were  regularly  fol- 
lowed up,  such  defendant  is  deemed  first  in  right.  The  argument  is 
faulty  in  this :  As  the  initiation  of  a  homestead  right  is  not  posses- 
sion, settlement,  or  improvement,  but  an  entry  of  the  land  at  the  local 
land-office,  and  the  payment  of  the  fees  as  prescribed  by  the  act  of 
congress,  and  as  the  grant  of  land  to  the  railroad  company  in  Barton 
county  was  rendered  certain  and  specific  in  November,  1870,  by  rea- 
son of  the  route  of  its  road  being  then  fixed,  and  as  the  defendant  did 
not  make  any  homestead  entry  of  the  land  till  January  11,  1871,  it 
cannot  be  said  that  the  defendant  commenced  proceedings  for  the  ac- 
quisition of  the  land  till  January  11,  1871.  Therefore  the  defendant 
was  not  first  in  time,  in  a  legal  point  of  view,  and,  as  a  sequence,  is 
Dot  first  in  right.  The  initial  or  inceptive  rights  of  the  defendant 
date  from  the  entry  of  the  land  by  him  in  the  local  land-office  at  Junc- 
tion City.  At  such  time  the  rights  of  the  plaintiff  had  already  at- 
tached to  the  land,  and  it  was  not  subject  to  homestead  entry.  The 
homestead  settlement  referred  to  in  the  act  of  1863  as  having  been 
attached  when  the  lines  or  routes  of  the  railroads  are  definitely  fixed, 
is  the  settlement  accompanying  and  following  the  homestead 
*175  entry  at  the  local  land-office,  *and  not  the  possession  or  settle- 
ment of  the  applicant  prior  to  the  entry.  The  entry  was  there- 
fore properly  canceled  by  the  commissioner  of  the  general  land-of- 
fice, May  18, 1872,  and  thereafter  the  land  duly  patented  to  plaintiff. 
The  homestead  acts  fnlly  sustain  this  construction.  The  law  pro- 
vides that  the  homestead  claimant  shall,  *'upon  application  to  the 
register  of  the  land-office  in  which  he  is  about  to  make  such  entry, 
make  affidavit     *     ♦     ♦     that  he  is  the  head  of  a  family,     •     ♦     * 
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and  that  saoh  application  is  made  for  his  ezolnsive  use  and  beneftt^ 
and  that  his  entry  is  made  for  the  purpose  of  actual  settlement  and 
cultivation,  and  not,  either  directly  or  indirectly,  for  the  use  or  benefit 
of  any  other  person;  and,  upon  filing  such  affidavit  with  the  register 
or  receiver,  on  payment  of  five  dollars,  when  the  entry  is  of  not  more 
than  eighty  acres,  and  on  payment  of  ten  dollars  when  the  entry  is 
for  more  than  eighty  acres,  he  shall  thereupon  be  permitted  to  enter 
the  amount  of  land  specified.''  Bev.  Bt.  U.  S.  p.  422,  §  2290.  Sec- 
tion 2291  further  provides  '*that  no  certificate,  however,  shall  be 
given,  or  patent  issued  therefor,  until  the  expiration  oi  five  years  from 
the  date  of  entry.**  Again,  section  2298  provides  that  any  person  in 
the  military  service,  whose  family  is  residing  on  the  land,  may  make 
the  affidavit  required  before  his  commanding  officer,  and  the  same 
may  be  filed  by  his  wife,  or  other  representative  of  the  absentee,  with 
the  register,  and  that  the  same  shall  become  effectvoe  from  the  date  of 
such  filing, provided  the  application  and  affidavit  are  accompanied  by  the 
fee  and  commissions  as  required  by  law;*'  and  caid  section  2291  klso 
requires  and  demands  that  the  person  making  a  homestead  entty 
shall  prove  by  two  credible  witnesses  that  he  has  resided  upon  or  cul- 
tivated the  same  for  the  term  of  five  years  immediately  succeeding 
the  time  of  filing  the  affidavit. 

The  judgment  of  the  district  court  *will  be  reversed,  and  the  oanse 
remanded  for  a  new  trial  in  accordance  with  the  views  herein  ex- 
pressed. 

(All  the  justices  concurring.) 


*176    *  Abraham  Gbandstaff  and  Wife  r.  Jambs  G.  Brown  and 

others. 

July  Term,  1879. 

1.  Pleading:  Defective  Allegations  Cured.  Defective  allegations  in  a 
petition  may  sometimes  be  cured  by  subsequent  proceedings  in  the  case; 
and  held  that,  if  there  were  any  defective  allegations  in  the  petition  in 
this  case,  they  were  cured  by  the  subsequent  proceedings*^ 

1  Defective  allegations  cured  by  subsequent  proceedings,  see  Clay  v.  Hilde- 
brand.  84  Ean.  704,  9  Pac.  Rep.  466,  and  cases  there  cited. 

If  there  has  been  a  total  omission  to  state  a  cause  of  action,  neither  the  judg- 
ment of  the  court,  the  verdict,  nor  the  answer  filed  by  the  defendant  can  cure  the 
defect  Dean  v.  Dean's  Adm*r,  (Ky.)l  8.  W.  Rep.  811;  Bowman  v.  People,  (111.) 
2  N.  E.  Rep.  484;  Ladd  v.  Piggot.  Id.  508;  Weiner  v.  Lee  Shing,  (Or.)  7  Pac.  Rep. 
Ill;  Donohue  v.  Hendrix,  (ifeb.)  13  N.  W.  Rep.  215.  In  California,  it  is  held  that 
where  a  fact  which  is  essential  to  the  plaintiff's  recovery  has  been  omitted,  and 
it  is  so  pleaded  in  the  defendant's  answer  with  a  view  to  defeat  recovery,  that  a 
Jury  is  enabled  to  pass  upon  the  issue  raised  by  the  defendant,  the  defect  in  the 
complaint  is  cured.  Schenk  v.  Hartford  Fire  tns.  Co.,  11  Pac.  Rep.  807;  Hegard 
V.  California  Ins.  Co.,  Id.  6»4. 

Where  the  cause  of  action  is  imperfectly  stated,  the  omission  may  by  cured  by 
the  pleading  of  the  defendant,  or  by  the  verdict  or  Judgment  rendered  upon  the 
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5.  Erldence:  Objection  to.    Where  no  objection  is  made  to  the  introduc- 

tion of  eyidence»  no  material  error  is  committed  by  permitting  its  intro- 
duction. 

8. :  Ck>n venation.  Substance  of.    A  witness,  introduced  to  prove 

a  conyersation,  is  not  re<][uired  to  give  the  exact  words  of  the  conversa- 
tion, unless  he  can  remember  them.  Where  he  cannot  remember  the 
exact  words,  he  may  give  the  substance  of  the  conversation,  giving  it  as 
nearly  in  the  exact  words  of  the  person  using  them  as  he  possibly  can. 
And  where  he  attempts  to  give  the  conversation,  and  does  the  best  he 
can,  his  evidence  is  not  to  be  excluded,  if  he  sufficiently  remembers  the 
conversation  so  as  to  give  the  substance  of  it  in  any  form.  In  such  a  case 
it  must  be  received,  and  considered  for  what  it  is  worth. 

Error  from  Wyandotte  district  court. 

Action  bronf2;ht  by  Brown  against  GrandstafF  and  wife  and  two 
other  defendants,  upon  a  note  and  mortgage.  At  the  July  term, 
1878,  of  the  district  court,  the  plaintiff  had  judgment  against  the  de- 
fendants, and.Grandstaff  and  wife  bring  the  case  here  for  review. 

Cobb  dt  Cook  and  J.  A,  Hale,  for  plaintiffs  in  error. 

Holmes  dt  Dean  and  W.  J.  Ward,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  on  a  promissory  note  and  a 
mortgage.  The  note  was  executed  by  Abraham  Grandstaff,  and  the 
mortgage  by  Grandstaff  and  wife,  and  both  were  executed  to  James 

6.  Brown.  The  note  was  an  ordinary  promissory  note,  dated  May 
25, 1872,  for  $500|  due  in  one  year  after  date,  and  drawing  interest 

at  the  rate  of  10  per  cent,  per  annum.     It  was  given  for  money 
*177    lent.     The  mort*gage  was  more  than  an  ordinary  miortgage. 

It  was  given,  not  only  to  secure  the  payment  of  said  promis- 
Bory  note,  but  also  to  secure  the  performance  of  various  other  agree-^ 
mentsand  stipulations;  and  it  itself  contained  these  agreements  and 
Biipulations.  It  was  given,  among  other  purposes,  to  secure  the  re- 
payment of  a  proportionate  share  of  moneys  to  be  advanced  by  Brown 
in  carrying  on  a  joint  enterprise  engaged  in  by  Brown  and  Grand- 
staff,  of  improving  the  town-site  and  building  up  the  prospective  town 
of  Bosedale.  This  prospective  town  was  situated  in  Wyandotte 
county,  Kansas,  near  Kansas  City,  Missouri,  and  the  property  mort- 

iisue  tendered.  Lake  Shore  &  M.  8.  Ry.  Co.  v.  O'Connor,  (111.)  8  N.  £.  Rep.  501; 
Ladd  V,  Piggot.  (lU.)  2  N.  E.  Rep.  503;  Hedderly  v.  Downs,  (Minn.)  17  N.  W.  Rep. 
274;  Leeher  v.  Getman,  (Minn.)  16  N.  W.  Rep.  309;  School-district  No.  86  v.  Mc- 
Iniic.  (Neb.)  14  N.  W.  Rep.  665;  Uonohue  v.  Hendrix,  (Neh.)  18  N.  W.  Rep.  215; 
Palmer  v.  Maxwell.  (Neb.)  10  N.  W.  Rep.  624;  Warner  v.  Lockerby,  (Minn.)  8  N. 
W.  Rep.  879;  Dean  v.  Dean's  Adm'r,  (Ky.)  1  8.  W.  Rep.  811;  Weiner  v.  Lee  Shing, 
(Oir07Pac.  Rep.  111. 

The  failure  to  file  with  the  complaint  a  written  instrument,  which  is  the  founda- 
tion of  the  action,  is  cured  by  a  verdict.  Owen  School  Tp.  v.  Hay.  (Ind.)  8  N.  E. 
Bep.  220.  If  a  copy  of  an  account,  which  is  the  foundation  of  a  pleading,  is  prop- 
erly filed  therewith  as  an  exhibit  or  bill  of  particulars,  it  will  cure  uncertainties 
therein.  Blount  v.  Rick,  (Ind.)  8  N.  E.  Rep.  108.  Where  the  evidence  of  the 
pl&intifl  in  support  of  his  case  reveals  a  perfect  defense,  whether  the  same  be 
equitable  or  le^,  a  defect  arising  from  a  want  of  averment  thereof  in  the  de- 
fendant's answer  will  be  cured.    Salisbury  v.  Ellison,  (Colo.)  2  Pac.  Rep.  906. 
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gaged  was  a  part  of  the  town-site.  This  speculation  proved  disas- 
trous, at  least  to  Brown,  who  has  lost  about  ten  thousand  dollars  in 
the  enterprise.  Grandstaff  has  lost  nothing  yet,  but  possibly  may 
lose  something  if  the  judgment  of  the  court  below  in  this  case  is  en- 
forced. The  judgment  of  the  court  below  was  in  favor  of  Brown, 
that  he  recover  (it  does  not  say  from  whom)  $804.28  on  said  note, — 
$648.37,  Grandstaff '«  share  of  the  expenses  for  improvements  ad- 
vanced by  Brown;  $144.45,  taxes  paid  on  the  mortgaged  property 
by  Brown;  $150,  attorney's  fees  for  foreclosing  this  mortgage,  and 
costs  of  this  suit;  and  that  the  mortgaged  property  be  sold  for  the 
payment  of  all  these  amounts.  No  general  execution  was  awarded 
against  any  of  the  defendants  below,  Abraham  Grandstaff,  Ellen 
Grandstaff,  William  Holmes,  or  Oliver  H.  Dean.  Brown  was  the 
plaintiff  in  the  court  below,  and  the  other  persons  above  named  were 
the  defendants.  In  tliis  court  the  Grandstaffs  are  the  plaintiffs  in 
error,  and  the  other  parties  below  are  the  defendants  in  error. 
Holmes  and  Dean,  however,  are  in  this  court,  and  were  in  the  court 
below,  mere  nominal  parties.  The  real  contest  is,  and  has  been,  be- 
tween Abraham  Grandstaff  and  James  G.  Brown.  The  plaintiffs  in 
error  (the  Grandstaffs)  make  five  points  in  their  brief,  and  as  to  each 
point  they  claim  that  the  judgment  of  the  court  below  should  be  re- 
versed.    We  shall  consider  these  points  in  their  order. 

1.  The  petition  below  so  obviously  stated  a  cause  of  action 
"^178     *in  favor  of  the  plaintiff  Brown,  and  against  the  defendants, 

the  Grandstaffs,  that  we  think  it  would  be  wholly  useless  to 
discuss  the  question;  and  we  think  the  petition  is  amply  sufficient, 
considering  all  the  circumstances  of  this  case,  to  sustain  the  judg- 
ment of  the  court  below  in  all  its  branches.  If  some  of  the  aUega- 
'tions  of  the  petition  might  be  considered  as  slightly  defective,  still  the 
petition  may  now  be  considered  as  amended  so  as  to  make  its  allega- 
tions correspond  to  the  facts  proved.  Civil  Code,  §  139;  Missouri 
Yal.  B.  Go.  V.  Caldwell,  8  Kan.  *244:  Kansas  Pac.  B.  Co.  v.  Mon- 
telle,  10  Kan.  *127;  Pape  v.  Capitol  Bank,  20  Kan.  440.  There  can 
be  no  question  but  that  the  evidence  was  sufficient  as  to  all  facts  con- 
cerning which  it  is  claimed  that  the  petition  was  defective.  Besides, 
after  all  the  evidence  was  introduced,  and  the  case  stood  for  decision^ 
the  defendant  Grandstaff  filed  an  amended  answer,  which  helped  to 
supply  the  supposed  defective  allegations  of  the  petition.  Irwin  v. 
Paulett,  1  Kan.  *418;  Barkley  v.  State,  15  Kan.  *99,  *107-  See, 
also,  Smith  v.  Burnes,  8  Kan.  *197.  The  evidence  showed  that  Grand- 
staff, previous  to  the  commencement  of  this  action,  objected  to  any- 
thing further  being  done  under  their  original  contract,  and  that  all 
business  under  such  contract  was  stopped.  See  Mitchell  v.  Milhoan, 
11  Kan.  ♦617,  ♦GIS,  *625.  *626,  *630.  We  might  cite  other  cases 
showing  that  defective  allegations  in  a  petition  may  sometimes  be 
cured  by  subsequent  proceedings  in  the  case,  bat  we  do  not  think  it 
is  necessary  for  this  case. 
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2.  That  Grandstaff  was  personally  responsible  for  his  share  of  all  ^ 

expenses  rightfully  incurred  under  said  contract,  and  that  Brown, 
who  advanced  the  money  to  pay  snob  expenses,  was  entitled  to  re- 
cover a  personal  judgment  against  Grandstaff  for  such  share,  we 
think  these  can  be  no  doubt.  But  it  may  be  questioned  whether  a 
personal  judgment  was  rendered  against  any  of  the  defendants.  The 
jadgment  itself  does  not  purport  to  be  such,  and  no  general  execution 
was  awarded  against  any  of  the  defendants. 

3.  No  good  reason  has  been  or  can  be  given  for  suppressing 
*179  the  whole  of  the  deposition  of  V.  Y.  Dodd.  But  it  is  ^claimed 
that  the  fourth  interrogatory  addressed  to  Dodd,  with  the  an- 
swer thereto,  and  the  first  cross-interrogatory  addressed  to  Dodd,  with 
the  answer  thereto,  should  have  been  suppressed.  We  think,  how- 
ever, that  the  evidence  was  rightly  admitted.  Firsts  no  objection 
was  made  to  it ;  and,  second,  it  was  competent  evidence.  An  objection 
was  made  to  the  fourth  interrogatory  addressed  to  James  G.  Brown ; 
but  no  objection  was  made  to  either  the  fourth  direct  or  the  first  cross 
interrogatory  addressed  to  Dodd.  And,  when  no  objection  is  made 
to  the  introduction  of  evidence,  no  material  error  is  committed  by 
permitting  its  introduction.     Brumbaugh  v.  Schmidt,  9  Kan.  *11T. 

4.  The  plaintiffs  in  error  claim  that  the  item  of  $81  allowed  for 
the  clearing  of  16^  acres  of  the  land  contained  in  said  town-site  was  an 
improper  item  of  expenditure  nnder  said  original  contract.  Only 
one-eighth,  however,  of  this  item,  or  $10.12^,  was  charged  as  Grand- 
staff's  share  of  said  expenditure ;  and,  if  we  really  thought  that  the  al- 
lowing of  this  $10.12^  was  erroneous,  we  would  require  that  the 
plaintiff  remit  that  amount,  or  accept  a  new  trial;  but  we  cannot  say 
that  the  allowing  of  that  item  was  erroneous.  Brown  did  not  per- 
sonally make  any  of  the  improvements  on  said  town-site,  and  did.  not 
know  personally  anything  about  them.  They  were  made  by  one  V. 
V.  Dodd,  the  common  agent  of  both  Brown  and  Grandstaff,  assisted, 
however,  by  a  son  of  Grandstaff,  and  by  various  other  persons,  who 
received  the  money  furnished  by  Brown,  for  making  them.  Grand- 
staff  was  on  the  giound,  residing  a  part  of  the  time  at  Westport  and 
a  part  of  the  time  on  the  mortgaged  property;  and,  of  course,  could 
know,  and  probably  did  know,  just  what  improvements  were  being 
made  on  the  premises,  and 'he  never  objected  to  the  clearing  of  said 
16^  acres  of  land.  Besides,  the  terms  of  the  contract  or  mortgage 
are  broad  enough  to  cover  this  improvement  and  this  expenditure. 
We  would  think  it  would  be  proper  to  remove  brush  from  a  town-site, 

especially  from  the  streets,  alleys,  and  public  grounds.  Brown 
*180    furnished  the  money  to  Dodd,  who  was  the  agent  of  Grand^staff, 

as  well  as  of  Brown,  and  Dodd  made  such  improvements  as 
he  thought  best. 

5.  The  plaintiffs  in  error  claim  that  certain  evidence,  tending  to 
show  that  Grandstaff  refused  to  settle  any  matters  of  difference  be- 
tween himself  and  Brown  by  arbitration,  was  erroneously  admitted. 
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Now,  the  whole  case  tended  to  show  that  Grandstaff  did  not  want  a 
settlement  of  any  kind.  He  was  occupying,  and  had  been  since  1872, 
the  ioint  property  of  himself  and  Brown,  whose  rental  value,  as  the 
referee  finds,  was  $500  per  year,  and  paid  no  rent,  nor  paid  any  taxes 
on  the  property,  (Brown  paying  all  the  taxes  thereon,)  and  did  not 
pay  any  part  of  either  the  principal  or  the  interest  of  the  money 
which  he  borrowed  of  Brown,  or  of  his  share  of  that  which  Brown  ad- 
vanced for  said  improvements.  He  preferred  to  be  let  alone.  He 
was  satisfied  with  things  as  they  were.  But  if  he  really  had  desired 
to  have  a  settlement  by  arbitration,  it  was  as  much  his  duty  to  ask 
for  the  arbitration  as  it  was  that  of  Brown.  But  he  never  asked  for 
an  arbitration,  nor  even  expressed  a  willingness  to  have  it.  The  di- 
rect evidence,  tending  to  show  that  Grandstaff  refused  an  arbitration, 
was  embodied  in  the  eighth  direct  interrogatory  addressed  to  Dodd, 
with  its  answer,  and  in  the  sixth  and  seventh  cross-interrogatories  ad- 
dressed to  Dodd,  with  their  answers.  Now,  no  objection  was  made 
to  said  cross-interrogatories  or  to  their  answers,  but  only  to  the  eighth 
direct  interrogatory  and  its  answer.  The  objection  was  that  the  in- 
terrogatory was  leading,  and  called  for  an  opinion  only,  and  that  the 
answer  was  incompetent,  irrelevant,  and  only  an  opinion  or  conclusion. 
The  interrogatory  and  answer  are  not  what  they  ought  to  be;  but 
still,  taking  them  in  connection  with  said  cross-interrogatories  and 
their  answers,  and  it  is  clear  that  the  witness  attempted  honestly  to 
give  the  substance  of  a  conversation  had  between  himself  and  Grand- 
staff.  A  witness  is  never  required  to  give  the  exact  words  of  a  conver- 
sation unless  be  can  remember  them ;  and,  where  he  cannot  remember 
the  exact  words,  he  may  give  the  substance  of  the  conversa- 
*181  tion.  Of  course,  he  should  give  the  ^substance  as  nearly  in 
the  exact  words  of  the  person  using  them  as  he  possibly  can; 
and  when  he  has  don^  that,  it  then  remains  for  the  court  or  jury  or 
referee  (as  the  case  may  be)  trying  the  canse  to  determine  how  muoh 
his  evidence  is  worth.  Where  a  witness  attempts  to  give  a  conversa- 
tion, and  does  the  best  he  can,  his  evidence  is  not  to  be  excluded,  'if 
he  sufficiently  remembers  the  conversation  so  as  to  give  the  substance 
of  it  in  any  form.  We  think  the  said  evidence  objected  to  was 
properly  received;  but,  even  if  it  had  been  excluded,  the  same  result 
should  have  followed  that  did  follow. 

The  judgment  of  the  court  below  will  be  affirmed* 

(All  the  justices  concurring.) 


8GBOQG8  V.  TUTT.  127 

ICaboabst  E.  80BO008  and  others  v.  Thomas  E.  Tutt  and  others. 

July  Term,  1879. 

1.  Judgment :  Estate  of  Decedent.  A  judgment  against  a  deceased  person 
is  not  a  judgment  against  his  administrator  or  against  his  estate,  until 
after  it  has  been  revived  against  his  administrator,  but  is  merely  a  de- 
mand against  the  estate. 

1 :  Administration:  Classiflcation.    Such  a  judgment  cannot  be 

classified  by  the  probate  court,  until  after  it  has  been  established  against 
the  administrator,  by  revivtr  or  otherwise. 

8. ,  The  mere  filing  of  such  a  judgment  for  classification,  and  its  clas* 

sification  by  the  probate  court,  do  not  amount  to  anything  in  law. 

4.  Bond:  Adnodnistration  Action.  A  suit  against  the  obligors  of  an  ad- 
ministrator's bond,  including  the  administrator  as  one  of  the  obligors, 
for  an  alleged  breach  of  the  bond,  is  not  a  suit  against  the  administrator 
in  his  representative  capacity;  nor  is  it  a  suit  against  his  intestate's  es- 
tate, in  any  form  or  manner;  nor  is  it  a  suit  on  any  demand  against  the 
estate;  and,  where  the  plaintiffs  fail  in  such  a  suit  because  it  is  shown 
that  there  has  been  no  breach  of  the  >)ond,  they  do  not  fail  "other  than 
upon  the  merits." 

6.  Administration:  Demand,  when  Barred.    Where  a  party  fails  to  ex- 

hibit his  demand  against  an  estate  for  over  three  years  after  letters  of 
administration  have  been  granted,  and  he  does  not  come  within  any  of 
the  exceptions,  his  claim  is  barred  by  section  81  of  the  executors^ 
*182     and  administrators'  act;  and  this  ^Includes  claims  founded  upon  judg- 
ments for  money  rendered  against  the  deceased  in  his  life-time,  which 
judments  have  not  been  revived  against  the  administrator. 

6. .  Where  a  party  holding  a  claim  against  an  estate  fails  to  commence 

proceedings  in  any  court  to  establish  it,  by  suit,  revivor,  or  otherwise, 
against  the  administrator,  for  more  than  three  years  after  the  adminis- 
trator has  given  bond,  and  due  notice  of  his  appointment,  such  claim  is 
barred  by  section  106  of  the  executors'  and  administrators'  act;  and  this 
includes  claims  founded  on  judgments  for  money  rendered  against  the 
deceased  in  his  life-time. 

7.  Administration:  Notice  of  Appointment.    A  notice  of  the  appoint- 

ment of  an  administrator  is  duly  given  in  accordance  with  section  29  of 
the  executors'  and  administrators'  act,  where  it  is  published  three  con- 
Becutive  times  in  a  weekly  newspaper,  published  and  of  general  circu- 
lation in  the  county  where  the  letters  of  administration  are  granted. 

8.  Bevivor :  Judgment.   A  judgment  creditor,  holding  a  money  judgment 

against  a  deceased  person,  cannot  revive  it  against  the  administrator  of 
such  deceased  person,  against  the  will  of  such  administrator,  unless  he 
does  it  within  one  year  after  the  appointment  and  qualification  of  such 
administrator.^  Civil  Code,  SS  ^33,  489. 

Error  from  Wyandotte  district  court. 

June  19, 1878,  Tntt  and  Baker  made  a  motion  in  the  district  court 
to  revive  a  certain  judgment  against  Margaret  £.  Scroggs,  as  admin* 
istratrix  of  the  estate  of  James  A.  Cruise,  deceased,  which  motion  the 
eoort  sustained  at  the  July  term»  1878,  and  found  that  there  was 
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still  dae  on  the  judgment  the  sum  of  $1,144.  New  trial  denied,  and 
the  adminlBtrairix  brings  the  case  to  this  court. 

At  the  December  term,  1878,  of  the  district  court,  the  said  admin- 
istratrix, as  defendant  in  a  certain  other  action,  had  judgment  against 
Tutt  and  Baker,  plaintiffs  therein,  who  bring  the  case  here. 

J.  B.  Scroggs,  for  Margaret  E.  Scroggs,  administratrix. 

Mister  dt  Hadley,  for  Tutt  &  Baker. 

Valbntinb,  J.  In  1861,  Thomas  E.  Tutt,  Dent  G.  Tutt,  and 
*183     John  F.  Baker  had  a  claim  against  Wilkins  T.  Wheatly  *and 

Thomas  F.  Thatcher  for  money  due,  which  claim  they  have 
ever  since  been  trying  to  enforce.  Portions  of  the  litigation  have 
been  to  this  court  nine  times,  including  the  two  cases  which  we  now 
have  under  consideration.  See  Tutt  v.  Ferguson,  13  Kan.  *52; 
Scroggs  v.  Tutt,  20  Ean.  271.  The  two  cases  which  we  now  have 
under  consideration  are  as  follows:  First.  A  petition  in  error  by 
Margaret  E.  Scroggs,  plaintiff  in  error,  as  administratrix  of  the  estate 
of  James  A.  Cruise,  deceased,  and  others,  against  said  Tutts  and 
Baker,  defendants  in  error,  to  reverse  an  order  of  the  district  court 
reviving  a  certain  judgment  against  Mrs.  Scroggs,  as  such  adminis- 
tratrix, which  judgment  had  previously  been  rendered  in  favor  of  said 
Tutts  and  Baker,  and  against  Pembroke  S.  Ferguson,  James  S.  Cruise, 
and  others,  in  the  life-time  of  said  Cruise,  on  the  official  bond  of  said 
Ferguson,  as.  the  sheriff  of  Wyandotte  county.  Second.  A  petition 
in  error  by  Tutts  and  Baker,  making  Mrs.  Scroggs  defendant  in  er- 
ror, to  reverse  a  judgment  of  the  district  court  affirming  an  order 
of  the  probate  court  refusing  to  allow  or  classify  said  judgment,  ren- 
dered against  Ferguson,  Cruise,  and  others,  as  a  legal  claim  against 
the  estate  of  said  James  A.  Cruise,  deceased. 

We  shall  consider  these  two  cases  together.  The  facts,  so  far  as 
it  is  necessary  to  state  them,  are  as  follows :  On  June  19,  1869,  a 
judgment  was  rendered  in  the  district  court  of  Wyandotte  county,  in 
favor  of  Tutts  and  Baker,  and  against  Ferguson,  Cruise,  and  others, 
on  the  said  official  bond  of  Ferguson,  for  the  sum  of  $2,350,  and  costs. 
In  December,  1871,  the  collection  and  enforcement  of  this  judgment 
was  restrained  by  injunction.  On  May  23, 1873,  Cruise  died  intestate. 
On  May  26, 1873,  his  widow,  Mrs.  Cruise,  (now  Mrs.  Scroggs,)  was  ap- 
pointed administratrix  of  his  estate.  Mrs.  Cruise  immediately  ac- 
cepted the  trust,  and  qualified  by  giving  bond  and  taking  the  required 
oath,  and  caused  notice  of  her  appointment  to  be  duly  published  for 

three  consecutive  weeks  in  a  weekly  newspaper,  published  and 
*184    of  general  cir*oulation  in  said  county  of  Wyandotte,  by  having 

the  notice  inserted  in  said  newspaper  on  May  29,  and  June  5 
and  12,  1873.  In  July,  1873,  she  was  made  a  party  to  said  injunction 
proceeding.  In  April,  1875,  said  injunction  was  dissolved.  Very  soon 
afterwards  an  execution  was  issued  on  the  judgment,  and  from  that 
time  up  to  October  19, 1875,  there  was  collected  on  said  judgment,  ex- 
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dasive  of  costs,  about  the  sum  of  $2,277.46.  On  September  18, 1875, 
said  judgment  of  Tatts  and  Baker»  against  Fei^son,  Cruise,  and  oth- 
ers^was  filed  in  the  office  of  the  probate  conrt  of  Wyandotte  county  for 
c'Hssification.  and  was  pat  in  the  seventh  class  by  the  probate  court. 
TbiB  judgment  was  ncTer  paid.  On  May  12,  1876,  suit  was  com- 
meuced  on  ihe  bond  of  the  administratrix  against  her  and  iier  sure- 
ties, which  suit  was  based  on  her  failure  to  pay  said  judgment  in 
accordance  with  said  classification.  On  October  20,  1876,  final  dis* 
tribntion  of  the  personal  assets  of  the  estate  was  ordered  by  the  pro- 
bate court,  and  made  by  the  administratrix.  On  November  10»  1876, 
said  classification  of  said  judgment  was  set  aside  by  the  probate  court, 
and  the  Tutts  and  Baker  appealed  to  the  district  court.  In  Decem- 
ber, 1876»  judgment  was  rendered  by  the  district  court  on  said  admin- 
istratrix's bond  in  favor  of  Tutts  and  Baker  and  against  Mrs.  Scroggs 
formerly  Mrs.  Cruise)  and  her  sureties  for  the  sum  of  $1,058,  and 
costs,  and  said  appeal  from  the  probate  court  was  determined  favor- 
ably to  Tutts  and  Baker.  Afterwards  the  case  was  taken  to  the  su- 
preme court  on  petition  in  error,  and  the  supreme  court,  at  its  Janu- 
ary term,  1878,  reversed  said  judgment  of  the  district  court.  Scroggs 
V.  Tutt,  20  Kan.  271.  On  June  19,  1878,  Tutts  and  Baker  made  a 
motion  in  the  district  court  of  Wyandotte  county  to  revive  said  judg- 
ment against  Mrs.  Scroggs  as  administratrix;  and  on  July  12, 1878, 
the  court  sustained  the  motion,  finding  that  there  was  still  due  on  the 
judgment  the  sum  of  $1,144.  Mrs.  Scroggs  excepted,  and  also  moved 
for  a  new  trial,  which  motion  was  overruled,  and  she  again  excepted, 

and  then  brought  the  case  to  the  supreme  court  for  review. 
*185    *This  is  the  first  of  said  two  cases  which  we  now  have  under 

consideration. 
The  additional  facts  necessary  .to  be  stated  for  the  consideration  of 
the  other  case  are  as  follows :  On  August  7, 1878,  the  Tutts  and  Baker 
served  upon  Mrs.  Scroggs  a  notice  in  writing  of  their  claim,  and  the 
time  for  hearing  the  same  in  the  probate  court,  etc.,  as  required  by 
Bections  84  and  91  of  the  executors*  and  administrators*  act,  (Comp. 
Laws  1879,  pp.  420,  421,)  for  the  purpose  of  duly  exhibiting  their 
claim  as  required  by  said  section  84,  and  of  enabling  them  to  after* 
wards  establish  their  claim,  as'  required  by  said  section  91,  and  of 
having  the  same  allowed  and  classified  by  the  probate  court.  On  Au* 
^8t  10,  1878,  the  parties  filed  their  pleadings,  and  the  case  was 
heard  by  the  probate,  court;  and  on  August  26,  1878,  the  court  de* 
cided  the  same  against  the  Tutts  and  Baker,  refusing  to  allow  or 
elasaify  their  claim,  or  any  part  thereof.  On  August  28,  1878,  the 
Totts  and  Baker  appealed  their  case  to  the  district  court.  On  Decem- 
t^r  IG,  1878,  the  case  was  heard  in  the  district  court,  and  the  decis- 
ion of  the  probate  court  was  affirmed  in  every  particular.  The  Tutts 
&Dd  Baker  then  ipoved  for  a  new  trial,  which  motion  was  overruled, 
&nd  then  they  brought  the  case  to  this  court  for  review,  and  this  is 
^e  second  of  said  two  oases  now  pending  in  this  court. 

v.23k— 9 
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Mrs.  Scroggs,  whom  we  shall  hereafter  oall  the  defendant,  claims 
that  the  court  below  erred  in  reviving  said  judgment  against  her; 
while  the  plaintiffs,  of  course,  claim  the  reverse.  And  the  plaintiffs 
claim  that  the  court  below  erred  in  a£Girming  the  decision  of  the  probate 
court,  refusing  to  allow  or  classify  their  said  daim  founded  on  said 
judgment ;  while  the  defendant,  on  the  contrary,  claims  that  the  court 
below  did  not  so  err.  The  defendant,  in  support  of  her  views,  con- 
tends as  follows:  Up  to  July  12,  1878,  when  said  judgment  was  re- 
vived against  her,  there  was  no  judgment  in  favor  of  the  plaintiffs 
and  against  her  as  administratrix  or  otherwise,  or  against  the  estate. 

She  claims  that  up  to  that  time  said  judgment  against  Fergu- 
*186     son.  Cruise,  and  others,  which  does  not  *on  its  face  purport  to 

be  a  judgment  against  her  or  against  the  estate,  was  no  judg- 
ment at  all  as  against  her  or  the  estate,  but  was  merely  a  demand 
against  her  and  the  estate,  which  demand  could  be  converted  into  a 
judgment  against  her  or  the  estate  only  by  a  revivor  of  the  judgment 
as  against  her  and  the  estate,  or  by  an  action  thereon  against  her, 
either  in  the  probate  court  or  in  the  district  court.  And  according  to 
the  decision  made  in  the  case  of  Scroggs  v.  Tutt,  20  Ran. -271,  she 
must  be  right ;  for,  if  said  judgment  were  a  judgment  against  her  or 
against  the  estate,  the  mere  filing  of  the  same  in  the  probate  court, 
as  the  plaintiffs  in  this  case  did,  on  September  18,  1875,  would  be 
sufficient,  under  sections  100  and  101  of  the  executors'  and  adminis- 
trators' act,  to  authorize  a  classification  and  payment  of  such  judg- 
ment. But  this  court  held  in  that  case  that  said  filing  was  not  suf- 
ficient to  authorize  any  such  thing;  that  in  fact  it  did  not  amount 
to  anything  in  law.  There  are  many  reasons  why  a  judgment 
against  a  deceased  person  should  not  be  considered  a  judgment  against 
his  estate,  until  it  is  revived  against  his  administrator,  but  it  is  not 
necessary  now  to  state  them.  It  is  sufficient  now  to  rely  entirely 
upon  the  authority  of  said  case  of  Scroggs  v.  Tutt,  supra.  Of  course, 
a  judgment  against  a  deceased  person  is  a  demand  of  a  higher  char- 
acter than  many  other  demands  are;  for  it  is  a  lien  upon  all  his  real 
estate  that  was  subject  to  execution  at  the  time  of  his  death;  but 
still  it  is  only  a  demand,  and  must  be  established  against  bis  admin- 
istrator, like  other  demands,  either  by  revivor  or  by  a  suit  in  some 
competent  court,  before  it  can  be  enforced. 

The  defendant  also  claims  that  on  June  19,  1878,  the  time  when 
said  motion  was  made  to  revive  said  judgment,  all  proceedings  to  en- 
force the  payment  of  said  claim  were  barred  by  certain  statut&s  of 
limitation;  that  the  proceeding  to  revive  said  judgment  was  barred 
by  section  433,  in  connection  with  section  439,  of  the  Code  of  Civil 
Procedure ;  that  section  81  of  the  executors'  and  administrators'  act 

barred  all  proceedings  in  the  probate  court  for  the  enforce- 
*187    ment  of  said  claim;  and  that  section  106  of  *said  act  barred 

all  proceedings  in  all  courts  for  its  enforcement.  The  defend- 
ant makes  some  other  claims  not  necessary  to  be  stated. 


8CROG08  V.  TUTT.  181 

For  the  purposes  of  this  oasei  we  shall  asanme  that  no  statate  of  a 

limitation  commenced  to  run  against  the  plaintiffs'  claim  until  after  H 

said  injonotion  was  dissolved,  which  was  in  Aprili  1875.     The  de-  ^ 

fendant  claims  that  certain  statutes  commenced  to  run  earlier,  while 
the  plaintiffs  claim  that  no  statute  has  ever  so  run  as  to  bar  their 
cJaim.  Is  said  claim  barred  ?  More  than  three  years  elapsed  after 
said  injunction  was  dissolved,  and  before  the  plaintiffs  took  any  steps 
to  revive  their  judgment  or  to  exhibit  it,  or  to  establish  it  as  a  de- 
mand against  the  said  estate ;  and  therefore  it  would  seem  that  said 
claim  was  barred,  just  as  the  defendant  claims  that  it  was.  £ut  the 
plaintiffs  claim  that  the  said  statutes  did  not  bar  their  claim  for  the 
following  reasons :  (1)  A  certified  transcript  of  said  judgment  was 
filed  in  the  probate  court,  and  classified  by  that  court  on  September 
13,  1875.  (2)  A  suit  was  brought  by  the  plaintiffs  against  Mrs. 
Scroggs  and  her  sureties  on  her  administratrix's  bond,  on  May  12, 
1876.  (3)  The  plaintiffs  failed  in  said  suit,  in  January,  1878,  "other- 
wise than  upon  the  merits;"  and  they  made  said  motion  to  revive 
said  judgment  on  June  19, 1878,  and  they  commenced  their  action  in 
the  probate  court  to  establish  their  demand  on  said  judgment,  on 
August  7,  1878, — both  of  which  proceedings  were  commenced  within 
less  than  one  year  after  said  failure  in  the  suit  on  said  administra- 
trix's bond, — and  therefore,  under  section  28  of  the  Civil  Code,  their 
claim  is  not  barred.  (4)  Said  section  433  of  the  Civil  Code,  relating 
to  revivor  of  actions,  has  no  application  to  judgments. 

We  do  not  think  that  any  of  the  foregoing  reasons  are  sufficient. 
The  filing  of  said  transcript  in  the  probate  court  was  not  the  com- 
mencement of  an  action  against  the  estate.  Scroggs  v.  Tutt,  supra. 
Nor  was  it  even  a  legal  exhibition  of  the  plaintiffs'  claim  against  the ' 
estate.  See  Executors'  and  Administrators'  Act,  §§  82-84.  Nor  was 
it  anything  upon  which  the  plaintiffs  can  found  any  right. 
^188  Taking  it  and  said  classi'^fication  together,  and  they  both  do 
not  amount  to  anything  in  law^  as  we  have  already  stated. 
Said  suit  against  Mrs.  Scroggs  and  her  sureties,  as  individuals,  and 
as  the  obligors  of  said  administratrix's  bond,  for  an  alleged  breach 
of  the  bond,  was  not  a  suit  against  Mrs.  Scroggs  in  her  representa- 
tive capacity  as  administratrix  of  her  intestate's  estate;  nor  was  it 
a  suit  against  the  estate  in  any  form  or  manner;  nor  was  it  a  suit 
on  a  demand  against  the  estute;  and  the  plaintiffs  did  not  fail  in  said 
suit  on  the  administratrix's  bond  ''otherwise  than  upon  the  merits." 
It  was  precisely  "the  merits"  upon  which  they  did  fail.  They  failed 
because  it  was  conclusively  shown  that  no  cause  of  action  existed  in 
favor  of  the  plaintiffs,  and  against  the  defendants,  Mrs.  Scroggs  and 
her  sureties,  on  said  administratrix's  bond.  There  had  been  no  breach 
of  the  bond. 

We  think  that  said  claim  was  barred  by  section  81  of  the  exeou* 
tors'  and  administrators'  act,  which  bars  all  demands  against  the  es- 
tate which  are  not  legally  exhibited  against  the  estate  within  three 
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years  after  letters  of  administration  are  first  granted.  We  also  think 
that  said  claim  was  barred  by  section  106  of  said  last-mentioned  act, 
which  bars  all  claims  against  the  estate  which  are  not  sued  on  within 
three  years  after  the  administrator's  bond  is  given :  provided,  how- 
ever, that  the  administrator  gives  proper  notice  of  his  appointment, 
as  was  done  in  this  case.  Hanson  v.  Towle,  19  Kan.  273;  Ciawson 
V.  McCune,  20  Kan.  337.  See,  also,  Collamore  v.  Wilder,  19  Kan. 
67.  Said  notice  was  duly  given,  in  accordance  with  section  29  of  the 
executors'  and  administrators'  act. 

Perhaps  it  is  hardly  necessary  for  us  to  consider  the  statutes  relat- 
ing to  the  revivor  of  judgments;  for,  as  we  have  already  seen,  the 
plaintiffs'  claim  was  barred  by  other  statutes,  to-wit,  said  sections  81 
and  106,  before  said  motion  to  revive  was  made.  We  shall,  how- 
ever, offer  a  few  suggestions  relating  to  the  revivor  of  judgments. 
Section  433  of  the  Civil  Code  reads  as  follows : 

"An  order  to  revive  an  action  against  the  representatives  or  successor  of  a 
defendant  shall  not  be  made  without  the  consent  of  such  representatives  or  suc- 
cessor, unless  in  one  year  from  the  time  it  could  have  been  first  made." 

^189     ^Section  439  of  the  Civil  Code  reads  as  follows : 

'*If  either  or  both  parties  die  after  judgment,  and  before  satisfaction 
thereof,  their  representatives,  real  or  personal,  or  both,  as  the  case  may  re- 
quire, may  be  made  parties  to  the  same,  in  the  same  manner  as  is  prescribed 
for  reviving  actions  before  judgment;  and  such  judgment  may  be  rendered 
and  execution  awarded  as  might  or  ought  to  be  given  or  awarded  against  the 
representatives,  real  or  personal,  or  both,  of  such  deceased  party." 

According  to  the  above  statutes,  where  a  year  elapses  within  which 
an  action  might  be  revived  against  an  administrator,  and  it  is  not 
revived,  it  then  requires  the  consent  of  the  administrator  to  authorize 
its  revivor;  and  a  judgment  can  be  revived  only  '"in  the  same  man- 
ner as  is  prescribed  for  reviving  actions."  Therefore,  where  a  year 
elapses  within  which  a  judgment  might  be  revived,  and  it  is  not  revived, 
it  will  then,  the  same  as  in  cases  of  revivors  of  actions,  require  the  con- 
sent of  the  administrator  to  authorize  its  revivor.  The  proceeding  to 
revive  an  action,  and  the  proceeding  to  revive  a  judgment,  are  substan- 
tially the  same ;  each  must  correspond  to  the  same  formula.  Hence, 
where  an  action  cannot  be  revived  without  the  consent  of  the  adminis- 
trator, neither  can  a  judgment.  It  is  seldom  necessary,  however,  to 
revive  a  judgment.  Where  the  judgment  has  been  executed  or  satisfied 
in  the  life-time  of  the  deceased,  it  is  certainly  unnecessary;  for  the 
death  of  a  party  can  never  disturb  rights  already  vested  in  others.  And 
even  where  the  judgment  has  not  been  executed  or  satisfied,  if  it  is  a 
money  judgment,  and  the  estate  is  solvent,  there  can  be  but  little  ne- 
cessity for  its  revivor;  for  the  judgment  creditor  has  the  power  to 
enforce  the  payment  of  his  money,  as  well  without  as  with  revivor. 
He  may  present  his  claim  and  have  it  established  at  any  time  within 
three  years,  and  then  enforce  its  payment,  although  he  may  never 
have  his  judgment  revived.     But  it  may  be  said  that,  by  failing  to 
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revive  his  jadgmeni,  he  loses  his  judgment  lien.     This  is  true;  but  a 

if  the  estate  is  solvent,  it  makes  but  little  difference.     Bnt  if,  for  any  u 

reason,  he  wishes  to  preserve  his  lien,  be  should  be  required  ^ 

*190  to  revive  *his  judgment  within  one  jear.  There  can  be  no 
hardship  in  this;  while,  if  he  is  allowed  to  revive  his  judg- 
ment at  any  remote  and  indefinite  period  in  the  future,  it  might  work 
immense  hardship.  All  parties  are  interested  in  knowing  at  an  early 
period  the  exact  financial  condition  of  the  estate;  and  for  this  reason 
all  parties  are  required  to  exhibit  their  claims  to  the  administrator, 
and  are  encouraged  to  do  so  at  an  early  period  of  time.  Advantages 
are  given  to  those  who  exhibit  their  claims  within  the  first  year. 
Claims  exhibited  within  the  first  year  are  first  paid,  and  are  some- 
times  paid  while  those  exhibited  afterwards  may  not  be  paid  at  all. 
See  Executors*  and  Administrators'  Act,  §  SO,  and  §§  102-104.  And 
the  statutes,  in  this  regard  do  not  seem  to  make  any  exception  in 
favor  of  judgment  lienholders.  Judgment  lienholders,  like  others, 
must  exhibit  their  claims  by  revivor  or  otherwise  within  a  year,  or 
they  lose  their  priority  of  lien  in  favor  of  others  who  have  been  more 
vigUant  in  exhibiting  and  establishing  their  claims;  and  the  law  no* 
where  encourages  procrastination  and  delay.  If  a  judgment  creditor,' 
while  the  judgment  debtor  is  living,  fails  for  one  year  to  have  an  ex- 
ecution issued  and  levied,  he  loses  his  priority  of  lien  as  against  all 
other  judgment  creditors  of  the  same  judgment  debtor.  Civil  Code, 
§468. 

We  think  that  a  judgment  cannot  be  revived  against  an  adminis- 
trator after  a  year  has  elapsed  within  which  it  could  be  revived,  ex- 
cept with  the  consent  of  the  administrator,  and  that  the  rule  is  a 
reasonable  one.  And  as  the  court  below  in  the  present  case  permit 
ted  such  a  revivor  after  a  year  had  elapsed,  without  the  consent  and 
against  the  will  of  the  admistratrix,  we  think  the  court  below  erred. 

The  judgment  of  the  court  below  in  the  case  of  Scroggs  and  others 
against  Tutt  and  others  will  be  reversed,'and  the  judgment  in  the 
ease  of  Tutt  and  others  against  Scroggs  will  be  afi&rmed. 

(All  the  justices  concurring.) 


*1B1  *LuoAS  Feltbb  v.  Feteb  Manvilub. 

July  Term,  1879. 

Joinder:  Actions:  Amendment:  Trespass.  "Where  an  action  is  com- 
menced before  a  justice  of  the  peace  under  chapter  113  of  the  General 
Statutes,  both  as  a  civil  and  a  criminal  action,  and  is  afterwards  carried 
through  that  court  and  the  district  court  to  the  supreme  court,  where  the 
judgment  of  the  district  court  is  reversed,  because  of  the  improper  Join- 
der of  a  civil  with  a  criminal  action,  and  the  cause  is  then  remanded  to 
the  district  court  for  further  proceedings,  where  the  person  who  first  in- 
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stituted  the  action  moyes  for  leave  to  amend  the  bill  of  particulars  so  as 
virtually  to  dismiss  the  criminal  branch  of  tlie  action,  and  leave  the  civil 
branch  for  further  prosecution,  with  himself  as  the  plaintiff,  and  the  dis- 
trict court  overrules  the  motion,  and  then  on  motion  of  the  defendant 
dismisses  the  entii-e  action,  held  that,  in  view  of  the  peculiar  language 
of  said  statute,  which  seemingly  authorizes  th&  joinder  of  such  actions, 
the  court  should  have  permitted  the  amendment  upon  the  payment  of 
such  proportion  of  costs  already  accrued  as  could  reasonably  be  charge- 
able to  the  criminal  branch  of  the  case.^ 

Error  frpm  Doniphan  district  court* 
The  case  is  stated  in  the  opinion. 
Nathan  Price^  for  plaintiff  in  erron 
Albert  Perry,  for  defendant  in  error, 

Valentine,  J.  This  case  has  been  in  this  court  before.  Manville 
▼.  Felter,  19  Kan.  253.  The  case  was  commenced  before  a  justice  of 
the  peace,  by  Lacas  Felter,  both  as  a  civil  and  a  criminal  action.  It 
was  commenced,  however,  under  chapter  113  of  the  General  Statutes 
of  1868,  p.  1095,  (Comp.  Laws  1879,  p.  988,)  which  seemingly  au- 
thorizes the  joinder  of  such  actions.  Peter  Manville  was  the  de- 
fendant in  this  double-headed  action.  A  trial  was  had  in  the  case, 
and  the  justice  rendered  a  judgment  against  the  defendant  for 
*193  damages  and  costs,  and  that  he  be  fined  and  imprisoned.  *The 
defendant  then  appealed  to  the  district  court.  In  the  district 
conrt  the  case  was  again  tried,  and  judgment  was  rendered  against 
the  defendant  for  two  dollars  damages,  and  five  dollars  statutory  pen- 
alty, and  he  was  fined  one  dollar,  and  costs  were  adjudged  against 
him.  He  then  brought  the  case  to  the  supreme  court,  both  on  appeal 
as  a  criminal  action,  and  on  petition  in  error  as  a  civil  action.  In  the 
sdpreme  court  the  entire  judgment  of  the  district  court  was  reversed, 
because  of  said  improper  joinder  of  a  civil  with  a  criminal  cause  of 
action,  and  the  cause  was  remanded  to  the  district  court  for  further 
proceedings.  When  the  case  was  returned  to  the  district  court,  Fel- 
ter, one  of  the  plaintiffs  in  the  action,  filed  his  motion  in  writing  to 
amend  the  bill  of  particulars  by  striking  out  those  portions  of  the 
same  which  made  the  state  a  party  plaintiff.  The  state,  the  other 
plaintiff  in  the  action,  did  not  make  any  further  appearance  in  the 
action  by  counsel  or  otherwise.  The  defendant  appeared,  and  resisted 
the  motion.  No  evidence  was  introduced  on  the  hearing  of  the  mo- 
tion, and  the  record  does  not  show  what  if  any  reason  was  given  why 
the  motion  should  be  sustained.  The  motion  was  overruled.  The 
defendant  then  moved  the  court  in  writing  to  dismiss  the  action,  and 
the  court  sustained  the  motion.  Felter  then  brought  the  case  to  this 
court  for  review  on  petition  in  error  only. 

We  think  it  is  true  that  when  the  case  was  returned  from  the  su- 
preme court  to  the  district  court,  it  then  stood  for  disposition  there 

iSee  State  v.  Crawford.  28  Ean.  744. 
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the  Bamd  as  when  it  was  first  taken  there  from  the  justice's  oonrt, 
except  that  a  large  amount  of  costs  had  accrued  in  the  action  since 
it  was  first  taken  to  the  district  court,  which  costs  mnst  be  taken  in- 
to consideration  on  the  hearing  of  any  motion  to  amend  the  plead- 
ings  or  any  motion  to  dismiss  the  action. 

The  bill  of  particulars  in  this  case,  which  Lucas  Felter  asked  to 
amend  so  as  to  convert  it  into  a  bill  of  particulars  in  a  civil  action, 
and  making  himself  the  plaintifiF,  was  entitled  as  follows :  '*The  State 
of  Kansas,  plff.,  v«  Peter  Manyille,  deft.  Plff 's  bill  of  particu- 
*193  lars  and  affidavit/'  Then  *comes  the  body  of  the  bill  of  par- 
ticulars, which  states  facts  sufficient  to  constitute  a  civil  cause 
of  action  in  favor  of  Felter,  and  a  criminal  causa  of  action  in  favor 
of  the  state.  Felter  is  designated  several  times  in  the  bill  of  particu- 
lars as  "the  complainant,"  but  never  as  the  "plaintiff."  The  bill  of 
particulars  is  sworn  to  by  Felter,  and  made  an  affidavit.  The  prayer 
fOr  relief  is  as  follows : 

"  Wherefore  this  complainant  prays  that  the  said  Peter  Manvll^e  may  be  ar- 
rested and  dealt  witii  according  to  law;  that  this  complainant  have  and  re- 
cover of  said  defendant,  Peter  ManyiUe,  the  sum  of  five  dollars,  together  with 
the  amount  of  damage  which  complainant  has  sustained  by  reason  of  the 
wrongs  and  trespasses  hereinbefore  complained  of  •'*  [Signed  by  counsel  for 
"Lucas  Felter,  complainant."] 

The  damages  sustained  by  Felter,  according  to  the  verdict  of  the 
jury  in  the  district  court,  were  $2.  The  costs  must  have  been  very 
large,  probably  from  eighty  to  one  hundred  dollars.  The  record  in 
tbe  other  case  shows  them  to  have  been  $83.40,  (Manville  v.  Felter, 
19Ean.  355;)  though  the  record  in  this  case  does  not  show  how  much 
they  were.  Some  of  these  costs  were  probably  made  in  the  civil 
branch  of  the  case,  and  some  of  them  in  the  criminal  branch;  but 
how  much  in  one,  or  how  much  in  the  other,  we  cannot  tell,  and  prob- 
ably the  district  couH  itself  could  not  have  told.  But  as  Felter  by 
his  motion  desired,  in  effect,  to  dismiss  the  criminal  branch  of  the 
ease,  and  to  leave  only  the  civil  branch  thereof  for  further  prosecu- 
tion, he  should,  of  course,  have  been  required,  as  the  complainant 
and  prosecuting  witness  in  the  criminal  branch  of  the  case,  to  pay  all 
costs  made  in  the  criminal  branch,  if  not  all  costs  made  in  both 
branches. 

But  would  the  court  have  been  required  to  go  into  any  nice  calcu- 
lations for  the  purpose  of  determining  how  much  of  the  costs  was 
made  in  one  branch,  and  how  much  in  the  other,  merely  for  the  pur- 
pose of  dismissing  one  branch  of  the  case,  and  of  permitting  Felter 
to  farther  prosecute  the  other  branch  for  the  recovery  of  his  two  dol- 
lars damages  and  statutory  penalty?  We  think  the  court  might  in 
its  discretion  have  permitted  Felter  to  amend  the  bill  of  par- 
M94  ticulars  upon  ^payment  of  all  the  costs  made  in  the  action, 
or  all  made  in  the  qriminal  branch  thereof.  Indeed,  my  breth- 
ren think  the  court  ought  to  have  permitted  the  amendment  to  be 
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made.  They  believe  that,  in  view  of  the  peonliar  language  of  the 
jBtatute  under  which  this  action  was  commenced,  which  statute  seem- 
ingly authorizes  the  joinder  of  a  civil  with  a  criminal  action,  the 
court  should  have  permitted  the  amendment  to  be  made  upon  the 
payment  of  such  proportion  of  the  costs  already  accrued  as  could 
reasonably  be  chargeable  to  the  criminal  branch  of  the  case.  In  my 
opinion,  however,  the  court  acted  right.  I  think  the  court  exercised 
a  wise  discretion  in  refusing  to  permit  Felter  to  amend  his  pleadings, 
and  in  dismissing  his  entire  action.  After  the  action  was  dismissed, 
Felter  could  have  commenced  another  action  for  his  two  dollars  dam- 
ages and  statutory  penalty,  if  he  had  so  chosen.  It  seems,  however, 
that  he  preferred  to  prosecute  for  his  two  dollars  damages,  etc.,  in 
this  action.  He  wanted  to  dismiss  the  criminal  branch  of  the  case, 
and  to  prosecute  the  civil  branch  in  this  action,  but  the  court  said 
that  both  branches  must  be  dismissed, — ^that  both  should  go  together; 
and  I  think  the  court  was  right.  At  least,  I  cannot  say  that  the 
court  below  abused  its  discretion  in  refusing  the  amendment  and  in 
dismissing  the  action.  I  think  that  the  judgment  of  the  court  below 
should  be  affirmed;  but  in  this  my  brethren  disagree  with  me,  and 
therefore  the  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  further  proceedings. 

Brewbr,  J.  If  this  had  been  an  ordinary  case  of  a  joinder  of  a 
civil  and  a  criminal  action,  I  should  be  disposed  to  agree  with  what 
my  Brother  Valentine  has  said;  but  both  actions  are  under  a  pe- 
culiar statute,  which  in  the  same  section  gives  both  a  civil  and  a 
criminal  action,  and  in  language  calculated  to  mislead  one  not  stop- 
ping to  carefully  consider  the  inherent  differences  in  the  nature  and 
forms  of  procedure,  as  to  the  right  to  unite  the  two.  Under  those  cir- 
cumstances, it  seems  to  me  that  justice  requires  that  the  amendment 
asked  for  should  have  been  allowed,  upon  the  payment  of  such 
*195  propor^tion  of  the  costs  as  were  fairly  chargeable  to  the  crim- 
inal branch  of  the  case.  I  do  not  know  that  the  court  was 
obliged  to  enter  into  any  nice  calculation  as  to  the  division  of  costs. 
The  party  making  the  mistake  has  no  peculiar  claims,  and  must  be 
content  if  the  court  makes  a  reasonable  division,  and  should  bo  com- 
pelled  to  pay  before  amendment  is  allowed.  I  think  the  judgment 
should  be  reversed,  and  the  case  remanded,  with  instructions  to  per- 
mit the  amendment  upon  the  payment  of  costs  as  aforesaid. 

HoRTON,  G.  J.  I  concur  in  the  views  expressed  by  my  Brother 
Brewer,  and  think  the  judgment  of  the  district  court  should  be  re- 
versed. 
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Mabt  Qbublb  t;.  W«  H.  Btus  and  otkers. 

July  Term,  1879, . 

[Demnrrer  to  Svidlenoe:  New  Trial:  Supreme  Coturt.  The  raling  on 
a  demurrer  to  the  evidence  is  a  decision  occurring  on  the  triJEd;  and,  In 
order  to  enable  the  supreme  court  to  review  such  ruling,  it  is  necessary 
that  a  motion  f6r  a  new  trial  be  made  and  filed  within  the  time  prescribed, 
by  hiw.] 

Error  from  Wyandotte  district  court. 

Action  brought  in  the  district  court  of  Wyandotte  county^  by  Mary 
Groble  against  William  H.  Byns  as  principal,  and  nine  others  as  his 
sareties,  on  his  bond  as  sheriff  of  said  county.  Trial  at  the  July 
term,  1878,  when  the  court  sustained  a  demurrer  to  the  plaintiff's 
evidence,  and  gave  judgment  for  the  defendants.  The  plaintiff 
brings  the  case  here. 

W.  5.  Carrclly  for  plaintiff  in  error. 

Hadkyf  Scroggg  dt  HaU^  for  defendants  in  error. 

Pkb  Curiam.  On  the  trial  of  this  case,  the  defendants  demurred 
to  the  plaintiff's  evidence,  on  the  ground  that  it  did  not  prove  a  cause 
of  action.  The  court  sustained  the  demurrer,  and  then  rendered 
judgment  in  favor  of  the  defendants,  and  against  the  plaintiff,  for 
costs.  On  the  fifth  day  thereafter,  the  plaintiff  fil^d  a  motion 
*196  for  a  new  trial,  which  ^motion  was  overruled  by  the  court. 
The  plaintiff  then  brought  the  case  to  this  court  for  review. 

The  judgment  of  the  court  below  must  be  affirmed.  This  neces- 
sarily follows  from  numerous  decisions  already  made  by  this  court, 
among  which  see  Nesbit  v.  Hines>  17  Ean.  816;  Fowler  v.  Toung, 
19  Kan.  150;  Lucas  v.  Sturr,  21  Kan.  *480;  Atchison  v.  Byrnes,  22 
Kan.  *65,  'eT,  *68. 

The  demurrer  to  evidence  and  the  ruling  thereon  is  merely  one  st^ 
in  the  progress  of  the  trial.  Civil  Code,  §  275.  Such  ruling  is  a  de- 
cision "occurring  at  the  trial,"  made  during  the  progress  of  the  trial, 
and  while  the  jury  are  still  in  their  box;  and  where  the  decision  sus- 
tains the  demurrer,  as  in  this  case,  it  is  equivalent  to  an  instruction 
to  the  jury  to  find  for  the  demurring  party.  And,  wbilo  such  a  de- 
cision is  based  primarily  upon  a  want  of  evidence,  yet  this  very  want 
of  evidence  may  have  been  caused  by  a  prior  ruling  excluding  evi- 
dence. We  think  it  follows  from  the  foregoing  decisions  that,  in  order 
to  enable  the  supreme  court  to  review  a  decision  of  the  trial  court 
SQBtaining  a  demnrrer  to  evidence,  it  is  necessary  that  a  motion  for  a 
itew  trial  should  be  made,  and  that  it  should  be  filed  within  three 
^78  after  the  decision  of  the  trial  court  is  rendered. 

Jodgment  affirmed. 
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BoABD  or  Cou^BA  or  DiCEiMBON  Go.  o.  National  Lakd  Go. 

July  Term,  1879. 

Tazatioii:  Illegal  Taxes:  Voluntary  Payment:  TSfo  Beooyery.    The 

United  States,  by  act  of  congress,  granted  certain  lands,  situated  in  Dick- 
inson and  other  counties,  to  the  Kansas  Pacific  Bailway  Company,  upon 
certain  conditions,  and  the  railway  company  then  contracted  to  sell  a  lirge 
portion  thereof  to  the  National  I^nd  Company,  the  land  company  agree- 
ing to  pay  all  taxes  that  might  be  legally  assessed  thereon.  Before  said 
conditions  were  complied  with  or  fulfilled,  the  lands  situated  in  Dickin- 
son county  were  taxed,  and,  no  one  paying  the  taxes,  the  lands  were 
*197  in  *due  time  offered  for  sale  for  the  taxes;  and,  no  one  bidding  for 
the  lands,  they  were  struck  off  to  Didcinson  county  for  the  taxes;  and 
thereby  Dickinson  county  became  the  purchaser  of  the  lands  for  the  taxes 
levied  upon  them.  As  to  a  portion  of  these  lands  sold  to  Dickinson 
county  for  the  taxes,  K.,  on  June  3,  1870,  purchased  the  tax-sale  certi- 
ficates, and  had  them  duly  assigned  to  him.  He  was  a  bona  fide  pur- 
chaser of  the  tax-sale  certificates,  and  a  &(ma,/^' assignee  of  the  county, 
having  no  connection  whatever  with  either  the  railway  company  or  the 
land  company.  B.  afterwards  paid  the  taxes  levied  on  the  lands  for  the 
year  1870,  and  afterwards,  on  'January  8,  1872,  sold  and  assigned  said 
tax-sale  certificates  to  L.,  who  purchased  them  for  and  in  beh^  of  the 
National  Land  (Company.  L.  afterwards  paid  the  taxes  levied  on  the 
lands  for  the  years  1871  and  1872,  and  afterwards,  on  December  18, 1874, 
assigned  the  tax-sale  certificates  to  the  National  Land  Ck)mpany.  All 
said  taxes  were  illegal,  according  to  a  decision  of  the  supreme  court  of 
the  Unitid  States  made  in  the  cases  of  Gulp  and  Prescott,  (Kansas  Pac. 
By.  Co.  V.  Gulp,  9  Kan.  •38  et  seq.;  Railway  Go.  v.  Prescott,  16  Wall. 
603,)  for  the  reason  that  said  lands  still  belonged  to  the  United  States. 
Afterwards,  when  it  was  discovered  by  all  the  parties  and  the  courts  that 
said  taxes  were  illegal,  and  after  a  proper  demand,  as  prescribed  by  sec* 
tion  120  of  the  tax  law  of  1868,  (Gen.  St.  1058,)  had  been  made  for  a 
return  of  the  money  paid  into  the  county  treasury  by  K.  and  L.,  for  and 
on  account  of  said  tax-sale  certificates,  this  action  was  commenced  by 
the  National  Land  Company  against  Dickinson  county,  to  recover  said 
money  back.  Seldt  that  the  plaintiff  cannot  at  common  law  recover  said 
money  back;  for  the  plaintiff  and  the  parties  paying  said  money  had  full 
knowledge  of  all  the  facts  which  rendered  the  taxes  illegal,  and,  with  such 
knowledge,  paid  the  money  voluntarily.  And  the  plaintiff  cannot  recover 
under  the  statute,  (said  section  120  of  the  tax  law;)  for,  according  to  the 
decision  of  the  supreme  court  of  the  United  States,  made  in  the  case  of 
Lamborn  v.  County  Gom'i*s,  97  U.  S.  181,  it  should  be  presumed,  under 
the  facts  of  this  case,  that  when  the  plaintiff  paid  its  money  and  procured 
said  tax-sale  certificates,  it  did  so  by  way  of  redeeming  the  lands  from 
the  taxes,  and  not  by  way  of  purchasing  tax  titles  or  tax-sale  certifi- 
cates, as  contemplated  by  said  statute.^ 

£rror  from  Dickinson  district  court, 

1  When  purchase  of  a  tax  deed  operates  as  a  redemption,  see  Jones  ▼.  Kiami  Oo., 
80  Kan.  278,  1  Pac.  Rep.  76;  as  between  tenants  in  common,  Muthersbaugh  ?. 
Burke,  88  Kan.  260,  6  Pac.  Rep.  252. 
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The  case  is  stated  in  the  opinion. 
*198    *Mahan  d  Burton^  for  plaintiff  in  error. 

We  claim  that  the  judgment  of  the  court  below  was  wropg»  because 
the  purebaaecrf  said  tax  certificates  by  the  National  Land  Company  of  said 
Richards  was  a  redemptUmf  and  not  a  purchase;  Uiat  it  was  a  payment  of  the 
Uxes  that  had  accrued  against  said  company's  own  land .  fhe  purchase  of  the 
said  tax  certificates  of  Bichards  by  the  National  Land  Company  was  not  a  pur- 
chase in  law,  unless,  if  the  tax  had  been  legal  and  valid  and  the  proceedings 
regular,  said  land  company  could  have  taken  a  clear  title  as  against  any  and 
all  parties.  Taxes  on  lands  in  Kansas  are  assessed  against  the  lands  them- 
selves; and  a  tax  sale,  when  valid,  confers  an  absolute  title.  Lamborn  v. 
Board  Com'rs  Dickinson  Co.,  97  U.  S.  181.  The  National  Land  Company 
could  not  acquire  tax  title  to  any  part  or  all  of  said  lands  without  being  guilty 
of  bad  faith  with  the  railroad  company.  See  case  above  cited,  and  Blackw. 
Tax  Titles,  899,  and  cases  there  cited.  So,  if  a  party,  whose  duty  it  is  to 
keep  the  taxes  paid,  n^lects  it,  and  suffers  the  land  to  be  sold,  and  purchases 
it  hioiaelf ,  or  suflers  a  stranger  to  purchase,  and  then  procures  a  release  to 
himself,  he  can  acquire  no  right  to  the  estate  against  the  owner  in  fee^ 
Blackw.  Tax  Titles,  401,  and  cases  there  cited. 

The  railroad  company,  in  accepting  the  grant  of  said  lands,  accepted  them 
upon  the  conditions  offered  by  the  government.  Bishop  v.  Douglass,  25  Wis. 
696;  Trotter  v,  Hughes,  12  N.  Y.  74.  Among  these  conditions  were  that  the 
railroad  company  should  pay  the  costs  of  surveying,  etc.  These  costs  were 
due  before  the  said  taxes  or  any  of  them  were  assessed.  The  ^rational  Land 
Company,  because  of  its  contract  with  the  railroad  company  of  July  29, 1869, 
is  in  no  better  situation  to  recover  than  the  railroad  company,  had  it  paid 

the  taxes.  We  do  not  suppose  that  it  will  contended  that  the  rail* 
*199     *road  company,  after  having  broken  its  promise  to  pay  said  costs  for 

surveying,  etc.,  within  the  time  it  should  have  paid  them,  and  thereby 
preventing  the  said  lands  from  being  taxable,  when  they  otherwise  would 
have  been  taxable,  could  thus  take  the  advantage  of  its  own  wrong,  and  re- 
cover, as  the  land  company  seeks  to  do,  by  this  suit.  The  principle  laid  down 
in  Curtis  v.  Brown  Co.,  22  Wis.  171,  172,  shows  that,  in  reason  and  equity, 
the  land  company  should  not  recover  in  this  case.  But  even  if  it  was  not  the 
fault  of  the  land  company  and  its  assigpior  of  said  lands  that  the  taxes  were  in- 
valid, still  it  was  the  duty  of  the  land  company  to  pay  the  taxes  assessed  upon 
^id  lands.  It  was  in  possession  of  said  lands  at  the  time  of  all  of  the  assess- 
ments; it  claimed  ownership  of  them;  it  was  offering  them  for  sale  through 
its  agents;  and,  had  the  taxes  been  valid,  it  would  have  been  bound  to  pay 
them  to  have  protected  its  own  interest  in  the  lands.  A  purchase  of  said 
certificates  under  these  circumstances,  we  submit,  was  a  voluntary  payment, 
and  defendant  in  error  cannot  recover.  Smith  v«  Jjewis,  20  Wis.  850;  Bas- 
wtt  V.  Welch.  22  AVis.  175. 

PfM^  Brumbach  dt  Ferry,  for  defendant  in  error* 

It  is  a  perversion  of  language,  and  absurd,  to  hold  this  contract  with  Bich- 
ards a  redemption,  and  that  the  payment  of  money  to  Richards  shall  have  the 
same  effect  as  payment  to  the  county.  The  case  is  altogether  different  from 
that  of  Lamborn  v.  Board  Com'rs  Dickinson  Co.,  97  U.  S.  181.  In  that  case, 
Umbom,  witti  the  money  of  this  land  company,  and  for  its  use,  took  out  tax- 
sale  oertificateB  from  the  county  or  its  officers,  paying  into  the  county  treas- 
ury the  money  required.  The  county  was  a  party  to  the  transaction,  and  got 
the  money.  The  court  held  that  this,  though  not  in  form,  was  in  substancea 
redemption.  In  both  cases,  it  is  true,  the  land  company  had  contracted  with 
(he  railway  company  for  purchase  of  the  lands>  and  to  pay  Ugai  taxes,  bnt 
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no  other;  but  in  eyery  other  essential  particulartbeeasesaredifferent. 
*200  Unleds  this  court  holds  that  in  no  event,  and  under  no  cir*cumstances» 
can  a  party  have  the  benefit  of  the  statute  on  which  this  action  is 
grounded,  where  he  has,  or  makes,  a  claim  to  the  land  which  may  be  ripened 
into  a  title,  the  judgment  below  must  be  affirmed.  The  belief  of  theland  com- 
pany or  Lambom  as  to  the  validity  or  invalidity  of  the  taxes  is  immaterial. 
There  certainly  is  more  equity  in  favor  of  one  who  buys,  believing  the  certifi- 
cates good,  than  of  a  buyer  who  considers  them  bad.  It  does  not  appear  what 
was  believed  in  this  case. 

Counsel  for  plaintiff  in  error  assert  that  the  costs  of  survey,  etc.,  the  pay- 
ment of  which  had  to  be  made  before  the  lands  became  taxable,  were  due 
"before  the  said  taxes,  or  any  of  them,  were  assessed."  We  discover  nothing 
in  the  statutes  to  this  effect.  There  was  no  default  on  the  part  of  the  land 
company  or  railway  company  in  paying  these  costs.  Had  there  been,  it 
was  no  concern  of  the  county.  The  land  was  not  taxable.  Ricliards,  to  whom 
the  certificates  issued,  had  an  undoubted  right  to  recover  against  the  county 
for  two  years'  taxes,  and  interest.  He  assigned  his  daim,  and  no  reason  is 
given  why  his  assignee  did  not  succeed  to  all  his  riglits.  The  payment  of 
taxes  for  1871  and  1872,  after  Rictiards  assigned  the  certificates,  was  made  in 
virtue  of  the  right  lie  had  assigned,  and  was  a  legal  and  natural  result  of  the 
existence  and  assignment  of  the  certificates.  Tiiat  part  of  the  claim  sued  for 
stands  on  the  same  footing  as  the  claim  for  what  Bichards  paid,  and  interest 
thereon. 

Valentine,  T.  This  was  an  action  brought  by  the  National  Land 
Company,  against  the  board  of  county  commissioners  of  Dickinson 
county,  to  recover  for  money  paid  into  the  county  treasury  of  that 
county  on  five  separate  tax-sale  certificates,  all  of  which  tax-sale  cer- 
tificates were  illegal  and  void,  because  the  taxes  upon  which  they  were 
founded  were  illegal  and  void.     The  case  was  tried  in  the  court  below 

by  a  jury,  and  the  court  below,  after  all  the  evidence  was  intro- 
*201     duced,  gave  a  general  instruction  to  the  jury,  charging  them  *to 

find  for  the  plaintiff  in  the  sum  of  $l,2d2.09«  the  amount 
claimed  by  the  plaintiff  in  its  petition;  and  the  jury  so  found,  ren* 
dering  a  general  verdict  to  that  effect.  The  defendant  then  moved 
the  court  for  a  new  trial,  upon  the  grounds  that  the  verdict  was  not 
sustained  by  auJB&cient;  evidence,  and  was  contrary  to  law,  and  for 
error  of  law  occurring  at  the  trial,  and  excepted  to.  The  court  over- 
ruled the  motion,  and  the  defendant,  as  plaintiff  in  error,  now  brings 
the  case  to  this  court  for  review. 

The  only  questions  necessary  to  be  determined  are  as  follows :  (1) 
Did  the  court  below  err  in  giving  said  instruction  ?  (2)  Is  the  ver- 
dict sustained  by  sufficient  evidence?  These  two  questions  may  l>e 
reduced  to  one,  as  follows:  Is  the  verdict  the  only  proper  one  that 
could  have  been  rendered  in  the  case  upon  the  evidence  introduced  ? 
And  this  question  depends  solely  upon  this  other  question :  Was  the 
plaintiff  below,  which  held  said  tax-sale  certificates,  apparently  as 
the  assignee  thereof,  in  fact  and  in  law  the  assignee  thereof,  or  waa 
the  plaintiff  only  a  tax-payer  or  a  redemptioner?  For  the  plaintiff  un- 
doubtedly had  the  right  to  recover  under  section  120  of  the  tax  law 
of  1868,  (Gen.  St.  10S8;  for  the  present  law,  see  Comp.  Laws  1879,. 
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p.  968,  §  145,).  unless  it  was  in  law  a  mere  tax-payer  or  redemptioner. 
The  facts  of  the  case  are  sabstantially  as  follows:  The  lands  for 
which  said  tax -sale  certificates  were  issued  belonged  to  the  United 
States,  bat  had  previoasly  been  granted  by  an  act  of  congress,  upon 
certain  conditions,  to  the  Kansas  Pacific  Railway  Company.  These 
conditions  had  not  yet  been  complied  with  or  fulfilled  when  the  lands 
were  taxed;  and  hence,  as  held  by  the  supreme  court  of  the  United 
States,  in  the  cases  of  Gulp  and  Prescott,  (Kansas  Pao.  B.  Co.  v. 
Gulp,  9  Kan.  *38  et  seq.;  Eailway  Co.  v.  Prescott,  16  Wall.  603,)  the 
lands  still  remained  the  property  of  the  United  States,  and  were  not 
taxable,  and  the  taxes  levied  upon  them  were  illegal  and  void.  The 
railway  company  had  contracted  to  sell  a  large  portion  of  these  lands 

to  the  National  Land  Company,  the  land  company  agreeing 
*202    to  pay  all  taxes  that  *might  be  legally  assessed  or  levied  upon 

them.  A  large  portion  of  these  lands  were  situated  in  Dick- 
inson county,  and,  notwithstanding  the  fact  that  they  were  not  tax- 
able, as  held  by  the  supreme  court  of  the  United  States,  still  the  tax«^ 
ing  officers  of  Dickinson  county  assessed  and  levied  upon  them  all  the 
various  taxes  which  were  assessed  or  levied  upon  any  of  the  taxable 
lands  situated  within  that  county.  No  one  paying  these  taxes,  the 
lands  were  in  due  time  offered  for  sale  for  the  same;  and,  no  one  bid. 
ding  for  the  lands,  they  were  struck  off  to  Dickinson  county  for  the 
taxes,  and  thereby  Dickinson  county  became  the  purchaser  of  these 
lands  for  the  taxes  levied  upon  them.  We  must  presume,  as  against 
Dickinson  county,  the  defendant  in  this  action,  that  it  was  a  honafide 
purchaser.  In  fact,  it  does  not  deny  this.  As  to  a  portion  of  these 
lands  sold  to  Dickinson  county  for  the  taxes,  Charles  B.  Lamborn,  the 
agent  of  the  land  company,  paid  into  the  countjy  treasury  of  Dickin* 
son  county  the  amount  required  to  purchase  the  tax-sale  certificate, 
the  money  belonging  to  the  land  company,  and  purchased  of  and 
from  the  county  the  tax-sale  certificates,  and  had  them  duly  assigned 
to  him.  Afterwards,  when  it  was  discovered  by  all  parties  and  the 
courts  that  the  taxes  were  illegal ,  and  after  Lamborn  had  made  a  proper 
demand,  as  prescribed  by  said  section  120  of  the  tax  law,  for  a  return 
of  the  money  paid  on  said  tax-sale  certificates,  he  commenced  an  ac- 
tion in  the  federal  courts  against  the  county  commissioners  to  recover 
back  said  money.  But  the  supreme  court  of  the  United  States  held 
that  he  could  not  maintain  the  action.  Lamborn  v.  County  Commis- 
sioners, 97  U.  S.  181. 

As  to  another  portion  of  said  lands  sold  to  Dickinson  county  for 
the  taxes,  and  the  portion  thereof  now  involved  in  this  action,  C.  J. 
Richards,  on  June  3,  1870,  purchased  the  tax-sale  certificates,  and 
had  them  duly  assigned  to  him.  He  was  a  bona  fide  purchaser  of  the 
tax-sale  certificate,  and  a  bona  fide  assignee  of  the  county,  having  no 
connection  whatever  with  either  the  railway  oonipany  or  the  land 

company.  This  is  admitted  by  all  parties.  Bichards  after- 
*803     wards  paid  the  taxes  levied  on  the  lands  for  the  year  1870,  "^and 

afterwards,  on  January  8,  1872,  sold  and  assigned  said  tax- 
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sale  certificates  to  Lambom,  who  purchased  them  for. and  in  behalf 
of  the  National  Land  Company.  Lambom  afterwards  paid  the  taxes 
levied  on  the  lands  for  the  years  1871  and  1872,  and  afterwards,  on 
December  18,  1874,  assigned  the  tax-sale  certificates  to  the  National 
Land  Company.  All  said  taxes  were  illegal  and  void,  for  the  reasons 
heretofore  given.  This  present  action  is  to  recover  back  said  money, 
paid  by  said  Bichards  and  said  Lamborn  into  the  county  treasury, 
for  and  on  account  of  said  void  tax-sale  certificates.  The  action  was 
commenced  after  discovery  of  the  illegality  of  the  taxes,  and  after  dae 
demand  for  a  return  of  the  money,  the  same  as  was  done  in  the  case 
of  Lamborn  v.  County  Commissioners,  stated  supra.  If  any  portion  of 
the  money  may  be  recovered  back,  it  all  may;  for  it  was  all  paid  by 
the  parties  in  form  as  though  they  were  procuring  a  valid  tax  title; 
and  if  the  statute  covers  any  portion  of  it,  it  covers  all; 'that  is,  if 
the  plaintiff  was  a  purchaser,  or  an  assignee  of  a  purchaser,  of  an  in- 
cipient tax  title,  the  statute  covers  all ;  but  if  the  plaintiff  was  merely 
a  tax-payer  or  redemptioner,  it  does  not  cover  any. 

Can  the  plaintiff  recover?  That  it  cannot,  at  common  law,  is  ad* 
mitted;  for  it  paid  the  money  on  said  tax-sale  certificates  volunta- 
rily, and  with  a  full  knowledge  of  all  the  facts.  Railroad  Co.  v.  Com- 
missioners, 98  n.  S.  541,  and  cases  there  cited.  And  it  is  also 
admitted  that,  if  the  plaintiff  was  a  mere  tax-payer  or  redemptioner, 
it  cannot  recover  under  the  statute,  for  the  statute  does  not  apply  to 
mere  tax-payers  or  redemptioners.  But  it  is  claimed  by  the  plaintiff 
that  it  is  not  a  mere  tax-payer  or  redemptioner,  but  that  it  is  the  as- 
signee and  holder  of  tax-sale  certificates.  Prima  facie,  of  course,  it 
is  the  assignee  and  holder  of  tax-sale  certificates,  and  prima  facie  it 
has  the  right  to  recoyer  under  the  statutes.  But  the  defendant,  the 
county,  claims  that  the  plaintiff  is  not  in  law  the  assignee  and  holder 
of  tax-sale  certificates;  that  it  is  not  what  it  appears  to.  be,  and  that 
the  county  may  show  this  by  evidence  aliunde;  that  it  may 
*304  *8how  that,  although  the  plaintiff  appears  on  the  face  of  the 
papers  to  be  a  tax-title  holder,  yet  that  it  is  nothing  more  than 
a  mere  tax-payer  or  redemptioner.  And  the  defendant  claims  that 
the  decision  of  the  supreme  court  of  the  United  Btates  in  the  case  of 
Lamborn  v.  County  Commissioners,  97  U.  8.  181,  is  decisive  of  this 
question  and  of  this  whole  case.  The  plaintiff,  however,  claims  that 
there  is  a  broad  distinction  between  the  Lambom  Case  and  this  case, 
and  its  counsel  make  a  very  able  and  ingenious  argument  to  show 
such  distinction.  The  only  difference,  however,  as  pointed  out  to  us, 
is  as  follows :  In  the  Lambom  Case,  Lambom  purchased  the  tax- 
sale  certificates  directly  from  the  county,  while  in  this  case  he  pur- 
chased them  from  Richards,  who  was  a  bona  fide  purchaser  from  the 
county.  Is  this  difference  material  ?  The  material  question  in  this 
case  is  whether  the  holder  of  the  tax-sale  certificate  is  a  purchaser, 
or  the  assignee  of  a  purchaser,  within  the  meaning  of  said  section  120 
of  the  tax  law,  or  is  he  merely  a  tax-payer  or  a  redemptioner  of  the 
lands?    The  supreme  court  of  the  United  States  held  in  the  case  be- 
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lore  tbem  that  Lamborn  was  not  a  pwrehaser  within  the  meaning  of 
said  Beetion,  and  also  neoessarily  held,  from  the  resolt  o£  their  deois- 
ion,  that  he  was  not  the  asBtgnee  of  such  a  purohaser.  In  its  opinion 
the  court  uses  the  following  language,  to* wit: 

"Bat  we  are  of  opinion  that  the  plaintiff  cannot  be  regarded  as  a  pordiaser 
of  the  lands.  The  mpnejs  were  paid  by  him  on  behalf  of  the  National  land 
Company,  under  the  belief  that  the  taxes  were  legal  and  valid,  and  it  is  not 
onlj apparent  from  the  facts  found  that  he  made  the  payment  in  1872  by  way 
of  redeeming  the  lands,  but,  if  it  did  not  so  expressly  appear,  it  ought  to  be 
presumed  that  he  paid  the  money  for  that  purpose.  As  between  the  land 
company  and  the  Kansas  Pacific  Railway  Company,  (which  had  not  yet  been 
paid  for  the  lands,)  it  was  the  duty  of  the  former  to  pay  all  legal  taxes  and  asr 
sessments  imposed  thereon.  The  plaintiff,  as  the  agent  of  the  land  company, 
conJd  not  acquire  a  tax  title  without  being  guilty  of  bad  faith  to  the  railway 

company.  Taxes  on  lands  in  Kansas  are  assessed  against  the  lands 
*205     themaelyes,  and  a  tax  sale,  when  valid,  confers  an  absolute  title.    *Such 

a  sale,  had  it  been  valid  in  this  case,  would  have  given  the  land  o(Mn« 
pany  a  full  and  valid  title,  adverse  to  that  of  the  railway  company,  and  would 
bare  defeated  their  lien  upon  the  same  for  the  purchase  money.''  Lamborn 
V.  County  (Commissioners,  97  U.  S.  184 . 

Of  eonrse,  neither  the  National  Land  Company  nor  any  of  its 
agents  could  get  a  valid  tax  title  as  against  the  railway  company,  to 
whom  it  owed  the  legal  and  moral  duty  of  paying  all  taxes  that 
might  be  legally  imposed  upon  the  lands;  and  hence,  as  against  the 
railway  company,  neither  the  land  company  nor  any  of  its  agents 
could  become  the  bona  fide  purchaser  or  holder  of  a  tax-sale  certifi- 
cate. And  it  would  make  no  difference  whether  the  purchase  was 
made  directly  from  the  county,  or  was  made  from  some  assignee  of 
the  county.  The  disability  would  attach  to  the  purchaser,  the  land 
company,  or  its  agent,  and  not  to  the  seller,  the  county  or  Richards; 
and  it  woald  attach  to  the  purchaser  as  against  the  Kansas  Pacific 
Bailway  Company,  to  whom  the  purchaser  owed  the  duty,  and  not  as 
against  some  other  person  or  corporation  to  whom  the  purchaser 
owed  no  duty.  And  in  either  case,  whether  the  purchase  was  made  di- 
rectly from  the  county,  or  indirectly  from  some  assignee  of  the  county, 
tbe  transaction  would  be  held  and  conclusively  presumed^  as  against 
the  railway  company,  to  be  a  redemption  of  the  land  from  the  taxes, 
or  a  payment  of  the  taxes,  and  not  a  purchase  of  a  tax-sale  certifi- 
eate  or  of  a  tax  title.  But  why  should  this  beneficent  and  equitable 
presumption  be  extended  further  than  to  benefit  the  person  or  corpo- 
ration to  whom  the  purchaser  owed  a  duty?  Why  should  it  be  ex- 
tended for  the  mere  purpose  of  benefiting  a  party  who  was  at  the 
same  time  wrongfully  attempting  to  impose  an  illegal  tax  upon  the 
purchaser?  Is  it  equitable  to  transform  what  is  in  form  and  upon 
its  face  a  purchase  into  a  redemption,  merely  for  the  purpose  of  bene- 
fiting the  party  committing  the  wrong, — the  county  ?  We  know  of 
iiot  one  principle,  legal  or  moral,  human  or  divine,  upon  which  such 
I  thing  might  be  done,  and  that  is  the  divine  principle,  not  enforce- 
able by  human  eourts,  but  only  by  divine  tribunals,  which  princi- 
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pie  has  been  expressed  in  the  following  language,  to-wit: 
*206  *''Love  yoor  enemies,  bless  them  that  curse  you,  do  good  to 
them  that  bate  you,  and  pray  for  them  which  despitefully 
use  yoQ,  and  persecute  you.'*  Matthew  v.  44.  Here  the  county 
nongfully  taxed  these  lands, — ^so  the  United  States  supreme  court 
says.  See  Gulp  and  Prescott  Gases,  supra.  The  county  wrongfully 
purchased  them  for  taxes.  And  the  county  then  wrongfully  assigned 
the  tax-sale  certificates,  and  got  the  money  of  the  assignee  for  them. 
Upon  the  face  of  the  papers,  the  assignee  is  the  purchaser  of  incipi- 
ent tax  titles;  and  upon  the  face  of  the  papers  the  assignee  may, 
under  said  section  120,  recover  back  all  money  paid  into  the  county 
treasury  on  said  tax  titles,  or  upon  the  tax-sale  certificates. 

But  the  supreme  court  of  the  United  States  holds  that  the  county, 
the  wrong«doer,  may  introduce  evidence  to  show  that  the  assignee  was 
under  obligation,  not  to  the  county,  but  to  a  railway  company,  to  pay 
the  taxes,  and  noj;  to  pay  these  taxes,  or  any  illegal  taxes,  but  to  pay 
only  legal  taxes ;  and  then,  from  this  fact,  and  possibly  from  the  other 
fact,  which  the  court  permits  the  county  to  prove,  that  the  assignee 
had  contracted  to  purchase  the  lands  from  the  railway  company,  pre- 
Bwnes  that  the  transaction  was  a  payment  of  the  taxes,  or  a  redemp- 
tion of  the  lands  from  the  taxes,  and  not  a  purchase  of  the  tax-sale 
certificates.  That  is,  the  supreme  court  holds  that  the  county,  the 
wrong-doer,  may  have  what  appears  upon  the  face  of  the  papers  to  be 
incipient  tax  titles,  changed  or  transformed  or  ''reformed'*  into  pay- 
ments of  the  taxes  or  redemptions  from  the  taxes,  without  the  county 
first  "doing  equity,"  by  paying  back  to  the  holder  of  such  papers  the 
money  which  it  (the  county)  received  by  virtue  of  such  papers, — is- 
sued not  as  tax  receipts,  nor  as  redemption  certificates,  but  in  the 
form  of  tax-sale  certificates,  and  as  creating  incipient  tax  titles. 

After  the  county  has  introduced  evidence  to  show  that  the  plain- 
tiff was  under  obligation  to  the  railway  company  or  to  some  other  cor- 
poration or  person  to  pay  the  taxes,  may  the  plaintiff  then  introduce 
evidence  to  show  that  it  was  not  under  any  such  obligation?  May  it 
show  that  the  railway  company  released  it  from  such  obliga- 
*207  tion?  May  it  show  *that  it  purchased  said  tax-sale  certifi- 
cates with  the  knowledge  and  consent  of  the  railway  company  ? 
May  it  show  that  it  purchased  said  tax-sale  certificates,  not  for  the 
purpose  of  getting  a  tax  title  as  against  the  railway  company,  but  as 
against  some  person  claiming  adversely  to  the  railway  company, — 
some  prc-emptor  or  "homesteader,"  for  instance,  or  some  other  rail- 
road company  or  corporation  or  person?  Or  may  it  show  that  it  had 
doubts  concerning  the  legality  of  the  taxes,  and  simply  purchased  the 
tax-sale  certificates,  instead  of  paying  the  taxes  and  taking  tax  receipts 
or  redemption  certificates,  for  the  purpose  of  recovering  the  money 
back  under  the  statute,  provided  the  taxes  should  be  subsequently 
held  to  be  illegal  ?  Of  course,  the  plaintiff  was  under  no  obligation 
to  the  county  or  to  any  one  else  to  pay  these  taxes,  for  they  were  ille- 
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gal ;  but,  even  if  they  had  been  legal,  it  would  not  have  been  under 
any  obligation  to  the  county^  or  to  any  other  person  or  oorporation, 
except  the  Eansaa  Paoifio  Bailway  Company,  to  pay  them  or  to  re- 
deem the  lands  from  them,  in  preference  to  purchasing  the  tax-sale 
certificates;  for  the  county  WQuOd  receive  just  as  much  money  in  the  one 
case  as  in  the  other^  and  the  longer  the  county  might  have  to  wait  in 
either  case  the  more  money  it  would  receive,  and  would  be  amply 
and  richly  paid  for  waiting;  and  it  would  make  no  difference  to  the 
county,  or  to  any  other  person  or  corporation  not  interested  in  the 
lands  who  might  eventually  otvn  the  same,  whether  it  should  be  the 
land  company  or  Lambom  or  Bichards  or  the  railway  company,  or 
any  other  corporation  or  person;  nor  how  the  owner  might  procure 
the  title,  whether  by  patent  from  the  United  States,  or  by  deed  from 
the  patentee,  or  by  deed  from  some  one  else,  or  by  tax  deed  or  sher- 
iff's deed,  or  otherwise.     The  county  is  interested  only  in  getting  the 
taxes,  and  not  in  the  purpose  of  the  payor  in  paying  them.    The  county 
has  no  right  to  say  that  any  person  shall  not  procure  a  tax  title  to 
lands  in  which  the  county  has  no  interest.     The  county  is  not  inter- 
ested in  the  ownership  of  the  lands,  nor  in  what  obligations  the  tax- 
title  purchaser  might  be  under  to  others. 
*208     *The  writer  of  this  opinion  is  inclined  to  think  that  the  judg- 
ment of  the  court  below  should  be  affirmed,  but  his  brethren 
differ  with  him,  and  therefore  be  yields  to  their  judgment,  as  tueir 
opinion  is  supported  by  the  decision  of  the  supreme  court  of  the 
United  States  in  the  case  of  Lambom  v.  County  Gom*rs,  supra. 
The  writer  of  this  opinion  believes  that  that  decision  of  the  supreme 
coart  of  the  United  States  is  erroneous,  and  is  inclined  to  think  that 
this  court  should  not  follow  it,  but  his  brethren  overrule  him.     He 
has  said  all  that  he  wishes  to  say  in  the  foregoing  opinion,  and  the 
foregoing  opinion  expresses  his  view.     His  brethren,  however,  do  not 
agree  with  him  in  all  that  he  has  said.     We  might,  however,  here 
say  that  we  all  agree  in  thinking  that  there  is  no  material  distinc- 
tion between  this  and  the  Lambom  Case;  so  that,  if  we  follow  that 
case,  it  will  dispose  of  this.     As  the  decision  of  this  case  depends 
upon  the  constraction  of  our  own  statutes,  we  may  or  may  not  follow 
the  decision  of  the  supreme  court  of  the  United  States*  just  as  we 
think  proper.     In  cases  of  this  kind,  the  supreme  court  of  the  United 
States  should  follow  our  decision.    The  chief  justice  believes  that  the 
decision  in  that  case  is  right,  and  that  we  ought  to  follow  it.    He  be- 
iieves  that  from  the  facts  of  this  case  it  ought  to  be  presumed  that 
the  plaintiff  paid  its  money  and  procured  the  tax-sale  certificates  by 
way  (rf  redeeming  the  lands  from  the  taxes,  and  not  by  way  of  pur- 
chasing tax  titles  or  tax-sale  certificates  as  contemplated  by  the 
statute. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re* 
manded  for  a  new  trial. 

(All  the  justices  concurring.) 
V.23K— 10 
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•209    *WiiiLUM  Thoupson  and  others  v.  St.  Joskph  &  Eahsab 

Loam  <b  BuiLDiHa  Ass'm. 

July  Term,  1879. 

Clerk  of  Distriot  Court:  Tender:  Estoppel.  Plaintiffs  sued  defendant^ 
alleging  tender  of  full  amount  due  on  a  certain  mortgage,  and  asking  can* 
cellation.  Defendant  answered,  claiming  that  more  was  due,  and  pray- 
ing foreclosure.  The  district  court  decided  in  favor  of  plaintiffs,  found 
that  the  tender  had  been  made,  that  plaintiffs  '*have  now  brought  the 
money  into  court,"  and  adjudged  that  the  defendant  receive  the  money, 
and  cancel  the  mortgage.  The  defendant  brought  the  case  to  this  court, 
and  the  judgment  was  affirmed.  Thereupon  defendant  called  for  its 
money,  and  Uie  clerk  replied  that  he  had  never  received  it,  and  that  the 
finding  was  not  true.  Upon  this,  defendant,  without  making  any  effort 
to  enforce  payment  from  the  clerk,  moved  to  amend  the  judgment  so  as 
to  decree  a  foreclosure,  and  the  motion  was  sustained.  Held  error;  that 
the  clerk  entering  a  judgment  on  the  journal,  which  recites  the  receipt 
by  him  of  money,  is  estopped  by 'such  recital  to  deny  the  fact,  at  least  as 
against  the  party  to  whom  the  money  is  adjudged,  and  that  proceedings 
should  be  taken  to  enforce  payment  from  him  and  his  sureties  before  any 
modification  of  the  judgment  is  permitted.    [Valentine,  J.^  dissenting.} 

Error  from  Marshall  district  court. 
The  case  is  stated  in  the  opinion. 
Nathan  Price,  for  plaintiffs  in  error. 
W.  W.  OuthriSf  for  defendant  in  error. 

Brewer,  J.  '  This  case  has  been  once  before  to  this  court,  and  the 
judgment  then  rendered  in  the  district  court  was  affirmed.  Building 
As8*D  V.  Thompson,  19  Ean.  321.  The  aotion  was  one  brought  by 
Thompson  and  wife  to  compel  the  defendant  to  cancel  and  de- 
*210  liver  up  a  certain  mortgage  ^executed  by  them  to  the  defend- 
cmt.  The  plaintiffs  claimed  that  only  a  certain  amount  was 
due,  and  tendered  that  amount.  The  defendant,  claiminia;  a  larger 
amount,  answered,  and  asked  a  decree  of  foreclosure  therefor.  The 
ruling  of  the  district  court  was  in  favor  of  the  plaintiffs.  One  of  the 
findings  was  that,  ''on  the  fifteenth  of  April,  1875,  and  before  the 
commencement  of  this  suit,  plaintiffs  tendered  to  defendant  $242,  as 
alleged  in  plaintiffs'  petition,  in  full  satisfaction  of  said  note  and 
mortgage,  and  have  now  brought  the  same  into  court."  And  the  con- 
clusion was  "that  defendant  be  adjudged  to  receive  the  sum  of  $248 
in  full  satisfaction  of  the  said  note  and  mortgage ;  that  the  note  and 
mortgage  be  canceled  of  record;  and  that  defendant  be  adjudged  to 
pay  the  costs  of  this  action."  After  the  affirmance  of  that  judgment 
by  this  court,  the  defendant's  attorney  demanded  the  $242  of  the 
clerk,  who  replied  that  he  had  never  received  it.  A  motion  was  then 
made  to  correct  the  judgment  so  as  to  decree  a  forecloBure,  unless 
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plaintiflfs  paid  said  sum.  This  motion  was  snstained,  and  this  pre* 
aents  the  error  complained  of. 

We  think  the  district  court  erred,  and  that  the  ruling  must  be  re- 
versed. The  simple  fact  is  shown  that  the  clerk  did  not  reeeive  the 
money;  yet  he  entered  a  finding  showing  that  he  had  received  it. 
The  time  for  him  to  speak  was  then.  If  true,  he  is  concluded  by  it; 
if  false,  he  should  never  have  entered  it.  A  clerk  who  records  the 
statement  of  a  fact  concerning  his  own  action  is  concluded  by  such 
statement,  just  exactly  as  a  sheriff  who  reports  a  sale  is  concluded  by 
such  report.  And  the  latter  cannot  thereafter  say  that  he  did  not,  in 
fact,  make  the  sale  or  receive  any  money  thereon,  (Ferguson  v.  Tutt, 
8  Kan.  *370;)  at  least,  not  as  against  the*  party  to  whom  the  money 
is  due.  Public  policy  requires  that  this  rule  be  insisted  on  with  rigor, 
and  that  no  officer  be  permitted  to  report  having  done  or  received  any- 
thing, and  thereafter  deny  the  fact  as  against  the  party  entitled  to  the 
benefit  of  the  act  done,  or  to  receive  that  reported  to  have  been  re- 
ceived. In  no  other  way  can  the  due  and  correct  administra- 
*211  tion  of  the  law  be  upheld.  The  case  at  bar  is  an  apt  *illustra- 
tion.  Here,  but  for  the  act  of  the  clerk,  a  decree  of  foreclosure 
would  have  been  entered.  In  consequence  of  it  there  was  a  different 
judgment.  It  would  be  trifling  to  pern^t  him  now  to  say,  simply,  "I 
did  not  receive  the  money,"  and  thus  avoid  liability.  It  may  be  that 
the  plaintiffs  are  in  equal  wrong,  and  that,  in  case  payment  cannot  be 
enforced  out  of  the  clerk  or  his  sureties,  they  may  ultimately  be  held 
liable.  But  public  policy  requires  that,  as  a  rule,  the  remedy  should 
first  be  sought  against  the  delinquent  officer  and  his  sureties.  If  he 
fail  to  pay  on  demand,  let  him  be  amerced,  and  then  let  proceedings 
be  had  against  his  sureties.  If  those  proceedings  fail  to  bring  the 
money,  it  will  be  time  enough  then  to  consider  the  question  of  amend- 
ing the  decree. 

The  order  of  the  district  court  will  be  reversed,  and  the  case  re- 
manded, with  instructions  to  proceed  further  in  accordance  with  the 
?iews  herein  expressed. 

HoRTON,  G.  J.,  concurring. 

Yalentinb,  J.,  (diisenting.)  I  cannot  concur  with  my  brethren 
in  the  decision  of  this  case.  Both  the  plaintiffs  below  and  the  clerk 
eommitted  a  wrong  against  the  defendant  by  representing  that  certain 
money  had  been  brought  into  court,  when  in  fact  it  had  not  been 
brought  into  court ;  and,  in  my  opinion,  the  defendant  has  a  right  to 
proceed  against  either  of  the  wrong-doers  at  its  option.  The  defend- 
ant has  committed  no  wrong,  and  why  the  defendant  should  be  post- 
poned in  its  action  against  one  of  the  wrong-doers  until  it  has  ex- 
hausted its  remedy  against  the  other,  I  cannot  understand.  It  seems 
to  me  that  the  defendant  should  have  the  right  to  proceed  first  against 
the  plaintiffs,  the  principal  wrong-doers,  if  it  chooses  to  do  so» 
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•212  ♦C.  B.  Myton  v.  N.  A.  Thublow. 

\  July  Term,  1879, 

Sales:  Fraudulent  Bepresentations :  Instruotioxis.    In  an  action  on  a 

promissory  note,  given  on  the  purchase  and  sale  of  a  horse,  the  defend- 
ant claimed  that  the  sale  was  fraudulent;  that  the  horse  was  unsound  and 
worthless;  and  therefore  that  tho  note  was  given  without  consideration. 
Afterwards,  and  after  the  defendant  had  b^me  acquainted  with  all  the 
facts,  he  gave  additional  security  on  the  note,  and  accepted  a  credit  of 
$30  on  the  note.  But  he  claims  that  this  action  of  his  was  not  a  ratifi- 
cation or  confirmation  of  the  original  contract,  because  it  was  also  pro- 
cured by  fraud  and  by  threats  and  duress.  The  evidence  was  very  con- 
flicting upon  these  questions,  and  pretty  evenly  balanced.  The  court 
charged  the  jury,  among  other  things,  that,  '*if  a  single  word  be  dropped 
by  the  vendor  which  does  mislead  the  purchaser,  the  principle  '  that  h 
vendor  is  not  bound  to  disclose  defects  when  the  chattel  sold  is  equally 
open  to  inspection  by  the  purchaser'  will  not  be  allowed  to  operate,"  and 
"if  the  jury  believe  that  there  was  fraud  in  the  original  sale,  and  the  note 
sued  on  was  obtained  by  fraud  on  the  part  of  the  plaintiff,  then  fraud 
renders  the  contract  void,  and  not  voidable  merely,  and  the  contract  can- 
not be  confirmed  without  a  new  consideration."  It  was  not  claimed  that 
any  new  consideration  passed  in  this  case.  The  jury  found  a  verdict  in 
favor  of  the  defendant  and  Against  the  plaintiff,  and  judgment  was  ren- 
dered accordingly.  Held,  that  said  instructions  are  not  strictly  correct, 
and  that  the  jury  may  have  been  misled  by  them,  and  therefore  that  the 
judgment  of  the  court  below  must  be  reversed,  and  the  cause  remanded 
for  anew  trial.* 

Error  from  Beno  district  court. 
The  case  is  stated  in  the  opinion. 
Houk  dt  WhitelaWf  for  plaintiff  in  error. 
Cox  d  Lewis,  for  defendant  in  error. 

Valentine^  J.  This  was  an  action  brought  by  G.  B.  Myton  against 
James  Thurlow  on  a  promissory  note.  The  note  was  given  by 
*213  Thurlow  to  Myton  on  the  purchase  and  *sale  of  a  horse.  It 
was  dated  August  2,  1876,  due  October  1,  1876,  for  $100, 
and  drawing  12  per  cent,  per  annum  interest.  Thurlow  claims  that 
the  sale  was  fraudulent ;  that  Myton  sold  him  an  unspund  and  worth- 
less horse,  representing  and  warranting  it  to  be  a  good,  sound,  and  val- 
uable one;  and  therefore  that  said  promissory  note  was  given  without 
sufficient  consideration,  and  therefore  that  he  is  not  bound  to  pay  the 
same.  Upon  this  question  of  fraud  the  evidence  was  very  conflicting, 
and  pretty  evenly  balanced;  but  the  jury  found  in  favor  of  the  defend- 
ant, which  was  probably  right.  The  plaintiff  not  only  denied  said  olaim 
of  fraud,  but  set  up  in  reply  thereto  that  the  defendant,  after  becom- 

1  As  to  fraudulent  representations  in  sales,  see  Hunter  v.  Lee,  11  Kan.  *225,  and 
note;  Taylor  v.  Saurman.  1  Atl.  Rep.  44,  and  ^ote;  Lee  v.  Simmons,  27  N.  W.  Rep. 
176,  and  note. 
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ing  acquainted  with  all  the  facts,  freely  and  Tdantarily  ratified  and 
confirmed  the  entire  transaotion,  including  said  sale  and  note,  by 
givlDg  to  the  plaintiff  additional  security  on  the  note,  and  accepting 
in  cottBideration  thereof  a  credit  on  the  note  of  $30.  That  the  de- 
fendant did  give  said  additional  security,  and  did  accept  said  credit, 
are  admitted  facts  in  the  case;  but  the  defendant  says  that  be  did 
these  things  from  misapprehension  and  fear,  caused  by  the  fraud, 
threats,  and  duress  of  the  plaintiff  and  one  B.  B,  Shadduck.  The 
evidence  was  very  conflicting  on  this  question  also;  defendant  testi- 
fying on  one  side,  and  the  plaintiff  and  Shadduck  on  the  other.  The 
defendant's  testimony  upon  the  subject  is  as  follows : 

''Shadduck  and  Myton  came  to  my  place  about  nine  o'clock  at  night.  I  was 
asleep  in  my  bam.  They  called  me  down.  Myton  said  he  had  beard  tbe 
horse  was  dead,  and  that  if  I  did  not  fix  the'mattei*  up,  tliat  he  was  going  to 
arrest  me  for  mortgaging  property  that  was  not  my  own;  that  if  I  would  give 
him  an  additional  chattel  mortgage  on  a  field  of  corn,  that  he  would  credit  the 
note  with  $30,  leaving  me  only  $70  to  pay.  I  was  about  half  asleep.  I  did 
not  know  what  kind  of  trouble  Myton  could  put  me  to  by  arresting  or  trying 
to  arrest  me,  and  to  save  trouble  and  keep  from  being  arrested  I  gave  the 


the  mortgage  I  gave  on  the  horses  previously  without  reading  it, 
*214      ^nd  Myton  did  not  read  it  to  me.    It  was  some  weeks  after  tiie  horse 

died  that  Myton  and  Shadduck  came  to  my  house  at  night,  and  called 
me  out  from  where  I  was  sleeping  in  the  barn.  Cross-examined  by  plaintiff  ^s 
counsel,  I  made  the  additional  mortgage  to  Myton,  and  accepted  the  credit 
of  $30  as  the  best  arrangement  I  could  make  from  a  business  standpoint,  be- 
cause I  did  not  know  what  trouble  Myton  could  put  me  to. "  ' 

The  plaintiff's  and  Shadduck's  testimony  was  substantially  that 
tbe  defendant  gave  said  additional  security  freely  and  voluntarily,  on 
account  of  a  partial  failure  of  tbe  previous  security,  and  on  account 
of  said  credit  of  $30 ;  and  that  said  credit  was  given  because  of  said 
additional  security,  and  because  the  horse  for  which  the  note  bad  been 
given  had  died.  On  this  question  the  jury  found  in  favor  of  tbe  de- 
fendant; that  is,  they  found  a  general  verdict  in  favor  of  the  defend- 
ant, and  against  the  plaintiff;  and  also,  in  answer  to  the  following 
question,  they  made  the  following  answer,  to-wit:  '*Was  there  a  set- 
tlement between  Myton  and  Thurlow  of  their  differences  concerning 
the  horse,  after  tbe  death  of  the  horse,  in  consideration  that  Myton 
was  to  deduct  f  30  from  tbe  note.''     Answer,  "No." 

It  is  possible  that  this  verdict  would  be  allowed  to  stand,  if  it  did 
not  appear  that  the  jury  were  probably  misled  by  the  charge  of  tbe 
court.  The  court  charged  the  jury,  among  other  things,  that,  "if  a 
single  word  be  dropped  by  tbe  vendor  which  does  mislead  the  pur- 
chaser, tbe  principle  <tbat  a  vendor  is  not  bound  to  disclose  defects 
vhen  the  chattel  sold  is  equally  open  to  inspection  by  the  purchaser/ 
will  not  be  allowed  to  operate;"  and  "if  the  jury  believe  that  there 
was  ftaud  in  the  original  salCj  and  the  note  sued  on  was  obtained  by 
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fraud  on  the  part  of  the  pIamti£F,  then  fraud  renders  the  contract  void, 
and  not  voidable  merely,  and  the  contract  cannot  be  confirmed  with- 
out  a  new  consideration. "  The  above  instructions  we  think  are  hardly 
correct.  The  first  one  is  a  little  too  strong.  It  leaves  out  of  consid- 
eration the  motives  of  the  vendor;  his  good  faith,  or  bad  faith. 
*215  *It  also  leaves  out  of  consideration  the  question  whether  the 
misleading  word  was  the  expression  of  an  opinion  merely,  or 
the  statement  of  a  fact;  and  also  whether  it  had  reference  to  the  past, 
or  to  the  present,  or  the  future.  Certainly,  if  it  was  merely  the  bona 
fide  expression  of  an  opinion,  as  to  something  to  take  place  in  the 
future,  the  vendor  should  not  be  held  responsible  for  it,  although  the 
vendee  might  have  been  misled  by  it.  Suppose  that  the  horse  had 
injured  his  leg  in  the  presence  of  the  vendor  and  vendee,  and  tbe 
vendor  had  then  expressed  his  honest  opinion  that  the  leg  would  be 
well  within  ten  days,  and  the  vendee  had  relied  upon  that  expression 
of  opinion,  and  bad  purchased  the  horse,  and  tbe  leg  had  not  go^well 
in  ten  days,  but,  from  some  unknown  cause,  had  mortified,  and  the 
horse  had  died,  would  the  vendor  be  held  responsible  for  thus  mis- 
leading the  vendee?  We  would  think  not.  2  Pars.  Cont.  (6th  Ed.) 
778.  But  this  instruction  is  Hot  so  erroneous  for  this  case  as  the 
second  one  above  quoted.  The  jury  found  that  the  plaintiff  commit- 
ted a  fraud  in  the  sale  of  the  horse,  and  probably  he  did,  though  the 
question  was  hardly  submitted  fairly  to  the  jury.  But  assuming  that 
he  committed  a  fraud  in  the  sale  of  the  horse,  then,  was  the  entire 
contract  absolutely  void, — so  void  that  the  defendant  could  not  ratify 
it  or  confirm  it,  if  he  had  so  chosen,  without  a  new  consideration 
passing?  We  think  it  was  not  void  to  such  an  extent  as  that.  It 
was  void  only  at  the  option  of  the  innocent  party.  He  could  consider 
it  void,  if  he  chose  to  do  so;  or  he  could  consider  it  valid,  if  he  chose 
to  do  so.  And  if  he  chose  to  consider  it  valid,  it  would  be  valid, 
without  any  new  consideration  passing,  and  even  against  the  will  and 
the  wishes  of  the  guilty  party.  And  after  the  innocent  party  became 
acquainted  with  all  the  facts,  he  could,  by  agreement  with  the  other 
party,  make  the  contract  valid  and  binding  upon  both  the  parties,  so 
that  neither  of  them  could  afterwards  ignore  it  or  repudiate  it  or  re- 
scind it,  except  with  the  consent  of  the  other,  (Bigelow,  Fraud,  184, 
and  cases  there  cited ;)  or  they  might  modify  the  contract  as 
*216  they  chose,  (as  the  plaintiff  claims  they  did  in  *this  case,)  and 
the  new  and  modified  contract  would  be  valid  and  binding 
upon  both  parties.  The  jury  were  led  to  believe  in  this  case  that 
not  only  tbe  same,  but  everything  subsequently  transpiring,  was  void; 
for  there  was  no  claim  that  any  new  consideration  passed  from  the 
plaintiff  to  the  defendant.  Indeed,  the  only  consideration  that  ever 
passed  from  the  plaintiff  to  tbe  defendant  was  said  horse  that  after- 
wards died.  We  do  not  wish  to  say  that  the  verdict  of  the  jury  is 
wrong.  It  may  be  right.  But  we  cannot  say  that  it  is  necessarily 
right.     It  might,  perhaps,  have  been  different,  except  for  said  erro- 
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neoQB  insiraotioiis.    And,  not  knowing  the  efifeot  that  said  erroneouB 
instroetions  may  have  had  upon  the  jury,  we  shall  haye  to  order  that 
the  jndgment  of  the  court  below  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 
(All  the  justices  concurring.) 


Banfobd  Dat  and  another  v.  G.  0.  Habbis* 

July  Term,  1879, 

• 
Aetion  brought  by  Harris  against  Day  and  another,  upon  a  prom- 
issory note.    Trial  at  the  December  term,  1878,  of  the  district  court 
of  Cowley  county,  and  verdict  and  judgment  for  the  defendants.    The 
court  sustained  plaintiff's  motion  for  a  new  trial,  to  which  order  de- 
fendants excepted,  and  have,  brought  the  case  here. 
James  McDermott  and  Johnson  d  Davis,  for  plaintififs  in  error. 
Hackney  d  McDonald,  for  defendant  in  error. 

Feb  Gubiam.  The  judgment  of  the  court  below  will  be  affirmed, 
upon  the  authority  of  the  following  cases,  to- wit :  Anthony  v. 
•217  Eddy,  6  Kan.  *127,  •133,  *184,  and  cases  there  cited;  *Field 
V.  £innear,  5  Kan.  ^238,  ^238,  and  cases  there  cited;  Owen 
V.  Owen,  9  Kan.  *91;  Atyeo  v.  Kelsey,  13  Kan.  *212,  *216;  Mc- 
Crum  V.  Corby,  15  Kan.  ^112;  Bedell  v.  National  Bank,  16  Kan. 
130;  Barrett  v.  Barnes,  17  Kan.  266.  All  these  cases  require  that 
the  judgment  of  the  court  below  be  affirmed;  and  it  is  affirmed. 


W.  A.  Thomas  and  others  v.  W.  0.  Woobmam. 

July  Term,  1879. 

Vuisanoe:  Abatement:  Laches:  Estoppel:  Iffill-Dam.  In  1874,  W.  k 
S.  constructed  a  flouring-mill  on  Ghishohn  creek,  in  Sedgwick  county,  to 
be  run  by  water.  For  the  more  elficient  operation  of  the  mill,  they 
diverted  one-half  of  the  water  of  the  Little  Arkansas  river  into  said  creek, 
by  means  of  a  dam,  about  five  feet  high,  across  the  Little  Arkansas,  and 
a  trench  or  race*course  from  said  river  to  the  creek.  These  improve- 
ments cost  about  830,000.  In  the  summer  of  1875,  the  mill  property  was 
sold  to  T.  for  $22,000,  and  he  at  once  sold  certain  interests  in  the  ncdll  to 
others,  and  said  owners  then  made  additional  improvements  to  the  value 
of  $7,000.  In  1876,  E.  &  L.  became  the  sole  owners  of  all  the  mill  prop* 
erty.    The  dam  has  been  washed  out  three  times,  and  rebuilt  each  time. 
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Two  Of  the  washouts  occurred  after  the  fsM  of  1876.  The  effect  of  this 
divetsion  of  water  on  the  river  bdow  the  dam  causes  the  acoumulation  of 
sand-bars  at  the  mouth  of  the  river,  by  which  the  water  becomes  sluggish, 
and  grass  grows  in  the  river,  which  at  times  decays,  and  is  offensive  to 
the  smell,  and  also  renders  the  water  unfit  for  bathing  purposes.  One  W. 
has  had,  since  1873,  a  residence  and  improvements  on  several  acres  of 
valuable  land  about  five  miles  below  said  dam,  upon  the  east  bank  of  the 
Little  Arkansas,  one  mile  from  its  confluence  with  the  Aikanaas  river, 
and  within  the  limits  of  Wichita.  W.  discovered  in  the  summer  of  1876 
that  the  odor  arising  from  the  grass  which  accumulated  and  decayed  in 
the  river  near  his  premises  was  exceedingly  offensive  to  him  and  his 
family,  and  injurious  to  his  residence  as  a  desirable  home.  He  deferred 
making  any  active  opposition  to  the  divei-sion  of  water  till  March  14, 
1878,  when  he  commenced  a  suit  to  remove  the  dam,  to  fill  up  the  trench 
or  race-course,  and  to  stop  the  diversion  of  water  from  the  Little  Arkan- 
sas into  Chisholm  creek.  Held  that,  having  delayed  so  long  in  his  legal 
opposition  to  the  diversion  of  the  water  from  Uie  Little  Arkansas,  and 
the  dam  having  been  twice  rebuilt,  after  he  had  become  fully  acquainted 
with  the  consequences  to  him  and  his  property  of  such  diversion,  he  has 
deprived  himself  of  the  right  to  the  interference  of  a  court  of  equity,  and 
his  claim  for  ec(uitable  relief  must  be  denied. 

*218     *Error  from  Sedgwick  district  court. 

On  March  14, 1878,  W.  C.  Woodman  filed  in  the  district  eonrt 
of  Sedgwick  county  his  petition  against  W.  A.  Thomas,  N.  W.  Ellis, 
and  others,  praying  that  the  defendants  be  compelled  to  abate  and 
remove  a  certain  dam  across  the  Little  Arkansas  river,  and  to  fill  up 
a  race-course  diverting  the  water  above  the  said  dam  into  a  stream 
called  Chisholm  creek;  and  also  that  said  defendants  be  enjoined 
from  rebuilding  and  maintaining  said  dam,  and  from  turning  water 
from  the  Little  Arkansas  into  Chisholm  creek.  The  answer  of  the 
defendants  set  up  matters  claiming  to  create  an  equitable  estoppel 
to  any  interference  on  the  part  of  a  court  of  equity  in  favor  of  the 
plaintiff;  and  also  certain  proceedings  of  condemnation,  whereby  it 
was  further  alleged  that  the  defendant  bad  the  right  to  maintain  said 
dam,  and  cause  a  diversion  of  the  water  into  Chisholm  creek,  for  the 
use  of  operating  a  flouring-mill.  The  case  was  tried  before  the  court 
without  the  intervention  of  a  jury,  at  the  December  term,  1878.  The 
findings  of  fact  were  as  follows : 

(1)  The  plaintiff  owns  a  small  body  of  land,  upon  which  he  has  placed  val- 
uable improvements,  and  which  he  occupies  as  a  home  for  himself  and  family. 
He  purchased  the  place  in  the  year  1873,  and  has  ever  since  that  time  contin- 
ued to  reside  upon  it,  and  has  been  at  considerable  pains  and  expense  to  make 
it  a  desirable  home.  It  consists  of  several  acres  of  valuable  land,  upon  the 
east  bank  of  the  Little  Arkansas  river,  about  one  mile  from  its  confluence 
with  the  Arkansas  river,  and  is  within  the  city  limits  of  Wichita,  a  city  of 
the  second  class,  containing  a  population  of  several  thousand  persons. 

(2)  In  the  spring  of  1874,  Wlieeler  &  Shutz  commenced  the  erection  of  a 
flouring-mill  on  Chisholm  creek,  a  small  stream  about  one-half  mile  east  of 
Wichita.  Chisholm  creek  empties  into  the  Arkansas  river  several  miles  be- 
low the  mouth  of  the  Little  Arkansas.  Wheeler  &  Shutz  laid  the  foundation 
of  the  mill  and  dug  a  trench  from  the  Little  Arkansas  to  Chisholm  ere^,  in 
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the  spring  and  summer  of  1874,  and  also  commenced  the  erection  of  a  dam 
across  the  Little  Arkflnsas  at  and  below  the  point  where  the  trench 

^19     toadied  the  ^east  bank  of  the  Little  Arkansas,  the  purpose  of  which 
dam  and  trench  was  to  divert  the  water  of  the  Little  Arkansas  river 

into  Ghisholm  cn^,  to  he  used  for  a  water-power  with  which  to  run  the 

mi]].    The  dam  was  located  several  miles  (about  five)  above  the  plaintiff'? 

premises. 
(8)  In  the  mean  time  Wheeler  &  Shutz  commenced  proceedings  under  the 

mill-dam  act,  to  obtain  the  right  to  erect  said  dam,  and  to  divert  the  water 

of  the  Little  Arkansas  into  Ghisholm  creek. 

(4)  The  petition  for  the  appointment  of  tlie  commissioners  was  presented 
to  the  judge  of  the  Thirteenth  judicial  district  of  the  state  of  Kansas,  and  of 
the  district  court  of  the  county  in  which  the  dam  and  mill  were  located,  on 
the  twenty-third  day  of  May,  1874. 

(5)  The  petition  set  foith  that  Wheeler  &  Shutz  were  the  owners  of  the 
land  upon  which  the  proposed  mill  was  to  be  erected ;  that  the  proposed  dam 
across  the  Little  Arkansas  river  would  not  exceed  two  feet  in  height.  The 
petition  also  gave  the  names  of  the  persons  owning  land  to  be  affected  by  the 
erection  of  the  dam,  including  the  name  of  the  plaintiff,  and  also  designated 
the  point  at  which  the  dam  would  be  built,  and  that  the  purpose  was  to  divert 
a  portion  of  the  waters  of  the  Little  Arkansas.  On  the  day  the  petition  was 
presented,  commissioners  were  appointed  by  said  judge,  in  accordance  with 
chapter  66  of  the  General  Statutes  of  the  state  of  Kansas.  The  commissioners 
qualified  and  proceeded  to  discharge  their  duties,  and  the  plaintiff  was  duly 
notified  of  the  time  and  place  of  their  meeting  to  assess  damages  in  the  prem* 
ises,  and  on  the  fourth  of  September  following  the  commissioners  completed 
their  report,  and  on  the  ninth  of  the  same  -month  their  report  was  duly  filed 
with  the  district  clerk  of  the  proper  county. 

(6)  No  appeal  was  taken  from  the  assessment  of  damages  in  their  proceed- 
ings. The  dam  was  erected  and  trench  dug,  and  the  erection  of  thcmill  build- 
ing commenced,  before  the  filing  of  said  report. 

(7)  The  diagram  hereto  attached  shows  the  location  of  the  dam  and  trench 
and  miU  and  Woodman's  premises,  the  Little  Arkansas  and  Big  Arkansas 
and  Ghisholm  cre^,  and  the  city  of  Wichita. 

(8)  On  June  13,  1875,  Wheeler  &  Shutz  sold  a  one-third  interest  iu  the  mill 
property  to  Philip  Sipe.     On  February  10,  1876,  Wheeler,  febutz  &  Si'pe  sold 

the  mill  property  to  the  defendant  W.  A.  Thomas  and  on  the  same 
^220  day  Thomas  sold  *a  one-third  interest  to  J.  C.  Fraker,  and  a  like  in- 
terest to  £.  L.  Wheeler.  The  consideration  of  the  sale  to  Thomas  was 
the  sum  of  $22,000.  After  Thomas,  Wheeler  &  Fraker  became  the  owners  of 
tlie  property,  they  expended  $7,000  in  improvements  upon  it,  and  operated  the 
mill  until  the  eighteenth  day  of  September,  1876,  when  Fraker  sold  to  J.  R. 
Mead,  in  trust  for  the  creditors  of  the  First  National  Bank  of  Wichita,  and 
Mead  conv^ed  to  H.  B.  Oullum,  receiver  of  the  bank,  and  CuUum  to  the  de- 
fendant 'ElViB.  The  interests  of  Thomas  and  Wheeler  were  sold  under  judicial 
aale,  and  Ellis  purchased  and  now  owns  two-thinjs  of  the  property,  and  Lewis 
purchased  the  other  third.  The  building  of  the  mill  and  appurtenances  cost 
about  $30,000. 

(9)  Wheeler  &  Shutz  erected  a  dam  across  the  Little  Arkansas  river  to  the 
height  of  five  and  one-half  feet,  and  it  has  been  kept  and  maintained  to  that 
height  since  it  was  first  erected. 

(10)  It  has  been  washed  out  three  times,  and  again  built,  and  is  now  to  the 
height  of  four  and  one-sixth  feet. 

(13)  The  dam*  as  constructed  and  maintained,  diverts  at  least  half  of  the 
^ater  of  the  Little  Arkansas  river  from  the  natural  channel  into  Ghisholm 
creek. 
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(14)  The  effect  of  this  diversion  upon  the  stream  below  the  dam  is  to  cause 
the  accumulation  of  sand-bars  at  the  mouth  of  the  river,  by  which  the  water 
becomes  sluggish.  Without  the  dam  there  is  at  all  times  a  current  of  dear, 
pure  water.  The  current  being  impeded  as  above  discribed,  caused  a  kind  of 
grass  to  grow  from  the  bottom  to  the  top  of  the  stream,  which,  at  times,  be- 
comes very  thick  and  rank,  and,  as  it  decays,  becomes  offensive  to  the  smell, 
and  makes  the  water  nasty  and  unfit  to  bathe  in.  Adjoining  and  near  the 
premises  of  the  plaintiff,  the  Little  Arkansas  riyer,  in  its  natural  state,  is 
wide  and  deep,  making  a  large  body  of  water,  which  is  particularly  subject 
to  the  accumulation  and  growth  of  this  grass,  but  when  the  waters  up  the 
river  are  allowed  to  run  in  their  natural  channel  the  grass  does  not  grow  in 
this  pool,  and  it  was  never  known  to  g^w  there  before  the  erection  of  the 
dam.  The  odor  arising  from  the  grass  at  times  becomes  exceedingly  offensive 
to  the  plaintiff  and  his  family,  and  to  any  one  passing  near  the  bank  of  the 
river. 

(15)  The  building  of  this  dam  was  a  matter  of  general  notoriety  among  the 
the  people  of  the  d^  of  Wichita  and  vicinity,  and  the  defendant  knew  from 

general  rumor  that  it  was  to  be  built,  and  the  purposes  for  which  it 
*221      would  be  used,  but  *did  not  know,  and  had  no  reason  to  believe,  that 

it  would  cause  the  grass  to  grow,  and  make  the  water  and  the  atmos- 
phere offensive,  as  it  lias. 

(16)  Before  Thomas  purchased*  he  had  a  casual  conversation  with  the  plain- 
tiff, in  which  he  told  the  plaintiff  that  he  intended  to  purchase  the  mill  prop- 
erty, and  put  it  in  good  running  order.  The  plal  ntiff  made  no  special  objection 
at  the  time  or  afterwards.  At  this  time  Woodman  knew  the  height  of  the 
dam  and  its  effect  upon  the  stream. 

(17)  Woodman  never  gave  any  express  consent  to  the  erection  of  the  dam, 
nor  to  the  purchase  by  Thomas. 

(18)  It  was  a  matter  of  general  notoriety  that  Woodman  objected  to  the 
diversion  of  the  water  of  the  Little  Arkansas  river  into  Chisholm  creek  above 
his  premises,  he  having  written  articles,  and  had  them  published  in  the  city 
papers,  setting  forth  his  objections.  The  articles  were  written  after  the  pur- 
chase by  Thomas. 

(19)  Thomas  swears  that  when  he  told  Woodman  that  he  intended  to  pur- 
chase the  mill  property,  that  he  also  said  that  he  intended  to  spend  several 
thousand  dollars  in  the  improvement  of  tiiie  same,  and  that  Woodman  expressed 
his  satisfaction  thereat,  and  said  that  he  was  glad  that  some  one  with  the  req- 
uisite capital  was  going  to  take  hold  of  the  property  and  make  it  a  paying 
investment.  Woodman  swears  that  he  has  no  recollection  of  the  conversation, 
and  denies  expressly  that  he  expressed  himself  as  pleased.  On  the  other  hand, 
he  swears  that  he  always  objected  to  the  use  of  the  water-power;  and,  when- 
ever he  said  anything  about  the  subject,  he  always  urged  that  some  one  with 
the  requisite  capital  take  hold  of  the  property  and  run  it  by  steam-power. 
From  this  testimony,  in  the  light  of  the  other  testimony  in  the  case,  the  court 
cannot  find  that  Woodman  gave  any  express  consent  to  Thomas  to  use  the 
water-power  in  running  the  mill,  and  the  court  cannot  find  that  the  conver- 
sation was  of  such  a  character  as  to  leave  Thomas  to  believe  that  Woodman 
had  no  objections  to  the  diversion  of  the  waters  of  the  Little  Arkansas  river 
for  the  purpose  of  a  water-power.  ■  • 

(21)  The  Little  Arkansas  river  runs  through  lands  which  are  underlined 
with  a  mixture  of  sand  and  gravel,  through  which  the  water  percolates,  by 
which  the  channel  below  the  dam  is  fed ;  and  hence  there  is,  at  an  ordinary 
stage  of  water,  a  current  in  the  river  below  the  dam ;  but  the  current  is  very 

much  Impeded  and  more  or  less  sluggish,  and  especially  so  where  the 
*222      river  passes  through  and  by  the  premises  of  the  ^plaintiff ;  and  it  is 

by  reason  of  this  that  the  channel  becomes  clogged  with  sand-ban, 
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pedallj  at  the  month  of  the  river,  and  more  especially  when  the  Big  Arkansas 
river  rises  without  a  corresponding  rise  in  the  little  river. 

(22)  The  plaintiff,  in  the  fall  of  1876,  visited  the  dam  when  it  was  five  feet 
high,  and  walked  across  the  same.  The  dam  was  afterwards  washed  out  and 
rebailt  twice  to  the  same  height. 

(23^  If  the  owners  of  the  mill  are  compelled  to  abandon  the  dam  on  the  Lit- 
tle Arkansas,  the  waters  of  Ghisholm  creek  will  be  valueless  as  a  water-power. 

(24)  The  mill  machinery  is  so  constructed  that  it  may  be  operated  by  steam- 
power,  in  which  case  the  owners  would  be  subjected  to  a  considerable  loss  and 
expense. 

(25)  The  plaintiff  never  commenced  any  action  to  restrain  the  building  or 
maintaining  of  said  dam,  and  the  diversion  of  the  water  from  the  Little  Ar- 
kansas, until  he  commenced  this  action. 

(26)  Before  Thomas  purchased  the  property,  he  took  legal  advice  as  to  the 
validity  of  the  proceeding  to  obtain  the  right  to  divert  the  water  from  tlie 
Little  Arkansas  river,  and  was  advised  that  the  proceedings  were  valid.  He 
believed  this  advice  was  correct,  and  gave  him  the  right  to  divei*t  the  water. 

(27)  The  plaintiff  discovered  that  the  dam  caused  the  water  to  stagnate  and 
the  grass  or  moss  to  grow,  as  above  stated,  in  the  summer  of  1876. 

(&)  When  the  river  is  swollen  by  heavy  rains,  no  inconvenience  results  to 
the  plaintiff,  and  if  any  grass  has  grown  in  the  water  it  is  washed  out  by  high 
water,  and  the  channel  remains  pure  and  abundant  until  the  water  subsides 
to  an  ordinary  stage,  and  sufficient  time  elapses  with  low  water  to  enable 
the  grass  to  grow  again 

(S)  In  the  trench  or  race-way  there  is  a  water-gate  which,  when  open,  lets 
the  water  through  Ghisholm  creek  and  to  the  mill,  but,  when  closed,  shuts  off 
the  V  ater  from  Ghisholm  creek,  and  at  the  time  the  channel  of  the  river  is 
fuller  and  the  current  stronger  than  when  the  water-gate  is  open.  This  has 
the  effed^  to  impede  the  growth  of  the  grass;  and  as  there  will  naturally  be 
frequent  occasion  to  shut  down  the  water-gate,  and  as  there  are  frequent 
freshets  which  swell  the  river,  the  water  of  the  river  below  the  dam  will  gen- 
erally be  pure  and  sufficiently  abundant  to  prevent  any  inconvenience  to  the 

plaintiff,  but  there  is  a  probability  at  any  time  of  a  reoccurrence  of  the 
^223      conditions  which  will  cause  an  inconven^ience  and  loss  of  comfort  to 

the  plaintiff,  and  a  depreciation  of  the  value  of  his  property,  by  reason 
of  its  proximity  to  the  river  bank,  all  this  resulting  from  the  stagnation  of  the 
water,  the  growth  and  decay  of  the  grass,  as  has  been  above  described. 

Thereon  the  court  made  the  following  conclusions  of  law : 

(1)  The  plaintiff  is  entitled  to  have  the  waters  of  the  Little  Arkansas  river  run 
in  its  natural  channel  upon  his  premises,  and  he  Is  entitled  to  all  the  water; 
and  there  is  no  law  of  this  state  by  which  he  may  be  deprived  thereof,  without 
Ms  agreement  or  laches. 

(2)  The  owner  of  land  upon  which  there  is  a  stream  of  water,  who  with- 
out objection  sees  another  divert  the  water  from  his  premises,  for  manufactur- 
ing purposes,  and  knows  that  such  person  is  expending  large  sums  of  money 
:ii  the  erection  of  buildings,  works,  and  machinery,  which  will  be  compara- 
tively of  little  value  without  the  water  so  diverted,  such  owner,  by  his  acqui- 
escence, is  held  to  lose  his  right  to  the  water,  and  will  not  afterwards  be  per- 
mitted to  assert  and  maintain  such  right,  so  as  to  occasion  great  loss  to  the 
party  so  using  the  water. 

(3)  This  rule  extends  to  the  cases  where  the  results  of  the  diversion  of  the 
water  are  natural,  direct,  and  necessary,  and  does  not  extend  to  cases  in  which 
^  results  were  unforeseen,  and  could  not  be  calculated  upon  with  reasonable 
certainty.  In  this  case,  the  court  finds  that  while  Woodman  was  charged  with 
aotice  of  the  erection  of  the  dam,  and  that  the  purpose  was  to  divert  the  water 
of  the  Little  Arkansas  from  its  natural  channel,  owing  to  the  peculiarities  of  the 
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channel,  the  formation  of  theaurrounding  country,  and  the  percolation  of  the 
^ater  through  thei  under  strata  of  sand  and  grayel,  he  could  not  calculate  with 
any  degree  of  certainty  what  amount  of  water  would  he.  diyerted»  nor  could 
he  foresee  that  the  grass  would  grow  and  fill  the  water,  and  decay,  and  make 
,  his  premises  undesirable. 

(4)  The  owner  of  the  land  may  also  lose  his  right  to  the  water  by  lapse  of 
time,  if  he  fails  in  due  time  to  assert  his  right,  by  which  third  persons  are  in- 
duced to  invest  money,  in  the  reasonable  belief  that  no  such  right  will  ever  be 
asserted.  It  is  for  the  couii;  to  determine  whether,  from  all  the  circumstances, 
it  would  be  inequitable  and  unjust  to  allow  the  assertion  of  such  right,  and  this 
is  a  question  addressed  largely  to  the  judicial  conscience  and  discretion. 
'('224  *(5)  In  this  case  the  court  finds  that  Woodman  has  not  unreasonably 
delayed  the  beginning  of  his  action.  It  could  not  have  been  fairly 
presumed  at  the  time  Thomas  and  Ellis  and  Lewis  and  Fraker  purchased  the 
mill  that  Woodman  had  abandoned  his  right.  It  may  fairly  be  presumed, 
from  all  the  circumstances,  that  the  delay  was  for  the  purpose  of  investigation 
and  trial,  in  order  to  determine  whether  his  injuries  were  such  as  to  entitle 
him  to  relief  in  a  court  of  equity, 

(6)  The  court  concludes  that  Woodman  is  entitled  to  the  relief  demanded, 
and  the  defendants  will  be  perpetually  enjoined  from  maintaining  the  dam 
complained  of,  and  from  diverting  the  water  of  the  Little  Arkansas,  as  charged 
in  the  petition. 

Judgment  was  entered  accordingly  in  favor  of  W.  G.  Woodman,  the 
dam  was  ordered  to  be  removed  and  the  race-course  filled  up,  and  the 
defendants  enjoined  from  rebuilding  the  dam  or  opening  the  race« 
course,  and  from  diverting  the  water  from  the  Little  Arkansas  river 
into  Chisholm  creek.     The  defendants  bring  the  case  here. 

H.  G.  Ruggles,  for  plaintiffs  in  error. 

The  defendant  in  error  is  not  entitled  to  the  relief  which  he  asks.  He  is 
conclusively  estopped  by  his  acquiescence  in  the  building  of  the  dam  com- 
plained of,  and  the  mill  and  the  improvements  connected  therewith, — of  all 
of  which  he  had  early  and  full  knowledge, — and  by  his  delay  in  bringing  this 
action,  or  in  any  other  manner  making  known  his  dissent  from  building  and 
maintaining  said  dam.  Equity  will  not  grant  him  relief,  but  will  leave  him 
to  pui*sue  his  remedy  at  law  for  damages.  When  the  work  was  begun,  he 
ought  to  have  interposed  his  objection;  and,  if  it  was  not  stopped,  he  should 
then  have  brought  his  action.  Equity  would  then  have  entertained  his  suit, 
but  now^  it  will  not.  Birmingham  Canal  Co.  v.  Lloyd,  18  Ves.  515;  Venard 
V.  Cross,  8  Kan.  *257;  Sheldon  v.  Rockwell,  9  Wis.  166;  Bankart  v.  Hough- 
ton, 27  Beav.  425;  Bochdale  Canal  Co.  v.  King,  16  Beav.  630;  Wood  v.  Sut- 
cUffe,  2  Sim.  (U.  S.)  163;  Great  Falls  Co.  v.  Worster,  15  N.  H.  424;  Carroll 
V.  Turner,  54  Ga,  178;  Baltimore  &  O.  R.  Co.  v.  Strauss,  37  Md.  237;  Morris 
&  E.  R.  Co.  V.  Prudden,  20  N.  J.  Eq.  531;  Swain  v.  Seamens,  9  Wall.  255; 
Brown  v.  Bowen,  30  N.  T.  520;  Woodbury  v.  Short,  17  Vt.  387;  Pierson  v. 
Cincinnati,  etc.,  Co.,  2  Disney,  100;  Helms  v.  McFadden,  18  Wis.  191;  Kel- 
logg v.  Ely,  15  Ohio  St.  64;  Cliapman  v.  Mad  River  &  L.  E.  R.  Co.,  6  Ohio  St. 

137;  Goodin  v.  Cincinnati,  etc.,  Co.,  18  Ohio  St.  169;  Quinlan  v.  Myers, 
*225      29  Ohio  St.  500;  *Kerr,  Inj. 299;  Bigelow,  Estop. 497;  Wood,  Nuis.  § 

796;  Wendell  V.  Van  Rensselear,  IJohns.  Ch.344;  L' Amoreux  v,  Vis- 
cher,  2  N.  Y.  281 ;  Sleeper  v.  Bullen,  6  Kan.  *306. 

Slu88  dt  Hattortf  for  defendant  in  error. 

The  facts  as  proved  and  admitted  by  the  pleadings  do  not  disclose  the  ex- 
istence of  a  single  one  of  the  essential  elements  of  an  estoppel.  Flower  v. 
Elwood,  66  111.  447;  Bigelow,  Estop.  480;  Clark  v.  Coolidge,  8  Kan.  ^189. 
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Nearly,  if  not  quite,  all  of  the  authorities  cited  on  behalf  of  plaintiffs  in  error 
are  based  upon  such  a  case  as  where  one  man,  having  an  interest  in  land, 
stands  by  and  sees  another,  who  makes  a  bona  fide  claim  to  the  same,  expend 
money  in  the  improvement  of  such  land,  in  ignorance  of  the  rights  of  tli« 
oUier.  We  find  no  case  holding  that  one  making  such  Improvements  with 
knowledge  of  the  rights  or  claim  of  another  can  invoke  an  estoppel  in  his 
fsTor.  The  rule  is  that  there  is  no  estoppel  in  such  case.  One  who  makes 
expenditures*  with  the  knowledge  that  another  has  or  claims  a  right  to  the 
property*  makes  such  expenditures  at  his  peril.  There  is  not  a  case  cited  which 
fits  the  facts  of  this  case. 

The  ix)lnt  is  made  that  the  defendant  in  error  is  estopped  to  maintain  this 
action  by  reasons  of  his  laches  in  bringing  it.  What  would  be  unreasonable 
delay  in  such  a  case  is  a  question  principally  of  fact.  The  court  below  found 
that,  under  the  circumstances  of  this  case.  Woodman  was  not  chargeable. with 
unreasonable  delay  in  bringing  his  action.  Unless  the  facts  are  such  as  to 
enable  this  court  to  say  that  it  is  clear  that  the  court  below  erred,  the  finding 
apon  this  point  should  not  be  disturbed.  ^ 

HoRTON,  G.  J.  In  our  yiew  of  this  case,  owning  to  the  conduct  of 
the  defendant  in  error,  it  is  unnecessary  to  decide  what  rights  the 
original  proprietors  of  the  flouring-mill  obtained  under  the  condem- 
nation proceedings,  instituted  by  them  in  1874,  for  the  purpose 
*226  of  diverting  water  from  the  Little  ^Arkansas  river  into  Chis- 
holm  creek  or  to  construe  section  1,  c.  66,  Gomp.  Laws  1879, 
relating  to  the  turning  of  an  adjacent  stream  or  spring  into  another 
stream.  This  leaves  only  one  question  for  our  determination : 
Whether  the  defendant  in  error  is  estopped,  by  bis  silence  and  acquies- 
cence in  the  construction  and  continuance  of  the  dam  and  race-course 
in  controveray,  from  obtaining  the  interference  of  a  court,  sitting  as 
a  court  of  equity,  in  his  behalf  as  prayed  for  by  him  in  his  petition. 
In  brief,  whether  said  defendant  in  error  has  by  laches,  or  his  own 
acts,  depriTod  himself  of  the  right  to  ask  equitable  relief.  The  trial 
eourtin  its  conclusions  of  law  fully  recognizes  the  doctirine  that  the 
owner  of  land  may  lose  his  right  to  the  flow  of.  water  in  its  natural 
channel  npon  his  premises,  by  permitting  others  to  expend  large 
sams  of  money  in  diverting  the  water  for  manufacturing  purposes, 
and  failing  to  commence  bis  opposition  when  he  conld  have  done  so 
vith  justice.  An  attempt  is  made,  however,  to  except  this  case  from 
the  general  rule  on  the  theory  that,  where  the  results  of  the  diversion 
are  unforeseen,  and  cannot  be  calculated  with  reasonable  certainty, 
the  rule  is  not  applicable.  It  may  be  true  that,  where  a  person  has 
acquiesced  in  the  erection  of  certain  workis  diverting  water  from  its 
natural  flow  apon  his  premises  under  an  erroneous  opinion,  and  in 
ignorance  of  the  consequences  to  him,  that  he  is  not  afterwards  es- 
topped from  all  remedy,  if  at  a  subsequent  period  he  sustains  serious 
injury,  nnforeseen  when  the  works  were  commenced.  Generally,  a 
mistake  of  fact  is  not  binding  upon  one  who  acts  in  ignorance  of  the 
real  condition  of  affairs;  but,  if  all  the  parties  are  equally  mistaken 
in  the  resultant  consequences,  another  important  principle  at  once 
enters  into  the  consideration  of  such  cases  in  the  courts,  which  is: 
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Can  tb6  parties  be  placed  in  exactly  the  same  situation  as  they  were 
in  when  the  first  act  was  done  by  one  side  and  acquiesced  in  by  the 
other  ?  If  that  cannot  be  done,  a  court  of  equity  will  weigh  the  hard- 
ships of  the  case,  the  justice  or  the  injustice  of  stopping  such  diver- 
sion, and  will  grant  or  refuse  orders  of  injunction  or  for  abatement, 
as  shall  be  most  in  consonance  with  the  equities  of  all  the 
*227  ^parties.  If  possible,  the  inconveniences  of  the  parties  will 
be  regarded;  and  to  balance  these  inconveniences  and  the  in- 
juries of  parties  thus  acting  towards  each  other,  when  inconvenience? 
and  injuries  unexpectedly  ensue,  equity  will  generally  decline  to  in- 
terfere on  either  side,  but  leave  the  parties  to  their  legal  rights  and 
their  legal  liabilities. 

In  a  legal  action,  damages  may  be  recoverable,  in  many  oases, 
when  the  laches  of  a  p^rty  deprives  him  of  the  right  to  the  interpo- 
sition of  equity  in  his  behalf.  If  we  assume  that  the  defendant  in 
error  acquiesced  in  the  construction  of  the  dam,  race-course,  and 
mill  in  ignorance  of  the  ultimate  consequences,  we  must  also  assume 
that  the  original  proprietors  of  the  mill  were  equally  ignorant;  in 
other  words,  that  neither  knew  the  injurious  consequences  of  the  di- 
version of  the  water  into  Ghisholm  creek,  and  therefore  as  both  par- 
ties were  equally  mistaken,  and  cannot  be  placed  in  exactly  the  same 
situation  as  they  were  originally  in,  equity  ought  not  to  interfere  on 
either  side,  but  leave  the  parties  to  their  legal  rights  and  liabilities. 
The  conclusion,  therefore,  of  the  trial  court  was  erroneous,  in  hold- 
ing that  the  plaintiffs  in  error  should  be  restrained  from  maintaining 
their  dam  upon  the  Little  Arkansas,  and  from  diverting  the  water 
therefrom,  notwithstanding  the  acquiescence  and  delay  of  the  defend- 
ant in  error,  on  the  ground  that  such  acqaiescence  and  delay  were 
no  bar  to  the  interposition  by  iu junction  and  like  orders,  in  view  of 
the  unforeseen  consequences  arising  from  the  grass  growing  and  de- 
caying in  the  river.  .  The  findings  of  fact  show  that,  if  the  orders  of 
the  trial  court  are  executed,  the  waters  of  Ghisholm  creek  will  be  val- 
ueless as  a  water-power,  the  dam  and  race-course  will  become  useless, 
and  that  the  mill  must  be  run  by  steam,  if  run  at  all,  which  will 
cause  loss  and  expense.  Under  these  orders,  all  the  loss  would  be 
thrown  upon  the  plaintiffs  in  error.  This  would  be  greatly  inequita- 
ble, considering  the  action  of  the  defendant  in  error. 

Further,  the  conclusion  of  the  court,  set  forth  in  the  findings  of 
law,  to  the  effect  that  the  defendant  in  error  was  not  guilty  of  un- 
reasonable delay  in  bringing  his  suit,  is  not  sustained  by  the 
*228  findings  of  fact.  By  these  findings,  it  appears  *that,  in  the 
summer  of  1876,  he  knew  the  full  consequences  to  his  prem- 
ises of  the  diversion  of  the  water  from  the  Little  Arkansas  river,  and 
in  the  fall  of  that  year  visited  and  walked  across  the  dam.  There- 
after he  could  not  plead  ignorance  of  the  real  facts  in  the  case.  Yet 
he  permitted  the  dam  in  the  river  to  be  twice  rebuilt  to  the  same 
height,  after  the  fall  of  1876,  and  made  no  serious  objection,     fie 
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waited  till  March,  1878,  to  oommence  any  legal  opposition,  and  there- 
fore, in  our  opinion,  has  been  guilty  of  improper  delay  in  applying 
to  the  conrt  for  equitable  interference  in  his  behalf.  He  has  acted 
in  such  a  manner  as  estops  him  from  the  assertion  of  any  right  to 
the  mterposition  of  a  court  of  equity.  Whether  he  has  also  deprived 
himself  by  his  conduct  of  all  legal  remedies,  we  need  not  now  decide. 
The  conclusions  we  have  reached  dispose  finally  of  this  case.  Ban- 
kartv.  Houghton,  27  Beav.  426;  Birmingham  Canal  Co.  v.  Lloyd, 
18  Yes.  616;  Sheldon  v.  RockweU,  9  Wis.  166;  Tichenor  v.  Wilson, 
8N.  J.  Eq.  197;  Burden  v.  Stein,  27  Ala.  104;  Water-Lot  Co.  v. 
Bucks,  6  Ga.  316;  Jacox  v.  Clark,  Walker,  Ch.  249;  Sprague  v. 
8*®f^®' 1  S- 1-  247;  Gray  v.  Ohio  &  P.  E.  Co.,  1  Grant,  Cas.  412. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  directions  to  the  court  to  deny  the  relief  demanded 
by  the  defendant  in  error,  and  to  render  judgment  in  favor  of  the 
plaintiffs  in  error  for  all  costs. 

(All  the  justiceB  ooncnrring) 
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pbbbent: 
Hon.  albert  H.  HORTON,  (Jhief  Justice. 

Hon.  Daniel  M.  Valentine,  j  Associate  Justioes. 
Hon.  David  J.  Brewer,        ) 


James  0.  Horton  v.  James  E.  Watson* 
January  Term,  1880. 

County  Treasurer :  Begular  and  Consecutive  Terms :  Vaoanoy.  Under 
the  statutes  of  Kansas,  the  regular  terms  for  the  office  of  county  treas* 
urer  for  the  last  eight  years  have  been  as  follows ;  ( 1)  From  the  first  Tues- 
day of  July,  1872,  up  to  the  first  Tuesday  of  July,  1874;  (2)  from  the  first 
Tuesday  of  July,  1874,  up  to  the  first  Tuesday  of  July,  1876;  (3)  from 
the  second  Tuesday  of  October,  1876,  up  to  the  second  Tuesday  of  Octo- 
ber, 1878;  (4)  from  the  second  Tuesday  of  October,  1878,  up  to  the  sec- 
ond Tuesday  of  October,  1880;  and  between  said  second  and  third  terms 
there  was  a  period  of  time  of  three  months  and  one  week  not  belonging  to 
any  term.  The  legislature  denominated  this  intervening  space  of  time  a 
"vacancy"  in  said  oflice,  and  enacted  that  the  county  commissioners  should 
fill  the  same  by  appointment.  W.  held  the  ofiice  of  county  treasurer  of 
^  Douglas  county  for  the  latter  half  of  said  first  term,  and  for  the  whole  of 
the  second  term,  and  then  vacated  the  office.  Y.  then  took  possession  of 
tlie  office,  by  virtue  of  an  appointment  by  the  county  commissioners,  and 
held  the  office  until  the  commencement  of  said  third  term,  when  W.,  who 
had  been  elected  at  the  previous  November  election,  in  1875,  again  took 
possession  of  the  office,  for  the  purpose  for  holding  it  during  said  third  teroi. 
Held,  that  said  second  and  third  terms  were  not  "consecutive  terms,  ** 
within  the  meaning  of  section  8  of  article  9  of  the  constitution,  and  that 
W.  was  eligible  to  hold  the  office  for  said  third  term. 

Error  from  Douglas  district  court. 

Action  brought  by  Horton  against  Watson,  under  the  provis- 
"^230    ions  of  article  6,  c.  36,  of  the  General  Statutes  of  1868,  *to 

determine  the  right  of  the  contestor  to  the  ofiSoe  of  county  treas- 
urer of  Douglas  county.  The  contestor  claimed  that  at  the  general 
election  held  November  6,  1877,  he  was  legally  elected  to  said  office, 
and  that  the  contestee,  Watson,  who  had  been  declared  duly  eleoted 
thereto  at  said  election,  was  ineligible  thereto,  because  of  the  provis- 
ion in  section  3  of  article  9  of  the  state  constitution  that  no  person 
shall  hold  the  office  of  county  treasurer  for  more  than  two  conseou- 
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tive  terms.  January  29, 1878,  the  trial  ooart  found  that  Watson  was 
eligible,  and  was  dnly  elected  to  said  ofBce,  and  adjudged  and  con- 
firmed his  right  thereto  in  all  respects;  to  which  Horton  excepted, 
and  appealed  to  the  district  court,  where,  at  the  April  term,  1878, 
the  judgment  of  the  court  below  wjblb  afiSrmed.  The  contestor  brings 
the  case  to  this  court. 

S,A.RiggSf  Osbun  Shannon,  and  N.  Hoy$radt,  for  plaintiff  in  error. 

8.  0.  Tkaeher  and  Oeorge  J»  Barker,  for  defendant  in  error. 

Yalbntinb,  J.  The  main  question  involved  in  this  case  is  whether 
James  E.  Watson  was  eligible  to  hold  the  office  of  county  treasurer 
of  Douglas  county  for  the  term  commencing  on  the  second  Tuesday 
of  Oetober,  1876,  and  ending  on  the  second  Tuesday  of  October,  1878. 
And  this  question  depends  entirely  upon  the  construction  to  be  given 
to  our  constitution  and  statutes;  for  there  is  no  question  with  regard 
to  the  facts  of  the  case.  The  facts  are  all  admitted.  Up  to  Novem- 
ber, 1876,  section  3  of  article  9  of  the  constitution  was  as  follows: 

'*AI1  county  officers  shall  hold  their  offices  for  the  teim  of  two  years,  and 
until  their  successors  shall  be  qualified;  but  no  person  shall  hold  the  office  of 
sheriff  or  county  treasurer  for  more  than  two  consecutive  terms." 

This  section  was  amended  in  November,  1876,  but  the  amendmen't 
does  not  affect  this  case  in  any  respect.  The  constitution  has 
*231  never  prescribed  when  the  terms  of  ^county  officers  shall  be- 
gin or  end,  but  the  statutes  always  have.  Under  the  statutes, 
the  regular  terms  for  the  office  of  county  treasurer  for  the  last  eight 
jears  have  been  as  follows :  (1)  From  the  first  Tuesday  of  July,  1872, 
ap  to  the  first  Tuesday  of  July,  1874;  (2)  from  the  first  Tuesday  of 
Jaly,  1874,  up  to  the  first  Tuesday  of  July,  1876;  (8)  from  the 
i«eond  Tuesday  of  October,  1876,  up  to  the  second  Tuesday  of  Oc- 
tober, 1878 ;  (4)  from  the  second  Tuesday  of  October  1878,  up  to  the 
second  Tuesday  of  October,  1880.  For  convenience,  we  shall  here- 
after designate  the  above-named  terms  by  calling  them  the  first,  sec- 
ond, third,  and  fourth  terms,  as  above  numbered. 

I:  will  be  noticed  that  there  is  a  space  of  time  of  three  months 
and  one  week  between  the  above-named  second  and  third  terms, 
thieh  spaee  of  time  is  not  included  in  any  regular  term.  This  in- 
terregnum or  interlude  was  brought  about  by  a  change  in  the  law  pre- 
^ribing  the  time  for  the  commencement  and  conclusion  of  the  terms 
i  the  office  of  county  treasurer.  The  legislature  denominated  this 
niterregnam  or  interlude  a  '* vacancy"  in  said  office,  and  enacted  that 
'^e  county  commissioners  should  fill  the  same  by  appointment, 
i^omp.  Laws  1879,  p.  283,  §  61.  Said  Watson  held  the  office  of 
»>tinty  treasurer  of  Douglas  county  for  the  latter  half  of  said  first 
term,  and  for  the  whole  of  the  second  term,  and  then  vacated  the 
See.  Bobert  Toung  then,  by  appointment  of  the  county  commis- 
"ioners,  took  possession  of  the  office,  and  held  it  until  the  oommence- 
nent  of  said  third  term,  when  Watson,  who  had  been  eleeted  at  the 
V.23K— il 
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previous  November  eleotion  in  1875,  again  took  possession  of  the 
office  for  the  purpose  of  holding  it  for  and  during  said  third  term. 
And  the  only  question  now  to  be  considered  is  whether  Watson  was 
eligible  to  hold  the  office  for  said  third  term.  And  this  question  de- 
pends upon  whether  said  second  and  third  terms  were  '"consecutive 
terms,"  within  the  meaning  of  the  constitution,  or  not.  The 
*232  '^plaintiff  claims  that  they  were  consecutive  terms,  while  the 
defendant,  Watson,  claims  that  they  were  not. 

It  seems  to  be  admitted  by  all  parties  that  the  legislature  had  the 
legal  power  to  change  the  time  for  the  commencement  of  the  county 
treasurer's  term  of  office  from  the  first  Tuesday  of  July,  1876,  to  the 
second  Tuesday  of  October,  1876,  and  therefore  that  the  act  making 
such  change  was  to  that  extent  valid.  But  the  plaintiff  claim's  that 
the  legislature  had  no  power  at  treat  the  office  as  vacant  during  said 
intermediate  space  of  time,  or  to  any  time  during  such  period,  or  to 
provide  for  filling  the  same  by  appointment  by  the  county  commis- 
sioners, and  therefore  that  this  portion  of  the  act  was  void.  The  plain- 
tiff claims  that,  as  the  constitution  provides  that  '*all  county  officers 
shall  hold  their  offices  for  the  term  of  two  years,  and  until  their  suc- 
cessors shall  be  qualified,"  that  Watson,  and  not  Young  or  anybody 
else,  should  have  held  said  office  of  treasurer  during  said  intermediate 
space  of  time ;  that  said  intermediate  space  of  time  really  belonged 
to  Watson's  said  second  term,  and  was  a  part  thereof;  that  the  legis- 
lature, by  changing  the  time  for  the  term  of  treasurer  to  commence, 
simply  enlarged  Watson's  second  term ;  that  the  provision  of  said  act, 
which  authorized  the  county  commissioners  to  appoint  a  person  to 
fill  said  supposed  vacancy,  was  unconstitutional  and  void;  that  said 
second  and  third  terms  really  came  together,  one  succeeding  the  other, 
and  therefore  that  they  were  consecutive  within  the  meaning  of  the 
constitution.  Or,  if  mistaken  in  claming  that  said  intermediate  space 
of  time  was  a  portion  of  Watson's  second  term,  then  they  claim  that 
it  was  nothing, — a  blank  in  legal  contemplation,  a  thing  not  to  be 
counted  or  taken  into  consideration, — and  therefore  that  said  two 
terms  were  not  separated ;  that  they  really  had  nothing  between  them, 
and  were  therefore  "consecutive." 

On  the  other  hand,  it  is  claimed  by  the  defendant  that  the  term 
of  a  county  treasurer  or  other  county  officer  is,  under  the  constitu- 
tion, just  two  years,  and  no  more;  that  the  legislature  has  no 
*238  power  to  increase  the  length  of  such  *term;  that  when  a 
county  officer  holds  beyond  his  own  term  of  two  years,  under 
that  provision  of  the  constitution  which  authorizes  him  to  hold  until 
his  successor  is  qualified,  he  is  then  simply  holding  during  a  portion 
of  his  successor's  term,  and  is  not  still  holding  a  part  of  his  own 
term ;  that  said  intermediate  space  of  time  was  not  any  portion  of 
Watson's  second  term  or  of  any  other  term;  that  the  legislature 
could  not  have  made  it  a  portion  of  Watson's  second  term,  even  if  it 
had  so  desired ;  but  it  did  not  so  desire,  and  did  not  attempt  to  do  so, 
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bat  joBt  the  reverse;  that  as  said  intermediate  space  of  time  did  not 
belong  to  any  term,  it  was  therefore  a  period  of  time  intervening  be- 
tween said  second  and  third  terms,  and  preventing  them  from  being 
coDsecutiTC.  The  defendant  also  claims  tbat  he  was  ineligible  to 
hold  the  treasurer's  ofSce  during  said  intermediate  space  of  time. 
He  claims  that  be  had  already  held  the  office  "two  consecutive  terms" 
within  the  meaning  of  said  constitational  provision,  although  in  fact 
he  had  held  the  office  only  one-half  of  the  first  of  said  two  terms. 

The  constitution,  of  course,  does  not  mean  that  the  county  treas- 
nrer  may  hold  the  office  for  four  years ;  for,  if  it  did,  then  Watson 
might  have  held  said  office,  not  only  during  said  intermediate  space  of 
time,  but  also  for  nearly  nine  months  of  said  third  term.  The  con- 
stitution says  two  "terms,"  not  four  years,  and  that  the  treasurer  shall 
not  hold  the  office  '"for  more  than  two  consecutive  terms."  Now,  if 
he  should  hold  the  office  for  a  part  of  one  term,  and  then  for  the 
whole  of  the  next  term,  he  could  not  be  eligible  to  be  elected  for  still 
another  term;  for  that  would  give  him  the  office  "for  more  than  two 
consecutive  terms."  The  constitution  provides  that  "all  county  offi- 
cers shaU  hold  their  offices 'for  the  term  of  two  years,  and  until  their 
BQccessors  shall  be  qualified."  That  is,  they  shall  hold  the  office 
daring  their  full  term  of  two  years ;  and  then,  in  addition  to  their  term, 
they  shall  hold  until  their  successors  are  qualified.     This  addition 

is  evidently  no  part  of  their  term.  It  comes  out  of  their  suc- 
*234    cessor*s  term,  and  is  a  part  of  their  successor's  term.     The  *be- 

ginnings  and  the  endings  of  terms  are  fixed  by  law.  But  a 
snccessor  may  give  a  portion  of  his  own  term  to  a  predecessor,  if  he 
chooses.  If  he  defers  qualifying  for  twenty  days,  he  gives  that  much 
to  his  predecessor;  but  it  is  that  much  of  his  term,  and  not  of  his 
predecessor's  or  successor's  term,  and  he  thereby  shortens  his  own 
term  just  that  much.  He  cannot  run  over  into  his  successor's  term 
60  as  to  make  his  term  a  full  term  of  two  years,  provided  his  sucoes- 
Bor  qualifies  and  demands  the  office  on  the  day  on  which  the  statute 
Bays  the  term  shall  commence.  And  if  he  gives  a  portion  of  his  term 
to  his  predecessor,  it  being  no  part  of  his  predecessor's  term,  it  has 
been  held  that  the  sureties  of  his  predecessor  are  not  responsible  for 
defaults  occurring  during  such  period  of  time.  Biddel  v.  School-Dis- 
trict, 15  Kan.  *168;  Monger  v.  Harvey  Co.,  22  Kan.*818;  Johns  v. 
Hastings,  Id.  *464. 

The  above  provision  of  the  constitution,  however,  is  probably  qual- 
ified as  to  sheriffs  and  county  treasurers  by  the  next  provision  in  the 
same  section.  Sheriffs  and  county  treasurers,  like  other  officers,  may 
hold  their  offices  until  their  successors  are  qualified;  but  they  cannot 
hold  in  any  case  for  more  than  two  consecutive  terms.  When  their 
second  term  ends,  their  right  to  hold  the  office  ends.  They  cannot 
then  hold  over  and  into  their  successor's  term,  as  at  the  close  of  the 
first  term  they  might,  or  as  other  county  officers  might.  The  con- 
stitution does  not  say  that  they  may  hold  the  office  for  two  oonsecu« 
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iive  terms,  and  until  their  svecessors  are  qualified;  but  it  says  that 
they  ehall  not  hold  for  more  than  two  consecutive  terms. 

We  think  we  agree  mainly  with  the  defendant  in  this  case.  Wat* 
son's  second  term  expired  absolutely  and  completely  on  the  first 
Tuesday  of  July,  1876,  and  his  third  term  did  not  commence  until 
the  second  Tuesday  of  October,  1876.  Hence,  here  was  an  interreg- 
num, an  intervening  space  of  time  of  over  three  months,  separating 
these  two  terms,  and  not  belonging  to  either,  and  during  which  an- 
other person  held  the  office,  having  entire  control  of  all  the  funds, 
books,  papers,  etc.,  belonging  or  appertaining  to  the  office.  The  object 
of  said  constitutional  provision  was  not  to  make  a  man  inelig- 
•886  ible  to  ever  *afterwards  hold  the  office  of  county  treasurer  after 
he  had  held  it  for  two  consecutive  terms;  but  the  real  ob- 
ject was  to  require  him  to  go  out  of  the  office  for  a  time,  and  to  deliver 
to  another  all  the  funds,  books,  papers,  etc.,  belonging  to  the  office, 
so  that  a  full,  complete,  honest,  and  final  settlement  could  be  made 
with  him.  Now,  three  months'  time,  we  think,  was  ample  for  this 
purpose,  at  least,  if  the  other  officers,  with  whom  he  was  to  settle, 
were  anywhere  near  competent. 

The  judgment  of  the  cOurt  below  will  be  affirmed. 

(All  the  justices  concurring.) 


A.  D.  Bbown  and  others  t;.  Statb  of  Kansas  ex  rel,  G.  B.  Gbaves 

Atty.,  etc. 

January  Term,  1880. 

Bond :  Liability  of  Sureties  on  Administrator's  Bond.  Where  the  re- 
cords of  the  probate  court  show  that  an  administrator  made  a  final  settle- 
ment with  the  probate  court,  and  that  there  was  then  in  the  possession 
of  the  administrator,  and  belonging  to  the  estate*  the  sum  of  $394.60. 
and  such  settlement  is  not  disputed,  and  the  probate  court  at  the  time  of 
the  settlement  ordered  that  the  administrator  give  a  new  bond,  with  ap- 
proved security,  and  three  days  thereafter  such  new  bond  is  given,  heldf 
that  the  sureties  on  such  new  bond  are  liable  for  any  failure  of  the  i\d- 
ministrator  to  afterwards  pay  over  said  8394.60,  as  required  by  law,  and 
by  the  order  of  the  probate  court;  although  the  administrator  may  have 
in  fact  appropriated  the  money  to  his  own  use,  at  some  time  prior  to  the 
execution  of  said  new  bond.* 

Error  from  Coffey  district  court. 

^Not  liable  for  rents  collected  by  administrator,  which  belonged  to  the  heirs, 
as  against  the  administrator.    Head  v.  Sutton.  31  Kan.  616,  8  Pac.  Rep.  280. 

As  to  the  liability  of  the  sureties  under  the  bonds  of  executors  and  administra- 
tors, see  Haight  v.  Brisbin,  (N.  Y.)  8  N.  E.  Rep.  74;  Lyon  v.  Osgood,  (Vt.)  7  AtL 
Rep.  5;  State  v.  Wilmer,  (Md.)  3  Atl.  Rep.  252;  Huntsman  v.  Hooper,  (Minn.)  20 
N.  W.  Rep.  127:  Clark  v.  Fredenburg.  (Mich.)  5  N.  W.  Rep.  306;  Buel  v.  Dickey, 
(Neb.)  2  N.  W.  Rep.  884;  Weihe  v.  Stathman,  (Cal.)  7  Pac.  Bep.  678.- 
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On  the  foarteenth  day  of  March,  1874)  one  John  W.  Henderson, 
who  was  at  and  before  that  date  the  duly-appointed,  qualified,  and 
acting  administrator  of  the  estate  of  James  H.  Parker,  deceased,  made 
bis  final  settlement  as  such  administrator  in  and  with  the  pro- 
•236  bate  court  for  the  county  of  Coffey.  *Thereupon  the  said  court 
made  the  following  order  in  the  matter  of  the  estate  aforesaid, 
to-wit: 

"And  DOW  comes  into  court  John  W.  Henderson,  administrator  of  James 
H.  Parker,  deceased,  and  files  his  final  settlement  of  said  estate,  showing  that 
he  has  received  $503.75,  and  has  expended  since  last  settlement  the  sum  of 
$109.15,  leaving  in  his  hands  a  balance  of  $394.60.  The  said  account  is  ex- 
amined and  allowed.  The  administrator  is  ordered  by  the  court  to  pay  over 
said  sum  of  $394.60  to  the  heirs  at  law  of  said  James  H.  Pailier,  deceased, 
who  are  entitled  by  law  to  receive  the  same.  The  administnitor  is  also  ordered 
by  the  court  to  file  a  new  bond,  as  administrator  of  said  estate,  with  securities 
such  as  shall  be  approved  by  the  court. 

"^In  pn^bate  court,  March  14,  1874. 

"  W.  A.  Allison,  Probate  Judge." 

On  the  seventeenth  day  of  March,  1874,  in  compliance  with  the 
above  order,  the  said  John  W.  Henderson,  as  principal,  and  the  said 
A.  D.  Brown,  Charles  Morse,  and  A.  Holland,  as  sureties,  executed 
and  filed  in  said  court  a  certain  bond,  of  which  the  following  is  a  copy, 
to-wit: 

"Know  all  men  by  these  presents,  that  we,  John  W.  Henderson,  as  princi- 
pal, and  A.  D.  Brown,  A.  Holland,  and  Charles  Morse,  as  sureties,  do  owe 
and  are  indebted  unto  the  state  of  Kansas  in  the  penal  sum  of  eight  hundered 
dollars,  lawful  money  of  the  United  States,  for  the  faithful  payment  of  which, 
well  and  truly  to  be  made,  we  hereby  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  and  firmly,  by  these  presents. 

"Signed,  sealed,  and  dated  this  seventeenth  day  of  March,  1874. 

"The  condition  of  the  above  bond  is  that,  if  John  W.  Henderson,  admin- 
istrator of  the  estate  of  James  H.  Parker,  shall  make  and  return  into  court, 
on  oath,  within  sixty  days,  or  sooner  if  so  ordered  by  the  probate  Judge,  a  true 
inventory  of  all  the  goods,  chattels,  rights,  and  credits  of  the  deceased,  which 
have  or  shall  come  to  his  possession  or  knowledge,  and  also  of  all  the  real 
osteite  of  the  deceased,  and  administer  according  to  law  all  the  moneys, 
diattela,  goods,  rights,  and  credits  of  the  deceased,  and  the  proceeds  of  all  his 
real  estate  that  may  be  sold  for  the  payment  of  his  debts,  which  shall 
*237  at  any  time  come  to  the  possession  of  the  administrator,  or  to  *the 
possession  of  any  other  person  for  him,  and  render  upon  oath  a  true 
account  of  his  administration,  annually,  and  at  any  other  times  when  required 
by  the  court  or  law;  and  failing  to  do  so  for  thirty  days  after  he  shall  have 
been  notified  of  the  expiration  of  the  time  by  the  probate  court,  pay  any  balance 
remaining  in  his  hands,  upon  the  settlement  of  his  accounts,  to  such  person 
as  the  court  or  law  shall  direct,  and  deliver  the  letters  of  administration  into 
a>urt  in  case  any  will  of  the  deceased  shall  be  thereafter  proved  and  allowed, 
then  the  above  bond  is  void;  otherwise  to  remain  in  full  force. 

"A.  D.  Beown. 
"A.  Holland. 
"Ch  AS.  Morse.'* 

On  the  first  day  of  April,  1876,  the  probate  courts  in  the  matter  of 
said  estate,  made  the  following  order,  to-wit: 
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''And  it  appearing  to  the  eourt  that  the  order  of  the  coart»  directing  and 
requiring  said  administrator  to  pay  over  to  the  heirs  at  law  of  said  James  H. 
Parl^er,  deceased*  the  funds  in  lus  hands,  iias  been  made  for  over  two  years, 
and  that  no  person  authorized  by  law  to  claim  said  funds  has  made  any  claim 
thereto;  and  it  further  appearing  that  said  funds  still  remain  in  the  bands  of 
said  administrator,  and  have  not  been  paid  over  to  any  person  authorized  by 
law  to  receive  the  same. — it  is  ordered  by  the  court  that  said  John  W.  Hender- 
son, administrator  of  the  estate  of  James  H.  Parker,  deceased,  do  forthwith 
pay  into  the  county  treasury  of  Coffey  county,  Kansas,  the  said  sum  of  $3^4.60, 
in  his  hands  as  administrator  of  said  estate,  together  with  the  sum  of  ;i^5t>.39, 
being  interest  thereon  fiom  Maich  14,  1874,  to  April  1,  1876,  at  7  per  cent, 
per  annum,  and  that  he  present  and  file  in  this  court  the  proper  vouchers  of 
such  payment  within  ten  days  from  date  hereof. 

"Done  in  open  court,  this  first  day  of  April,  1876. 

"BuBTON  Li.  Kjkgsbubt,  Probate  Judge." 

The  administrator  having  failed,  neglected,  and  refused  to  comply 
with  the  foregoing  order  of  the  probate  court,  the  county  attorney  of 
Coffey  county,  on  the  fourteenth  day  of  August,  1877,  brought  an 
action  in  the  district  court  of  said  county  against  the  said  John  W. 
Henderson,  and  the  said  sureties  upon  the  new  bond  by  them  executed 
and  filed  as  aforesaid,  for  the  recovery  of  the  said  sum  of  J394.60, 

with  interest  from  and  after  the  fourteenth  day  of  March,  1874. 
*238     *Thereafter,  the  said  A.  D.  Brown  duly  filed  his  separate  an- 

swer  to  the  petition  filed  in  the  above  action  on  said  bond,  the 
first  defense  therein  contained  being  a  general  denial,  and  the  second 
and  third  defenses  therein  set  up  being  as  follows,  to-wit : 

** Second  d^enae.  That  on  the  fourteenth  day  of  March,  1874.  at  which 
time  the  plaintiff  avers  that  the  said  defendant  John  W.  Henderson,  as  adminis- 
trator of  the  estate  of  James  H.  Parker,  deceased,  made  and  filed  in  the  probate 
court  of  said  county  of  Coffey,  his  final  settlement  of  said  estate,  showing  in 
his  hands  a  balance  of  $894.60,  the  said  John  W.  Henderson,  as  such  adminis- 
trator, did  not  then  have  in  his  hands  said  sum  of  8394.60  belonging  to  said 
estate,  or  any  pai-t  thereof;  but  this  defendant  says  that,  in  truth  and  in  fact, 
the  said  John  W.  Henderson  had,  at  and  before  the  said  fourteenth  day  of 
March,  1874,  wholly  converted  and  appropriated  the  same  to  his  own  private 
uses  and  purposes." 

This  defendant  further  answering  plaintiff's  petition,  saith: 

** Third  D^enae,  That  on  the  seventeenth  day  of  March,  1874,  at  which 
time  the  plaintiff  alleges  that  this  defendant,  as  one  of  the  sureties  therein, 
made,  executed,  and  filed  in  the  probate  court  of  the  said  county  of  Coffey,  a 
certain  bond,  of  which  alleged  bond  a  copy  is  set  forth  in  plaintiff^ s  petition 
as  a  part  thereof,  the  said  defendant  John  W.  Henderson,  as  the  administra- 
tor of  the  estate  of  the  said  James  H.  Parker,  deceased,  did  not  then  have  in 
his  hands  or  under  his  control  the  said  sum  of  $394.60,  or  any  part  thereof; 
but  this  defendant  says  that,  in  truth  and  in  fact,  the  said  John  W.  Hender- 
son had  theretofore  wholly  converted  and  appropriated  the  said  sum  of  $394.60 
to  his  own  private  uses  and  purposes;  and  this  defendant  says  that  since  said 
•  seventeenth  day  of  March,  1874,  no  goods,  chattels,  rights,  and  credits  what- 
ever, belonging  to  said  estate,  have  been  discovered  by  the  defendant,  John 
W.  Henderson,  and  brought  into  his  hands  or  under  his  control,  and  that  said 
John  W.  Henderson  now  has  in  his  hands  nothing  whatever  belonging  to  the 
estate  of  the  decedent  aforesaid." 
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The  said  Charles  Morae  duly  filed  his  separate  answer  to  the  peti- 
tion filed  in  the  above  action  on  said  bond;  the  first  defense  therein 
contained  bein^  a  general  denial,  and  the  second  defense  set  up  be- 
ing as  follows,  to-wit : 

"And  for  a  second  defense  to  said  plaintiff's  petition,  and  the  matters 
^239     therein  alleged,  this  defendant  avers  that,  at  the  time  of  *th6  mailing 

of  said  bond,  as  in  siiid  petition  set  forth,  to-wit,  on  the  seventeenth 
day  of  March,  1874,  the  defendant  John  W.  Henderson,  had  no  money,  goods, 
clialtels,  rights,  credits,  or  property  of  any  kind  or  description  whatsoever, 
in  his  hands  or  under  his  control,  belonging  to  the  estate  of  the  said  James 
H.Parker,  deceased,  and  tliat  since  that  time  no  money,  goods,  chattels,  rights, 
credits,  or  property  of  any  kind  or  description  has  come  into  the  hands  or  un- 
der the  control  of  the  said  John  W.  Henderson,  as  administrator  of  said  estate. " 

The  said  A.  Holland  duly  filed  his  separate  answer  to  the  petition 
filed  in  the  above  action  on  said  bond;  the  first  defense  therein  con- 
tained being  a  general  denial,  and  the  second  defense  therein  set  forth 
being  as  f  oUows,  to-wit : 

"" Second  I>efen9B,  The  defendant  avers  that  at  the  time  of  the  executing 
of  the  bond  referred  to  in  plaintiff^s  petition,  to-wit,  on  the  seventeenth  day 
of  March,  1874,  the  defendant  John  W.  Henderson,  had  no  money,  rights, 
credits,  or  property  of  any  description  in  his  possession  or  under  his  control 
belonging  to  the  estate  of  the  said  James  H.  Parker,  deceased;  and  that  since 
that  time  no  money  or  property  of  any  kind  has  come  into  the  hands  of  the 
said  John  W.  Henderson,  as  administrator  of  said  estate;  and  that  no  settle- 
ment since  the  making  of  said  bond  has  ever  been  made  with  the  probate 
court  of  said  county;  and  that  no  amount  whatever  was  ever  found  to  be  due 
said  estate  from  the  said  John  W.  Henderson,  by  the  probate  court,  or  any 
other  court,  since  the  making  of  said  bond." 

To  the  answer  of  A.  D.  Brown  the  plaintifiF  demurred  to  all  of  said 

answer,  after  the  first  defense  thereof,  on  the  ground  that  so  much  of 

said  answer  does  not  state  facts  sufficient  to  constitute  a  defense  to 

the  petition  of  said  plaintiff,  or  any  part  thereof.     In  like  manner, 

and  for  the  foregoing  reason,  the  plaintiff  demurred  to  the  answer  of 

Charles  Morse,  and  to  the  answer  of  A.  Holland.    On  the  fourteenth 

of  February,  1878,  in  said  district  court,  the  following  proceedings 

were  had  upon  said  demurrers,  as  appears  by  the  record  of  said  court, 

of  which  the  following  is  a  copy,  to-wit : 

"And  now  on  this  day  come  the  parties,  by  their  respective  attorneys,  and 
the  demurrers  of  the  plaintiff  to  the  separate  answers  of  the  defend- 

*240  ants,  Morse,  Brown,  and  Holland,  combing  on  to  be  heard,  the  court 
does,  on  consideration,  overrule  the  same,  and  the  plaintiff  is  allowed 

thirty  days  in  which  to  reply." 

Thereafter,  the  plaintiff,  replying  separately  to  each  of  the  fore- 
going answers,  and  to  all  of  each  of  them,  after  the  first  defense 
thereof,  said  that  it  denies  all  and  singular  the  allegations,  matters, 
and  things  in  said  answer  alleged,  set  forth,  and  contained,  inconsist- 
ent with  the  plaintiff's  petition  herein. 

On  the  eighteenth  day  of  June,  1878,  in  said  district  court,  the 
parties  to  the  above  action,  waiving  their  right  to  have  said  cause 
tried  by  a  jury,  submitted  the  cause  to  the  court  for  trial  upon  the 
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foregoing  pleadings  and  the  evidence  offered  by  the  parties  to  the  act- 
ion.  The  plaintiff  having  produced  its  evidence  in  support  of  the 
allegations  contained  in  its  petition,  the  defendant  John  W.  Hender* 
son  was  thereupon  sworn  as  a  witness  on  behalf  of  the  defendants 
Brown,  Morse,  and  Holland,  who,  in  order  to  maintain  the  issue  on 
their  part,  by  their  attorneys,  asked  the  witness  Henderson  to  state 
whether  or  not,  at  and  before  the  execution  of  the  bond  sued  upon, 
he  had  converted  the  moneys  sued  for  to  his  own  private  uses ;  which 
question  was  by  the  plaintiff's  attorneys  objected  to  as  incompetent, 
irrelevant,  and  immaterial,  and  was  also  objected  to  on  tha  ground 
that  the  witness  was  estopped  from  denying  his  sworn  statement 
made  in  probate  court  on  his  final  settlement,  March  1^,  1874,  as 
the  administrator  of  said  estate.  This  objection  was  by  the  court 
sustained,  to  which  ruling  the  said  defendants  then  and  there  duly 
excepted. 

The  defendants  then  offered  to  prove  by  said  witness  Henderson 
that  at  and  before  the  date  of  bis  final  settlement  of  said  estate  on 
the  fourteenth  day  of  March,  1874,  he  did  not  then  in  fact  have  in 
his  hands  or  under  his  control  the  said  sum  of  (394.60,  or  any  part 
thereof,  and  that  he  had  before  that  tinde  wholly  converted  said 
moneys  to  his  own  private  uses;  to  which  testimony  the  plaintiff  ob- 
jected, on  the  ground  of  its  incompetency,  irrelevancy,  and  immate- 
riality, and  on  the  further  ground  that  the  witness  was  estopped 
*241  from  denying  *his  sworn  statement  made  in  probate  court 
on  his  final  settlement  of  said  estate  as  administrator  thereof; 
which  objection  was  by  the  court  sustained,  to  which  ruling  the  de- 
fendants then  and  there  duly  excepted. 

Thereupon  the  defendants  (sureties)  offered  to  prove  by  Orson 
Kent,  who  had  been  sworn  as  a  witness  in  their  behalf,  that  at  and 
before  the  said  John  W.  Henderson  made  his  final  settlement  as  ad- 
ministrator of  said  estate,  he  (Henderson)  did  not  then  have  in  his 
hands  or  under  his  control  the  said  sum  of  $394.60,  or  any  part 
thereof,  and  that  be  had  wholly  converted  the  same  to  his  own  pri- 
vate uses;  to  which  testimony  the  plaintiff  objected,  on  the  ground 
of  its  incompetency,  irrelevancy,  and  immateriality,  which  objection 
was  by  the  court  sustained,  to  which  ruling  the  said  defendants  then 
and  there  duly  excepted  and  objected.  Thereupon  the  court  found 
that  the  said  A.  D.  Brown,  Charles  Morse,  and  A.  Holland,  as  sure- 
ties of  the  said  John  W.  Henderson,  are  indebted  to  the  common- 
school  fund  of  Coffey  county,  Kansas,  in  the  sum  of  $894.60,  with 
interest  thereon  at  the  rate  of  7  per  cent,  per  annum  from  and  after 
March  17,  1874;  whereupon  the  said  defendants  moved  the  court  to 
set  aside  the  above  findings,  which  motion  was  by  the  court  over- 
ruled, to  which  ruling  the  defendants  then  and  there  duly  excepted. 
Thereupon  the  court  rendered  judgment  against  the  said  A.  Cr 
Brown,  Charles  Morse,  and  A.  Holland,  as  sureties  of  the  said  Joiib 
W.  Henderson,  for  said  sum  of  $394.60,  with  interest  thereon  at  the 
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rate  of  seven  per  cent,  per  annum  from  and  after  tbd  seventeenth 
day  of  March,  1874,  together  with  the  costs  of  suit;  and  further  or- 
dered and  adjudged  that  said  sum  of  $394.60,  and  interest  as  afore- 
said, be  paid  into  the  treasury  of  Coffey  county,  Kansas,  for  the  ben- 
efit of  ihe  common-school  fund  of  said  county,  and  that  exeution 
issue  therefor;  to  which  judgment  the  said  defendants,  each  and 
every  of  them  separately,  then  and  there  duly  excepted  and  objected. 
The  sureties  have  brought  the  case  to  this  court. 

*342    M.  Af.  F.  Randolph,  for  plaintiffs  in  error,  cited— 

Vivian  v.  Otis,  24  Wis.  518;  Farrar  v.  U.  8.,  6  Pet.  873;  U.  S.  v.  Boyd, 
15  Pet  187;  TJ.  8.  v.  Linn,  1  How.  104;  Myers  v.  U.  8.,  1  McLean,  493;  Post- 
master  General  v.  Norvell,  Gilpin,  106;  County  of  Mahaska  v.  Ingalls,  16 
Iowa,  81;  Bessinger  v.  Dickerson,  20  Iowa,  261;  Inhabitants  of  Bochester  v. 
Randall,  105  Mass.  295;  Welch  v.  Seynionr,  28  Conn.  887;  Kingston  Mut. 
Ins.  Go.  V.  Clark,  83  Barb.  196;  Holloman  v.  Langdon,  7  Jones,  49;  Brown  v. 
Lattimore,  17  Cal.  93;  State  v.  Mann,  34  Vt.  371;  Colyer  v.  Higgins,  1  Duv. 
o;  Moore  v.  Boudinot,  64  N.  C.  190;  Annett  v.  Teny,  35  N.  Y.  256. 

6rave$  dt  Manchester,  for  defendant  in  error,  cited — 

Morely  v.  Town  of  Metamora,  78  HI  394;  Moore  v.  Boudinot,  64  N.  C.  190; 
Mosick  V.  Beebe,  17  Kan.  47. 

Valrnting,  J.  The  material  question  involved  in  this  case  is 
whether  the  sureties  on  a  second  bond  given  by  an  administrator  are 
liable  for  moneys  belonging  to  the  estate  collected  by  the  adminis- 
trator and  appropriated  by  him  to  his  own  use  before  said  second 
bond  was  executed,  where  the  records  of  the  probate  court  show  that, 
just  three  days  before  said  second  bond  was  given,. a  final  settlement 
was  made  by  the  administrator  with  the  probate  court,  and  that  said 
moneys  were  then  in  the  hands  of  the  administrator,  and  that  said 
administrator  was  then  ordered  to  give  said  second  bond. 

We  think  .the  sureties  are  liable.  It  appears  froni  the  records  of 
the  probate  court  that  on  March  14,  1874,  the  administrator  had  a 
final  settlement  with  the  probate  court,  and  that  on  that  day  he  bad 
in  his  possession  $394,60  belonging  to  the  estate.  It  also  appears 
that  on  that  day  the  probate  court  ordered  that  the  administrator 
should  give  a  new  bond  with  approved  security.  This  new  bond  was 
evidently  intended  as  an  additional  security  for  said  $394.60. 
*243  On  March  *17,  1874,  said  new  bond  was  given  by  said  ad- 
ministrator and  sureties,  and  was  approved  by  the  probata 
court.  The  said  sureties  are  the  present  plaintiffs  in  error,  and  were 
defendants  below.  Said  new  bond  was  evidently  given  as  a  security 
for  said  $394.60,  and  the  sureties  must  have  understood  it  to  be  such 
If  it  was  not  given  for  this  purpose,  then  for  what  purpose  was  it  given  ? 
The  estate  had  already  been  settled,  and  this  sum  was  all  there  was 
left  of  the  estate  to  be  administered.  And  it  must  be  presumed  that 
the  sureties  giving  this  second  bond  knew  the  condition  of  the  estate, 
and  for  what  purpose  they  were  giving  the  bond.  It  must  not  be  pre- 
samed,  however,  that  they  knew  that  the  administrator  had  already 
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appropriated  said  fands  to  bis  own  nse.  But  whether  they  did  know 
it  or  not,  can  make  but  little  difference;  for,  as  before  said,  the  bond 
was  evidently  given  to  secure  that  amount.  We  think  the  termB  of 
the  bond  are  broad  enough  to  cover  it.  The  administrator  was  re- 
quired by  its  terms  to  make  an  inventory  of  everything  belonging  to 
the  estate  which  had  or  might  come  into  his  hands^  and  to  administer 
the  same  according  to  law.  If  he  bad  previously  appropriated  'said 
money  to  his  own  use,  then  he  was  liable  to  the  estate  for  that  amoant ; 
and  that  liability  was  assets  in  his  hands  belonging  to  the  estate^  and 
it  was  his  duty,  as  administrator,  to  make  such  assets  available  to 
the  estate,  as  required  by  law.  It  was  his  duty,  as  administrator,  to 
collect  it,  procure  it,  and  produce  it  for  the  estate,  or  to  be  used  as 
might  be  provided  by  law.  It  is  the  duty  of  an  administrator  to  col- 
lect for  the  estate  everything  due  to  the  estate,  or  to  which  the  estate 
has  a  legal  claim,  whoever  may  be  the  party  liable.  If  he  is  the  party 
liable,  then  he  should  pay  or  deliver  the  amount  or  thing  for  which 
he  is  liable,  as  ordered  by  the  probate  court;  and  if  he  fails  to  4o  so, 
being  able  to  do  so,  there  could  be  no  hardship  in  holding  himself 
and  his  sureties  liable  on  his  bond.  We  would  refer  to  the  following 
authorities :  Pinkstaff  v.  People,  59  111.  148;  Morley  v.  Town  of  Met- 
amora,  78  lU.  894;  Boper  v.  Trustees  of  Sangamon  Lodge,  (decided 
by  the  supreme  court  of  Illinois  in  June,  1879,)  9  Cent.  Law 
♦244  J.  *266;  State  v.  Grammer,  29  Ind.  530;  McCabe  v.  Baney, 
82  Ind.  309;  Boone  Go.  v.  Jones,  (decided  by  the  supreme 
court  of  Iowa  in  November,  1879,)  9  Gent.  Law  J.  441;  same 'case 
in  13  Western  Jur.  646,  and  2  N.  W.  Bep.  987 ;  Baker  v.  Preston, 
Gilmer,  235.  The  first  case  above  cited  is  almost  directly  in  point ; 
and  nearly  all  the  others  hold  that  the  sureties,  as  well  as  the  prin- 
cipal, are  estopped  from  denying  the  truth  of  what  the  principal's  set- 
tlement shows, 

The  judgment  of  the  court  below  will  be  afSrmed. 

(All  the  justices  concurring. j 


Statb  of  Kansas  v.  James  O'Eanb. 
January  Term,  1880. 

!•  Homicide :  Information.  An  information  is  not  insufficient  merely  be- 
cause it  states  in  one  count  that  the  assault,  battery,  and  killing  charged 
against  the  defendant  were  done  by  means  of  ''some  deadly  weapon  or  in- 
s&ument,  the  kind  and  description  of  which  are  unknown,"  and  then 
states,  in  another  count,  that  such  assault,  batteryt  and  killing  were  done 
by  means  of  the  defendant's  ''hand  and  fist." 

2. :  Conviction  of  Lesser  Offense  than  Charged.    A  defendant 

may  be  charged  with  committing  murder  in  the  first  degree,  and  then  be 
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oonyicked,  on  such  charge,  of  oommitting  an  assanlt  and  battery  only: 
provided,  however,  that  the  assault  and  battery  are  necessarily  included 
io  such  charge.  [State  v.  Watson,  80  Kan.  285, 1  Pac.  Bep.  470;  State 
Y.  BorweU,  ^4  Kan.  315,  8  Pac.  Bep.  471.] 

8.  Costs:  Criminal  Case.  Where  an  information  charges  an  offense  which 
includes  both  a  misdemeanor  and  a  felony,  and  the  jury  find  the  defend- 
ant guilty  of  the  misdemeanor  only,  the  defendant  should  pay  costs  only 
as  for  a  misdemeanor.^ 

Appeal  from  Atchison  district  court. 

Prosecution  for  murder  in  the  first  degree.     At  the  November  term, 

1879,  of  the  district  court,  the  appellant,  O'Eane,  was  found  guilty 

of  an  assault  and  battery,  and  ^as  sentenced  to  pay  a  fine  of  f  200, 

and  dosts,  and  to  be  imprisoned  in  the  county  jail  until  said  fine  and 

costs  were  paid.     0*Kane  appeals  to  this  court. 

•245    *ir.  W.  Outhrie  and  Frank  Royse,  for  appellant. 

The  court  erred  in  overruling  the  defendant's  motion  to  quash  the 
infonnation.  The  information  attempted  to  state  two  distinct  offenses:  Firsts 
the  killing  of  John  McGuire  by  means  of  a  deadly  instrument;  and*  second^ 
the  killing  of  the  deceased  by  means  of  a  fall  upon  the  floor,  produced  by  the 
defendant,  by  means  of  blows  from  the  defendant's  hand  and  fist.  Nor  was 
the  inform ation  certain  as  regards  the  offense  charged.  Is  the  accused  charged 
with  the  killing  of  the  deceased  by  means  of  a  fall,  or  by  means  of  a  blow 
from  the  fist,  or  by  means  of  blows  from  a  deadly  weapon  ?  The  single  death 
could  only  be  produced  by  a  single  cause,  or  a  combination  of  causes  produced 
by  the  same  agency.  Here  several  distinct  causes  of  the  death  are  charged, 
each  of  which  cannot  admit  of  the  existence  of  the  other.  Courts  will  not 
disregard  repugnant  allegations. 

In  this  state  there  is  no  such  crime  as  an  "attempt  to  commit  murder,"  or 
"an  attempt  to  commit  manslaughter."  And  if  the  offense  of  assault  is  not 
an  offense  necessarily  included  in  the  offense  of  murder  in  the  first  degree,  then 
the  verdict  in  this  case  cannot  authorize  a  judgment.  Guy  v.  State,  1  Kan. 
♦M8;  Roy  v.  State,  2  Kan.  *405;  Craft  v.  State,  8  Kan.  *485.  See,  also, 
Stewart  v.  State,  5  Ohio,  241;  Com.  v.  McGrath,  115  Mass.  150;  State  v.  Cross, 
12  Iowa,  66;  Prindeville  v.  People,  42  111.  217.  In  all  these  cases  the  decision 
IS  put  upon  the  ground  that  the  assault  is  a  part  of  the  offense.  They,  there- 
fore, cannot  be  held  authorities  to  sustain  this  verdict.  See,  also,  Carpenter 
T.  People,  4  Scam.  197 ;  Wright  v.  State,  5  Ind.  527. 

The  court  erred  in  taxing  as  costs  fees  allowed  under  section  189,  to  the 
eoanty  attorney,  for  the  prosecution  of  a  case  of  murder. 

ll'iUs  d  Wells,  for  appellee. 

Can  a  defendant  be  charged  in  the  same  information,  in  different  counts, 
with  killing  by  different  means  or  instruments?    That  is  the  very  purposa 

and  use  of  different  counts,  in  charging  the  crime  of  murder.  It  is  a 
*246     practice  sustained  everywhere,  and   upheld  by  all  ^authority.      1 

Whart.  Grim.  Law,  §§  416,  424,  425;  Madden  v.  State,  1  Kan  *340. 
Menbon  v.  SUte,  51  Ind.  14. 

The  information  in  each  count  in  fact  charges  "assault"  and  that  the  de 
fendant  did  strike,  hit,  beat,  and  bruise,  and  knock  down,  the  said  John  Mo 

*The  costs  of  the  preliminary  examination  are  properly  taxable  in  such  a  case 
State  T.  Granville,  96  Kan.  158.    Liability  of  county  for  costs  in  such  cases  con- 
udend.   Barton  Ca  v.  Negbaur,  84  Kan.  286,  8  Pao.  Rep.  8^ 
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Gaire,  and  the  Jury  found  the  defendant  gailty  of  assault  and  battery.  It 
would  seem  that  the  offense  found  was  described  and  charge ;  but  counsel 
say  that,  when  murder  is  charged,  the  misdemeanor  of  assault  and  battery  is 
merged  in  the  greater  charge,  and  conviction  can  only  be  had  for  murder  or 
manslaughter.  Such  was  tbe  law  at  one  time  in  England,  because  trials  for 
felonies  and  misdemeanors  were  not  coiuiucted  alike.  Under  the  English 
rule,  a  person  charged  with  an  assault  with  intent  to  kill  oould  not  be  fouud 
guilty  of  an  assault.  A  person  charged  with  grand  larceny  could  not  be 
found  guilty  of  petty  larceny.  A  person  charged  with  rape  could  not  be 
found  guilty  of  an  assault.  A  person  sharged  with  murder  could  not  be 
found  guilty  of  "assault  and  battery."  In  short,  a  person  charged  with  any 
kind  of  a  felony  could  not  be  convicted  of  a  misdemea'nM'.  But  such  \a 
not  the  law  in  this  countiy.  1  Whart.  Amer.  Crim.  Law,  §  400;  Stewart  v. 
State,  5  Ohio,  242;  Guy  v.  State,  1  Kan.  *448;  People  v.  Jackson,  3  Hill,  92; 
State  V.  Johnson,  30  K.  J.  Law,  185.  This  question  is  disposed  of  by  express 
statute  in  this  state.    Section  122  of  the  Criminal  Code. 

Valentine,  J.  This  was  a  criminal  prosecation  for  murder  in  the 
first  degree.  But  the  defendant  was  found  guilty  of  an  assault  and 
battery  only,  and  was  sentenced  to  pay  a  fine  of  (200,  and  costs, 
and  to  be  imprisoned  in  the  county  jail  until  such  fine  and  costs  were 
paid.  He  is  now  suffering  such  imprisonment  under  said  sentence; 
and  to  release  himself  therefrom,  he  not  only  brings  the  case  to  this 
court  on  appeal,  but  also  applies  for  a  writ  of  habeas  corpus.     With 

the  views  that  we  entertain  of  the  questions  involved  in  these 
*247     two  cases,  it  is  unnecessary  to  discuss  the  questions  aris^ing 

on  the  application  for  the  writ  of  habeas  corpus;  for  after  we 
decide  the  case  on  the  appeal,  the  imprisonment  then  ensuing  will  be 
legal,  whether  the  imprisonment  is  now  legal  or  not.  The  writ  of 
habeas  corpus  will  be  denied.  We  shall  now  proceed  to  discuss  tbe 
case  on  tbe  appeal. 

1.  The  defendant  claims  that  the  information  upon  which  he  was 
tried  was  insufficient,  because  it  set  forth  that  the  assault,  battery, 
and  killing  with  which  be  was  charged,  were  done  in  two  different 
ways:  First,  by  means  of  blows  from  "some  deadly  weapon  or  in- 
strument,  the  kind  and  description  of  which  are  unknown;"  and, 
second,  by  means  of  blows  from  his  "hand  and  fist."  The  informa- 
tion contained  two  counts,  in  the  first  of  which  it  was  charged  that 
the  assault,  battery,  and  killing  were  done  by  means  of  said  unknown 
deadly  weapon,  and  in  the  second  of  which  it  was  charged  that  they 
were  done  by  means  of  the  defendant's  hand  and  fist.  There  can  cer- 
tainly be  no  objection  to  this  mode  of  pleading  or  this  mode  of  set- 
ting forth  a  crime.  1  Whart.  Grim.  Law,  §§  424-426.  We  thinic 
the  information  was  sufficient. 

2.  The  defendant  also  claims  that,  as  he  was  charged  with  mm* 
der  in  the  first  degree,  he  could  not  legally  be  found  guilty  of,  or 
sentenced  for,  a  mere  assault  and  battery.  It  is  admitted  that  this 
could  not  be  done  at  common  law;  but  the  reason  for  the  rule  at  com* 
mon  law  never  had  any  existence  in  Kansas,  and  therefore,  accord- 
ing to  a  well-recognized  legal  maxim,  the  rule  itself  never  had  any 
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existence  in  Kansas.  Besides,  we  have  a  statute  that  governs  in 
jasi  such  cases.  Sections  121  and  122  of  the  Criminal  Code  read  as 
follows: 

.  **Sec.  121-  Upon  an  indictment  for  an  offense  consisting  of  different  de- 
grees, the  jury  may  find  the  defendant  not  guilty  of  the  degree  charged  in  the 
indictment,  and  guilty  of  any  degree  inferior  thereto,  or  of  an  attempt  to 
eommit  the  offense. 
"Sec.  122.  Upon  the  tr«al  of  an  indictment  for  a  felony,  the  defendant  may 
be  found  guilty  of  any  other  felony  or  misdemeanor  necessarily  in- 
♦248      eluded  in  that  with  which  he  is  *charged  in  the  indictment  or  infor- 
mation."   Comp.  Laws  1879,  p.  747. 

Counsel  for  the  defendant  say  in  their  hrief :  "Nor  is  there  in  this 
state  any  such  crime  as  the  attempt  to  commit  murder,  or  the  at- 
tempt to  commit  manslaughter. "  Evidently,  counsel  have  overlooked 
section  283  of  the  crimes  act.     Comp.  Laws  1S79,  p.  870. 

At  common  law,  a  defendant  charged  with  oommitting  a  felony 
could  not  be  convicted  of  committing  a  misdemeanor.  This,  how- 
ever, as  we  have  seen,  has  been  changed  in  this  state  by  statute. 
See  said  sections  121  and  122,  and  Guy  v.  State,  1  Ean.  "^448.  And  so 
has  the  common-law  rule  been  changed  in  many  of  the  other  states. 
See  cases  cited  by  counsel  for  the  state,  and  1  Whart.  Grim.  Law,  § 
400,  and  cases  there  cited.  The  assault  and*  battery  of  which  the 
defendant  was  convicted  were  clearly  and  necessarily  included  in  the 
supposed  murder  with  which  he  was  charged;  that  is,  the  assault  and 
battery  of  which  the  defendant  was  found  guilty  were  necessary  con- 
stituents and  ingredients  of  the  murder  charged  against  him.  There- 
fore, tmder  said  section  122,  the  defendant  could  properly  be  found 
gailty  of  the  assault  and  battery  only.  The  decision  in  the  case  of 
Wright  V.  State,  5  Ind.  527,  we  suppose,  is  good  law  in  Indiana,  but 
it  is  not  good  law  in  Kansas.  The  jury  in  this  case  evidently  had  doubts 
as  to  whether  the  death  of  the  deceased  was  caused  by  the  said  as- 
sault and  battery  of  the  defendant,  or  by  some  other  cause  or  causes  > 
and  therefore,  upon  that  question,  they  gave  the  benefit  of  the  doubt 
to  the  defendant,  and  found  in  his  favor,  as  to  the  cause  of  the 
death. 

3.  We  think  the  court  below  erred  in  taxing  costs.     It  taxed  $5 
eosts  against  the  defendant  for  drawing  the  information,  when  it 
should  have  taxed  only  $2.50  therefor.    Counties  and  County  Officers* 
Act,  §  139;  Comp.  Laws  1879,  p.  298.     The  law  allows  $5  to  be 
taxed  for  drawing  an  information  for  a  felony,  and  only  $2.50  for 
drawing  an  information  for  a  misdemeanor;   and  while  the 
*249    county  at*torney  drew  an  information  in  this  case  that  in- 
cluded both  a  misdemeanor  and  a  felony,  yet  the  jury  found 
the  defendant  guilty  of  the  misdemeanor  only,  and  therefore  we  think 
he  shoald  be  required  to  pay  costs  only  as  for  a  misdemeanor.     The 
judgment  of  the  court  below  will  be  modified  as  to  costs,  so  as  to  re- 
qoiie  the  defendant  to  pay  costs  only  as  for  a  misdemeanor.     In  this 
eoart  the  costs  will  be  divided  equally  between  the  count;^  and  the  de- 
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fondant.     In  all  other  respects,  the  judgment  of  the  court  below  will 
be  affirmed. 

(All  the  justices  concurring.) 


GiTT  OF  Humboldt  v.  H.  M.  MoCoy. 

January  Term,  1880* 

Constitutional  Law:  City  Ordinance.    The  constitutional  provision  that 
**no  bill  shall  contain  more  than  one  subject,  which  shall  be  clearlj  ez- 
'     pressed  in  its  title,"  has  no  application  to  city  ordinances. 

Appeal  from  Allen  district  court. 

Prosecution  for  the  violation  of  an  ordinance  of  the  city « of  Hum* 
boldty  requiring,  in  certain  cases,  a  license  to  peddle  merchandise  in 
said  city.  At  the  November  term,  1878.  the  cUstrict  court  sustained 
the  defendant's  motion  to  quash  the  complaint  filed  against  him,  ad* 
judged  that  the  defendant  be  discharged  from  arrest,  and  go  hence 
without  day,  and  that  the  city  of  Humboldt  pay  the  costs.  The 
plaintiff  brings  the  case  here. 

L.  W»  KeplingeTf  for  appellant. 

W>  H.  SlavenSf  for  appellee. 

Brewbb,  J.  The  single  question  in  this  case  is  whether  section 
16  of  article  S  of  the  state  constitution  has  any  application  to 
*260  city  ordinances.  The  section,  so  far  as  it  concerns  *this  case, 
reads:  "No  bill  shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title. "  The  ordinance  in  question  had 
no  title.  Was  it  therefore  invalid  ?  We  think  not.  The  constitution 
speaks  solely  of  bills,  and  an  ordinance  is  in  none  of  the  stages  of 
its  passage  properly  called  a  bill.  It  is  a  mere  by*law  of  a  corpora- 
tion, whose  power  to  act  and  modes  of  procedure  are  of  legislative 
creation.  The  city  council  is,  it  is  true,  in  a  limited  way,  a  legisla- 
tive body,  and  endowed  with  certain  powers  of  local  legislation,  but 
a  constitutional  provision  directing  and  controlling  the  modes  of  pro- 
cedure in  the  general  legislature  of  the  state,  and  prescribing  the 
conditions  of  its  valid  action,  was  not  intended  for  and  does  not  ap- 
ply to  the  procedure  of  the  various  local  and  subordinate  bodies 
which  it  creates.  The  same  question  was  presented  to  the  supreme 
court  of  Indiana,  and  the  same  views  expressed.  Green  v.  Indian- 
apolis, 25  Ind.  490. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  instructions  to  overrule  the  motion  to  quash  the 
complaint. 

(All  the  justices  concurring.) 
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Statb  of  EiNSAB  v»  A.  J.  PrrssBB, 

Januazy  Term,  1880. 

1.  Bnm-8hop:  Indiotment.  In  an  indictment  for  selling  liquor  without 
license,  the  pleader,  if  he  attempts  to  negative  the  forms  of  license  by 
name,  should  include  all  the  different  forms  of  license  by  which  authority 
to  sell  liquor  may  be  granted. 

2. :  Indictment:  Not  Sufficient.    The  dram-shop  act  names  only 

three  forms  of  license,— nlxam-shop,  tavern,  and  grocer;  but  the  act  pro- 
viding for  cities  of  the  second  class  authorizes  the  city  council  to  issue 
licenses  in  other  forms.  Therefore,  where  the  selling  is  charged  to  have 
been  done  in  auch  a  city,  the  indictment  is  insuificient  if,  attempting  to 
specify  the  forms  of  license,  it  simply  negatives  the  three  forms  named  in 
thedzam-Bbop  act. 

'251    ^Appeal  from  Franklin  district  court. 

Indiotment  against  Pitzer,  for  selling  intoxicating  liquor  with- 
ont  duly  taking  out  and  having  a  license  so  to  do.  At  the  May  term, 
1879,  the  district  court  sustained  defendant's  motion  to  quash  the 
indictment  filed  against  him,  and  discharged  the  defendant* 

W.  L.  Parkinson,  for  appellant. 

C.  B.  Meigs,  for  appellee. 

Bbxwbb,  J.  This  is  an  appeal  by  the  state  from  a  ruling  of  the 
district  court  quashing  an  indictment.  The  indictment  was  for  Bell- 
ing liquor  without  a  license,  and  charged  the  selling  *' without  taking 
oat  or  then  having  a  license  as  grocer,  dram-shop  keeper,  or  tavern 
keeper."  The  point  made  was  that  in  the  city  of  Ottawa,  a  city  of 
the  second  class,  where  the  selling  was  charged  to  have  been  done, 
the  defendant  might  lawfully  sell  liquor  under  a  license  in  form  as 
for  keeping  a  saloon,  or  simply  for  the  sale  of  liquor,  and  that,  as  this 
was  not  negatived  in  the  indictment,  it  was  defective.  The  dram- 
shop act  prohibits  the  sale  of  liquor  without  a  license  as  grocer,  dram- 
shop or  tavern  keeper.  The  act  concerning  cities  of  the  second  class, 
a  subsequent  statute,  grants  exclusive  authority  to  the  city  council 
to  levy  and  collect  a  license  tax  on  several  avocations,  among  them 
that  of  saloon  keeper  and  liquor  seller.  It  is  not  denied  that  a  license 
must  be  obtained,  or  questioned  that  the  indictment  would  have  been 
good  if  it  had  charged  the  selling  to  have  been  without  any  license 
therefor;  but  it  is  insisted  that  in  such  cities  the  form  of  the  license 
need  not  be  that  of  a  grocer's,  dram-shop,  or  tavern-keeper's  license, 
but  may  be  in  the  general  form  of  a  license  to  sell  liquor.  It  is  said 
that  the  pleader,  having  added  unnecessary  words  of  description  and 

limitation,  is  concluded  by  them,  and,  having  negatived  only 
*252    certain  forms  of  ^license,  and  not  having  negatived  all  the 

forms  of  license,  has  not  affirmatively  charged  a  crime.  It  is 
iamiliar  law  that  where  words  of  limitation  or  description  are  used  in 
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an  indictment  or  information,  the  state  is  oonelnded  by  them^  ThoB, 
in  case  of  the  larceny  of  a  horse,  if  the  charge  is  of  stealing  a  horse 
without  any  description  of  color,  e\ddence  is  competent  of  the  steal- 
ing of  a  horse  of  any  color;  but,  if  the  charge  is  of  stealing  a  white 
horse,  evidence  of  the  stealing  of  a  black  horse  is  incompetent*  In 
such  case  the  state,  by  its  language  of  description,  has  limited  the 
inquiry  to  the  larceny  of  a  horse  of  the  particular  color.  •  We  think 
that  rule  applicable  here.  The  state  charged  the  selling,  not  gener- 
ally without  any  license  therefor,  but  specially  without  a  license  in 
either  of  three  forms.  The  inquiry  would  therefore  be  Kmited  t# 
those  three  forms ;  but  in  a  city  of  the  second  class  the  license  need 
not  be  in  either  of  these;  and  if  it  were  shown  that  he  bad  no  license 
in  either  of.  those,  it  would  not  foUow  that  he  had  no  license  in  an* 
other  form,  and  therefore  it  would  not  appear  that  he  had  sold  without 
any  license,  or  had  violated  the  law  in  selling.  That  a  lieense,  not 
in  either  of  the  three  forms  named,  but  generally  to  sell  lifoar,  issued 
in  a  city  of  the  second  class,  would  be  valid,  and  a  proteetion  to  the 
seller,  was  decided  by  this  court  in  the  case  of  Williams  v»Lo«is,  14 
Kan,  *605. 

It  is  true  that  the  essence  of  all  these  various  forms  of  lieense  is  the 
authority  to  sell  liquor,  and  this  fact  was  reeognised  in  the  ease  just 
cited.  So  that,  if  the  indictment  bad  negatived  simply  this  essential 
element,  it  would  have  been  sufficient  as  hitherto  stated.  Bat  whete 
the  pleader  rests  on  the  forms  and  not  on  the  essence,  be  must  in- 
clude all  the  forms.  Suppose  the  indictment  had  charged  the  selling 
without  a  tavern-keeper's  license  only,  would  it  not  instantly  eoeor 
to  any  one  that  the  defendant  might  have  a  gsocei's  license  as  named 
in  the  dram-shop  act,  and  so  be  guilty  of  ne^  vidation  efi  the-  law? 
The  essence  of  each  is  the  authority  to  sell  Kquov;  but  chargimg  the 
want  of  one  does  not  negative  the  existence  of  the  others*.  And 
^253  the  act  concerning  cities  of  *the  second  class  must  be  ceo- 
strued  in  connection  with  tbedram-shep  act,  being  equally  ex* 
pressions  of  the  legislative  will;  and  as  new  forms  of  licenee  are 
named  in  the  former,  the  indictment  shook!  have  negatived  those 
forms. 

The  case  of  State  v.  Pittman,  W  Kan.  ^&&S»  in  prineiple  sustains 
this  decision,  though  some  expressions  in  the  opinion  are  apparently 
opposed.  There  the  pleader  named  one  tribunal,  and  charged  that 
there  was  no  license  from  that.  As  license  might  have  eome  from 
another  tribunal,  we  held  the  indictment  insufficient,  because  it  did 
not  negative  a  license  from  such  tribunal.  That  was  the  point  de- 
cided. The  question  now  before  us  was  not  in  our  minds,  and  any 
expressions  then  used,  apparently  sustaining  the  sufficiency  of  this 
indictment,  must  be  construed  as  applicable  solely  to  the  question 
then  under  consideration. 

The  ruling  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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A.  J.  SooTT  V.  Samubl  Mobning  and  others. 

January  Term.  1880. 

Action  brought  by  Morning  against  Scott  and  four  other  defend- 
ants, upon  a  note  and  mortgage.  Trial  at  the  April  term,  1878,  of 
the  Cherokee  district  court,  and  judgment  for  plaintiff.  Scott  brings 
the  case  here. 

John  N.  Ritter,  for  plaintiff  in  error. 

F.  A.  BetH$,  for  defendants  in  error. 

Pbb  Gubiam.  Every  question  involved  in  this  case  has  been  set- 
tled in  this  court  by  decisions  in  other  cases.  (1)  As  to  litigating 
adverse  claims  in  foreclosure  cases,  see  Bradley  v.  Parkburst,  20  Ean. 
462.  (2)  As  to  agreements  by  a  grantee  to  pay  previous  existing 
mortgages  on  the  property,  see  Schmucker  v.  Sibert,  18  Ean. 
*254  105.  *(3)  As  to  a  grantee's  remedies  and  his  measure  of 
damages  in  cases  of  breach  of  covenants,  see  Dale  v.  Shively, 
8  Kan.  *276;  McKee  v.  Bain,  11  Kan.  *569,  *578. 

The  defendant  in  error  also  refers  to  the  case  of  Parkinson  v.  Sher- 
man, 74  N.  Y.  88,  as  being  a  case  directly  in  pqint  for  this  case;  but 
that  volume  of  the  New  Tork  Beports  has  not  yet  been  received  by 
the  state  library,  and  therefore  we  have  been  unable  to  examine  it. 

The  judgment  of  the  court  below  will  be  affirmed. 


MiOBABL  Bbbdy  v.  T.  J.  Eaolb  and  others. 

January  Term,  1880. 

Action  brought  by  Beedy,  an  elector  of  Owl  Creek  township,  in 
Woodson  county,  praying  that  a  peremptory  writ  of  rmindamus  might 
be  issued,  and  directed  to  the  defendants  T.  J.  Eagle,  G.  S.  Snow,  J. 
U.  Bayer,  county  commissioners,  and  I.  N.  Holloway,  county  clerk, 
requiring  them  to  meet  as  a  board  of  canvassers,  and  canvass  the  en- 
tire vote  of  said  county,  cast  on  the  thirty-first  day  of  March,  1879, 
at  an  election  held  at  the  various  voting  places  in  said  county,  as 
well  as  in  said  Owl  Greek  township,  to  determine  whether  said  county 
fihould  subscribe  stock  to  the  amount  of  one  hundred  thousand  dol- 
lars in  aid  of  the  St.  Louis,  Kansas  &  Arizona  Bailway  Company, 
and  issue  its  bonds  for  said  amount  to  said  company,  and  to  declare 
the  result  of  said  election.  Beedy  alleged  in  his  petition  that  the 
board  had  already  canvassed  the  entire  vote  of  the  county,  except  that 
of  Owl  Greek  township,  in  which  he  was  an  elector^  and  bad  voted  at 
v.  23k— 12 
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Baid  election,  and  asked  that  the  board  be  compelled  to  reconvene 
and  canvass  the  whole  vote,  inclading  that  of  said  township;  that  be- 
fore bringing  his  action  plaintiff  had  requested  both  the  attorney  gen- 
eral of  the  state  and  the  county  attorney  of  Woodson  county  to  bring 
the  action  in  the  name  of  the  state ;  but  that  each  had  refused  so  to 
do,  and  that,  with  such  request,  he  bad  offered  to  save  the  state  from 
all  costs.  May  1,  1879,  the  judge  of  the  Seventh  judicial  district  re- 
fused to  grant  the  writ  applied  for,  as  aforesaid.  Beedy  brings  the 
case  to  this  court. 

Cates  dt  KepUnger^  for  plaintiff  in  error. 

Scott  dt  Hahn,  H.  D.  Dickson,  and  W.  A.  Atchison,  for  defend- 
ants  in  error. 

Per  Gubiav.  The  judgment  in  this  case  is  affirmed,  on  the  an* 
thority  of  Bobbett  v.  State,  10  Kan.  *9. 


*256  *Sebena  J.  Jbnkiks  v.  Biohabd  J.  Lbvis. 

January  Term,  1880. 

At  the  March  term,  1879,  of  the  district  court  of  Butler  county, 
Levis,  as  plaintiff,  had  judgment  against  Jenkins,  who  brings  the 
case  to  this  court. 

Henry  S.  Sumner  and  Buck  d  Kellogg,  for  plaintiff  in  error. 

A,  L.  Redden,  for  defendant  in  error.. 

Pbb  Gubiam.  It  appears  from  the  record  that,  after  the  introduc- 
tion of  the  evidence  in  the  case,  the  plaintiff  in  error  (defendant  in 
the  court  below)  requested  the  court  to  charge  the  jury  in  writing; 
whereupon  the  court  requested  said  party  to  write  out  any  instruc- 
tions she  desired  to  have  given,  which  she  refused  to  do,  and  there- 
upon the  court  refused  to  charge  the  jury  in  writing,  but  did  charge 
the  jury  orally.  Upon  the  authority  of  Atchison  v.  Jansen,  21  Kan. 
*560;  Atchison,  T.  &  S.  F.  B.  Go.  v.  Franklin,  ante,  *74;  and  sec- 
tion 275  of  the  Code,  (Gomp.  Laws  1879,  pp.  687,  638,}--the  judg- 
ment  of  the  district  court  against  the  plaintiff  in  error  must  be  re- 
versed, and  the  cause  remanded  for  a  new  triaL 
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James  Mabtih  v.  Dudlet  M.  Stbblb  and  another,  Partners,  etc. 

January  Term,  1880. 

At  the  April  term,  1879,  of  the  Nemaha  district  court,  D.  M.  SteeliB 
k  Co.,  as  plaintiffs,  bad  judgment  against  Martin,  as  defendant,  who 
brings  the  case  to  this  court. 

Judson  d  Motter,  for  plaintiff  in  error. 

J.  E.  Taylor^  for  defendants  in  error. 

Feb  Cubiah.  The  judgment  in  this  case  will  be  affirmed,  under 
the  authority  of  Frankhouser  v.  Ellett,  22  Kan.  *127. 


^256    ^Chables  Wn^oBOVB  v.  Jameb  S.  Btebliko,  Sheriff,  etc. 

January  Term,  1880. 

At  the  May  term,  1879,  of  the  district  court  of  Clay  county,  Ster- 
ling, sheriff  of  said  county,  as  defendant,  had  judgment  against  Win- 
grove,  as  plaintiff,  who  brings  the  case  here. 

C.  M.  Kellogg,  for  plaintiff  in  error. 

E.  H.  Wyatt,  for  defendant  in  error. 

Per  Gttbiam.  As  the  tax  warrant  in  the  hands  of  the  defendant 
against  the  property  of  the  plaintiff  is  not  shown  to  be  illegal,  and  as 
DO  personal  property  is  exempt  from  levy  and  sale  for  taxes,  the  judg- 
ment will  be  affirmed.     Comp.  Laws  1879,  p.  4S8,  §  6. 


BOAED   OF  G0M*BS   OF   OsBOBNB   Co.  V.  L.  D.  HONK. 

January  Term,  1880. 

• 
Costs:  Conntiee;  Defendant  Liable.  Where  a  defendant,  in  a  case  of 
misdemeanor  before  a  Justice  of  the  peace  of  Osborne  county,  is  found 
gnOty  and  sentenced  to  pay  a  fine  and  costs,  and  to  be  imprisoned  in  the 
county  jail  erf  Ellis  county  (there  being  no  jail  in  Osborne  county)  until 
such  fine  and  costs  are  paid,  and  such  fine  and  costs  are  not  paid,  and  the 
sheriff  then,  on  proper  warrant,  takes  the  prisoner  to  the  county  jail  of 
said  £llis  county,  and  in  doing  so  pays  railroad  fare  and  stage  fare,  Jield, 
that  the  county  orf  Osborne  is  not  liable  to  pay  the  sheriff  for  mileage,  or 
for  said  railroad  fare  or  stage  fare,  but  that  the  defendant  in  the  criminid 
action  is  liable  therefor.^ 

'The  law  has  been  changed  since  the  decision  of  this  casai    See  Labetia  Co.  ▼« 
^ney,  28  Kan.  40. 
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First.  That  on  the  thirtieth  day  of  December,  1876,  the  defendantt  A.  J. 
Buckland,  was  duly  appointed  by  the  governor  of  the  state  of  Kansas,  and 
commissioned,  as  a  justice  of  the  peace  in  and  for  Great  Bend  township,  Bar- 
ton county,  Kansas;  tliat  he  duly  qualified  and  filed  his  official  bond,  and 
thereby  came  duly  and  legally  into  possession  of  the  said  office  of  Justioe  of  the 
peace,  with  the  books,  dockets,  and  files  thereto,  and  has  ever  since 
*260  retained  poissession  of  the  '('same,  and  has  continued  from  that  time 
to  the  present  to  act  as  such  justice  of  the  peace. 

Second.  That  at  the  general  election  in  November,  1877,  the  same  being  the 
time  appointed  by  law  for  the  election  of  justices  of  the  peace,  this  said  de- 
fendant, A.  J.  Buckland,  and  one  C.Goit,  were  each  candidates  for  said  office; 
that  the  official  board  of  canvassers  of  said  county,  to- wit,  the  board  of  county 
commissioners  of  Barton  county,  after  duly  canvassing  the. votes  cast,  de- 
clared G.  Goit  duly  elected  to  said  office,  and  forthwith  issued  to  him  a  certifi- 
cate of  election,  which  said  certificate  of  election  is  in  due  form  and  in  accord- 
aD«5e  with  the  provisions  of  the  statutes  of  this  state. 

Third.  That  the  said  C.  Goit,  within  the  time  prescribed  by  law,  filed  with 
the  proper  officer  his  official  bond  and  oath  of  office,  demanded  of  the  said  de- 
fendant the  immediate  possession  of  all  books,  dockets,  papers,  and  files  ap- 
pertaining to  said  office  of  justice  of  the  peace  of  Great  Bend  township.  Bar- 
ton county,  Kansas;  and  notwithstanding  the  refusal  of  the  defendant  to  sur- 
render the  same,  said  C.  Goit  obtained  a  new  blank  book  or  docket  from  the 
township  trustee,  and  commenced  to  act  as  a  justice  of  the  peace  of  Great 
Bend  township,  and  has  acted  in  such  capacity  from  that  time  to  the  present ; 
that  Great  Bend  township  is  entitled  to  only  two  justices  of  the  peace,  and  at 
the  time  said  Goit  commenced  to  act  as  a  justice  of  the  peace  of  Great  Bend 
township,  W.  H.  Odell,  who  was  duly  elected  and  qualified,  was  acting  as  one 
of  the  justices,  and  the  said  defendant,  A.  J.  Buckland,  was  acting  as  one  of 
the  justices  of  said  townsliip. 

Fourth.  That  tiie  said  defendant,  A.  J.  Buckland,  upon  the  declaration  of 
the  said  board  of  canvassers,  did  institute  his  contest  suit  before  said  board 
of  canvassers  against  the  said  G.  Goit;  that  afterwards  said  cause  of  contest 
was  heard  upon  motion  of  0.  Goit  to  dismiss  the  same  upon  foi^r  several 
grounds;  and  said  board  of  canvassers,  sitting  as  a  contest  court  pursuant  to 
notice  to  coutestor  and  contestee,  sustained  the  motion  upon  two  of  the 
grounds  mentioned  in  said  motion ;  and  the  contestor,  A.  J.  Buckland,  except- 
ing to  the  same,  gave  notice  of  appeal  by  petition  in  error  to  the  district  court, 
and  duly  filed  the  same  in  district  court  within  the  time  prescribed  by  law; 
and  said  case  coming  on  to  be  heard  in  the  March  term,  being  the  ensuing 
term,  of  the  district  court,  the  same  was  heard  on  demurrer  to  the  petition  in 
error,  the  demurrer  was  sustained,  and  the  case  ordered  dismissed  for  want  of 
jurisdiction.  Plaintiff  in  error,  said  A.  J.  Buckland,  excepted,  and 
*261  filed  'f'his  case  in  the  supreme  court,  and  the  same  is  now  pending  and 
undetermined  in  said  supreme  court  of  the  state  of  Kansas. 

Fifth.  That  said  defendant,  A.  J.  Buckland,  has  never  filed  any  bond  or 
oath  of  office  since  the  said  general  election  In  November,  1877,  as  justice  of 
the  peace  of  said  Great  Bend  township,  Barton  county,  Kansas. 

Samxul  J,  Day^  Go.  Atty.  of  Barton  Co.,  Willard  Davis,  Atty. 
Gen.,  and  Cole  Bros.,  for  the  State. 

O.  W.  Nimocks  and  Clayton  dt  Clayton,  for  defendant. 

HoRTON,  G.  J.  It  appears  from  the  agreed  statement  of  facts  that 
Buckland  and  Goit  were  each  candidates  at  the  general  election  in 
November,  1877,  for  the  office  of  justice  of  the  peace  of  Great  Bend 
township;  that  the  proper  board  of  canvassers  duly  declared  Goit 
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elected  to  the  office,  and  issued  to  him  a  certificate  of  election ;  that 
he  filed  his  official  bond  and  oath  of  office  at  the  time  and  in  the 
manner  prescribed  by  law.  Tbis  certificate  of  election,  being  regular 
in  form,  and  signed  by  proper  anthority,  and  being  issued  upon  a 
legal  canvass  of  the  votes  of  the  election,  constitutes  prima  facie  evi- 
dence of  title  to  the  office  in  Goit.  which  can  only  be  set  aside  by 
Boeh  proceedings  for  contesting  the  election  as  the  law  provides;  and 
88  he  qualified  as  required  by  law,  he  is  entitled  to  the  office,  as 
against  every  other  person  laying  claim  thereto,  until  the  result  so 
declared  is  legally  set  aside.  Buckland  ^cannot  avoid  the  effect  of 
the  decision  of  the  canvassers  by  simply  holding  onto  the  office,  and 
claiming  that  the  decision  of  the  canvassers  was  erroneous,  or  that 
the  electors  who  cast  the  votes  were  not  legal  electors,'  or  that  fraud 
was  practiced  which,  when  investigated,  would  show  a  different  re- 
sult. The  law  will  not  permit  him,  on  the  pretense  of  championing 
the  losing  party,  to  hold  onto  the  office  for  his  own  benefit."  La 
Pointe  ▼.  O'Malley,  46  Wis.  85;  McCrAry,  Elect.  §  2041 

Any  other  doctrine  would  be  most  pernicious  in  its  results.  Any 
*26S  evil-disposed  person  in  office  at  an  election  might  contest  *the 
right  of  his  successful  rival,  without  any  reason  therefor,  other 
than  to  protract  the  contest  as  long  as  possible,  in  order  to  deprive 
the  holder  of  the  certificate  of  a  part  of  his  term.  The  particular 
facts  of  the  case  of  State  v.  Durkee,  13  Ean.  *808,  to  which  w€(  are 
referred,  are  not  like  the  facts  here;  and  hence  that  case  is  not  ap- 
plicable.  The  mere  pendency  of  the  contest  over  the  election  brought 
by  Bnckland,  as  a  contestor  against  Goit,  as  contestee,  is  no  valid 
defense  in  this  action ;  and  as  Buckland,  under  the  agreed  statement 
of  facts,  does  not  show  himself  entitled  to  the  office  in  contention,  it 
follows  that  he  is  wrongfully  holding  the  office  of  justice  of  the  peace, 
and  therefore  judgment  will  be  rendered  in  favor  of  the  state  and 
against  the  defendant,  as  prayed  for  in  plaintiff's  petition.  We  deem 
it  unnecessary  to  consider  the  motion  filed  for  judgment  on  the  plead- 
ings, as  the  parties  have  agreed  upon  the  facts,  and  hence  no  ad- 
ditional pleadings  are  requisite,  or,  if  needed,  they  will  be  considered 
as  made. 
(All  the  jnstices  concuning.) 
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Albbbt  B«  Ashmead  r.  Florbkoii  M.  Ashmhao. 

January  Term,  1880* 

Dismissal:  Disoretioii  of  Court.  After  a  case  has  been  finally  snbmitted 
to  the  jury  or  the  court»  the  plaintiff  has  no  right  to  dismiss  the  action 
without  prejudice  to  a  future  action;  but,  while  all  legal  right  on  the 
part  of  the  plaintiff  has  ended,  the  court  may,  in  its  discretion,  and  to 
prevent  injustice  and  wrong,  permit  the  plaintiff  to  recall  such  submis- 
sion, and  dismiss  without  prejudice;  and  in  such  case  the  action  of  the 
court,  unless  it  has  abused  its  discretion,  is  no  ground  of  error.^ 

Error  from  Doniphan  district  court* 

The  case  is  stated  in  the  opinion. 
*263     *  Albert  Perry,  N.  Price,  and  N.  B.  Wood,  for  plaintiff  in  error. 

Franklin  Babcock  and  Everest  d  Waggener^  for  defendant  in 
error. 

Bbbweb,  J.  This  was  an  action  for  divorce.  After  the  testimony 
had  been  received,  and  the  case  taken  under  advisement,  the  plain- 
tiff moved  the  court  for  leave  to  dismiss  her  action  without  prejudice. 
Defendant  objected,  and  insisted  that  judgment  berendered  upon  the 
merits;  but  the  court  sustained  the  motion,  and  permitted  the  plain- 
tiff to  dismiss  without  prejudice.  Was  this  error?  We  have  not  be- 
fore us  the  testimony  upon  which  the  court  acted  in  sustaining  this 
motion.  We  must  therefore  presume  it  sufficient,  if  the  court  had  the 
power  to  grant  such  a  motion.  It  will  be  conceded  that,  after  the 
final  submission  of  the  case,  the  plaintiff  had  no  right  to  a  dismissal 
without  prejudice.  Up  to  that  time  she  had  such  right,  and  could 
exercise  it  of  her  own  option,  without  the  consent  of  the  defendant  or 
the  permission  of  the  court.  At  that  time  her  rights  in  that  respect 
ceased.  But  has  not  the  court  the  power  in  its  discretion  to  permit 
a  plaintiff,  even  after  the  final  submission,  to  recall  that  submission, 
and  dismiss  without  prejudice  ?  It  would  be  both  strange  and  harsh 
if  such  power  did  not  exist.  Oftentimes,  by  some  oversight  or  for- 
getfulness,  the  plaintiff  omits  some  essential  portion  of  his  testimony. 
Is  the  court  powerless  to  afford  him  relief  ?  It  is  constant  practice 
to  open  a  ease  for  additional  testimony.     Even  after  a  jury  has  re- 

1  The  plaintiff  is  at  libertyto  dismiss  the  action  at  any  time  before  trial.  Thomp- 
son V.  Spray,  (Cal.)  5  Pac.  Kep.  606.  He  may  do  so  after  argument  of  couns^, 
bat  before  tho  Judge  has  instructed  the  jury.  Mullen  v.  PecK,  (Iowa,)  10  N.  W. 
Rep.  829.  See,  also,  Jones  v.  Currier,  (Iowa,)  22  N.  W.  Rep.  668.  But  a  dismis- 
sal will  not  be  allowed  if  it  will  prejudice  the  defendant,  Stevens  v.  The  Rail- 
roads, 4  Fed.  Rep.  97;  nor  will  it  be  permitted  by  one  of  two  co-plaintiffs.  If  done 
in  collusion  with  the  defendant,  or  to  the  other  plaintiff's  injury,  Arnold  v. 
Greene,  (R.  I.)  6  Atl.  Rep.  508.    See,  also,  Greer  v.  Stewart,  (Ark.)  2  S.  W.  Rep.  251. 

As  to  dismissal,  where  the  defendant  has  pleaded  a  counter-claim,  see  Amos  v. 
Humboldt  Loan  Ass'n,  21  Kan.  *475. 
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tired  to  consider  of  its  verdict,  tbe  eotirt  may  recall  it,  aod  open  the 
case  for  fatnre  evidence.  AH  this,  it  is  trne,  rests  within  the  discre- 
tion of  the  court,  and  is  not  a  right  of  the  party.  Here  the  coort  ex- 
ercised its  discretion,  and  we  cannot  say  that  there  was  any 
•264  abuse  of  snch  discretion.  The  case  of  *Schafer  v.  Weaver,  20 
Ean.  295,  is  in  point.  The  question  there  arose,  it  is  true, 
after  a  demurrer  to  the  evidence  had  been  sustained,  but  the  principle 
is  tbe  same. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


State  of  Eakbas  ex  reL,  eto.»  v.  Boabd  or  Gom'bs  of  County  of 

Hodgeman  and  others. 

January  Term,  1880. 

1.  Sections:  Canvassing  Board:  Duty  as  to  Beturns.   Where  returns 

of  an  election  on  file  in  the  office  cf  a  couuty  clerk  are  regular  in  form 
and  genuine,  and  the  result  of  the  election  is  not  procured  through  fraud 
or  illegality,  it  is  the  duty  of  a  canvassing  board  to  canvass  all  the  re- 
turns; and  where  the  b<^d  canvasses  only  a  part»  it  may  be  compelled 
by  mandamus  to  discharge  its  whole  duty,  and  canvass  all. 

2.  Ciounties:  If ewly-Organized :  Terms  of  Offloe.    Where  the  first  elec- 

tion in  a  newly-organized  county  is  held  for  county  officers  on  the  Tues- 
day succeeding  the  first  Monday  in  November,  the  day  for  holding  gen- 
eral elections,  all  county  officers  then  elected  continue  to  hold  their  offices 
until  the  next  general  election,  and  until  their  successors  are  elected  and 
qualified.    Gomp.  I^aws  1879,  p.  267,  §  8. 

Original  proceedings  in  mandamus. 

On  the  nineteenth  day  of  December,  1879,  an  alternative  writ  of 
mandamus  was  issued  out  of  this  court,  upon  a  petition  filed  therefor 
on  behalf  of  the  state,  by  Willard  Davis,  attorney  general,  and  directed 
to  the  board  of  commissioners  of  the  county  of  Hodgeman,  and  S.  A. 
Sheldon,  J.  B.  Wilson,  and  J.  W.  Hunter,  as  members  of  said  board, 
eommanding  them  to  meet  on  the  twenty-seventh  day  of  December, 
^S79,  at  Hodgeman  Center,  the  county-seat  of  said  county,  and  then 
and  there  to  canvass  the  votes  cast  in  that  county,  at  the  election  held 
therein  on  the  first  Tuesday  of  November,  1879,  for  a  per- 
*265  *manent  county-seat  thereof,  and  for  various  county  and  town- 
ship offices,  or  to  show  cause,  etc.  At  the  time  of  the  issuance 
^  the  alternative  writ,  no  canvass  whatever  had  been  made  by  the 
coonty  clerk  and  the  commissioners ;  but  after  the  service  of  the  writ, 
and  on  January  12,  1880,  the  county  board  convened,  partially  can- 
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yassed  the  votes  cast  at  said  election,  and  declared  certain  results. 
A  statement  of  the  vote  for  contested  county  officers  and  for  a  per- 
manent coanty-seat  of  said  county,  and  of  the  results  declared,  is  as 
follows : 


Orricn. 


CouHTT  Clsbx... 


TXBA8UBEB«. 


NAMn. 


£.  M.  Prindle. ^ 

L.  Miller 

W.  W.  Wheeland  (declared  elected) 


W.  A.  Frush 

A.  R.  Laird 

J.  H.  Wilson  (declared  elected).. 


Shkbift 


•••••••••  ••••••••• 


RwawoM  or  Dxbdb.. 

OOUBTT  SUBVBXOB... 

GoBONnu.. .«.  .MM*  •••«. . 

(Jokm'x  2d  Dibtbiot. 
Oouiitt-Sbaiu.  — m«- 


u*  Jn>  x/Ui'Uo •••••••••••  .••••••••  *•••••  ••••••••• 

A.  £.  Heiaer ». —••...•.•. 

8.  A.  Sheldon  (declared  elected)... 

J.  A.  Whiteside................ 

H.  W.  Fiedler  (declared  elected)..... 


D.V.Morgan.. 

U.  U.  Bubrmin  (declared  elected). 


••••.•............. ...... ...... 


T.  Jackson .••••.•••....... 

C.  Board 

Lindsey  (declared  elected)... 


C.  £.  Houghton , 

Wm.  Inderlied  (declared  elected) .... 

Backner,   *'the  geographical  cen- 
ter," (declared  elected) 

Marena... 

Hodereman  Center • », 


Ih 


Ford  ham 


m 

6 
1 

66 
45 

1 

68 
18 

...... 

• 

1 

^ 

• 

1 

118 
13 

1 

48 

276 

76 

2 

66 
40 

68 
18 

109 
16 

48 

a.f... 

271 
73 

2 

...... 

2 

44 

66 

68 
22 

108 
.  16 

48 

253 

94 

1 

■••••••• 

1 

63 
46 

61 
23 

108 
14 

48 

260 
83 

48 
61 

66 

21 

110 
15 

48 

281 

87 

65 
46 

46 
20 

100 
21 

48 

248 
«86 

1 

..•.«•.« 

••»•*• 

1 

90 
39 

•••••• 

90 
39 

•••»•* 

•  •••  • 

2 

89 
9 

...... 

50 

17 

3 

8 

90 

1 
28 

48 

...... 

199 

107 

40 

8 

X 

o 

197 


196 
158 

m 

174 
161 

51 

44 


0 

A  certain  ticket  prefaced  with,  and  having  thereon  for  its  frontie- 
piece,  the  picture  of  a  bull's  head,  (the  same  being  known  and  desig- 
nated  in  the  election  as  the  "Bull-Head"  ticket,)  was,  at  the  canvass 
of  the  vote  made  as  aforesaid,  January  12,  1880,  declared  duly 
elected ;  that  is,  the  candidates  named  thereon  '*for  fall  term"  were 

so  declared,  although  several  thereof  had  received  bat  one  or 
*266    two  votes  out  *of  the  350  votes  cast  at  said  election,  and  none 

had  received  a  majority  thereof.  A  copy  of  said  ticket,  elected 
in  the  manner  aforesaid,  and  declared  daly  elected,  is  as  follows: 
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MIge  of  Ninth  Judicial  Distrioti 

Sail  B.  Petbbs. 

For  Representatiya^ 

To  flu  Tacancy, 

£.  N.  Rui^PocK. 

Obmmissioner  1st  Districti 

To  fill  vacancy, 

Loms  Stroud. 

Gommissioner  2d  District^ 

For  full  term, 

Wm.  Indxblusd. 

GbniDiissioner  3d  Distrloti 

To  fill  vacancy, 

For  County  Clerk, 

To  fill  vacancy, 
Lawrsnck  Millsb. 

For  full  term, 

W.  W.  Wheblakd, 

For  County  Trea8urer» 

To  fill  vacancy, 

A.  K.  Laird. 

For  full  term, 

J.  R.  WiLSOH. 

For  Sberifi; 

To  fill  vacancy, 

A.  £.  Hbxzkb. 

For  full  term, 

8.  A.  Sheldon. 


For  County  Attorn^* 

To  fill  vacancy, 

T.  Case. 

For  Probate  Judge, 
.    To  fill  vacancy, 
J.  L.  Whekler. 

For  Register  of  Deeda, 
To  till  vacancy, 
H.  W.  Fiedler. 

For  full  term, 
H.  W.  Fiedler. 

For  Sup't  Public  Instraction, 
To  fill  vacancy. 
Dr.  J.  Marlow. 

For  Clerk  of  Court, 

To  fill  vacancy, 

G.  Heckle. 

For  Surveyor, 
To  fill  vacancy, 

U.  U.  BUHBMIN. 

For  full  term, 
U.  U.  BuHRMiir. 

For  Coroner, 
To  fill  vacancy, 

C.  Board. 

For  ftiU  term, 

—  Livdsey. 


The  defendants  appeared  and  answered,  showing  caase.  The  case 
was  heard  upon  the  pleadings,  and  agreed  statement  of  facts,  and 
oral  testimony.    The  opinion  herein  was  filed  January  28,  1880.     . 

Willard  Davis ,  Atty.  Oen.,  A.  B.  Jitmare,  and  T.  S.  Haun,  for  the 
State. 

/•  W.  Crawford,  for  defendants. 

HoBTON,  C.  J.  This  is  an  action  of  mandamus^  to  compel  a 
*S67    canvass  of  the  votes  cast  in  the  county  of  Hodgeman  "^at  the 

election  held  on  the  first  Tuesday  of  November,  1879,  for  a 
pemianent  county-seat  of  the  county,  and  for  the  various  county  and 
township  officers*  At  the  time  of  the  issuance  of  the  alternative  writ, 
no  canvass  whatever  had  been  made  by  the  county  clerk  and  com- 
misBioners ;  but  after  the  service  of  the  writ,  and  on  January  12, 1880, 
the  county  board  convened,  and  partially  canvassed  the  votes,  and 
declared  certain  results.  Exception  is  taken  to  this  canvass  and  dec- 
laration, on  the  ground  that  the  canvassers  failed  to  discharge  their 
duty  as  prescribed  by  the  statute.  The  contention  over  the  canvass 
is  now  confined  to  the  offices  of  county  clerk,  treasurer,  sheriff,  reg- 
ister of  deeds,  surveyor,  coroner ^  commissioner  of  the  Second  district, 
and  the  determination  in  regard  to  the  county-seat.  The  returns  of 
the  election,  on  file  in  the  office  of  the  county  clerk,  are  apparently 
regular  in  form  and  genuine,  and  show  upon  their  face  that  E.  M. 
Prindle  received  the  greatest  number  of  votes  for  county  clerk,  W. 
A.  Frosh  the  greatest  number  for  treasurer,  6.  M.  Curtis  the  greatest 
number  for  sherifF,  D.  Y.  Morgan  the  greatest  number  for  surveyor. 
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T.  A.  Whiteside  the  greatest  number  for  register  of  deeds,  T.  Jack- 
son the  greatest  number  for  coroner,  and  C.  £•  Bougbton  the  greatest 
number  for  commissioner  of  the  Second  district.  The  majorities  for 
the  persons  named  range  from  197  to  61  over  all  the  other  candidates. 
The  canvassers  declared  elected  for  said  offices  those  having  the  few- 
est votes.  Upon  the  face  of  the  returns,  most  of  said  persons  had 
only  two  votes.  Instead  of  taking  the  returns  as  made  to  them  from 
the  different  voting  precincts,  adding  them,  and  declaring  the  results, 
they  recounted  the  ballots.  Upon  this  count,  most  of  the  persons  de- 
clared elected  by  them  for  said  offices,  had  eleven  votes  out  of  the 
350  cast  at  the  election.  The  defense,  or  rather  the  apology  made 
for  this  anomalous  conduct,  is  that,  as  the  votes  were  cast  at  the 
first  election  in  the  county  of  Hodgeman,  two  classes  of  officers  wervi 
elected, — one  class  to  fill  vacancies  from  the  canvass  of  the  vote  to 

the  second  Monday  of  January  next  after  the  election,  and  the 
*268     other  class  for  the  full  term  of  *the  office,  commencing  on  said 

second  Monday  of  January;  and  as  the  commissioners  had 
knowledge  aliunde  the  returns,  that  certain  tickets  were  voted  at  some 
of  the  election  precincts  on  which  candidates  were  designated  for  va- 
cancies and  others  for  the  full  term,  they  had  the  right  to  recount 
the  ballots,  and  in  all  cases  where  the  ballots  failed  to  designate  the 
candidates  for  the  full  term,  to  count  such  vote  for  a  vacancy  or  the 
short  term ;  and  as  the  canvass  was  not  made  till  January  .12tb,  (at  the 
expiration  of  the  short  term,)  all  votes  could  be  rejected  on  which  the 
term  of  office  was  not  therein  designated  '*for  full  term."  In  this  way, 
^  those  candidates  having  the  greatest  number  of  votes  were  ** counted 
out,"  and  those  having  the  fewest  votes  ''counted  in."  This  ingen- 
ious theory,  or  rather  this  indefensible  plan  to  defeat  the  expressed 
will  of  the  electors,  has  not  a  shadow  of  support  in  the  law;  and  the 
commissioners,  by  their  action,  have  attempted  seemingly  to  violate 
law  and  justice  alike  for  the  furtherance  of  personal  or  partisan  ends. 
If  they  have  acted  upon  alleged  legal  advice,  they  have  been  grossly 
misled,  and  the  result  of  this  proceeding  will  be  the  absolute  discom- 
fiture of  those  seeking  to  count  out  the  elected  candidates.  Common 
honesty  and  common  sense  on  their  part  ought  to  have  suggested  a 
full  canvass  of  the  returns;  also  the  declaration  of  election  in  favor 
of  the  persons  having  the  highest  number  of  votes,  and  the  relegation 
of  the  quirks  and  quibbles  about  vacancies  and  short  terms  to  the 
rival  parties. 

The  election  occurred  on  Tuesday  succeeding  the  first  Monday  in 
November,  the  time  appointed  for  the  general  election.  The  special 
election  was  not  completed  until  the  general  election  was  through 
with, — both  ended  at  the  same  time.  All  county  officers  elected  at 
such  an  election  hold  their  offices  until  the  next  general  eleotion  after 
said  day,  and  until  their  successors  are  elected  uid  qualified.  Comp. 
Laws  1879,  p.  267,  §  121.  Perhaps  some  of  them  may  continue  in 
office  for  two  years;  bat  we  need  not  settle  that  matter  now,  as  the 
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qnestton  is  not  before  us.      Certainly,  there  were  no  Bncb  vaoan- 
eies  or  short  terms  as  wrongly  assumed  by  the  canTassers. 
*369    *Their  aotion  in  the  premises  was  therefore  arbitrary  and 
illegal.     Lewis  v.  Marshall  Co.,  16  Kan.  102;  Hagerty  y.  Ar- 
nold, 18  Kan.  "^367. 

Bat  a  word  need  be  said  of  the  other  point  raised.  It  seems  that 
Backner  was  declared  the  permanent  county-seat.  Most  of  the  re- 
turns describe  Buckner  as  the  geographical  center;  and  while  we 
think  the  declaration  sufficient  to  prevent  further  trouble  and  litiga- 
tion in  the  county,  as  a  recanvass  is  to  be  had  and  a  new  declaration 
made,  it  will  perhaps  be  better,  under  the  circumstances,  for  the  com- 
missioners to  again  declare  Buckner,  the  geographical  center,  the  per* ' 
manent  county-seat  of  the  county  of  Hodgeman. 

In  accordance  with  tbe  views  herein  expressed,  the  peremptory 
writ  of  mandamus  must  be  awarded  as  prayed  for;  and  the  said  de- 
fendants are  commanded  to  meet  and  canvass  the  votes  herein  re- 
ferred to,  and  upon  the  face  of  said  returns  to  determine  that  £.  M. 
Prindle  has  been  elected  county  clerk ;  W.  A .  Frash,  county  treasurer ; 
6.  M.  Curtis,  sheriff;  J.  A.  Whiteside,  register  of  deeds;  D.  Y.  Mor- 
gan, surveyor ;  T.  Jackson,  coroner;  G.  £.  Boughtou,  commissioner  of 
the  Second  district;  and  Buckner,  the  geographical  center,  the  per* 
manent  county-selit. 

(All  the  justices  concurring.) 


P.  M.  MooBB  and  others  t;.  S.  A.  Brown  and  others. 

January  Term,  1880. 

1.  Evidence:  Question,  not  Erroneous.  Under  the  drcumstanoes  of  this 
case,  it  was  not  substantial  error  for  the  court  to  permit  the  following 
question  to  be  put  to  the  witness,  and  the  following  answer  given,  to- wit : 
**Que8ti(m.  How  does  that  compare  with  what  he  said?  Anatoer,  It  is 
the  same." 


2.  Deposition :  As  Admission :  Evidence.    Before  the  trial  a  deposition 

of  the  defendant  was  taken  by  the  plaintiff.    This  deposition  was  signed 

by  the  defendant.    On  the  trial,  the  court  permitted  tbe  plaintiff 

^0      *to  read  this  deposition  in  evidence  as  the  written  admission  of  the 

defendant,  although  tbe  defendant  resided  in  the  county  where  the 

trial  was  had,  and  was  then  present  at  the  trial  in  obedience  to  a  subpoona 

issued  on  behalf  of  the  plaintiff.    Held  not  error. 

Error  from  Woodson  district  court. 

The  case  is  stated  in  the  opinion. 

W,  A,  Jckn$on  and  H.  L.  Poplin,  for  plaintiffs  in  error. 

Gate$  d  KepHnger,  for  defendants  in  error. 
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Valentine,  J.  This  was  an  action  brought  by  S.  A.  Brown  &  Co. 
against  P.  M.  Moore  and  wife,  M.  G.  Moore;  John  P.  Sharp  and 
wife,  Abbie  Y.  Sharp ;  and  Ency  A.  Silsby ;  and  John  Silsby,  heirs 
at  law  of  Horace  H.  Silsby,  deceased.  The  action  was  brought  for 
the  purpose  of  subjecting  certain  real  estate  to  sale  for  the  payment 
of  a  judgment  previously  recovered  by  said  S.  A.  Brown  &  Go.  against 
said  P.  M.  Moore  and  one  William  Bacus.  Said  real  estate  for- 
merly belonged  to  said  P.  M.  Moore;  and  Moore  and  wife,  by  a  deed 
absolute  upon  its  face,  conveyed  the  same  to  John  P.  Sharp;  and 
Sharp  and  wife,  by  a  deed  absolute  npon  its  face,  conveyed  a  por- 
tion thereof  to  Horace  H.  Silsby ;  and  Silsby  dying  intestate,  his  in- 
terest in  the  property  descended  to  his  wife,  said  Ency  A.  Silsby, 
and  bis  only  child,  said  John  Silsby.  The  plaintiffs  alleged  in  their 
petition  that  these  deeds  were  without  consideration,  and  made  for 
the  purpose  of  defrauding  creditors.  They  also  alleged  all  the  other 
facts  necessary  for  the  statement  of  a  good  cause  of  action. 
*271  The  case  was  tried  by  the  court  below,  without  a  *jury,  and 
the  court  made  special  findings  of  fact  and  conclusions  of 
law.  The  court  below  found  that  said  deeds,  although  absolnte  upon 
their  face,  were  in  fact  mortgages,  made  to  secure  liabilities  of  Moore 
to  Sharp  and  of  Moore  to  Silsby,  and  that  the  liabilities  of  Moore 
to  Sharp  had  been  extinguished,  and  that  the  liability  of  Moore  to 
Silsby,  secured  by  such  deed,  was  at  the  time  of  the  trial  only  $560. 
The  court  also  found  that  both  of  said  deeds  or  mortgages  were  made 
for  the  purpose  of  defrauding  Moore's  creditors.  The  court  rendered 
judgment  in  favor  of  Mrs.  Silsbj^,  who  was  found  to  be  the  party  ben- 
eficially interested  in  the  Silsby  claim,  and  against  Moore,  for  $560, 
and  made  her  claim  the  prior  lien  on  said  real  estate  conveyed  to 
Silsby.  The  court  also  rendered  judgment  in  favor  of  the  plaintiffs, 
S.  A.  Brown  &  Co.,  and  against  Moore,  for  $4,400,  and  made  their 
claim  a  lien  upon  all  the  real  estate  conveyed  by  Moore  to  Sharp, 
but  only  a  second  lien  upon  that  portion  thereof  which  Sharp  con- 
veyed to  Silsby.  No  judgment  was  rendered  in  favor  of  Sharp,  for 
the  court  found  that  all  the  liabilities  secured  by  the  deed  to  him  had 
been  extinguished. 

Is  this  judgment  erroneous  ?  All  the  defendants  below  hav^  brought 
the  case  to  this  court,  and  all  contend  that  the  judgment  is  errone- 
ous; but  we  cannot  suppose  that  they  complain  of  the  judgment  as 
between  themselves,  for  they  have  all  employed  the  same  counsel, 
and  all  are  represented  by  the  same  counsel  in  this  court.  We  might 
also  say  that,  as  John  Silsby,  who  is  a  minor,  is  represented  in  this 
court  by  his  mother,  said  Ency  A.  Silsby,  guardian,  we  cannot  sup- 
pose that  there  is  any  conflict  of  interest  between  them.  The  ques- 
tion, then,  in  this  conrt  is  simply  this :  Did  the  court  below  commit 
any  substantial  error  as  between  the  plaintiffs  below  (defendants  in 
error)  and  any  of  the  defendants  below  (plaiiitiffs  in  error?)  The 
plaintiffs  in  error  claim  that  it  did,  as  follows :     In  admitting  incom- 
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petent  evidence;  in  oyerrnling  a  demurrer  to  evidence ;  in  making 
findings  of  fact  against  the  evidence;  and  in  overruling  the  defend- 
ants' motion  for  a  new  trial. 
•273  *The  first  of  said  supposed  errors  is  as  follows :  Previous  to 
the  trial,  one  of  the  plaintiffs'  counsel,  Samuel  G.  Junkins, 
took  the  deposition  of  the  defendant  John  F.  Sharp.  This  deposi- 
tion was  taken  in  the  ordinary  way,  and  was  signed  by  Sharp.  On 
the  trial,  Junkins  was  a  witness,  and  gave  the  following  among  other 
testimony : 

"The  circumstances  were:  I  was  taking  depositions  as  an  attorney,  on  be- 
balf  the  plaintiffs.  His  [Sharp's]  statements  were  reduced  to  writing  by 
Justice  P.  Graves.  I  was  present.  He  made  the  statements  in  response  to 
questions  propounded  by  myself,  as  attorney  in  this  case,  and  he  signed  it. 
It  was  read  to  him  before  he  signed  it.  His  statements  were  reduced  to  writ- 
ing as  fast  as  he  made  them.  I  sat  by  and  saw  the  pen  of  the  justice,  and  saw 
that  he  recorded  each  sentence  correctly.  That  writing  is  here.  I  have  it  in 
my  hand.    Have  read  it  since  it  was  taken." 

The  plaintiffs  then  put  the  following  qqestion  to  the  witness  Jun- 
kins: "How  does  that  compare  with  what  he  said?"  And  the  wit- 
ness answered,  "It  is  the  same."  The  deposition  or  writing  was  then 
offered  in  evidence  by  the  plaintiffs,  as  the  written  admissions  of  the 
defendant  Sharp,  and  the  court  permitted  the  same  to  be  read. 
Sharp  resided  in  the  county  where  the  action  was  tried,  and  was 
then  present  at  the  trial,  in  obedience  to  a  subpoena  issued  on  behalf 
of  the  plaintiffs.  The  defendants  now,  as  plaintiffs  in  error,  complain 
of  said  question,  "How  does  that  compare  with  what  he  said?"  and 
also  complain  of  the  reading  of  said  deposition.  We  might  here  say 
that,  after  said  deposition  was  read,  Sharp  was  examined  as  a  witness, 
and  went  over  again  all  that  he  had  stated  in  his  deposition.  We 
wodd  hardly  think  that  any  one  could  suppose  that  the  judgment  of 
the  court  below  could  be  reversed  on  account  of  said  rulings.  There 
was  certainly  no  substantial  error  in  permitting  said  question  to  be 
asked  and  answered.  And  there  was  no  error  in  permitting  said  de« 
position  of  the  defendant  Sharp  to  be  read  in  evidence  as  his  admis- 
sions. Neither  was  there  any  error  in  permitting  the  deposition  of 
the  defendant  Moore  to  be  read  in  evidence  as  his  admissions.     Said 

depositions  were  signed  respectively  by  Sharp  and  Moore. 
*273  *The  other  questions  may  all  be  considered  together.  They 
amount  to  this:  Did  the  evidence  authorize  the  judgment 
rendered  ?  We  think  it  did.  That  said  deeds  were  executed  for  the 
purpose  of  defrauding  Moore's  creditors,  we  think  there  can  be  no 
donbt.  And  they  were  executed  specially  to  defraud  these  plaintiffs. 
Said  deeds  were  also  unquestionably  intended,  as  between  the  par- 
ties, to  be  only  mortgages.  The  deed  from  Moore  to  Sharp  was  made 
to  secure  some  comparatively  small  liabilities  of  Moore  to  third  parties, 
on  which  Sharp  was  a  security;  and  both  instruments  were  made  in 
the  form  of  deeds  absolute,  the  better  to  place  the  property  beyond  the 
reach  of  Moore's  creditors.    The  court  below,  in  rendering  judgment, 
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treated  the  Silsby  claim  as  honest  and  bona  fide  np  to  the  amount  ol 
$560.  And  this  we  think  is  as  much  as  the  Silsbys  can  claim.  We 
think  the  findings  of  the  ooart  below,  with  reference  to  fraad,  are 
sufficiently  sustained  by  the  evidence.  We  agree  with  counsel  for 
defendants,  (plaintiffs  in  error,}  however,  as  to  the  law  concerning 
fraud. 

We  do  not  think  that  any  substantial  error  was  committed  in  this 
case,  and  therefore  the  judgment  of  the  court  below  must  be  affirmed. 

(All  the  justices  concurring.) 


Kansas  Gitt,  Ft.  S.  &  G.  B.  Go.  v.  3.  T.  Ewxno. 

January  Term,  1880. 

Baalroads:  Stock  Law  of  1874:  Fenoe:  Damages:  Liability.  Where  a 
railway  company,  by  the  mere  license  or  permission  of  another  company, 
runs  an  engine  over  the  road  of  the  latter  company,  without  being  the 
assignee  or  lessee  of  such  company,  and  a  cow  is  killed  by  the  engine  on 
the  road,  which  injury  occurs  not  from  any  negligence  in  the  running  of 
the  engine,  but  in  consequence  of  the  omission  to  inclose  the  road  with 
a  good  and  lawful  fence,  to  prevent  animals  from  being  on  such  road,  a 
judgment  for  damages,  attorney's  fees,  and  costs  may  be  properly  ren- 
dered against  the  company  owning  the  road.^ 

*274    *Error  from  Bourbon  district  court. 
The  case  is  stated  in  the  opinion. 
Blair  d  Perry,  for  plaintiff  in  error. 
Lowe  dt  French,  for  defendant  in  error, 

HoBTON,  G.  J.  This  was  an  action  under  the  stock  law  of  1874. 
The  record  is  brief,  and  discloses  but  a  single  question  for  the  con- 
sideration of  this  court.  The  plaintiff  in  error,  defendant  below,  is 
a  railroad  company,  operating  its  road  through  Bourbon  county.  The 
defendant  in  error,  plaintiff  below,  is  a  farmer,  living  near  the  railroad. 
On  May  25, 1 879,  a  cow  owned  by  the  defendant  in  error  was  killed  on 
the  road  of  the  plaintiff  in  error.  The  date  of  the  accident  was  Sunday. 
The  defense  was  that  the  animal  was  killed  by  an  engine  of  the  Joplin 
Bailroad  Gompany  that  was  run  over  the  Kansas  Gity,  Fort  Scott  k 
Gulf  Bailroad.     The  evidence  upon  this  point  was  as  follows : 

Charles  Welsh,  being  sworn,  testified:  "In  May  last  I  was  at  'Pawnee,  Kan- 
sas. I  was  station  agent  at  that  place  for  defendant.  There  were  no  trains 
of  the  defendant  run  over  the  part  of  defendant's  road  between  Godfrey  and 
Pawnee  on  Sunday,  May  25, 1879.  There  were  no  engines  run  over  that  part 
of  the  road.    All  the  regular  trains  are  abandoned  on  Sundays,  and  on  that 

1  While  receiver  in  possession  of  the  road,  liability,  Kansas  Pac.  Ry.  Co.  t. 
Wood,  24  Kan.  •619. 
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partieDlar  date  there  were  no  extra  trains  run.  I  was  at  the  atation*house  at 
Pawnee  all  day.  There  was  a  iooomotive  run  over  the  road  that  day.  It  was 
the  engine  of  the  Joplin  Kailroad  Company.  I  know  it  was  a  Joplin  engine, 
because  the  name  of  the  Joplin  road  was  on  the  engine.  The  Gulf  road  may 
have  bought  the  engine,  but  my  judgment  is  it  was  a  Joplin  engine.    The 

engineer  was  an  employe  of  the  Joplin  Bailroad  Company.  I  know 
*2fI5     it,  because  he  had  drawn  his  pay  from  Che  Joplin  R.  B.  Co.  in  my  '^'pres- 

ence.  He  never  ran  but  that  one  engine  on  the  road.  I  knew  all  the 
engineers  and  employes  of  the  defendant,  and  this  man  was  not  one  of  them. 
He  might  possibly  have  been  in  the  employ  of  defendant  for  that  day,  but  I 
don*t  think  he  was." 

Judfirment  was  rendered  in  the  district  court  in  favor  of  Ewing, 
against  the  railroad  company,  plaintiff  in  error^  for  the  value  of  the 
eow,  attorney's  fees,  and  costs.     The  company  brings  the  case  here. 

The  stock  law  of  1874  provides  that  where  .the  road  of  a  railway 
company  is  not  inclosed  with  a  good  and  lawful  fence,  the  company 
shall  be  liable  to  pay  the  owner  the  full  value  of  each  and  every  ani- 
mal killed,  and  all  damages  to  each  and  every  animal  wounded,  by 
the  engine  or  cars  on  such  railway,  irrespective  of  the  fact  as  to 
whether  snoh  killing  or  wounding  was  caused  by  the  negligence  of 
such  railway  company  or  corporation  or  not.  If  it  be  a  fact  that  the 
engine  belonged  to  the  Joplin  Bailroad  Company,  aud  was  actually 
operated  on  May  25,  1879,  by  the  latter  company,  on  the  Kansas 
City,  Fort  Scott  &  Gulf  Bailroad,  we  must  presume,  under  the  testi- 
mony, that  the  engine  was  run  on  the  road  with  the  license  and 
permission  of  the  Gulf  Bailroad  Company;  and  therefore  the  Joplin 
Bailroad  Company  would  be  deemed  the  servants  and  agents  of  the 
plaintiff  in  error.  The  case  would  be  very  different  if  the  injury  had 
happened  from  the  act  of  strangers.  The  gist  of  the  action  is  negli- 
gence in  not  inclosing  the  road.  Under  these  circumstances,  the  in- 
jury was  properly  chargeable  to  the  Kansas  City,  Fort  Scott  &  Gulf 
Railroad  Company,  on  whose  road  it  happened.  Whether  the  Joplin 
BaUroad  Company  would  also  be  responsible,  for  presuming  to  use 
the  road  of  the  Gulf  Company,  fenceless  and  unprotected,  we  need 
not  now  decide. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
V.28K— 13 
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*2i76      *W^L.  BuBSBLL  and  others  t;.  Sasah  G.  Hallbtt. 

January  Term,  1880. 

1.  Survivorship :  Fresmnption.    There  is  no  presumption  in  law  of  sar- 

vivorsbip  in  the  pase  of  persons  who  perish  bj  a  common  disaster.' 

2.  Desoente  and  Distributions:  Statute  Ck>n8trued.    If  the  intestate 

leave  no  issue  or  wife,  and  if  both  of  his  parents  are  dead,  one-half  of  the 
estate  goes  to  the  heirs  of  the  deceased  father  and  the  other  haif  to  the 
heirs  of  the  deceased  mother.    Gomp.  Laws  1879,  p.  880,  §§  20,  21. 

Error  from  Chase  district  court. 
The  case  is  stated  in  the  opmion. 
Oillett  dt  Forde,  for  plaintiffs  in  error. 
Scott  d  Lynn,  for  defendant  in  error. 

HoRTONy  G.  J.  This  was  an  action  in  the  nature  of  ejectment,  tried 
before  the  district  court  of  Chase  county,  with  a  jury.  The  action 
was  commenced  originally  in  Greenwood  county.  Certain  facts  were 
agreed  to,  and  all  the  evidence  produced  is  incorporated  in  the  record. 
The  facts  agreed  upon  are  substantially  as  follows :  The  land  in  con- 
troversy was  owned  by  one  William  H.  Hallett,  who  died  January 
17,  1868,  leaving  a  widow,  Maria  E.  Hallett,  and  three  children, 
named  and  bom  respectively  as  follows :  Marietta  Hallett,  bom  April 
8,  1868;  Charles  H.  Hallett,  bora  April  20,1862;  William  W.Hal- 
lett,  born  April  8, 1867.  The  latter,  William  W.  Hallett,  died  March 
6,  1868,  and  the  widow,  Maria  E.  Hallett,  married  one  B.  A.  Hitch- 
cock, July  4,  1868.  In  February,  1871,  she  and  her  two  children, 
Marietta  and  Charles  H.  Hallett,  died.  The  widow,  Maria  E. 
*277  Hallett,  and  her  children,  continued  to  occupy  the  land  *from 
and  after  the  death  of  William  H.  Hallett,  as  their  residence 
and  homestead,  until  the  marriage  of  the  widow  with  Hitchcock,  from 
which  time  they  all  so  occupied  it  until  the  mother  and  children  died, 
and  then  Hitchcock  was  left  in  possession.  Hitchcock  deeded  the 
land  to  W.  L.  Bussell,  plaintiff  in  error,  June  14,  1871.  The  father 
of  William  H.  Hallett  died  in  April,  1862.  The  defendant  in  error, 
plaintiff  below,  Sarah  C.  Hallett,  is  the  mother  of  William  H.  Hallett, 
and  the  grandmother,  on  the  father^s  side,  of  Marietta  and  Charles 
H.  Hallett. 

The  jury,  in  answer  to  certain  questions,  returned  the  finding  that 
Maria  E.  Hitchcock  and  her  children.  Marietta  Hallett  and  Charles 
H.  Hallett,  died  in  the  same  calamity  and  all  at  the  same  time,  in 
Fall  river.  Greenwood  county,  in  this  state,  on  the  morning  of  Feb- 
mary  24,  1871.     The  defendant  in  error,  Sarah  C.  Hallett,  claims 

1  Under  Code  Civil  Proc.  Cal.  §  1963,  par.  40,  sab.  4,  where  two  persons  perished 
in  the  same  calamity,  the  male  being  tne  stronger,  is  presumed  to  have  survived 
the  female.    Sanders  v.  Simcich,  (Cal.)  2  Fac.  Rep.  741. 
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that  she  inherited  the  property  from  her  grandohildren^  Marietta  and 
Charles  H.  Hallett;  both  of  the  parents  of  the  latter  being  dead.  On 
the  part  of  the  plaintiffs  in  error,  it  is  contended  that  B.  A.  Hitoh- 
eock  inherited  all  the  property;  and  that  W.  L.  Russell,  at  the  com- 
meneement  of  the  action,  was  the  owner  of  it  under  the  conveyance 
to  him  by  the  deed  of  Hitchcock  of  June  14,  1871. 

The  f[r8t  question  presented  is  whether  Maria  E.  HitchcQck,  the 
mother  of  Marietta  and  Charles  H.  Hallett,  survived  her  children  ? 
Coaosel  of  plaintiffs  in  error  claim  the  court  erred  in  its  direction  to 
the  jury  concerning  survivorship,  and  that  the  jury  arbitrarily  disre- 
garded evidence  proving  conclusively  that  the  mother  survived  her 
ebildrea.  It  is  conteitded  by  such  counsel  that  the  presumption  of 
fact  is  that  the  children,  being  of  tender  years,  perisheid  first.  Upon 
this  point,  the  court  instructed  the  jury — 

"Thai  when  several  persons  lose  their  lives  by  the  same  event,  there  is  no 
presumption  of  law  as  to  survivorship  based  upon  age  or  sex,  nor  is  there  any 
presumption  that  they  all  died  at  the  same  moment.    The  law  makes 
♦278     no  presumption  on  the  subject,  but  leaves  the  survivorship  to  be  ♦de- 
termined as  a  fact  by  evidence,  and  the  burden  of  proof  is  on  the  party 
asserting  the  affirmative.'' 

This  is  correct,  and  the  court  committed  no  error  in  thus  instruct- 
ing. In  Newell  v.  Nichols,  75  N.  Y.  78,  the  law  of  survivorship  has 
been  examined  very  recently,  and  the  doctrine  above  stated  fully 
EQstained.  That  was  a  case  of  a  mother,  her  married  son,  and  his 
two  children,  iAged  two  and  seven  years,  who  perished  by  drowning 
on  the  steamer  Schiller,  when  that  vessel  was  wrecked  in  1875. 
Chtihch,  C.  J.,  says : 

"It  is  not  impossible  for  two  persons  to  die  at  the  same  time,  and  when  ex- 
posed to  the  same  peril,  under  like  circumstances,  it  is  not  as  a  question  of  prob- 
ability very  unlikely  to  happen.  At  most,  the  difference  can  only  be  a  few 
brief  seconds.  The  scene  passes  at  once  beyond  the  vision  of  human  penetra- 
tion, and  it  is  as  unbecoming  as  it  is  idle  for  judicial  tribunals  to  speculate  or 
guess  whether,  during  the  momentary  life-struggle,  one  or  the  other  may  have 
flrat  ceased  to  gasp." 

In  the  absence  of  other  evidence,  the  fact  as  to  who  was  the  sur- 
nvor,  where  several  persons  perish  in  the  same  catastrophe,  is  as- 
sumed to  be  nnascertainable,  and  property  rights  are  disposed  of  as 
if  death  occurred  to  all  at  the  same  time.  While,  therefore,  it  is  cor- 
rect to  say  the  law  makes  no  presumption  on  the  subject,  the  prac- 
tical consequence  is  nearly  the  same  as  if  the  law  presumed  all  to 
have  perished  at  the  same  moment.  In  re  Hall,  8  Ghic.  Leg.  News, 
68,  9  Cent.  Law  J-  381,  382;  Newell  v.  Nichols,  19  N,  Y.  Sup.  Ct. 
604;  Goyle  v.  Leach,  8  Mete.  871. 

The  testimony  of  Jonathan  Hodgson,  which  counsel  claim  was*dis- 
regarded,  was  to  the  effect  that  on  February  24th  he  was  sleeping  in  a 
cabin  near  Fall  river,  about  nine  rods  from  where  Mrs.  Hitchcock  was 
found  drowned ;  that  he  was  acquainted  with  her  voice,  and  that  he 
was  awakened  on  the  morning  of  the  24th  by  hearing  Mrs,  Hitohcppk 
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calling  oot^  "Mr.  Hodgson,  save  me!  I  am  drowning T  that  his  first 
impression  was  that  he  was  dreaming:  that  .he  dressed  him- 
*279  self,  told  his  son  to  get  up  and  make  a  fire  in  the  furnace ;  *that 
he  then  went  outside  of  the  cabin,  and  immediately  returned, 
exclaiming,  "The  Hitchcock  family  must  be  all  drowned!"  as  he  had 
discovered  Hitchcock's  wagon  on  the  opposite  side  of  the  river  in  the 
water,  turned  upside  down,  and  no  one  in  sight;  that  be  heard  no 
calls  from  any  other  than  Mrs.  Hitchcock,  and  that  the  sound  of  bar 
voice  proceeded  from  tbe  direction  in  which  the  wagon  was  found  in 
the  river.  It  is  attempted  to  be  assumed  from  this  that,  as  the  chil- 
dren did  not  call  for  help,  or  that  as  Mr.  Hodgson  did  not  hear  any 
calls  from  them,  they  were  not  alive  when  Mrs.  H.'s  cries  were  heard. 
The  testimony  does  not  conclusively  establish  what  is  claimed.  Be- 
ing younger  and  lighter,  the  children  might  have  been  swept  by  the 
current  of  the  river  further  down,  (such  was  the  fact  as  clearly  dis- 
closed by  the  evidence,)  and  their  calls,  if  any,  might  not  have 
reached  him  by  reason  of  distance.  Again,  the  children  may  have 
called  for  help  when  their  mother  did,  but  her  voice»  being  stronger, 
was  the  only  one  heard.  Many  theories  present  themselves;  but  it 
is  useless  for  us  to  speculate  about  the  matter.  The  issue  was  fairly 
submitted  to  the  jury,  the  instructions  thereon  were  properly  given, 
the  jury  were  the  judges  of  .the  facts  and  all  the  circumstances  at- 
tending the  drowning  of  the  mother  and  the  children,  and  we  perceive 
no  reason  to  overturn  the  finding  on  this  point.  It-  is,  however,  a 
waste  of  time  to  discuss  further  these  findings ;  and  we  have  only 
considered  them  to  state  the  law  applicable  thereto,  as,  in  our  view  of 
the  law  of  descents  and  distributions,  a  new  trial  must  be  awarded, 
owing  to  the  misdirection  of  the  court  in  regard  to  the  amount  of  land 
the  defendant  in  error  inherited,  if  all  the  family  perished  at  the  same 
moment*    As  to  this,  the  court  instructed : 

**If  you  find  that  all  perished  at  the  same  time,  then  the  half  interest  in  the 

homestead  passed  or  ascended  to  the  grandmother,  and  the  interest  of  the  wife 

passed  to  her  husband;  and  in  this  case  plaintiff  [defendant  inerror]  isentitled 

to  recover  an  undivided  half  Interest  in  the  property  in  question/' 

*280  When  William  H.  Hallett  died,  January  17,  1868,  one-*half 
of  his  real  estate  went  to  bis  widow,  and  the  other  half  to  his 
children.  When  William  W.  Hallett,  minor,  died,  March  6,  1868, 
an  undivided  one-twelfth  interest  went  to  his  mother,  Maria  E.  Hitch- 
cock, and  the  balance  to  his  brother  and  sister.  Comp.  Laws  1862, 
c.  80,  §§  18,  19.  When  the  children  and  their  mother  perished, 
February  24,  1871,  Mrs.  Hitchcock's  undivided  interest,  being  one- 
half  plus  one-twelfth,  went  to  her  surviving  husband,  and  the  two 
chifdren's  interest,  being  two-sixths  plus  one-twelfth,  went  to  the  heirs 
of  both  father  and  mother  equally.     The  statute  provides : 

"If  both  parents  be  dead,  it  shall  be  disposed  ofin  the  same  manner  as  if 
they,  or  either  of  them,  had  outlived  the  intestate,  and  died  in  the  possession 
and  ownership  of  the  portion  thus  falling  to  their  share,  or  to  either  of  them, 
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ud  80  on  through  ascending  ancoBtoxB  and  their  issue."    Seotion  21,  c.  83, 
Oomp.  Laws  1879. 

The  heir  of  the  mother  was  her  enrviving  husband.  The  heir  of 
the  father  was  his  mother,  (Mrs.  Sarah  G.  Hallett,)  the  defendant  in 
error.  Thus,  B.  A.  HitchooclL  inherited  one-half  of  the  children's  in* 
terest  from  his  dead  wife,  and  the  grandmother,  Sarah  C.  Hallett, 
also  inherited  one-half  of  the  children's  interest.  Hitchcock  would 
be  entitled  to  one-half,  plus  one-twelfth,  plus  one-sizth,  plus  one 
twenty-fonrth,  aggregating  nineteen  twenty-fourths  of  the  property; 
and  Sarah  G.  Hallett  would  be  entitled  to  only  iive  twenty  •fourths. 
The  deed  of  Hitchcock  to  Bussell,  of  June  14,  1871,  conveyed  to  the 
latter  nineteen  twenty-fourths  of  the  land.  The  instruction  concern- 
ing the  law  of  descents  and  distributions  was  therefore  erroneously 
giyen.  If  all  the  family  perished  at  the  same  moment,  only  five 
twenty-fourths  interest  in  the  homestead  passed  or  ascended  to  the 
grandmother. 

As  all  the  facts  in  the  caae  were  not  agreed  upon,  and  as  the  court 
erred  in  its  direction  concerning  the  descent  and  distribution  of  the 
property,  we  cannot  direct  the  court  below  to  enter  judgment,  but 
mnst  award  a  new  trial. 

The  judgment  of  the  district  court  will  be  reyeraedi  and  case  re- 
manded. 

(All  the  justices  concurring.) 
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■ 

January  Term,  1880. 

Oonnty  Attorney:  Offioial  I>utie8:  Compensation.  Where  a  county  at- 
torney goes  beyond  the  limits  of  his  county  to  do  business  for  his  county, 
at  the  instance  and  with  the  consent  of  the  county  board,  he  may  recover 
reasonable  compensation  for  such  services,  in  addition  to  his  salary, 
although  there  te  no  express  contract  between  the  attorney  and  the  b^d 
that  he  shaU  receive  compensation  therefor.    The  law  implies  a  contract. 

Snror  from  Greenwood  district  court. 

W.  C.  Huffman,  plaintiff  in  error,  was  county  attorney  of  Green- 
wood eounty  in  1875.  In  September,  1876,  he  brought  suit  in  the 
Strict  court  for  $600,  for  services  rendered  by  him  in  1875  for  his 
tonnty,  at  the  request  and  instance  of  the  board  of  county  commis* 
rioners,  in  the  case  of  State  v.  Nicholas,  tried  in  Lyon  county  on 
ft  change  of  venue  from  Greenwood.     Nicholas  had  been  county  treas- 

^This  case  again  in  court.  25  Kan.  «64. 
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urer  of  Gxeenwood  county,  and  was  charged  with  the  embeEsslement 
of  funds  and  property  of  the  county  to  a  large  amonnt.  The  answer 
of  the  defendants  alleged  that,  at  the  time  of  the  alleged  service,  plain- 
tiff was  the  county  attorney  of  Greenwood,  and  that  bis  attendance 
in  Lyon  county  at  the  trial  of  the  criminal  action  against  Nicholas 
was  in  the  capacity  of  a  witness  only.  Trial  was  had  before  the 
court,  a  jury  being  j^aived.  A  general  finding  was  rendered  for  the 
defendants,  and  judgment  entered  in  their  favor.  The  plaintiff  brings 
the  case  here. 

Clogston  d  Martin^  for  plaintiff  in  error. . 

Geo,  C,  Rogersy  for  defendant  in  error. 

HoBTONy  G.  J.  On  the  trial  the  plaintiff  produced;  testimony  fully 
sustaining  his  cause  of  action.     The  defendants'  evidence  proved 

that  the  county  board  conveyed  the  plaintiff  from  Eureka,  in 
*282     Greenwood  county,  to  Emporia,  in  Lyon  *county,  twice,  in 

very  cold  weather,  to  assist  in  the  case  of  State  v.  Nicholas; 
that  he  rendered  service  in  the  case  in  Lyon  county,  and  that  he  paid 
his  own  bills  there.  It  was  also  shown  by  the  defendants,  that  he 
was  not  taken  to  Emporia  as  a  witness,  as  they  te8tifi.ed  the  board 
had  no  thought.of  the  plaintiff  being  a  witness  until  he  claimed  bis 
fees.  The  county  board  seemed  to  labor  under  the  impression  that 
the  services  sued  for  were  rendered  as  county  attorney,  and  the  trial 
court  apparently  held  that,  as  the  evidence  of  the  defendants  contra- 
dicted the  testimony  of  the  plaintiff  concerning  an  express  contract 
between  plaintiff  and  the  county  board  for  the  services,  no  contract 
was  proved,  and  therefore  the  county  was  not  liable.  Here  was  error. 
As  the  services  charged  for  were  rendered  in  the  prosecution  of  a  case 
beyond  the  limits  of  Greenwood  county,  and  as  plaintiff  attended  per- 
sonally the  court  outside  of  said  county,  the  services  for  the  county 
performed  in  Lyon  county  were  beyond  and  outside  of  his  duties  as 
county  attorney.  Nor  was  it  necessary,  in  order  that  the  plaintiff  might 
recover  compensation  for  the  services,  that  an  express  contract  or  em- 
ployment be  proved.  It  is  well  settled  that  a  corporation  can  be 
bound  by  an  implied  contract.  The  commissioners  have  general 
charge  of  the  county  business,  and  the  plaintiff  attended  the  court  in 
Lyon  county  personally  at  their  instance,  and  with  their  consent. 
While  there,  he  performed  certain  services  as  an  attorney,  of  some 
value  to  the  county  of  Greenwood.  These  services  were  so  performed 
at  the  instance,  and  with  the  consent,  of  the  county  board.  The  law 
implies  a  contract  between  the  plaintiff  and  the  board.  Where  a 
county  attorney  performs  services  for  a  county,  under  such  circum- 
stances as  were  shown  upon  the  trial,  the  plaintiff  ought  to  have  re- 
covered the  value  of  his  services  performed  in  the  case  in  Lyon 
county.  **  Where  there  is  an  express  contract,  that  will  control,  and 
the  rights  of  the  parties  must  be  settled  by  it;  but  when  there  is  no 
express  contract,  the  law  may  imply  one,  when  a  party  knowingly 
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reoeiveB  and  appropriates  to  bis  oim  use  the  property  of  an- 
*S83    other."  So»  likewise,  if  a  party  asks  and  receives  services  of  *an- 
other  which  are  of  value.     Butler  v.  Neosho  Co.,  15  Kan,  *178 ; 
Leavenworth  Co.  v.  Brewer,  9  Kan,  *807. 

The  judgment  of  the  district  conrt  will  be  reversed,  and  the  case 
remanded  for  a  new  trial  in  accordance  with  the  views  expressed  in 
this  opinion. 
(All  the  justices  concurring.) 


BoABD  OF  Gom'bs  OF  BioE  Go.  V.  Blaoxman  E.  Lawbsnob  and 

others. 

January  Term,  1880. 

This  action  was  commenced  on  November  26,  1876,  by  the  board 
of  county  commissioners  of  Bice  county  against  Blackman  E.  Law- 
rence, county  treasurer  of  said  county,  and  his  sureties  on  his  official 
bond.  By  consent  of  parties,  a  change  of  venue  was  taken  to  Beno 
county.  In  January,  1878,  a  trial  was  had,  the  jury  failed  to  agree, 
and  thereupon  the  case  was  referred  to  A.  B.  Scheble,  of  Hutchinson. 
On  April  8,  1878,  the  referee  duly  reported  his  conclusions  of  fact 
and  law.  Lawrence  was  elected  on  November  4,  1873.  The  bond 
was  dated  November  22,  1878.  The  official  term  of  Lawrence  com- 
menced on  the  first  Tuesday  of  July,  1874,  and  expired  July  4, 1876. 
On  November  2,  1875,  he  was  re-elected  for  the  term  commencing 
October  10,  1876.  He  continued  in  office  until  November  25,  1876. 
No  person  was  selected  by  the  county  commissioners  to  fill  the  va- 
cancy between  the  first  Tuesday  of  July,  1876,  and  October  10, 1876, 
and  Lawrence  held  all  of  said  time.  A  settlement  was  had  between 
the  county  board  and  Lawrence,  November  23,  1876.  There  was  a 
deficiency  upon  this  settlement  of  (14,293.72;  but  the  testimony 
faUed  to  show  when  this  deficiency  occurred.  From  his  findings  of 
fact  and  conclusions  of  law,  the  referee  reported  the  plaintiff 
*284  should  recover  of  *the  defendant  Lawrence  the  said  sum  of 
$14,298.72,  with  interest  and  costs,  but  held  that  the  other 
defendants,  the  sureties,  were  not  liable.  The  plaintiff  moved  the 
court  to  set  aside  the  report,  which  was  overruled.  Thereupon  the 
court  confirmed  the  report,  and  rendered  judgment  in  favor  of  the 
plaintiff  against  B.  E.  Lawrence,  for  the  sum  of  $14,293.72,  inter- 
est, and  costs.     Plaintiff  daly  excepted,  and  brings  the  case  here. 

J.  FT.  White  and  Ansel  R,  Clark,  for  plaintiff  in  error. 

Houk  d  Brown  and  FT.  J.  FuUer,  for  defendants  in  error. 
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Pjeb  Gubiam.  The  judgment  in  this  case  must  be  affirmed,  under 
the  decisions  of  Horton  y.  Watson,  ante,  *229;  Biddel  v.  School-Dis- 
trict, 15  £an.  *168;  Monger  v.  Harvey  Co.,  22  Kan.  *818;  and  Johns 
V.  Hastings,  Id.  *464. 


J.  E.  Neal  v.  L.  D.  Elliott. 

January  Term,  1880. 

Collateral  Security:  Attorney's  Fees:  Section  1,  Ch.  77,  Laws  1876, 
Construed.  Where  a  bill  or  note  is  pledged  as  collateral  security  for  a 
debt,  and  the  pledgee  brings  suit  to  collect  such  bill  or  note,  thb  reason- 
able fees  of  counsel  in  such  suit  are  a  charge  upon  the  pledgeor,  aud  only 
the  net  proceeds  of  the  collection  after  payment  of  such  fees  are  a  pay- 
ment upon  the  debt.  The  rule  of  the  common  law  is  not  changed  by 
section  1  of  chapter  77  of  the  Laws  of  1876,  which  forbids  any  contract 
in  a  note,  bill,  or  mortgage  for  the  payment  of  attorney's  fees  or  the  ren- 
dition of  any  judgment  against  the  maker  of  any  such  paperfor  any  such 
fees.^ 

Error  from  Harvey  district  court.  > 
The  case  is  stated  in  the  opinion. 
Bowman  d  Holmes^  for  plaintiff  in  error. 
Ady  d  Grattan,  for  defendant  in  error. 

*285  *Breweb,  J.  On  the  tenth  day  of  April,  1877,  the  defendantin 
error,  L.D.  Elliott,  executed  and  delivered  to  the  Harvey  county 
Savings  Bank  his  promissory  note  for  forty-two  dollars,  payable  in 
sixty  days  after  its  date,  and,  to  secure  the  payment  of  the  same, 
pledged  and  delivered  to  said  bank  an  order  on  schooUdistrict  No.  51, 
McPherson  county,  Kansas,  for  the  sum  of  fifty-one  dollars,  payable 
in  June,  1877.  The  Harvey  County  Savings  Bank  then  transferred 
said  note  and  order  to  J.  E.  Neal,  plaintiff  m  error,  who,  after  the 
maturity  of  the  note,  brought  suit  against  said  school-district  to  re- 
cover the  amount  of  said  order^  The  evidence  in  the  trial  of  said 
last-mentioned  case  proved  that  the  defendant  in  error,  L.  D.  Elli- 
ott, before  the  order  was  pledged  to  the  bank,  had  received  thirty 
dollars  from  said  school-district  to  apply  in  payment  of,  but  which 
had  not  been  indorsed  upon,  said  order,  which  fact  was  concealed 
from  the  bank  by  Elliott.  Neither  the  bank  nor  plaintiff  in  error 
knew  that  thirty  dollars,  or  any  sum  whatever,  had  been  by  said 
school-district  paid  to  Elliott  until  after  the  maturity  of  said  note. 
The  judgment  against  the  school-district  was  for  the  amount  of  the 

^See  note  to  Jones  v.  Scott,  10  Ean.  35,  on  the  subject  of  collateral  secarities; 
also  Cory  v.  V7irth,  21  Kan.  *10,  and  note. 
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order  and  interest,  less  the  thirty  dollars  already  paid  to  Elliott, 
upon  irhieh  judgment  Bowman  &  Holmes,  as  attorneys  for  Neal,  filed 
a  lien  for  their  fees,  to  the  extent  of  twenty-five  dollars,  and  the 
amount  of  said  judgment  was  by  the  olerk  of  the  court  paid  to  Bow- 
man  &  Holmes,  and  retained  by  them.  Neal  afterwards  brought  suit 
on  said  note,  and  recovered  the  full  amount  thereof.  Elliott  then 
brought  suit  against  Neal  to  recover  the  amount  of  said  judgment 
Tendered  in  Neal's  favor  against  said  school-district,  and  recovered  a 
judgment  against  Neal  for  the  amount,  to  reverse  which  the  plaintiff 
in  error  brings  the  cause  to  this  court. 
The  question  which  arises  upon  these  facts  is  whether,  when  a  bill 

or  note  is  pledged  as  security  for  a  debt,  the  pledgee,  if  he  at- 
*286    tempts  to  collect  such  bill  or  note,  must  do  so  at  his  own  *ex- 

pense.     That  the  pledgee  of  such  paper  has  a  right,  in  the 

absence  of  express  stipulation  to  the  contrary,  to  collect  the  same  by 

suit,  is  clear;  and  that,  at  common  law,  and  independent  of  statute, 

the  reasonable  cost  and  expense  of  such  collection  was  chargeable  to 

the  pledgeor,  is  not  seriously  controverted.     Edwards,  in  his  work  on 

Bailments,  thus  states  the  law : 

"The  pledge  is  made  for  the  mutual  benefit  of  the  parties  to  the  contract; 
and  the  collection,  or  the  effort  to  collect,  the  collateral  security  js  as  mucli 
for  the  benefit  of  the  debtor  as  it  can  be  for  the  creditor.  Besides  this,  the 
creditor  is  legally  entitled  to  recover  and  i*ealize  the  face  of  his  demand,  after 
deducting  incidental  expenses;  and,  though  it  may  be  presumed  that  he  will- 
ingly undertakes  the  personal  trouble  and  care  of  collection,  it  can  hardly  be 
inferred  that  he  also  assumes  to  pay  the  actual  costs  and  disbursements  of  tlie 
prosecution;  for  that  would  be  to  cast  upon  him  another  man's  burden." 

The  main  contention  of  counsel  is  that  this  rule  is  changed  by  stat- 
ute.   The  statute  to  which  they  refer  is  section  1,  c.  77,  of  the  Laws 
of  1876,  which  provides  that  ''it  shall  be  unlawful  for  any  person  or 
persons,  company,  corporation,  or  bank,  to  contract  for  the  payment 
of  attorney's  fees  iif  any  note,  bill  of  exchange,  bond,  or  mortgage; 
*    *    *    and  that  hereafter  no  court  in  this  state  shall  render  any 
judgment,  order,  or  decree,  by  which  any  attorney's  fees  shall  be  al- 
lowed or  charged  to  the  maker  of  any  promissory  note,  bill  of  exchange, 
bond,  mortgage,  or  other  evidence  of  indebtedness,  by  way  of  fees,  ex- 
penses, costs,  or  otherwise."     We  do  not  consider  this  statute  as  ap- 
plicable to  the  case  at  bar.   The  evil  intended  to  be  remedied  by  that 
enactment  was  the  practice  of  stipulating  in  notes  and  other  evi- 
dences of  indebtedness  for  the  payment  of  the  creditor's  attorney's 
fees  in  case  of  suit.    All  such  stipulations  are  declared  null  and  void, 
and  courts  forbidden  to  enforce  them.     But  no  such  fees  were  sought 
to  be  colleeted  in  this  ease.     The  maker  of  the  note  was  charged, 
with  no  attorney's  fees  for  the  collection  of  the  note.    All  he  paid  was 
the  amount  due  on  the  face  of  his  paper.     The  order  which 
*S87    *was  collected  by  suit,  was  his  order,  and  he  was  charged  with 
simply  the  cost  of  collecting  his  own  order.     He  had  placed 
tbat  order  in  the  hands  of  another  party,  it  is  true,  but  only  as  se- 
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ourity  that  he  would  make  good  his  own  promise.  And  when  it  was 
sued  and  collected,  it  was  sued  and  collected  for  his  benefit.  True, 
by  placing  it  where  he  did,  he  gave  the  pledgee  the  right  to  employ 
counsel  and  bring  suit ;  but  in  this  respect  the  pledgee  was  acting  as 
his  agent,  and  employing  counsel  to  render  services  for  his  benefit. 
It  would  be  bard,  indeed,  if  the  pledgee  were  compelled  at  his  own 
expense  to  employ  counsel  to  collect  the  collateral,  and  then  also  em- 
ploy and  pay  counsel  to  collect  the  principal  debt.  Whether  the  fees 
charged  by  counsel  for  the  collection  of  the  order  were  reasonable  is 
not  before  us,  and  only  reasonable  and.  proper  fees  could  be  charged 
to  him.  The  net  proceeds  of  such  collection,  tkf^t  paying  fees  and 
expenses,  were  a  payment  on  his  note,  and  should  have  been  allowed 
in  the  suit  on  the  note. 

Tl^e  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

(All  the  justices  concurring.)  : 


John  Bbllew  r.  G.  B.  AnsBUBb. 
Januaiy  Term,  1880. 

1.  Verdiot :  When  Conoliuive.    The  verdict  of  a  Joiy,  based  upon  conflict- 

ing oral  testimony,  settles  every  disputed  question  o£  fact. 

2.  Witnesses:  Credibility:  Power  of  Court.    Where  a  case  substantially 

lunges  on  the  respective  personal  credibility  of  the  phuntifl  and  defend- 
ant as  witnesses,  tlie  court  may  generally  say  to  the  jury  "that,  if  you 
believe  the  plaintiff's  statement,  you  must  find  for  him;  and  if  the  de- 
fendant's, then  for  him." 

8.  Instructions :  Misstatement  of  Evidence.  A  misstatement  of  the  lan- 
guage of  a  witness  by  the  court  in  its  charge  to  the  jury  is  no  ground  for 
reversal,  unless  such  misstatement  is  as  to  a  mateilal  part  of  his  testi- 
mony, and  probably  misleads  the  jury. 

*288     *Error  from  Chautauqaa  district  court. 
The  case  is  stated  in  the  opinion. 
Buck  d  Loop,  for  plaintiff  in  error. 
Chas.  J,  Peckham^  for  defendant  in  error. 

Brbwbb,  J.  This  was  an  action  of  replevin,  brought  by  plaintiff 
in  error,  plaintiff  below»  to  recover  possession  of  a  span  of  mares. 
The  case  was  tried  by  a  jury.  Verdict  and  judgment  for.  defendant, 
and  Bellew  alleges  error.  He  claims  that  the  verdict  was  against  the 
evidence,  and  that  there  was  error  in  the  instructions.  It  appears 
tbat  defendant  at  one  time  owned  the  mares,  and  also  that  he  traded 
them  to  plaintiff  J(or  a  machine.     There  :wafi|.^o^le  dispiate  between 
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the  parties  as  to  the  terms  of  this  trade,  defendant  olaiming  that  a 
rake — at'  first  a  tabie-rake,  and  afterwards  a  sweep-rake — was  in- 
cluded in  and  a  part  of  the  trade,  and  plaintiff  that  the  rake  was  not 
incladed  in  and  had  nothing  to  do  with  the  trade.  Defendant  further 
claimed  that,  there  being  some  difficulty  in  obtaining  the  rake,  the 
trade- was  rescinded.  This  plaintiff  denied.  Each  party  was  a  wit-. 
Hess  in  bis  own  behalf,  and  each  had  in  some  things  the  support  of 
another  -witness;  bat,  after  all,  the  case  really  hinged  upon  the  cred- 
ibility of  the  two  parties.  Notwithstanding  the  full  and  aUe  review 
if  the  testimony  by  plaintiff's  counsel,  we  think  the  defendant  squarely 
testified  to  a  rescission  of  the  trade,  and  if  the  jury  b6lievc)d  bis  tes- 
timony, as  they  had  a  right  to  do,  the  verdict  was  properly  returned 
in  his  favor.  The  jury  were  the  triers  of  the  fact,  and  their  decision 
concludes  this  court  upon  the  question.  It  is  true,  that  after  the  re-^ 
scission,  as  appears  from  the  testimony t)f  both  parties,  tbere^ 
*289  was  fur*ther  talk  about  a  trade,  but  nothing  admitted  by  de- 
fendant  which  concluded  him  or  avoided  the  effect  of  the  re- 
Bcission. 

As  to  the  instructions,  they  were  brief,  and  we  see  no  material  error 
in  them.     The  court  stated  the  substance  of  each  party's  testimony, 
and  then  substantially  charged  the  jury,  if  ihey  belj)eved  the  plain- 
tiff's version  of  the  case,  they  must  find  for  him;  and  if  the  defend- 
ant's, then  for  him.     Now,  while  such  an  instruction  might  in  some 
eases  mislead  a  jury  by  ignoring  the  effect  of  testimony  other  than 
that  given  by  the  parties,  we  cannot  think  it  inappropriate  in  the 
present  case,  or  at  least  doing  any  wrong  to  the  plaintiff;  for,  as  to 
the  alleged  rescission,  he  had  no  supporting  testimony.     While  it 
may  be  true,  as  counsel  point  out,  that  the  court  in  stating  the  testi- 
mony mistook  a  part  of  it,  and  spoke  of  an  order^  when  the  witness 
only  named  a  note,  we  cannot  think  that  the  difference  affected  the 
case  in  the  slightest.     It  is  not  every  misrecoUection  of  the  court  of 
a  witness's  testimony,  or  every  misstatement  of  his  language,  that 
works  material  error.     It  must  be  in  a  substantial  part  of  the  testi- 
mony, and  such  a  misstatement  as  probably  misleads  the.  jury. 

Upon  the  whole  case,  we  see  no  error  sufficient  to  justify  a  reversal 
of  the  judgment,  and  it  will  be  affirmed. 

(All  the  justices  concurring.) 
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OwBH  E.  Bmp,  Sheriff,  etc.,  v.  Willum  M.  Tilgbmah. 

January  Term,  1880. 

1.  Beplevin:  Demand:  When  Unnecessary.    In  an  action  of  replevin^ 

brought  by  a  Judgment  debtor  to  recover  exempt  property  seized  by  an 
officer  under  an  execution,  where  no  similar  property  is  owned  by  the 
debtor,  and  no  selection  or  separation  is  necessary  to  distinguish  the  ex- 
empt from  non-exempt  property,  no  notice  to  the  officer  at  the  time  of  the 
levy  that  it  is  claimed  as  exempt,  and  no  demand  for  the  return  prior  to 
suit  against  the  officer,  are  necessary.^ 

2.  Parties:  Defect  of:  Question  not  Beviewable.     Where  two  par- 

ties are  joint  owners  of  personal  property,  they  should  be  united  as 
*290      ^parties  in  an  action  to  recover  the  possession.   When  such  an  action  is 

commenced  by  one  alone,  the  defect  of  parties  must  be  presented  in  the 
trial  court  by  pleading,  or,  where  pleadings  are  unnecessary,  as  in  cases 
appealed  from  a  justice  of  the  peace,  by  directly  and  specifically  calling 
the  attention  of  the  court  thereto,  and  cannot  first  be  raised  in  this  court 
on  error.    Wilson  v.  Fuller,  9  Kan.  ♦189. 

Error  from  Atchison  district  court. 

Beplevin,  brought  by  Tilgbman  against  Seip,  sheriff,  etc.  Trial  at 
the  March  term,  1876,  of  the  district  court,  and  judgment  for  plain- 
tiff.    The  defendant  brings  the  case  here. 

Everest  dt  Waggener,  for  plaintiff  in  error. 

Chas,  r.  Origin^  for  defendant  in  error. 

^The  ri^ht  of  exemption  is  a  personal  one,  and  may  be  waived  by  the  debtor; 
and  the  failure  of  the  debtor  to  make  the  selection  at  the  time  of  the  levy,  or  a 
reasonable  time  thereafter,  will  be  deemed  a  waiver,  Spitley  v.  Frost,  15  Fed. 
Rep.  299;  Mofflt  v.  Adams.  (Iowa,)  14  N.  W.  Rep.  88;  Brumbaugh  v.  Zollinger, 
(Iowa,)  18  N.  W.  Rep.  888;  Riggs  v.  Sterling,  (Mich.)  27  N.  W.  Rep.  705;  Green  v. 
Blunt,  (Iowa,)  12  N.  W.  Rep.  762;  Wicker  v.  Comstock,  (Wis.)  9  N.  W.  Rep.  25; 
Zielke V.  Morgan,  (Wis.)7 N.  W.  Rep.  651;  Frink  v.  Roe,  (Gal.)  11  Pac.  Rep.  830; 
Iliff  V.  Amott,  (Kan^S  Pac.  Rep.  525;  Hammersmith  v.  Avery,  (Nev.)  2  Pac.  Rep. 
55;  but  not  if  the  officer  refuses  to  give  him  an  opportunity  to  make  such  selec- 
tion, or  denies  his  right  to  any  exemption.  Wicker  v.  Comstock.  (Wis.)  9  K.  W. 
Rep.  25;  nor  if  the  debtor  has  no  notice  of  the  levy,  Griffin  v.  Nichols,  (Mich.)  17 
N.  W.  Rep.  68.  No  claim  is  necessaiy  where  the  whole  property  owned  bv  the 
debtor  is  exempt  under  the  statute.  Howard  v.  Rugland,  (Mmn.)  29  N.  W.  Kep. 
68.  The  claim  may  be  made  at  any  time  before  the  sale.  Rice  v.  Nolan.  (Kan.)  5 
Pac.  Rep.  487;  Ellsworth  v.  Savre,  (Iowa,)  25  N.  W.  Rep.  699;  Grans  v.  Gunning- 
ham,  (Neb.)  18  N.  W.  Rep.  176;  McAbe  v.  Thompson.  (Minn.)  6  N.  W.  Rep.  479. 

No  demand  is  necessary  before  commencing  an  action  of  replevin,  where  the 
defendant  has  come  wrongfully  into  possession  of  the  property,  Garl  v.  McGoni- 
gal,  (Mich.)  25  N.  W.  Rep.  516;  Kellogg  v.  Olson.  (Minn.)  24  N.  W.  Rep.  864;  Mc- 
JNally  V.  Connolly.  (Gal.)  9  Pac.  Rep.  169;  Stone  v.  O'Brien.  (Golo.)  4  Pac.  Rep. 
792;  Surles  v.  Sweeney,  (Or.)  4  Pac.  Rep.  469;  or  where  a  demand  is  notnecessan' 
to  confer  upon  the  plaintiff  the  right  of  possession,  Redding_v.  Page,  (Iowa,)  8  N. 
W.  Rep.  427.  See,  also,  Wheeler  &  Wilson  Manuf  g  Co.  v.  Teetzlaff,  (Wis.)  10  N. 
W.  Rep.  155.  Where  the  defendant  came  rightfully  into  possession  of  the  prop- 
erty, he  is  not  liable  for  costs,  if  no  demand  has  been  made  upon  him.  Peters  ▼. 
Parsons,  (Neb.)  24  N.  W.  Rep.  687.  As  to  what  is  a  sufficient  demand,  see  Mer- 
riam  v.  Lynch,  (Wis.)  ION.  W.  Rep.  1. 
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Bbbwxb,  J.  This  was  an  action  of  replevin,  brought  by  defendant 
in  error,  claiming  that  certain  property  levied  on  by  the  plaintiff  in 
error,  defendant  below,  wae  exempt  from  execution*  The  action  was 
eommenoed  before  a  justice  of  the  peace,  and  thence  appealed  to  the 
district  court.  Verdict  and  judgment  were  in  favor  of  plaintiff,  and 
defendant  alleges  error.  The  only  pleading  was  the  plaintiff's  bill  of 
particulars.  The  testimony  is  not  preserved,  and  we  have  only  the 
pleading,  the  answers  of  the  jury  to  special  questions,  the  general 
verdict,  and  the  judgment.  Two  distinct  questions  are  presented  by 
counsel  for  plaintiff  in  error :  First,  was  notice  that  property  was 
elaimedas  exempt,  or  a  demand,  necessary  before  suit?  and,  second, 
as  to  the  effect  of  a  joint  ownership  of  part  of  the  property  levied  upon. 
In  reference  to  the  first,  it  will  be  noticed  that  this  is  not  a  case  in 
which  the  judgment  debtor  owns  several  articles  of  property  of  the 
same  kind,  of  which  he  is  only  entitled  to  a  certain  number  as  ex- 
empt,— as  where  he  owns  a  dozen  horses,  only  two  of  which 
*291  can  be  claimed  as  exempt, — and  where  it  *may  be  that  some 
selection  or  choice  on  the  part  of  the  debtor  is  necessary ;  for 
here  the  property  was  all  exempt,  and  the  debtor  had  no  similar  prop* 
erty.  Hence  there  was  no  selection  or  choice  to  be  made ;  no  separate 
ing  of  a  part  from  a  whole.  In  such  case  it  seems  to  us  that  no  no- 
tice at  the  time  of  levy,  no  prior  demand,  is  necessary.  The  law 
makes  the  property  exempt,  and  the  officer  acts  at  his  peril.  He  is 
a  wTODg-doer  if  he  touches  it,  and  is  liable  to  an  action  of  replevin 
the  moment  he  takes  it  into  his  possession.  Shoemaker  v.  Simpson, 
16  Ean.  *48.  Hence  it  follows  that  the  failure  of  the  jury  to  answer 
questions  as  to  notice  and  demand  did  not  vitiate  the  verdict,  or  pre- 
vent the  entry  of  judgment  thereon. 

As  to  the  other  question,  the  claim  in  the  bill  of  particulars  and 
affidavit  was,  among  other  things,  "for  six  tons,  or  thereabouts,  of 
hay,  of  the  value  of  (3  per  ton,  or  $18.*'  The  general  verdict  was 
that  the  plaintiff  was  entitled  to  the  possession  of  the  hay  claimed,  and 
that  its  value  was  $19.50.  It  further  appears,  from  the  answers  to 
special  questions  submitted  to  the  jury,  that  the  hay  levied  on  by  the 
officer  amounted  to  thirteen  tons;  that  its  value  was  (3  a  ton;  and 
that  it  was  owned  jointly  by  plaintiff  and  his  son.  It  would  seem 
from  these  facts  that  plaintiff,  being  a  joint  owner  with  his  son, 
brought  his  separate  action  to  recover  a  half  of  the  joint  property. 
Technically,  this  was  wrong.  Both  joint  owners  should  have  been 
united  as  parties.  **It  is  clearly  the  rule,  established  under  the  new 
system  as  well  as  under  the  old,  that  properly  all  the  owners  of  a 
chattel,  whether  partners  or  not,  must  join  in  an  action  to  recover 
damages  for  injuries  done  to  it,  or  for  a  wrongful  taking  or  conversion 
of  it,  or  to  recover  its  possession."  Pom.  Bern.  §  223.  Tet  it  is 
also  true  that,  if  this  action  had  been  commenced  in  the  district  court, 
tod  the  defect  of  parties  had  not  been  taken  advantage  of  by  demur* 
rer  or  answer,  it  would  have   been  waived.     Parker  v.  Wiggins,  10 
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Kan.  *420 ;  Civil  Code,  §  91 ;  Comp.  Laws  1879,  p.  614.  And  we  think 
it  is  further  true  that,  when  the  action  is  commenced  before  a 
*392  justice  of  the  peace,  although  no  bill  of  par^ticulars  is  filed  on 
behalf  of  the  defendant,  and  every  defense  is  therefore  open  to 
him,  (German  v.  Bitchie,  9  Kan.  *107,)7et  that,  unless  the  attention 
of  the  Courtis  specifically  called  to  the  matter  of  the  defect  of  parties, 
the  question  is  waived.  It  is  not  such  a  defect  as  can  first  be  raised  in 
this  court ;  for  it  is  one  which  can  almost  invariably  be  easily  corrected 
by  amendment*  Here  the  matter  does  not  appear  to  have  been  di- 
rectly noticed  in  the  district  court.  Indeed,  it  is  doubtful  whether  it 
can  fairly  be  said  to  be  presented  to  our  attention.  The  brief  alleges 
that  judgment  should  have  been  entered  for  defendant  upon  the  find* 
ings  of  the  jury,  and  says  that  '"the  findings  of  fact  show  that  defend- 
ant in  error  was  joint  owner  of  the  hay  in  controversy,  i.  e,,  he  owned 
one-half  of  it.  The  general  verdict  finds  that  he  is  entitled  to  the 
possession  of  all  of  it."  Hence  an  inconsistency  is  claimed  between 
the  findings  and  verdict.  This  is  all  that  notices  the  defect  of  parties. 
We  think,  under  the  circumstances,  no  substantial  wrong  has  been 
done  to  the  plaintiff  in  error,  and  the  judgment  will  be  affirmed. 

VaiiEntinb,  J.,  concurring.     Horton,  C.  J.,  not  sitting  in  the  ease, 
having  been  of  counsel  in  the  court  below* 


8.  D.  Leonard  t?.  A.  D.  Boss. 
January  Term,  1880. 

Bzemption:  Homestead;  Aot  of  Congress  Construed.  Where  a  pei^ 
son  is,  on  May  19.  1874,  occupying  a  piece  of  land  under  the  provisions 
of  the  act  of  congress  enabling  actual  settlers  to  secure  homesteads  on  the 
public  domain,  (12  U.  S.  St.  at  Large,  393;  Rev.  St.  U.  8.  423,)  and  on 
that  day  pays  his  money  for  his  land,  under  section  8  of  said  homestead 
act,  thus  commuting  residence  by  the  payment  of  money,  heldp  that  the 
said  homestead  act  will  not  exempt  said  land  from  the  payment  of  debts 
contracted  by  said  person  after  that  time,  although  the  patent  for  the  land 
may  not  be  issued  for  Several  months  afterwards 

♦293    *Error  from  Harvey  district  court. 

Injunction  brought  by  Boss  against  Leonard,  sheriff  of  Harvey 
county,  to  enjoin  the  sale  of  certain  land  claimed  by  plaintiff  as  his 
homestead.  Trial  at  the  Maroh  term,  1878,  of  the  district  court, 
and  judgment  for  the  plaintiff.  The  defendant  brings  the  case  to 
this  court. 

John  Reid  and  A»  L.  WiUiams^  for  plaintiff  in  error. 

Is  an  official  bond  a  "debt"  within  the  meaning  of  the  homestead  act? 
Blackstone  ^Book  8,  p.  154)  defines  "debt"  as  follows:  "The  legal  accepta- 
tion of  debt  18  a  sum  of  money  due  by  certain  and  express  agreement,  as  by  a 
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lN>nd  for  a  determinate  Bom,  a  bUl  or  note*  a  special  bargain,  or  a  rent  re> 
senred  on  a  lease,  .where  the  quantity  is  fixed  and  specific  and  does  not  depend 
upon  any  subsequent  valuation  to  setUe  it. " 

In  aU  the  rapid  changes  wliidi  have  taken  place  in  the  common  law,  we 
may  look  in  vain  for  any  change  in  this  definition*  With  this  fixed  meaning, 
tben,  anebanged  for  so  many  years,  we  may  safely  assume  that  congress  used 
the  word  *'debt"  knowingly,  and  with  the  intention  of  giving  it  its  common* 
law  meaning.  If  it  was  thus  used,  it  is  very  plain  that  an  official  bdnd  is 
not  a  d^t  at  the  time  it  is  signed.  When  Ross  signed  this  bond,  there  was 
no  "money  due"  from  him  to  the  obligee  of  the  bond  '*  by  certain  and  express 
agreement. **  The  undertaking  was  not  "a  bond  for  a  determinate  sum,"  as 
stated  in  this  definition.  He  was  not  in  debt  to  the  state,  the  county,  or  to 
any  of  its  subdivisions;  for  his  undertaking  had  special  reference  to  the  future, 
the  giving  of  which  was  in  fact  an  essential  prerequisite  to  the  entering  upon 
the  duties  which  alone  could  make  it  possible  to  create  a  liability.  He  not 
only  was  not  indebted  to  the  obligee  when  he  signed  the  bond,  but  the  pre- 
samption  of  law  was  that  be  would  not  become  liable,  as  all  officers  are  pre- 
sumed to  do  their  duty.  It  was  at  most  an  undertaking  that,  if  a 
*294  *"debt"  were  created  in  the  future  by  the  misconduct  of  the  treasurer, 
which  was  not  paid  by  the  treasurer,  he  would  pay  it  when  it  had 
been  properly  show  n  to  exist.  Jones  v .  Knox,  46  Ala.  58 ;  In  re  Montgomery, 
3 N.  B.  B.  430,  426;  2  Amer.  Law  T.  168;  2  Ghi.  Leg.N.  49;  16  Rttsb.  Leg. 
J.  233.  All  legislatures  know  the  distinction  between  a  "debt"  and  an  in- 
strument of  this  kind.  Ck>ngre8s  must  have  known  that,  by  the  use  of  some 
such  general  terms  as  *' obligation *'  or  '* liability,"  it  could  have  included  all 
forms  of  debt,  while,  by  the  use  of  the  technical  term  *'debt,"  it  could  not 
include  all  forms  of  "obligations"  and  "liabilities."  It  seems  very  plain, 
then,  that  congress  only  meant  to  exempt  the  homestead  from  liability  for  a 
''debt''  as  known  to  the  common  law. 

Assuming  that  the  signing  of  the  bond  was  not  contracting  a  "debt, "  when, 
if  ever,  was  it  contracted, — when  the  breaches  actually  occurred,  when  the 
suit  was  brought^  or  when  the  judgment  was  rendered?  If  it  was  contracted 
when  the  breaches  occurred,  it  becomes  material  to  inquire  whether  the  land 
became  liable  to  execution  when  final  proof  and  payment  were  made,  or  when 
the  patent  issued.  The  breaches  occurred  between  November  5, 1872,  and 
October  12,  1874.  There  is  nothing  in  the  record  fixing  any  definite  time, 
nor  any  specific  breach.  They  cover  a  time  both  prior  and  subsequent  to  the 
making  of  final  proof;  and  it  is  very  clear  that  the  party  claiming  the  exemp- 
tion takes  upon  himself  the  burden  of  showing  the  facts  entitling  him  thereto. 
He  must  show  specifically  that  the  Judgment  was  founded  upon  a  breach  exist- 
ing before  his  land  became  liable  to  seizure.  In  this  case  he  has  failed  to  do 
80,  and  the  oourt  must  fix  the  last  date  mentioned,  October  12,  1874,  as  the 
time  of  the  breach  of  the  bond;  and  at  that  time  he  had  done  everything  nec- 
essary to  entitle  him  to  his  patent,  by  making  proof  and  payment  under  the 
^bth  section  of  the  homestead  act.  That  the  land  is  subject  to  execution  as 
Boon  as  the  party  becomes  entitled  to  a  patent,  has  been  settled  for  years,  and 
is  the  law  of  this  case,  unless  there  is  something  in  the  law  itself  to 
*2d5  varythe  rale  laiddown  by thecourts.  Carroll v.Safford,8How.  *441; 
Witherspoon  v.  Duncan,  4  Wall.  210;  Kansas  Fac.  B.  Co.  v.  Culp,  9 
Kan.  *38.  And  that  he  is  entitled  to  his  patent  without  any  further  steps^ 
when  he  has  made  such  proof  and  payment,  is  evident  on  principle,  and  sus- 
tained by  authority.  Is  there  anything  in  the  homestead  act  varying  this 
rule?  If  there  is,  it  is  found  in  the  section  exempting  property  from  seizure 
fordebts  contracted  prior  to  the  issuance  of  the  patent.  In  regard  to  that,  we 
have  only  to  say  that  it  applies  only  to  homesteads  that  are  given  at  the  end 
of  five  years*  occupancy,  and  not  to  those  that  are  purchased,  and  that  when 
tbe  right  to  a  patent  becomea  absolute,  the  power  of  the  United  States  over 
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the  land  ceases,  and  the  law  regards  the  homesteader  as  in  fact  having  apatent. 
Witherspoon  v.  Dnncan»  4  Wall.  210;  Levi  v.  Thompson,  4  How.^/;  Gar- 
roll  T.  Safford,  8  How.  441;  Stark  v.  Starrs.  6  Wall.  402. 

Under  the  homestead  act  a  man  acquires  his  land  either  l^  occupancy  for 
five  years,  or  by  purchase.  When  he  takes  by  purchase,  his  homestead  entry 
is  considered  canceled,  and  he  takes  under  the  pre-emption  laws.  Now,  if  he 
takes  under  the  pre-emption  law,  it  is  conclusively  settled  in  Levy  v.  Thomp- 
son, 4  How.  17,  that  his  land  is  subject  to  execution  whenever  he  makes  final 
proof  and  payment.  If,  however,  the  court  should  be  of  the  opinion  that  the 
land  is  only  liable  for  debts  contracted  subsequent  to  the  actual  issuance  of 
the  patent,  it  remains  to  inquire  when  this  debt  was  contracted, — when  the 
bond  was  signed,  when  the  breach  occurred,  or  when  judgment  was  obtained? 
We  have  already  tried  to  show  that  signing  the  bond  was  not  contracting  a 
debt  within  the  meaning  of  the  act  of  congress;  and  if  we  are  correct  in  that^ 
it  follows  of  necessity  that  Boss  contracted  no  debt  until  it  had  been  decided 
by  proper  authority  that  the  treasurer  was  indebted  to  some  one.  The  un- 
dertaking of  Ross  was  that,  if  at  any  time  in  the  future  the  treasurer  became 
indebted  to  the  state,  the  county,  or  to  any  of  its  subdivisions,  and  failed  to 
pay,  then  he  (Ross)  would,  as  soon  as  the  amount  of  the  debt  and  the  person 
to  whom  it  was  due  were  determined.  It  would  then  become  a  debt  of  Ross, 
— a  fixed  and  determinate  sum  due  to  a  certain  person.    The  existence  of 

these  facts  can  be  determined  either — Firsts  by  a  settlement  of  the 
*296      treasurer  *with  the  various  corporations  showing  the  exact  amount 

of  his  indebtedness  to  each ;  or,  second,  by  a  judgment  at  law  establish- 
ing the  amount.  In  this  case  the  amount  owing  by  the  treasurer  was  estab- 
lished in  the  second  way,  and  then,  and  not  until  then,  i,  «.,  upon  the  ren- 
dition of  the  judgment,  became  a  d^t  of  Boss. 

(7.  S.  Bowman,  for  defendant  in  error. 

We  agree  with  counsel  for  plaintiff  in  error  in  the  statement  of  the  case, 
and  the  questions  which  they  ask,  but  not  in  their  ahswers.  They  insist  that 
Blaekstone's  definition  of  "debt,"  when  applied  to  a  common-law  form  of  ac- 
tion, is  all  the  meaning  that  congress  intended  to  be  extended  to  the  word, 
to- wit:  "Money  due  by  certain  express  agreement  ♦  ♦  ♦  for  a  determi- 
nate sum."  Surely,  it  must  be  due  when  used  and  applied  as  a  remedy  to  re- 
cover; but  it  may  be  used,  and  is  universally  so  used,  to  express  any  liability, 
obligation,  or  indebtedness  due  or  to  become  due  in  the  future.  It  is  fair  to 
presume  that,  when  congress  used  the  word  "debt,"  it  attached  to  it  such 
meaning  as  is  commonly  and  ordinarily  accepted  by  men,  to-wit,  any  obliga- 
tion contracted  or  incurred.  Bouvier,  in  his  Law  Dictionary,  (4th  £d.,)  page 
379,  says  of  the  word  "debt:"  "In  a  still  more  enlarged  sense  it  denotes  any 
kind  of  a  just  demand," — and  cites  Com.  v.  Keeper  of  Phila.  Jail,  4  Serg.  & 
R.  506.  In  his  fourteenth  edition,  page  437,  he  also  defines  it  to  be,  "all  that  is 
due  a  man  under  any  form  of  obligation  or  promise,"  and  cites  Q-ray  v.  Ben- 
nett, 3  Mete.  522.  Congress  also  emplojrs  the  word  "debt"  in  the  bankruptcy 
act,  and  surely  does  not  only  mean  thereby  "money  due  by  ceitain  express 
agreement  *  *  *  for  a  determinate  sum,"  but  debts  to  l)ecome  due  at  a 
future  time  as  well,  and  in  many  instances  uses  the  term  "debt"  for  unliqui- 
dated damages  arising  and  sounding  in  tort.  Other  law-makers  use  the  same 
term  in  various  acts  of  legislation  in  its  extended  and  enlarged  sense,  such  as 
debts  due  the  estate,  debts  of  the  estate,  debts  of  the  decedent,  etc. 

We  might  suggest,  for  the  benefit  of  opposite  counsel,  that  older  and 

*297      more  ancient  law-givers,  expounders,  and  teachers  '('than  Blackstone, 

used  and  employed  the  word  "debt"  in  its  enlarged  sense;  and  can 

it  be  said  that  either  Blackstone  or  congress  is  wiser  than  they?    "Forgive 

us  our  debts  as  we  forgive  our  debtors. "    Matthew,  vi,  12. 

An  official  bond  is  a  full  and  complete  acknowledgment  of  an  existing  in- 
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debtedness  on  the  part  of  the  obligors,  which  may  be  avoided  upon  certain 
conditions;  in  other  words,  such  an  indebtedness  as  may  be  liquidated  and 
satisfied  by  f^thf  ul  conduct,  or  by  the  payment  of  the  obligated  sum.  No  one 
will  claim  for  a  moment  that,  if  Boss  had  not  signed  the  bond,  a  valid  judg- 
ment could  have  been  entered  against  him  in  an  action  brought  upon  such 
bond.  Hence  we  are  compelled  to  arrive  at  the  inevitable  conclusion  that  the 
signing  and  execution  of  the  bond  are  what  constituted  the  creation  of  his  lia- 
bility,— the  contracting  of  the  debt  or  obligation. 

If  we  should  be  in  error  in  our  conclusions  thus  far,  then  it  would  require 
us  to  look  further  into  the  question  asked,  to- wit:  "When,  if  ever,  was  the 
debt  contracted?**  If  the  signing  of  the  bond  was  not  the  contracting  of  the 
debt,  certainly  the  breach  of  it  constituted,  fixed,  and  completed  the  liability  or 
debt.  The  bringing  of  suit  or  the  rendering  of  judgment  has  nothing  to  do 
with  creating  the  liability  or  contracting  the  debt.  Suit  is  the  remedy  to  re- 
cover the  debt  or  liability,  and  judgment  the  result  of  the  suit.  Neither  has 
anything  to  do  as  to  the  existence  of  the  fact  of  a  violation  or  breach  of  the 
bond,  which  was  a  thing  in  existence  before  suit  and  judgment.  The  suit  and 
jadgment  had  nothing  to  do  with  the  existence  of  that  fact.  It  may  have  had 
something  to  do  with  establishment  of  the  same;  but  nevertheless  such  fact 
must,  in  the  nature  of  things,  have  had  an  existence  before  an  action  would 
lie.  Assuming  that  we  are  correct  in  our  proposition,  then  the  debt  existed, 
the  contract  became  complete,  on  October  12,  1874, — some  thirty  days  before 
the  issuance  of  the  patent.    But  opposite  counsel  say  the  patent  relates  back 

to  the  date  of  making  final  proof  of  the  homestead  entry. 
*296  Now,  if  the  most  limited  and  restricted  meaning  is  to  be  ''^applied  to 
terms  used  by  congress,  as  they  insist  in  regard  to  the  word  "debt," 
then  the  same  rule  must  also  be  applied  to  the  word  "issuing,"  or  issue;  and 
we  believe  this  court  has  already  held,  in  Sedgwick  Go.  v.  Bunker,  16  Kun. 
496,  that  to  issue  bonds,  they  must  not  only  be  executed,  but  must  be  deliv- 
ered. It  requires  delivery  to  constitute  issue,  issuing,  or  issuance.  This 
couit  has  also  held  in  several  cases  that  there  is  no  conveyance  without  the 
delivery  of  the  deed.  Gulf  R.  Co.  v.  Owen,  8  Kan.  *409,  ♦419;  Ayers  v. 
Probasco,  14  Kan.  *175;  Babbitt  v.  Johnson,  15  Kan.  252;  Clark  v.  Akers, 
16  Kan.  166;  Mitchell  v.  Skinner,  17  Kan.  565;  Harrison  v.  Andrews,  18 
Kan.  588.  - 

The  government  has  a  right  to  withhold  the  patent  at  any  time  before  de- 
livery for  various  legal  and  just  reasons, — for  frauds,  discovery  of  mineral, 
etc.;  hence  it  seems  to  us  that  the  title  could  not  and  did  not  pass  to  Koss  un- 
til tlie  delivery  of  the  patent,  which  could  not  have  been  done  before  its  date, 
(December  15,  1874.)  and  therefore  there  was  no  "issuing"  of  the  patent,  in 
oontemplation  of  law,  prior  to  the  contracting  of  the  debt. 

Valentine^  J.  The  main  question  involved  in  this  case  is  whethei 
&  certain  piece  of  land,  owned  by  A.  D.  Boss,  was  exempt  from  a  cer- 
tain eiecution  held  by  8.  D.  Leonard,  sherifiF  of  Harvey  county,  Kan- 
Bss.  Boss,  who  was  plaintiff  below,  claims  that  it  is  so  exempt  un- 
<ler  section  4  of  the  act  of  congress  whieh  enables  actual  settlers  tc 
secure  homesteads  on  the  public  domain.  12  U.  8.  St.  at  Large,  p. 
393;  Rev.  St.  U.  S.  p.  423,  §  2296.     Said  section  reads  as  follows: 

"No  lands  acquired  under  the  provisions  of  this  act  shall  in  any  event  be- 
come liable  to  the  satisfaction  of  any  debt  or  debts  contracted  prior  to  the 
iasaing  of  the  patent  therefor." 

The  facts  necessaiy  for  a  correct  understanding  of  said  question  as 
presented  in  this  case  are  as  follows :     (1)  On  May  S,  1878,  Boss 
V.23K— 14 
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entered  said  land  under  said  homestead  act  of  congress.  (2)  On  Oc- 
tober 25,  1873,  Boss  became  surety  on  the  ofBcial  bond  of  G-. 
*299  D.  Monger,  as  treasurer  of  said  Hiaxvey  county.  *(8)  On  May 
,19,  1874,  he  made  bis  final  proof,  and  paid  bis  money  for  his 
land»  un4er  the  eighth  section  of  said  homestead  act,  thus  commuting 
residence  by  the  payment  of  money.  (4)  At  some  time  or  times  *' be- 
tween November  5,  1872,  and  October  12,  1874,"  Monger  and  his 
sureties  became  liable  on  said  official  bond'  for  breaches  thereof  desig- 
nated as  *' defaults,  deficits,  and  conversions  of  money.''  (5)  On  De- 
cember 15,  1874,  Boss'  patent  for  his  land  was  issued  to  him.  (6) 
On  April  24,  1875,  an  action  was  brought  by  the  commissioners  of 
Harvey  county  against  Monger  and  his  sureties  for  said  breaches 
of  said  official  bond.  (7)  On  December  27,  1876,  a  judgment  was 
rendered  against  Monger  and  liis  sureties,  including  Boss,  for  said 
breaches  of  said  bond,  in  the  sum  of  $1,054.83.  (8)  Whereupon  an 
execution  was  issued  and  levied  upon  said  land  by  said  sheriff  to 
satisfy  said  judgment. 

The  principal  questions  involved  in  the  main  question  are  as  fol- 
lows: .  (1)  Was  the  claim  of  Harvey  county  against  Monger  and  his 
sureties  at  any  time  a  "debt"  within  the  meaning  of  said  homestead 
act;  and,  if  so,  when  did  it  become  such  debt?  (2)  When  did  said 
land  become  subject  to  executions  for  debts  ? 

The  defendant  in  error.  Boss,  claims  that  the  claim  of  the  county 
commissioners  of  Harvey  county  against  Monger  and  his  sureties  was 
a  debt,  and  that  it  accrued  when  he  (Boss)  signed  said  official  bond. 
Now,  for  the  purposes  of  this  case,  we  shall  assume  that  said  claim 
of  the  cpunty  commissioners  of  Harvey  county  was  a  debt,  though, 
with  our  view  of  the  other  questions  involved  in  the  case,  it  makes 
no  difference  whether  it  was  a  debt,  or  some  legal  claim  for  damages. 
But  we  cannot  give  our  assent  to  the  doctrine  that  such  debt  accrued 
when  said  bond  was  executed.  The  claim  evidently  did  not  have  any 
existence  at  that  time,  and  probably  did  not  have  any  existence  for 
several  months  afterwards.  A  penal  bond,  such  as  a  county 
*300  treasurer's  official  bond  is,  does  not  *^of  itself  create  a  debt. 
It  is  not  the  *' acknowledgment  of  an  existing  indebtedness," 
(as  was  a  recognizance  in  its  original  form,)  as  is  claimed  by  the  de- 
fendant in  error;  but  it  is  simply  a  penal  bond,  to  be  void  if  no  breach 
of  the  condition  occurs,  and,  in  effect,  to  cover  only  actual  damages 
where  some  breach  of  the  condition  does  occur.  In  our  opinion,  then, 
no  debt  accrued  against  Monger  or  his  sureties,  until  some  breach  of 
the  official  bond  occurred.  And  an  argument  might  even  be  made  that 
no  debt  accrued  against  the  surety.  Boss,  until  judgment  was  rendered 
against  him  for  the  breach  of  the  bond ;  but  we  have  assumed  other- 
wise, and  probably  correctly,  that  for  the  purposes  of  this  case,  and  of 
this  class  of  cases,  the  debt  accrued  when  the  breach  of  the  bond  oc- 
curred. Then,  when  did  the  breach  of  the  bond  occur  ?  The  record  does 
not  shoWy  except  that  it  shows  that  it  occurred  between  two  certain 
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dates.  Now,  as  Boss  was  the  plaintiff  below,  and  upon  him  devolved 
the  burden  of  proof;  and  as  it  will  be  presumed,  in  the  absence  of  any- 
thing to  the  contrary,  that  Leonard,  the  officer,  did  his  duty,  and  as 
all  property  is  prima  facie  subject  to  execution, — it  must  be  presumed 
that  said  breach  occurred  at  the  latest  date  fixed  by  the  plaintiff, 
Ross.  The  parties  agree  that  the  breach  occurred  between  Novem- 
ber 5, 1872,  and  October  12,  1874;  and  this  is  as  definite  as  they 
fii  the  time.  Hence  we  must  assume  that  the  breach  occurred  just 
before  October  12,  1374.  But,  in  our  opinion,  if  it  occurred  at  any 
time  between  May  19,  1874,  (the  time  when  Boss  made  his  final 
proof  and  payment,)  and  October  12,  1874,  the  land  was  subject  to 
said  execution.  Boss  was  entitled  to  his  patent  on  May  19,  1874, 
and  therefore  his  rights  must  be  determined  as  though  the  patent  had 
in  fact  been  issued  on  that  day.  Stark  v.  Starrs,  6  Wall.  402,  418; 
Levi  f.  Thompson,  4  How.  17 ;  Carroll  v.  Safford,  3  How.  441 ;  With- 
erspoon  v.  Duncan,  4  Wall.  210;  Myers  v.  Croft,  18  Wall.  291;  0«- 
den  V.  Walters,  12  Kan.  *284,  ♦296 ;  Stone  v.  Young,  6  Kan.  *229, 
•231,  •232;  McMahon  v.  Welsh,  11  Kan.  *292;  Gulf  B.  Co.  v.  Mor- 
riB,  13  Kan.  *302,  *818;  Saline  Co.  v.  Young,  18  Kan.  443;  Bel- 

linger  v.  White,  6  Neb.  399. 
'301  •The  failure  of  the  officers  to  issue  the  patent  at  the  time  that 
it  ought  to  be  issued  does  not  affect  the  rights  of  any  person. 
Tbe  property  becomes  the  purohaser's  at  the  time  he  pays  for  it,  with 
the  biare,  naked  legal  title  only  remaining  in  the  government.  After 
Boss  paid  his  money*  he  did  not  any  longer  hold  his  land  under  the 
provisions  of  the  congressional  homestead  act.  When  he  paid  for 
bis  land,  he  thereby  took  it  out  of  the  further  operation  of  said  home- 
stead act;  and,  after  paying  for  it,  he  in  fact  abandoned  it  as  a 
residence,  which  be  could  not  properly  have  done,  if  he  had  still  been 
holding  it  under  the  provisions  of  said  homestead  act.  That  provis- 
ioQ  of  said  homestead  act  which  refers  *'to  the  issuing  of  tbe  patent" 
has  reference  to  that  period  of  time  when  the  patent  ought  to  be 
issued,  and  not  to  the  mere  clerical  work  of  issuing  it. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
inanded  for  farther  proceedings. 

(All  the  jastioes  concarring.) 
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E.  BoBBiNB  and  another  r.  Sarah  Janb  Saokbtt. 

January  Term,  1880. 

!•  Error :  Immaterial.  The  plaintiff  sued  the  defendant  before  a  Justice  of 
the  p^ce,  for  the  value  of  a  house,  alleged  to  have  been  removed  and 
converted  by  the  defendant.  Afterwards  the  case  was  taken  to  the  dis- 
trict court  on  appeal,  where  the  defendant  asked  to  file  an  answer,  set- 
ting up  a  counter-claim  for  rent  for  the  house.  The  court  refused  to  per- 
mit the  answer  to  be  tiled.  On  the  trial  it  was  shown  that  the  house  be- 
longed to  the  plaintiff,  and  not  to  the  defendant.  Hdd^  that  said  refusal 
was  not  erroneous,  nor  material,  if  erroneous.^ 

2.  Mortgage:  Title.    A  mortgage  of  real  estate  does  not  confer  title:  and 

hence  a  mortg.igee  of  real  estate  cannot  claim,  by  virtue  of  bis  mortgage, 
to  own  a  house  situated  on  the  mortgaged  property. 

3.  Fraud:  Debtor  and  Creditor.    Where  a  sale  is  made  for  the  purpose  of 

defrauding  creditors,  and  afterwards  the  claim  of  one  of  such  cred- 
*d02      iters  is  ^extinguished  and  satisfied,  such  creditor  cannot  afterwards 
raise  the  question  as  to  fraud  in  such  sale. 

4.  Limitations:  Possession:  Notice.    Where  a  person  is  continuously  in 

the  open,  notorious,  and  undisturbed  possession  of  personal  property,  for 
more  than  two  years,  all  the  time  clairning  to  own  the  same,  it  becomes 
his  by  virtue  of  the  two-years  statute  of  limitations;  at  least,  as  against 
all  persons  having  knowledge  of  such  possession,  and  claiming  adversely. 

6.  Justices*  Courts:  Pleading.  Where  a  person  sues  before  a  justice  of 
the  peace  for  the  conversion  of  personal  property,  setting  up  that  he  is 
the  owner  thereof,  it  is  not  necessary  for  him  to  allege  how  he  became 
the  owner. 

6.  Error:  Evidenoe:  Objection:  Immaterial.  Where  a  case  is  tried  by 
the  court  without  a  jury,  and,  after  all  the  evidence  is  introduced,  and 
after  the  first  argument  by  the  counsel  is  made  in  the  case,  the  defendant 
moves  the  court  to  strike  out  all  the  testimony  of  a  certain  female  wit- 
ness concerning  conversations  had  between  herself  and  husband,  without 
designating  in  the  motion  any  particular  portions  of  such  testimony,  and 
this  testimony  was  all  introduced  without  objection,  a  portion  thereof 
being  introduced  by  the  plaintiff,  and  a  portion  by  the  defendant  on 
cross-examination,  and  some  of  it  was  probably  competent,  and,  if  all  of 
it  had  been  stricken  out,  still  the  same  findings  and  the  same  judgment 
must  necessarily  have  been  made  and  rendered  that  were  made  and  ren- 
dered, and  the  court  overruled  said  motion,  Tield,  that  no  material  error 
was  committed. 

Error  from  Bourbon  district  court. 
The  case  is  stated  in  the  opinion. 
Eugene  F.  Ware^  for  plaintiffs  in  error. 
Lowe  d  French,  for  defendant  in  error. 

'On  appeal  to  the  district  from  justice's  court,  the  district  court  takes  only  ap- 
pellate furisdiction,  and  can  hear  and  determine  the  case  only  as  a  case  within 
the  Jurisdiction  of  a  justice  of  the  peace.  Wagstail  v.  Cbidliss,  81  Kan.  213,  1 
Pac.  Rep.  681. 
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YALBHTiNBy  J.  This  was  an  action  brought  by  Sarah  Jane  Saokett 
against  E.  Bobbins  and  Harriet  Bobbins,  for  the  value  of  a  small 
frame  box  house  or  shanty,  alleged  to  have  been  wrbngfully  removed 
by  the  said  defendants,  and  converted  to  their  use.  In.  1873  this 
boase  was  situated  on  a  forty-acre  piece  of  land,  near  the  village  of 

Godfrey,  in  Bourbon  county,  Kansas.  The  land  was  owned 
'303    by  E.  G.  H.  *Myers,  the  then  husband  of  the  plaintiff,  and  the 

bouse  was  occupied  as  a  residence  by  Myers  and  tbe  plaintiff, 
and  their  children.  Mrs.  Bobbins  procured  a  tax  title  to  the  prop- 
ortj;  and  Myers  at  the  same  time  was  indebted  to  Bobbins.  On  Jaly 
13. 1874,  Bobbins  and  wife  executed  a  quitclaim  deed  for  the  prop- 
erty to  said  E.  G.  H.  Myers,  and  on  July  31,  1874,  Myers  and  wife 
exeedted  a  mortgage  on  the  property  to  Mrs.  Bobbins  to  secure  the 
payment  of  the  consideration  for  said  quitclaim  deed  and  said  indebt- 
edness* of  Myers  to  Bobbins.  On  December  13,  1874,  Myers  sold 
Baid  bouse  to  his  wife,  and  she  immediately  thereafter  removed  it 
from  said  forty-acre  piece  of  land  into  tbe  village  of  Godfrey.  The 
defendants  claim  that  this  sale  was  fraudulent,  and  therefore  void. 
Mrs.  Myers,  immediately  after  the  removal  of  said  house,  moved  into 
it,  in  Godfrey,  and  continued  to  reside  therein,  claiming  the  same  as 
herown  until  October,  1878.  On  February  26, 1876,  Myers  and  wife, 
in  payment  of  said  mortgage,  executed  a  deed  for  said  piece  of  land 
Ui  Mrs.  Bobbins,  and  the  mortgage  was  canceled.  The  house  was 
not  on  the  land  at  that  time,  as  we  have  already  stated.  Myers  lived 
vith  his  wife  in  said  house  in  Godfrey  until  March,  1876,  when  he 
abandoned  her,  and  left  for  parts  unknown.  Before  he  left  the  county, 
.'Owever,  he  agreed  with  Mrs.  Bobbins  that  said  house  should  be  con- 
sidered as  hers,  and  that  he  would  pay  rent  to  her  for  it  at  tbe  rate 
of  $1.50  per  month;  and  he  actually  paid  her  $1.65  as  rent  on  Sep- 
;ember  12, 1875.  But  Mrs.  Myers  had  no  knowledge  of  this,  and  did 
not  know  that  Mrs.  Bobbins  ever  claimed  any  interest  in  the  house. 
Xo  claim  for  rent  was  ever  made  by  Mrs.  Bobbins,  or  by  any  one  else, 
to  Mrs.  Myers.  Mrs.  Myers,  having  procured  a  divorce  from  Myers, 
and  having  married  a  Mr.  Sackett,  left  the  house  in  October,  1878; 
and  on  October  28, 1878,  the  defendants,  Mr.  and  Mrs.  Bobbins,  for- 
cibly, and  without  the  consent  of  Mrs.  Myers-Sackett,  removed  said 
bouse,  and  converted  the  same  to  their  own  use.     On  November  6, 

1878,  Mrs.  Sackett  commenced  this  action  for  the  value  of  tbe 
*304    boase,  which  value  was  $75.     She  re-covered  a  judgment  for 

that  amount,  and  the  defendants,  now  as  plaintififs  in  error, 
bring  the  case  to  this  court.  The  plaintiffs  in  error  assign  various 
^opposed  errors;  but  we  do  not  think  that  any  of  them  are  tenable. 
1.  They  claim  that  the  court  below  erred  in  refusing  to  permit  them 
to  file  an  answer,  setting  up  a  counter-claim  for  rent  for  said  house. 
Such  refusal,  bowever,  we  think  was  not  erroneous;  nor  was  it  ma- 
terial, if  erroneous.  It  is  for  the  court  to  determine  whether  new 
pleadings  should  be  filed  on  an  appeal.     Justices'  Code,  §  122 ;  Comp« 
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Laws  1879,  p.  720.  And  the  defendants  in  this  case  were  not  pre- 
vented from  proving  any  counter-claim  which  they  may  have  had  by 
reason  merely  of  said  refusal  to  permit  them  to  file  said  answer. 
Stanley  v.  Farmers'  Bank,  17  Kan.  592,  596 ;  Sanford  u.  Shepard»  14 
Ean.  *228,  *231.  Bat  they  had  no  valid  eounter-claim.  Mrs.  Sack- 
ett  owned  said  house,  and  the  defendants  were  not  entitled  to  receive 
rent  from  her  for  it.  . 

2.  The  plaintiffs  in  error,  defendants  below,  also  claim  that  the 
court  below  erred  in  refusing  to  permit  them  to  read  in  evidence  said 
mortgage  from  Myers  and  wife  to  themselves;  Of  course,  they  do 
not  claim  that  they  owned  said  house,  or  that  they  had  any  title 
thereto,  by  virtue  of  said  mortgage ;  for  a  mortgage  does  not  confer 
title  in  this  state.  Yanderslice  v.  Enapp,  20  Kan.  647;  Alexander 
V.  Shonyo,  Id.  706;  Buckout  v.  Swift,  27  Cal.  433.  Besides,  this 
mortgage  had  been  satisfied  and  canceled  several  years  pirior  to 
the  commencement  of  this  suit;  but  it  is  claimed  that  it  tended  to 
show  fraud  in  the  sale  of  said  house  by  Myers  to  his  wife.  Now,  for 
the  purposes  of  this  case,  suppose  that  it  did  tend  to  show  such  fraud  : 
how  will  that  help  the  defendants  ?  The  only  debt  which  the  defend- 
ants ever  held  against  Myers  or  wife,  which  could  possibly  have  been 
affected  by  this  sale,  had  long  prior  to  the  removal  of  said  house,  and 
long  prior  to  the  commencement  of  this  suit,  been  extinguished  and 
satisfied ;  and  therefore  the  defendants  cannot  now  raise  any  ques- 
tion as  to  fraud  in  said  sale;  for  only  the  actual  and  existing 
*806  creditors  of  Myers  can  raise  any  such  question.  Of  course,  *we 
do  not  take  into  consideration  said  supposed  debt  of  Myers 
for  rent;  for  that  debt,  if  valid,  could  not  be  affected  by  said  sale  in 
the  least.  Mrs.  Myers  knew  nothing  of  that  debt;  and  the  sale  was 
evidently  not  made  in-  contemplation  thereof,  or  in  fraud  thereof. 
But  suppose,  for  the  purposes  of  this  case,  that  the  sale  was  in  fact 
made  for  the  sole  purpose  of  defrauding  these  defendants,  with  ref- 
erence to  some  debt  or  claim ;  and  suppose  that  such  debt  or  claim 
has  not  yet  been  extinguished  or  satisfied;  and  suppose  that  the  de- 
fendants have  properly  raised  the  question  of  fraud :  then,  can  sach 
fraud  avail  the  defendants  anything  in  this  case?  We  think  not. 
The  parties  admit  that  this  house  was  personal  property,  and  the 
court  below  found  it  to  be  such;  and  Mrs.  Myers-Backett  was  in  the 
open,  notorious,  and  undisturbed  possession  thereof,  continuously 
from  December,  1874,  up  to  October  28,  1878,  when  the  defendants 
took  it  from  her;  and  during  all  this  time  she  claimed  to  own  the 
property,  and  believed  it  to  be  hers.  Under  such  circumstanoes,  we 
think  the  two-years  statute  of  limitations  has  made  the  property  hers, 
notwithstanding  any  supposed  fraud  in  procuring  it,  and  without  ref- 
erence to  the  manner  of  her  procuring  it.  Civil  Code,  §  18,  subd.  8. 
The  defendants  well  knew  of  her  possession ;  and  for  more  than  two 
years  of  such  possession  she  was  the  sole  possessor,  or  at  least  the 
head  of  the  family  in  possession;  and  her  possession  was  adverse  to 
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the  defepdants.  And  yet  the  defendants  did  not  disturb  her  posses- 
sion, or  intimate  that  they  bad  any  supposed  claim  to  the  house. 
Said  statute  of  limitations  makes  the  property  hers  in  any  action, 
whether  she  should  be  plaintiff  or  defendant.  Civil  Code,  §  25.  Her 
bill  of  particulars  sufficiently  alleged  ownership.  It  was  not  neces- 
Bary  for  her  to  allege  bow  she  procured  the  ownership.  Such  is-  sel- 
dom necessary,  even  in  the  district  court.  And  it  is  seldom,  if  ever, 
necessary  to  plead  the  statute  of  limitations  in  a  justice's  court,  (and 
this  action  was  eotnmenced  in  such  a  court,)  even  though  the  claim 
be  for    money.     Sanford  v.  Shepard,  14  Kan.  *228,  *281.     If  said 

house  was  real  estate  at  the  time  that  the  defendants  removed 
*306     it  and  converted'  it,  they  certainly  had  no  claim  to  it.     *0f 

course,  the  defendants  cannot  claim  said  house  by  virtue  of 
their  deed  from  Myers  and  wife ;  for,  at  the  time  that  said  deed  was 
executed,  the  house  was  not  on  the  land  conveyed,  and  the  deed  did 
not  parport  to  convey  or  transfer  the  house. 

3.  The  plaintiffs  in  error  also  claim  that  the  court  below  erred  in 
overrbling  a  motion  to  strike  out  certain  evidence.  This  motion  was 
made  after  all  the  evidence  was  introduced,  and  after  the  first  argu- 
ment of  counsel  was  made  in  the  case.  The  motion  was  to  strike  out 
all  the  testimony  of  Mrs.  MyerS'Sackett  concerning  conversations  had 
between  herself  and  husband,  without  designating  in  the  motion  any 
particular  portions  of  such  testimony.  This  testimony  was  all  intro- 
daced  without  objection;  a  portion  thereof  was  introduced  by  the 
plaintiff,  and  a  portion  by  the  defendants  on  cross-examination;  some 
of  it  was  probably  competent ;  and  if  all  of  it  had  been  stricken  out, 
still  the  same  findings  and  the  same  judgment  must  necessarily  have 
been  made  and  rendered  that  were  made  and  rendered.  We  think 
*aat  no  material  error  was  committed  in  overruling  said  motion.  But 
ve  have  already  given  this  case  more  consideration  than  it  is  entitled 
to.  No  substantial  error  was  committed  by  the  court  below,  and 
hence  its  judgment  must  be  affirmed. 
(AH  the  justices  concurring.) 


J.  W.  BowMAK  r.  Chabubb  Gbbmy  and  another. 

January  Term,  1880. 

Fraud  1  Parties  to  Action.  A.  purchased  certain  realty  of  B.  for  $2,000. 
A.  claimed  that  she  was  induced  to  make  the  purchase  by  false  and 
fraudulent  representatious  of  B.  as  to  the  character  and  qiiality  of  the 
land  and  as  to  the  improvements  thereon.  One  thousand  five  hundred 
dollars  was  paid  in  money,  and  a  note  was  executed  by  G.  to  B.  for  8500 
as  the  balance  of  the  purchase  money.  The  note  was  secured  by  a  mort- 
gage executed  to  B.  by  A.  and  C.  on  the  real  estate.    The  land  was  worth 
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only  f400.  B.  was  insolvent.  Heldt  that  on  the  discovery  of  the  fraud, 
and  prior  to  any  transfer  of  the  note  and  mortgage,  A.  and  C.  oould  join 
as  plaintifiFs  in  an  action  to  obtain  a  decree  for  the  cancellation  of  the 
note  and  mortgage. 

*307    *Error  from  Lyon  district  court. 

On  the  nineteenth  day  of  April,  1879,  Charles  Germyand  Sa- 
rah Germy  filed  their  petition  in  the  district  court  of  Lyon  coanty 
against  J.  W.  Bowman,  and  the  First  National  Bank  of  Emporia,  in 
the  following  words : 

"Plaintiffs  for  their  cause  of  action  show  to  the  court  that  on  or  about  Feb- 
ruary 13, 1878,  said  defendant,  J.  W.  Bowman,  and  one  Maggie  W.  Bowman, 
his  wife,  then  owning  a  tract  of  land  in  Lyon  county,  Kansas,  described  aa 
follows:  the  west  half  of  the  north-west  quarter  of  section  thirty-four,  town- 
ship nineteen,  range  thirteen,— desired  to  sell  the  same  to  this  plaintiff,  Sarah 
Germy,  and  for  the  purpose  of  inducing  her  to  purchase  the  same,  falsely  and 
fraudulently,  through  their  agents,  A.  B.  Kriup  and  O.  F.  Bowman,  repre- 
sented to  these  plaintiffs  that  said  land  was  all,  or  nearly  all,  good,  tillable, 
second-bottom  farming  land;  that  it  was  fenced  on  two  sides  with  an  Osage 
orange  hedge-fence,  and  on  one  side  with  a  board  fence;  that  there  was  a  good 
well  of  water  thereon;  that  it  was  worth  the  sum  of  two  thousand  dollars; 
that  said  representations  were  all  false,  which  the  said  Bowmans  well  knew 
at  the  time  they  were  made;  that  said  land  was  not  second-bottom  land,  but 
high  upland,  with  many  rocky  and  gravelly  hills  or  knolls  thereon,  and  was 
largely  untillable  and  worthless  for  farming  purposes;  that  there  was  neither 
hedge  nor  board  fence  thereon,  nor  any  well  of  water,  as  represented  by  the 
said  Bowmans  and  their  agents ;  that  said  land  was  not  worth  to  exceed  the 
sum  of  four  hundred  dollars;  that  these  plaintiffs  knew  nothing  about  the 
character  of  lands  in  Kansas,  nor  the  kind,  character,  or  quality  of  the  afore- 
said tract  of  land,  which  the  said  Bowmans  and  their  said  agents  well  knew; 
that  this  plaintiff,  Sarah  Grermy,  believing  the  representations  of  said  Bowiaansi 
relative  to  the  character,  quality,  and  value  of  said  real  estate,  and  relying 
thereon,  was  induced  thereby  to  purchase  the  same  from  them ,  and  moved  with 
her  family  thereon,  and  now  resides  thereon,  and  has  made  valuable  and  lasting 
improvements  thereon,  agreeing  to  pay  therefor  the  sum  of  two  thousand  dol- 
lars, the  sum  that  they  represented  the  same  to  be  worth,  and  paid  thereon,  on 
February  13, 1878,  to  said  Bowmans,  the  sum  of  fifteen  hundred  dollars,  and 
on  that  day  received  their  warranty  deed  therefor;  that,  for  the  purpose  of 
securing  the  payment  of  the  balance  of  said  purchase  money,  to-wit, 
*808  Ave  hundred  dollars,  *this  plaintiff,  Charles  Oermy,  executed  his  prom- 
issory note  for  the  sum,  payable  to  said  defendant,  J.  W.  Bowman, 
or  order,  four  years  from  February  13, 1878,  with  interest  thereon  at  ten  per 
cent,  per  annum,  the  same  being  secured  by  mortgage,  executed  by  lK>th  these 
plaintiffs  upon  said  real  estate;  that  said  note  has  not  been  assigned  or  trans- 
ferred by  said  J.  W.  Bowman,  but  is  yet  his  property,  but  that  these  plaintiffs 
have  reason  to  fear,  and  do  fear,  that  he  will  do  so  before  the  maturity  thereof; 
that  said  Bowmans  are  insolvent,  and  are  non-residents  of  this  state;  that 
said  note  is  now  in  the  hands  and  possession  of  said  defendant,  the  First 
National  Bank  of  Emporia,  a  corporation  duly  organized  under  the  laws  of 
the  United  States,  and  doing  business  in  the  city  of  Emporia,  Lyon  county* 
Kansas,  and  which  holds  the  same  as  agent  for  said  J.  W.  Bowman. 

** These  plaintiffs  therefore  pray  that  said  First  National  Bank  of  Emporia 
be  temporarily  enjoined  from  selling,  transferring,  or  surrendering  the  pos- 
session of  said  note  to  said  J.  W.  Bowman,  or  to  any  person  for  him,  or  from 
parting  with  possession  thereof  in  any  way  until  the  final  determination  of 
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Ubb  action;  that  said  J.  W.  Bowman  be  temporarOj  enjoined  from  selling, 
assigning,  or  transferring  said  note,  or  in  any  waj  interfering  with  the  said 
First  National  Bank  of  Emporia  in  its  possession  thereof;  and  that,  upon  the 
final  hearing  of  this  action,  the  said  defendants  be  ordered  and  decreed  to  de- 
liyer  up  the  said  note  for  cancellation  and  destruction,  and  these  plaintifEs' 
said  mortgage  given  on  said  land  to  secure  said  note  may  be  ordered  canceled 
and  rdeased  of  record ;  and  that  it  may  be  decreed  that  these  plaintiffs  owe 
Qotbing  to  said  J.  W.  Bowman  on  said  note  to  any  one  holding  under  him 
subsequent  to  the  bringing  of  this  action,  and  for  ttieir  costs/* 

The  defendant  Bowman  demurred  to  the  petition,  on  the  grounds 
that  there  was  a  defect  of  parties  plaintiff,  and  that  sufficient  facts 
vere  not  stated  to  constitute  a  cause  of  action.  The  demurrer  was 
OTermled,  and  Bowman  brings  the  case  here. 

GiUett  d  Forde,  for  plaintiff  in  error. 

Cunningham  d  McCarty,  for  defendants  in  error. 

HoRTON,  C.  J.  We  perceive  no  error  in  the  ruling  of  the  court. 
*309  ICharles  Germy  is  interested  in  having  the  note  can^celed,  and 
Sarah  ia  likewise  interested  in  having  the  mortgage  canceled. 
The  mortgage  is  a  security  for  the  note,  and  is  signed  by  both.  The 
transfer  and  assignment  of  the  note  would  carry  with  it  all  the  rightR 
of  the  mortgage.  When  the  note  is  satisfied,  the  mortgage  is  gone. 
The  interests  of  Charles  and  Sarah  are  so  united  and  blended  to- 
gether that  they  were  properly  joined  as  plaintiffs.  Sections  35,  37, 
and  89  of  the  Code.  While  at  common  law  the  misjoinder  of  any 
other  party  as  plaintiff  with  the  party  or  parties  whose  legal  right  only 
iiad  been  affected,  would  have  been  good  cause  for  demurrer,  it  is  not 
one  of  the  enumerated  causes  for  demurrer  under  the  Code;  but  per- 
haps a  misjoinder  of  plaintiffs  would,  under  the  Code,  be  within  the 
six  enumerated  causes  for  demurrer.  But  here  there  was  no  defect 
or  misjoinder  of  parties.  Swenson  v.  Moline  Plow  Co.,  14  Kan.  *38T. 
As  the  value  of  the  premises  purchased  was  of  much  less  value  than 
the  actual  money  paid,  the  plaintiffs  clearly  had  the  right,  under  the 
aUef^tions  of  the  petition,  to  enjoin  the  transfer  of  the  note  and  to  a 
<lecFee  for  the  cancellation  of  the  note  and  mortgage.  If  the  note  and 
aiortgage  were  without  consideration  and  obtained  by  fraud,  plaintiff 
in  error  (defendant  in  the  court  below)  has  no  right  to  their  posses- 
ion, or  any  valid  title  or  claim  to  them.  A  party  defrauded  as  herein 
alleged,  may  stand  to  the  bargain  and  recover  damages  for  the  fraud; 
tnit  if  the  plaintiff  in  error  is  insolvent,  an  action  merely  for  damages 
vonld  be  a  useless  remedy, — indeed,  no  remedy  at  all.  The  cancel- 
lation of  the  note  and  mortgage  affords  about  all  the  practical  relief 
obtainable  in  the  conditions  of  the  parties.  If,  however,  Sarah  Germy 
1^  asked  less  relief  than  she  is  entitled  to,  she  is  not  debarred  thereby 
ofallieUef. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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*810    *W.  B.  Haxtuk  ana  another  t?.  B.  W.  Sizer  and  others. 

January  Term,  1880. 

Estoppel;  Attachment.  In  an  action  brought  bj  H.  &  Co.  agatnst  S.*  cer- 
tain personal  property  of  the  latter  was  attached.  An  undertaking  was 
entered  into  with  the  sheriff  by  D.  &  Co.,  under  section  199  of  the  Code, 
which  substantially  admitted  that  the  property  belonged  to  8.  The  un- 
dertaking was  conditioned  that  the  property  attached  would  be  forthcom- 
ing to  answer  the  judgment  of  the  court  in  the  case  of  H.  &  Co.  v.  S.*  or 
that,  in  default  thereof,  the  obligors  would  pay  to  H.  &  Co.  the  appraised 
value  of  the  property.  Upon  the  execution  of  the  undertaking,  the  prop- 
erty was  returned  to  D.,  of  the  firm  of  D.  &  Co.,  in  whose  possession  it 
was  found.  H.  &  Co.  obtained  judgment  in  the  action  against  S.  Five 
months  after  the  execution  of  the  undertaking,  D.  &  Co.  tiled  an  inter- 
plea,  claiming  the  property  attached  belonged  to  them,  and  asking  the 
attachment  be  discharged  as  to  the  said  property.  To  this  H.  ^  Co.  an- 
swered, alleging  the  giving  of  the  undertaking;  the  delivery  of  the  prop- 
erty to  D.;  that  D.  &  Co.  converted  the  property  to  their  own  use,  and 
had  faUed  to  comply  with  the  undertaking.  D.  &  Co.  demurred  to  the 
answer,  and  the  court  sustained  the  demurrer,  and  discharged  the  levy 
of  the  attachment  on  the  property.  Held,  error.  By  the  admission, 
promise,  and  conduct  of  D.  &  Co.»  they  are  estopped  from  denying  that 
the  property  belongs  to  S.^ 

Brror  from  Dickinson  district  court. 

On  September  4, 1877,  Haxtun  and  Ogden  commenced  their  action 
in  Dickinson  county  district  court  against  E.  W.  Sizer,  for  $2,724.84, 
money  had  and  received  by  the  defendant  to  and  for  the  use  of  the 
plaintiffs,  and  caused  an  order  of  attachment  to  issue  therein.  The 
order  was  levied  by  the  sheriff  on  a  lot  of  wheat,  which  was  appraised 
at  $2,675.40.  An  undertaking  was  entered  into  with  the  sheriff, 
signed  by  M.  Dively  &  Co.,  T.  C.  Henry,  and  J.  M.  Fisher,  under  sec- 
tion 199  of  the  Code;  a  copy  of  which  bond  is  as  follows: 

BOND  FOB  DBLrVBBY. 

Whereas,  M.  Nicolay,  sheriff  of  the  county  aforesaid,  did,  on  the  fourth 
day  of  September,  A.  D.  1877,  attach  the  following  property,  to-wit,  4,500 
bushels  of  red  winter  wheat  found  in  the  possession  of  M.  Dively  &  Co.,  on  an 
order  of  attachment  issued  from  the  district  court  of  said  county  by  the  clerk 

thereof,  in  an  action  wherein  the  said  W.  E.  Haxtun  and  George  Ogden 
*311      are  plaintiffs,  and  E.  W.  *Sizer  is  defendant,  as  the  property  of  the 

said  E.  W.  Sizer,  and  has  caused  the  same  to  be  valued  in  the  sum  of 
$2,675.40;  and  whereas  the  said  sheriff  has  delivered  the  said  property  to  the 
said  M.  Dively  &  Co. :  now,  the  undersigned  do  acknowledge  ourselves  to  be 
bound  to  the  said  plaintiffs  in  the  sum  of  five  thousand  three  hundred  and  fifty 
and  eighty  one>hundredths  dollars  ($5,850.80)  that  the  said  property  so  at- 
tached, to-wit,  four  thousand  five  hundred  bushels  of  red  winter  wheat,  vsUued 
at  the  said  sum  of  $2,675.40,  shall  be  forthcoming  to  answer  the  judgment  of 
the  court  in  said  action,  or,  in  default  thereof,  we  will  pay  to  the  said  plaintiffs. 

^See  Sponenbarger  v.  Lemert,  ante,  *55,  and  note. 
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Hutqn  aad  Ogden.  the  said  sum  of  •2»675.40,  the  appraised  valne  of  said 
propertj.  M.  Dively  &  Co. 

T.  0.  Hknby. 
J.  M.  Fisher. 
Approved  by  me,  this  sixth  day  of  September,  1877. 
M.  NiooLAY,  Sheriif . 

Upon  the  execution  of  this  undertaking,  the  attached  property  was 
returned  to  William  Dively,  in  whose  possession  it  was  found.  On 
March  30,  1879,  Haxtun  and  Ogden  recovered  judgment  in  their  ac- 
tion against  Sizer  for  $2,827.64,  and  costs  of  $104.95.  On  Febru- 
ary 28,  1878,  M.  Dively  &  Go.  filed  in  the  action  an  interplea,  claim- 
ing as  their  property  all  the  wheat  attached,  and  for  which  the  forth- 
coming undertaking  was  given  by  them  and  others.  To  this,  Haxtun 
and  Ogden  made  answer  alleging  the  execution  of  the  bond  or  statu- 
tory undertaking,  the  delivery  of  the  wheat  to  William  Dively,  and, 
further,  that  the  obligors  had  not  returned  the  property  to  the  sheriff, 
that  the  interpleaders  had  converted  the  property  attached  to  their 
own  ase,  and  bad  in  no  manner  complied  with  the  conditions  of  the 
andertaking.  To  this  answer,  the  interpleaders  demurred.  On  Sep- 
tember 28,  1878,  the  court  sustained  the  demurrer,  and  discharged 
the  levy  of  the  attachment  on  the  wheat.  The  effect  of  this  order 
was  to  discharge,  also,  the  undertaking,  and  deprive  Haxtun  and  Og- 
den of  all  benefit  under  the  levy.  Haxtun  and  Ogden  duly  excepted 
to  the  orders  and  judgment  of  the  court,  and  bring  the  case  here. 

McClure  dt  Humphrey^  for  plaintiffs  in  error. 

J.  B.  Burton^  for  defendants  in  error,  Dively  &  Go. 

•812    •HoBTON,  C.  J.    The  demurrer  was  improperly  sustained.    By 

the  execution  of  the  undertaking  and  receiving  back  the  wheat, 

Dively  ft  Go.  admitted  that  the  property  was  attached  as  the  property 

of  E.  W.  Sij^er,  and  promised  it  would  be  forthcoming  to  answer  the 

judgment  of  the  court  in  the  action  of  Haxtun  and  Ogden  against 

Sizer.    By  such  admission,  promise,  and  conduct  they  are  precluded 

bm  alleging  property  in  themselves;  therefore  the  answer  of  Hax- 

tcn  and  Ogden  sets  forth  a  valid  defense  to  the  interplea.     The 

principle  thus  stated  was  decided  in  Sponenbarger  v.  Lemert,  ante, 

*^2.    In  that  ease  one  Lemert  obtained  a  judgment  before  a  justice  of 

the  peace  against  George  French.     The  justice  issued  an  execution 

CD  the  judgment,  and  placed  it  in  the  hands  of  a  constable  for  col- 

ieetion.    The  constable  levied  the  execution  upon  certain  personal 

property  as  the  property  of  French.     The  property  was  left  in  the 

possession  of  French,  the  constable  taking  a  redelivery  bond  executed 

iiT  French  and  one  Samuel  Biard.     Afterwards  Biard  claimed  the 

property  belonged  to  him,  and  not  to  French.     Mr.  Justice  Yalen- 

fQr£,  in  speaking  for  the  court,  said : 

"Thegiyingof  the  redelivery  bond  by  Biard  and  French,  in  which  they  sub- 
ttantially  admitted  that  the  property  belonged  to  French,  estopped  Biard  from 
%ing  that  the  property  belonged  to  French.    *    *    ♦    Parties  cannot  be 
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allowed  to  gain  advantages  [the  possession  of  the  property  levied  on]  by  mak- 
ing admissions,  and  then  to  deny  the  truth  of  such  admissions  to  the  injury  of 
others,  who  relied  upon  their  truth,  and  who  had  a  right  to  rely  thereon." 
Bursley  y.  Hamilton,  15  Pick.  40;  Jones  v.  Peasley,  8  G.  Greene,  52;  Staples 
V.  Fillmore,  43  Conn.  510.    See.  also,  fiutledge  y.  Gorbin,  10  Ohio  St.  478. 

The  order  and  judgment  of  the  district  court  will  be  reversed. 
(All  tHe  justices  concurring.) 


^313      *Ann  Mabu  Dbebhbr  v.  A.  L.  Gobbon,  Sheriff,  etc. 

January  Term,  1880. 

1.  Fraud:  Grounda  for  Suspicion.    Where,  pending  a  suit  which  after- 

wards results  in  judgment  against  him,  a  man  of  means  transfers  to  his 
wife  all  his  property  save  that  which  is  exempt  from  execution,  and  hires 
out  to  her  for  his  '* board,  clothing,  and  lodging,"  the  transaction  affords 
grounds  for  suspicion,and  calls  for  satisfactory  proof  of  good  faith  and 
fair  consideration;  and  where,  even  upon  slight  testimony,  the  district 
court  sitting  as  a  trier  of  fact  finds  against  such  transfer,  this  court  will 
not  disturb  the  finding. 

2.  Error:  Immaterial:  Evidence.   Where,  in  a  case  tried  by  a  court  with- 

out a  jury,  impeaching  testimony  is  received  without  any  prior  prelimi- 
nary inquiry  of  the  witness  sought  to  be  Impeached,  and  afterwards  such 
witness  goes  upon  the  stand,  and  has  full  opportunity  of  explaining  or 
contradicting  the  impeaching  testimony,  Jieldp  that  ordinarily  the  error 
will  not  be  deemed  of  sufficient  importance  to  justify  a  reversal  of  a  judg- 
ment otherwise  appearing  without  error. 

B.  Costs :  Judgment :  Division  of.  In  an  action  of  replevin,  in  which  the 
property  was  taken  and  delivered  to  the  plaintiff,  and  in  which  judgment 
was  afterwards  rendered  in  favor  of  the  plaintiff  for  a  part  of  the  property 
so  taken,  and  in  favor  of  the  defendant  for  a  return  of  the  rest,  or  a  re- 
covery of  its  value  in  case  a  return  could  not  be  had,  a  judgment  that 
each  party  pay  its  own  costs  will  not  be  reversed,  in  the  absence  of  aojr 
showing  as  to  the  amount  of  costs  incurred  on  either  side. 

Error  from  Ottawa  district  court. 
The  case  is  stated  in  the  opinion. 
C.  L.  BoUford,  for  plaintiff  in  error. 

James  Humphrey,  J3.  F.  Thompson,  and  W.  A.  Johnston,  for  defend* 
ant  in  error. 

Brewer,  J.  This  was  an  action  of  replevin,  by  plaintiff  in 
*814    error  against  the  defendant  in  error,  sheriff  of  Ottawa  *eounty» 

to  recover  5  horses,  2  colts,  2  cows,  8  calves,  100  hogs,  and 
250  bushels  of  wheat,  of  which  plaintiff  claimed  ownership,  by  pur* 
chase  with  her  own  money,  and  which  were  held  by  the  defendant  by 
virtue  of  a  levy  under  an  execution  issued  against  H.  M.  Dresber^ 
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I  lie  husband  of  the  plaintiff,  in  favor  of  one  H.  H.  Dalrymple.  No 
redelivery  bond  was  given.  A  general  denial  was  filed  by  defendant. 
Trial  was  bad  at  the  May  term  of  the  district  court,  before  the  court, 
withoQt  a  jury.  The  court  found  that  plaintiff  was  the  owner  of  the 
horses  and  coltSp  but  that  the  defendant  was  entitled  to  the  cows, 
cakes,  hogs,  and  wheat,  and  to  a  return  thereof,  or  their  value,  to* 
wit,  $378,  and  that  each  party  pay  its  own  costs;  to  which  decision, 
fiodiogs,  and  judgment  said  plaintiff  at  the  time  excepted,  and  filed 
her  motion  for  a  new  trial,  which  was  overruled,  to  which  ruling  the 
plaintiff  at  the  time  excepted. 

The  first  and  principal  question  is  whether  the  findings  of  the  court 
are  sustained  by  the  testimony.  The  testimony  of  plaintiff  was  di- 
rect and  positive  that  the  property  was  all  hers ;  that  she  inherited 
some  $2,200  from  her  father's  estate,  with  which  she  purchased  some 
real  estate  and  some  personal  property,  (much  of  the  latter  from  her 
hasband,)  and  that  the  property  in  controversy  was  either  the  prop- 
erty so  purchased,  or  the  increase  and  product  thereof.  Evidently 
the  district  court  did  not  credit  her  entire  testimony,  for  there  was 
00  testimony  directly  contradicting  her  inheritance  or  purchase.  Yet 
we  cannot  say  that  the  court  erred;  for  there  was  much  that  cast  dis- 
credit on  her  statements.  For  instance,  he^r  purchases  seem  to  have 
been  largly  in  excess  of  the  amount  inherited.  Many  of  those  from 
ber  husband  were  made  during  the  pendency  of  the  suit  against  him, 
which  passed  into  judgment,  and  under  which  the  sheriff  took  this 
property,  and  of  his  liability  she  had  knowledge.  She  seemed  to  have 
boaghtfrom  him  until  she  had  left  him  "execution  proof."  Again, 
sae  claimed  to  have  made  a  purchase  from  him  in  the  fall  of  1874, 

to  enable  him  to  pay  a  debt  which  other  testimony  shows  was 
*315    paid  in  August  or  September,  1873.     In  ^reference  to  this, 

she  testified  that  she  paid  for  the  property  in  about  three 
weeks  after  the  purchase.  Another  witness  testified  that  he  was 
ealled  in  to  draw  a  bill  of  sale  of  the  property,  and  the  money  was  paid 
at  the  time.  Again,  she  testified  that,  after  she  had  made  these  vari- 
006  purchases,  her  husband  still  owned  a  team  of  horses,  a  wagon, 
and  one  cow,  property  that,  as  head  of  a  family,  he  could  claim 
IS  exempt,  and  that  she  had  him  to  work  for  her  for  his  "board, 
clothing,  and  lodging."  The  assessment  rolls,  even  for  the  years 
after  these  alleged  purchases,  show  that  the  personal  property  was 
assessed  to  him,  and  his  own  affidavit,  made  about  the  time  of  the 
purchases  was  that  he  was  worth  $2,000  above  all  exemptions.  Now, 
Qoder  these  circumstances,  this  court  cannot  hold  as  matter  of  law 
that  the  district  court  erred  in  not  giving  entire  credence  to  the  state- 
aieuts  of  plaintiff.  We  have  repeatedly  affirmed  the  right  of  the  wife 
'•0  purchase  and  hold  separate  property,  real  and  personal,  and  when* 
ever  such  right  is  exercised  in  good  faith  it  is  entitled  to  protection. 
Bat  when  property  which  is  in  the  possession  of  and  apparently  be- 
^Tngs  to  the  husband,  and  upon  the  faith  of  which  he  may  properly  have 


222  KANSAS  REPQBT3- 

received  credit,  is  at  the  time  of  bis  financial  embarrassment  claimed 
to  have  been  purchased  by»  and  to  belong  to,  the  wife,  courts  may  well 
require  clear  and  convincing  proof,  not  merelyof  the  fact,  but  also  of  the 
good  faith,  of  the  purchase.  Communications  between  husband  and 
wife  being  privileged,  the  opportunity  for  fraud,  if  fraud  is  desired, 
is  great,  and  searching  inquiry  is  proper.  When,  pending  a  suit 
against  him,  a  man  of  means  transfers  all  his  property,  save  that 
which  is  exempt,  to  his  wife,  and  hires  out  to  her  for  bis  "board, 
clothing,  and  lodging,"  the  transaction,  to  say  the  least,  affords 
grounds  for  suspicion,  and  calls  for  satisfactory  proof  of  good  faith 
and  fair  consideration.  Unless  care  is  taken  and  courts  are  watch- 
ful, those  laws  which  were  designed  for  the  protection  of  married  wo- 
men will  become  repulsive  to  the  moral  sense  as  mere  covers  for  fraud. 
The  district  court  evidently  regarded  this  as  such  a  case,  and 
*dl6  we  are  not  prepared  to  hold  that  its  judg'^ment  was  wrong. 
At  any  rate,  there  was  testimony  which  would  justify  it  as  a 
trier  of  fact  in  coming  to  that  conclusion,  and,  of  course,  that  ends 
inquiry  in  this  tribunal. 

Counsel  says  there  was  as  much  testimony  of  plaintiff's  ownership 
of  the  hogs  and  wheat  as  there  was  of  the  horses,  and  that,  if  the 
court  found  that  the  horses  belong  to  her,  it  ought  to  have  found  that 
the  hogs  and  wheat  did  also.  Concede  this  to  be  true,  and  the  con- 
verse is  also  true, — that,  if  the  testimony  was  identical,  and  the  court 
found  thai  the  hogs  and  the  wheat  were  not  hers,  it  ought  to  have 
found  that  the  horses  were  also  not  hers.  Hence,  it  erred,  but  the 
error,  being  in  her  favor,  is  not  ground  for  reversal.  Again,  it  is 
urged  that  the  district  court  erred  in  admitting  the  assessment  rolls 
showing  the  assessment  of  the  personal  property  for  several  years  to 
the  plaintiff's  husband,  and  also  in  admitting  two  affidavits  of  his  as 
to  his  pecuniary  responsibility.  These  were  admitted,  not  as  im- 
peaching, but  as  direct  testimony  on  the  part  of  the  defendant*  This 
was  probably  error;  and  yet  we  do  not  think  the  error  such  as  com- 
pels a  reversal.  The  case  was  tried  by  the  court,  without  a  jury. 
The  testimony  could  have  been  made  competent  by  proper  previous 
inquiries  of  the  witness.  He  went  upon  the  stand  after  the  defend- 
ant rested,  and  gave  testimony  in  explanation  of  the  assessments, 
stating  that  the  assessor  told  him  that  it  made  no  difference  in  whose 
name  it  was  listed,  and  that  he  gave  it  in  as  the  agent  of  his  wife. 
He  could  have  made  any  explanation  he  desired  in  reference  to  the 
affidavits,  but  did  in  fact  say  nothing.  Under  the  circumstances,  we 
do  not  think  any  material  injury  was  done  to  plaintiff's  rights. 

The  only  remaining  question  is  that  of  costs.  The  court  required 
each  party  to  pay  its  own  costs.  This  may  not  be  technically  in  con- 
formity to  the  statute,  for  that  provides  that  costs  shall  follow  the 
judgment  in  favor  of  either  plaintiff  or  defendant.  Comp.  Laws 
1879,  p.  682,  §§  689,  690.  Here  a  judgment  was  entered  in  favor 
of  each,  and,  perhaps,  strictly,  a  judgment  should  have  been  entered 
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in  favor  of  each  that  he  reoover  costs  of  the  opposite  party,  or 
^317    that  the  one  *who  had  expended  the  most  should  recover  a 
jtidgment  for  the  excess.     Bat  in  the  absence  of  any  showing 
u  to  the  amount  of  costs  on  either  side,  we  do  not  feel  warranted  in 
disturbing  the  form  of  the  judgment.     We  doubt  not  it  is  substan- 
tially eorrect. 
The  judgment  will  be  affirmed. 
(All  the  justices  concurring.) 


NoBTB  Gkntbb  Cbbbe  Mining  &  Smelting  Go.  v.  E.  W.  Eakots. 

January  Term,  1880. 

I.  New  Trial:  Costs:  Condition  to  New  Trial.  When  a  new  trial  is 
sought  on  the  ground  of  accident,  newly-discovered  evidence,  or  otiier 
ground  that  impliedly  concedes  that  the  trial  already  had  was  without 
error,  and  the  opposing  party  without  fault,  theire  is  propriety  in  requir- 
ing the  payment  of  the  costs  of  that  trial  as  a  condition  of  granting  a  new 
one;  but  when  the  new  trial  is  sought  and  awarded  solely  on  the  ground 
of  error  on  the  part  of  the  court  or  jnry ,  or  misconduct  on  the  p^rt  of  the 
plaintiff*  it  is  rare  that  any  costs  should  be  taxed  against  the  moving 
party.* 

I. :  Error  to  Impose  Conditions.  Plaintiff  sued  defendant,  alleg- 
ing that  it  was  a  partner  in  a  company  to  which  plaintiff  had  hired  and 
for  which  he  had  done  work.  Upon  the  trial  he  testified  that,  at  the  time 
he  did  the  work,  he  did  not  understand  that  defendant  was  a  partner  in 
said  company.  The  testimony  showed  that  it  was  not  in  fact  a  partner. 
Nevertheless  the  jury  found  a  verdict  against  it.  Upon  its  motion,  on 
the  groand  solely  of  errors  at  the  trial,  the  district  court  ruled  that  it 
shoiSd  be  granted  a  new  trial,  but  only  upon  payment  of  all  costs  in  that 
court.  Held  error,  and  that  the  new  trial  should  have  been  awarded 
absolutely  and  without  conditions. 

Error  from  Cherokee  district  court. 

Action  for  labor,  brought  by  Eakins  against  the  North  Center  Creek 
Ifining  ft  Smelting  Company.  Trial  and  judgment  for  the  plaintiff, 
at  tiie  January  term,  1879,  of  the  district  court.     The  defendant 

brings  the  case  to  this  court. 
•818    *W.  R.  Cowley,  for  plaintiff  in  error. 

James  F.  St.  Clair,  for  defendant  in  error. 

BfiiwBB,  J.  This  was  an  action  appealed  from  a  justice  of  the 
peace,  for  labor  do^e  in  and  about  certain  zinc  smelting  works.  The 
(Qestion  was  as  to  the  liability  of  the  defendant,  no  question  being  made 
u  to  the  fact  of  the  work  or  its  value.    The  verdict  was  against  the 

*8ee,  also.  Hunt  v.  Haines,  26  Kan.  *212;  Spore  v.  Leeper»  27  Kan.  68. 
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defendant.  Upon  a  motion  for  a  new  trial,  the  court  ruled  that  ii 
should  be  granted,  upon  the  payment  within  thirty  days  of  all  costs 
in  the  district  court;  and,  in  default  of  such  payment,  that  it  should 
be  overruled,  and  judgment  entered  on  the  verdict.  The  defendant 
alleges  error. 

The  grounds  of  the  motion  for  a  new  trial  were  that  the  verdict  was 
contrary  to  the  law  and  the  evidence,  that  the  court  erred  in  admit- 
ting testimony,  and  in  other  rulings.  No  claim  was  made  on  account 
of  accident,  surprise,  or  newly-discovered  evidence.  The  claim  of  the 
defendant,  therefore,  was  that  there  was  error  on  the  part  of  the  court 
or  jury  to  its  prejudice.  The  court,  by  sustaining  the  motion,  even 
conditionally,  in  effect  found  that  such  claim  was  correct;  and  yet 
it  refused  any  relief  to  defendant,  except  upon  payment  of  costs. 
Now,  when  the  claim  for  a  new  trial  is  based  upon  accident,  or  newly- 
discovered  testimony,  grounds  which  concede  the  correctness  of  the 
trial  already  had,  there  is  often  fairness  and  justice  in  requiring  a 
payment  of  the  costs  of  such  trial  as  a  condition  of  a  naw  one;  for, 
if  the  victorious  party  is  without  fault,  and  the  proceedings  without 
error,  it  is  a  hardship  on  him  to  be  compelled  to  relinquish  what  he 
has  obtained,  and  venture  upon  a  new  trial,  simply  on  account  of  the 
intervention  of  some  new  fact  in  behalf  of  his  opponent.  It  is  often 
just  to  make  the  party  who  has  thus  obtained  an  opportunity  to  re- 
litigate  his  case  pay  the  fruitlessly  expended  costs  of  the  first  trial. 

But  a  different  rule  prevails  where  the  new  trial  is  claimed 
^819     and  awarded,  not  on  'account  of  the  intervention  of  some  new 

fact,  but  because  of  wrong  conduct  on  the  part  of  the  success- 
ful party,  or  because  the  court  or  jury  has  at  his  instance  and  upon  his 
solicitation  committed  error.  In  such  case,  if  the  error  is  a  material 
one,  the  moving  party  has  a  clear,  legal  right  to  a  second  trial.  He 
is  the  party  without  fault,  and  his  adversary  the  wrong-doer;  and  the 
new  trial  should  as  a  rule  go  without  costs.  We  are  aware  of  the 
statute  which  provides  that  the  "costs  of  motions  and  the  like  shall 
be  taxed  and  paid  as  the  court  in  its  discretion  may  direct."  Gomp. 
Laws  1879,  p.  682.  §  588.  We  also  know  that  often  in  trials  both 
parties  are  in  fact  in  some  fault,  and  the  motions  for  new  trials  cover 
all  grounds,  so  that  it  is  not  always  possible  to  determine  upon  what 
grounds  the  motion  is  sustained.  But  what  we  have  suggested  is  as 
to  the  rules  which  should  control  the  discretion  of  the  court  in  the 
matter  of  costs  upon  motions  for  new  trials.  Now,  as  we  have  stated, 
the  ruling  of  the  court  was  an  expression  of  its  opinion  that  there 
had  been  error  prejudicial  to  the  rights  of  defendant,  an  opinion  with 
which,  after  examining  the  record,  we  fully  concur. 

The  essential  facts  are  that  a  tripartite  written  agreement  was  en- 
tered into  between  L.  D.  Boone,  the  owner  of  certain  zinc  works, 
the  defendant,  and  Louis  Vogle,  and  Louis  Goes,  doing  business  un- 
der the  name  of  the  Consolidated  Zinc  Mining  &  Smelting  Company, 
by  the  terms  of  which  Boone  was  to  put  his  works  in  repair  and  lease 
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them.  The  defendant  was  to  furnish  zinc  ore  for  smelting,  and  the 
Consolidated  Zinc  Mining  &  Smelting  Company  were  to  hire  all 
needed  employes  and  run  the  works,  smelting  the  ore  famished  by 
the  defendant,  and,  after  paying  one  stipulated  portion  of  the  product 
to  Boone  for  the  rent  of  the  'works,  and  another  stipulated  portion  to 
the  defendant  for  ore,  take  the  balance  for  its  compensation.  Evi 
dently,  from  the  terms  of  this  agreement,  no  partnership  was  con 
templated  between  these  parties,  but  simply  an  arrangement  for  the 
rent  of  buildings  and  machinery  and  the  reduction  of  ore  to  mineral. 
So  the  court  instructed  the  jury,  and  the  instruction  was  cor- 
♦320  rect.  The  court  also  correctly  in*8tructed  as  to  the  circum- 
stances under  which  one  not  in  fact  a  partner*  might  become 
liable  as  partner  to  third  parties  by  reason  of  his  conduct  in  respect 
to  the  partnership  affairs,  and  charged  that  if  the  plaintiff  did  not  at 
the  time  of  doing  the  work  understand  that  defendant  was  a  partner 
or  responsible  for  the  work,  he  could  not  hold  the  defendant,  unless 
it  was  in  fact  a  partner.  Turning  now  to  the  testimony,  we  find  the 
plaintiff,  after  testifying  that  he  hired  to  the  Consolidated  Zinc  Min- 
ing &  Smelting  Company,  stating,  "I  did  not  know  at  the  time  I  hired 
vitb  Mr.  Vogle  that  he  was  in  partnership  with  the  North  Center 
Creek  Mining  &  Smelting  Company,  nor  did  I  know  it  at  the  time  I 
brought  this  action."  Indeed,  the  defendant  was  not  a  party  at  the 
commencement  of  the  action,  but  made  one  subsequently  by  amend- 
ment. As  the  defendant  was  not  in  fact  a  partner,  and  as  the  plain- 
tiff did  not  suppose  it  was  a  partner,  it  is  difficult  to  see  upon  what 
gronnd  a  recovery  against  it  can  be  sustained.  The  court  was  right 
in  ruling  that  it  was  entitled  to  a  new  trial,  and  the  error  was  in 
making  the  payment  of  costs  a  condition  precedent.  It  should  have 
been  granted  without  condition.  Without  fault  on  its  part,  the  de- 
fendant had  been  brought  into  court  and  compelled  to  litigate  an  un- 
just demand,  and  should  not  have  been  required  to  pay  any  costs  the 
plaintiff  had  made  as  a  condition  of  protection  in  its  defense. 

The  judgment  in  'the  district  court  will  be  reverse^,  and  the  case 
remanded,  with  instructions  to  grant  a  new  trial. 
(All  the  justices  concurring.) 
v.23k— 15 
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*821      ^Sahctl  Marshall  v.  H.  D.  Shbpabd  and  another, 

January  Tenn,  1880. 

• 

1 .  Damages :  Facts  Stated :  No  Liability.    P.  owns  and  is  in  actual  pos- 

session of  and  resides  upon  a  certain  piece  of  land.  It  is  sold  to  S.  at 
sheriff's  sale,  and  a  sheriff's  deed  is  executed  to  S.  for  the  premises.  Be- 
fore the  deed  is  filed  for  record,  and  before  M.  has  any  notice  of  the  deed, 
or  of  S.'s  claim  to  the  land»  he,  M.,  in  good  faith,  and  at  the  instance 
and  for  the  benefit  of  P.,  who  is  still  in  the  actual  possession  of  the  prop- 
erty, removes  a  house  therefrom,  ffddt  that  M.  is  not  liable  to  S.  for 
damages  in  removing' said  house.^ 

2.  Notice:  Lis  Pendens:  Liens:  Recording.    The  registry  act;  the  doc- 

trine of  relation  as  of  deeds,  back  to  some  prior  period  of  time;  the  doc- 
trine of  lis  pendens;  questions  as  to  liens  and  equities,  and  of  what 
notice  persons  who  are  not  parties  to  the  suit  are  required  to  take  of  judi- 
cial procee4ings;  and  actions  for  injuries  by  holders  of  equitable  titles, 
and  defenses  thereto. — discussed  in  the  opinion* 

Error  from  Osage  district  court. 

The  case  is  stated  in  the  opinion. 

James  Rogers  and  E.  M.  Sanford,  for  plaintiff  in  error. 

Ellis  Lewis,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  by  H.  D.  Shepard  and 
J.  J.  Playford  against  Samuel  Marshall  and  others,  for  alleged  dam- 
ages to  certain  real  estate,  caused  by  the  removal  of  a  house  there- 
from. Judgment  having  been  rendered  against  Marshall,  he  now 
brings  the  case  to  this  court  for  review.  It  seems  from  the  evidence 
that  Nancy  Parks  was  the  original  owner  of  the  property,  but  that 
Shepard  and  Playford  held  a  sheriff's    deed  therefor.      This  deed 

was  executed  April  27,  1874,  but  was  not  filed  for  record  at 
*322     that  time.      *Mrs.  Parks  was  still  in  the  possession  of  the 

property  when  said  supposed  injuries  occi\rred,  and  the  plain- 
tiffs were  never  in  possession  thereof.  She  resided  in  the  house  up 
to  the  very  commencement  of  the  removal  thereof.  About  April  29, 
1874.  Mrs.  Parkrf  employed  a  man  by  the  name  of  Barrett  to  remove 
said  house,  and  Barrett  engaged  Marshall  to  assist  him.  On  the 
morning  of  April  30,  1874,  Barrett  and  Marshall  commenced  work. 
They  had  removed  the  kitchen,  and  were  raising  up  the  main  portion 
of  the  house  for  the  purpose  of  removal,  when  G.  8.  Playford,  an 
agent  of  the  plaintiffs,  notified  them  that  the  property  belonged  to  the 
plaintiffs,  and  warned  them  not  to  do  anything  further.  They  then 
quit  work  and  left  the  premises,  taking  away  with  them  all  their 
tools,  implements,  etc.,  except  some  poles  which  Playford  requested 

^The  purchaser  at  a  sheriff's  sale  is  not  ordinarily  entitled  to  the  possession  of 
the  premises,  as  a  matter  of  right,  until  the  deed  is  executed  in  conformity  with 
the  order  of  confirmation.    Robinson  v.  HaU,  88  Kan.  188,  6  Pac  Rep.  708. 
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them  to  leave.  This  was  abont  8  or  9  o'clock  in  the  morning  of  said 
thirtieth  day  of  April.  At  3  o'clock  that  afternoon  the  plaintififs 
filed  their  said  sheriff's  deed  for  record  in  the  register's  office.  After- 
wards some  other  persons  removed  said  house,  but  it  does  not  seem 
that  either  Barrett  or  Marshall  had  anything  to  do  with  it.  Certain  ly 
Marshall  did  not. 

The  principal  mlings  of  the  court  below,  of  which  the  plaintiff  in 
error,  Marshall,  now  complains,  are  the  instructions  given  by  the 
coart  to  the  jury.     The  instructions  read  as  follows : 

"(1)  Gentlemen  of  the  Jury:  This  is  an  action  for  the  purpose  of  recov- 
ering damages  which  the  plaintiffs  allege  they  have  sustained  by  reason  of  the 
defendants  having  removed  from  the  premises  in  Osage  county  a  certain 
bouse  and  kitchen  situate  thereon .  The  defendants  deny  all  of  the  allegations 
in  the  plaintiffs'  bill  of  particulars.  This  denial  on  the  part  of  the  defend- 
ants throws  the  burden  of  proof  on  the  plaintiffs,  and  in  order  for  them  to 
recover  they  mustsatisily  you,  by  a  preponderance  of  the  evidence,  of  s  ach  right. 
(2)  You  are  the  sole  judges  of  the  evidence  and  of  the  facts  proved,  and  the 
credibility  of  the  witnesses,  and  of  the  weight  to  be  given  to  their  testimony. 

(3)  The  ownership  of  the  property  in  question  being  in  the  plaintiffs, 
*323     and  that  the  defendant  is  liable  for  some  dam*ages  you  may  consider 

88  proved  by  the  evidence,  and  therefore  the  only  question  for  you  to 
determine  is  as  to  the  amount  of  the  damages.  (4)  If  you  believe  from  the 
evidence  that  the  defendant  procured  certain  persons  to  assist  him  in  the  re- 
moval of  the  house  in  question,  then  the  defendant  will  be  liable  for  all  the 
damages  done  to  said  property  by  the  defendant  or  by  said  persons  while 
in  his  employ,  whether  said  defendant  Marshall  was  personally  present  all 
the  time  or  not.  (5)  If  you  believe  from  the  evidence  that  the  defendant 
was  simply  employed  by  another  party  to  remove  the  house  in  controversy, 
and  that,  ais  soon  as  he  ascertained  or  was  notified  that  the  said  property  was 
owned  by  plaintiffs,  he  ceased  to  participate  in  anywise  in  said  removal, 
then  the  defendant  will  be  liable  only  for  the  amount  of  damages  done  to 
said  property  while  he  was  so  assisting  in  said  removal.  (6)  The  plaintiff's 
measure  of  damages  is  the  actual  amount  of  the  injury  which  they  sustained 
by  reason  of  the  removal  of  the  property  in  question,  as  shown  by  the  evi- 
dence. (7)  It  is  not  necessary,  in  order  for  the  plaintiffs  to  recover  in  this 
action,  tha£  notice  be  given  to  defendant  of  their  ownership  of  said  property." 

The  plaintiff  in  error  claims  that  all  of  these  instructions,  after  the 
first  and  second,  are  erroneous;  and  we  are  inclined  to  think  that 
the  plaintiff  in  error  is  correct.  The  fourth  and  fifth,  however,  are 
erroneous  only  because  they  are  misleading.  The  others  are  er- 
roneous because  they  are  given  upon  the  erroneous  theory  that  it 
makes  no  difference  whether  Marshall  had  any  notice  of  the  plain- 
tiffs* interest  in  the  property,  or  not, — that  in  any  event  he  is  liable; 
and  the  sixth  instruction  says  substantially  that  he  is  liable  for  all 
tbe  damages,  although  he  did  not  in  any  manner  participate  in  the 
final  removal  of  tbe  main  building. 

It  was  not  shown  that  prior  to  said  supposed  injuries  either  Mrs. 
Parks,  or  Barrett,  or  Marshall,  or  indeed  anyone  else,  except  the  par- 
ties  to  the  deed,  ever  had  any  knowledge  thereof;  nor  was  it  shown 
that  prior  to  that  time  either  Barrett  or  Marshall  ever  had  any  notice 
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of  the  plaintiffs'  claim  of  intereBt  in  the  property;  and  the 
*324  deed  was  not  filed  at  that  time  *for  record  in  the  register's 
oj^ce,  and  was  therefore  void  as  to  Barrett  and  Marshall*  See 
section  21  of  the  act  concerning  conveyances,  (Gen.  St.  187;  Gomp. 
Laws  1879,  p.  212.)  It  must  be  remembered  that  Mrs.  Parks,  and 
not  the  plaintiffs,  was  in  possession  of  the  property  at  the  time  that 
these  supposed  injuries  occurred,  and  hence  all  presumptions  of 
ownership  from  possession  are  in  favor  of  Mrs.  Parks  and  those  act- 
ing under  her,  and  not  in  favor  of  the  plaintiffs,  and  her  possession 
was  actual.  Marshall  was  not  a  trespasser  nor  a  mere  wrong-doer. 
He  went  upon  the  property  in  good  faith,  at  the  instance  of  the  per- 
son in  possession  and  in  whom,  according  to  the  records  of  the 
county,  the  title  was  vested.  Under  the  facts  of  this  case,  as  they 
are  now  represented  to  us,  we  do  not  think  that  Marshall  is  liable  to 
Shepard  and  Playford  in  any  manner  or  for  any  amoant.  This  ia 
upon  the  theory  that,  as  between  these  parties,  said  unrecorded  sher- 
iff's deed  must  be  considered  as  void,  and  that  the  land  attempted  to 
be  conveyed  by  it,  and  upon  which  said  house  was  situated  still  be- 
longed in  legal  contemplation  to  Mrs.  Parks.  That  the  registry  acts 
apply  with  all  their  force  and  vigor  to  sheriffs'  deeds,  as  well  as  to 
other  deeds,  we  suppose  will  hardly  be  questioned.  See  the  latter 
part  of  section  459  of  the  Civil  Code,  in  connection  with  section  21 
of  the  conveyance  act.  Mr.  Borer,  in  his  work  on  Judicial  Sales, 
says  that  they  do.  Bor.  Jud.  Sales,  §§  833-835.  And  in  the  case 
of  Harrison  v.  HoUis,  2  Nott  &  McC.  578,  it  is  held  that,  "where  a 
purchaser  at  a  sheriff's  sale  does  not  record  his  title,  it  will  not  af- 
fect the  title  of  a  subsequent  purchaser  at  sheriff's  sale  without  notice 
of  the  first  purchaser's  title."  And  in  the  case  of  Jackson  v.  Terry,  13 
Johns.  471,  it  is  held  that  ''a  sheriff's  deed  for  lands  in  the  military 
tract  must  be  recorded,  and  if,  after  land  has  been  sold  on  execution, 
and  a  conveyance  made  by  the  sheriff,  and  before  such  conveyance 
is  recorded,  the  former  proprietor  conveys  it  to  a  bona  fide  purchaser 
for  a  valuable  consideration,  who  has  his  deed  first  recorded,  such 
subsequent  purchaser  will  gain  a  priority.'*  These  are  pretty 
^335  strong  cases, — much  stronger  *than  are  ueeded  for  the  par- 
poses  of  this  case, — and  yet  we  think  that  they  state  the  law 
correctly,  except  in  some  rare  cases  where  the  doctrines  of  relation 
and  of  lis  pendens  require  a  different  rule. 

A  sheriff's  deed  always  relates  back  to  some  prior  and  antecedent 
time.  It  relates  back,  when  recorded,  to  the  day  of  its  execution,  to 
the  day  of  the  sale,  to  the  time  of  the  levy,  to  the  rendition  of  the 
judgment;  and  where  the  judgment  is  rendered  for  the  enforcement 
of  some  pre-existing  lien,  it  relates  back  to  the  origin  of  such  lien. 
But  it  does  not  relate  back  to  such  pre-existing  lien  so  as  to  make 
every  person,  except  the  lienholder,  a  trespasser  who  uses  the  prop- 
erty after  the  creation  of  such  lien.  It  merely  relates  back  so  as  to 
cut  off  all  intervening  equities,  incumbrances,  and  conveyances,  and 
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60  as  to  give  to  the  purchaser  a  clear  and  anincumbered  title  to  the 
property  then  in  existence  and  to  which  the  original  lien  attached.  It 
never  relates  back  for  the  purpose  of  doing  wrong  or  injustice,  but 
only  for  the  purpose  of  doiug  right'  and  justice.  It  is  an  equitable 
fiction,  adopted  for  the  purpose  of  preserving  and  enforcing  liens  and 
equities.  But  it  preserves  and  enforces  only  such  liens  and  equities 
as  are  known,  or  such  as  the  law  requires  shall  be  taken  notice  of. 
As  to  the  doctrine  of  relation  as  applied  to  sheriff's  deeds,  see  Freem. 
Jodgm.  §  333;  Presnell  v.  Bamsour,  8  Ired.  505.  All  persons  are 
repaired  to  take  notice  of  all  recorded  liens,  such  as  mortgage  liens, 
meehanics'  liens,  attachment  liens,  and  judgment  liens;  and  they  are 
sometimes  required  to  take  notice  of  the  unrecorded  equities,  from 
aetaal  facts  uf  which  they  have  had  due  notice.  But  no  person  is 
i)oaud  to  take  notice  of  some  unrecorded  lien  of  which  he  knows  noth- 
ing, or  of  some  secret  and  unknown  equity,  ondiscoverable  by  the  ex- 
ercise of  reasonable  and  ordinary  diligeuce.  And  a  sheriff's  deed  re- 
lates back  only  to  known  liens  and  equities,  and  not  to  such  as  are 
unknown  and  undiscoverable.  The  doctrine  of  lis  pendens  also  re- 
qaires  that  all  persons,  whether  parties  to  the  suit  or  not,  shall  take 

notice  to  sonie  extent  of  judical  proceedings.  This  doctrine, 
*d26    however,  applies  only  *in  cases  where  the  suit  is  about  some 

specific  piece  of  property,  and  then  only  to  the  extent  of  pre- 
renting  a  purchaser  pendente  lite  from  acquiring  any  interest  in  the 
thing  in  litigation,  to  the  prejudice  of  the  adverse  party.  Civil  Code, 
$81;  Wade,  Notice,  c.  5,  §§  337-377.  And  in  no  case  is  a  person, 
not  a  party  to  the  suit,  bound  to  take  notice  of  judicial  proceedings 
further  than  to  prevent  him  from  acquiring  an  interest  in  the  thing 
covered  by  the  litigation.  And  this  we  suggest  with  reference  to  re- 
lation and  liens,  as  well  as  with  reference  to  lis  pendens.  Of  course, 
if  a  person  has  actual  notice  of  judicial  proceedings,  that  is  another 
thing. 

The  foundation  for  the  plaintiffs'  interest  in  the  property  in  this 
ease  was  a  statutory  lien  for  lumber.  The  holder  of  said  lien  sued, 
and  obtained  judgment  against  Mrs.  Parks,  for  the  amount  of  the 
Hen.  On  this  judgment  an  execution  was  issued,  and  levied  on  the 
property  on  which  this  house  stood,  and  the  property  was  sold  to  the 
present  plaintiffs.*  By  this  purchase  the  plaintiffs  obtained  an  in- 
etioate  equitable  title  to  the  property.  The  sale  was  afterwards  con- 
firmed by  the  district  court,  and  by  this  confirmation  the  value  of 
their  title  was  enhanced,  but  still  it  wa6  only  an  equitable  title.  Aft- 
erwards, the  sheriff  executed  a  deed  to  them  for  the  property,  and  by 
s]]ch  deed  their  title  was  still  further  enhanced.  As  to  all  persons 
vfao  had  actual  notice  of  the  deed,  their  title  was  then  complete  and 
perfect,  both  legal  and  equitable,  (Conveyance  Act,  §  21 ;)  but  as  to  all 
others,  their  title  was  at  most  only  an  equitable  title.  Tucker  v.  Van- 
dermark,  21  Ran.  *263,  *269.  But  without  notice  to  others,  and 
^thout  possession,  their  title  was  really  nothing.    As  to  Marshall, 
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for  instanoe,  who  had  no  notice  of  their  title  or  claim,  their  title  was 
void,  and  Mrs.  Parks  owned  the  property ;  except,  as  we  have  before 
stated,  Marshall  could  not  have  purchased  the  property  of  Mrs. 
Parks,  and  have  procured  a  clear  title  to  it,  on  account  of  said  liens 
and  the  rule  of  lis  pendens;  but  as  we  have  already  stated,  the  plain- 
tiffs' title,  after  they  procured  said  deed,  was  at  most,  as  against 

Marshall,  only  an  equitable  title;  and  as  they  found  their 
*327     *claim  for  damages  wholly  upon  said  equitable  title,  they  must 

be  prepared  to  meet  all  equitable  defenses  that  may  be  inter- 
posed by  Marshall.  And  we  think  that  the  fact  that  Marshall  was 
not  a  mere  wrong-doer,  but  that  he  acted  innocently  and  in  good 
faith,  and  at  the  instance  of  the  person  who  appeared  from  all  the 
records  to  be  the  owner  of  the  property,  and  who  was  at  the  time,  and 
had  been  for  years  before,  in  the  actual  possession  of  the  property, 
was  a  good,  equitable  defense.  It  does  not  appear  that  Marshall  was 
in  any  respect  guilty  of  negligence;  but  on  the  other  hand,  it  does 
appear  that  the  plaiutiffs  were  guilty  of  negligence  in  not  having  their 
sheriff's  deed  filed  for  record  sooner.  If  they  had  had  their  sheriff's 
deed  filed  for  record  one  day  sooner,  probably  nothing  would  ever 
have  been  done  towards  moving  said  bouse.  Now,  as  Marshall  was 
not  a  wrong-doer,  and  as  between  him  and  the  plaintiffs  they  were 
the  only  parties  guilty  of  negligence,  they  should  bear  all  the  loss 
that  occurred  through  an  innocent  mistake. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

HoRTON,  C.  J.,  concurring.     Brewer,  J.,  dissenting. 


A,  J.  BuoKLANb  t;.  C.  Gorr. 
January  Term,  1880. 

1.  Elections:  Board  of  Canvassers:  When  a  Judicial  TribnnaL    A 

county  board  of  oonvassers,  when  organized  merely  to  canvass  theretums 
of  an  election,  is  merely  a  board  of  ministerial  officers;  but  when  it  is  or- 
ganized for  the  trial  of  a  contested  election  for  a  township  officer,  It  then 
becomes  a  judicial  tribunal.^or  board  exercising  judicial  functions,  and  a 
petition  in  eiTor  will  then  lie  from  its  decisions  to  the  district  court. 

2.  Affidavit:  Jurat:  Amendment.  Where  an  affidavit  is  required, and  one 

is  made  and  sworn  to  before  the  county  clerk,  and  is  perfect  and  complete 
in  every  respect,  except  that  the  county  clerk  neglects  for  several  days  to 
attach  his  jurat  thereto,  Tield,  that  the  county  clerk  may  afterwards  at- 
tach his  jurat,  and  then  the  affidavit  will  be  sufficient. 

*328      *3.  Elections:  Contested  Election:  Amendment.  Where B. and 

G.  are  opposing  candidates  for  the  office  of  justice  of  the  peace,  and 

the  county  board  of  canvassers,  upon  canvassing  the  returns  of  the  dec* 
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tion»  declare  that  G.  is  elected,  and  B.  then  contests,  and  flies  a  proper 
statement  therefor,  and  the  board  tlien  fixes  a  time  for  the  trial,  and  no- 
tice of  such  contest  and  trial  is  then  given  to  the  contestee,  which  notice 
is  sufficient  in  every  respect,  except  that  it  does  not  give  ''a  brief  state- 
ment of  the  causes  of  the  contest,"  and  afterwards,  when  it  is  too  late 
for  the  contestor  to  institute  another  contest,  the  contest  court  dismisses 
the  contestor's  causes  of  contest,  because  of  said  defect  in  the  notice,  wi  tti- 
out  giving  to  him  anj  opportunity  to  have  said  defect  cured  or  remedied, 
held  error. 

Error  from  Barton  district  court. 

Action  brought  by  Buckland  against  Goit,  under  the  provisions  of 
article  6,  c.  36,  of  the  General  Statutes  of  1868,  to  determine  the 
right  of  the  contestor  to  the  office  of  justice  of  the  peace  of  Great  Bend 
township,  in  Barton  county.  Trial  at  t&e  March  term,  1878,  of  the 
district  court,  and  judgment  for  the  contestee.  The  contestor  brings 
the  case  here. 

6,  W.  Nimocks  and  Joshua  Clayton,  for  plaintiff  in  error. 

Day  d  Gardner,  for  defendant  in  error. 

yALBNTiHB,  J.  This  was  a  contested  election  case,  and  the  substantial 
qaestion  involved  therein  was  and  is  whether  C.  Goit  or  A.  J.  Buckland 
was  elected  one  of  the  justices  of  the  peace' of  Great  Bend  township, 
Barton  county,  Kansas,  at  the  November  election  held  in  1877.  The 
returns  of  votes  cast  for  each  candidate  were  duly  canvassed  by  the 
i)oard  of  connty  canvassers,  and  by  such  canvass  it  was  (ascertained 
that  said  Gqit  received  one  more  vote  for  said  office  than  his  compete 
itor^said  A.  J.  Buckland.  Goit  was  therefore  duly  declared  elected, 
and  the  certificate  of  election  was  duly  issued  to  him.  Buckland, 
however,  contested  Goit's  right  to  the  office,  claiming  that  several 

illegal  votes  were  cast  for  Goit,  and  giving  the  names  of  ten 
*329    of  the  alleged  'illegal  voters.     On  the  day  set  for  the  hearing 

of  said  contest,  Goit  made  a  special  appearance  in  the  contest 
eonrt,  and  moved  the  court  to  dismiss  the  proceeding  on  the  follow- 
ing J^^ronnds,  among  others,  to-wit:  ''First,  because  the  statement 
filed  by  said  contestor  is  not  verified  by  affidavit  as  required  by  law; 
itcond,  because  no  notice  has  been  given  to  the  contestee  as  required 
bylaw."  The  contest  court  sustained  said  motion  on  said  grounds,  *  ^ 
and  dismissed  the  contestor's  cause  of  contest.  The  contestor  then 
took  the  case  to  the  district  court  on  petition  in  error.  In  the  district 
eonrt  the  contestee  demurred  to  the  contestor*s  petition  in  error,  on 
the  following  grounds:  ''First,  that  the  court  has  no  jurisdiction  of 
the  person  of  the  defendant;  second,  that  the  court  has  no  jurisdic- 
tion of  the  subject  of  the  action."  The^listrict  court  sustained  said 
demarrer,  and  dismissed  the  contestor's  petition  in  error.  The  con* 
testor  then  brought  the  case  to  this  court  on  petition  in  error. 

We  understand  that  the  district  court  sustained  said  demurrer  upon 
the  ground  that  "a  county  board  of  canvassers/'  as  organized  for  the 
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trial  of  a  contested  election  for  a  township  officer,  is  not  in  law  a 
''tribunal,  board,  or  officer  exercising  judicial  functions,"  within  the 
meaning  of  section  540  of  the  Civil  Code,  and  therefore  that  a  peti- 
tion  in  error  would  not  lie  from  the  decision  of  such  "county  board  of 
canvassers"  to  the  district  court,  and  therefore  that  the  district  court 
had  no  jurisdiction  to  review  such  decision.  In  this  we  think  the 
district  court  erred.  See  chapter  36,  Gen.  Bt.  1868,  section  106» 
and  sections  85-105,  Comp.  Laws  1879,  pp.  402->404;  State  v.  Shel- 
don, 2  Kan.  *322;  Steele  v.  Martin,  6  Kan.  *489;  Norton  v.  Gra- 
ham, 7  Kan.  *166;  Morris  v.  Vanlaningham,  11  Kan.  *269;  Wild- 
man  V.  Anderson,  17  Kan.  345;  Moonlight  v.  Bond,  Id.  351.  The 
board  of  canvassers,  when  organized  merely  to  canvass  the  returns 
of  an  election,  is,  of  course,  merely  a  board  of  ministerial  offi- 
cers; but  when  it  is  organized  to  try  a  cause  of  contest,  as  in  this 

case,  it  then  unquestionably  becomes  a  judicial  tribunal,  or 
''^330   'board  exercising  judicial  functions,  and  *a  petition  in  error 

will  then  undoubtedly  lie  from  its  decisions  to  the  district  court. 
We  might,  perhaps,  properly  stop  here  in  this  opinion,  as  the  dis- 
trict court  would  probably  decide  the  other  questions  correctly.  There 
will  be  no  impropriety,  however,  in  suggesting  that  we  think  that  the 
district  court  should  reverse  the  decision  and  order  of  the  contest 
court  dismissing  the  contestor's  cause  of  contest.  The  reasons  given 
for  such  dismissal,  we  think,  are  insufficient.  The  contestor's  state- 
ment was  properly  verified  in  every  particular,  except  that  the  clerk 
administering  the  oath  failed  for  a  few  days  to  attach  his  jurat  to  the 
affidavit.  Everything,  however,  in  this  respect  was  madjs  perfect  and 
complete  before  said  motion  to  dismiss  the  contestor's  cause  of  con- 
test was  sustained. 

The  most  difficult  question,  however,  in  this  case,  is  the  one  with 
reference  to  the  notice  of  contest.  It  was  imperfect  in  this :  it  did 
not  give  *'a  brief  statement  of  the  causes  of  contest,"  as  required  by 
section  92  of  the  election  law.  Gomp.  Laws  1879,  p.  403.  It  was 
sufficient  in  all  other  respects,  and  service  thereof  was  acknowledged 
by  the  contestee,  6oit.  Now,  we  do  not  think  that  this  notice^  was 
void  because  of  said  defect.  It  was  merely  irregular,  and,  consider- 
ing all  the  circumstances,  the  irregularity  was  only  a  slight  one.  We 
think  the  notice  was  sufficient  to  bring  the  contestee  into  court,  and, 
when  in  court,  he  had  ample  opportunity  to  learn  the  "causes  of  con- 
test," from  the  statement  filed  by  the  con  tester  with  the  county  clerk. 
It  would  have  been  proper  for  the  contest  court  to  have  required  that 
another  and  a  better  notice  should  be  served  upon  the  contestee,  or 
that  a  copy  of  the  contestor's  ''causes  of  contest"  should  be  given  to 
the  contestee,  and  to  have  continued  the  hearing  of  the  contest  until 
the  contestee  had  had  ample  opportunity  to  be  prepared  for  such 
hearing;  but  we  think  the  contest  court  erred  in  dismissing  the  con- 
testor's whole  case  because  of  said  defect  in  the  notice,  without  first 
giving  the  contestor  any  opportunity  to  have  such  defect  cured  or 
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remedied.  At  the  time  that  this  contest  was  dismissed,  it 
*331  was  too  late  for  the  oontestor  to  ^commence  a  new  contest, 
and  henee,  if  this  dismissal  were  to  be  sustained,  it  wonld  be  a 
final  determination  of  the  case,  and  a  final  determination  upon  a 
pare  technicality.  This  the  law  never  encourages,  and  especially  not 
where  cases  are  to  be  tried  before  inferior  tribunals,  not  skilled  in 
the  law.  It  is  a  dangerous  thing  for  an  inferior  tribunal,  not  skilled 
in  the  law,  to  attempt  to  decide  cases  upon  pure  legal  technicalities. 
Superior  courts  seldom  attempt  any  such  thing.  And  the  law  always 
encourages  trials  upon  the  merits,  and  never  encourages  final  deter- 
minations upon  mere  technicalities  of  any  kind. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 

(All  the  justices  concurring;) 


G.  J.  LovsjoY  V.  Citizens'  Bank. 

January  Term  1880. 

L  Evidence :  Parol  Testimony  to  Vary  Written.  As  a  general  rule, 
parol  testimony  is  inadmissible  to  contradict  or  vary  the  terms  of  the  con- 
tract which  the  law  implies  from  the  indorsement  in  blank  of  negotiable 
paper;  yet  this  rule  has  its  limitations  and  exceptions.^ 

2. :  Exception  to  Bole :  Pleading.    In  an  action  by  a  bank,  against 

L.,  its  president,  to  recover  of  L.  as  an  indorser  on  a  certain  promissory 
note,  payable  to  the  order  of  L.,  president,  at  the  bank,  an  exception  to 
the  rule  is  sufficiently  set  forth  in  the  following  answer:  "Defendant  ad- 
mits the  execution  by  the  maker  of  the  note,  and  the  indorsement  by  the 
defendant  on  the  back  thereof,  but  says  the  note  was  not  executed  to  de- 
fendant, but  to  the  bank  in  the  name  of  the  defendant,  as  president  of  the 
bank,  and  was  so  executed  because  it  was  customary  for  the  bank  to  take 
notes  of  its  debtors  in  the  name  of  its  officers  as  payees;  that  it  was  exe- 
cuted in  consideration  of  a  pre-existing  and  overdue  indebtedness  of  the 
maker  to  the  bank ;  that  afterwards,  without  any  consideration  or  benefit 
whatever  moving  between  the  bank  and  defendant,  or  between  the 

*332 .  bank  and  any  one  else,  but  ^merely  in  accordance  with  the  custom  of 
the  bank,  the  defendant,  as  president  of  the  bank,  and  not  otherwise, 
indorsed  his  name  on  the  back  of  the  note ;  that  at  no  time  was  the  de- 
fendant the  owner  and  holder  of  the  note,  nor  was  any  other  person  than 
the  bank  the  owner  thereof;  and  that  the  indorsement  of  the  note  by  de- 
fendant was  wholly  and  entirely  without  consideration." 

Error  from  Shawnee  district  court. 

^See  the  notes  to  Morrall  v.  Waterson,  7  Kan.  1^:  Babcock  ▼.  De  Ford,  14  Kan. 
^•,  MeUen  v.  Ford.  28  Fed.  Rep.  651;  Biederman  v.  O'Connor,  (111.)  7  N.  E.  Rep. 
^;  EberlG  v.  Girard  Life  Ins.  A.  &  T.  Co.,  (Pa.) 4  Atl.  Rep.  809;  Beason  v.  Kurz, 
>Wi«.)8S  K  W.  Bep.  282;  and  Holoomh  ▼.  Mooney,  (Or.)  11  Pac.  Rep.  276. 
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Action  by  the  defendant  in  error,  the  Citizens'  Bank,  plaintifif  be- 
low, af^ainst  the  plaintiff  in  error,  G.  J.  Lovejoy,  defendant  below,  and 
one  J.  B.  Swallow,  wherein  the  bank  sought,  as  alleged  indorsee  for 
value,  to  oharge  Lovejoy  as  indorser  of  a  certain  promissory  note,  of 
which  the  following  is  a  copy : 

$1,260.  ToPEKA,  Kansas,  May  2, 187d. 

Ninety  days  after  date,  I  promise  to  pay  to  the  order  of  C.  J.  Lovejoy,  prest, 
at  the  Citizens'  Bank,  North  Topeka,  twelve  hundred  and  sixty  dollars,  with 
interest  at  12  per  cent,  per  annum,  after  due  until  paid;  also  cost  of  collecting, 
including  reasonable  attorney's  fee,  if  suit  be  instituted  on  this  note. 

Value  received. 

[Signed]  J.  B.  Swallow. 

[Ihdorsed]    C.  J.  Lovejoy,  Pres't. 

Lovejoy  appeared  and  answered  for  himself  only.  The  first  par- 
agraph of  his  answer  was  as  follows : 

[After  title  of  the  case  and  preliminary  statement:]  He  admits  the  execu- 
tion by  defendant  Swallow  of  the  note  on  which  the  plaintiff  sues,  and  the 
indorsement  by  this  defendant  of  his  name  on  the  back  thereof;  but  he  says 
said  note  was  not  executed  to  this  defendant,  but  to  the  plaintiff,  in  the  name 
of  this  defendant,  as  president  of  the  plaintiff,  and  was  so  executed  because  it 
was  customary  for  plaintiff  to  take  notes  of  its  debtors  in  the  name  of  one  of 
its  officers  as  payee;  that  it  was  executed  in  consideration  of  a  pre-existing  and 
overdue  indebtedness  of  the  defendant  Swallow  to  the  plalhtiff,  and  not  for  the 
purpose  of  procuring  credit  for  the  defendant  Swallow,  nor  for  this  defendant, 
nor  for  any  other  consideration  than  said  pre-existing  and  overdue  indebted- 
ness of  the  defendant  Swallow  to  the  plaintiff;  that  afterwards,  without  any 

consideration  or  benefit  whatever  moving  between  the  plaintiff  and 
*d33      this  defendant,  or  between  *the  plaintiff  and  any  one  else,  but  merely 

in  accordance  with  the  custom  of  the  plaintiff,  this  defendant,  as  pres- 
ident of  the  plaintiff,  and  not  otherwise,  indorsed  his  name  on  the  back  of 
said  note;  that  at  no  time  was  this  defendant  the  owner  and  holder  of  said 
note,  nor  was  any  other  person  than  plaintiff  the  owner  and  holder  thereof  at 
any  time,  and  the  said  indorsement  of  said  note  by  this  defendant  was  wholly 
and  entirely  without  consideration. 

To  this  paragraph  the  bank  filed  a  general  demurrer,  which  was 
sustained  by  the  court;  to  which  ruling  Lovejoy  excepted,  and  brings 
the  question  here. 

Geo.  W.  Carey  and  Guthrie  d  Brown,  for  plaintiff  in  error. 

Douthitt  d  McFarland  and  Hentig  dt  Sperry,  for  defendant  in  error. 

HoRTON,  C.  J.  In  the  case  of  Doolittle  v.  Ferry,  20  Kan.  230,  Mr. 
Justice  Brewer,  in  speaking  for  the  court  of  the  indorsement  of  nego- 
tiable paper,  said :  "Where  the  law  furnishes  such  apt,  brief,  and  well- 
known  expressions  for  making  the  indorsement  accomplish  exactly 
what  the  parties  may  desire,  wise  policy  demands  that  each  form  of 
indorsement  should  conclusively  carry  with  it  the  liability  which  it 
implies."  Again,  "that  those  implications  should  be  as  conclusive 
upon  all  the  parties  as  though  the  full  contract  were  reduced  to 
writing."  While  the  general  rule  applicable  in  such  cases  has  been 
stated  80  strongly  and  clearly,  yet  certain  limitations  and  ezoeptions 
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are  noted  in  the  opinion, — as  where  the  indorsement  was  without 
consideration,  or  npon  trust  for  some  special  purpose,  or  where  there 
was  an  equity  arising  from  an  antecedent  transaction,  including  an 
agreement  that  the  note  should  be  taken  in  sole  reliance  on  the  respon- 
sibility of  the  maker,  and  that  it  was  indorsed  in  order  to  transfer 
the  title  in  pursuance  of  such  agreement,  and  where  the  attempt  to 
enforce  it  would  be  a  fraud.  We  think  these  limitations  and  decisions 
are  justly  and  wisely  recognized  in  the  authorities  and  decis- 
'334  ions,  and,  further,  that  the  ^portion  of  the  answer  in  the  case 
at  bar  which  was  objected  to  waj  amply  sufficient,  and  the 
allegations,  if  true,  are  a  valid  defense.  The  answer  brings  the  case 
within  the  limitations  and  exceptions  of  the  general  rule,  and  the 
court  erred  in  sustaining  the  demurrer.  Doolittle  v.  Ferry,  supra; 
Sharsw.  Btarkie,  671;  1  Daniel,  Neg.  Inst.  720;  Dale  v.  Gear,  88 
Conn.  15. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  direction  to  overrule  the  demurrer  filed  by  the  defend- 
ant in  error. 

(All  the  justices  concurring.) 


JoHK  O.  Bbisoob  v.  Boabd  of  Gom*bs  of  Ellsworth  Go. 

and  another. 

January  Term,  1880. 

Taxation:  Tax  Sale:  Bedemption:  Tender:  Statute  Construed.  Cer- 
tain land  was  sold  for  taxes  on  September  6,  1876,  and  bought  in  by  the 
county.  The  land  remained  unsold  and  unredeemed,  and  on  September 
1,  1879,  the  owner  tendered  to  the  county  treasurer  the  amount  of  the 
taxes,  charges,  penalty,  and  interest  at  seven  per  cent,  from  date  ot  sale, 
and  interest  at  the  same  rate  on  all  subsequent  taxes  from  the  time  the 
same  were  due.  Held,  that  the  tender  was  insufficient;  and  further, 
held*  that  to  redeem  said  land,  the  owner,  his  agent  or  attorney,  must 
pay  to  the  treasurer  the  amount  of  taxes  and  charges  for  which  the  land 
was  bid  off,  and-all  subsequent  taxes  and  charges  thereon,  with  interest 
at  the  rate  of  twenty-four  per  cent,  per  annum  on  the  taxes  and  charges 
from  the  date  of  sale,  and  the  same  rate  of  interest  on  all  subsequent 
taxes  from  the  date  of  the  entry  of  such  taxes  in  the  book  of  tax  sales.^ 

Error  from  Ellsworth  district  court. 

In  an  action  pending  in  the  district  court  of  Ellsworth  county,  at 
the  September  term,  1879,  to  compel  George  Huyck,  as  treasurer  of 
the  county,  to  execute  and  deliver  to  John  0.  Briscoe  a  certificate  of 

X8«6,  distingulBhing  the  case,  Crawford  ▼.  Shaft,  86  Ean.  482, 11  Pac  Bap.  884. 
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redemptioD  for  certain  land  sold  to  the  ooanty  for  the  non-payment 

of  taxes,  the  following  agreed  statement  of  facts  was  filed: 

*335  ^''Whereas,  on  the  fifth  day  of  September,  1876,  there  was  a  tax 
charged  against  the  following  described  real  estate,  situate  in  Ells- 
worth county/  Kansas:  S.  £.  i  of  sec.  21,  T.  15,  H.  8,  of  the  sum  of  $99.66; 
and  whereas,  on  said  fifth  day  of  September,  said  land  theretofore  having 
been  duly  advertised  by  the  county  treasurer  to  be  sold  on  said  fifth  day  of 
September,  1876,  was  on  said  fifth  day  of  September,  1876,  struck  off  and  bid 
in  by  the  county  treasurer  of  Ellsworth  county,  Kansas,  (there  being  then  no 
bidders  on  said  land;)  and  whereas,  thereafter  and  up  to  September  1,  1879. 
no  tax-sale  certificate  has  been  issued  on  said  laud  by  said  county  treasurer 
and  assigned  by  the  county  clerk  to  any  person;  and  whereas,  none  of  the  tax 
liens  on  said  land  since  it  was  bid  in  by  the  county  treasurer  as  aforesaid  have 
been  paid  by  any  person  in  whole  or  in  part,  and  on  September  1,  1879,' John 
O.  Hriscoe,  the  plaintiff  above  named,  and  the  admitted  owner  of  said  land, 
duly  tendered  to  the  county  treasurer  of  Ellswortli  county,  Kansas,  the 
amount  of  the  taxes,  charges,  penalty,  and  interest  at  seven  per  cent,  from 
date  of  sale  for  taxes,  and  same  rate  on  subsequent  taxes  from  time  same 
were  due  thereon  in  money;  and  whereas,  said  county  treasurer  refused  such 
tender,  but  demanded  that  John  O.  Briscoe  should  pay  fifty  per  cent,  interest 
on  the  amount  of  the  taxes  due  on  said  land  at  the  date  said  land  was  bid  in 
by  the  county  treasurer,  and  from  that  date  up  to  the  present  time,  according 
to  the  provisions  of  chapter  84  of  Laws  of  1876;  and  whereas,  said  John  O. 
Briscoe  declined  to  pay  said  sum  of  fifty  per  cent,  interest  on  amount  of  taxes 
due  from  date  of  sale  of  said  land,  but  in  the  place  thereof  tendered  taxes  and 
charges  and  penalties  due  thereon  according  to  the  provisions  of  section  91,  c. 
34,  !Laws  1876,  and  section  1,  c.  131,  Laws  1874,  and  interest  *at  seven  per 
■cent,  from  date  of  sale  on  amount  then  due,  and  same  rate  on  taxes  subse- 
quently due  on  said  land  from  time  they  were  due:  Now,  upon  the  above 
facts,  the  question  submitted  is:  In  order  to  redeem  said  land,  must  John  O. 
Briscoe  pay  interest  at  the  rate  of  fifty  per  cent,  per  annum  on  the  amount 
for  which  the  said  land  was  bid  in  by  the  county  treasurer  on  September  5, 
1876,  and  must  said  Briscoe  pay  same  rate  on  subsequent  taxes  due  and  un- 
paid on  said  land  to  the  present  time?" 

Upon  the  trial,  the  court  held  that  the  plaintiff  must  pay  fifty  per 
cent,  interest  per  annum  on  all  the  unpaid  taxes  due  on  the 
*336     land,  in  order  to  redeem  it,  and  therefore  fouhd  *against  plain- 
tiff and  in  favor  of  the  defendants.^    Briscoe  duly  excepted^ 
and  brings  the  case  here. 

Ira  E.  Lloyd,  for  plaintiff  in  error. 
S.  Atu'ood,  for  defendants  in  error. 

HoBTON,  G.  J.  The  briefs  in  this  case  are  of  little  valne^  as  they 
assume  section  185,  c.  84,  Laws  1876,  to  be  in  force,  whereas  that 
section  was  repealed  by  Laws  1879,  c.  43,  §  4,  which  took  effect  March 
15,  1879.  Section  127  of  chapter  34,  Laws  1876,  as  amended  by 
section  1,  c.  41,  Laws  1879,  however,  provides  that  any  owner  may 
at  any  time  before  the  execution  of  a  tax  deed  redeem  any  land  by 
paying  to  the  treasurer  of  the  county  where  such  land  is  sold,  for  the 
use  of  the  purchaser,  the  amount  for  which  the  land  was  sold,  and 
all  subsequent  taxes  and  charges  thereon,  with  interest  at  the  rate  of 
twenty-fonr  per  cent,  per  annum,  on  the  amount  of  the  purchase 
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moDey  from  the  date  of  sale,  and  the  same  rate  on  all  subsequent  taxes 
paid  thereon.  Under  this  provision  of  the  statute,  the  court  rendered 
the  right  judgment,  but  erroneously  decided  that  plaintiff  was  com- 
pelled to  pay  fifty  per  cent,  interest  per  annum,  in  order  to  redeem 
bis  land.  At  the  time  the  tender  was  made,  the  rate  of  interest  was 
onlj  twenty-four  per  cent,  per  annum.  Notwithstanding  the  sale  of 
the  premises  for  taxes  occurred  in  1876,  prior  to  the  amendment  of 
1879,  the  county  can  only  collect  the  interest  prescribed  by  the  act 
of  1879,  as  the  county  has  no  such  vested  right  by  buying  the  land 
at  tax  sale  as  denies  to  the  legislature  the  power  to  change  the  rate 
of  interest  or  coats  of  redemption.  Counsel  contend  that  section  127 
is  only  applicable  to  purchasers  of  tax  titles,  and  that  a  county  is  not 
a  purchaser  within  the  law,  and  refers  to  Gkiittard  Tp.  v.  Marshall 
Co.,  4  Ean.  *388,  as  decisive.  While  there  is  a  marked  distinction 
in  the  tax  laws  as  to  the  rights  and  duties  of  individuals  purchasing 

lands  at  tax  sales,  and  those  of  counties  under  the  same  cir- 
*337    cumstances,  yet,  in  a  general  sense,  the  law  recognizes  *a 

county  as  a  purchaser  at  a  tax  sale.  Thus,  section  117  pro- 
vides: 

"When  any  land  or  town  lots  shall  at  any  tax  sale  be  bid  off  by  the  county 
treasurer  for  the  county,  it  shall  be  the  duty  of  the  county  treasurer  to  enter 
the  same  on  the  book  of  tax  sales,  in  the  same  manner  as  though  such  land 
or  town  lots  were  sold  to  other  purchasers. " 

The  main  difficulty  in  this  case  is  as  to  the  date  from  which  inters 
est  is  to  be  calculated  on  the  taxes  subsequent  to  day  of  sale.  Sec- 
tion 127  prescribes  that  all  subsequent  taxes  shall  bear  interest  at  the 
rate  of  twenty-four  per  cent,  per  annum,  on  all  taxes  paid  and  in- 
dorsed  on  tbe  certificate.  As  the  county  pays  no  taxes  and  obtains 
DO  certificate,  there  can  be  no  indorsement  on  the  certificate,  so  long  as 
tbe  property  remains  unsold  to  other  parties.  In  view  of  the  reason 
and  spirit  of  the  law  relating  to  the  redemption  of  lands  from  taxes,  we 
think  that,  where  the  county  bids  in  the  lands,  and  no  sale  has  after- 
wards been  made,  or  the  certificate  assigned,  tbe  interest  to  be  paid  by 
tbe  redemption er  on  the  taxes,  subsequent  to  the  sale,  dates  from  the 
entry  of  such  taxes  and  charges  in  the  book  of  tax  sales.  Reasons  of 
pabJic  policy  seem  to  necessitate  such  construction.  Such,  certainly, 
mast  have  been  the  intention  of  the  law-makers,  although  inapt  lan^ 
gQage  has  been  used.  If  the  counsel  be  right  in  the  argument  that  sec- 
tion 127  only  applies  to  speculators  in  tax  titles,  there  is  no  section  of 
the  statute  under  which  land-owners  can  redeem  their  property  when  it 
has  been  bid  off  by  the  county,  and  remains  unsold,  except  sections  1 
iod  2,  c.  43,  Laws  1879,  and  these  sections  apply  only  to  lands  which 
are  unredeemed  for  three  or  more  years  from  the  date  of  the  sale  to 
the  county. 

The  judgment  of  the  district  court  will  therefore  be  afBirmed* 

(All  the  justices  concurring.) 
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*388  *Statb  of  Kansas  v.  Joseph  Thompson. 

January  Term,  1880. 

Bvidenoe:  Corporation:  Proof  of  Existence.  On  the  trial  in  a  criminal 
case,  the  existence  of  a  railway  corporation  may  be  proved  by  general 
reputation.  A  de  facto  existence  of  a  corporation  is  all  that  is  necessary 
to  be  shown. 

Appeal  from  Atchison  district  court. 

Thompson  was  charged  by  information  with  having,  on  July  38, 
1878,  and  in  the  night«time,  in  Atchison  county,  unlawfully,  forcibly, 
feloniously,  and  burglariously  broken  and  entered  a  frame  building 
used  and  occupied  by  the  Atchison  &  Nebraska  Railroad  Company,  a 
corporation,  as  a  tool  shop,  in  which  building  there  were  then  kept, 
stored,  and  deposited  certain  valuable  goods,  wares,  and  mechanical 
tools,  to-wit :  One  pick,  of  the  value  of  one  dollar;  six  feet  of  fuse,  of 
the  value  of  80  cents, — ^then  and  there  being  the  property  of  the  Atchi- 
'son  &  Nebraska  Railroad  Company,  a  corporation, — with  the  intent 
to  commit  a  felony,  and  the  said  personal  property  to  unlawfully  and 
feloniously  steal,  take,  and  carry  away.  Trial  at  September  term, 
18,78.  Verdict  of  guilty  of  burglary  in  the  second  degree.  New  trial 
refused,  and  defendant  was  sentenced  to  imprisonment  in  the  peni* 
tentiary  for  five  years  and  twenty  days.  Thompson  brings  the  case 
here. 

Smith  it  Solomon,  for  appellant. 

€.  K.  Wells,  Co.  Atty.,  for  the  State. 

HoRTON,  C.  J.  Upon  the  trial  of  this  case,  the  state  rested  with- 
out proving  or  offering  to  prove,  the  existence  of  the  Atchison  &  Ne« 
braska  Railroad  Company  as  a  corporation,  and  thereupon  the  defend- 
ant interposed  his  demurrer  to  the  evidence.  After  some  argument, 
the  ooanty  attorney  asked  leave  to  call  a  witness  to  prove  the 
*38d  existence  of  the  corporation  by  reputation  *and  that  the  com- 
pany was  doing  business  as  such.  The  court  granted  the  re- 
quest, and  a  witness,  one  Philip  Dunkin,  testified  as  to  general  repu- 
tation, and  to  the  acts  and  business  of  said  company  as  a  corporation. 
Counsel  allege  that  all  this  was  error.  The  court  clearly  had  the 
right,  in  its  discretion,  to  receive  any  competent  testimony  on  the 
part  of  the  state  at  the  time  the  evidence  complained  of  was  produced, 
(Crawford  v.  Furlong,  21  Ean.  "^698;)  and  the  only  question  in  the 
case  worthy  of  comment  is  whether  the  testimony  received  was  com- 
petent. Counsel  say  the  trial  court  placed  a  wrong  construction 
upon  section  214,  c.  82,  Comp.  Laws  1879,  pp.  756,  757,  which  pre* 
scribes : 

"If,  on  trial  or  other  proceeding  in  a  criminal  cause,  the  existence,  consti- 
tution, or  powers  of  any  hanking  company  or  corporation  shall  become  ma* 
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teria],  or  be  in  any  way  drawn  in  question,  it  shall  not  be  necessary  to  produce 
a  certified  copy  of  the  charter  or  act  of  incorporation*  but  the  same  may  be 
pnnred  by  general  reputation,  or  by  the  printed  statute-book  of  the  state,  gov- 
ernment, or  ooantry  by  which  such  corporation  was  created." 

It  is  olaimed  that  this  section  authorizes  proof  by  general  reputa- 
tion, only  when  a  banking  company  or  a  banking  corporation  is  brought 
in  question,  and  that,  as  the  corporation  in  occupation  of  the  build- 
ing burglariously  entered  was  a  railway  corporation,  its  legal  exist- 
ence could  only  have  been  proved  by  the  best  evidence,  viz. :  its  qhar- 
ter  or  act  of  incorporation,  or  a  duly-certified  copy  thereof.     We  do 
not  agree  with  counsel.     Section  214  is  only  cumulative,  and  it  is 
immaterial  whether  it  applies  to  banking  corporations  exclusively,  or 
to  corporations  generally.     The  evidence  excepted  to  was  both  com- 
petent and  admissible,  as  the  authorities  are  decisive  that  in  crimi- 
nal oases,  independent  of  any  statutory  rule  favoring  the  proposi- 
tion, the  existence  of  a  corporation  may  be  proved  by  general  repu- 
tation.    A  de  facto  existence  of  the  corporation  is  only  necessary  to 
be  shown.     In  People  v.  Caryl,  3  Parker,  Grim.  fi.  826,  it  was  held 
that  on  the  trial  of  an  indictment  for  stealing  foreign  bank-bills, 
*340    that  it  was  not  necessary  to  produce  the  highest  evidence  of  ^the 
existence  of  the  bank,  such  as  proof  of  the  original  charter  or 
act  of  the  government  incorporating  the  company,  but  that  proof  that 
there  was  such  a  bank  de  fa^to  was  sufficient.     In  People  v.  Frank, 
28  Cal.  507,  it  was  said :    ''Whether  the  Utah  Mining  Company  was 
a  corporation  de  jure  or  not,  was  not  an  issue  in  the  case.     If  it  was 
acting  as  suoh,  that  was  sufficient."    The  supreme  court  of  Indiana 
used  this  language:    "Surely,  the  property  of  corporations  not  law- 
fully organized,  though  existing  in  fact,  is  not  to  be  declared  by  this 
court  the  legitimate  prey  of  thieves,  to  be  appropriated  without  crimi- 
nal responsibility.''    Bmith  v.  State,  28  Ind.  822.     And  in  Ohio,  the 
supreme  court  thus  lays  down  the  rule :    *'The  existence  of  a  corpora- 
tion may  be  proved  by  one  who,  of  his  own  knowledge,  is  acquainted 
with  the  fact,     *     *     *     or  by  general  reputation.     *     *     *     The 
rule  springs  from  necessity,  and  the  absolute  impossibility  of  convic- 
tion, in  frequent  cases,  without  its  adoption/'    Seed  v.  State,  15  Ohio, 
217.     See,  also,  People  v.  Barrie,  49  Cal.  842;  People  v.  Davis,  21 
Wend.  809;  Johnson  v. People,  4  Denio,  364;  People  v.Chadwick, 2 
Parker,  Crim.  B.  168;  and  Sasser  v.  State,  18  Ohio,  468. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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■ 

J.  W.  GosBBTT  V.  H.  H.  PATmr. 

January  Term,  1880. 

1.  Bill  of  Partioiilara :  Sapreme  Court.    In  an  action  brought  by  an  at- 

torney at  law  before  a  justice  of  the  peace  for  seryioes  renderod  in  defend- 
ing an  action  brought  by  a  husband  against  his  wife  for  divorce,  the  bill 
of  particulars,  which  is  sufficient  in  every  respect,  except  that  it  does  not 
specifically  state  to  whom  the  plaintiff  first  gave  the  credit  for  his  serv- 
ices, and  does  not  state  why  an  allowance  for  alimony  pendente  lite,  in- 
cluding suit  money,  was  not  made,  will  not  be  held  to  be  fatally  defect- 
ive, when  the  question  is  raised  for  the  first  time  in  the  supreme  court. 

2.  Husband  and  Wife:  Attorney's  Servioes:  Liability  of  Husband. 

Where  a  husband  sues  his  wife  for  a  divorce,  charging  her  with  commit- 
ting acts  derogatory  to  her  character,  and  it  is  necessary  for  her,  in 
*841      order  to  protect  her  character  and  good  '('name,  to  employ  counsel  to 
defend  her,  and  she  employs  such  counsel,  who  performs  services  for 
her,  giving  the  credit,  however,  for  his  services  to  the  husband,  and  she 
has  no  estate  or  means  to  pay  for  such  services,  and  when  she  applies  to 
the  court  in  the  divorce  case  for  an  allowance  of  alimony  pendente  Ute^ 
including  suit  money,  and,  before  the  court  renders  its  decision  on  such 
application,  her  husband  dismisses  his  action  for  divorce,  and  thus  ends 
the  suit,  Tield,  that  such  counsel  may  afterwards  maintain  an  action 
against  the  husband  before  a  justice  of  the  peace  for  the  value  of  his  (the 
oounsers)  services,  necessarily  rendered  in  such  divorce  case.^ 

Error  from  Miami  district  court. 

At  the  October  term,  1877,  of  the  district  court,  Patten,  as  plain- 
tiff, recovered  a  judgment  against  Gossett,  defendant,  who  brings  the 
case  here. 

W.  R.  Wagstaff,  for  plaintiff  in  error. 

H.  H.  Patten^  defendant  in  error,  for  himself. 

Valentine,  J.  This  was  an  action  brought  by  H.  H.  Fatten, 
against  J.  W.  Gossett,  for  attorney's  fees  for  defending  an  action 
brought  by  Gossett  against  his  wife,  Bridget  C.  Gossett,  for  a  divorce. 
The  only  question  in  the  case  is  whether  the  plaintiff's  pleading  (a 
bill  of  particulars  filed  with  the  justice  of  the  peace  before  whom  this 
action  was  commenced)  is  fatally  defective  or  not.  The  plaintiff  in 
error,  Gossett,  attempts  to  raise  other  questions;  but,  as  the  case 
was  submitted  to  the  court  below,  without  a  jury,  and  as  the  court 
below  made  only  a  general  finding  in  the  case,  and  no  motion  for  a 

^In  Iowa,  an  attorney  may,  in  a  separate  action  against  the  husband,  recover 
counsel  fees  incurred  by  the  wife  in  prosecuting  an  action  for  divorce,  which  was 
dismissed,  and  he  need  not  show  that  the  wife  was  entitled  to  divorce,  but  onk 
that  he  acted  in  good  faith,  and  without  collusion,  Preston  v.  Johnson,  21  N.  W. 
Rep.  606;  but  in  Wiacanain,  under  Rev.  Bt.  §  2361,  the  allowance  of  counsel  fees 
to  the  wife's  attorney  is  ancillary  to  the  action  for  divorce,  and  the  attorney's 
only  remedy  as  against  the  husband  is  an  application  to  the  court  in  the  divor<'<^ 
suit,  Clark  v.  Burke,  27  N.  W.  Rep.  23. 
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new  trial  was  made,  and  the  evidence  has  not  all  been  brought  to 
this  court,  ve  cannot  consider  saeh  other  qaestions.  As  to  the  neces- 
sity for  a  motion  for  a  new  trial,  see  Gmble  v.  Byus,  ante,  *195, 
and  cases  there  cited. 

We  think  the  bill  of  particulars  is  sufiScient  in  every  respect,  ex- 
cept that  it  does  not  specifically  state  to  whom  the  plaintiff,  Patten^ 
first  gave  the  credit  for  his  services,  and  it  does  not  state  why  Mrs. 

Gossett  did  not  get  an  allowance  of  sSimony  pendente  litCy  in- 
*342    eluding  suit  money  su£Bcient  to  pay  *his  attorney's  fees.     We 

do  not  think,  however,  that  the  bill  of  particulars  is  fatally 
defective  in  these  respects,  and  especially  not  after  verdict  and  judg- 
ment in  favor  of  the  plaintiff;  and  when  the  question  is  raised  fox 
the  first  time  in  the  supreme  court,  it  will  be.presumed  that  what  was 
defectively  stated  in  the  bill  of  particulars  was  sufficiently  proved  on 
tbe  trial.     And,  as  all  lawyers  know,  strictly  formal  pleadings  are 
not  required  in  a  justice's  court ;  but  the  pleading  in  this  case  stated 
that  Mrs.  Gossett  had  no  estate,  and  hence  it  may  be  inferred,  and 
especially  after  verdict  and  judgment,  that  the  credit  was  given  to 
Gossett.     And  various  reasons  might  be  given  why  suit  money  was 
not  allowed  in  the  divorce  case,  as,  for  instance,  that  Gossett  dis- 
missed bis  divorce  case  (as  was  tbe  fact)  when  suit  money  was  asked. 
We  think  the  real  question  involved  in  this  case  may  be  stated  as 
follows :    Where  a  husband  sues  his  wife  for  a  divorce,  charging  her 
^ith  committing  acts  derogatory  to  her  character,  and  it  is  necessary 
for  her,  in  order  to  protect  her  character  and  good  name,  to  employ 
counsel  to  defend  her,  and  she  employs  such  counsel,  who  performs 
services  for  her,  giving  the  credit,  however,  for  his  services  to  tbe  hus- 
band, and  she  has  no  estate  or  means  to  pay  for  such  services,  and 
when  she  applies  to  the  court  in  tbe  divorce  case  for  an  allowance  of 
alimony  pendente  lite,  including  suit  money,  and  before  the  court  ren- 
ders its  decision  on  such  application,  her  husband  dismisses  his  ac- 
tion for  divorce,  and  thus  ends  the  suit,  then  may  such  counsel  after- 
wards maintain  an  action  against  the  husband,  before  a  justice  of  the 
peace,  for  tbe  value  of  his  (tbe  counseFs)  services,  necessarily  ren- 
dered in  such  divorce  case  ?     We  tbink  he  may.     Porter  v.  Briggs, 
38  Iowa,  166;  Warner  v.  Heiden,  28  Wis.  517;  Shepherd  v.  Mackoul, 
3  Camp.  N.  P.  326;  Morris  v.  Palmer,  39  N.  H.  123;  Ray  v.  Adden, 
50  N.  H.  82.     Of  course,  where  the  services  are  unnecessary,  or 
«bere  the  wife  is  able  to  pay  for  them,  or  where  an  allowance  has 
been  made  for  them,  and  probably  where  tbe  wife  is  in  the  wrong, 

snch  an  action  could  not  be  maintained.     But  this  is  not  one 
*343    of  such  cases.     Tbis  case  comes  under  the  rule  *of  requiring 

tbe  husband  to  pay  for  necessaries  furnished  tbe  wife  where  the 
basband,  without  good  cause,  has  failed  or  refused  to  furnish  them 
bimself. 
Tbe  judgment  of  the  court  below  will  be  affirmed. 
(All  the  justices  concurring.) 

V.23K— 16 
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WHiiiiAM  Pears  v.  John  D.  Wilson  and  others. 

January  Term,  1880. 

Pleading:  Allegations  Taken  as  True:  Presumption:  Limitations. 
Where  the  plaintiff,  in  an  action  on  a  promissory  note  and  a  mortgage, 
gives  a  copy  of  the  note  with  the  indorsements  thereon,  and  makes  the 
same  a  part  of  his  petition,  which  note  has  the  following  indbraements 
thereon,  to- wit:  "June  1,  1872,  paid  one  hundred  dollars  on  note  and 
mortgage."  "April  2, 1874,  paid  on  within  note  fifty  dollars," — and  the 
plaintiff  alleges  in  his  petition  that  the  payments  as  indoi'sed  on  said  note 
were  made  by  the  persons  who  executed  said  note  and  mortgage,  and 
there  was  no  denial,  verified  by  affidavits,  of  these  indorsements,  or  of  any 
allegation  concerning  them,  and  said  note  and  mortgage  would  have  been 
barred  by  the  statute  of  limitations,  except  for  said  alleged  payments, 
Jidd,  that  said  indorsements  must  be  taken  as  true,  and  that  it  will  be 
presumed,  in  the  absence  of  anything  showing  the  contrary,  that  the  par- 
ties who  executed  the  note  and  mortgage  made  the  payments  as  indicated 
by  such  indoi-sements,  and  therefore  that  the  plaintiff's  cause  of  action  is 
not  barred  by  any  statute  of  limitations,  not  even  as  to  the  holder  of  a 
subsequent  mort-gage.^ 

Error  from  Atchison  district  oonrtv 

Action  on  a  promissory  note  and  a  mortgage,  brought  by  Pears 
against  Wilson  and  two  others.  Trial  January  19, 1878,  by  the  court, 
which  made  certain  special  findings  of  fact,  and  thereon  found  the 
following  conclusions  of  law : 

*'(1)  That  defendant  Leu  is  entitled  to  judgment  agiiinst  his  co-defendants, 
John  D.  Wilson  and  Mary  Wilson,  in  tiie  sum  of  $309  on  said  note,  and  the 
same  shall  draw  interest  at  the  rate  of  twelve  per  cent,  per  annum  from  date 

hereof.  (2)  That  the  plaintiff  is  entitled  to  a  judgment  against 
*344      'I'said  defendant  John  D.  Wilson,  on  his  said  note  for  the  sum  of 

$2,718.24,  to  draw  interest  at  ten  per  cent,  from  date  of  judgment. 
(3)  That  the  amount  so  found  due  defendant  Jacob  Leu  is  a  first  and  prior 
lien  on  lot  No.  8,  in  block  lettered  •  X,'  in  the  city  of  Atchison,  county  of 
Atchison,  and  state  of  Kansas,  and  that  same  stands  charged  with  tlie  pay- 
ment of  said  judgment.  (4)  That  the  amount  so  found  due  to  said  plaintifi 
from  said  defendant  John  D.  Wilson  is  a  secdnd  lien  on  said  described  real 
estate,  and  same  stands  charged  with  the  payment  thereof,  subject  to  the  lien 
of  said  defendant  Jacob  Leu.  (5)  That  the  claim  of  the  plaintiff  is,  and  was 
at  the  time  of  commencement  of  this  suit,  barred  by  the  statute  of  limita- 
tion of  the  state  of  Kansas;  that  the  defendant  Jacob  Leu,  having  pleaded 
and  set  up  such  bar  of  the  statute  of  limitation,  is  entitled  to  the  benefit 
thereof,  as  against  the  plaintiff,  and  to  enforce  his  lien  as  being  prior." 

The  court  rendered  judgment  accordingly,  to  which  plaintiff  ex- 
cepted, and  brings  the  case  here. 

W.  IV.  Outhrie  and  Pierce  dt  Walker^  for  plaintiff  in  error* 
Everest  dk  Waggener,  for  defendants  in  error. 

>Bee  Eggan  y.  Briggs,  po^t,  *718;  Elder  v.  Dyer,  26  Ean.  601 
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Valentinb,  J.  This  was  an  action  on  a  promissory  note  and  a 
mortgage;  and  the  principal  question  involved  in  the  case  is  whether 
tbe  note  and  mortgage  were  barred  by  the  statute  of  limitations,  or 
not.  The  note  was  given  by  John  D.  Wilson  to  William  Pears,  for 
$1,500,  dated  June  1,  1868,  and  due  two  years  after  date.  The 
mortgage  was  a  real-estate  mortgage,  given  at  the  same  time  by  said 
Wilson  and  wife,  Mary  Wilson,  to  said  Pears,  to  secure  the  payment 
of  said  note.  On  the  back  of  said  note  the  following  words  were  in- 
dorsed, to-wit:  "June  1,  1872,  paid  one  hundred  dollars  on  note 
aud  mortgage."  "April  2,  1874,  paid  on  within  note  fifty  dollars." 
This  action  was  commenced  May  10,  1877,  by  said  Pears,  against 
Baid  Wilson  and  wife,  and  also  against  one  Jacob  Leu,  who,  it  was 
alleged,  claimed  to  have  some  interest  in  the  mortgaged  prop- 
*345  erty,  but  who  in  fact  had  no  such  ^interest.  It  was  also 
specifically  alleged  in  the  plaintiff's  petition  that  said  Wilson 
and  wife  paid  said  sums  of  money  as  indorsed  on  said  note,  and  at 
the  times  therein  specified.  And  it  was  further  alleged  that  said  in- 
dorsements were  made  at  the  request  of  the  defendants;  and  a  copy 
of  said  note,  with  the  indorsements  thereon,  is  attached  to  the  plain- 
tiff's petition  and  made  a  part  thereof.  The  Wilsons  did  not  make 
any  defense  to  the  plaintiff's  action ;  but  Leu  filed  an  answer  and 
cross-petition,  setting  forth  various  defenses  and  cross-actions,  among 
which  were  a  general  denial,  a  plea  of  the  statute  of  limitations,  that 
the  mortgaged  property  belonged  absolutely  to  him,  (Leu,)  and  that 
be  also  had  a  mortgage  on  the  property.  No  part  or  portion  of  this 
answer  and  cross-petition  was  verified  by  affidavit.  The  plaintiff  re- 
plied to  this  answer  and  cross-petition,  and  the  Wilsons  answer 
thereto.  A  trial  was  then  had  before  the  court  without  a  jury,  and 
the  court  made  various  special  findings,  among  which  are  the  follow- 
ing: 

"(3)  That  on  the  back  of  said  note,  sued  on  by  the  plaintiff,  the  following 
words  appear  thereon:  *  June  1,  1872,  paid  one  hundred  dollars  on  note  and 
mortj^e.'  •April  2,  1874,  paid  on  the  within  note  fifty  dollars,' — which 
writing  was  conceded  to  be  in  the  handwriting  of  the  plaintiff.  And  there 
was  no  evidence  on  the  trial  of  the  case  when  tbe  writing  on  the  back  of  said 
note  was  in  fact  made,  or  that  any  sums  of  money  had  ever  been  paid  on  said 
v4e.  by  either  of  said  defendants.  Said  note  so  written  upon  was  offered  and 
^  in  evidence,  over  the  objection  and  exception  of  Jacob  Leu.  Plaintiff  is 
^ov  the  holder  and  owner  of  such  note,  and  the  mortgage  to  secure  the  same. 
4j  There  was  no  evidence  received  or  offered  on  the  trial  of  said  case,  show- 
'''g  payment  of  any  sum  or  sums  of  money  on  said  note,  other  than  the  said 
writing  or  indorsements  on  the  back  of  said  note.  The  said  note  and  said 
mortgage  were  offered  in  evidence  by  plaintiff;  the  statement  made  by  Wil- 
';')ii  in  finding  No.  10  being  no  evidence  of  such  payment. "  "(10)  That  said 
-efendant  John  D.  VTilson  makes  no  defense  to  the  claim  of  plaintiff;  and 

since  the  commencement  of  this  suit,  by  deposition  in  this  case  read 
*346     on  this  trial,  he  has  *t'estified  the  amount  of  said  note  to  be  due  and 

unpaid,  except  the  credits  thereon." 

Tbe  court  below  held  that  the  plaintiff's  note  and  mortgage  were 
Unred  by  the  statute  of  limitations,  and,  as  between  him  and  LeOf 
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redemption  for  certain  land  sold  to  the  coanty  for  the  non-payment 

of  taxes,  the  following  agreed  statement  of  facts  was  filed : 

*835      ^"Whereas,  on  the  fifth  day  of  September,  1876,  there  was  a  tax 
charged  against  the  following  described  real  estate,  situate  in  Ells- 
worth county/  Kansas:    S.  £.  4  of  sec.  21,  T.  15,  U.  8,  of  the  sum  of  999.66; 
and  whereas,  on  said  fifth  day  of  September,  said  land  theretofore  having 
been  duly  advertised  by  the  county  treasurer  to  be  sold  on  said  fifth  day  of 
September,  1876,  was  on  said  fifth  day  of  September,  1876,  struck  off  and  bid 
in  by  the  county  treasurer  of  Ellsworth  county,  Kansas,  (there  being  then  no 
bidders  on  said  land;)  and  whereas,  thereafter  and  up  to  September  1,  1879, 
no  tax-sale  certificate  has  been  issued  on  said  laud  by  said  county  treasurer 
and  assigned  by  the  county  clerk  to  any  person;  and  whereas,  none  of  the  tax 
liens  on  said  land  since  it  was  bid  in  by  the  county  treasurer  as  aforesaid  have 
been  paid  by  any  person  in  whole  or  in  part,  and  on  September  1,  1879,' John 
O.  Briscoe,  the  plaintiff  above  named,  and  the  admitted  owner  of  said  land, 
duly  tendered  to  the  county  treasurer  of  Ellsworth  county,  Kansas,  the 
amount  of  the  taxes,  charges,  penalty,  and  interest  at  seven  per  cent,  from 
date  of  sale  for  taxes,  and  same  rate  on  subsequent  taxes  from  time  same 
were  due  thereon  in  money;  and  whereas,  said  county  treasurer  refused  such 
tender,  but  demanded  that  John  O.  Briscoe  should  pay  fifty  per  cent,  interest 
on  the  amount  of  the  taxes  due  on  said  land  at  the  date  said  land  was  bid  in 
by  the  county  treasurer,  and  from  that  date  up  to  the  present  time,  according 
to  the  provisions  of  chapter  34  of  Laws  of  1876;  and  whereas,  said  John  0. 
Briscoe  declined  to  pay  said  sum  of  fifty  per  cent,  interest  on  amount  of  taxes 
due  from  dato  of  sale  of  said  land,  but  in  the  place  thereof  tendered  taxes  and 
charges  and  penalties  due  thereon  according  to  the  provisions  of  section  91,  c. 
34,  £biws  1876,  and  section  1,  c.  131,  Laws  1874,  and  interest 'at  seven  per 
■cent,  from  date  of  sale  on  amount  then  due,  and  same  rate  on  taxes  subse- 
quently due  on  said  land  from  time  they  were  due:    Now,  upon  tlie  above 
facts,  the  question  submitted  is :    In  order  to  redeem  said  land,  must  John  0. 
Briscoe  pay  interest  at  the  rate  of  fifty  per  cent,  per  annum  on  the  amount 
for  which  the  said  land  was  bid  in  by  the  county  treasurer  on  September  5, 
1876,  and  must  said  Briscoe  pay  same  rate  on  subsequent  taxes  due  and  un- 
paid on  said  land  to  the  present  time?" 

Upon  the  trial,  the  court  held  that  the  plaintiff  must  pay  fifty  per 
cent,  interest  per  annum  on  all  the  unpaid  taxes  due  on  tbe 
*386     land,  in  order  to  redeem  it,  and  therefore  fouhd  ^against  plain- 
tiff and  in  favor  of  the  defendants.^    Briscoe  duly  excepted, 
and  brings  the  case  here. 

Ira  E.  Llot/dy  for  plaintiff  in  error. 
S,  Atuood,  for  defendants  in  error. 

HoBTON,  G.  J.  The  briefs  in  this  case  are  of  little  value,  as  they 
assume  section  185,  c.  34,  Laws  1876,  to  be  in  force,  whereas  that 
section  was  repealed  by  Laws  1879,  c.  43,  §  4,  which  took  effect  Marcli 
15,  1879.  Section  127  of  chapter  34,  Laws  1876,  as  amended  by 
section  1,  o.  41,  Laws  1879,  however,  provides  that  any  owner  may 
at  any  time  before  the  execution  of  a  tax  deed  redeem  any  land  by 
paying  to  the  treasurer  of  the  county  where  such  land  is  sold,  for  tbe 
nse  of  the  purchaser,  the  amount  for  which  tbe  land  was  sold,  and 
all  subsequent  taxes  and  charges  thereon,  with  interest  at  the  rate  of 
twenty*fonr  per  cent,  per  annum,  on  the  amount  of  the  purchase 
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money  from  the  date  of  sale,  and  the  same  rate  on  all  subsequent  taxes 
paid  thereon.  Under  this  proTision  of  the  statute,  the  court  rendered 
the  right  jadgment,  bnt  erroneously  decided  that  plaintiff  was  com- 
pelled to  pay  fifty  per  cent,  interest  per  annum,  in  order  to  redeem 
bis  land.  At  the  time  the  tender  was  made,  the  rate  of  interest  was 
only  twenty-foor  per  cent,  per  annum.  Notwithstanding  the  sale  of 
the  premiaes  for  taxes  occurred  in  1876,  prior  to  the  amendment  of 
1879,  the  county  can  only  collect  the  interest  prescribed  by  the  act 
of  1879,  as  the  county  has  no  such  vested  right  by  buying  the  land 
at  tax  sale  as  denies  to  the  legislature  the  power  to  change  the  rate 
of  interest  or  costs  of  redemption.  Counsel  contend  that  section  127 
is  only  applicable  to  purchasers  of  tax  titles,  and  that  a  connty  is  not 
a  purchaser  within  the  law,  and  refers  to  G-uittard  Tp.  v.  Marshall 
Co.,  4  Kan.  ^388,  as  decisive.  While  there  is  a  marked  distinction 
in  the  tax  laws  as  to  the  rights  and  duties  of  individuals  purchasing 

lands  at  tax  sales,  and  those  of  counties  under  the  same  cir- 
*337    cumstances,  yet,  in  a  general  sense,  the  law  recognizes  *a 

county  as  a  purchaser  at  a  tax  sale.  Thus,  section  117  pro- 
vides: 

"When  any  land  or  town  lots  shall  at  any  tax  sale  be  bid  off  by  the  county 
treasurer  for  the  county,  it  shall  be  the  duty  of  the  county  treasurer  to  enter 
the  same  on  the  book  of  tax  sales,  in  the  same  manner  as  though  such  land 
or  town  lots  were  sold  to  otlier  purchasers.'' 

The  main  difficulty  in  this  case  is  as  to  the  date  from  which  inter* 
est  is  to  be  calculated  on  the  taxes  subsequent  to  day  of  sale.  Sec- 
tion 127  prescribes  that  all  subsequent  taxes  shall  bear  interest  at  the 
rate  of  twenty-four  per  cent,  per  annum,  on  all  taxes  paid  and  in- 
dorsed  on  the  certificate.  As  the  county  pays  no  taxes  and  obtains 
no  certificate,  there  can  be  no  indorsement  on  the  certificate,  so  long  as 
the  property  remains  unsold  to  other  parties.  In  view  of  the  reason 
and  spirit  of  the  law  relating  to  the  redemption  of  lands  from  taxes,  we 
think  that,  where  the  county  bids  in  the  lands,  and  no  sale  has  after- 
wards been  made,  or  the  certificate  assigned,  the  interest  to  be  paid  by 
the  redemptioner  on  the  taxes,  subsequent  to  the  sale,  dates  from  the 
entry  of  such  taxes  and  charges  in  the  book  of  tax  sales.  Reasons  of 
pablic  poUcy  seem  to  necessitate  such  construction.  Such,  certainly, 
must  have  been  the  intention  of  the  law-makers,  although  inapt  lan.> 
guage  has  been  used.  If  the  counsel  be  right  in  the  argument  that  sec- 
tion 127  only  applies  to  speculators  in  tax  titles,  there  is  no  section  of 
the  statute  under  which  land-owners  can  redeem  their  property  when  it 
has  been  bid  off  by  the  county,  and  remains  unsold,  except  sections  1 
and  2,  e.  43,  Laws  1879,  and  these  sections  apply  only  to  lands  which 
are  unredeemed  for  three  or  more  years  from  the  date  of  the  sale  to 
the  county. 

The  judgment  of  the  district  court  will  therefore  be  affirmed. 

(All  the  justices  concurring.) 
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expected  such  unauthorized  interference  with  its  property.  It  acted  reason- 
ably and  prudently  in  doing  just  what  it  did  do;  and,  if  injury  resulted  there- 
from, it  is  not  liable. 

The  facts  and  circumstances  of  this  case  are  distinguishable  from  those  in 
the  case  of  Railroad  Co.  v.  Stout,  17  Wall.  657,  which  is  mainly  relied  upon 
by  defendant  in  error  as  establishing  his  right  to  recover. 

The  act  of  the  railroad  company  was  not  the  proximate  cause  of  the  injuiy 
complained  of  in  this  case.  It  was  an  accident  which  ordinary  prudence 
would  have  done  nothing  more  to  guard  against  than  was  actually  done  by  the 
railroad  company.  "Precaution  is  a  duty  only  so  far  as  there  is  reason  for 
apprehension."  The  railroad  company,  it  is  true,  owed  the  deceased  the  duty 
to  restrain  from  injuring  him  intentionally  or  carelessly ;  but  it  did  not  owe 
him  any  duty  of  active  vigilance.  The  case  of  Nicholson  v.  Erie  B.  Co.,  41  N. 
Y.  525,  rests  upon  this  principle.  In  that  case  the  company  had  left,  upon  a 
branch  tra^,  four  empty  cars  and  one  loaded.  The  brakes  to  the  four  cars 
were  not  set  or  secured,  and  they  were  started  by  a  violent  wind  and  ran  against 
a  loaded  car,  propelling  and  causing  it  to  run  against  and  over  the  plaintiff's  in- 
testate, who  was  upon  the  track,  and  killing  him.  The  place  where  the 
*350  branch  track  'I'was  constructed  was  open  and  unfenced,  and  was  con- 
stantly used  by  the  people  in  the  vicinity,  as  they  had  occasion  to  use 
it,  without  objection  by  the  company.  The  court  instructed  the  jury  that  it 
was  the  duty  of  the  company  to  set  the  brakes,  and  that,  if  it  left  the  cars  with- 
out doing  so,  or  otherwise  securing  them,  it  was  a  violation  of  duty  on  its 
part.  This  instruction  was  held  erroneous.  It  is  said  in  the  opinion  that  no 
relation  existed  between  the  company  and  the  deceased  creating  any  particu- 
lar duty,  and  that  the  company  had  the  same  unqualified  right  which  every 
owner  of  property  has  to  do  with  his  own  as  he  pleases,  and  keep  it  and  use  it 
where  and  when  he  pleases  on  his  own  ground,  up  to  the  point  where  such 
use  becomes  a  nuisance.  See,  also,  to  the  same  effect,  Pittsburgh,  Ft.  W.  &  C. 
B.  Co.  V.  Bingham,  29  Ohio  St.  364,  374;  Burdick  v.  Cheadle,  26  Ohio  St.  393; 
Hardcastle  v.  South  Yorkshire  B.  Co.,  4  Hurl.  «&  N.  67;  Sweeny  v.  Old  Colony 
&  N.  B.  Co..  10  Allen,  372;  Knight  v.  Abert,  6  Pa.  St.  472;  Pierce  v.  Whit- 
comb,  48  yt.  127;  Carleton  v.  Pranconia  I.  &  S.  Co.,  99  Mass.  216;  Gautret 
V.  Egei-ton,  L.  B.  2  C.  P.  371;  White  v.  Bass,  7  Hurl.  &  N.  732;  Hounsell 
V.  Smyth,  97  E.  C.  L.  729. 

The  deceased  had  the  right  to  assume  that  the  railroad  company  would  not 
purposely  or  carelessly  injure  him;  but  he  could  not  ask  it  to  be  active  to  ward 
off  from  him  the  perils  that  tlie  railroad  company  was  under  no  obligation  to 
anticipate,  and  under  no  duty  to  be  actively  vigilant  in  avoiding.  Chicago  & 
A.  B.  Co.  V.  McLaughlin,  47  111.  265. 

Cochran  d  Heath  and  Charles  T.  Griffin^  for  defendant  in  error. 

If  the  degree  of  care  to  be  used  must  be  commensurate  with  the  danger  to 
be  avoided,  as  laid  down  by  this  court  again  and  again,  then  it  is  difficult  to 
discern  in  the  facts  presented  in  this  case  anything  exonerating  the  railroad 
company  from  liability,  much  less  withdrawing  the  entire  case  from  tlie  con- 
sideration of  the  jury.    From  the  evidence  and  findings  of  the  jury,  it  is  pat- 
ent— Firstt  that,  but  for  the  defective  condition  of  the  track,  the  cars  could  not 
have  been  removed,  and  therefore  that  the  negligence  of  the  railroad  company 
was  the  potential  cause  of  the  accident,  witliout  which  its  happening  would 
liave  been  impossible;  second,  timt  the  boys  of  the  neighborhood,  as 
♦351      was  well  known  to  the  company,  ♦habitually  played  with  the  cars,  hav- 
ing t>een  several  times  ordered  to  quit. 
Now,  we  contend — First,  that  the  construction  of  the  track  in  this  manner, 
under  all  the  circumstances,  in  and  of  itself  was  negligence;  second,  that 
whether  it  was  negligence  to  so  construct  it,  uuder  all  the  surrounding  cir- 
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coinstances,  was  a  question  for  the  jury;  thirdf  if  it  was  a  question  for  the 
jarj,  their  finding  is  conclusive. 

It  is  urged  here,  as  it  was  in  the  coui-t  helow,  that  the  wrongful  construc- 
tion of  the  track  was  atoned  for,  as  it  were,  hy  applying  brakes  upon  the  cars* 
This  fact  was  presented  to  the  jury.    The  jury  weighed  it,  and  aU  other  facts 
which  the  railroad  sought  to  prove,  and  yet,  in  the  exercise  of  a  province  not 
to  be  usurped  by  the  court,  determined  the  issue  adversely  to  plaintiff  in  er- 
ror.   Now,  under  all  the  circumstances  of  this  case,  was  it  the  plain  duty  of 
the  district  court  to  vacate  the  verdict  rendered,  and  award  judgment  to  plain- 
tiff in  error  on  the  findings  of  the  jury?     Wecontend  that  the  findings  of  fact 
plainly  sustain  the  verdict,  and  that  nothing  in  them  militates  against  it. 
Counsel  for  plaintiff  in  error  adroitly  present  certain  questions  as  to  the  man- 
ner in  which  the  cars  next  to  tlie  one  causing  the  accident  were  secured;  but 
the  court  will  notice  that  the  findings  submitted  on  this  question,  and  the  an- 
swers found,  disclose  only  that  the  brakes  were  set  so  as  to  hold  the  cars,  if 
not  interfered  with,  as  they  usually  were.    This  may  be  true,  and  yet  the 
manner  of  securing  the  cars  be  open  to  the  charge  of  negligence;  and  in  fact 
the  jury  find  that  the  brake  was  defective.    And  this  leads  us  to  notice  the 
re^ence  made  by  the  counsel  to  the  case  of  Bailroad  Co.  v.  Stout,  17  Wail. 
657.  Leaving  the  turn-table  unsecured,  yet  so  as  to  be  harmless  if  unmolested, 
in  a  locality  where  children  frequently  resorted,  although  upon  the  private 
grounds  of  the  company,  was  held  to  be  negligence.    See,  also,  Lobenstein  v« 
McGraw,  11  Kan.  *G4b;  Kansas  Pac.  B.  Co.  v.  Pointer,  14  Kan.  *53. 
'  The  question  as  to  when  the  findings  will  control,  where  some  are  favor- 
able and  some  are  unfavorable  to  the  verdict,  is  one  unsusceptible  of 
*352      exact  adjudication;  but  the  general  '('principle  is  well  settled  that  it 
is  the  duty  of  the  court  to  seek  rather  for  reasons  to  aflirm  than  to  re- 
verse the  decisions  of  juries  and  the  rulings  of  inferior  courts.    The  rule  laid 
down  by  the  court  in  the  case  of  Ridge  way  v.  Dearinger,  42  Ind.  157,  is  a 
succinct  statement  of  the  law  applicable  to  that  question:  **It  is  only  when 
the  special  findings  of  fact  are  inconsistent  with  tike  general  verdict  that  the 
former  will  control  the  latter.    If  the  special  findings  can  upon  any  hypothesis 
be  reconciled  with  the  general  verdict,  then  the  latter  will  controL"     In  sup- 
port of  the  propositions  above  contended  for,  we  cite — First,  upon  the  ques- 
tion as  to  the  propriety  of  submitting  to  the  juiy  the  question  of  negligence, 
Kansas  Pac.  R.  Co.  v.  Pointer,  14  Kan.  *37 ;  Railroad  Co.  v.  Stout,  17  Wall. 
6o7;  Sioux  City  &  P.  R.  Co.  v.  Stout,  1  Cent.  Law  J.  202,  2  Dill.  294;  Man- 
gam  V.  Brooklyn  R.  Co.,  38  N.  Y.  455;  Quimby  v.  Vermont  Cent.  R.  Co.,  23 
Vt.  387 ;  Detroit  &  M.  R.  Co.  v.  Van  Steinburg,  .17  Mich .  99 ;  Carsley  v.  White, 
21  Pick.  256;  Rindge  v.  Coleraine,.ll  Gray,  157;  Langhoff  v.  Milwaukee  t&  P. 
B.  Co.,  19  Wis.  497 ;  Macon  &  W.  R.  R.  v.  Davis,  13  Ga.  68 ;  Renwick  v.  New 
York  Cent.  R.  Co.,  36  N.  Y.  132;  Oldfield  v.  New  York  &  H.  R.  Co.,  3  E.  D. 
Smith,  103;  Birge  v.  Cktrdner,  19  Conn'.  507.    The  facts  in  this  case  author- 
ize and  sustain  a  verdict,  notwithstanding  the  fact  that  the  child  was  upon 
defendant's  track,  or  a  trespasser.    Railroad  Co.  v.  Pointer,  14  Kan.  *b3; 
Railroad  Co.  v.  Stout,  17  Wall.  657,  and  authorities  there  cited;  also,  Birge 
V.Gardner,  19  Conrf.  507;  Daley  v.  Norwich  &  W.  R.  Co.,  26  Conn.  591; 
Loomis  V.  Terry,  17  Wend.  496;  Johnson  v.  Patterson,  14  Conn.  1;  2  Redf. 
By.  Gas.  474,  481;  Bird  v.  Holbrook,  4  Bing.  628;  Wright  v.  Ramscot,  1  Saund. 
83.    The  court  will  not  disturb  the  verdict,  if  upon  any  hypothesis  it  can  be 
harmonized  with  the  findings.    Ridgeway  v. Dearinger,  42  Ind.  157 ;  St.  Louis 
&  C.  R.  R.  Co.  V.  Eakins,  30  Iowa,  279. 

VjLLEijrtiNa  J.  This  was  an  action  brought  in  the  district  court 
of  Atchison  county,  by  the  defendant  in  error,  as  administrator  of 
tbe-  estate  of  Charles  W.  Henigh,  jdeceased,  against  the  plaintiff  in 
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error,  to  recover  the  sum  of  flO^OOO  damages,  alleged  to  have  been 
sastained  by  reason  of  the  death  of  Charles  W.  Henigh,  an  infant  of 
the  age  of  four  years  eight  months  and  a  few  days,  which  death  is  al- 
leged to  have  been  oaased  through  the  negligence  of  the  said  plaintiff 

in  error.  The  petition  of  the  plaintiff  below,  defendant  in  er« 
*858     ror,  sets  forth  the  facts  supposed  to  consti^tnte  the  said  alleged 

negligence  of  the  defendant  below,  plaintiff  in  error,  the  said 
death  of  the  said  Charles  W.  Henigh,  which  occurred  June  24, 1877, 
and  the  appointment  of  the  plaintiff  below,  David  Henigh,  as  the  ad- 
miniUrator  of  said  Charles  W.  Henigh 's  estate.  The  answer  of  the 
defendant  below  denies  negligence  on  the  part  of  the  defendant,  sets 
up  negligence  on  the  part  of  said  Charles  W.  Henigh  and  his  father  and 
mother,  said  David  Henigh  and  Mrs.  Henigh,  and  denies  the  author- 
ity of  the  said  David  Henigh  to  act  as  administrator,  or  to  sue  in 
this  action.  This  last  denial  was  duly  verified  by  affidavit.  The 
plaintiff  replied  to  the  defendant's  answer  by  filing  a  general  denial. 
The  actioik  was  tried  upon  these  pleadings,  before  the  court  and  a 
jury.  The  jury  returned  a  general  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant,  and  assessed  the  damages  at  $600,  and 
also  made  numerous  special  findings  in  answer  to  special  questions 
submitted  to  them.  The  court  rendered  judgment  in  accordance  with 
the  general  verdict  of  the  jury,  and  to  reverse  this  judgment  the  de- 
fendant now,  as  plaintiff  in  error,  brings  the  case  to  this  court. 

The  various  questions  now  presented  to  this  court  were  raised  in 
the  court  below  by  the  defendant  below,  plaintiff  in  error,  as  follows : 
By  objecting  to  the  plaintiff's  evidence,  and  to  portions  thereof;  by 
demurring  to  the  plaintiff's  evidence;  by  excepting  to  the  refusal  of 
the  court  below  to  give  certain  instructions  to  the  jury;  by  excepting 
to  the  refusal  of  the  court  below  to  submit  certain  special  questions 
of  fact  to  the  jury;  by  moving  for  a  judgment  in  favor  of  the  defend- 
ant upon  the  special  findings  of  the  jury ;  and  by  a  motion  for  a  new 
trial,  made  upon  various  grounds.  In  all  these  matters  the  court 
below  ruled  against  the  defendant,  and  the  defendant  took  proper 
exceptions.  The  principal  questions  involved  in  this  case  are  as 
follows:  (1)  Can  an  administrator  be  appointed  to  prosecute  an 
action  under  section  422  of  the  Civil  Code,  (Gomp.  Laws  1879,  p. 

656,)  where  the  intestate  died  without  leaving  any  estate  of  any 
*354     kind^  and  not  owing  any  debts?     *(2)  Was  the   defendant 

guilty  of  any  culpable  negligence,  as  towards  the  plaintiff's  in- 
testate ?  (3)  Was  the  plaintiff's  intestate,  or  the  intestate's  father 
or  mother,  guilty  of  any  contributory  negligence? 

We  shall  not  discuss  or  decide  the  first  question;  and,  as  to  the 
other  two,  we  shall  discuss  them  together,  as  many  of  the  facts  in- 
volved therein  are  common  to  both.  The  facts  necessary  to  be  stated 
in  the  discussion  of  these  questions  are  substantially  as  follows :  For 
several  years  prior  to  the  death  of  said  Charles  W.  Hen^h,  the  de- 
fendant below,  the  Central  Branch  Union  Pacific  Bailroad  Company, 
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owned  and  operated  a  railroad  from  Atchison  city,  westwardly  through 
Aiehison  and  several  other  counties  in  the  state  of  Eansas.  On  this 
railroad,  and  in  Atchison  ooanty,  the  company  had  a  station  called 
FarmiDgton.  At  this  station  there  was  a  station-honse  or  depot,  and 
also  a  switch  track,  owned  and  used  by  the  railroad  company.  This 
switeh  track  was  sonth  of  the  depot  and  main  track,  mnning  nearly 
parallel  with  the  main  track,  connecting  with  the  main  track  at  its 
east  end,  and  not  at  the  west  end,  and  was  667  feet  in  length.  The 
two  ends  of  this  switch  track  were  nearly  on  the  same  level  or  hori- 
zontal plane ;  bnt  the  middle  was  abont  fonr  feet  lower.  The  steepest 
grade  commenced  at  a  point  about  57  feet  east  of  the  west  end  of  the 
switch  track,  and  ran  eastwardly  about  280  feet,  and  was  about  4^ 
feet  to  said  280  feet,  or  at  the  rate  of  about  80  feet  to  the  mile.  Cars 
were  frequently  allowed  to  stand  upon  this  switch  track,  and* upon 
this  steep  grade;  but  they  would  not  stand  upon  the  steep  grade 
without  being  properly  fastened.  They  were  usually  fastened  by 
means  of  the  common  hand  brakes  attached  to  the  oars.  Boys,  from* 
ten  years  of  age  upward  to  sixteen,  would  sometimes  get  upon  these 
cars  and  loosen  the  brakes,  and  let  the  cars  run  down  into  the  de* 
pression  of  the  switch  track;  but  this  was  never  done  with  the  con* 
Eent  or  permission  of  the  railroad  company.    The  railroad  company 

i^ways  objected,  when  the  matter  came  to  its  knowledge.  No 
*355    public  road  tonohed  this  switch  *track ;  but  a  by-path  crossed 

the  same,  on  which  people  frequently  traveled.  Surrounding 
this  station  was  a  village  called  Farmington,  which  contained  a  store, 
also  used  as  a  post-office,  and  about  four  or  five  other  houses.  The 
store  was  about  200  feet  distant  from  the  depot  and  switch  track,  and 
the  inhabited  houses  were  from  125  yards  to  600  yards  distant  there- 
from. David  Henigh,  with  his  family,  consisting  of  a  wife  and  five 
children,  resided  about  200  or  300  yards  south-east  therefrom.  They 
had  resided  there  for  about  six  or  seven  years,  Allison  resided  about 
the  same  distance  north  of  the  railroad.  On  June  23, 1877,  the  rail- 
road company  poshed  upon  said  switch  track,  and  upon  the  steep 
^de  thereof,  a  flat  car  and  two  box  cars,  and  securely  fastened 
them,  by  means  of  the  ordinary  hand  brakes  attached  to  each  car 
respectively.  Afterwards,  the  brakes  on  the  box  oars  were  loosened, 
without  the  consent  or  knowledge  of  the  railroad  company,  and  the 
box  oars  ran  down  upon  said  depression.  The  flat  car  remained 
where  it  was  first  placed.  On  the  next  day,  June  24,  1877,  Mrs. 
Henigh  left  her  home,  with  two  of  her  children,  said  Charles  W. 
Henigh  and  another  little  son,  younger  than  Charles,  to  go  across  the 
nilroad  to  Mr.  Allison's  house.  All  crossed  the  railroad  track,  and 
then  Charles  stopped.  She,  however,  supposed  that  he  was  follow- 
ioR  her,  and  passed  on,  continuing  to  think  so,  until  she  arrived  at 
&.  Allison's  gate,  when  she  looked  back  and  saw  him  going  towards 
the  depot.  She  then  went  into  Mr.  Allison's  house  and  remained 
there  about  ten  minutes,  when  she  came  out  and  saw  her  son  Charles 
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on  said  flat  car,  and  the  oar  moving  down  the  grade  towards  said  box 
oars.  The  boy  had  evidently,  after  leaving  his  mother,  gone  to  said 
flat  car,  climbed  upon  it,  and  loosened  the  brake,  and  then  the  car, 
by  its  own  weight,  moved  down  said  grade.  The  boy  then  fell  off  or 
jumped  off  from  said  car  (and  which  is  not  known)  immediately  in 
front  thereof,  and  the  car  passed  on  and  over  him,  killing  him  almost 
instantly.     The  oar,  after  passing  over  him,  passed  on  to  said  box 

cars. 
*S56     These  are  substantially  all  the  facts  constituting,  or  show*ing, 

or  tending  to  show,  negligence.  Are  they  sufficient  for  that  pur- 
pose ?  Was  any  person  guilty  of  culpable  negligence  ?  We  think  not. 
It  will  hardly  be  claimed  that  a  child  so  young  as  Charles  W.  Henigh 
was  could  be  guilty  of  negligence;  and  whether  the  negligence  of  his 
parents  or  guardians  or  custodians  could  be  imputed  to  him,  we  do 
not  now  choose  to  decide.  His  father  was  certainly  not  guilty  of  neg- 
ligence, for  he  did  not  at  the  time  have  the  custody  of  the  child;  and 
we  do  not  think  that  his  mother  was,  for,  under  the  circumstances, 
we  do  not  think  that  she  should  have  entertained  the  slightest  sus- 
picion  that  her  child  was  in  any  real  danger.  But  if  she  was  not  guilty 
of  negligence,  then  certainly  the  railroad  company  was  not;  for  she 
knew  all  the  material  facts  that  the  railroad  company  did,  and  more. 
She  had  lived  in  sight  of  this  station  and  this  switch  track  and  this 
steep  grade  for  several  years,  and  consequently  must  have  known  the 
exact  condition  of  affairs  in  that  vicinity.  She  must  have  known 
the  character  of  the  switch  track,  with  its  steep  grade,  and  must  have 
seen  the  cars  that  were  standing  on  the  track  on  that  very  day.  But 
above  all,  she  knew  where  her  son  was,  and  his  likelihood  to  get  among 
the  cars  and  upon  them,  and  this  the  railroad  company  did  not  know. 
As  to  the  whereabouts  of  her  son,  the  railroad  company  did  not  have 
the  slightest  knowledge.  Hence,  if  she  was  not  negligent,  then  there 
could  be  no  reason  for  imputing  negligence  to  the  railroad  company.. 
But  let  us  examine  more  particularly  into  the  supposed  negligence 
of  the  railroad  company.  It  is  possible  that  the  railroad  company 
could  have  exercised  greater  care,  but  so  could  Mrs.  Henigh.  The 
railroad  company  could  have  made  the  switch  track  level,  or  could 
have  locked  the  cars  with  lock  and  key,  or  could  have  moved  the  cars 
a  few  miles  away  from  Farmington,  or  indeed  could  have  built  their 
railroad  somewhere  else,  and  then  said  death  would  not  have  hap- 
pened. And,  on  the  other  hand,  Mrs.  Henigh  could  have  kept  her 
child  away  from  the  cars,  and  he  would  have  been  safe;  and  the 

failure  to  exercise  the  greatest  care,  is  in  one  sense  negligence. 
*357     It  has  often  been  *said  by  courts  and  law-writers  tbat  the 

failure  to  exercise  the  utmost  care  is  negligence.  This  is  prob- 
ably true ;  but  the  failure  to  exercise  an  unreasonably  great  amount 
of  care  is  never  culpable  negligence;  and  when  we  speak  of  negli- 
gence without  any  qualifying  word  or  words,  we  usually  mean  cul- 
pable negligence.     Indeed,  some  courts,  like  the  supreme  court  of  the 
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Dnited  States,  do  not  recognize  any  negligence  except  culpable  neg- 
ligence. They  say  that  any  negligence  less  than  culpable  negligence 
is  not  negligence  at  all.  They  recognize  degrees  of  care  and  diligence, 
bnt  do  not  recognize  degrees  of  negligence.  In  their  language,  the 
failare  to  exercise  great  care  is  negligence  where  great  care  is  required ; 
bat  is  not  negligence  where  only  slight  or  ordinary  care  is  required. 
They  say  that  the  failure  to  exercise  slight  care  can  never  be  more 
tlian  negligence;  and  that  to  call  it  '* gross  negligence"  is  merely  to 
eall  it  negligence,  adding  a  vituperative  epithet.  There  is  no  sub- 
stantial difiFerence,  however,  in  the  decisions  of  the  various  courts 
apon  this  subject;  it  is  only  a  difference  in  the  use  of  terms.  See, 
further,  on  this  subject,  Union  Pac.  B.  Go.  v.  Young,  19  Kan.  495 
ft  nq. 

In  all  courts  culpable  negligence  consists  in  the  failure  to  exercise 
the  amount  of  care  required,  whether  that  amount  be  slight,  ordinary, 
or  great,  and  whether  the  corresponding  degree  of  negligence  be  called 
gross,  ordinary,  or  slight,  or  merely  negligence.  In  the  present  case, 
ve  take  it  that  all  the  parties  having  any  connection  with  said  acci- 
dent were  required  to  exercise  that  degree  of  care  and  diligence  which 
an  ordinary  prudent  person  would  exercise  under  like  circumstances. 
Tbia  is  ordinary  care ;  and  the  failure  to  exercise  it  would  be  ordinary^ 
negligence,  or  culpable  negligence,  or,  as  some  courts  would  say, 
merely  negligence;  and,  if  all  the  parties  in  this  case  exercised  ordi- 
nary care,  then  no  one  was  guilty  of  culpable  negligence.  Now,  all 
negligence,  to  be  culpable,  necessarily  implies  the  failure  to  properly 
perform  some  duty.  Now,  what  duty  did  the  railroad  company  owe 
to  Charles  W.  Henigh  which  it  did  not  properly  perform  ?  No 
*358  relation  existed  between  them.  He  was  not  a  passenger,  *nor 
an  employe,  and  had  no  business  with  the  railroad  company 
of  any  kind  or  character.  He  had  no  right  to  climb  upon  said  car 
as  he  did,  nor  to  touch  it,  nor  even  to  go  upon  the  company's  prem- 
ises. Technically,  he  was  a  mere  trespasser,  and  the  company  owed 
to  him  no  duty  except  such  as  it  owes  to  trespassers  in  general,  or  ex- 
eept  such  as  it  owes  to  all  mankind.  We  have  heretofore  held  that 
all  persons  must  use  their  property  and  conduct  their  affairs  with 
Inference  to  the  rights  of  aU  other  persons,  and  with  reference  to  all 
bown  or  anticipated  surroundings,  and  that  even  trespassers  have 
a  right  to  expect  that  such  will  be  done.  Kansas  Gent.  By.  Go.  v. 
Fitzsimmons,  22  Ean.  "^686,  *690,  et  seq.;  Kansas  Pac.  By.  Go.  v. 
Brady,  17  Ean.  380,  884,  et  seq.  And  we  still  adhere  to  this  doctrine. 
Bat  no  person  is  bound  to  anticipate  something  which  is  not  likely 
V)  occur,  or  to  so  conduct  his  affairs  as  to  prevent  accidents  which 
are  not  likely  to  happen.  This  has  reference  where  no  specific  duty 
exists,  bat  only  such  general  duties  as  all  mankind  owe  to  each  other. 

Then,  in  the  light  of  the  foregoing,  wherein  was  the  railroad  com- 
pany negligent  as  towards  Gharles  W.  Henigh?    The  jury  and  the 
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defendant  in  error  say  that  it  was  in  constructing  said  steep  grade, 
and  in  not  fastening  said  railroad  cars  so  that  they  could  not  be  un« 
fastened  by  boys.  But  what  specific  right  had  Charles  W.  Henigh 
to  say  how  said  switch  track  should  be  constructed,  or  how  said  cars 
should  be  fastened?  None  at  all.  He  had  only  that  general  right 
in  the  company's  affairs  which  all  mankind  possess  in  the  affairs  of 
others ;  and  that  is,  that  the  railroad  company  should  so  construct 
its  road,  and  so  fasten  its  cars,  that  no  injury  would  be  likely  to  oc- 
cur to  such  persons  as  were  likely  to  be  in  that  vicinity.  The  acci- 
dent that  actually  occurred  could  not  have  been  anticipated.  The 
cars  were  so  well  fastened  that  no  danger  was  possible,  unless  some 
person  climbed  upon  them  and  unfastened  the  brakes;  and  then 
danger  was  almost  impossible  to  any  ordinary  person.  The  carij 
were  not  dangerous  machines,   left  exposed  near  a  populous  city. 

Nor  were  they  of  that  alluring  character  to  entice  boys  to  play 
*359     upon  them ;  for  *  when  unfastened  they  would  move  only  a  few 

feet,  and  then  stop.     Nor  were  they  dangerous,  even  when 
moving,  to  ordinary  boys.     Certainly  boys  from  10  to  16  years  of  age 
were  not  likely  to  be  hurt  by  them.     No  one  would  have  anticipated 
that  a  boy,  less  than  five  years  old,  would  have  gone  to  the  cars  un- 
accompanied by  any  older  person,  and  have  climbed  upon  one  of  them, 
and  unloosened  the  brake,  so  as  to  set  the  car  in  motion.     No  such  a 
thing  had  ever  before  occurred.     And  certainly  no  one  could  have 
anticipated  that  a  boy  big  enough  to  do  that  would  have  fallen  off  or 
jumped  off  in  front  of  the  car  so  that  the  car  would  run  over  him  and 
kill  him.     Most  boys  would  have  stayed  on  the  car,  so  as  to  get  a 
ride.     And  this  the  company  had  a  right  to  expect.     We  do  not  think 
that  the  company  was  negligent.     But  it  is  said  that  the  jury  found 
that  the  company  was  negligent.     This  is  partially  true.     The  jury, 
in  one  set  of  words,  said  the  company  was  negligent;  but  in  another 
set  of  words  they  said  substantially  the  reverse.     In  general  terms, 
the  jury  said  that  the  company  was  guilty  of  negligence;  but  in 
their  detailed  statement  of  facts,  they  said  substantially  that  the  com- 
pany was  not  guilty  of  negligence.     And  the  general  statement  was 
a  mere  conclusion  from  the  detailed  statement.     Hence,  in  reality, 
the  jury  found  that  there  was  no  negligence.     Negligence  is,  of  course, 
a  fact  to  be  submitted  to  the  jury,  (Central  Branch  U.  P.  B.  Co.  v. 
Hotham,  22  Ean.  *41;)  and  it  may  be  found  and  stated  by  the  jury 
in  great  detail,  or  in  less  detail,  or  in  general  terms.     And  if  the 
jury  state  the  facts  in  detail,  and  then  attempt  to  state  them  again 
as  one  comprehensive  fact,  or  compound  fact,  the  detailed  facts  will 
govern.     Generally,  when  the  facts  are  established,  it  is  a  question 
of  law  for  the  court  to  determine  whether  they  constitute  negligence 
or  not ;  and  generally,  when  the  jury  find  the  facts  in  detail,  they 
cannot  then  say,  in  general  terms  and  conclusively,  that  such  facta 
constitute  negligence,  unless  they  in  fact  do  constitute  negligence. 
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In  the  present  case  there  was  no  evidence  proving  negligence, — that 
is,  onlpable  negligence;  and  the  court  below  should  have  sus- 
*360  tained  the  demurrer  of  the  de^fendant  to  the  plaintiff's  evi- 
dence. And  there  was  nothing  that  transpired  after  said  de- 
marrer  was  overruled  to  cure  this  error  of  the  court  below.  We 
think,  however,  that  the  special  findings  of  the  jury  will  also  author- 
ize a  judgment  in  favor  of  the  defendant  below,  and  against  the  plain- 
tiff. 

The  judgment  of  the  court  below  will  therefore  be  reversed,  and 
cause  remanded,  with  the  order  that  judgment  be  rendered  in  favor 
of  the  defendant  below  for  costs. 

(All  the  justices  coucurring.) 


John  B.  Enaueb  v.  Jambs  G.  Morrow. 
January  Term,  1880. 

Continuance:  Absent  Witness:  Promise  to  Attend:  Diligence.  In  an 
action  for  malicious  prosecution,  where  the  defendant  admitted  in  his 
answer,  substantially,  the  whole  of  the  plaintiff's  case,  except  that  he  al- 
leged that  the  prosecution,  supposed  to  be  malicious,  was  commenced  by 
the  defendant  by  the  advice  of  counsel,  and  was  with  probable  cause,  and 
not  malicious,  and  on  the  day  of  the  trial  the  defendant,  with  the  permis- 
sion of  the  court,  struck  out  of  his  answer  all  these  admissions,  leaving 
in  his  answer  nothing  except  a  general  denial,  which  put  in  issue  all  the  al- 
legations of  the  plaintiff's  petition,  and  the  parties  then  went  to  trial,  the 
plaintiff  relying  upon  the  attendance  of  a  witness  who  was  near  where  the 
trial  was  had,  the  trial  being  held  in  Atchison  city,  and  the  witness  be- 
ing just  across  the  river  in  the  state  of  Missouri,  and  this  witness  had 
previously,  but  irregularly,  been  subpoenaed  in  Missouri  to  attend  said 
trial,  and  had  also  promised  to  do  so,  and  he  again,  during  the  progress 
of  the  trial,  promised  to  attend,  but  did  not  in  fact  attend;  and  when  it 
was  ascertained  that  he  would  not  attend,  the  plaintiff  made  an  applica- 
tion for  a  continuance,  on  account  of  the  absence  of  said  witness,  and  the 
plaintiff  filed  an  affidavit  setting  up  the  foregoing  facts  and  other  neces- 
sary facts,  and  what  he  expected  to  prove  by  the  witness,  and  the  court 
overruled  said  application  for  a  continuance:  Tield  error;  that  ordinarily 
a  party  is  not  justified  in  relying  upon  a  service  of  a  subpoena  made  out- 
side of  the  state,  when  the  subpoena  was  issued  in  the  state,  or  upon  the 
mere  promise  of  a  witness  to  attend  the  trial;  but,  under  the  circum- 
stances of  this  case,  where  the  issues  upon  which  the  trial  was  had  were 
made  up  on  the  day  of  the  trial,  (the  issues  being  changed  from  what  they 
bad  previously  been,  against  the  wishes  of  the  plaintiff,)  the  plaintiff 
might  very  properly  rely  upon  such  a  service  and  such  a  promise.* 

'To  entitle  a  party  to  a  continuance,  on  the  ground  of  the  absence  of  a  witness. 
^  witness'  testimony  must  be  material,  Parks  v.  Council  Bluffs  Ins.  Co.,  (Iowa,) 
28  N.  W.  Rep.  484;  State  ▼.  Bennett,  (Iowa.)  2  N.  W.  Rep.  1108;  Territory  v.  Davis, 
(Ariz.)  10  Pac.  Rep.  869;  People  v.  Lee,  (Cal.)8  Pac.  Rep.  685;  State  y.  Marshall, 
(Ner.)  Id.  672;  State  y.  Bradley,  (Mo.)  2  8.  W.  Rep.  284^,  State  v.  Dawson,  (Mo.)  1 
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*361     *Error  from  Atchison  district  coart. 

Action  brought  by  Enaner  against  Morrow,  to  recover  dam« 
ages  for  malicious  prosecution  and  imprisonment,  at  the  instance  of 
said  <iefendant,  before  E.  G.  Wells,  a  justice  of  the  peace  in  Win- 
throp,  Buchanan  county,  Missouri,  and  in  the  circuit  court  of  said 
county.  Trial  at  the  March  term,  1877,  of  the  district  court,  and 
judgment  for  the  defendant.     The  plaintiff  brings  the  case  here. 

W.  R,  Smith  and  Oreenlee  dt  Jackson^  for  plaintiff  in  error. 

Everest  dt  Waggener,  for  defendant  in  error. 

Valentine,  J.  It  would  seem  from  the  record  of  this  case,  as 
brought  to  this  court,  that  the  plaintiff  below,  who  is  now  plaintiff  in 
error,  could  not  have  had  an  exceedingly  fair  trial  in  the  court  below  ; 
and  this  want  of  fairness  seems  to  have  arisen  from  a  variety  of 
causes,  such  as  mismanagement  on  the  part  of  plaintiff's  counsel, 
misconduct  on  the  part  of  the  defendant,  misconduct  on  the  part  of 
a  certain  witness  who  failed  and  refused  to  attend  the  trial,  and  errors 
of  law,  which  seem  to  have  moulded  and  shaped  the  rulings  of  the 
court  below  to  the  prejudice  of  the  plaintiff  in  this  case.  The  record, 
as  brought  to  this  court,  is  in  an  extremely  bad  condition.  It  was 
intended  to  be  a  case  made  for  the  supreme  court,  and  for  the  pur- 
poses of  the  case  the  defendant  has  consented  that  it  may  be  consid- 
ered as  such,  although  in  fact  it  has  not  been  properly  attested  or 
properly  authenticated.  But,  considering  it  as  a  duly  attested  and 
authenticated  "case  made*'  for  the  supreme  court,  still  it  is  very  in- 
formal and  defective.  From  the  number  of  amendments  which  were 
made  to  it  at  the  time  it  was  settled  and  signed,  from  the  number  of 
things  which  were  stricken  out  of  it,  or  modified,  and  from  the  num- 
ber of  omissions  supplied,  it  would  seem  that  it  was  prepared 
*362  by  some  person  wholly  un*familiar  with  the  proceedings  in 
the  case  as  they  actually  transpired  therein.  We  shall  not, 
however,  comment  any  further  upon  this  record,  nor  shall  we  com- 
ment to  any  great  extent  upon  the  facts  that  may  be  shown  by  it,  for 
fear  the  record  does  not  state  the  facts  correctly,  and  for  fear  we 
might  do  injustice  to  some  person.  It  may  certainly  be  doubted 
whether  the  record  shows  the  true  facts  as  they  actually  occurred. 
We  shall,  however,  decide  the  case  as  best  we  can  upon  the  record 
as  it  is  presented  to  us. 

The  action  was  for  malicious  prosecution,  with   imprisonment, 

8.  W.  Rep.  827;  Wyatt  v.  Com.,  (Ky.)  Id.  196;  Joseph  ▼.  CJom.,  Id.  4;  and  he  must 
have  been  Bubpoenaed,  People  v.  Lee,  (Cal.)3  Pac.  Rep.  685;  or  due  diligence  in 
endeavoriDg  to  procure  his  attendance  must  be  shown, Peavey  v.  Hovey.  (Neb.)^ 
N.  W.  Rep.  272;  Dingman  v.  State,  (Wis.)  4  N.  W.  Rep.  669;  State  v.  Dakin.  (Iowa.) 
6  N.  W.  Rep.  411;  People  v.  Lampson,  (Cal.)  11  Pac.  Rep.  698;  Territory  ▼.  Kin- 
ney, (N.  M.)  9  Pac.  Rep.  599;  State  v.  Burwell.  34  Kan.  812,  8  Pac.  Rep.  470;  Par- 
sons Water  Co.  ▼.  Knapp,  88  Kan.  752,  7  Pac.  Rep.  568;  Gulf.  C.  &  8.  P.  Ry.  Co.  v. 
Styron,  (Tex.)  1  S.  W.  Rep.  161;  Poole  v.  Jackson,  Id.  75;  MitcheU  v.  Com.,  (Ky.) 
Id.  9. 
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monej  expended,  etc.,  alleged  in  aggravation.  It  would  seem  from 
the  record  in  the  case  that,  np  to  the  day  on  which  the  trial  was  had, 
the  second  defense  of  the  defendant's  answer  admitted  substantially 
the  plaintiff's  entire  case,  except  that  it  alleged  that  the  prosecution, 
supposed  to  be  malicious,  was  commenced  by  the  defendant  by  the 
advice  of  counsel,  and  was  with  probable  cause,  and  not  malicious* 
Hence,  with  these  admissions,  the  plaintiff  did  not  need  to  subpoena 
any  witness  to  prove  the  defendant's  connection  with  the  prosecution. 
The  plaintiff,  however,  from  over-caution,  as  it  would  seem,  had  a  sub- 
pcena  issued  for  the  justice  before  whom  the  prosecution  was  com- 
menced, who  resided  in  Missouri,  just  across  the  river  from  Atchison, 
where  the  trial  of  this  case  was  had.  The  following  words  were  in- 
dorsed on  the  bottom  of  said  subpoena,  and  said  justice  signed  his 
name  thereto.  8aid  words  were  as  follows:  "Service  of  the  above 
hereby  waived." 

The  justice  also  promised  to  attend  the  trial,  which  was  to  be  on 
March  19,  1877.  On  the  day  set  for  the  trial,  the  parties  appeared. 
The  court  then,  on  motion  of  the  defendant,  (which  motion  had  been 
previously  filed,)  struck  out  of  the  defendant's  answer  all  of  said  sec- 
ond defense;  to  which  ruling  of  the  court  the  plaintiff  excepted.  The 
ease  was  then  called  for  trial,  and  the  trial  was  proceeded  with  for 
some  time,  the  plaintiff  introducing  evidence  to  prove  his  case.  Said 
justice,  however,  did  not  appear  at  the  trial  as  he  promised,  as  a 
*363  witness  or  otherwise.  The  plaintiff  then  procured  a  short  ^re- 
cess, to  enable  him  to  procure  the  witness.  One  of  the  plain- 
tiff's attorneys  then  went  across  the  river  to  see  why  the  witness  did 
Dot  attend  the  trial.  He  saw  the  witness,  and  the  witness  again 
promised  to  attend.  The  attorney  afterwards  sent  a  hack  for  him ; 
bat  the  witness  was  nowhere  to  be  found.  He  had  taken  his  gun, 
ostensibly  to  go  hunting.  The  defendant  had  also  seen  the  witness 
daring  the  recess;  and  it  would  seem  that  the  defendant  and  witness 
were  connected  together  as  partners  in  a  store.  The  witness  did  not 
at  any  time  appear  at  the  trial.  After  the  recess,  the  case  was  again 
called  for  trial,  and  the  plaintiff  then  asked  for  a  continuance  of  the 
trial,  because  of  the  absence  of  said  witness,  and  in  an  affidavit  made 
by  his  attorney  he  set  forth  the  foregoing  facts  and  others,  and  also 
66t  forth  the  facts  which  he  expected  to  prove  by  said  witness,  and 
suted  aU  other  things  necessary  to  be  stated  in  such  an  affidavit. 
The  facts  set  forth  in  the  affidavit,  which  the  affiant  stated  that  said 
witness  would  prove,  were  unquestionably  material  in  the  case.  But 
the  court  below  overruled  the  motion  for  a  continuance,  upon  the  fol- 
^isg  grounds,  as  shown  by  the  following  quotation,  to- wit : 

"The  defendant  then  and  there  objected  to  the  presentation  and  the  reading 
of  8aid  affidavits,  [there  were  two  of  them,]  and  offered  to  show  by  competent 
evidence  that  the  same  were  untrue,  and  that  the  said  defendant  had  in  no 
maun^  interfered  with  the  attendance  of  said  Welis  as  a  witness  in  said  case, 
vid  objected  to  the  court  considering  any  application  for  a  continuance,  or 
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considering  said  affidavits,  the  court  held  that  it  could  not  consider  the 
same,  as  the  matters 'opon  which  such  continuance  was  asked  were  not  suffi- 
cient, and  that  it  had  not  been  shown  that  £.  C.  Wells  had  ever  been  sub- 
poenaed, but  that  he  had  only  signed  his  name  to  the  following  indorsement, 
on  the  bottom  of  the  subpoena  referred  to  in  affidavit  of  W.  B.  Smith:  *  Serv- 
ice of  the  above  hereby  waived. ,  [Signed]  E.  C.  Wells;'  and  that  this  was 
done  in  Winthrop,  Buchanan  county,  state  of  Missouri,  and  not  within  the 
jurisdiction  of  this  court/' 

To  this  ruling  the  plaintiff  excepted.  The  trial  was  then  pro- 
^364  ceeded  with  to  its  oonolusion.  After  the  trial,  and  on  a  *mo' 
tion  made  by  the  plaintiff  for  a  new  trial,  the  parties  filed  ad- 
ditional affidavits.  Said  witnesses  and  the  defendant  both  filed  affi- 
davits, stating  that  the  defendant  did  not  prevent  said  witness  from  at- 
tending said  trial.  This  may  possibly  be  true ;  but  from  a  fall  consid- 
eration of  all  the  facts,  as  shown  by  the  record  and  as  stated  in  detail 
in  the  various  affidavits  filed,  it  requires  a  marvelous  stretch  of  credu- 
lity to  believe  that  the  defendant  did  not  have  anything  to  do  towards 
influencing  said  witness  to  keep  himself  away  from  the  trial.  The 
witness,  in  his  affidavit,  stated  *'that  the  reasons  this  affiant  did  not 
attend  as  a  witness  were  that  he  was  under  no  legal  liability  to  at- 
tend, and  because  no  fee  of  any  kind  whatever  was  ever  paid  this  af- 
fiant, or  tendered  him,  and  because  this  affiant  had  other  business  of 
his  own  to  attend  to ;  that  when  affiant  wrote  bis  name  on  said  pre- 
tended subpoena,  said  Smith  promised  to  pay  the  expenses  of  this  af- 
fiant as  a  witness,  which  he  never  did,  and  never  at  any  time  offered 
or  tendered  him."  The  witness  also  stated  that  said  things  were  all 
done  in  "Missouri;"  that  the  subpoena  did  not  state  "on  whose  be- 
half" he  was  to  testify;  that  it  "was  directed  to  the  sheriff  of  Atchi- 
son county,  Kansas;"  that  it  "was  never  read  to"  him,  nor  "any  copy" 
delivered  to  him,  etc.  It  does  not  appear  that  Smith  promised  io 
pay  the  expenses  of  the  witness  "as  a  witness,"  until  they  were  in- 
curred. Smith  sent  a  hack  for  him,  and  no  expenses  "as  a  witness" 
or  otherwise  were  incurred  bv  the  witness.  But  when  did  this  wit- 
ness  learn  "that  he  was  under  no  legal  liability  to  attend  ?"  and  why 
did  he  make  the  promises  to  Smith  that  he  would  attend?  He  prob- 
ably learned  said  want  of  "legal  liability"  after  be  had  the  second 
time  promised  Smith  to  attend,  and  just  before  he  left  with  his  guu, 
and  directly  or  indirectly  from  the  defendant. 

We  think  the  court  below  erred  in  overruling  said  motion  for  a  con- 
tinuance. Up  to  the  time  that  the  second  defense  of  the  defendant's 
answer  was  stricken  out,  the  plaintiff  did  not  need  said  witness ;  for 
np  to  that  time  the  admissions  of  the  defendant  in  said  second 
*365  defense  supplied  all  the  sub^stantial  facts  which  the  testi- 
mony of  the  witness  would  have  tended  to  prove,  and  after 
that  time  the  plaintiff  did  not  have  sufficient  time  to  take  the  dep- 
osition of  the  witness.  Up  to  the  morning  of  the  day  on  which  the 
trial  was  had,  it  was  admitted  by  the  defendant  that  he  was  the 
prosecutor  in  said  alleged  malicious  prosecution.     There  was  no  is- 
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sue,  at  that  time,  on  that  fact,  and  there  never  had  been  any  snch 
issue;  but  on  that  day  the  defendant  withdrew  all  his  admissions^ 
leaving  only  his  general  denial  to  stand,  which  put  in  issue  all  the 
allegations  of  the  plaintiff's  petition.  The  issue,  then,  as  to  whether 
the  defendant  was  the  prosecutor  in  said  suit  or  not,  with  many  other 
issues  which  we  might  name,  was  raised  for  the  first  time  on  the  very 
da;  on  which  the  plaintiff  was  required  to  try  such  issue.  Now,  par- 
ties are  never  required  to  try  an  issue  on  the  very  day  on  which  it  is 
first  made  up  or  presented,  unless  they  are  ready  with  their  wijinesses. 
We  think  the  plaintiff  exercised  sufficient  diligence  in  this  case  to  get 
his  witnesses.  Ordinarily,  the  service  of  a  subpoena  out  of  the  state 
vhere  it  is  issued,  or  the  mere  promise  of  a  witness  to  attend  the 
trial,  is  not  sufficient ;  but,  under  the  circumstances  of  this  case,  we 
thick  the  plaintiff  might  very  properly  rely  upon  such  a  service  and 
sQch  promise.  As  we  have  before  stated,  if  the  defendant  had  not 
changed  the  issues  on  the  day  of  the  trial,  the  plaintiff  would  not 
have  needed  said  witness. 

The  court  also  refused  to  permit  the  plaintiff  to  prove,  by  evidence 
dehors  the  record,  who  in  fact  acted  as  the  prosecutor  in  said  alleged 
malicious  prosecution.  In  this  we  are  inclined  to  think  the  court  also 
erred.  We  are  also  inclined  to  think  that  the  court  erred  in  reject- 
ing secondary  evidence  of  the  contents  of  papers  safficiently  shown  to 
have  been  lost.  The  court  also  erred  in  overruling  the  plaintiff's  mo- 
tion for  a  new  trial. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

HoRTON,  G.  J.     I  concur  in  a  reversal  of  the  judgment  in  the 
*366    above  case,  but  on  account  of  other  errors  than  the  ^overrul- 
ing of  the  application  for  a  continuance  on  the  ground  of  the 
absence  of  the  witness  Wells. 

Bbbwbb,  J.    I  concur  in  the  views  of  the  chief  justice. 


0.  H.  FiTOB  and  others  v.  Manhattan  Firb  Ins.  Go. 

January  Term,  1880. 

L  Gamislmient:  Justice's  Gourt:  Trial.  In  a  trial  under  section  44  of 
the  Jastices^  Code,  to  try  the  truth  of  an  answer  of  a  garnishee,  (Gomp. 
Laws  1879,  p.  708,)  no  pleadings  are  required  other  than  the  affidavit  for 
garnishment,  the  answer  of  the  garnishee,  and  the  notice  that  the  answer 
ia  unsatisfactory. 

S* :  Judgment,  Nature  of:  Statute  Gonstrued.    The  judgment  in 

Bach  a  case,  if  against  the  garnishee^  is  rendered  in  accordance  with  seo- 
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Mon  42  of  the  Justices'  Code,  and,  if  in  favor  of  the  garnishee,  it  is  ren- 
dered merely  for  costs,  and  a  judgment  under  said  sectioDS  44  and  42  is 
not  a  final  determination  as  to  the  liability  or  non-liability  of  the  gar- 
nishee to  the  alleged  debtor,  the  defendant  in  the  main  action.' 

8. :  Jnrisdiotion :  Extent  of.  A  justice  of  the  peace  has  jurisdiction, 

in  such  a  case,  without  regard  to  the  amount  of  the  supposed  liability  of 
the  garnishee  to  the  alleged  debtor. 

4. :  Trial:  Demurrer  to  Evidem^e:  Jntstice's  Court.    Where  the 

trial  in  such  a  case  is  before  the  justice,  and  the  garnishee  interposes  a 
demurrer  to  the  plaintiff's  evidence,  and  the  justice  sustains  the  demur- 
rer, and  no  other  evidence  is  introduced,  and  judgment  is  then  rendered 
against  the  plaintiff,  and  in  favor  of  the  garnishee,  for  costs,  Tield  tiiat, 
as  the  trial  was  before  the  justice,  and  as  he  decided  the  case  upon  all  the 
evidence  introduced,  it  is  immaterial  whether  a  demurrer  to  evidence  is 
permissible  in  a  justice's  court  or  not. 

Error  from  Atchison  district  court. 
The  case  is  stated  in  the  opinion. 
•867    *Evere8t  dc  Waggener  and  Mills  dt  WelU^  for  plaintiflFs  in  error. 
Cochran  dt  Heath,  for  defendant  in  error. 

Valentine,  J.  On  February  19,  1878,  C.  H.  Fitch  &  Co.  com- 
menced an  action  in  Atchison  county,  on  a  promissory  note,  before  a 
justice  of  the  peace,  against  George  B.  Hall,  and  in  such  action  gar- 
nished the  Manhattan  Fire  Insurance  Company,  of  New  York  city. 
The  affidavit  for  the  notice  of  garnishment  states  "that  the  Manhat- 
tan Fire  Insurance  Company,  of  New  York  city,  a  corporation  doing 
business  within  Atchison  county,  has  property,  money,  goods,  chat- 
tels, credits,  and  effects  in  its  hands  and  under  its  control,  belonging 
to  the  defendant ;  and  the  said  corporation  aforesaid  is  indebted  to 
principal  defendant,  and  that  defendant  George  B.  Hall  is  justly  in- 
debted to  the  plaintiff  in  the  sum  of  ninety-two  and  98-100  dollars, 
and  interest  over  and  above  all  legal  set-offs,  and  that  affiant  has  a 
right  to  and  does  believe  that  plaintiffs  will  lose  the  same  unless  a 
garnishee  summons  issue  to  aforesaid  corporation."  The  insurance 
company  answered  as  garnishee,  and  in  its  answer  states : 

"That  the  said  Manhattan  Fire  Insumnce  Company  is  not  at  this  time,  and 
was  not  at  the  time  of  the  pretended  service  herein,  and  has  not  since  said 
time,  been  indebted  to  defendant  George  B.  Hall  in  any  sum  whatever;  and 
that  said  Manhattan  Fire  Insurance  Company  had  not  at  the  time  of  the  pre- 
tended service  had,  and  has  not  at  this  time  in  its  possession  nor  under  its 
control  any  property,  money,  goods,  chattels,  credits,  or  effects  belonging  to 
said  defendant  George  B.  Hall." 

Fitch  &  Co.  then  gave  notice  that  the  answer  of  the  garnishee  was 
unsatisfactory,  and  demanded  a  trial  of  the  truth  of  the  same;  but 
they  did  not  state  in  what  particulars  the  answer  was  unsatisfactory. 

^Is  not  an  adjudication;  Muse  ▼.  Lehman,  80  Ean.  619, 1  Pac.  Bep.  804.  See 
note,  on  the  subject  of  garnishment,  to  Board  Ed.  v.  Scoville,  18  Kan.  *17.  8ee, 
also,  Missouri  Pac.  By.  Co.  v.  Beid,  84  Kan.  410,  8  Pac.  Bep.  846;  Hollinjrsworth 
V.  Fitzgerald,  (Neb.)  dO  N.  W.  Bep.  88G. 
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Oo  the  day  set  for  trial,  the  insnranoe  eompany  moved  to  dismisB 
the  proceeding,  because  no  bill  of  particulars  or  other  pleading  had 
•  been  filed ;  and  also  moved  to  require  the  plaintiffs  to  file  some 
*368  suggestion  in  writing,  set*ting  forth  definitely  the  matters 
claimed  as  creating  some  liability  on  the  part  of  the  insurance 
company  to  Hall,  and  showing  in  what  respect  the  answer  of  the  com- 
pany was  not  true;  but  the  court  overruled  both  motions,  and  the 
parties  then  proceeded  to  trial  without  any  pleadings  being  filed.  The 
trial  was  had  before  the  court,  (said  justice  of  the  peace,)  without  a 
jury.  The  plaintiffs  introduced  their  evidence,  and  rested.  The  in- 
surance company  then  demurred  to  the  evidence,  on  the  ground  that 
it  was  insufficient  to  prove  that  the  company's  answer  as  garnishee 
was  untrue.  The  court  sustained  the  demurrer,  and  rendered  judg- 
ment in  favor  of  the  garnishee,  and  against  the  plaintiffs,  for  costs. 
The  plaintiffs  then  took  the  case  to  the  district  court  on  petition  in 
error,  where  the  judgment  of  the  justice  of  the  peace  was  affirmed, 
and  then  the  plaintiffs  brought  the  case  to  this  court  on  petition  in 
error. 

We  cannot  say  that  any  material  error  was  committed  by  either  the 
district  court  or  the  justice  of  the  peace.  The  trial  was  had  under 
section  44  of  the  Justices'  Code.  Gomp.  Laws  1879,  p.  709.  In 
such  a  trial,  no  pleadings  are  required.  The  trial,  affidavit  for  gar- 
nishment, <be  answer  of  the  garnishee,  and  the  notice  that  the  an- 
swer is  unsatisfactory,  take  the  place  of  pleadings,  and  all  matters  are 
heard  thereon.  If,  upon  the  bearing,  it  is  found  that,  at  or  after  the 
service  of  the  notice  of  garnishment  upon  the  garnishee,  he  was  pos- 
sessed of  any  property  of  the  defendant,  or  was  indebted  to  him,  the 
justice  may,  in  accordance  with  section  42  of  the  Justices'  Code,  order 
the  delivery  of  such  property,  and  the  payment  of  the  amount  owing 
by  the  garnishee  into  court,  or  may  permit  the  garnishee  to  retain  the 
property  or  the  amount  owing,  upon  the  execution  of  an  undertaking 
to  the  plaintiff,  by  one  or  more  sufficient  sureties,  to  the  effect  that 
the  amount  shall  be  paid  or  the  property  forthcoming,  as  the  court 
may  direct.  Gomp.  Laws  1879,  p.  709,  §  42.  And  in  such  a  trial 
it  does  not  make  any  difference  as  to  what  the  amount  of  the  indebt- 
edness or  the  value  of  the  property  may  be ;  for  whatever  it  may 
*369  be,  the  justice  has  jurisdiction  tohear  and  determine  the  mat*ter, 
and  to  make  the  proper  order  therein.  And  such  hearing  and 
determination  and  order,  when  made,  do  not  amount  to  a  final  ad- 
judication as  to  the  existence  of  such  indebtedness,  or  as  to  the 
ownership  of  the  property.  Board  Ed.  v.  Scoville,  18  Ean.  ^18.  If, 
however,  upon  the  trial,  under  section  44  of  the  Justices*  Code,  it  be 
foand  that  the  garnishee  did  not  have  any  property  of  the  defendant 
in  his  possession,  and  did  not  owe  the  defendant  anything,  then  the 
order  and  judgment  will  be  made  and  rendered  in  favor  of  the  gar- 
nishee, and  just  such  an  order  and  judgment  will  be  made  and  rendered 
as  was  made  and  rendered  in  this  case;  but  such  order  and  judgment 
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will  not  be  a  final  adjadication  as  to  the  rights  of  the  parties.  Where 
the  plaintiff  desires  that  the  determination  of  the  court,  as  to  the 
liability  or  non-liability  of  the  garnishee,  shall  be  final,  he  must  com- 
mence his  action  in  the  proper  court,  under  section  48  of  the  Justices' 
Code.  Comp.  Laws  1879,  p.  709.  In  the  present  case,  the  amount 
of  the  supposed  liability  of  the  garnishee  to  the  defendant  was  $1,000, 
an  amount  vastly  beyond  the  jurisdiction  of  a  justice  to  determine 
finally.  Section  44  did  not  originally  belong  to  the  Justices'  Code,  and 
indeed  was  no  part  of  the  statutes  of  Kansas.  It  was  first  adopted 
in  1868,  and  was  evidently  adopted  for  the  mere  purpose  of  enabling 
the  plaintiff  to  dispute  the  garnishee's  answer  in  a  summary  manner, 
and  without  resorting  to  a  formal  action.  By  this  proceeding  under 
section  44,  he  might  get  the  order  provided  for  by  section  42,  while 
without  this  proceeding  under  section  44,  and,  merely  upon  the 
garnishee's  answer,  he  could  not  get  the  order  at  all;  and  he  coald 
get  the  order  immediately,  and  without  waiting  for  the  final  judg- 
ment to  be  rendered  in  the  ease  between  himself  and  the  alleged 
debtor,  the  defendant  in  the  main  action,  as  he  would  have  to  do  if 
he  commenced  a  regular  and  formal  action  against  the  garnishee 
under  said  section  43. 

It  can  make  no  difference  in  the  present  case  whether  a  demurrer 
to  the  evidence  is  permissible  or  not  in  a  justice's  court;  for  the  jus- 
tice in  this  case  could  not,  either  by  sustaining  the  demurrer 
^^370  or  by  overruling  it,  take  the  decision  of  the  ^case  away  from 
himself.  In  the  present  case,  the  justice  was  the  trier  of  the 
/acts  of  the  case,  and  he  tried  the  case  upon  the  facts,  and  held  that 
the  evidence  did  not  show  that  the  answer  of  the  garnishee  was  not 
true.  This  was  the  finding  of  the  justice  upon  all  the  evidence  intro- 
duced in  the  case.  If  all  the  evidence  introduced  by  the  plaintiffs 
was  true,  (and  there  was  no  evidence  introduced  by  the  other  side,) 
it  would  even  then  be  hard  to  say  that  the  answer  of  the  garnishee 
was  not  true.  But  the  justice  probably  (and  we  would  think  rightly) 
did  not  give  full  credit  to  all  the  plaintiffs*  evidence.  Some  of  it  was 
at  least  suspicious.  But  it  is  not  necessary  to  comment  upon  the  ev- 
idence, or  the  facts  of  the  case,  for,  as  we  have  before  said,  the  de- 
cision in  this  case  is  not  final  as  to  the  garnishee's  liability  to  Hall. 
And  if  the  question  of  such  liability  shall  ever  again  be  brought  into 
litigation,  the  evidence  may  be  much  stronger  or  much  weaker  as  to 
such  liability  than  it  was  in  this  case,  or  it  may  be  very  different.  . 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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E.  J.  J4BTI8  V.  F.  M.  GaupbsxiL. 

January  Term,  1880. 

1.  Indian  Lands:  Void  Contract.  On  March  2, 1874,  while  the  title  to  a 
certain  piece  of  land,  of  what  was  then  called  the  "Osage  ceded  lands,** 
was  still  in  the  United  States,  and  before  said  land  was  sold  by  the  United 
States,  and  while  it  was  vacant  and  unoccupied,  the  plaintiff,  tiirough 
his  brother,  sold  a  claim  thereto  to  the  defendant,  and  in  consideration 
therefor  received  the  defendant's  promissory  note,  executed  to  the  plain- 
tiJBf.  ff^d,  that  the  transaction  was  illegal  and  void,  and  that  the  note 
was  given  without  any  sufficient  consideration. 

[2.  Principal  and  Agent:  Knowledge  of  Agent.  Whatever  the  agent 
knows  concerning  a  matter  connected  with  his  agency,  his  principid  is 
bonnd  to  know.]  ^ 

Error  from  Allen  district  court. 

Action  brought  by  Jarvis  against  Campbell,  upon  a  promissory 
note,  given  March  2,  1874,  by  the  defendant  to  the  plaintiff, 
*371    for  a  claim  to  a  certain  piece  of  land  which  was  *a  part  of 
what  was  then  called  the  "Osage  ceded  lands."     Trial  at  the 
June  term,  1878,  of  the  district  court,  and  judgment  for  the  defend- 
ant.   The  plaintiff  brings  the  case  here. 
Cdtes  dt  Keplinger,  for  plaintiff  in  error. 
0.  A.  Amos,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  on  a  promissory  note,  given 
by  the  defendant  to  the  plaintiff.  The  note  was  dated  March  2, 
1874,  and  was  given  for  a  claim  to  a  certain  piece  of  land,  which  was 
a  part  of  what  was  then  called  the  '"Osage  ceded  lands."  The  plain- 
ti^'s  brother  had  once  resided  on  the  land,  and  had  made  some  im- 
provements thereon,  bnt  at  the  time  the  note  was  given  the  land 
was  vacant  and  unoccupied.     The  railroad  company  (but  what  rail- 

^On  the  subject  of  principal  and  agent  generally,  see  the  notes  to  Howe  Ma- 
chine Co.  V.  Clark,  15  Kan.  *442;  Gillett  v.  Corum,  5  Ran.  870. 

Notice  to  the  a«fent  as  to  those  matters  in  which  he  has  authority  to  act  is  no- 
tice to  the  principal,  Whitney  v.  Burr,  (111.)  8  N.  E.  Rep.  484;  Crumb  v.  Davis, 
tlowaje  N.  W.  Rep.  58;  Henkel  v.  Welsh,  (Mich.)  8  N.  W.  Rep.  171;  Denver.  S. 
P>  &  P.  R.  Co.  V.  Conway,  (Colo.)  5  Pac.  Ilep.  142;  and,  conversely,  notice  to  the 
prindpal  is  also  notice  to  the  agent,  Thompson  v.  Merrill,  (Iowa,)  10  N.  W.  Rep. 

The  knowledge  of  the  agent,  obtained  in  the  course  of  his  employment,  oper- 
ttes  to  charge  the  principal  with  notice.  Lakin  v.  Sierra  Buttes  Gold  Min.  Co., 
25  Fed.  Rep.  887;  Carter  v.  Town  of  Ottawa.  24  Fed.  Rep.  546;  Brown  v.  Jeifer- 
lon  Co.  Nat.  Bank.  9  Fed.  Rep.  258;  Sias  v.  Roger  Williams  Ins.  Co.,  8  Fed.  Rep. 
183;  Huff  V.  Farwell,  (lowaO  25  N.  W.  Rep.  252;  Morgan  v.  Michigan  Cent.  R.  Co., 
2lich.)35  N.  W.  Rep.  161;  Bowers  v.  May,  (Minn.)  20  N.  W.  Rep.  186;  Sowler  v. 
Daj.  (Iowa.)  12  N.  W.  Rep.  287.  Knowledge  of  an  agent  acquirea  previous  to  the 
^ncy,  but  actually  present  while  acting  for  his  principal  in  a  particular  transac- 
tion or  matter,  vnu  be  deemed  notice  to  the  principal.  Lebanon  Sav.  Bank  v. 
Ballenbeck,  (Minn.)  18  N.  W.  Rep.  145.  See,  also,  Yerger  v.  Barz,  (Iowa.)  8  N. 
™  Rep.  769. 
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road  company  is  not. shown)  had  a  patent  for  the  land ;  but  it  is  ad- 
mitted that  the  patent  is  illegal  and  void.-  Thd  plaintiff,  however, 
did  not  pretend  to  foand  his  claim,  or  the  claim  of  his  brother,  to  the 
land  upon  any  supposed  right  of  the  railroad  company.  The  land 
really  belonged  to  the  United  States,  but  the  United  States,  by  a 
treaty  with  the  Osage  Indians,  had  no  right  to  do  anything  with  the 
land,  except  to  sell  it  ''on  the  most  advantageous  terms  for  cash," 
and  to  apply  the  proceeds  of  the  sale  as  provided  by  the  treaty.  14 
U.  S.  St.  at  Large,  687,  692,  art.  1,  and  amendments.  The  treaty 
also  contained  a  provision  that  ''no  pre-emption  claim  or  homestead 
settlement  shall  be  recognized."  Id.  No  person  really  had  any 
right  to  take  possession  of  said  land,  or  to  occupy  it,  without  first 
purchasing  it  from  the  United  States. 

The  contract  between  the  plaintiff  and  defendant  was  illegal  and 
void,  and  the  note  was  given  without  any  sufficient  consideration. 
After  the  defendant  purchased  the  land,  or  the  claim  thereto^  from 
the  plaintiff,  he  had  no  right  to  go  upon  it,  and  if  he  bad  done 
*872  so,  he  would  have  been  a  tre8*pas8er.  He,  therefore,  got  noth- 
ing by  his  purchase,  and  his  note  was  entirely  without  any 
valuable  or  legal  consideration.  We  would  refer  to  the  following  au- 
thorities: Wood  V.  M.  K.  &  T.  Ry.  Co.,  11  Kan.  *323;  Stone  v. 
Young,  4  Kan.  *17;  Vickroy  v.  Pratt,  7  Kan.  *238;  Brewster  v. 
Madden,  15  Kan.  *249;  Brake  v.  Ballon,  19  Kan.  *397;  Lucas  v. 
Sturr,  21  Kan.  *483. 

The  fact  that  the  business  was  done  by  the  plaintiff's  brother  and 
not  by  the  plaintiff  himself,  and  that  the  plaintiff  was  ignorant  at  the 
time  as  to  what  the  consideration  of  the  note  was,  can  make  no  dif- 
ference; for  a  deposition  of  the  brother  was  introduced  in  evidence, 
showing  that  he  acted  as  the  agent  of  the  plaintiff, — and  what  the  agent 
knew,  of  course,  the  principal  is  bound  to  know;  and  the  plaintiff 
afterwards  accepted  the  note,  which  was  originally  executed  to  him, 
and  thereby  ratified  what  his  agent  did. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


I 
HARRIS  9.  THOMPSON.  868 


Ibauh  Harris  v.  Jahbs  L«  Thompsoh. 
January  Term,  1880. 

New  Trial:  Newly-Bisoorered  Evidence:  Contradictory  Evidence. 
Where,  after  a  case  is  tried  by  a  court  without  a  jury,  aud  a  general  find- 
ing entered  for  defendant,  a  motion  is  made  for  a  new  trial,  upon  the 
ground  of  newly-discovered  evidence,  and  overruled  by  the  trial  court, 
Jieldt  that  where*  because  of  the  contradictory  testimony,  the  general  find' 
ing  would  have  to  be  sustained,  the  ruling  on  the  motion  for  a  new  trial 
must  also  be  sustained,  unless  such  newly-discovered  testimony  would 
reasonably  compel  a  conclusion  different  from  that  reached  on  the  trial. 
[Jarrett  y.  Apple,  31  Kan.  695,  3  Fac.  Hep.  571.] 

Error  from  Wabannsee  district  court. 
The  case  is  stated  in  the  opinion. 
*373    *Jame$  Rogers  and  E.  M.  Sanford,  for  plaintiff  in  error. 

Martin  d  Mileham  and  C.  M.  Foster,  for  defendant  in  error. 

Bbbwxb,  J.  This  was  an  action  of  ejectment,  brought  in  the  dis- 
trict court  for  Wabannsee  county,  by  Isaiah  Harris  against  James  L. 
Thompson,  to  recover  about  12|  acres  of  land,  claimed  to  be  a  part 
of  the  north-west  quarter  of  section  30,  in  township  14,  of  range  13, 
and  damages  for  withholding  the  same.  The  defendant  answered — 
First,  by  a  denial  of  withholding  from  plaintiff  the  possession  of  the 
lauds  described  in  his  petition ;  and,  second,  that  the  land  in  dispute 
is  a  part  of  the  north-east  quarter  of  sectiop  25,  in  township  14,  of 
range  12,  and  that  said  last-described  tract,  of  which  the  disputed 
strip  is  a  part,  is  owned  by  him  in  fee,  and  that  he  had  be^n  in  the 
quiet  and  peaceable  possession  of  it  for  more  than  twenty  years  prior 
to  the  commencement  of  this  action.  The  real  point  in  dispute  was 
whether  the  land  described  in  the  plaintiff's  petition  is  a  part  of  the. 
north-west  quarter  of  section  30,  in  township  14,  of  range  13,  or  a 
part  of  the  north-east  quarter  of  section  25,  in  township  14,  of  range 
12.  Tq  this  answer,  the  plaintiff  replied  by  a  general  denial.  The 
second  and  final  trial  of  the  cas^  was  had  at  the  September  term, 
1876,  of  the  district  court  for  Wabannsee  county,  before  the  court, 
and  without  a  jury,  and  the  court  took  the  case  under  advisement 
QDtil  the  March  term,  1877,  at  which  term  a  general  judgment,  with- 
out any  special  findings  of  fact  or  conclusions  of  law,  was  rendered 
for  the  defendant.  Thereupon  the  plaintiff  made  a  motion  for  a  new 
trial,  which  was  duly  considered,  and  at  the  September  term,  1877, 
was  overruled  by  the  court. 

There  are  really  but  two  questions :  The  first,  whether  the  finding 

is  contrary  to  the  evidence;  a,nd,  second,  whether  in  the  newly- 

*374    discovered  evidence  there  was  such  a  showing  as  ^entitled  the 

party  to  a  new  trial.     Two  defenses,  it  has  been  stated,  were 

pleaded — Firsts  that  the  disputed  tract,  in  fact  and  according  to  the 


I 
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true  line,  belonged  to  the  defendant's  quarter;  and,  second,  that  it 
had  been  in  the  open  and  notorious  oooupancy  of  defendant  for  twenty 
years,  under  a  claim  of  title.  We  are  not  advised  upon  which  ground 
the  district  court  rested  its  conclusion.  We  think  there  was  sufficient 
testimony  to  support  the  judgment  upon  either  ground.  Fifteen 
years'  occupancy  is  sufficient.  So  far  as  the  record  before  us  shows, 
March,  1876,  is  the  first  appearance  of  this  case  in  court.  Defend- 
ant testified  that  in  1857  he  first  claimed  the  tract;  that  he  out  a 
tree  down  in  that  year,  thereon,  and  made  it  into  shingles  for  one 
McCoy;  that  he  cut  rails  thereon,  and  that  thereafter,  as  he  wanted 
rails,  he  cut  them  from  this  tract;  that  in  1861  he  fenced  the  tract, 
or  nearly  all  of  it,  and  had  ever  since  nsed  it  for  pasture  or  cultiva- 
tion. Again,  the  plaintiff's  title  to  his  land  dated  from  1866,  and  his 
occupancy  commenced  in  1870.  He  had  resided  on  the  same  section 
ever  since  1856,  so  that  he  must  have  known  of  defendant's  occu- 
pancy and  claim  for  years  before  he  commenced  this  action.  It 
would  be  difficult  to  say  that  there  was  not  enough  in  this  to  sustain 
the  finding  of  the  court  upon  the  mere  question  of  occupancy.  But, 
passing  that,  upon  the  question  as  to  the  location  of  the  true  line  be- 
tween the  two  quarter  sections,  there  was  abundance  of  testimony  to 
sustain  the  conclusion  of  the  court.  The  record  is  lengthy,  and  there 
is  quite  a  volume  of  testimony.  Surveyors  were  introduced,  on  both 
sides,  who  had  run  the  lines,  and  whose  results  were  as  different  as 
the  interests  of  the  parties  for  whom  they  testified.  It  would  be  im- 
possible, upon  such  testimony,  to  say  that  a  finding  either  way  was 
not  supported  by  an  abundance  of  testimony. 

On  the  motion  for  a  new  trial,  several  affidavits  were  read  by 
plaintiff.  It  appeared  on  the  trial  that  the  stone  on  tlie  soath-west 
corner  of  the  township  was  a  starting  point  for  some  of  the  surveys, 
and  that  its  true  location  had  been  represented  by  defend- 
V^375  ant  to  be  some  twelve  rods  east  of  its  present  site,  and  *at 
a  mound  which  he  pointed  out.  These  affidavits  seem  to  do 
away  with  the  existence  of  any  such  mound,  and  tend  strongly  to 
show  that  the  stone  is  in  fact  where  it  was  originally  placed,  and  at 
its  true  location.  Of  course,  to  tl)is  extent  it  discredits  defendant's 
testimony,  and  weakens  his  case.  To  this  defendant's  counsel  reply 
that  this  testimony,  being  cumulative,  is  not  of  such  a  character  as 
necessarily  or  reasonably  requires  a  different  finding  and  judgment. 
We  think  this  point  well  taken. 

Conceding,  though  we  do  not  so  assert,  that  it  does  away  with  all  of 
the  testimony  of  defendant,  based  upon  the  site  of  that  corner-stone, 
still  it  does  not  destroy  all  of  defendant's  testimony  as  to  the  true  line 
between  him  and  plaintiff.  Furthermore,  it  does  not  make  in  the 
slightest  against  any  of  the  evidence  concerning  occupation  for  these 
many  years.  All  that  testimony  remains  unchallenged,  and,  for  aught 
the  record  discloses,  that  may  have  been  the  ground  upon  which  the 
district  court  decided  this  case.     Be  that  as  it  may,  we  have  the  un- 
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disputed  faet  before  us  that  the  judge,  who,  as  a  trier  of  qneBtiona  of 
fact,  decided  these  qnestioDS  against  the  plaintifF,  decided  also  that 
this  additional  testimony  was  no  ground  for  a  rehearing.  In  other 
words,  he  thereby  affirms  that  upon  this  testimony,  together  with  that 
offered  on  the  trial,  he  would  have  found  the  same  way. 

We  think  he  was  right ;  but  whether  right  or  not,  we  think  hisoon- 
elnsion  upon  this  question  of  fact  a  final  disposition  of  the  oase^  and 
that  DO  legal  error  is  shown  of  which  we  can  take  cognizance,  and 
therefore  the  judgment  is  affirmed. 

(All  the  justices  concurring.) 


*376  ^Adams  Expbess  Co.  v.  G.  G.  Gbbgg. 

January  Term,  1880. 

ITew  Trial:  Conditions:  Time  Expired.  Where  the  court  grants  to  the 
plaintiff  a  new  trial,  upon  the  condition  that  he  pay  all  costs  within  thirty 
days,  and  he  fails  to  pay  such  costs  within  that  time,  and  the  only  reiison 
which  he  gives  or  offers  for  such  failure  is  that  he  relied  upon  his  coun- 
sel, and  his  counsel  "was  under  the  impression  that  sixty  days  were  al- 
lowed plaintiff  in  which  to  pay  said  costs,  instead  of  thirty,"  heldf  that 
the  plaintiff  has  lost  his  right  to  a  new  trial,  and  that  the  court  or  judge 
cannot,  after  said  thirty  days  have  expired,  either  at  chambers  or  at  a 
subsequent  term  of  the  court,  extend  the  time  for  the  payment  of  said 
costs,  so  as  to  make  said  order,  granting  a  new  trial,  efficacious,  and  can- 
not, upon  the  old  grounds,  malce  a  new  order  granting  a  new  trial.' 

Error  from  Cherokee  district  court. 

Action  originally  brought  by  G.  C.  Gregg,  the  defendant  in  error, 
in  a  justice's  court  of  Cherokee  county,  against  the  Adams  Express 
Company,  to  enforce  a  certain  alleged  claim  for  rent.  The  case  was 
appealed  to  the  district  court,  and,  a  jury  being  mutually  waived,  was 
tried  before  the  judge  of  the  court.  May  7,  1878.  After  argument, 
the  eause  was  taken  under  advisement  by  the  court.  Afterwards,  at 
the  same  term  of  the  court,  on  the  twenty-sixth  of  June,  1878,  both 
parties  being  present,  the  court  rendered  absolute  judgment  in  favor 
of  the  defendant,  the  Adams  Express  Company,  and  against  the 
plaintiflF,  G.  C.  Gregg,  for  costs,  to  which  judgment  no  exception  was 
taken  by  Gregg.  On  the  same  day  Gregg  filed  a  motion  for  a  new 
trial,  and  on  the  hearing  thereof  the  court  granted  the  application, 
open  the  express  condition  that  the  costs  of  the  action  in  full  to  date 
abould  be  paid  by  Gregg  within  thirty  days  from  the  date  of  the  or- 
der, to  which  order  the  defendant  duly  excepted.     The  costs  were  not 

^See  North  Center  Creek  Mining  &  Smelting  Co.  v.  Eakins,  anU,  *ai7.  and  cases 
^terrsdto. 
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paid  within  the  specified  time,  which  expired  on  July  26,  1?78.  On 
the  following  day,  the  twenty-seventh  of  July,  the  defendant  filed  a 
praeipe  for  an  execution  in  the  clerk's  office.  On  the  second  of  Aa- 
gnst,  1878,  the  plaintiff  in  the  action,  Gregg,  applied,  by  motion,  to 
the  judge  at  chambers,  at  a  time  when  the  court  was  not  in 
*877  session,  for  further  time  *in  which  to  pay  the  costs  for  which 
judgment  had  been  rendered  against  him.  Of  this  motion, 
the  defendant  had  no  notice.  On  hearing  this  ex  parte  motion,  the 
judge  granted  the  application,  and  gave  Gregg  until  August  7, 1878, 
in  which  to  pay  the  costs,  upon  which  payment  the  cause  was  ''to  be 
and  stand  fully  reinstated  on  the  docket  of  said  court,  as  though  paid 
at  the  time  stipulated  in  the  original  order  made  in  said  action,  at 
the  last  term  of  said  court."  The  cause,  under  authority  of  said  or- 
der at  chambers,  was  placed  on  the  trial  docket  by  the  clerk.  On 
August  28,  1878,  the  express  company  filed  a  motiion  to  strike  the 
action  from  the  docket,  as  well  as  an  amended  petition  filed  by  Gregg, 
fjrom  the  files,  for  various  reasons,  the  principal  of  which  was  that 
the  order  at  chambers  was  void,  the  court  having  no  authority  to 
grant  such  an  order.  On  the  hearing  of  the  motion  last  referred  to, 
the  court  overruled  it,  the  defendant  excepting  thereto;  and  this  or- 
der the  express  company,  by  this  proceeding,  asks  this  court  to  re- 
verse. 

Blair  d  Perry ^  for  plaintiff  in  error. 

W.  H.  Hornor^  for  defendant  in  error. 

Valentine,  J.  It  is  not  certain  that  the  court  below,  in  granting 
to  the  plaintiff  a  new  trial  upon  any  terms,  did  not  extend  to  him  a 
degree  of  indulgence  far  beyond  anything  that  he  had  a  right  to 
claim  as  a  matter  of  right.  And  for  this  reason  we  think  the  plaintiff 
should  have  complied  strictly  and  promptly  with  the  terms  imposed 
oy  the  court.  But  as  he  did  not  do  so,  bad  he  afterwards  any  rem- 
edy for  his  failure  ?  We  would  hardly  think  that  he  had.  As  the  court 
below  granted  the  new  trial  solely  upon  the  condition  that  the  plain- 
tiff should  pay  all  costs  within  thirty  days,  the  plaintiff  was  bound  to 
fulfill  that  condition,  by  the  payment  of  such  costs  within  that  time, 
or  the  order  granting  the  new  trial  could  never  have  any  oper- 
*878  ative  force  or  efficacy.  A  *thing  depending  for  its  force  and 
efficacy  upon  the  happening  of  some  future  event,  can  never 
have  any  force  or  efficacy  unless  such  future  event  is  brought  into 
existence.  And  an  order  granting  a  new  trial,  upon  a  certain  con- 
dition, is  substantially  the  same  as  no  order,  if  the  condition  never 
happens  or  is  never  fulfilled.  After  the  time  has  elapsed  for  the  con- 
dition to  be  fulfilled,  without  the  same  being  fulfilled,  it  is  just  the 
same  as  though  no  such  order  had  ever  been  granted.  At  least,  this 
is  usually  the  case,  and  we  do  not  think  that  the  present  case  presents 
any  exception  to  the  general  rule.  The  plaintiff  in  the  present  case 
did  not  furnish  any  sufficient  reason  for  his  failure  to  pay  said  costs 
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within  the  time  prescribed  by  the  coart.  The  only  reai^on  given  by 
bim,  or  o£Pered,  was  that  the  plaintiff  relied  npon  his  oonnsel,  and  his 
couDBel  "was  onder  the  impression  that  sixty  days  were  allowed  plain- 
tiff within  which  to  pay  said  costs,  instead  of  thirty."  This  reason 
was  not  sufficient.  We  think  the  ruling  of  the  judge  of  the  court 
below  at  chambers,  and  also  the  subsequent  .rulings  of  the  court  at 
its  next  term,  tending  to  make  said  former  order  granting  a  new  trial 
eicacious,  or  granting  a  new  trial,  were  erroneous. 

The  judgment  of  the  court  below,  as  it  was  originally  rendered  in 
favor  of  the  defendant  below,  and  against  the  plaintiff  below  for  costs, 
most  be  enforced.  And  all  rulings  and  orders  of  the  court  below, 
made  subsequently  to  said  conditional  order  granting  a  new  trial,  and 
tending  to  destroy  the  force  or  efficacy  of  said  judgment,  will  be  re- 
yersed. 

(All  the  justices  concurring.) 


*379  *Thomas  Bbuob  v.  John  MoBeb. 

January  Term,  1880. 

Taxation:  Tax  Deed:  Description:  Statute  Construed.  In  February, 
1871,  a  part  of  the  town-site  of  Howard  City  was  duly  laid  off  into  lots, 
blocks,  streets,  and  alleys,  and  a  plat  thereof  filed  for  record  in  the  office 
of  the  r^^ter  of  deeds  of  Elk  county.  In  1878  the  lots  and  blocks,  streets 
and  alleys,  were  listed  and  valued  as  the  north-west  part  of  lot  No.  4,  in 
the  north-west  quarter  of  section  one.  in  township  thirty  south,  range  ten 
east,  containing  45.22  acres,  and,  also,  as  the  north  half  of  lot  No.  5,  of 
north-west  quarter  of  section  one,  in  township  thirty,  range  ten.  Held, 
the  assessment  was  in  disregard  of  the  statute  then  in  force,  and  a  tax 
deed  following  the  description  of  the  assessment  is  invalid.  Sections  32, 
86.  98,  c.  107,  Gen.  St.  1868.» 

Error  from  Elk  district  court. 

Action  brought  by  McBee  against  Bruce,  to  quiet  title  to  certain 
real  estate  in  Howard  City.  Trial  at  the  October  term,  1878«  and 
jndgment  for  the  plaintifF. 

L.  Scott,  for  plaintiff  in  error. 

John  A.  Oliphant  and  S.  B.  Oberlander,  for  defendant  in  error. 

HoBTOK,  G.  J.  This  was  an  action  brought  by  defendant  in  error, 
to  qmet  title  to  certain  real  estate  in  Howard  City.  In  his  petition 
be  alleged  a  purchase  of  the  premises,  in  December,  1876,  from  Alex- 
uider  BrucOi  for  the  sum  of  $400;  the  payment  of  the  purchase 

>When  blocks  considered  as  town  lots  in  tax  proceedlngB,  see  Hapgood  ▼.  Mor- 

ten,  88  Kan.  761. 
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money ;  the  taking  possession  of  the  property  at  the  date  of  purchase ; 
the  execution  to  him  of  a  warranty  deed  on  April  2,  1877,  and  the 
filing  for  record  of  the  deed  on  April  3d,  at  1  o'clock  p*  m.  of  said  day; 
peaceable  possession  since  the  date  of  purchase;  and  that  Thomas 
Bruce  claimed  an  adverse  interest.     The  plaintiff  in  error  (defendant 

below)  answered,  and  set  up  title  by  virtue  of  a  judgment  ob- 
'I'dSO     tained  in  the  district  court  of  Elk  county  *on  April  8,  1877, 

against  Alexander  Bruce,  and  a  sale  of  said  lands  thereunder, 
and  also  by  virtue  of  two  certain  tax  deeds,-*-one  for  the  taxes  of 
1873,  and  the  other  for  the  taxes  of  1874.  Defendant  in  error  filed 
his  reply,  denying  generally  the  truth  of  the  answer,  and  alleging  that 
the  tax  deeds  were  void  for  irregularities  and  informalities.  Trial 
had  at  the  October  term,  1878.  The  court  made  special  findings  of 
fact,  as  follows : 

(1)  That  in  the  month  of  November,  1876,  one  Alexander  Bruce  was  the 
owner  in  fee-simple,  by  perfect  chain  of  conveyance  from  the  United  States 
of  America,  (the  original  owner,)  of  the  following  described  lands,  to-wit: 
Commencing  at  the  north-west  corner  of  block  No.  seventy-seven,  (77»)in 
the  town  of  Howard  City,  in  the  county  of  Elk,  and  state  of  Kansas,  at  the 
intersection  of  the  south  line  of  Washington  street  and  east  line  of  Perry 
street  in  said  town ;  running  thence  north  along  the  east  line  of  said  Perry  street 
to  the  south  line  of  section  No.  thirty-six,  (36,)  in  township  No.  twenty-nine 
(29)  south,  range  ten  (10)  east  of  the  sixth  principal  meridian;  thence  west 
along  said  south  line  of  said  section  to  the  south-west  corner  of  the  south- 
west quarter  thereof;  thence  south  until  it  intersects  the  aforesaid  south  line 
of  said  Washington  street;  thence  east  along  said  line  to  the  place  of  begin- 
ning,— excepting  from  the  same,  however,  the  north  half  of  block  No.  tbirty- 
eigiit,  (38,)  and  the  south  half  of  block  No.  nineteen,  (19,)  and  lots  Nos. 
twenty-ttve,  (25,)  twenty-seven,  (27,)  twenty-nine,  (29,)  thirty-one,  (Si,) 
thirty-three,  (33,)  and  thirty-five,  (35,)  in  block  No.  twenty,  (20,)  in  said  town 
of  Howard  City,  and  all  lying  and  being  within  tlie  aforesaid  county  of  £ik 
and  state  of  Kansas. 

(2)  That  long  prior  to  said  November,  1876,  to-wit,  on  the  fifteenth  day  of 
February,  1876,  the  lands  had  been  duly  surveyed,  and  laid  off  into  lots,  blocks, 
streets,  and  alleys,  and  a  plat  thereof  duly  filed  for  record  in  the  office  of  the 
register  of  deeds  of  said  county,  as  part  of  tlie  town-site  of  the  aforesaiil  town 
of  Howard  City,  now  known  as  the  city  of  Howard,  and  the  portion  thereof 
lying  within  the  boundary  lines  aforesaid  designated  and  described  on  the 
plat  as  fractional  blocks  nine,  (9,)  ten,  (10,J  and  eleven,  HI,)  and  blocks 
nine,  (9,)  ten,  (10,)  eleven,  (11,)  eighteen,  (18,)  nineteen,  (19,)  twenty,  (20,' 

thirty-seven,  (37.)  thirty-eight.  (38,)  thirty-nine.  (39,)  forty-six,  (46, 
*381      forty-seven,  (47,)  forty-eight.  (48,)  sixty-*five,  (65,)  sixty-six,  {^J 

and  sixty-seven,  (67,)  and  portions  of  Massachusetts,  Ohio,  Iowa, 
Micliigan,  Illinois,  Washington,  Plumb,  Walnut,  and  Perry  streets,  in  said 
town. 

(3)  That  the  portion  of  the  town-site  included  within  the  aforesaid  bound- 
ary lines  set  forth  in  the  first  finding  is  laid  out  upon  lots  Nos.  four  (4)  and 
five  (5)  of  section  No.  one,  (1,)  township  thirty  (30)  south,  range  ten  (10) 
east  of  the  sixth  principal  meridian,  according  to  the  United  States  govern- 
ment survey  of  said  lands. 

(4)  That  all  the  lands  included  within  lots  Nos.  four  (4)  and  five  (5)  men- 
tioned in  the  third  finding  was  at  the  date  mentioned  in  the  second  finding, 
to-wit,  February  15,  1871,  duly  laid  out  and  surveyed,  platted  and  recorded, 
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as  Iota,  blocks,  streets,  and  alleys,  composing  portions  of  the  town-site  of  the 
aforesaid  Howard  City,  and  subject  to  taxation  only  from  that  date  to  the 
present,  as  lots  and  blocks  in  said  town. 

(5)  That  in  the  month  of  November,  1876,  the  aforesaid  Alexander  Bruce 
bargained  and  sold  to  John  McBee,  plaintiff  in  this  suit,  the  lands  bounded 
and  described  in  the  first  finding,  for  the  consideration  of  four  hundred  dol- 
lars. 

(6)  That  at  the  time  of  the  bargain  and  sale  the  plaintiff  paid  to  Alexander 
Bruce  the  full  sum  of  four  hundred  dollars,  as  the  purchase  price  of  the  lands; 
and  Alexander  Bruce  thereupon,  then  and  there,  in  consideration  thereof, 
promised  and  agreed  to  convey  tlie  lands  to  plaintiff. 

(7)  That  plaintiff  thereupon  immediately  took  possession  of  the  lands,  and 
baa  retained  snch  possession,  and  exercised  control  over  the  same,  to  the  pres- 
ent time. 

(8)  That  afterwards,  to-wit,  April  2, 1877,  Alexander  Bruce,  by  a  good  and 
safficient  deed  of  conveyance,  in  compliance  with  his  agreement  aforesaid, 
conveyed  to  plaintiff,  John  McBee,  the  lands  mentioned  and  described  in  the 
first  finding,  and  on  the  same  day  delivered  the  deed  to  the  plaintiff,  who 
afti'rwards,  to-wit,  April  3,  1877,  at  one  o'clock  p.  M.,  caused  the  same  to  be 
dulj  filed  for  record  in  the  office  of  the  register  of  deeds  of  said  county. 

(9)  That  the  title  conveyed  as  aforesaid  to  the  plaintiff  by  Alexander 
Bruce  vests  in  the  plaintiff  complete  legal  and  equitable  right  and  title  to  the 
lands  in  the  aforesaid  deed  described,  and  is  paramount  to  the  title  set  up  in 
the  defendant's  answer  in  this  cause,  whether  founded  upon  the  sale,  upon 
execution  in  said  answer  set  forth,  or  upon  the  sale  for  taxes,  or  either  of 

them,  in  said  answer  mentioned. 
^382     *(10)  Tlmt  the  allegations  of  plaintiff's  petition  herein  are  true,  and  he 
is  entitled  to  judgment  against  defendant. 

Upon  the  facts  as  found,  judgment  was  duly  rendered  for  defend- 
ant in  error,  and  the  defendant  below  brings  the  case  here. 

The  assignment  of  errors  is  that  the  court  erred  in  admitting  testi- 
mony under  the  pleadings,  and  in  not  rendering  judgment  for  the 
plaintiff  in  error.  Neither  of  these  alleged  errors  is  tenable.  At  the 
time  of  the  commencement  of  the  session  of  the  district  court  of  Elk 
county  for  the  April  term,  1877,  at  which  the  plaintiff  in  error  ob- 
tained judgment  against  Alexander  Bruce,  the  defendant  in  error  was 
the  equitable  owner  of  the  premises  in  controversy.  He  had  pur- 
chased Ihe  same,  had  paid  therefor,  and  was  in  full  possession 
thereof.  The  possession  of  defendant  in  error  was  equivalent  to  no- 
tice to  the  plaintiff  in  error  oi  the  title  of  defendant  in  error.  Jobs- 
son  V.  Clark,  18  Kan.  157;  School-district  v.  Taylor,  19  Kan.  287; 
iireer  v.  Higgins,  20  Kan.  420.  No  judgment  lien  attached  on  the 
premises,  becanse  on  April  2,  1877,  and  long  prior,  they  were  owned 
by  and  were  in  the  possession  of  McBee.  The  judgment  was  against 
Alexander  Bruce,  and  not  McBee,  and  MoBee's  property  was  not  lia- 
ble for  the  debts  of  Bruce.     Holden  v.  Garrett,  ante^  *98. 

The  tax  deeds  were  not  executed  until  May  13,  1878,  and  Septem- 
ber 7, 1878.  The  former  was  filed  for  record  on  May  20,  1878,  and 
the  latter  on  September  7,  1878;  hence,  as  this  action  was  com- 
menced on  September  11,  1878,  no  question  concerning  the  limita- 
tion Uw  arises.     As  the  premises  in  dispute  bad  been  duly  laid  off 
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into  lots,  blocks,  streets,  and  alleys,  and  a  plat  thereof  duly  filed  for 
record  in  the  office  of  the  register  of  deeds  of  Elk  county,  so  that  the 
same  were  a  part  of  the  town-site  of  Howard  City,  as  early  as  Feb- 
ruary, 1871,  the  listing  and  valuation  of  lots  and  blocks  and  prem- 
ises of  the  town  after  said  date,  as  the  north-west  part  of  lot  No.  4, 
in  the  north-west  quarter  of  section  one,  township  thirty  south,  range 
ten  east,  containing  45.22  acres,  and  also  as  the  north  half  of 
383  lot  No.  6,  of  north-west  ^quarter  of  section  one,  in  township 
thirty  south,  range  ten,  were  in  disregard  of  the  statute  then 
in  force,  and  the  subsequent  tax  proceedings  based  upon  the  assess- 
ment were  invalid;  therefore  the  court  rightfully  set  aside  the  tax 
deeds.  Sections  32,  36,  93,  c.  107,  Gen.  St.  1868.  These  sections 
clearly  contemplated  that  all  the  real  estate  divided  and  platted  as 
lots  and  blocks  should  be  so  described  in  all  proceedings  relative  to 
assessing,  advertising,  and  selling  the  same  for  taxes.  Bee,  also, 
Ghalliss  v.  HekelnksBmper,  14  Ean.  *474. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


J.  T.  BaocK  r.  J.  W.  Gottingham  and  another. 

January  Term,  1880. 

Evidence:  Secondary  Evidence:  Diligenoe.  Before  parol,  secondary 
evidence  of  the  contents  of  any  paper  can  be  used,  the  testimony  of  the 
person  who  is  shown  to  have  been  the  last  custodian  of  such  paper,  or 
who  is  presumed  in  law  or  from  the  circumsjtances  of  the  case  to  be  such 
custodian,  must  be  introduced  to  show  the  loss  or  destruction  of  such 
paper,  if  such  testimony  can  be  produced.^ 

Error  from  Montgomery  district  court.  • 

The  case  is  stated  in  the  opinion. 

T,  J.  Hudson,  B.  M.  Short,  and  C.  Af .  Foster,  for  plaintiff  in  error. 

*  It  was  error  to  reject  the  evidence  ad  to  the  substance  of  the  execu- 
*384  tion.  The  testimony  of  Hudson  and  Brock,  with  Hhe  record  of  the 
district  court  of  Montgomery  county,  was  undoubtedly  sufficient  evi- 
dence of  the  issuing  of  the  execution,  and  of  the  loss  of  the  original,  so  as  to 
permit  secondary  evidence  of  its  contents.  Leland  v.  Cameron,  31  N.  X. 
115;  Poe  V.  Barrah,  20  Ala.  288;  Braintree  v.  Battles,  6  Vt.  395;  Taylor  v. 
Clark,  49  Cal.  671.  The  rule  requiring  a  party  to  produce  the  best  evidence 
only  holds  when  such  production  is  possible;  and  on  its  being  shown  that  for 
some  reason,  not  within  the  control  of  the  party,  the  best  evidence  cannot  be 
produced,  secondary  may  be  given.    New  York  Car,  etc.,  Co.  v.  Richmond^ 

1  Central  Branch  U.  P.  R.  Co.  v.  Walters,  24  Kan.  *810.    Preliminary  proof  held 
insufficient,  see  Barons  v.  Brown,  25  Kan.  *410. 
See  Johnson  v.  Mathews,  6  Kan.  69.  and  note. 
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6  Bo0w.  2ia.  See,  also.  Hill  y.  Fitzpatridc,  6  Ala.  314;  Slede  v.  Glopton»  Id. 
589;  Gaufman  v.  Presbyterian  Cong,  of  Cedar  Spring,  6  Bin.  69;  Minor  v. 
Tillotson,  7  Pet.  99;  Jackson  v.  Frier,  16  Johns.  196.  On  the  question  of 
diligence  and  secondary  evidence,  see  Burton  v.  Driggs,  20  Wall.  125;  Waller 
T.  School-district,  22  Conn.  326;  Tyler  v.  Dyer,  13  Me.  41 ;  Mason  v.  Taliman, 
U  Me.  472;  Davenport  v.  Harris,  27  Ga.  68.  The  English  courts  hold  that 
there  is  no  distinction  as  to  the  competency  of  secondary  evidence.  In  Guthrie 
V.  Merrill,  4  Kan.  ♦187,  and  Shepard  v.  Pratt,  16  Kan.  209,  there  was  a  total 
want  of  diligence  in  procuring  the  original  papers,  or  accounting  for  their 
absence. 

Geo.  d  JoM.  Chandler  and  Wm.  Dimkin,  for  defendants  in  errpr. 

The  secondary  evidence  offered,  of  the  witness  T.  J.  Hudson,  to  show  the 
substance  of  the  contents  of  the  execution,  is  incompetent  proof,  and  the 
court  rightly  sustained  the  objections  of  the  defendants  in  error  thereto.  If 
the  plaintiff  in  error  desired  or  was  obliged  to  resort  to  secondary  evidence, 
he  should  have  nsed  the  best  proof  of  which  the  nature  of  his  case  would  ad- 
mit.   Cornett  v.  WiUiams,  20  Wall.  226,  246. 

This  execution,  with  the  return  of  the  plaintiff  in  error  indorsed  thereon, 
is  a  part  of  the  records  in  that  case,  and  was  traced  into  the  hands  of  the  clerk 
of  the  district  court  of  Wilson  county,  the  proper  custodian  thereof.  He  is 
the  proper  person  to  testify  of  its  loss  or  destruction.  It  having  been  traced 
into  his  possession,  and  he  being  the  legal  custodian  thereof,  be  is  the  only 
person  who  could  properly  lay  the  foundation  for  the  introduction  of  second- 
ary evidence.  Anderson  v.  Maberry,  2  Heisk.  653;  Braintree  v.  Battles,  6 
Vt  395 ;  Apperson  v.  Ingram,  12  Mo.  59 ;  Johnson  v.  Powell,  80  Ala.  113 ;  Bell 
V.  Young,  1  Grant,  Cas.  175;  Patterson  v.  Keystone  M.  Co.,  30  Cal.  860: 
Hemphill  v.  McClimans,  24  Pa.  St.  368;  Jones  v.  Lewis,  87  Miss.  434;  Guthrie 

V.  Merrill,  4  Kan.  ♦IS?;  Conkey  v.  Post,  7  Wis*  131. 
*385  *Can  the  plaintiff  in  error  avoid  this  by  using  one  of  his  attorneys, 
who  may  be  willing  to  testify  to  the  offer,  in  this  case?  Hanson  v. 
Kelley,  38  Me.  456.  When  was  this  search  made?  How  long  did  he  search? 
Shepard  v.  Pratt,  16  Kan.  212.  For  aught  that  appears  from  this  record,  it 
may  have  been  made  at  the  very  time  when  the  execution  was  in  the  hands  of 
the  plaintiff  in  error.  This  search,  if  by  the  proper  custodian,  must  be  shown 
to  have  been  recently  made  before  the  time  when  the  evidence  offered  is  to  be 
used.  He  could  not  make  it  a  year  before  this  trial.  Porter  v.  Kelly,  13  Pa. 
St  641.  The  evidence  of  the  officer  having  the  custody  of  this  execution  is 
the  best  evidence  of  its  whereabouts.  Being  the  best,  it  is  the  only  evidence 
wliich  the  plaintiff  in  error  ought  to  be  permitted  to  use  on  this  point.  Where 
the  evidence  is  such  as  to  leave  the  mind  in  doubt  whether  by  further  search 
the  record  might  not  be  found,  parol  evidence  of  its  contents  will  not  be  ad- 
mitted. State  V.  Wayman,  2  Gill  &  J.  254;  18  Miss.  459;  Pox  v.  Larabson, 
8  N.  J.  275;  4  Iowa,  251;  U.  S.  v.  Sutter,  21  How.  170. 

Valsntinb,  J.  This  was  an  action  of  replevin,  brought  by  J.  W. 
Gottingham  and  W.  Y.  Cottingham  against  J.  T.  Brock  and  Uri  Coy. 
Ttie  defendants  answered  jointly,  filing  a  general  denial.  Their  de- 
fense was  conducted  jointly,  and  by  the  same  counsel,  and  judgment 
was  rendered  against  them  jointly,  although  it  is  clear  from  the  pro- 
ceedings and  the  evidence  that  all  of  Coy's  sympathies  were  with  the 
plaintiffs.  Brock  alone  brings  the  case  to  this  court;  and  this  is 
right,  for  Coy  is  undoubtedly  perfectly  satisfied  with  the  judgment  of 
the  court  below.    But  Brook  should  have  made  Coy  a  party  defendant, 
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SO  that  Coy  could  present  his  views  and  desires  to  this  ooart.  We  can 
hardly  reverse  the  judgment  as  to  Coy,  when  he  is  not  a  party  in  this 
court  and  we  have  no  jurisdiction  over  him.  But,  for  the  purposes 
of  this  case,  we  shall  consider  the   case  as  rightly  brought  to  this 

court,  and  shall  proceed  to  consider  the  other  questions  in- 
*386    volved  in  the  case  as  though  we  had  entire  jurisdiction  over  *all 

the  parties.  Numerous  questions  are  raised;  but  only  one,  as 
we  think,  demands  our  special  attention,  and  that  one  is  whether 
certain  evidence  offered  by  the  defendant  Brock  to  prove  the  contents 
of  the  execution  under  which  he  claims  the  property,  was  admissible 
on  the  trial.  That  Brock  was  sheriff  of  Montgomery  county,  where  this 
action  was  brought  and  tried,  that  Coy  owned  the  property,  and  that 
Brock  claimed  to  hold  it  under  a  valid  execution  against  Coy,  are  ad- 
mitted facts  in  the  case.  And  it  was  sufficiently  shown  that  Brock 
held  to  execution  of  some  kind;  that  it  was  issued  to  Brock  by  the 
clerk  of  the  district  court  of  Wilson  county;  that  it  was  properly 
registered  in  the  clerk's  office  of  the  district  court  of  Montgomery 
county;  that  Brock  seized  the  property  in  controversy  under  such 
execution,  and  held  the  property  by  virtue  thereof ;  and  then  that  he 
returned  the  execution  to  the  clerk  of  the  district  court  of  Wilson 
county,  where  the  return  indorsed  on  the  same  was  duly  recorded. 
But  what  afterwards  became  of  the  execution,  is  not  shown. 

The  plaintiffs  below  claimed  to  hold  the  property  under  a  chattel 
mortgage  and  a  bill  of  sale,  and  they  made  out  such  a  clear,  prima 
facie  case  of  right  that  we  do  not  think  that  it  is  necessary  to  discuss 
their  side  of  the  question.  Even  if  their  claim  might  be  slightly 
irregular  or  fraudulent,  still  Brock  cannot  complaiu,  unless  he  can 
show  that  he  himself  has  some  interest  in  the  property.  If  he  did 
not  have  any  valid  or  sufficient  execution,  or,  in  other  words,  if  he 
was  a  mere  wrong-doer  in  seizing  said  property,  then  he  cannot  com- 
plain of  the  infirmities  of  the  plaintiffs*  claim,  unless  such  claim  wa«« 
so  infirm  as  to  be  absolutely  void  as  against  all  persons,  which  wab 
not  the  case.  And  this  is  especially  true,  as  the  court  below  evi- 
dently adjudged  the  property  to  go  just  where  the  owner  of  the  prop- 
erty, Coy,  wanted  it  to  go.  Then  did  Brock  have  any  valid  or  suf- 
ficient execution?  He  did  not  introduce  or  offer  to  introduce  any 
execution  in  evidence;  nor  did  he  offer  to  introduce  any  copy  of  any 

execution  in  evidence;  he  did  not  even  offer  to  prove  the  verba- 
*387    tim  contents  of  any  execution.     He,  however,  offered  to  •prove 

by  parol  evidence  the  substance  of  the  contents  of  the  execution 
under  which  he  made  his  claim  to  the  property.  This,  of  course, 
would  have  been  sufficient  if  he  could  not  have  obtained  any  better 
evidence.  The  court,  however,  excluded  this  proffered  evidence,  on 
the  ground  that  Brock  had  not  shown  and  did  not  show  that  he  could 
not  procure  any  better  evidence.  Did  the  court  err  in  this?  This 
is  the  principal  question  involved  in  this  case.  In  order  to  lay  the 
foundation  for  the  introduction  of  secondary  evidence  as  to  the  con- 


BBOCX  V.  CXXTTINGHAM.  278 

tents  of  said  ezeeaiion,  Brock  introdaoed  the  witness  T.  J.  Hadson, 
who  testified  as  follows : 

"I  saw  the  execution.  I  can't  say  just  when  I  first  saw  it.  I  brought  the 
exeeutioD  down,  and  gave  it  to  Brock  in  April  last.  I  went  with  Brock  to 
make  tiie  levj.  I  am  one  of  the  attorneys  for  defendant,  Brock,  in  this  case. 
As  such  attorney,  I  called  upon  A.  £.  Smith,  clerk  of  the  district  court  for 
Wilson  county,  Kansas,  for  the  execution  direct  from  said  court  to  the  de- 
fendant. Brock,  in  the  case  of  Wilson  County  Bank  v.  L.  A.  Davis,  Uri  Coy, 
and  J.  W.  Craig.  The  said  execution  could  not  be  found  by  Smith  among  the 
files  of  papers  kept  by  said  clerk  in  his  said  office  of  district  derk.  That  he 
[Hudson]  had  himself  several  times  searched  said  office  thoroughly  in  com- 
panr  with  the  clerk  for  said  execution ;  that  he  [witness]  looked  in  every  place 
that  said  paper  was  likely  to  be  kept  or  found,  and  had  repeatedly  called  upon 
the  clerk  for  the  same  or  a  copy  thereof,  but  could  not  obtain  either,  because 
he  couldnt  find  it;  that,  in  company  with  the  clerk  of  said  court,  he  [witness] 
had  examined  the  safe  and  searched  the  papers  kept  therein,  and  had  looked 
among  the  papers  in  the  case  of  Wilson  County  Bank  v.  L.  A.  Davis,  Uri  Coy, 
and  J.  W.  Craig,  on  file  in  said  court,  and  had  thoroughly  examined  the  papers 
required  to  be  kept  by  said  clerk  in  his  s^d  office  of  said  Wilson  county  district 
court;  that  he  [witness]  was  well  acquainted  with  said  office  and  the  places 
in  which  papers  required  to  be  kept  in  said  office  were  by  said  clerk  kept,  be- 
inga  resident  practicing  attorney  at  Fredonia,  the  county-seat  of  said  Wilson 
county;  l^t  said  clerk  had  no  copy  of  said  execution  in  his  said  office,  but 
did  have  the  return  thereon  recorded,  a  copy  of  which  was  in  court  here,  prop- 
erly certified  to  by  the  clerk.  I  have  no  copy  of  the  execution.  I  can- 
*d%  not  state  the  exact  language  of  the  execution.  *Q.  You  may  state 
the  substance  of  it.  [Question  objected  to,  as  calling  for  secondary 
evidence,  without  the  proper  grounds  being  laid  therefor;  that  the  execution 
itself  was  the  best  evidence;  that  the  evidence  called  for  was  incompetent, 
inelevant,  and  inmiaterial,  which  objections  were  by  the  court  sustained,  to 
which  ruling  the  defendant  excepted.]" 

Did  the  court  err  in  excluding  this  secondary  evidence  of  the  con- 
tents of  said  execution  ?  We  think  not.  It  must  be  remembered  that 
this  execution  was  an  important  paper  in  this  case.  Brook's  entire 
case  depended  upon  it.  Without  it,  Brock  had  no  rights,  and  there- 
fore the  most  diligent  search  should  have  been  made  for  it,  and  by  all 
means  Broek  should  have  procured  the  original  paper  itself,  or  a  duly 
certified  copy  thereof.  No  one  knew  that  the  paper  was  lost.  No 
one  knew  that  it  had  been  destroyed.  There  was  no  evidence  showing 
that  any  paper  in  said  clerk's  office  had  ever  been  destroyed  or  lost  or 
carelessly  kept.  No  fire  had  ever  occurred  among  the  papers,  and 
nothing  else,  except  the  search  of  T.  J.  H.,  was  shown  from  which  it 
might  be  presumed  or  even  supposed  that  the  paper  might  have  been 
lost  or  destroyed,  and  it  was  a  paper  that  was  not  likely  to  be  lost  or 
destroyed ;  besides,  the  proper  custodian  of  the  paper  was  not  called 
u  a  witness.  His  evidence,  we  think,  was  indispensable  under  the 
eireamstances  of  this  case.  Of  course,  we  think  that  the  evidence  of 
T.  J.  H.  regarding  his  search  for  the  paper  was  competent;  but  we 
<lo  not  think  it  was  sufGicient.  Before  secondary  evidence  of  the  con- 
^Qts  of  any  instrument  can  be  introduced,  the  party  seeking  to  in- 
^Qoe  the  same  must  "show  that  he  has  in  good  faith  exhausted,  in 
v.28k-:-18 
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a  reasonable  degree,  all  the  soaroes  of  iDformation  and  means  of  dis- 
covery which  the  natare  of  the  case  woald  naturally  suggest  and  which 
are  accessible  to  him.**  1  Greenl.  Ev.  §  558.  Mr.  Greenleaf  farther 
says:  "If  it  [the  paper  supposed  to  be  lost]  belonged  to  the  custody 
of  certain  persons,  or  is  proved  or  may  be  presumed  to  have  been  in 

their  possession,  they  must  in  general  be  called  and  sworn  to 
*889     account  for  it,  if  they  are  within  reach  of  the  pro^cess  of  the 

court;  and  so,  if  it  might  or  ought  to  have  been  depo$ited  in 
a  public  office  or  other  particular  place,  that  place  must  be  searched. 
If  the  search  was  made  by  a  third  person,  he  must  be  called  to  testify 
respecting  it,  and  if  the  paper  belongs  to  his  custody,  he  must  be 
served  with  a  subpoena  duces  tecum,  to  produce  it.V  Id.  Mr.  Wharton 
says  that,  "to  satisfy  the  court  which  has  the  determination  of  the 
question  of  admissibility,  search  in  probable  places  of  deposit  must 
be  proved,  and  the  parties  last  in  possession  of  the  paper,  if  possible,  be 
examined."  1  Whart.  Ev.  §  147.  In  the  case  of  Anderson  v.  Ma- 
berry,  2  Heisk.  656,  Chief  Justice  Nicholson,  for  the  court,  says: 
"Before  secondary  evidence  can  be  admitted  as  to  the  contents  of  a 
lost  paper,  the  evidence  of  the  person  who  was  the  proper  custodian  of 
it  as  to  its  loss  must  be  adduced."  Also, upon  this  question,  see  the 
following  cases:  Apperson  v.  Ingram,  12  Mo.  59;  Bogan  v.  Mc- 
Cutchen,  48  Ala.  493 ;  Hanson  v.  Eelley,  38  Me.  456 ;  Dunn  v.  Ghoate, 
4  Tex.  14;  Brown  v.  Tucker,  47  Ga.  485 ;  Harper  v.  Hancock,  6  Ired. 
124;  Tyree  v.  Magness,  1  Sneed,  276;  Simpson  v.  Dall,  8  Wall.  460; 
contra,  Hill  v.  Fitzpatrick,  6  Ala.  314. 

In  the  consideration  of  this  question,  we  must  exclude  everything 
that  the  clerk  may  have  said  to  the  witness  T.  J.  H.,  and  all  inferences 
drawn  therefrom  by  the  witness.  All  that  the  witness  could  know 
with  reference  to  the  matter  was  that  he  made  a  search  for  the  paper, 
along  with  the  clerk,  and  did  not  find  it.  He  could  not  know  that 
the  clerk  did  not  know  where  the  paper  was.  The  clerk  may  have 
placed  it  in  some  unusual  place,  or  may  have  lent  it,  or  may  have 
sent  it  out  of  the  office  to  be  copied.  Nor  could  the  witness  know 
that  the  clerk  could  not  have  furnished  him  with  a  duly-certified  copy 
of  the  paper.  And  such  a  copy  would  have  been  amply  sufficient. 
Civil  Code,  §§  328,  372,  387a;  Comp.  Laws  1879,  pp.  645,  650,  662; 
Laws  1870,  p.  174,  c.  87,  §  12.     Besides,  it  was  not  shown  when  this 

search  was  made ;  neither  the  hour,  nor  the  day,  nor  the  week, 
*S90    nor  the  month,  nor  the  year  was  given.     And  Mr.  *  Wharton 

says  the  search  "must  be  recent."  Whart.  Ev.  §  147. 
In  this  case,  as  the  paper  was  last  known  to  have  been  in  the  custody 
of  the  clerk  of  the  district  court  of  Wilson  oonnty,  and  as  the  suit 
was  pending  in  the  district  court  of  Montgomery  county,  the  defend- 
ant, Brock,  should  have  demanded  of  the  clerk  of  the  district  court  of 
Wilson  county,  after  first  tendering  the  proper  fees,  a  duly-certified 
copy  of  said  paper;  and  if  the  clerk  had  then  failed  for  any  reason 
to  furnish  such  copy.  Brook  should  then  have  taken  his  deposition  in 
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Wilson  eoimty.  And  the  snbpcena  to  him  should  have  been  a  sub- 
pcBna  duces  tecum^  requiring  him  to  appear  and  bring  the  paper. 
Or  if  the  paper  had  still  been  in  the  hands  of  the  clerk,  probably  a 
still  better  remedy  would  have  been  mandamus  to  compel  him  to  give 
BQch  eopy. 

We  do  not  think  that  the  evidence  Of  T.  J.  H.  was  sufficient  to  au- 
thorize the  introduction  of  parol  secondary  evidence  of  said  execu- 
tion. We  do  not,  however,  wish  to  say  that  it  is  always  necessary 
to  introduce  the  evidence  of  the  person  who  was  last  known  to  have 
been  tb'e  custodian  of  such  paper;  but  we  think  this  is  the  general 
role,  and,  in  cases  like  the  present,  it  should  always  be  the  rule. 
There  might  be  cases  where  some  other  person  than  the  legal  cus* 
todian  or  the  actual  custodian  would  know  more  about  the  papens 
than  the  custodian  himself,  and  the  paper  in  question  might  be  of 
bat  little  importance,  and  the  necessity  for  its  use  might  arise  inci- 
dentally only  during  the  trial,  and  it  might  then  be  shown  that  the 
place  where  the  paper  had  been  kept  was  destroyed  by  fire,  or  that 
thieves  or  burglars  had  abstracted  everything  from  such  place,  and 
various  other  things  might  be  shown  that  would  render  it  highly 
probable  that  the  paper  had  been  destroyed  or  lost.  In  all  such  cases, 
the  rale  of  strict  proof  of  loss  or  destruction  might  to  some  extent  be 
relaxed.  Of  course,  where  the  last  known  or  presumed  custodian  is 
dead,  or  beyond  the  reach  of  process,  his  evidence  must  be  dispensed 
with.  After  examining  the  question  carefully,  we  think  we 
*391  may  state  it  as  a  general  rule  *that,  before  parol  secondary 
evidence  of  the  contents  of  any  paper  can  be  used,  the  testi- 
mony of  the  person  who  is  shown  to  have  been  the  last  custodian  of 
such  paper,  or  who  is  presumed  in  law  or  from  the  circumstances  of 
tlie  case  to  be  such  custodian,  must  be  introduced  to  show  the  loss  or 
destrnction  of  such  paper,  if  such  testimony  can  be  procured.  And 
if  we  are  correct  in  this,  then  the  court  below  did  not  err  in  exclud- 
ing said  secondary  evidence.  And  without  such  secondary  evidence 
the  defendant.  Brock,  could  have  no  right  to  recover  in  this  action, 
Qpon  the  evidence  actually  introduced. 

The  point  made  with  reference  to  the  want  of  possession  by  Brock, 
is  not  tenable. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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LuoT  HoRDBB  and  others  v.  Geobgb  W.  Hobdsb  and  others. 

January  Term,  1880. 

Conveyanoes :  Husband  and  Wife.  Where  a  deed  of  conyeyanee^afl  exe- 
cuted by  a  husband  in  his  life-time  to  his  wife,  without  other  considera- 
tion than  love  and  affection,  such  deed  will  be  held  to  be  valid  after  his 
death  as  against  an  heir  who  was  of  fall  age  at  the  time  of  the  execution 
of  the  deed,  and  who  was  not  in  any  manner  dependent  on  the  grantor 
for  subsistence  or  suppOtrtJ 

Error  from  Leavenworth  district  eourt. 

'At  tbe  SeptemJber  term,  1878,  of  the  district  oourt,  George  W. 
Horder  and  three  others^  as  plaintiffs,  had  judgment  against  Lucy 
Homer  and  two  others,  as  defendants,  who  bring  the  case  to  this 
court. 

J.  JET.  Oillpatrick  and  Byron  Sherry,  for  plaintiffs  in  error. 

Clough  dc  Wheats  for  defendants  in  error. 

*892  ^Valbntine,  J.  This  was  an  action  substantially  for  partition 
of  real  estate,  and  the  principal  question  involved  therein  is 
whether  a  certain  deed  of  conveyance,  executed  by  James  W.  Horder 
in  his  life-time  to  his  wife,  Lucy  Horder,  without  further  considera- 
tion than  love  and  affection,  is  valid  or  not,  as  against  an  heir  of 
Horder  after  his  death,  which  heir  was  of  full  age  at  the  time  of  the 
execution  of  the  deed,  and  was  in  no  manner  dependent  upon  Horder 
for  subsistence  or  support. 

We  have  never  had  occasion  to  pass  upon  just  such  a  case  as  this; 
but,  from  decisions  already  made  by  this  court,  we  think  it  must  fol- 
low that  the  validity  of  the  deed  in  this  case  must  be  sustained.  Men 
of  sound  minds  and  not  under  guardianship  should  have  the  privi- 
lege of  disposing  of  their  property  as  they  please,  so  long  as  they  do 
not  interfere  with  the  rights  of  creditors,  or  of  persons  dependent 
upon  them  for  support.  We  have  frequently  had  occasion  to  examine 
into  the  validity  of  sales  and  conveyances  from  husbands  to  wives, 
and  we  have  invariably  upheld  the  validity  of  such  sales  and  convey- 
ances so  far  as  it  was  equitable  to  uphold  the  same.  As  throwing 
light  upon  this  subject,  we  would  refer  to  the  following  authorities: 
Going  V.  Orns,  8  Kan.  *85,  *87,  *88;  Paddis  v.  WooUomes,  10  Kan. 
*56,  *.57;  Ogden  v.  Walters,  12  Kan.  ♦282,  *290;  Sanderson  v. 
Streeter,  14  Kan.  *458,  *462;  Sproul  v.  Atchison  Nat.  Bank,  22  Kan. 
"^336,  ♦SSS.  Also  see  authorities  cited  in  these  cases.  Also  see  the 
following  additional  authorities:   Burdeno  y.  Amperse,  14  Mich.  91; 

1 A  gift  made  by  a  husband  to  his  wife,  in  good  faith,  and  not  for  the  purpose 
of  hindering,  delaying,  or  defrauding  his  creditors,  and  at  a  time  when  tne  bus- 
band  is  not  owing  anything,  is  valid  for  all  purposes.  Tootle  v.  CaldweU,  80  Kan. 
125, 1  Pac.  Rep.  §29. 
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Hont  y.  Johnson,  44  N.  T.  27;  Wells  v.  Wells,  8S  Miss.  689,  664; 
Jones  ▼.  Obenehain,  10  Grat.  259 ;  Jones  v.  Clifton,  17  Amer.  Law 
Beg.  (N.  8.)  718,  and  eases  there  cited ;  Crooks  y.  Crookp,  34  Ohio 
8i  610. 

The  jadgment  of  the  court  below  will  be  reversed,  and  canse  re* 
manded,  with  the  order  that  judgment  be  rendered  in  fayor  of  the  de- 
fendants below  for  costs. 

(All  the  jastioes  concurring.) 


*393      *M ATTHSw  Chambsbs  and  Wife  v.  Bobxrt  H.  Coz« 

January  Term,  1880. 

1.  Mortgage:  Defense:  Failure  of  Title.    In  an  action  brought  by  the 

yendor  of  real  estate,  conyeyed  by  deed  of  genei*al  warranty  to  foreclose 
a  mortgage  given  for  the  purchase  money,  the  vendee  and  mortgagor  may 
set  up  as  a  defense  a  failure  of  the  title  to  the  property. 

2.  Homestead:  Separate  Deed  of  Husband:  Title.    Where  the  relation 

of  hosband  and  wife  exists,  the  separate  deed  of  the  former  of  his  home- 
stead conveys  no  title,  and  this,  notwithstanding  the  wife  has  never  been 
a  resident  of  the  state,  and  has  been  abandoned  by  him  without  cause.' 

8. :  Descents  and  DistribntionB.    Sections  of  the  chapter  concern- 
ing descents  and  distributions,  which  denies  to  the  wifCi  who  has  never 

'Separate  deeds  of  both  husband  and  wife  held  insufficient.    Ott  v.  Sprague 
27  Kan.  628.    Contract  of  sale  held  void.    Thimea  v.  Stnnip|r,  88  Kan.  53,  5  Pac. 
Hep.  431.    Deed  held  void.    Schermerhom  v.  Mahaffie,  84  Kan.  108,  8  Pac  Hep. 
199.   See,  also.  Helm  v.  Helm,  11  Kan.  25,  and  note;  Randal  v.  Elder,  12  Kan 
^l  and  note.    Bhrd  v.  Logan.  85  Kan.  228,  10  Pac.  Rep.  564. 

No  conveyance  or  mortgage  will  pass  the  title  to  Dremises  occupied  as  a  home- 
stead, anless  husband  and  wife  both  Join  in  it,  Canfleld  v.  Hard,  (Vt.)  2  Atl.  Rep. 
136;  Bothell  ▼.  8weet,  (N.  H.)  6  Atl.  Rep.  646;  Hall  v.  Loomis.  (Mich.)  80  N.  W. 
Rep.  374;  Swift  v.  Dewey,  (Neb.)  29  N.  W.  Rep.  254;  Aultman  &  Taylor  Co.  v. , 
Jenkins,  (Neb.)27  N.  W.  Rep.  117:  McHugh  v.  Smiley,  (Neb.)  24  N.  W;  Rep.  3j77, 
lad  20  N.  W.  Rep.  296;  Bruner  v.  Bateman.  (Iowa,)  24  N.  W.  Rep.  9;  Allen  v. 
CadweU.  (Mich.)  20  N.  W.  Rep.  692;  Ferguson  v.  Mason,  (Wis.)  19  N.  W.  Rep. 
^20;  Shoemaker  v.  Collins,  (Mich.)  14  N.  W.  Rep.  559;  Goodrich  v.  Brown, 
ilowa,)  18  N.  W.  Rep.  809;  Bonorden  v.  Dressen,  (Neb.)  12  N.  W.  Rep.  881;  Coles 
y.  Yorltg.  (Minn.)  10  N.  W.  Rep.  775;  Sherrid  v.  Southwick,  (Mich.)  5  N.  W.  Rep. 
'027:  Kent  v.  Lasley,  (Wis.)  4  N.  W.  Rep.  28;  and  a  contract  to  convey  such 
premises  is  invalid,  unless  Jointly  executed,  Cowgell  v.  Warrington.  (Iowa,)  24 
>  W.  Rep.  266;  Donner  v.  Redenbaugh,  (Iowa,)  16  N.  W.  Rep.  127;  Clay  v. 
ftirhardson,  (Iowa,)  18  N.  W.  Rep.  644;  Anderson  v.  Culbert.  (Iowa,)  7  N.  W. 
%506;  Graves  v.  Baker,  (Cal.)  8  Pac.  Rep.  601;  Schermerhom  v.  Mahaffle,  Id. 
199:  Honaker  v.  Cecil,  (Kv.)  1  8.  W.  Rep.  882;  Kimmell  v.  Caruthers,  Id.  2. 

The  signature  of  the  wife  is  necessary,  even  though  she  be  not  living  with  her 
ooBband;  and  the  signature  of  a  woman  then  passing  as  his  wife,  when  in  fact 
^  ia  not,  18  void.  Sherrid  v.  Southwick,  (Mien.)  6  N.  W.  Rep.  1027.  A  coni^ey- 
tBce  or  mortgage  executed  by  the  husband  alone  will  not  be  rendered  valid  by 
'be  nbseqaent  death  of  the  wife.  Shoemaker  v.  Collins,  (Mich.)  14  N.  W.  Rep. 
•>^9;  nor  bv  the  subsequent  abandonment  of  the  homestead,  Bruner  v.  Bateman,. 
(Iowa,)84N.  W.  Rep.9. 
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been  a  resident  of  the  state,  any  Inheritance  in  lands  cony^yed  bjthe  sep- 
arate deed  of  her  husband,  in  no  manner  affects  the  question  of  the  valid- 
ity of  the  separate  deed  of  the  husband  to  the  homestead. 

Error  from  Cowley  district  coart. 

Action  by  Cox  against  Chambers  and  wife  upon  a  certain  note  and 
a  mortgage.  Trial  at  the  August  term,  1878,  of  the  district  ooart, 
and  judgment  for  the  plaintiff. 

Hackney  dt  McDonald,  for  plaintiffs  in  error. 

James  Christian,  for  defendant  in  error* 

Bbewer,  J.  Action  by  Cox,  plaintiff  below,  upon  a  note  and  mort- 
gage executed  to  him  by  the  plaintiffs  in  error,  defendants  below,  for 
the  purchase  money  of  the  real  estate  mentioned  and  desctibed  in  the 
mortgage.  The  petition  alleged  the  making  by  the  defendants  of  the 
note  and  mortgage,  and  their  subsequent  default  as  to  payment  therof , 
and  demanded  against  them  judgment  on  the  note,  and  the  foreclos- 
ure of  the  mortgage.  The  amended  answer  of  the  defendants  set  forth 
that  the  only  consideration  for  the  note  and  mortgage  sued  on  was  the 
sale  and  conveyance  by  the  plaintiff  to  the  defendant  Matthew 
*394  Chambers  of  the  real  *estate  described  and  covered  by  the 
mortgage ;  that  said  conveyance  was  by  deed  of  general  war- 
ranty ;  and  that  the  only  title  the  plaintiff  had  in  or  to  said  real  estate 
at  the  time  of  his  said  conveyance  thereof  was  derived  solely  fromi  a 
conveyance  thereof  to  him  by  one  Joel  E.  Cox,  who  was  at  the  time 
of  his  conveyance  of  said  real  estate  to  the  plaintiff  a  married  man, 
and  that  said  real  estate  was  at  the  date  of  such  conveyance  thereof 
to  the  plaintiff  by  the  said  Joel  E.  Cox  the  homestead  of  the  latter, 
and  that  bis  wife  did  not  join  in  said  conveyance,  or  in  any  manner 
consent  thereto,  but,  on  the  contrary,  claimed  and  asserted  an  estate 
and  interest  in  and  to  said  real  estate  adverse  to  the  defendants. 
The  amended  answer  also  alleged  that  the  plaintiff  was  wholly  insolv- 
ent, and  admitted  that  the  wife  of  Joel  E.  Cox  had  never  been  an  act- 
ual resident  of  the  state  of  Kansas,  and  alleged  that  she  had  there- 
tofore been  abandoned  by  him  without  cause  or  justification.  It  does 
not  appear  anywhere  in  the  pleadings  that  the  defendants  had  ever 
been  let  into  the  actual  possession  of  the  real  estate  conveyed  to  them 
by  the  plaintiff.  To  the  amended  answer  of  the  defendants,  the  plain- 
tiff demurred,  upon  the  ground  that  it  stated  no  cause  of  defense  to 
his  action.  The  district  court  sustained  the  demurrer,  and  the  de- 
fendants excepted,  and  bring  the  case  here  for  review. 

That  the  defense  of  a  failure  of  the  title  to  premises  conveyed  by 
deed  of  general  warranty  may  be  made  to  an  action  brought  by  the 
vendor  for  the  foreclosure  of  a  mortgage  given  for  the  purchase 
money,  is  clear.  Scantlin  v.  Allison,  12  Ean.  *85.  The  only  ques- 
tion, therefore,  is  whether  this  answer  discloses  a  failure  of  title.  If 
it  had  stopped  with  the  allegation  that  Joel  E.  Cox  was  a  married 
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man,  and  that  the  property  by  him  alone  conveyed  was  his  home- 
fltead,  there  would  have  been  no  question  of  the  invalidity  of  such 
conveyance,  and  of  the  failnre  of  title.  Morris  v.  Ward,  5  Kan.  *244. 
The  homestead  "shall  not  be  alienated  without  the  joint  consent  of 
husband  and  wife,  when  that  relation  exists."  Const,  art.  15, 
'395  §  9.  *The  additional  facts  are  that  the  wife  of  said  Cox  bad 
never  been  an  actual  resident  of  Kansas,  and  had  been  aban- 
doned by  her  husband  without  cause.  Do  these  facts  make  good  the 
otherwise  invalid  deed?  Section  8  of  the  chapter  of  descents  and 
distributions,  (Gomp.  Laws  1879,  p.  379,)  which  gives  to  the  widow 
one-half  in  value  of  all  the  real  estate  not  sold  for  debts,  and  of  which 
she  has  made  no  conveyance,  contains  this  proviso:  "Provided, 
that  the  wife  shall  not  be  entitled  to  any  interest,  under  the  provis- 
ions of  this  section,  in  any  land  to  which  the  husband  has  made  a 
eonveyance,  when  the  wife,  at  the  time  of  the  conveyance,  is  not  or 
never  has  been  a  resident  of  this  state."  Upon  this  proviso,  counsel 
for  defendant  in  error  mainly  relies;  bat  we  fail  to  perceive  how  a 
statate  regulating  descents  affects  the  validity  of  this  deed.  Concede 
the  power  of  the  legislature  in  this  respect,  and  that  she  can  make 
no  claim  to  inherit  this  land :  how  does  that  affect  the  deed  ?  Sup- 
pose the  legislature  should  provide  that  the  wife  inherit  nothing  in 
the  homestead,  whether  she  be  a  resident  or  not :  would  this  incapacity 
to  take  by  inheritance  nullify  the  constitutional  provision  concerning 
the  alienation  of  homesteads,  or  make  good  the  single  deed  of  the 
hasband  thereto?  The  separate  deed  of  a  married  man  to  the  home- 
stead is  void.  It  does  not  divest  him  of  title,  nor  estop  him  from  re- 
covering the  land.  The  question  is  not,  who  will  inherit  from  him  ? 
bat,  has  his  title  been  divested?  And  the  constitution  says  that  his 
title  to  the  homestead  shall  not  pass  unless  his  wife  joins  in  the 
deed.  While  the  legislature  may  regulate  the  matter  of  inheritance, 
it  cannot  avoid  or  limit  the  constitutional  provision  for  the  protec- 
tion of  homesteads.  The  constitution  forbids  the  alienation  with- 
oat  the  joint  consent  of  husband  and  wife.  It  does  not  add,  *'pro- 
Tiding  they  are  living  together  and  occupying  the  homestead,"  nor 
"providing  that  both  are  residents  of  the  state;"  but  the  prohibition 
against  separate  alienation  is  absolute,  when  the  relation  of  husband 
and  wife  exists.  Whether  any  exception  to  this  absolute  prohibition 
were  wise,  it  is  not  for  us  to  inquire.  The  legislature  has  not 
*396  attempted  to  make  any,  *even  if  it  had  the  power,  but  has  re- 
peated in  the  statute  the  very  terms  of  the  constitutional  pro- 
hibition. Comp.  Laws  1879,  p.  487,  §  1.  Neither  is  the  presence 
of  both  husband  and  wife  essential  to  the  existence  of  a  homestead. 
Though  one  may  have  abandoned  the  other,  yet  either  may  have  the 
children  to  care  for  and  be  the  head  of  a  family,  and  occupy  a  home- 
stead. 

We  conclude,  therefore,  that,  upon  the  facts  as  stated,  the  vendor 
had  no  title  to  convey,  and  this  failure  of  title  is  a  good  defense. 


J 
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We  may  add  that  nothing  is  alleged  tending  to  oreate  any  estoppel, 
nothing  showing  an  actual  delivery,  or  taking  of  possession,  and 
therefore  nothing  to  surrender. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  ease 
remanded,  with  instructions  to  overrule  the  demurrer. 

(All  the  justices  concurring.) 


DuANB  Hall  v.J.B.  Stewart. 

January  Term,  1880* 

Mandamus:  Enforcing  Ambiguous  Judgment.  Where  a  Judgment  is 
ambiguous,  and,  giving  it  one  construction  to  which  it  is  fairly  open,  the 
plaintiff  is  not  entitled  to  an  execution  thereon,  and  the  clerk  refuses  tc 
issue  such  execution,  fields  that  the  clerk  will  not  be  compelled  by  a  writ 
of  mandamus  to  issue  such  execution.^ 

Error  from  Greenwood  district  court. 
The  case  is  stated  in  the  opinion. 
W,  C  Huffman,  for  plaintiff  in  error. 
Oeo.  C.  Rogers,  for  defendant  in  error. 

*d97  *Yalbntinb,  J.  This  was  an  action  of  mandamus,  brought  by 
Duane  Hall  against  J.  S.  Stewart,  to  compel  Stewart,  as  clerk 
of  the  district  court  of  Greenwood  county,  to  issue  an  execution  on  a 
certain  judgment  rendered  in  favor  of  the  plaintiff  in  an  action  of  re- 
plevin for  personal  property,  in  which  action  Duane  Hall  was  plain- 
tiff and  George  L.  Mitchell  was  defendant.  The  judgment  in  the 
replevin  action  reads  as  follows : 

''It  is  therefore  considered,  ordered,  and  adjudged  by  the  court  that  the 
plaintiff  have  a  judgment  against  the  defendant  for  the  return  of  said  prop- 
erty, if  a  return  can  be  had,  and  for  the  sum  of  one  hundred  and  ten  dollars, 
his  damages  caused  by  the  unlawful  taking  and  detention  of  said  property ;  and , 
in  case  said  property  cannot  be  returned,  then  that  the  plaintiff  have  and  recover 
of  the  defendant  judgment  for  the  sum  of  one  hundred  and  sixty-one  dollars, 

the  value  of  said  property,  and  for  his  costs  herein,  taxed  at  $ .    And 

hereof  let  execution  issue. " 

After  this  judgment  was  rendered,  the  defendant,  Mitchell,  ap- 
peared and  paid  to  the  clerk  of  the  court  the  said  sum  of  $161,  and 
all  the  costs  of  the  suit,  which  sum  of  $161  the  clerk  paid  to  the 
plaintiff,  Hall,  which  sum  the  plaintiff  accepted  and  received.  After- 
wards the  plaintiff  demanded  that  the  clerk  should  issue  an  execution 
on  the  judgment  for  the  collection  of  said  sum  of  $110  damages^ 

^  Ab  to  when  mandamus  will  or  will  not  lie,  see  note  to  Hussey  v.  Hamilton,  5 
Kan.  278;  State  v.  Stockwell,  7  Kan.  64. 
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and,  the  clerk  refusing,  the  plaintiff  then  commenced  this  action  of 
mandamus  against  the  clerk  to  compel  him  to  do  so.  The  court  be* 
low  decided  the  case  against  the  plaintiff,  and  in  favor  of  the  clerk; 
and  the  plaintiff  now,  as  plaintiff  in  error,  brings  the  case  to  this 
court  for  review. 

Now,  as  said  sum  of  f  161  was  actually  paid  by  the  defendant, 
(Mitchell,)  and  received  by  the  plaintiff,  (Hall,)  we  think  that  it  must 
be  held  that  the  parties  agreed  that  the  property  could  not  be  re- 
turned, and  the  case  must  be  decided  upon  that  theory;  and  the  judg> 
ment  provides  that,  "in  case  said  property  cannot  be  returned, 
*398  then  that  the  plaintiff  recover  *of  the  defendant  judgment  for 
the  sum  of  $161,  the  value  of  said  property,"  and  nothing  is 
here  said  about  damages;  that  is,  that  while  the  judgment  provides 
that  if  the  property  can  be  returned,  the  plaintiff  is  to  have  a  "judg- 
ment" for  a  return  of  the  property,  and  for  $110  damages;  yet,  if 
the  property  cannot  be  returned,  then  he  is  to  have  a  "judgment" 
for  only  $161,  the  value  of  the  property,  vnthont  any  damages.  This 
IS  evidently  the  construction  given  to  said  judgment  by  the  clerk  and 
hj  the  court  below ;  and  who  is  better  able  to  know  what  was  intended 
bv  the  jodgment  than  the  clerk  and  the  judge  of  the  court  that  ren- 
jered  it?  We  think,  however,  that  the  judgment  is  fairly  open  to  at 
least  two  different  constructions.  We  think  it  is  open  to  be  construed 
as  the  clerk  and  the  judge  of  the  court  below  construed  it,  and  we 
liso  think  that  it  is  open  to  be  construed  as  the  plaintiff  in  error 
eonstrues  it;  but,  as  the  judgment  is  ambiguous,  and  as  it  is  fairly 
open  to  the  construction  given  to  it  by  the  clerk  and  the  court  below, 
the  plaintiff  is  surely  not  entitled  to  a  writ  of  mandamus  to  compel 
tie  clerk  to  issue  an  execution  upon  it.  He  must  seek  some  other 
remedy.  The  clerk  will  not  be  compelled' to  take  the  risk  of  issuing, 
nor  the  sheriff  of  executing,  an  execution  on  such  an  ambiguous  judg- 
ment. If  the  plaintiff  was  entitled  to  such  a  judgment  as  he  claims 
that  this  is,  he  should  have  had  it  so  rendered  at  the  time  it  was  ren- 
lered;  and,  if  a  mistake  was  made  in  rendering  it,  he  should  have 
immediately  given  notice  to  the  opposite  party,  and  have  had  the 
judgment  corrected. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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*S99     *Abbam  Obambb  and  another  v.  Baocb  Maotf'c}  Go. 

January  Tenn.  1880. 

Bills  and  Notes :  Protest  Fees  and  Damages.  Where  an  action  is  brought 
on  a  promissory  note,  negotiable  in  form,  by  the  original  payee  against 
the  makers  only,  and  the  petition  contains  no  allegation  that  the  note  has 
ever  passed  out  of  the  hands  of  the  payee,  or  that  any  transfer,  by  in- 
dorsement or  otherwise,  has  ever  been  made,  Tield  error  to  admit  testimony 
of  transfers  and  indorsements,  over  the  objection  of  the  makers;  and  also 
Tield  error  to  render  judgment  for  notarial  fees  for  protest,  or  for  statu- 
tory damages.^ 

Error  from  Johnson  district  court. 

Action  by  the  Eagle  Manufacturing  Company  against  the  makers 
of  a  certain  promissory  note.  The  petition  was  filed  January  8, 
1879,  and  is  as  follows : 

"Plaintiff  states  that  it  is  a  corporation  duly  organized  under  and  by  virtue 
of  the  laws  of  the  state  of  Iowa,  and  that  said  defendants,  by  their  certain 
promissoiy  note,  herewith  filed  and  .made  part  of  this  petition,  dated  March 
30, 1878,  promised,  for  value  received,  one  hundred  days  after  the  date  thereof, 
to  pay  plaintiff,  at  the  Mastin  Bank,  Kansas  City,  Missourit  the  sum  of 
three  hundred  and  fifty-nine  and  60-100  dollars,  with  ten  per  cent,  interest 
per  annum  after  due.  Plaintiff  says  that  at  the  date  of  maturity  of  said  note, 
to-wit,  on  the  eleventh  day  of  July.  1878,  the  same  was  presented  to  the 
teller  of  said  Mastin  Banic  at  Kansas  City,  and  payment  demanded;  that  the 
teller  of  the  bank  refused  to  pay  off  said  note,  or  any  part  thereof;  whereupon 
the  said  note  was  duly  protested  on  said  day,  and  sill  the  parties  concerned 
notified  according  to  law;  and  that,  in  consequence  of  the  non-payment  of  the 
note  at  its  maturity,  and  the  protesting  of  the  same,  plaintiff  is  damaged  in 
the  sum  of  twenty-five  dollars  in  addition  to  the  costs  and  expenses  of  the 
protest»and  that  said  sum  of  three  hundred  and  fifty-nine  and  60-100  dollars, 
with  interest  thereon  at  the  rate  of  ten  percent,  per  annum  from  said  eleventh 
day  of  July,  1878,  and  also  the  sum  of  twenty-five  dollars  for  damages,  and 
the  sum  of  two  and  50-100  dollars  paid  out  by  plaintiff  for  protest  fees,  and 
the  further  sum  of  twenty-one  and  67-100  dollars,  being  six  per 
*400  *cent.  of  the  sum  due  at  the  date  of  protest,  are  all  due  from  said  de- 
fendants to  plai ntiff ,  and  unpaid .  Wherefore  plaintiff  prays  judgment 
for  said  sum  of  three  hundred  and  fifty-nine  and  60-100  doUars,  with  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annum  from  the  eleventh  day  of  July, 
1878,  until  paid,  and  for  the  further  sum  of  forty-nine  and  7-100  dollars  in 
full  for  the  plaintiff's  damages,  interest,  and  costs  of  protest,  and  for  all  other 
proper  relief.  Enoch  B.  Gill, 

••Geo.  B.  Lord, 

"Attys.  for  Haintiff." 

The  following  is  the  copy  of  promissory  note  to  said  petition  at- 
tached, and  marked  ^'Exhibit  A : " 

*' $859.60.  Gardner,  Johnson  Co.,  Kansas,  March  30, 1878. 

"One  hundred  days  after  date,  we  promise  to  pay  to  the  Eagle  Man'f 'g  Co., 
or  order,  three  hundred  and  fifty-nine  60-100  dollars,  at  Mastin  Bank,  ^msas 

1  As  to  notice,  presentment,  and  protest,  see  note  to  Hume  v.  Watt,  5  Kan.  38. 
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CHgr,  Mo.,  with  Interest  at  the  rate  of  ten  per  cent,  per  anniun  after  due^ 
Tahie  received  Abram  Cramer. 

"J.  B.  Todd." 

The  proper  revenue  stamp  was  affixed  to  said  note,  and  duly  can- 
celed; and  the  following  words  were  written  across  the  face  of  the 
note,  to- wit :  "Protested  for  non-payment,  July  11, 1878.  J.  H.  Lip- 
ooMB,  Notary."  And  upon  the  back  of  said  note  were  the  following 
mdorsements,  to- wit:  "Eagle  M'fg  Co.,  T.  0.  Dwinney,  Treas." 
"Pay  Jno.  J.  Mastin,  CasKr,  or  order,  for  collection,  account  of  First 
National  Bank  of  Davenport,  la.  John  B.  Fiddlar,  CaahW.''  But 
those  parts  of  said  indorsements  printed  in  itdlicB  were  erased  by  ink- 
lines  drawn  through  them. 

On  February  25,  1879,  the  defendants  filed  an  answer,  admitting 
that  they  executed  the  note  sued  on,  and  denying  the  other  allega- 
tions and  statements  in  the  petition.  Trial  had  at  the  March  term» 
1879,  before  the  court,  a  jury  being  waived.  General  finding  for 
plaintiff,  and  judgment  for  the  full  amount  of  the  note  and  interest, 
and,  in  addition,  the  sum  of  $2.50  for  costs  of  protest  paid  by  plain- 
tiff, and  $21.57,  being  statutory  damages  on  account  of  the 
*401  protest  of  the  note.  ^Defendants  excepted  to  the  protest  fees 
and  protest  damages  being  allowed,  and,  the  objections  being 
overruled,  they  bring  the  case  here. 

/.  0.  Pickering^  for  plaintiffs  in  error. 

Enoch  B.  Gill,  for  defendant  in  error. 

* 

HoBTON,  G.  J.  The  single  question  in  this  case  is,  was  the  payee 
entitled  to  recover  protest  fees  and  damages  ?  The  law  does  not  re- 
qoire  that  a  promissory  note  remaining  in  the  hands  of  the  original 
payee  shall  be  protested  for  non-payment ;  and  neither  notarial  fees 
for  protest,  nor  statutory  damages,  are  recoverable,  except  in  cases 
where  the  protest  is  legally  necessary  to  fix  the  liability  of  some  party 
to  the  note  or  bill.  German  v.  Bitohie,  9  Ean.  *106;  WooUey  v. 
Van  Yolkenbnrgh,  16  Ean.  20. 

In  the  case  at  bar,  the  action  was  brought  by  the  original  payee. 
Ko  averment  was  made  in  the  petition  that  the  note  had  ever  passed 
out  of  the  payee,  or  that  any  indorsement  had  ever  been  made 
thereon;  and  no  allegation  of  any  kind  is  set  forth  in  the  pleadingii 
that  a  protest  was  necessary  to  fix  the  liability  of  any  party  to  the 
note.  The  indorsements  that  appear  to  have  been  erased  before  the 
eommencement  of  the  action,  of  course,  cannot  be  taken  into  con- 
sideration. They  do  not  count.  Hence,  the  petition  did  not  state 
faets  sufficient  to  constitute  any  claim  for  protest  fees  or  protest  dam- 
ages, and  the  court  committed  error  in  admitting,  against  the  objec- 
tions of  the'  makers  of  the  note,  testimony  of  transfers  and  indorse- 
ments. 

The  judgment  of  the  district  court  will  be  modified  by  striking  out 
the  sum  of  $24.07,  the  costs  of  protest  and  protest  damages,  and 
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the  defendant  in  error  will  be  adjudged  to  pay  all  the  ooats  io  this 
court. 

(All  the  justices  concurring.) 


*403        *Ibaao  Parker,  Jr.,  v.  John  G.  Pltmbui  and  Wife* 

January  Term,  1880. 

Bills  and  Notes:  Interest:  Notice:  XJstiry.  In  a  note  otherwise  ne- 
gotiable, and  containing  a  promise  to  pay  interest  at  twelve  per  cent 
after  maturity,  was  this  stipulation:  '*If  this  note  is  not  paid  at  matu- 
rity, the  same  shall  bear  twelve  per  cent,  interest  from  date.**  ffeldt  that 
these  stipulations  were  tantamount  to  a  promise  to  pay  interest  from  date 
until  paid,  at  twelve  per  cent.,  with  a  proviso  that  if  promptly  paid  at 
maturity  no  interest  would  be  exacted;  that  they  did  not  destroy  the  ne- 
gotiability of  the  paper,  nor  impart  notice,  to  a  banaflde  purchaser  for 
value  before  mattirity,  of  usury  in  the  Inception  of  the  note.^ 

Error  from  Sumner  district  court. 

Action  by  Parker  against  Plymell  and  wife,  upon  two  promissory 
notes,  and  a  mortgage  given  as  security  for  their  payment.  Trial  at 
the  April  term,  .1879,  of  the  district  court,  and  judgment  for  the  de- 
fendants.    The  plaintiff  brings  the  case  here. 

Stanley  d  Wall^  for  plaintiff  in  error. 

McDonald  dk  Hutchin,  for  defendants  in  error. 

Brewer,  J.  This  was  an  action  on  two  notes,  and  for  a  foreclosure 
of  the  mortgage  given  as  security  for  them.  The  plaintiff  was  a  bona 
fide  holder  for  value  before  maturity.  No  actual  notice  of  any  de- 
fenses was  shown.  The  notes  were  negotiable,  unless  and  save  as 
affected  by  the  following  matters:  The  promise  was  to  pay  interest 
at  twelve  per  cent.,  after  maturity:  and  after  this  promise  were  these 
words :    "If  this  note  is  not  paid  at  maturity^  the  same  shall  bear 

1  Ab  to  defenses  to  notes,  and  the  burden  of  proof,  see  French  ▼.  Gordon,  10 
Ean.  279,  and  note;  contract  of  indorsement,  Fuller  v.  Scott,  8  Ean.27,  and  note. 

The  defense  of  usury  is  not  available  against  an  indorsee  of  a  negotiable  instru- 
ment, for  value  before  maturity,  and  without  notice.  Darst  v.  Backus,  (Neb.)  24 
N.  W.  Rep.  681;  Evans  v.  De  Roe,  (Neb.)  20  N.  W.  Rep.  99;  Rochester  First  Nat. 
Bank  v.  Bentley,  (Minn.)  6  N.  W.  Rep.  ^;  St.  Joseph  State  Sav.  Bank  v.  Scott. 
(Neb.)  4  N.  W.  Kep.  814.  So,  too,  the  assignee  of  a  mortgage,  executed  to  secure 
a  promissory  note,  takes  the  Becurity,  as  he  does  the  note,  free  from  the  defense 
of  usury.  Richardson  v.  Warner,  28-Fed.  Rep.  8^  Cheney  v.  Janssen,  <Neb.)  29 
N.  W.  Rep.  289;  Sedgwick  v.  Dixon,  (Neb.)  26  N.  W.  Rep.  247;  Cheney  v.  Cooper. 
(Neb.)  16  N.  W.  Rep.  471;  Wortendyke  v.  Meehan,  (Neb.)  8  N.  W.  Rep.  839. 
Where  the  usurious  consideration  is  proved,  the  holder  must  assume  the  burden 
of  proving  that  he  is  a  bona  fide  purchaser  without  notice.  Darst  v.  Backus,  (Neb.) 
24  N.  W.  Rep.  681. 
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twelve  per  cent,  interest  from  date."  As  a  fact,  there  was  usury  in 
the  inception  of  the  notes.  As  a  conclusion  of  law,  the  court  held 
that,  by  reason  of  the  words  above  quoted,  the  purchaser  took  the 
notes  charged  with  notice  of  the  usury ;  and  this  presents  the  sole 

question  for  our  consideration. 
*403  Clearly  these  words  do  not  destroy  the  negotiability  of  the  *pa- 
per.  They  do  not  leave  uncertain  either  the  fact,  the  time, 
or  the  amount  of  payment.  Indeed,  up  to  and  including  the  matu- 
rity of  the  notes,  they  are  entirely  without  force.  They  become  op- 
erative only  after  the  notes  are  dishonored  and  have  ceased  to  be 
negotiable,  and  then  there  is  no  uncertainty  in  the  manner  or  extent 
of  their  operation.  They  create,  as  it  were,  a  penalty  for  non-pay- 
ment at  maturity,  and  a  penalty  the  amount  of  which  is  definite,  cer- 
tain, and  fixed.  In  this  respect,  they  are  even  less  objectionable  than 
the  Btipnlation  concerning  attorney's  fees,  which  was  considered  in 
the  case  of  Seaton  v.  ticovill,  IS.Ean.  438,  for  there  the  amount  was 
not  filed  and  named,  but  the  stipulation  was  for  reasonable  attorney 
fees.  See,  also,  1  Daniel,  Neg.  Inst.  §§  53,  54,  61,  62;  Tholen  v. 
Duffy,  7  Kan.  *410;  Gould  v.  Bishop  Hill  Colony,  35  111.  325. 

Nowp  if  these  words  do  not  affect  the  negotiability  of  the  paper, 
can  they  restrict  the  amount  of  recovery  as  against  a  bona  fide  holder 
for  value  before  maturity?  Is  not  that  the  very  essence  of  negotia- 
bility, that  such  a  holder  may  rely  upon  the  face  of  the  contract,  and 
recover  according  to  its  terms,  any  transaction  between  the  maker 
and  payee  to  the  contrary  notwithstanding  ?  The  court  held  that  these 
words  imparted  notice  of  usury.  But  how  ?  The  penalty  is  not  re- 
coverable as  interest,  and,  if  it  were  in  this  case,  it  is  not  usurious. 
Grant  that  the  courts  will  not  tolerate  a  penalty  which  is  a  mere  cover 
for  usury,  and  still  this  penalty  would  have  to  be  sustained,  for  it 
only  calls  for  twelve  per  cent,  interest.  This  stipulation  provides  for 
twelve  per  cent,  interest  before  maturity,  as  another  stipulation  does 
for  twelve  per  cent,  interest  after  maturity.  Nowhere  in  the  note  is 
more  than  twelve  per  cent,  named.  The  effect  of  these  stipulations  is 
no  more  than  that  of  a  promise  to  pay  twelve  per  cent,  from  date  un- 
til paid,  with  a  proviso  that,  if  promptly  paid  at  maturity,  no  interest 
will  be  required.  It  may  be  said  that,  where  a  note  calls  for  no  inter- 
est till  after  maturity,  the  presumption  is  that  interest  was  taken  out  in 
advance.  Whatever  may  be  true  of  bank  paper,  we  think  no 
*404  such  ^presumption  of  law  exists  as  to  ordinary  notes.  Gen- 
erally, it  may  be  true  that  such  is  the  case;  but  it  is  not  al- 
ways so.  The  loan  may  be  a  friendly  one,  and  only  the  certainty  of 
prompt  payment  a  matter  desired  by  the  lender;  or  there  may  be  no 
loan  at  all,  but  a  sale  of  property  on  time  with  security,  and  the  only 
purpose  of  the  penalty  to  secure  promptness  in  payment.  The  note 
does  not  say  that  interest  has  been  taken  out  in  advance ;  nor  is  such 
fact  necessarily  to  be  presumed  from  its  terms.  The  utmost  that  can 
be  said  is  that  the  language  suggests  the  probability  of  such  a  fact ; 
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but  this  is  far  from  imparting  notice  to  a  bona  fide  porohaser,  or  op- 
erative to  restrict  his  right  of  recovery. 

The  jadgment  will  be  reversed,  and  the  case  remanded,  with  in- 
structions to  render  judgment  for  the  full  amount  of  principal  and 
interest  due  upon  the  face  of  the  papers. 

(All  the  justices  concurring.) 


0.  G.  Glouoh  v.  Samuel  Moybsb. 
January  Term,  1880. 

Partnership:  Settlement:  Mutual  Mistake:  Cause  of  Action.  Where 
two  partners,  G.  and  M.,  being  equal  partners,  sharing  in  the  profits  and 
losses  equally,  have  a  final  settlement  of  their  partnerahip  affairs,  and, 
through  a  mutual  mistake  as  to  the  honesty  and  solvency  of  a  certain  firm 
having  funds  in  its  hands  belonging  to  the  partnership,  which  sum  this 
firm  wiis  to  use  In  paying  a  certain  debt,  for  which  M.  (and  possibly  the 
partnership)  was  liable,  the  partners  settled  upon  the  basis  that  said  firm 
was  honest  and  solvent,  and  that  said  debt  had  been  paid,  while  in  fact 
the  debt  had  not  been  paid,  and  the  firm  was  insolvent,  and  had  converted 
said  funds  to  its  own  use,  and  after  the  real  facts  are  ascertained  G.  re- 
fuses to  make  any  change  in  said  settlement,  or  to  pay  M.  anything,  and 
then  M.  extinguishes  said  debt  by  giving  his  own  promissory  note  witli 
security  therefor,  which  promissory  note  is  received  in  full  payment  and 
satisfaction  of  said  debt,  and  M.  then  commences  an  action  against  G.  to 
recover  an  amount  equal  to  one-half  of  the  funds  so  converted,  kddt  that 
M.  may  maintain  the  action.^ 

*405     ^Error  from  Doniphan  district  court. 

« 

^  As  to  .powers  of  members  of  a  firm,  see  Williams  v.  Barnett,  10  Kan.  848,  and 
note;  Frye  v.  Sanders,  21  Kan.  *26,  and  note;  as  to  dissolution  of  firm,  Hogen- 
dobler  v.  Lyon,  12  Kan.  *276,  and  note. 

A  settlement  may  be  impeached  for  fraud  or  mistake,  Newell  v.  Smith,  (Gonn.) 
t  All.  Rep.  674;  Hart  v.  Gould.  (Mich.)  28  N.  W.  Rep.  831;  Kennedy  v.  Goodman. 
(Neb.)  leisr.  W.  Rep.  884;  Case  v.  Fish,  (Wis.)  16  N.  W.  Rep.  808;  Birkett  v.  Hird. 
(Wis.)  18  N.  W.  Rep.  686;  and  so  may  an  account  stated,  Talcott  y.  Chew,  27  Fed. 
Rep.  278;  Carpenter  ▼.  Kent,  (N.  Y.)  6  N.  E.  Rep.  787;  Stevens  v.  County  of  Sag- 
inaw. (Mich.)  29  N.  W.  Rep.  402;  McKinster  ▼.  Hitchcock.  (Neb.)  26  N.  W.  Rep. 
705;  Wharton  v.  Anderson,  (Minn.)  9  N.  W.  Rep.  861;  Hoyt  v.  McLaughlin.  (Wis.) 
8  N.  W.  Rep.  889;  Cross  v.  Sacramento  Say.  Bank,  (Cal.)  6  Pac.  Rep.  94;  St  Louii 
L.  B.  B.  Co.  y.  Colorado  Nat.  Bank,  (Colo.)  6  Pac.  Rep.  800.  If  a  nustake  in  an 
account  stated  is  discoyered,  it  may  be  corrected  witnout  opening  and  readjust- 
ing the  whole  account.  Carpenter  y.  Kent,  (N.  T.)  5  N.  £.  Rep.  787.  See,  also, 
Wells  y.  Neflf,  (Or.)  12  Pac.  Rep.  84,  88. 

Parties  to  a  stated  account  may  be  estopped  from  questioning  its  condusiyenesi. 
Leather  Manuf'rs'  Nat.  Bank  y.  Morgan,  6  Sup.  Ct.  Rep.  657.  Failure  to  object 
after  the  receipt  of  an  account  will  not  operate  as  an  estoppel,  Talcott  y.  Chew, 
27  Fed.  Rep.  278;  Baxter  y.  Lockett,  (Wash.  T.)  6  Pac  Rep.  429;  nor  will  a  written 
acknowledgment  that  an  account  is  correct,  made  without  consideration,  amount 
to  an  estoppel  as  in  a  question  with  parties  haying  notice  of  its  incorrectness, 
Higham  v.  Harris,  (Ind.)8  N.  £.  Rep.  256.  The  signature  of  a  receipt  in  ignorance 
of  fraud  is  not  an  estoppel.    Hart  y.  Qould,  (Mic£u)  28  N.  W.  Rep.  o81. 
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At  the  March  term,  1879,  of  the  district  conrt,  Moyer,  as  plain- 
tiff, had  jodgment  against  Gloach,  as  defendant,  who  brings  the  case 
to  this  coort. 

Albert  Perry ^  for  plaintiff  in  error. 

W.  W.  Outhrie,  for  defendant  in  error. 

Talsntihe,  J.  The  two  principal  questions  involved  in  this  case 
are  as  follows :  (1)  Does  the  evidence  sustain  the  report  and  find- 
ings of  the  referee  who  tried  the  case  in  the  court  below  ?  (2)  Upon 
the  facts  as  alleged  and  found,  can  the  present  action  be  maintained  ? 

Both  of  these  questions  must  be  answered  in  the  affirmative.  As 
to  the  first  question,  we  would  cite  the  following  authorities :  Walker 
v.  Eagle  Works  Manuf'g  Co.,  8  Kan.  ♦397;  Buth  v.  Ford,  9  Kan. 
*17.  This  is  sufficient  for  the  first  question ;  but  probably  we  should 
give  to  the  second  question  a  more  extended  consideration.  That 
qaestion,  stated  briefly,  is  as  follows :  Where  two  partners,  C.  and 
M.,  being  equal  partners,  sharing  in  the  profits  and  losses  equally, 
have  a  final  settlement  of  their  partnership  affairs,  and  through  a 
mntual  mistake  as  to  the  honesty  and  solvency  of  a  certain  firm  hav- 
ing funds  in  its  hands  belonging  to  the  partnership,  which  funds  it 
was  to  use  in  paying  a  certain  debt  for  which  M.  (and  possibly  the 
partnership)  was  liable,  the  partners  settled  upon  the  basis  that  said 
firm  was  honest  and  solvent,  and  that  said  debt  had  been  paid,  while 
in  fact  the  debt  had  not  been  paid,  and  the  firm  was  insolvent,  and 
bad  converted  said  funds  to  his  own  use,  then  can  M.,  after  the  real 
facts  are  ascertained,  and  after  C.  refuses  to  make  any  change  in 
said  settlement,  or  to  pay  M.  anything,  and  after  M.  has  extin- 
*406  gnished  sa^d  debt  by  giving  ^his  own  promissory  note,  with 
security  therefor,  (which  is  received  in  full  payipent  and  sat- 
isfaction of  said  debt,)  maintain  an  action  against  C.  to  recover  an 
amount  equal  to  one-half  the  funds  so  converted  ?  We  think  such  ac- 
tion can  be  maintained.  Upon  this  question,  the  plaintiff  in  error 
idefendant  below)  refers  to  the  following  authorities :  Belt  v.  Mehen, 
2  Cal.  159;  1  Story,  Eq.  Jur.  §§  141,  148-161.  The  defendant  in 
enor  (plaintiff  below)  does  not  refer  to  anything. 

The  facts  of  the  case,  so  far  as  it  is  necessary  to  state  them  for  a 
foil  consideration  of  this  question,  are  as  follows :  Glouch  and  Moyer, 
who  resided  in  Doniphan  county,  Kansas,  were  partners  in  the  busi- 
ness of  purchasing,  transporting,  and  selling  neat  cattle  and  hogs. 
Each  purchased  separately,  and  generally  with  his  own  money;  but, 
after  purchasing,  they  put  their  stock  together,  and  shipped  it  to 
Chicago  for  sale.  They  always  put  their  stock  into  the  hands  of 
Denny  &  Bedman,  commission  merchants  of  Chicago,  for  sale;  and 
vhen  the  stock  was  sold,  and  the  funds  placed  at  the  disposal  of  the 
partners,  the  partners  would  first  reimburse  themselves  for  the  money 
they  had  each  expended,  (provided  there  was  enough  for  that  pur- 
pose,) and  then  dUvide  equally  the  profits  and  losses.     The  particu- 
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lar  iiansactionB  out  of  which  the  present  cause  of  action  arose  were 
as  follows :  Clouoh  and  Moyer  both  furnished  hogs  for  the  Chicago 
market.  Moyer,  however, furnished  the  most  of  them.  Moyer,  in  order 
to  enable  himself  to  purchase  and  pay  for  these  hogs  which  he  fur- 
nished, borrowed  ll.llS  of  J.  P.  Johnson,  a  banker  of  Doniphan 
county,  Kansas,  giving  his  own  note  therefor  to  secure  Johnson,  an(} 
agreed  to  ship  the  hogs  in  Johnson's  name.  Partnership  property  had 
previously  been  shipped  in  that  manner.  These  hogs  were  shipped, 
in  the  name  of  Johnson,  to  Denny  &  Bedman,  who  were  to  sell  them, 
and  then  send  the  funds  arising  therefrom  to  Donnell,  Lawson  &  Co., 
bankers  of  New  York  city,  to.be  there  placed  to  the  credit  of  Johnson; 
and,  when  this  was  done,  said  note  was  to  be  considered  as  paid. 
Denny  &  Bedman  sold  said  stock,  and  then  informed  Johnson; 
"^407  and  Johnson,  Moyer;  and  ^Moyer,  Glouch;  and  Clouch  and 
Moyer  then  had  a  final  settlement  of  their  partnership  affairs. 
Clouch  and  Moyer,  supposing  that  Denny  &  Bedman  were  honest  and 
perfectly  solvent,  and  that  Denny  &  Bedman  had  applied  the  fnnds 
arising  from  said  sale  as  they  had  been  directed  to  do,  and  therefore 
that  said  note  from  Moyer  to  Johnson  had  been  paid,  settled  upon 
this  basis.  But  Denny  &  Bedman  were  in  fact  insolvent,  and  they 
had  wickedly  and  unlawfully  converted  said  funds  to  their  own  use, 
and  had  just  previously  to  the  settlement  suspended  business.  After 
the  parties  bad  ascertained  these  facts,  Moyer  desired  to  change  their 
settlement,  but  Clouch  refused,  and  refused  to  pay  Moyer  vnything. 
Moyer  then  gave  a  new  note  to  Johnson,  with  a  chattel  mortgage  as 
security,  and  Johnson  accepted  the  same  as  full  payment  and  satis- 
faction of  the  original  debt,  and  delivered  up  to  Moyer  the  original 
note.  Under  the  findings  of  the  referee  we  must  consider  that  the 
whole  venture,  including  the  purchasing,  shipping,  selling,  etc.,  was  a 
partnership  transaction,  and  that  no  part  thereof  was  the  individual 
venture  or  transaction  of  either  partner  alone.  We  think  that  the 
plaintiff  is  entitled  to  recover  in  this  action.  See  Pars.  Partn.  (8d 
Ed.)  284,  310,  and  note  m. 

From  the  facts  of  the  case,  no  one  was  bound  to  know  or  believe 
that  Denny  &  Bedman  were  insolvent,  or  that  they  would  do  as  they 
did.  The  money  that  they  received  from  the  sale  of  said  hogs  did 
not  belong  to  them ;  it  belonged  to  Clouch  &  Moyer,  and  was  pledged 
to  Johnson.  Denny  &  Bedman  simply  held  it  in  trust;  and  no  one 
would  be  required  to  even  suspect  that  they  would  use  it.  For  a 
similar  act,  E.  P«  Bancroft  was  sent  to  the  penitentiary.  State  v* 
Bancroft,  22  Ean.  *170. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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*408.  *J.  M0BDI8  and  others  v.  W.  Eenmbdt. 

January  Term,  1880. 

Payment:  Bank  Check C  Where  a  debtor  hands  to  his  creditor  the  check 
of  a  third  party,  payable  to  bearer,  and  unindorsed,  and  such  check  is 
not  received  as  pajnoaent  of  the  debt,  and  on  presentation  is  not  paid  by 
reason  of  the  suspension  of  the  bank,  and  is  promptly  returned  to  the 
debtor,  and  by  him  to  the  drawer,  who  promises  to  pay  the  amount 
thereof  to  such  debtor,  and  where  at  the  time  of  drawing  the  check  the 
drawer  has  no  funds  in  the  bank  to  meet  it,  and  at  the  time  of  the  sus- 
pension of  tiie  bank  is  still  indebted  to  it  in  a  large  amount,  held,  that 
the  debt  was  not  discharged,  and  that  the  creditor  could  recover  the  same 
of  his  debtor,  notwithstanding  the  fact  that,  while  living  within  fifteen 
miles  of  the  bank,  he  had  retained  the  check  twenty-six  days  before  pres- 
entation, during  twenty-five  of  which  the  bank  was  open,  and  also  that 
the  president  of  the  bank  testified  that  the  check  would  have  been  paid 
if  presented  before  suspension.^ 

Error  from  Jolmson  district  court. 

At  the  June  term,  1879,  of  the  district  court,  Kennedy,  as  plain- 
tiff, recovered  a  judgment  against  J.  Mordis,  H.  Mordis,  and  B.  F. 
Liguon,  partners  as  Mordis,  Son  &  Lignon,  as  defendants,  in  an  ac- 
tion on  an  account  for  corn  sold  and  delivered.  The  defense  was 
payment.    The  defendants  bring  the  case  here. 

Burris  d  Little,  for  plaintiffs  in  error. 

Enoch  B,  GUI  and  J.  P.  Hindman,  for  defendant  in  error. 

Bbeweb,  J.  This  was  an  action  on  an  account  for  corn  sold  and 
delivered.  The  defense  was  payment.  The  sale  was  for  cash;  but 
on  January  4,  1878,  the  defendants,  plaintiffs  in  error,  gave  to  plain- 
tiff a  check  of  J.  P.  Hall  &  Go.  on  the  First  National  Bank  of  Kansas 
City.  On  January  22,  1878,  they  gave  him  another  check,  drawn 
by  the  same  party  upon  the  same  bank.     Plaintiff  kept  both  checks 

till  the  thirtieth  of  January,  and  then,  on  presentation,  found 
*409    that  *the  bank  had  suspended  the  day  before.     Kennedy  lived 

about  fifteen  miles  from  Kansas  City,  and  the  first  time  he 
went  to  Kansas  City  after  the  receipt  of  the  checks  was  the  day  he 
presented  them.  His  excuse  for  not  presenting  them  before  was  that 
tbe  roads  were  muddy,  and  be  had  no  business  to  take  him  to  Kan* 
sas  City.     The  cheeks  were  returned  to  defendants  a  day  or  two  after 

4 

*See  note,  on  the  subject  of  payment,  lo  Kermeyer  v.  Newby,  14  Kan.  *164;  as 
to  application  of  payments,  Byrnes  v.  Olaffey,  10  Pac.  Rep.  823,  and  note. 


I 

operate  as  an  abfiolute  payment,  there  must  be  an  agreement  between  the  parties 
to  that  effect.  Canonsburg  Iron  Co;  v.  Union  Nat.  Bank,  (Pa.)  6  Atl.  Rep.  574: 
MuUins  V.  Brown,  82  Kan.  812,  4  Pac.  Rep.  305, 

v.23k— 19 
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the  suspension.  At  the  time  these  checks  were  drawn.  Hall  k  Co. 
had  no  funds  on  deposit  to  meet  them,  and  when  the  bank  suspended, 
their  account  was  overdrawn  $948.40.  Still,  according  to  the  testi- 
mony of  the  president  of  the  bank,  these  checks  would  have  been  paid 
if  presented.  The  checks  were  not  received  as  payment,  and  there 
was  no  settlement  of  the  matter  after  the  return  of  the  checks.  We 
are  aware  that  as  to  some  of  the  above  matters  there  is  contradictory 
testimony;  but  there  being  only  a  general  finding  for  plaintiff,  and 
no  special  findings  of  fact,  we  must  take  the  case  as  though  the  trial 
court  believed  the  above  to  be  the  facts,  rather  than  the  reverse. 

Upon  these  facts,  ought  the  judgment  to  stand?  It  is  settled  that 
the  mere  taking  of  a  bank  check  is  not  a  payment  of  the  debt,  (Eer- 
meyer  v.  Newby,  14  Kan.  *164,)  and  if  the  check  be  not  paid,  the 
party  may  retam  it,  and  sue  on  the  original  debt.  It  is  also  clear 
that  the  same  strict  rule  of  presentment  and  notice  does  not  obtain 
as  between  the  drawer  and  drawee.  The  former  is  not  discharged 
unless  he  suffers  some  loss  through '  the  delay  of  the  holder  in  pre- 
senting the  check.  Gregg  v.  George,  16  Kan.  546;  2  Daniel,  Neg. 
Inst.  p.  513,  §  1587.  Therefore  Hall  &  Co.,  the  drawers,  were  clearly 
not  discharged  from  their  obligation  to  the  party  to  whom  they  gave 
their  checks;  for  they  have  lost  nothing.  If  the  checks  had  been 
presented  and  paid,  they  would  simply  have  owed  the  bank  so  much 
more ;  the  only  difference  would  have  been  in  the  person  of  the  cred- 
itor. 

But  it  is  claimed  that  a  different  rule  obtains  between  the  defend- 
ants, who  received  the  checks  from  Hall  &  Co.,  and  the  party 
*410  to  whom  they  transferred  them.  This  is  not  a  ^question  be- 
tween indorser  and  indorsee;  for  the  checks  were  payable  to 
bearer.  And  it  may  be  conceded  that,  in  order  to  charge  an  indorser, 
the  same  rules  as  to  demand  and  notice  apply  as  in  other  paper.  2 
Daniel,  Neg.  Inst.  §  1594.  It  does  not  appear  that  defendants  re- 
ceived these  checks  from  Hall  &  Co.  as  payment  of  any  Indebtedness. 
They  were  shipping  grain  to  Hall  &  Co.,  and  these  checks,  among 
others,  were  sent  or  delivered  to  them,  but,  so  far  as  appears,  with- 
out any  agreement  that  they  should  be  taken  as  absolute  payment. 
Again,  it  appears  that  Hall  &  Co.,  who  are  now  reported  as  insolv- 
ent, did  not  fail  till  about  June,  1878,  and  that  the  defendants  con- 
tinued to  have  dealings  with  them  after  the  return  of  these  checks, 
shipping  grain  and  receiving  payment,  and  that  Hall  &  Co.  took  back 
the  checks,  and  agreed  to  pay  defendants  the  amounts  for  which  they 
called,  though  in  fact  they  never  did  make  such  payment. 

The  case  then  stands  thus :  Plaintiff  never  received  the  checks  as 
payment;  the  checks  in  fact  were  not  drawn  against  a  deposit  in 
bank,  and  were  therefore  no  appropriation  of  funds;  there  is  no  ques- 
tion between  indorser  and  indorsee;  the  drawer  received  back  the 
checks,  and  promised  to  pay  the  sums  named  therein,  and  at  the 
time  they  were  able  to  make  good  their  promise.     Under  these  cir- 
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cnmstanees,  if  defendants  delayed  insisting  upon  payment  till  the 
drawers  failed,  they  must  bear  the  loss,  and  the  plaintiff,  who  never 
received  the  checks  as  payment,  and  who  returned  them  as  soon  as 
they  were  dishonored,  is  entitled  to  recover  for  his  debt.  Einyon  v. 
Stanton,  44  Wis.  479. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


*411    *D.  C.  Bbubaeeb  and  others  v.  Tnoias  P.  Jonbs  and 

another. 

January  Term,  1880. 

1.  Administration:  Appointment  of  Administrator.  Where  an  inhabit- 
ant of  a  county  dies  intestate,  leaving  an  estate  to  be  settled,  the  probate 
court.of  such  county  has  power  to  appoint  an  administrator  for  such  es- 
tate, and  it  is  immaterial  how  the  probate  court  ascertains  these  facts. 
When  these  facts  exist,  and  the  appointment  is  made,  the  appointment 
will  be  held  to  be  valid,  when  attacked  collaterally,  although  the  probate 
court  may  have  made  some  mistakes  in  making  the  appointment.  And 
when  letters  of  administration  are  issued,  such  letters  wUl  be  held  to  be 
prima  facie  evidence  of  all  facts  necessary  for  the  validity  of  such  letters. 
Where  the  words  *'in  vacation''  are  used  at  the  top  of  the  record  of  the 
appointment,  these  words  will  not  invalidate  the  appointment,  where 
the  record  clearly  shows  that  the  appointment  was  made  by  the  probate 
comi;. 

1 :  Administrator's  Sale  and  Deed.    Where  the  administrator's 

notice  of  the  sale  of  real  estate  does  not  state  the  terms  of  the  sale, 
whether  for  cash  or  on' credit,  but  closes  as  follows:  "The  said  lands  are 
offered  for  sale  in  pursuance  of  an  order  of  sale  of  the  probate  court  of 
said  county,  the  same  being  necessary  to  pay  the  debts  of  said  estate. 
Terms  made  known  on  day  of  sale," — and  it  is  not  known  whether  said 
terms  were  made  known  on  the  day  of  sale  or  not,  but  the  property 
seems  to  Imve  been  sold  at  a  fair  price  for  cash,  or  at  least  no  complaint 
was  made  to  the  contrary,  and  the  sale  was  confirmed  by  the  probate 
court,  and  an  administrator's  deed  was  executed  and  recorded,  and  the 
purchaser  took  possession  of  the  property  and  held  it  for  six  years,  be- 
fore any  complaint  was  made:  Tield,  in  an  action  by  the  heir  to  eject  the 
purchaser,  that  said  sale  and  deed  will  not  be  held  to  be  invalid  because 
of  the  said  failure  of  the  administrator  to  state  the  terms  of  the  same  in 
his  notice. 

8. :  Deed.    In  an  administrator's  deed  the  administrator  used  the 

words  ''probate  judge**  instead  of  "probate  court.*'  Held,  under  the  facts 
of  this  case,  that  the  mistake  of  the  administrator  in  the  use  of  said  words 
did  not  invalidate  the  deed. 

Error  from  Allen  district  court. 

Action  in  the  nature  of  ejectment,  brought  by  Bmbaker  and  two 
others  against  Jones  and  another,  to  recover  real  estate.    Trial  at  tha 
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Febraary  term^  1879,  of  the  district  court,  and  jadgment  for  the  de- 
fendants.    The  plaintiffs  bring  the  case  here. 

*412     *(?.  P.  Smith,  for  plaintiffs  in  error. 

Gates  <t  Keplinger  and  John  R.  Ooodin^  for  defendants  in  error. 

■ 

Valentine,  J.  Tbis  was  an  action  in  the  nature  of  ejectment, 
'wrought  by  the  heirs  of  Franklin  Brady,  deceased,  to  recover  certain 
lands  which  had  formerly  belonged  to  Brady,  but  which  had  subse- 
quently been  sold  and  conveyed  by  Brady's  administrator  to  the  pres- 
ent defendants.  The  defendants  have  been  in  possession  of  a  por- 
tion of  the  land  since  1871,  under  an  administrator's  deed,  recorded 
August  24,  1871,  and  of  the  other  portion  thereof  since  1872,  under 
another  administrator's  deed,  recorded  August  19, 1872.  The  plain- 
tiffs claim  that  said  sale  and  conveyance  are  void  for  various  reasons, 
which  we  shall  now  proceed  to  consider. 

1.  The  plaintiffs  claim  that  the  appointment  of  said  administrator 
was  void,  and  they  urge  several  reasons  therefor,  none  of  which, 
however,  are  sufficient,  and  none  of  which  require  any  considen.  .ion 
in  detail.  That  Brady  was  an  inhabitant  of  Allen  county^  and  died 
intestate,  leaving  an  estate  to  be  settled,  are  undisputed  facts;  and 
these  facts  are  sufficient  to  give  the  probate  court  of  Allen  county  ju- 
risdiction to  make  the  appointment.  Whether  the  probate  court 
adopted  the  right  procedure  or  not  in  ascertaining  these  facts  or  in 
making  the  appointment,  or  whether  the  court  appointed  the  right 
person  or  not,  are  wholly  immaterial  questions  in  this  controversy. 
These  questions  cannot  be  raised  in  the  collateral  manner  in  which  the 
plaintiffs  now  seek  to  raise  them.  Taylor  v.  Hosick,  13  Kan.  *518. 
The  statute  does  not  anywhere  prescribe  how  the  jurisdictional  facts 
shall  be  ascertained;  hence  the  probate  court  may  ascertain  them  as 
best  it  can;  and,  if  it  ascertain  them  correctly,  that  is  all  that  is  re- 
quired. All  that  is  really  necessary  is  that  the  jurisdictional  facts 
shall  exist  as  facts;  and  how  the  court  ascertains  them  is 
*4:18  wholly  immaterial.  And  when  the  court  ascertains  these  ^facts 
and  makes  the  appointment,  the  letters  of  administration  are 
themselves /)rima  facie  evidence  of  such  facts.  It  has  already  been 
held  by  this  court  that  the  grant  of  the  letters  was  prima  facie  e^d- 
dence  of  the  death  of  the  person  on  whose  estate  they  were  granted. 
Seibert  v.  True,  8  Kan.  *52.  In  fact,  letters  of  administration,  not 
void  upon  their  face,  are  always  prima  facie  valid.  They  will  prove 
prima  facie  all  facts  necessary  to  be  proved  in  order  to  make  them 
valid.  Now,  there  were  no  facts  proved  in  this  case  (except  the 
use  of  the  words  "in  vacation"  in  one  place  as  hereinafter  mentioned) 
having  the  slightest  tendency  to  show  that  these  letters  were  invalid. 
On  the  contrary,  all  the  facts  (with  said  one  exception)  tended  to 
show  that  they  were  valid. 

It  is  said,  however,  that  the  probate  eourt,  did  not  make  the  ap- 
pointmenty  but  that  the  appointment  was  mado  by  the  probate  judge. 
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The  record,  however,  of  the  appointment  shows  beyond  all  doubt  tha< 
the  appointment  was  made  by  the  probate  coart.  In  every  instance 
the  record  of  sach  appointment  uses  the  word  *' court/'  and  does  not 
Qse  the  word  "judge."  At  the  top  of  the  record,  however,  the  words 
"in  vacation,**  as  well  as  the  words  "probate  court,"  are  used.  This, 
however,  merely  shows  that  the  appointment  was  not  made  at  a  "reg- 
nlar  term"  of  the  probate  court.  Section  3  of  the  act  respecting  pro- 
bate courts  provides  for  holding  four  "regular  terms"  of  the  probate 
conrt  each  year,  and  also  provides  that  "the  probate  court  shall  at  all 
times  be  considered  open  for  the  granting  of  letters  testamentary  and 
of  administration."  Gomp.  Laws  1879,  p.  326.  The  probate  conrt 
in  Kansas  consists  of  one  single  judge,  and  of  no  other  person.  So 
when  such  judge  is  present,  the  whole  court  is  present.  This  appoint- 
ment was  evidently  made  by  the  probate  court,  but  not  at  a  regular 
term.  And  here  we  would  say,  once  for  all,  that  everything  that  was 
required  to  be  done  in  this  case  before  or  by  the  probate  court,  as  a 
roart,  was  so  done  and  so  shown  to  be  done,  although  in  some  of  the 
papers  made  out  by  the  administrator,  the  administrator  speaks  of 

something  being  done  by  the  "probate  judge,"  instead  of  by 
*414    the  "rrobate  *conrt."     But  when  the  administrator  says  that 

he  filed  a  paper  in  '^the  office  of  probate  judge,"  or  that  a  cer« 
tain  matter  was  to  be  heard  at  "the  office  of  the  probate  judge,"  it 
can  hardly  be  said  that  he  there  used  incorrect  language,  although 
the  paper  was  in  fact  filed  for  the  use  of  the  probate  court,  and  the 
matter  was  in  fact  to  be  heard  by  the  probate  court. 

2.  The  notice  given  by  the  administrator  of  the  sale  of  said  land 
closes  as  follows :  "The  said  lands  are  offered  for  sale,  in  pursuance 
of  an  order  of  sale  of  the  probate  court  of  said  county,  the  same  being 
necessary  to  pay  the  debts  of  said  estate.  Terms  made  known  on 
^aj  of  sale."  Whether  the  terms  of  sale  were  in  fact  made  known  on 
the  day  of  sale  or  not,  is  not  shown,  but  probably  they  were;  and 
the  property  seems  to  have  sold  at  a  fair  price,  and  for  cash.  At 
least,  no  one  complained  of  the  sale,  and  it  was  confirmed  by  the  pro- 
bate conrt.  The  only  objection  to  the  above  notice  is  that  it  does  not 
state  the  terms  of  the  sale.  This  was  an  irregularity,  (Comp.  Laws 
1879,  p.  425,  §  129;)  but  we  do  not  think  that  the  sale  should  be  held 
to  be  absolutely  void  on  account  thereof.  If  any  harm  resulted  there- 
from, the  party  injured  should  have  resisted  the  confirmation  of  the 
sale,  and  should  have  moved  to  set  aside  the  sale,  or  should  have  com- 
menced 8om«  proceeding  whereby  equity  could  have  been  done  to  the 
pnrchaser,  who  paid  his  money  in  good  faith,  as  well  as  to  the  other 
party.  Probably,  however,  no  harm  was  done  by  this  irregularity, 
and  no  court  of  equity  would  have  set  the  sale  aside. 

3.  The  plaintiffs  claim  that  the  administrator's  deed  was  and  is 
yoid,  and  this  claim  is  made  upon  the  ground  that  the  administrator 
in  drawing  the  deed  used  the  words  "probate  judge"  in  every  instance, 
where  he  should  have  used  the  words  "probate  court."     Is  this  mis- 
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take  of  the  administrator  fatal  ?  As  before  stated,  the  probate  court 
in  Kansas  consists  of  one  single  judge  alone,  and  this  judge  is  the 
probate  judge.     The  probate  judge,  whether  acting  as  a  judge  or  as 

a  court,  is  his  own  clerk,  and  has  no  sheriif,  bailiff,  or  other 
*415     ^officer  connected  with  his  court.     Const,  art.  3,  §  8.    He 

holds  four  regular  terms  of  the  probate  court  each  year,  but 
his  court  is  always  open  for  the  granting  of  letters  testamentary  and 
of  administration,  and.it  is  always  open  for  "the  transaction  of  such 
other  business  as  is  not  required  by  law  to  be  transacted  in  term 
time,"  and  the  probate  judge  has  the  '* power  to  hold  as  many  special 
or  adjourned  terms  [of  the  court]  as  the  business  thereof  may  re- 
quire," (Comp.  Laws  1879,  p.  326,  §  3;)  and  these  special  or  ad- 
journed terms  may  be  held  without  giving  any  previous  notice  to  any 
person;  that  is,  while  special  business  may  require  a  notice  to  be 
given  to  the  parties  interested,  yet  no  notice  is  required  to  enable  the 
court  to  hold  a  special  or  adjourned  term  of  the  court.  Whenever 
the  judge  is  present,  the  whole  court  is  present,  clerk  and  all,  and  he 
may  hold  a  special  term  of  the  court,  if  he  sees  proper.  This  has 
reference  to  the  law  as  it  existed  prior  to  February  22, 1872.  Since 
that  time  the  court  has  always  been  open  (except  certain  Sundays) 
for  all  business  which  could  come  before  it.  Laws  1872,  p.  266; 
Gomp.  Laws  1679,  p.  326.  §  6. 

There  were  two  administrator's  deeds  in  the  present  case,  one  of 
which  was  executed  August  22, 1871,  and  the  other  was  executed  Au- 
gust 19,  1872.  All  the  proceedings  mentioned  in  the  second  deed 
were  had  after  said  law  of  1872  took  effect,  and  the  proceedings  men- 
tioned in  the  other  deed,  before.  With  regard  to  the  settlement  of 
decedents'  estates,  and  in  probate  matters,  the  phrases  *'probate 
judge"  and  '^probate  court"  are  nearly  synonymous.  The  probate 
judge  is  nearly  always  the  probate  court,  and  the  probate  court  is  al- 
ways the  probate  judge.  There  are  very  few  cases  in  the  settlement 
of  decedents'  estates  where  the  probate  judge  can  act  merely  as  a 
probate  judge.  In  nearly  all  cases  he  must  act  as  a  court.  The 
plaintiffs  have  not  pointed  out  a  single  instance  where  the  probate 
judge  can  act  in  the  settlement  of  decedents'  estates,  or  in  probate 
matters,  as  merely  a  probate  judge.     From  the  foregoing  it  vrill  be 

seen  that  it  would  be  almost  impossible  that  any  person  could 
*416     be  misled  by  the  *use  of  the  words  ''probate  judge,"  instead 

of  "probate  court,"  in  said  administrator's  deeds.     We  think 
the  deeds  are  valid. 

The  judgment  of  the  court  below  will  be  affirmed* 
(All  the  justices  concurring.) 
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Narct  Fudgb  and  others  v.  Oonbad  Fudos.' 

Januaiy  Term,  1880« 

1.  Homestead:  Sale  of,  in  Administration.  The  probate  court  has  Juris- 
diction to  order  the  sale  of  the  family  homestead  upon  regular  proceedings 
bj  the  administrator,  when  it  appeai-s  that  all  other  property  of  the  estate 
has  been  exhausted,  and  that  there  still  remain  unpaid  claims  allowed 
against  the  estate  of  those  classes  for  payment  of  which  the  homestead  is 
not  exempt  from  sale. 

i :  Sale  not  Defeated.    Such  jurisdiction  is  not  destroyed,  nor  such 

sale  avoided,  by  the  fact  that  some  of  the  claims  thus  allowed  and  unpaid 
were  improperly  allowed,  and  were  not  collectible  out  of  the  homestead, 
or  by  the  fact  that  the  court  made  an  order  thereafter  improperly  distrib- 
uting the  proceeds. 

8.  Administration:  Notiee  of  Petition  for  Sale  of  Healty.  A  notice  of 
the  filing  of  a  petition  for  the  sale  of  real  estate  to  the  heirs  and  other 
persons  interested,  given  only  by  publication  in  the  newspaper,  but  in  ac- 
cordance with  the  order  of  the  probate  court,  will  not,  in  a  oollateral  at- 
tack, be  adjudged  insufBcient,  even  though  such  heira  are  residents  of  the 
county  in  which  the  proceedings  are  had  and  the  real  estate  situate.^ 

4. :  Minor  Heirs.    Where  some  of  such  heirs  are  minors,  a  failure  to 

appoint  a  guardian  ad  litem  will  not  invalidate  the  proceedings;  for  no 
such  appointment  is  required  by  any  statute. 

(. :  Public  Sale.    Where  an  administrator  sells  real  estate  at  public 

sale,  it  is  not  essential  to  the  validity  of  the  sale  that  the  property  brings 
three-fourths,  or  even  two-thirds,  of  the  appraised  value* 

Error  from  Allen  district  court. 

Ejectment  brought  by  Nancy  Fudge  and  nine  others  against  Con- 
rad Fudge  and  another,  to  recover  certain  real  estate  which  defend- 
ants held  under  an  administrator's  deed.  Trial  at  the  February  term, 
1879,  of  the  district  court,  and  judgment  for  defendants.  The  plain- 
tiffs bring  the  case  to  this  court. 
•417  *G.  P.  Smith,  for  plaintiffs  in  error. 
J.  C7.  Murray,  for  defendants  in  error. 

Bbsweb,  J.  This  was  an  action  of  ejectment,  brought  by  the  heirs 
of  Adam  Fudge  against  one  holding  under  an  administrator's  deed. 
The  first  question  presented  is  as  to  the  power  of  the  court  to  order 
the  sale  of  the  land  because  of  its  homestead  character.  It  appears 
that,  on  the  purchase  of  the  land,  Adam  Fudge  and  wife  executed  a 
note  and  mortgage  for  part  of  the  purchase  money.  He  moved  upon 

'See  Fleming  v.  Bale,  ante,  *88;  Bryan  v.  Bauder,  ante,  ^W. 

'Where  the  statute  expressly  authorizes  service  by  publication  of  notice  to  all 
parties  interested  in  lanas  upon  which  tax  liens  are  sought  to  be  foreclosed,  such 
lerrice  must  be  held  sufficient  to  sustain  the  Jurisdiction,  although  the  owner  be 
i  resident  of  the  county,  and  not  personally  named  in  the  notice,  or  otherwise 
ierred  with  process,    rritchard  v.  Madren,  24  Kan.  *487. 
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the  place,  and  occupied  it  as  a  homestead  until  his  death,  and  his 
widow  and  children  continued  to  so  occupy  i(  until  dispossessed  un- 
der the  administrator's  deed.  The  note  and  mortgage  were  trans- 
ferred, and  the  holder  filed  a  petition  in  the  probate  court  for  a  fore- 
closure. This  was  refused ;  but  the  amount  of  the  note  was  allowed 
as  a  claim  against  the  estate,  and  thereafter  the  administrator  filed 
his  petition  for  the  sale  of  this  land.  This  petition  showed  an  ex- 
haustion of  all  the  personal  property  of  the  estate,  and  that  this  land 
was  all  the  real  estate  belonging  to  it.  It  did  not  disclose  that  it 
was  the  homestead  of  Adam  Fudge  in  his  life-time,  or  of  his  family 
after  his  death.  Upon  this  an  order  of  sale  was  made,  and  the  land 
sold  to  defendant.  Had  the  probate  court  jurisdiction?  Upon  the 
face  of  the  papers,  it  clearly  had.  There  was  nothing  to  disclose 
that  the  property  was  a  homestead;  and  it  appeared  as  an  ordinary 
proceeding  to  subject  the  real  estate  which  had  belonged  to  the  dece* 
dent  to  the  payment  of  his  debts, — a  proceeding  of  which  the  probate 
court  had  unquestioned  jurisdiction.  « 

Was  the  order  of  sale  a  conclusive  adjudication  that  the  land  was 
not  a  homestead,  and  not  exempt  from  sale,  and  so  now  cutting  off 
all  inquiry  as  to  the  fact?  An  argument  of  weight  could  be  made  in 
support  of  this.  The  probate  court  has  jurisdiction  to  order  the  sale 
of  all  real  estate  except  the  homestead.  Whether  a  piece  of  land  is 
or  is  not  a  homestead,  is  a  question  of  fact.  Proceedings  for 
*418  the  *sale  of  the  real  estate  are  adversary,  so  far  at  least  as  the 
heirs,  the  only  parties  who  can  claim  the  benefit  of  the  home- 
stead exemption,  are  concerned,  and  notice  to  them  is  jurisdictional. 
Mickel  V.  Hicks,  19  Kan.  578.  By  this  notice  they  are  notified  of 
the  application  to  sell  certain  land,  and  which  can  be  sold  only  in 
case  it  is  not  a  homestead.  They  enter  no  appearance,  and  make  no 
contest.  They  being  in  court,  and  constructively  present,  the  court 
decides  that  the  land  is  subject  to  the  debts  of  the  decedent,  and  or- 
ders its  sale.  Can  they,  having  been  once  brought  into  a  court  of 
competent  jurisdiction  to  contest  the  question  of  the  property's  being 
subject  to  sale  for  the  ancestor's  debts,  be  permitted  to  contest  the 
question  elsewhere,  and  in  a  different  proceeding?  But  we  do  not 
propose  to  decide  that  question  now.  The  case  of  Howe  v.  McGiv- 
em,  25  Wis.  525,  cited  by  counsel,  makes  against  the  suggestions 
above  made,  and  that  is  as  far  as  it  does  go.  Here,  the  land  was  un- 
questionably subject  to  sale  for  at  least  the  debt  we  have  noticed. 
Without  doubt  the  mortgage  could  have  been  foreclosed,  and  the 
homestead  sold  by  proceedings  in  the  district  court.  The  assign- 
ment of  a  mortgage  upon  the  homestead  in  no  manner  destroys  its 
lien  thereon,  and,  whether  given  for  purchase  money  or  not,  is  im- 
material, so  long  as  it  was  properly  executed  by  both  husband  and 
wife.  Neither  does  the  validity  of  the  sale  depend  upon  the  disposi- 
tion made  of  the  proceeds  thereof. 

Whether  any  other  claims  were  properly  chargeable  llgainst  this 
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land,  or  properly  allowed  against  the  estate,  and  whether  the  probate 
coart  ordered  an  improper  distribution  of  the  proceeds,  is  entirely 
immaterial.  If  there  was  one  claim  for  which  the  court  bad  juris- 
dietion  to  sell,  that  would  sustain  the  sale.  We  shall  not,  therefore, 
stop  to  notice  the  questions  discussed  by  counsel  as  to  the  validity 
of  the  other  claims  and  allowances.  As  we  have  said,  this  homestead 
was  subject  to  this  mortgage,  and  a  foreclosure  could  have  been  had 
in  the  district  court.  Gould  not  the  probate  court  likewise  order  a 
sale  for  this  debt  ?  We  think  it  could.  The  homestead  was  a 
*419  part  of  the  estate  of  the  decedent.  The  probate  court,  by  *the 
constitution  and  statutes,  is  given  jurisdiction  over  the  settle- 
ment of  the  estates  of  deceased  persons.  Const,  art.  3,  §  8;  Gomp. 
Laws  1879,  p.  325,  §  1.  The  homestead  is  not  discharged  from  all 
debts  of  the  decedent.  There  may  be^specific  liens,  as  in  this  case,  or 
general  indebtedness  for  purchase  money,  for  which  it  may  be  sold. 
Comp.  Laws  1879,  p.  378,  §  2.  And  if  abandoned  as  a  homestead, 
it  becomes  subject  to  all  the  debts  of  the  intestate,  (Dayton  v.  Donart, 
22  Kan.  "^256,)  so  that  its  disposition  is  a  part  of  the  settlement  of 
the  estate,  and  within  the  jurisdiction  of  the  probate  court,  (Johnson 
y.  Gain,  16  Kan.  •532.) 

In  this  case,  upon  the  filing  of  the  petition  by  the  administrator, 
the  court  ordered  notice  to  be  given  to  the  heirs  and  all  others  inter- 
ested, by  publication  in  the  newspaper,  and  such  notice  was  duly 
given.  A  second  question  presented  is  whether,  when  such  heirs 
were  all  residents  of  the  county  in  which  the  proceedings  are  had  and 
the  land  situate,  personal  notice  is  not  essential;  and  also  whether, 
before  any  order  of  sale  is  made,  a  guardian  ad  litem  must  not  be 
appointed  for  the  minor  heirs.  The  statute  (Gomp.  Laws  1879,  p. 
424,  §  118)  provides  that  ''the  court  shall  require  notice  of  the  pe- 
tition, and  of  the  time  and  place  of  hearing  the  same,  to  be  given  for 
BQch  length  of  time  and  in  such  manner  as  the  court  may  see  proper." 
There  is  no  question  but  that  the  statute  was  complied  with.  The 
contention  is  that  the  legislature  has  no  power  to  dispense  with  per- 
sonal notice  to  heirs  within  the  county.  This  it  will  be  observed  is 
no  question  of  propriety  or  policy,  but  simply  one  of  legislative  power. 
We  bad  occasion  to  examine  this  question  of  notice  in  the  case  of  the 
Missouri  River,  Ft.  S.  &  G.  R.  Go.  v.  Shepard,  9  Kan.  *647,  and  we 
see  no  reason  to  depart  from  the  views  therein  expressed.  In  that 
ease  we  held  that,  where  the  legislature  has  provided  for  a  notice 
by  which  it  is  reasonably  probable  that  the  party  proceeded  against 
vill  be  apprised  of  what  is  going  on  against  him,  and  an  opportu- 
nity is  afforded  to  defend,  the  courts  have  not  the  power  to  pro- 
nounce the  proceeding  illegal.  That  case  was  a  proceeding 
*420  *for  the  condemnation  of  the  right  of  way  for  a  railroad;  but 
the  subjection  of  the  real  estate  of  an  estate  to  the  payment  of 
the  debts  of  the  decedent  is  no. more  sacred,  and  no  more  outside  the 
-seope  of  the  legislative  discretion  as  to  the  matter  of  notice,  thati  a 
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proceeding  to  appropriate  a  man's  land  to  railroad  purpoeea.  For  a 
further  consideration  of  this  matter,  see  that  case  and  the  authorities 
cited  in  the  opinion ;  also,  Gilchrist  v.  Schmidling,  12  Ean.  *272. 

Bo  far  as  the  matter  of  a  guardian  ad  litem  for  the  minor  heirs  is 
concerned,  the  statute  requires  none,  and  it  would  be  legislation  to 
hold  that  one  was  essential.  There  may  be  wisdom  in  legislation 
providing  that  one  should  be  appointed,  and  we  believe  the  statutes 
of  New  York,  and  perhaps  of  other  states,  require  such  appointment; 
but  that  is  a  matter  for  the  legislature  to  consider.  It  has  doubtless 
thought  that  the  administrator  and  the  court  would  sufficiently  watch 
over  and  protect  the  minors'  interests.  Bo  far  as  the  order  of  sale  is 
concerned,  its  sufficiency  is  settled  by  the  case  of  Fleming  v.  Bale, 
antCf  *88. 

A  final  objection  to  be  considered  is  that  the  sale  was  made  for  less 
than  three-fourths  or  even  two-thirds  of  the  appraisement.  We  must 
overrule  this  objection  also.  True,  the  statute  (Comp.  Laws  1879, 
p.  425,  §  125)  requires  that  there  be  an  appraisement  before  any  sale, 
public  or  private,  is  made,  and  it  provides  that  no  private  sale  shall 
be  made  for  less  than  three-fourths  the  appraisement,  (Comp.  Laws 
1879,  p.  425,  §  130;)  but  it  places  no  limitation  as  to  public  sales. 
Whether  one  ought  to  be  imposed  is  for  the  legislature  to  determine. 
If  it  sees  fit  to  authorize  a  sale  without  limits,  we  cannot  declare  a 
sale  void  which  has  been  approved  by  the  probate  court,  although  the 
sale  was  for  a  sum  far  below  the  appraisement.  We  cannot  thus 
collaterally  pass  upon  the  sufficiency  of  the  bid,  or  the  propriety  of 
confirming  such  a  sale. 

Neither  does  the  provision  in  the  Code  of  Civil  Procedure  can- 

cerning  sales  upon  execution  have  any  application.     That 

*421     "^Code  (Comp.  Laws  1879,  p.  701,  §  728)  specifically  declares 

that  it  shall  not  affect  "proceedings  under  the  statutes  for  the 

settlement  of  estates  of  deceased  persons." 

We  see  no  other  question  in  the  case,  not  already  determined  by 
decisions  of  this  court,  which  requires  notice. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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C.  L.  Dayton  and  others  v»  People's  Say.  Bank. 

Janaary  Term,  1880. 

1.  Chattel  Mortgage:  Possession:  AffldaYit.  If  a  mortgagee  of  personal 
property  obtains  delivery  and  actual  possession  of  it  prior  to  a  levy  by  a 
jadgment  creditor,  and  has  such  actual  possession  at  the  time  of  the  levy, 
the  mortgage  is  valid  and  effective,  notwithstanding  such  possession  is 
obtained  after  the  expiration  of  one  year  from  the  filing  of  the  mortgage, 
and  no  aflQdavit  of  renewal  or  eontinnanee  is  filed  as  prescribed  by  seo* 
tioD  11,  c.  68,  Ck>mp.  Laws  1879,^ 

2. :  Smployment  of  Mortgagor  as  Agent.   Where  the  mortgaged 

property,  consisting  of  nursery  stock,  has  been  delivered  to  the  mort* 
gagee,  (a  bank,)  and  by  the  mortgagee  removed  from  the  grounds  in 
which  it  was  growing  at  the  execution  of  the  mortgage  to  another  place, 
and  after  the  mortgagee  has  taken  actual  possession  of  the  stock,  the 
mere  fact  that  it  employs  the  mortgagor  as  Its  agent  to  look  after  and  at- 
tend to  the  mortgaged  property  will  not  oust  the  mortgagee  of  possession. 
In  such  a  case,  tSie  possession  of  the  employe  or  agent  is  the  possession 
of  the  mortgagee* 

Error  from  Johnson  district  court. 

The  case  is  stated  in  the  opinion. 

Burris  dt  Little,  for  plaintiffs  in  error. 

J.  P.  Hindman  and  /.  0.  Pickering,  for  defendant  in  error. 

'422  "^HoBTON,  G.  J.  On  the  eleventh  day  of  March,  1878,  the  Peo- 
ple's Saving  Bank  commenced  an  action  in  replevin  against 
C.  L.  Dayton  and  others,  to  recover  the  possession  of  certain  fruit 
trees  or  nursery  stock,  valued  at  $760.  It  was  disclosed  upon  the  trial 
t'at  on  the  twenty-third  day  of  November,  1875,  oneE.  P.  Diehl,  being 
indebted  to  the  bank,  and  desiring  to  secure  the  payment  thereof,  exe» 
emed  to  it  a  chattel  mortgage  on  the  trees  in  controversy,  then  stand- 
ing and  growing  on  land  belonging  to  a  Mr.  Reynolds,  about  three 
miles  from  Olathe,  in  Johnson  county.  The  chattel  mortgage  was 
inly  filed  for  record  in  the  latter  county,  on  November  25,  1875.  The 
mortgage  was  not  renewed  or  continued  as  provided  by  section  11,  c. 
c>,Comp.  Laws  1879,  p.  657;  but  in  the  fall  of  1877,  Diehrs  debt 
c-eing  unpaid,  the  bank  claimed  the  trees,  and  took  possession  of 
tiiem  under  the  mortgage,  by  its  president,  S.  A.  Christy,  with  the 
eoQsent  of  Diehl.    It  alleged  that  it  furnished  about  $90  to  pay  for  hav- 

^ Mortgage,  although  void,  held  valid  from  the  time  of  mortgagee  having  taken 
P06ses8ion.    Tootle  v.  Lyster.  26  Kan.  597;  Cameron  v.  Marion.  Id.  625. 

the  faQore  to  file  a  renewal  affidavit  will  not  prevent  the  mortgagee  from  main- 
*mmg  an  action  of  replevin  against  a  person  who  has  taken  possession  of  Uie 
property  before  the  time  when  Dy  law  tne  affidavit  should  have  been  filed,  and. 
vko  had  knowledge  of  the  mortgagee's  rights.  Corbbi  v.  Einoaid,  88  Sjm.  649, 7 
P»cRep.l46. 

Ai  to  the  necessity  of  a  change  of  possession  to  render  the  mortgage  valid,  see 
Cnpiter  t.  WilliamB,  21  Ean.  *109,  and  note. 
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ing  the  trees  taken  up  and  removed  to  a  point  near  the  residence  of 
Diehl,  and  thereafter  employed  Diehl,  as  agent  of  the  bank,  to  look 
after,  attend  to,  care  for,  and  protect  the  trees  from  the  depredations 
of  rabbits,  etc.  At  the  Jnne  term  of  the  district  court  of  Johnson 
county  for  1875,  one  £.  G.  Bott  obtained  a  judgment  for  work  and 
labor  against  E.  P.  Diehl,  and  on  the  fifth  day  of  February,  1878| 
Bott  caused  an  execution  to  be  issued  against  Diehl.  The  execution 
was  levied  upon  the  trees,  and  on  the  twenty-fifth  day  of  February, 
1878,  the  trees  were  bid  in  at  sheriff's  sale,  for  $17,  by  J.  L.  Petty- 
john, as  agent  of  E.  G.  Bott,  who  then  sold  them  to  G.  h.  Dayton. 
The  jury  returned  a  verdict  for  the  bank,  and,  judgment  having  been 
rendered  accordingly,  the  defendants  below  bring  the  case  here. 

The  contention  is  over  the  actual  possession  of  the  property.  It 
is  insisted  on  the  part  of  the  plaintiffs  in  error  that,  in  the  absence 
of  an  affidavit  being  filed  under  section  11,  o.  68,  of  Comp. 
*423  Laws  1879,  prior  to  the  levy  under  the  execution,  *tbe  chat- 
tel mortgage  was  void  as  to  E.  G.  Bott,  a  judgment  creditor 
of  Diehl,  at  the  date  of  the  levy,  and  that  the  claim  of  actual  pos- 
session by  the  bank  has  no  foundation  in  fact ;  that  saying  there  was 
a  change,  when  in  fact  there  was  none,  made  none  in  lawj  and  that 
Diehl,  the  mortgagor,  could  not  hold,  as  agent  of  the  bank,  the  mort- 
gagee, and  hence  there  was  no  change  of  possession.  We  think  it 
must  be  conceded,  from  an  examination  of  the  act  relating  to  the 
mortgage  of  personal  property,  that  the  mortgage  in  question  was 
just  as  effective  and  valid  between  the  parties  to  it,  after  the  expira- 
tion.of  one  year  from  the  filing,  without  the  affidavit  of  renewal  as 
with  such  an  affidavit.  Where  the  personal  property  mortgaged  is 
accompanied  by  an  immediate  delivery,  and  is  followed  by  an  actual 
and  continued  change  of  possession,  no  deposit  or  filing  of  the  chat- 
tel mortgage  is  necessary  to  protect  it  from  seizure  by  creditors  or 
others  having  claims  against  the  mortgagor  in  disregard  of  the  rights 
of  the  mortgagee.  So  if,  at  any  time  prior  to  a  levy  of  an  execution 
of  a  judgment  creditor,  the  property  mortgaged  is  delivered  to  the 
mortgagee,  and  there  is  an  actual  and  continued  change  of  posses- 
sion of  the  articles  mortgaged  in  good  faith,  the  mortgage  will  con- 
tinue in  effect  as  if  filed,  or  as  if  an  affidavit  of  renewal  had  been 
attached  to  the  instrument  in  the  register's  office,  thirty  days  next 
preceding  the  expiration  of  one  year  from  the  filing. 

Whether  there  was  a  delivery  of  the  mortgaged  property  and  an 
actual  and  continued  change  of  possession  to  the  mortgagee,  prior 
to  the  levy  of  the  execution  of  Bott,  the  judgment  creditor,  was  a 
question  of  fact  for  the  jury.  In  answer  to  a  special  question,  they 
returned  the  finding  that  the  bank  was  in  the  actual  possession  of 
the  property  at  the  time  of  the  levy  of  the  execution.  This  finding 
fully  sustains  the  claim  of  the  bank  and  the  judgment.  Unless  it 
can  be  impeached,  the  plaintiffs  in  error  are  in  no  condition  to  dis- 
pute it* 
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Coansel  argtie»  however,  that,  as  one  of  the  findings  is  to  the 
*424  effect  that  as  Diehl  was  in  possession  of  the  property  as  *the 
agent  of  the  bank,  and  as  the  oourt  instructed  the  jury  that 
possession  by  Diehl,  as  the  agent  of  the  bank,  was  the  possession  of 
the  bank,  that  in  fact  there  was  no  actual  possession  by  the  bank,  and 
that  the  direction  of  the  court  was  erroneous.  The  evidence -shows 
that  the  bank,  through  its  president,  had  the  trees  taken  up  and  re- 
moved, at  a  cost  of  $90,  from  the  place  where  they  were  standing  when 
the  mortgage  was  executed,  and  after  such  removal  it  employed  Diehl, 
as  agent,  to  look  after  and  attend  to  them.  The  mere  fact  that  the 
mortgagor  was  employed  to  take  charge  of  the  trees,  as  the  agent  of 
the  bank,  after  the  bank  had  taken  actual  possession,  would  not  oust 
the  bauk  of  such  possession.  All  the  facts  and  circumstances  of  the 
transaction  were  submitted  to  the  jury.  Of  course,  they  considered 
the  situation  and  nature  of  the  property,  and  that  the  bank  was  a 
eorporation,  and  must  have  necessarily  acted  through  its  ofiicers  and 
agents.  Whether  the  claim  of  possession  by  the  bank  was  bona  fide^ 
and  whether  Diehl  was  merely  employed  as  an  agent,  were  passed 
upon  by  the  jury;  and  being  facts  in  issue,  of  which,  under  the  tes- 
timony, they  were  the  exclusive  judges,  and  being  fully  competent  to 
decide,  and  having,  upon  sufficient  evidence  before  them,  found  in 
fsTor  of  the  bona  fides  of  the  claim  of  possession  on  the  part  of  the 
bank,  and  that  Diehl  was  an  agent  of  the  bank,  and  as  the  findings 
of  the  jury  have  also  received  the  approval  of  the  trial  court,  we  can* 
not  disturb  the  findings  or  the  verdict.  The  case  of  Porter  v.  Farm- 
ley,  52  N.  Y.  185,  cited  so  confidently  by  counsel  of  plaintiff  in  error, 
fully  supports  the  views  announced.  In  that  case  the  referee  did  not 
find  any  delivery  to  the  mortgagee,  nor  any  change  of  possession ; 
bot  Mr.  Justice  Pecxham,  speaking  for  the  court,  says  in  the  opinion  : 
"If  the  possession  [of  the  property]  bad  been  changed,  if  the  mortgagee 
had  taken  actual  and  continued  possession,  then  there  would  be  no 
occasion  for  refiling  [the  mortgage]  thereafter,  as  the  purpose  of  the 
statute  was  already  accomplished.'' 

Again,  in  the  case  at  bar,  Bott,  the  judgment  creditor,  was  not 
*425    induced  to  give  any  credit  to  the  mortgagor  by  any  pos*session 
of  the  mortgaged  property  in  the  hands  of  Diehl,  as  his  judg- 
ment was  obtained  in  June,  1875,  long  prior  to  the  execution  of  the 
mortgage. 

Some  of  the  instructions  of  the  court  might  perhaps  be  criticised; 
but,  upon  the  principal  and  important  questions  before  the  jury,  the 
directions  were  not  sufficiently  misleading  to  prejudice  the  rights  of 
the  plaintiffs  in  error,  and  therefore  there  was  no  material  error* 

The  judgment  of  the  district  court  will  be  affirmed* 

(All  the  justice's  concurring.) 
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Joshua  Sandbbs  and  another  v.  F.  M.  Gbbenstbbbt  and  Wife. 

January  Term,  1880. 

1.  Evidence:  Section  1,  Ch.  127,  Laws  1872,  Valid:  Administrator'B 

Deed.  Section  1,  c.  127,  of  the  Laws  of  1872,  (Gomp.  Laws  1879,  p.  426, 
§  133a,)  which  purports  to  make  executors'  and  administrators'  deeds, 
made  prior  to  the  statutes  of  1868,  and  defective  according  to  the  statutes 
under  which  they  were  made,  but  sufficient  according  to  the  statutes  of 
1868,  prima  facie  evidence  of  the  regularity  of  the  prior  proceedings,  is 
constitutionad  and  valid. 

2.  :  Power  of  Legislature.    No  party  has  a  vested  right  in  a  mere 

rule  of  evidence,  and  such  rules,  as  they  only  affect  the  remedy,  are  within 
the  constitutional  power  of  the  legislature  to  modify. 

8.  Administration:  Proceedings  Upheld:  Supreme  Oourt.  Where  ad- 
ministration was  had  under  the  Laws  of  1859.  in  a  county  in  which  the 
deceased  owned  lands  at  the  time  of  his  death,  and  such  administration 
was  unchallenged  for  years,  and  then  in  a  collateral  attack  upon  an  ad- 
ministrator's deed  the  district  court  found  generally  in  f^vor  of  the  deed, 
and  therefore,  by  implication,  in  favor  of  the  jurisdiction  of  the  probate 
court,  held,  that  this  court  will  not  disturb  the  finding,  upon  the  mere 
testimony  that  the  deceased  some  two  or  three  years  prior  to  his  death 
left  the  land  in  Doniphan  county,  upon  which  he  had  been  residing,  and 
went  to  Atchison  county,  and  there  remained  until  his  death,  and  with- 
out any  testimony  as  to  the  intent  with  which  he  moved  to  that  county, 
or  tbe  manner  of  his  living  there.^ 

[4.  Definition :  Place  of  Abode.  The  phrase  ''place  of  abode"  contemplates 
residence,  implies  permanence,  and  does  not  mean  a  place  of  temporary 
sojourn.] 

Error  from  Doniphan  district  court. 

Ejectment  brought  by  Sanders  and  another  against  Green- 
"^426     street  and  wife.     Trial  at  tbe  December  term,  1878,  *of  the 
district  court,  and  judgment  for  tbe  defendants.     New  trial 
denied,  and  the  plaintiffs  bring  the  case  here. 

Nathan  Price  and  T,  W,  Heatley,  for  plaintiffs  in  error. 
A.  Perry,  for  defendants  in  error. 

Brbwer,  J.  This  was  an  action  of  ejectment,  brought  by  purchas- 
ers from  tbe  heirs  of  Peter  Cadue  to  recover  possession  of  certain 
lands  held  by  defendants  under  a  deed  from  tbe  administrator  cle 
bonis  non  of  the  estate  of  said  Peter  Cadue.  The  case  turns,  there- 
fore, upon  the  validity  of  such  deed,  and  two  questions  are  presented : 
First,  as  to  the  effect  of  such  deed  as  evidence;  and,  second,  as  to  the 
jurisdiction  of  tbe  court  to  appoint  an  administrator.  If  the  court 
had  no  jurisdiction  to  appoint  an  administrator,  then,  of  course, 
the  deed  fails,  and  if  the  deed  is  not  of  itself,  with  the  other  evi- 
dence, sufficient  proof  of  the  regularity  of  the  proceedings,  and  the 

^Administrator's  deed  upheld,  see  Young  v.  Walker,  26  Ean.  24S. 
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validity  of  the  sale,  then,  also,  the  defendants  nrast  fail.  The  case 
was  tried  by  the  court  without  a  jnry,  and  a  general  finding  for  de- 
fendants made. 

ind  first,  as  to  the  effect  of  the  deed  as  eTidence.  The  sale  and 
deed  were  in  1865,  and  under  the  Laws  of  1869,  and  the  contention 
of  plaintiffs  is  that  the  deed  is  not  in  conformity  with  the  require- 
ments of  that  law,  and  thei^fore  worthless  as  evidence,  and,  there 
being  no  other  evidence  of  the  regularity  of  the  sale,  that  the  finding 
for  defendants  is  erroneous.     The  law  of  1859  provided  for  a  deed 

reeUing  the  order  of  sale,"  etc.  Comp.  Laws  1862,  p.  538,  §  141. 
The  deed  simply  states  that  on  January  2, 1865,  the  probate  court  of 
Doniphan  county  ordered  the  administrator  to  sell.  No  eopy  of  the 
order  is  given.  Counsel  argue  that  the  word  "  recite  "  means  '*  copy," 
and  that,  no  copy  being  given,  the  statute  was  not  complied  with, 
and  therefore  that  the  deed  lacks  force  as  evidence.  We  shall  not 
stop  to  decide  this  question ;  for,  conceding  the  claim  of  counsel  to 
be  correct,  we  think  subsequent  legislation  obviates  the  objeo- 
M87  tion.  The  law  of  *1868  provided  that  the  deed  should  refer 
to  the  order  of  sale  by  its  date,  and  the  court  by  which  it  is 
made,  and  shall  convey  to  the  purchaser  all  the  right,  title,  and  inter- 
est, etc.  Comp.  Laws  1879,  p.  426,  §  182/  This  deed  plainly  meets 
all  the  requirements  of  this  statute.  Subsequently,  and  in  1872, 
(Comp.  Laws  1879,  p.  426,  §  188a,)  the  legislature  enacted  that — 

"Deeds  or  real  estate,  made  by  executors  or  administrators  before  the  gen* 
eral  statute  of  1868  took  effect,  and  which  conform  to  said  general  statute,  o' 
which  would  be  sufficient  in  form  if  the  same  had  been  executed  in  proceed 
logs  commenced  after  such  statutes  took  effect,  shall  npt  be  held  irregular  o^ 
invalid  because  of  the  omission  of  any  recitals  required  by  previous  law;  and 
notwithstanding  such  omissions,  such  deeds  shall  be  held  prima  facie  eyidence 
of  the  regularity  of  the  proceedings  of  such  administrator  or  executor,  and  of 
the  prob^  court,  and  prima  facie  evidence  that  the  right,  title,  and  interest 
of  the  deceased  in  and  to  such  land  has  been  vested  in  the  purchaser,  under 
sQch  deeds,  in  the  same  manner  as  if  no  such  omission  bad  been  made." 

This  statute  fits  this  case  exactly.  Conceding  the  defect  in  the 
under  the  statute  of  1869,  it  is  beyond  doubt  complete  and  suf- 
ficient under  the  law  of  1868.  The  only  question,  therefore,  is  as  to 
the  power  of  the  legislature  thus  to  modify  a  matter  of  evidence;  and 
of  the  power  of  the  legislature  in  this  respect  we  have  no  doubt. 
Beason  and  authority  both  uphold  it.  It  will  be  noticed  that  no  at- 
tempt is  made  to  declare  an  incomplete  deed,  or  any  deed,  conclusive' 
evidence.  Any  such  statute  may  be  open  to  question.  It  might  be 
argued  that,  where  certain  things  must  be  done  before  title  can  be  di- 
vested, no  legislature  can,  under  pretense  of  a  mere  rule  of  evidence, 
prevent  inquiry  as  to  whether  such  things  were  in  fact  done.  County- 
seat  of  Linn  Co.,  15  Ean.  *527.  All  that  is  attempted  is  to  declare 
that  certain  instruments  shall  be  prima  facie  evidence  of  prior  pro- 
ceedings and  prior  rights,  and  this  is  simply  legislation  affecting  the 
remedy, — ^merely  changing  rules  of  evidence.    The  effect  of  a  com* 
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plete  and  statutory  deed  under  the  Laws  of  1859  was  deter- 
*428    mined  by  legislative  enaotment.    Without  the  statute,  ^saoh 

a  deed  would  not  be  evidence,  even  prima  fade^  of  prior  pro* 
ceedings.  All  such  would  require  independent  proof.  Gatton*v. 
Tolley,  22  Ean.  *678.  The  legislature  which  gave  to  such  deeds 
such  effect  as  evidence,  could  withdraw  what  it  bad  given,  and  no  one 
could  complain.  Indeed,  it  should  be  ijoticed  here  that,  as  the  law 
of  1859  was  repealed  when  the  law  of  1868  went  into  force,  the  effect 
of  a  complete  and  perfect  deed  made  before  1868  as  evidence  is  to  be 
determined  by  the  latter  rather  than  the  former  law,  and  this  effect  is 
broader  and  more  comprehensive.  The  law  of  1859  made  the  deed 
simply  evidence  of  the  facts  stated  therein;  the  law  of  1868,  '* pre- 
sumptive evidence  that  the  executor  in  all  respects  observed  the  direc* 
tions  and  complied  with  the  requisitions  of  the  law."  Gomp.  Lat?8 
1862,  p.  533,  §  142 ;  Gomp.  Laws  1879,  p.  426,  §  133.  Gooley  says, 
in  his  work  on  Gonstitutional  Limitations,  (page  867:)  '*A  right  to 
have  one's  controversies  determined  by  existing  rules  of  evidence,  is 
not  a  vested  right."  Any  mere  matter  of  evidence  is  subject  to  leg- 
islative change.  At  least,  this  is  true  in  civil  cases,  though  in  crim- 
inal cases  a  different  rule  seems  to  have  received  some  judicial  sane* 
tion.  Galloway  V.  State,  ^Tez.  App.)  21  Alb.  Law  J.  216.  It  can 
give  to  an  instrument  a  larger  extent  as  evidence,  or  it  can  withdraw 
from  it  all  that  it  had  by  previous  enactment.  Here  it  first  gave  new 
force  to  a  perfect,  and  then  equal  force  to  an  incomplete,  deed.  It 
might  have  given  the  same  force  to  a  mere  certificate  of  the  probate 
court,  and  it  can  at  the  next  session  withdraw  from  all  deeds  even 
the  character  of  prima  facie  evidence  of  any  prior  proceedings. 

In  the  case  of  Fales  v.  Wadsworth,  23  Me.  553,  where  the  question 
was  whether  an  act  of  the  legislature,  providing  that  a  notarial  certi- 
ficate should  be  evidence  of  things  done  by  the  notary,  could  apply 
to  certificates  made  before  its  passage,  the  court,  holding  that  it  could 
and  did  so  apply,  uses  this  language : 

'*But  no  man  can  have  a  vested  right  in  a  mere  mode  of  redress  provided 
by  statute.  The  legislature  may  at  any  time  repeal  or  modify  such 
^429  laws.  They  may  prescribe  the  I'number  of  witnesses  which  shall  be 
necessary  to  establish  a  fact  in  court,  and  may  again,  at  pleasure, 
modify  or  repeal  such  law;  and  so  they  may  prescribe  what  shall  and  what 
shall  not  be  evidence  of  a  fact,  whether  it  be  in  writing  or  oral;  and  it  makes 
no  difference  whether  it  be  in  reference  to  contracts  existing  at  the  time,  or 
prospectively." 

Gooley,  Const.  Lim.  368,  also  says: 

* 

'*  A  strong  instance  in  illustration  of  legislative  control  over  evidence  will 
be  found  in  the  laws  of  some  of  the  states,  in  regard  to  conveyances  of  lands 
apon  sales  to  satisfy  delinquent  taxes.  Independent  of  special  statutory  rule 
on  the  subject,  such  conveyances  would  not  be  evidence  of  title.  They  are 
executed  under  a  statutory  power,  and  it  devolves  upon  the  claimant  under 
them  to  show  that  the  successive  steps,  which,  under  the  statute,  led  to  such 
conveyance,  have  been  taken;  but  it  cannot  be  doubted  that  this  rule  may  be 
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SO  changed  as  to  make  a  tax  deed  prima  facie  evidence  that  all  the  proceed- 
ings have  been  regular,  and  that  the  purchaser  hns  «ncquired  under  them  a 
complete  title.  The  burden  of  proof  is  thereby  changed  from  one  party  to  the 
«>iher;  tlie  legal  presumption  which  the  statute  creates  i;i  favor  of  the  pur- 
enaser  being  sufficient,  in  connection  with  the  deed»  to  establish  his  case,  un- 
less it  is  overcome  by  countervailing  testimony.  Statutes  making  defective 
records  evidence  of  valid  conveyances  are  of  a  similar  natm^e,  and  these  usu* 
ally,  perhaps  always,  have  reference  to  records  before  made,  and  provide  for 
vyak\T\g  them  competent  evidence  where  before  they  were  merely  void;  but 
they  divest  no  title,  and  are  not  even  retrospective  in  character.  They  merely 
establish  wbat  the  legislature  regards  as  a  reasonable  and  Just  rule  for  the 
presentation  by  the  parties  of  their  rights  before  the  courts  in  the  future. " 

It  seems  scarcely  necessary  to  add  anything  to  these  authorities. 

It  will  be  noticed  that  this  legislation  does  not  attempt  to  change 

titles,  but  only  evidence.    It  does  not  purport  to  correct  defective  pro* 

ceedings,  or  to  supply  omissions,  as  in  some  cases  it  has  power  to  do. 

It  is  in  no  proper  sense  a  curative  act.     And  yet  many  such  acts, 

which  are  a  far  higher  exercise  of  power,  are  within  the  scope  of  leg* 

islative  authority.     Emporia  v«  Norton,  13  Kan.  ^569.     This  statute 

does  not  purport  to  say  that  an  order  of  sale  may  be  omitted, 
*AZO     or  that  the  want  of  an  appraisement  is  not  fatal,  or  that  a  *re« 

port  and  confirmation  of  sale  are  unimportant.  Everything 
iLat  theretofore  was  essential  to  a  valid  sale,  still  remains  equally 
essential.  It  has  simply  changed  the  kind  of  evidence  which  the 
purchaser  must  produce  of  these  proceedings.  Instead  of  proving 
the  order  of  sale  by  a  copy  from  the  records  of  the  probate  court,  it 
is  prima  facie  established  by  the  administrator's  deed,  which  says  that 
sQch  an  order  was  made.  But  the  heirs  are  not  precluded  from  pro- 
dacing  the  record,  and  showing  by  it  the  falsity  of  the  statement  in 
the  deed.  And  so  as  to  every  other  essential  step  in  the  proceedings. 
As  was  said  in  the  case  of  the  county-seat  of  Linn  county,  supra: 
The  question  is  not  as  to  the  effect  of  a  fact,  but  the  means  of  as- 
certaining it, — ^the  evidence  to  be  received.  Within  certain  limits,  the 
.egislature  has  power  to  prescribe  wbat  shall  be  evidence,  ji^rima/acie 
ur  eonclasive,  of  any  fact."  Without  pursuing  this  line  of  argument 
'orther,  we  conclude  that  the  deed  was  properly  received  as  prima 
'icie  evidence;  and  the  letters  of  the  administrator  de  bonis  non  hav- 
ing been  given  in  evidence,  the  only  other  question  is  as  to  the  juris- 
iiction  of  the  probate  court  over  the  estate  of  the  deceased. 

Administration  was  had  under  the  Laws  of  1859.  Section  2  pro- 
Tides  that  "letters  testamentary  and  of  administration  shall  be  granted 
in  the  coanty  in  which  the  mansion-house  or  place  of  abode  of  the  de- 
ceased is  sitaated.  If  he  had  no  mansion-house  or  place  of  abode  at 
;he  time  of  his  death,  and  be  possessed  of  lands,  letters  shall  be  granted 
in  the  coanty  in  which  the  land  or  a  part  thereof  lies."  Comp.  Laws 
IS62,  p.  512,  §  2.  As  Gadue  died  seized  of  lands  in  Doniphan  county, 
administration  was  proper  in  that  county,  unless  it  is  shown  that  he 
had  a  mansion-house  or  place  of  abode  in  some  other  county.  There 
-s  no  pretense  of  any  testimony  that  be  had  a  mansion-bouse  else- 

V.  23k— 20 
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where;  bnt  (he  claim  is  that  he  had  a  place  of  abode  in  Atchison 
coanty  at  the  time  of  his  death,  and  that»  therefore,  the  probate  court 
of  that  county  alone  had  jurisdiction  of  his  estate.  The  only  testi- 
mony bearing  on  this  question  is  that  of  Joshna  Sanders,  one 
*43l  of  the  'plaintiffs,  who  testified  that  he  knew  Peter  Gadue  in 
his  life-time,  and  knew  all  his  heirs;  that  he  '*knew  Gadue 
while  he  was  living  on  these  lands.  He  made  some  improyements. 
I  saw  him  building  a  house.  He  left  there  in  1857  or  1858,  and 
went  to  Eennekuk,  Atchison  county,  Kansas,  where  he  afterwards 
died.  He  died,  I  think,  in  the  fall  of  I860.''  And  that  of  Joseph 
Handolph,  who  testified  that  *' Peter  Cadae  left  the  land  about  the 
spring  of  1857.  I  saw  him  moving  away  to  Kennekuk,  Atchison 
oonnty,  Kansas."  And  that  of  A.  Perry,  who  testified  that  '"Peter 
Cadue  did  not  live  there  after  the  summer  of  1857." 

As  stated,  there  was  a  general  finding  for  defendants.  This,  of 
course,  implies  a  finding  of  jurisdiction  in  the  probate  court  of  Doni* 
phan  county, — ^a  finding  that  Peter  Gadue  had  no  place  of  abode  in 
Atchison  county  at  the  time  of  bis  death.  We.  cannot  say  that  the 
testimony  conclusively  shows  that  this  finding  was  incorrect.  We  un- 
derstand the  phrase  "place  of  abode"  as  implying  something  more 
than  a  place  of  temporary  sojourn ;  it  contemplates  residence,  im- 
plies permanence.  A  mere  temporary  sojourn  in  a  city,  for  pleasure 
or  business,  away  from  one's  established  residence  to  which  early  re- 
turn is  contemplated,  is  not  a  ''place  of  abode"  within  the  purview 
of  the  statute.  Here  the  purpose  of  deceased's  removal  to  Kennekuk 
is  not  shown,  nor  whether  he  intended  taking  up  a  permanent  resi- 
dence there,  or  still  regarded  this  land  as  his  permanent  home, — his 
legal  residence.  It  appears  from  the  testimony  quoted,  that  he  built 
a  house  on  this  land  before  leaving  for  Kennekuk;  and  it  also  ap- 
pears from  the  patent  that  this  land  was  patented  to  him  in  pursu- 
ance of  a  treaty  with  the  Kickapoos,  who  desired  that  one  section, 
"including  his  present  residence  and  improvements,"  be  granted  to 
him  on  account  of  his  services  as  interpreter.  It  is  almost  as  fair  a 
deduction  from  the  testimony  that  he  had  a  mansion-house  in  Doni- 
phan county,  and  on  these  lands,  as  that  he  had  a  place  of  abode  in 
Atchison  county.  At  any  rate,  after  the  probate  conrt  of  Doniphan 
county  took  jurisdiction  and  administered  upon  the  estate,  and 
*4t82  such  action  remained  unchal*lenged  for  years,  and  then,  upon 
inquiry  in  the  district  court,  a  finding  is  made  upon  this  testi- 
mony supporting  the  jurisdiotion,  we  do  not  feel  warranted  in  dis- 
turbing the  finding. 

We  have  considered  this  testimony  as  though  the  question  of  juris- 
diction was  fully  open  to  inquiry  as  an  original  question,  but  is  this 
strictly  so  ? 

There  being  no  other  question  in  this  case,  the  judgment  will  be 
affirmed. 

(All  the  justices  concurring.) 
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Valentine,  J.  I  ooncur  in  the  result  reached  by  my  brother 
Bbeweb;  but  I  wish  to  say  more  especially,  that  I  do  not  agree  with 
eoQBsel  for  plaintiffs  in  error,  that  the  word  "reciting/'  used  in  sec> 
tion  141  of  the  executors'  and  administrators'  act  of  1859,  (Gomp. 
Laws  1862,  pp.  532,  583,)  means  the  same,  or  as  much,  as  the  word 
"copjiDg"  or  "transcribing"  does.  If  the  legislature  had  meant 
''eopying,"  it  would  have  said  "copying;"  besides,  to  substitute  the 
woitl  "copying"  for  the  word  "reciting"  makes  nonsense.  The  words 
are,  **reciting  the  order  of  sale,  and  the  court  by  which  it  was  made/' 
ete.  How  could  "the  court"  be  copied  into  an  administrator's  deed? 
How  would  it  sound  to  say,  "copying  the  court"  in  such  a  case? 


G.  B.  Northrop  and  others  v.  8.  S.  Coopbr  and  others. 

January  Term,  1880. 

1.  Judicial  Sales :  Hotioe :  Time.  In  computing  the  thirty  days,  "at  least,  ** 
which  notice  of  sale  of  real  estate  taken  in  execution  must  be  published, 
the  day  of  the  first  publication  is  to  be  included,  and  the  day  of  sale  ex- 
duded.1 

2. :  Valid  Notice.    Such  a  notice  of  sale  is  not  vitiated  by  the  fact 

that,  instead  of  naming  a  specific  bour  as  the  time  of  sale,  it  stated  that 
the  property  will  be  sold  between  the  hours  of  10  o^clock  a.  m.  and  4 
o'clock  p.  H. 

S. :  Valid  Order.    An  order  of  sale  which  omits  to  state  the  rate  of 

interest  which  the  judgment  bears,  is  not  thereby  rendered  so  defective 
that  a  sale  made  thereunder  ought  to  be  set  aside. 

•433     *4. :  Appraisement:  Such  Sale  Undisturbed.     Neither 

should  the  sale  be  set  aside  where  the  order  omits  to  state  whether 
the  sale  is  to  be  made  with  or  without  appraisement,  but  directs  that  the 
sale  be  made  according  to  law,  and  the  sale  is  in  fact  made  without  ap- 
praisement, as  the  judgment  directed. 

5> :  Confirmation  of  Sale:  Smallness  of  Price.    Where,  after  a 

decree  foreclosing  a  mortgage,  the  mortgaged  property  is  duly  offered  for 
sale,  and  struck  off  to  an  outside  party  for  $100,  and  neither  mortgagee 
nor  mortga^r  is  present  at  the  sale,  and  it  does  not  appear  why  they  were 
absent,  or  that  they  were  misled  as  to  time,  or  were  unavoidably  prevented 
fiom  attending,  or  made  any  effort  to  attend,  or  tbat  they  even  intended 
or  desired  to  be  present,  and  no  want  of  good  faith  in  the  purchaser  or 
the  officer  is  shown,  held,  that  a  ruling  of  tb^  district  court  confirming 
and  refusing  to  set  aside  the  sale  will  be  sustained,  although  it  appears 
that  the  actual  value  of  the  property  was  from  $565  to  $938.^ 

^So,  in  comptttiog  the  time  allowed  for  redemption  from  tax  sales,  where  the 
«^  day  falls  on  Sunday,  it  should  be  excluded  in  the  computation  of  the  time, 
tpd  the  next  day  should  be  included.  English  v.  WllliamsoD,  84  Kan.  213,  8  Pac. 
Rep.  214.  • 

iQder  Gen.  St  Neb.  92d,  §64,  the  time  of  redemption  is  two  full  years  after  the 
^^J  of  the  sale.  The  day  of  the  sale  is  to  be  excluded.  McGavock  ▼.  PoUock. 
'^eb.)  14  N.  W.  Rep.  659. 

'See  Capital  Bank  v.  Huntoon.  85  Kan.  591, 11  Pac  Rep.  869,  and  oases  oitad. 
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Error  from  Jefferson  district  court. 

September  22, 1876,  C.  S.  Northrop  filed  his  petition  against  James 
M.  Cotton  and  Elizabeth  Cotton  in  the  district  court  of  Jefferson 
coanty,  for  judgment  against  James  M.  Cotton  upon  certain  notes, 
and  the  foreclosure  of  a  mortgage  given  to  secure  their  payncient. 
December  8,  1876,  plaintiff  amended  his  petition,  making  four  oth- 
ers defendants,  and  asking  simply  equitable  relief  against  them.  All 
were  duly  served  with  summons.  Sarah  Cotton,  another  defendant, 
was  made  a  party  on  her  own  motion,  and  filed  her  answer.  Febru- 
ary 19, 1877,  a  decree  was  granted  in  said  district  court  in  said  cause, 
rendering  judgment  against  said  James  M.  Cotton  in  favor  of  the 
plaintiff  for  the  sum  of  $659.11,  including  attorney's  fee,  and  for  costs 
of  the  action,  and  foreclosing  the  mortgage  and  the  interest  of  all  the 
defendants,  ordering  the  sale  of  the  mortgaged  premises  without  ap- 
praisement after  six  months'  stay  of  execution,  and  that  the  proceeds 
be  applied  to  the  said  judgment  against  James  M.  Cotton.  October 
8,  1877,  an  order  of  sale  was  issued  to  the  sheriff  of  said  county, 
directing  him  to  advertise  and  sell  according  to  law  the  premises  de- 
scribed in  said  decree,  and  charged  with  the  payment  of  said  judg- 
ment. The  sheriff  of  said  county  published  a  notice  of  the  sale  of 
said  premises,  and  on  the  day  fixed  in  such  notice  offered 
*434  *said  premises  for  sale,  allowed  the  same  to  be  bid  off  by  S.  S. 
Cooper,  defendant  in  error  herein,  for  the  sum  of  $100,  and 
made  a  return  of  his  proceedings.  November  15,  1877,  three  days 
after  the  day  of  sale,  the  said  sheriff  and  S.  8.  Cooper  applied  to  the 
court  for  an  order  confirming  said  sale,  which  order  the  court  granted, 
directing  taxes  to  be  paid  out  of  the  $100  paid  by  said  Cooper,  and  a 
deed  to  be  made  by  the  sheriff  for  the  premises  to  the  said  Cooper, 
defendant  herein.  November  21,  1877,  the  plaintiff  filed  his  motion 
to  set  aside  the  order  of  confirmation  and  the  sale  made  by  the  sheriff, 
and  at  the  same  time  certain  affidavits  in  support  of  said  motion ; 
and  the  court  set  aside  the  order  of  confirmation  upon  said  motion, 
but  continued  the  same  for  further  hearing  until  the  February  term 
of  said  court,  1878,  with  leave  to  parties  to  file  additional  affidavits. 
Afterwards,  J.  M.  Cotton,  the  judgment  debtor,  filed  his  motion  also 
to  set  aside  said  sheriff's  sale;  and  prior  to  the  hearing  of  the  mo- 
tion continued  to  the  February  term,  1878,  Northrop  and  J.  M.  Cotton 
filed  certain  affidavits  in  support  of  said  motion,  and  the  defendant 
Cooper  filed  certain  affidavits  in  opposition  thereto.  The  motion  was 
heard  at  the  February  term,  1878,  and  refused,  and  the  sale  confirmed, 
and  the  sheriff  ordered  to  execute  a  deed  and  put  the  said  Cooper  in 
possession  of  said  premises.  J.  M.  Cotton  has  since  deceased,  and  left 
surviving  him  Elizabeth  Cotton  (widow)  and  John  M.  Jones,  Ella 
Jones,  and  G.  W.  Cotton,  his  heirs  at  law,  who  are  joined  as  plaintiffs 
herein.  These  plaintiffs  complain  that  the  court  below  erred — Firsts 
in  sustaining  the  motion  of  S.  S.  Cooper  and  the  sheriff  for  a  confir- 
mation of  said  sale;  second,  in  overruling  the  motions  of  the  said  C.  8. 
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Northrop  and  James  M.  Cotton  for  an  order  to  set  aside  snch  oonfir* 
mation  and  sale  of  the  real  estate. 
R.  (7.  Bargholthaui  and  D.  S.  Alford^  for  plaintiffs  in  error. 

The  eoart  erred  in  grantiDg  a  confirmation  of  the  sale,  for  the  reason  that 
notice  of  the  sale  was  not  published  as  required  by  law.  (}en.  St. 
M35  1868,  c.  80.  §  457.  The  sheriff's  *retam  shows,  first,  that  the  first 
pDblication  of  this  notice  of  sale  was  made  October  13,  1877,  and  the 
sale  took  place  November  12,  1877,  which  allows  only  twenty-nine  full  days 
daring  which  the  notice  was  published,  which  would  clearly  be  insufficient; 
the  expression,  "for  at  least  thirty  days  befwe  the  day  of  sale/'  being  equiva- 
Jent  to  the  expression,  thirty  clear  days,  excluding  both  the  day  of  first  pub- 
lication and  the  day  of  sale.  Dougherty  v.  Porter,  18  Kan.  208.  209;  Garvin 
T.  Jennerson,  20  Kan.  371;  McCurdy  v.  Baker,  11  Kan.  *118;  White-crow  v. 
White- wing,  3  Kan.  *276;  Walsh  v.  Boyle,  30  Md.  266. 

The  notice  of  sale  was  also  defective,  in  that  it  did  not  give  notice  of  the 
time  of  the  sale,  within  the  meaning  and  spirit  of  the  statute.  The  notice  of 
sale  reads  as  follows:  "  On  Monday,  the  twelfth  day  of  November,  A.  D.  1877, 
between  the  hoars  of  10  o'clock  a.  m.  and  4  o'clock  P.  m.  of  that  day,"  etc. 
The  object  of  the  statute  is  manifestly  to  provide  that  all  parties  interested 
shall  have  proper  notice  of  the  time  when  the  sale  is  to  take  place.  The  hour 
of  the  sale  should  have  been  specified  in  the  notice.  Trustees  of  School  v. 
Snell,  19  111.  156. 

The  sale  should  have  been  set  aside  for  the  reason  that  the  order  of  sale  wa9 
BO  far  incomplete  as  to  vitiate  all  proceedings  of  the  sheriff  thereunder.  In 
this  particular,  the  statutes  of  Kansas  contemplate  (Gen.  St.  18(>8,  c.  80,  § 
446)  that  the  entire  amount  of  the  judgment  shall  be  set  forth  in  the  writ; 
and  this  would  indude  any  interest  that  might  have  accrued  on  the  amount 
ol  the  original  judgment  from  the  day  of  its  rendition  to  the  time  of  issuing 
the  writ.     Gen.  St.  1868,  c.  51,  J  6. 

The  proceedings  of  the  sheriif  under  the  writ  were  also  void,  for  the  rea- 
son that  the  property  was  sold  without  an  appraisement,  whereas  the  order  of 
ale  did  not  provide  for  such  a  sale.  The  proceedings  of  the  sheriff  were  void, 
in  that  he  failed  to  comply  with  the  command  of  the  writ.  It  must  expressly 
appear  in  the  writ  that  appraisement  is  waived,  or  it  is  the  duty  of  the  otiicer 
to  appraise  before  making  sale.    Gen.  St.  1868,  c.  80.  §  453;  Laws  1872,  c. 

This  sale  should  have  been  set  aside  on  account  of  the  gross  inade- 
H36      quacy  of  the  amount  bid  by  Cooper, — 3100.    Ac*cording  to  the  affi- 
davits filed  for  plaintiffs,  the  value  of  the  land  sold  was  at  least  $900, 
and,  according  to  defendant  Cooper's  afildavits,  the  value  may  be  determined 
it  a  somewhat  smaller  amount. 

We  do  not  understand  that  our  courts  are  deprived  of  all  discretion  or 
power  in  regard  to  confirming*  sales,  especially  in  foreclosure  cases.  This 
court  recognizes  this  equity  power  in  the  case  of  Dewey  v.  Linscott,  20  Kan. 
688,  690.     See.  also,  Strong  v.  Catton,  1  Wis.  408. 

Keeler  d  Gephart,  for  defendant  in  error,  S.  8.  Cooper. 

The  time  from  the  date  of  the  Qrst  publication  of  the  notice  in  question  un- 
Ui  the  day  of  sale,  including  the  day  of  the  first  publication  and  the  da>  of 
ale.  was  thirty-one  days.  Weitzel  v.  Hunter,  19  Kan.  222:  Dougiierty  v. 
Porter,  18  Kan.  206;  Beed  v.  Sexton,  20  Kan.  195.  Counsel  for  plaintiffs 
leem  to  rest  their  case,  as  to  computation  of  time,  upon  the  decision  in  Gar- 
vin V.  Jennerson,  20  Kan.  871 ;  but  it  does  not  at  all  follow  that  a  notice  re- 
quired to  be  published  ^for  at  least  thirty  days''  must  be  published  (if  in  a 
daily  paper)  in  thirty-one  consecutive  issues.  In  respect  to  the  filing  of  dep- 
ttitlons*  the  statute*  in  effect,  fixes  the  least  time  which  must  elapse  bettpeen 
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the  completion  of  one  act  and  the  commencement  of  another;  while,  as  to 
noUce  of  sheriffs*  sales,  the  statute  only  fixes  the  least  number  of  days  for  or 
during  which  the  notice  must  be  published.  If  the  statute  (section  457  of 
Code)  had  said,  ^^for  at  least  thirty  daySt  but  not  more  than  forty  days,*'  it 
would  be  clearly  apparent  that  the  phrases  '*at  least"  and  "not  more  than" 
were  intended  to  fix  a  minimum  and  maximum  time,  and  were  not  Intended 
to  vary  the  ordinary  rule  for  computing  thirty  or  forty  days*  notice.  It  seems 
that  the  legislature,  by  using  the  word  "for,"  intended  to  demand  a  notice 
which  should  continue  up  to  the  day  of  sale,  and,  by  the  words  "at  least  thirty 
days,"  meant  to  fix  a  minimum  time,  or  the  least  number  of  days  during 
which  the  notice  should  be  repeated  or  continued. 

As  to  the  time  of  sale,  the  notice  was  even  more  spedflc  than  was 
*437      necessary.    The  naming  of  an  hour  was  not  *e8sential.    There  is  no 
pretense  that  in  this  case  any  one  was  misled,  or  that  any  advantage 
as  to  time  was  taken  over  any  one  who  desired  to  bid. 

The  failure  of  the  clerk  to  state  in  the  writ,  or  to  indorse  thereon,  the  rate 
of  interest  on  the  judgment,  could  not  invalidate  the  proceedings  under  it. 
The  writ  correctly  stated  the  amount  and  date  of  the  Judgment. 

The  statute  (Laws  1872,  o.  66,  §  1)  does  not  require  that  the  special  execu- 
tion shall  state  that  appraisement  has  been  waived  in  the  mortgage.  The 
office  of  the  writ  is  to  direct  the  sheriff  what  to  do,  and  is  neither  to  explain 
how  the  court  arrived  at  its  judgment,  nor  to  direct  the  sheriff  to  abstaiu 
from  doing  what  is  not  required.  In  this  case  the  writ  directed  the  sherii! 
specifically  "to  cause  to  be  advertised  and  sold."  The  command  in  an  ordi- 
nary special  execution,  and  in  the  printed  blank  used  for  this  writ,  is,  "to 
cause  to  be  appraised,  advertised,  and  sold,"  and»  in  issuing  this  writ,  the 
clerk  struck  out  and  omitted  the  word  "appraised. "  The  sheriff  evidently  un- 
derstood the  command  to  be  to  sell  without  appraisement,  and  that  is  the  plain 
import  of  the  words  used.  Even  if  another  construction  could  have  been  put 
upon  the  writ,  it  is  now  immaterial,  because  the  sale  was  actually  made  in 
accordance  with  the  decree. 

The  value  of  the  land  in  question,  according  to  the  average  judgment  of 
plaintiffs'  witnesses,  was  $983,  and,  according  to  the  average  judgment  of  de- 
fendant Cooper's  witnesses,  was  $565. 

In  this  case  there  is  no  pretense  of  any  fraud,  collusion,  or  undue  practices 
on  the  part  of  the  defendant  Cooper.    He  was  a  stranger  to  the  action,  and 
had  no  sort  of  interest  in  the  plaintiffs'  claim  or  defendant  Cotton's  land. 
The  parties  to  the  action  willfully  stayed  away  from  the  sale.    The  debtor  and 
creditor  (plaintiff  Northrop  and  defendant  Cotton)  had  voluntarily  entered 
into  a  contract  that  the  land  should  be  sold  at  public  auction  at  whatever 
price  should  be  bid,  without  regard  to  the  value  of  the  land.    It  seems  to 
us  that  they  are  in  no  better  position  to  attack  the  sale  for  inadequacy 
*488      *of  price  than  they  would  be  if  they  had  themselves  acted  as  auc- 
tioneers, and  struck  the  land  off  to  Cooper  for  $100. 
There  Is  nothing  that  brings  this  case  within  any  rule  for  setting  aside  a 
judicial  sale  laid  down  in  any  case  cited  by  plaintiff  in  this  case,  or  cited  by 
either  party  in  the  case  of  Dewey  v.  Linscott,  20  ICan.  684. 

Brewer,  J.  After  a  decree  had  been  properly  entered,  foreclosing 
a  mortgage,  an  order  of  sale  was  issued,  the  property  advertised  for 
sale,  and  sold  to  8.  S.  Cooper  for  $100.  After  the  sale,  both  mort* 
gagor  and  mortgagee  file  motions  to  set  aside,  while  the  purchaser  files 
one  to  confirm  the  sale.  The  latter  is  sustained,  and  the  former 
overmledy  and,  upon  these  rulings,  the  plaintiffs  in  error  oome  to  this 
court. 
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The  first  question  is  as  to  the  publication  of  the  notice  of  sale.  It 
is  claimed  that  this  was  not  continued  for  a  sufficient  length  of  time. 
The  first  publication  was  October  18th,  and  the  sale  November  12tb« 
This,  excluding  the  day  of  sale,  would  give  thirty  days'  publication. 
Excloding  both  the  day  of  sale  and  the  first  day  of  publication  would 
leave  only  twenty-nine  days.  The  statute  requires  publication  "for 
at  least  thirty  days  before  the  day  of  sale."  This,  counsel  contend, 
reqaires  that  thirty  full  days  elapse  between  the  day  of  the  first  pub- 
lication and  the  day  of  sale ;  and  they  rely  upon  the  case  of  Garvin 
?.  Jennerson,  20  Ean.  371,  in  which  this  court  decided  that,  under  a 
fiiatnte  requiring  a  deposition  to  be  "filed  at  least  one  day  before  the 
day  of  trial,"  a  full  day  must  intervene  between  the  day  upon  which 
the  deposition  was  filed  and  that  upon  which  the  trial  is  commenced. 
The  distinction  is  this:  The  filing  of  the.  deposition  is  a  single  and 
inBtantaneoos,  the  publication  a  repeated  and  continuous,  act.  So, 
when  the  statute  requires  that  a  deposition  be  filed  at  least  one  day 
before  the  day  of  trial,  it  means  that  that  single  act  shall  be  done  and 
completed  at  least  one  day  before;  but  the  act  of  publication  is  not 

completed  at  least  thirty  days  before,  but  only  commenced 
*439    then  and  continues  from  its  ^commencement  up  to  the  day  of 

sale.  We  bad  occasion  to  notice  this  language  in  the  case  of 
ilcCurdy  v.  Baker,  11  Kan.  *111,  and  held  that  the  word  "for"  re- 
qaired  a  continuous  publication, — the  word  "for"  being  used  in  the 
sense  of  "during," — so  that  the  publication  must  be  during  at  least 
thirty  days,  and  continued  up  to  the  day  of  sale.  The  first  publica- 
tion is  no  more  than  any  other.  The  argument  would  be  just  as 
strong  that  thirty  full  days  must  intervene  between  the  day  of  the  last 
poblication  and  the  day  of  sale,  as  that  it  must  intervene  between  the 
(lay  of  the  first  publication  and  that  of  the  sale.  Indeed,  it  would  be 
stronger;  for  that  would  be  treating  the  publication  as  a  single  act, 
and  to  be  completed  at  least  thirty  days  before,  while  the  other  treats 
it  as  a  continuous  act,  part  of  which  is  to  be  performed,  and  part  not, 
at  least  thirty  days  before  the  day  of  sale.  Here  there  were  thirty 
days  of  publication  before  the  day  of  sale.  The  notice  was  therefore 
published  "for  at  least  thirty  days  before  the  day  of  sale,"  and  the 
motion  to  set  aside  the  sale  upon  this  ground  was  properly  overruled. 
See  the  case  of  Hagerman  v.  Ohio  Bldg.  &  S.  Ass'n,  25  Ohio  St.  186, 
in  vhich  a  similar  construction  is  put  upon  these  words,  and  the  day 
of  the  first  publication  held  to  be  included  within  the  required  thirty 
days. 

Secondly,  it  is  contended  that  the  notice  was  defective  in  not  fixing 
the  precise  time  of  the  sale.  It  read :  "On  Monday,  the  twelfth  day 
of  November,  1877,  between  the  hours  of  10  o'clock  a.  m.  and  4  o'clock 
P.M.  of  that  day,"  etc.  We  think  such  a  notice  sufficient.  It  is  not 
essential  that  the  precise  hour  be  named.  It  may  be  that,  if  it  were 
shown  that  any  person  appeared  at  any  time  between  the  specified 
limits  ready  to  bid,  and  that  the  property  was  struck  off  at  less  than 
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its  valne,  the  court  should  in  its  discretion  set  aside  the  sale;  but 
nothing  of  the  kind  appears  here.  The  motion  is  rested  upon  the 
supposed  defect  in  the  notice,  and  without  a  suggestion  even  that  any 
one  was  misled,  or  desired  to  bid. 

C!ounsel  cite  the  case  of  Trustees,  etc.,  v.  Snells,  19  111.  156,  in 

which  a  sale  was  set  aside  when  it  appeared  that  the  property 
*440     had  been  sold  *at  an  enormous  sacrifice,  and  that  the  notice 

simply  stated  that  on  a  given  day  the  sale  would  be  made ; 
yet  that  very  case  recognizes  the  propriety  of  a  notice  like  the  one 
before  us.     In  the  opinion  the  court  says : 

''The  object  of  a  public  sale  is,  by  fairness  and  competition,  to  evolve  tlie 
full  value  of  the  property  exposed,  and  produce  that  value  in  the  form  of 
money.  This  can,  as  a  general  rule,  only  be  done  by  making  the  sale  at  a 
convenient  or  public  place,  accessible  to  bidders,  and  during  the  ordinary 
business  hours  of  the  day.  The  notice  should  have  stated  the  hour  of  sale,  or 
that  the  sale  would  be  made  between  certain  named  hours  of  the  business  por* 
tion  of  the  day. " 

We  think  a  better  practice  would  be  to  have  the  notice  state  the 
precise  hour  of  sale,  and  if  in  any  case  injury  is  shown  to  have  re- 
sulted to  either  judgment  debtor  or  creditor  from  a  failure  to  state 
such  precise  hour,  the  sale  should  be  set  aside;  but  where  the  notice 
states  that  the  sale  will  be  made  between  certain  named  hours  of  the 
business  portion  of  the  day,  the  sale  ought  not  to  be  set  aside  upon 
a  mere  possibility  of  injury  from  such  notice. 

A  third  objection  is  that  the  order  of  sale  was  defective  in  not  stat- 
ing the  rate  of  interest  which  the  judgment  bore.  It  in  fact  bore 
12  per  cent,  interest.  We  do  not  think  this  vitiates  the  order  or 
the  proceedings  under  the  order.  The  amount  for  which  the  property 
was  sold  was  far  below  that  of  the  judgment,  and  a  mere  irregularity 
which  does  no  one  the  slightest  injury  should  not  work  an  entire 
overthrow  of  proceedings  had  under  the  order. 

A  fourth  matter  is  that  the  order  of  sale  did  not  specifically  direct 
that  the  sale  be  made  without  appraisemei^.  The  judgment  and  de- 
cree so  directed,  but  the  order  directed  that  the  property  be  "adver- 
tised and  sold  according  to  law."  This,  too,  if  a  defect  at  all,  is  not 
one  sufficient  to  justify  a  setting  aside  of  the  sale.  The  decree  directed 
a  sale  without  appraisement,  the  law  authorized  such  a  decree,  and 
the  sale  was  so  made.     It  was  therefore  made  according  to  law. 

A  final  matter  is  the  inadequacy  of  the  bid.  The  property 
*441  was  sold  for  $100.  Several  affidavits  were  read.  The  *value 
of  the  land,  according  to  the  average  judgment  of  plaintiff's 
witnesses,  was  $938,  and  according  to  that  of  the  purchaser's  wit* 
nesses  was  $565.  Clearly,  then,  the  property  was  struck  off  for  a 
sum  far  below  its  actual  value.  Is  this  sufficient  to  justify  the  setting 
aside  of  the  sale?  No  excuse  is  shown  for  the  absence. of  plaintiff 
or  defendant  in  the  judgment  at  the  time  of  sale.  There  is  nothing 
to  show  that  they  were  ignorant  of  or  misinformed  as  to  the  time,  or 
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that  they  were  preveDted  from  attending,  or  even  that  they  purposed 
or  desired  to  attend.  So  that,  as  the  case  stands  before  us,  the  par- 
ties mterested,  knowing  of  the  sale,  intentionally  stayed  away  and 
took  the  chances  of  other  parties  offering  full  value,  and  when  disap* 
pointed  in  this  expectation,  and  after  the  property  had  been  struck 
off  to  a  party  bidding  in  good  faith,  come  into  court  and  ask  that  the 
sale  be  set  aside  because  the  sale  had  not  been  for  anything  like  the 
leal  value.  In  other  words,  at  their  instance  the  property  is  put  up 
to  be  sold  to  the  highest  bidder,  and  when  it  is  so  sold  they  complain 
beeaase  such  bidder  did  not  bid  more.  It  was  the  officer's  duty  to 
strike  it  off  to  the  highest  bidder,  a  duty  they  bad  called  upon  him 
to  perform.  He  acted  in  good  faith.  The  purchaser  acted  in  the 
same  good  faith.  He  offered  what  he  was  willing  to  give.  He  was 
ander  neither  legal  nor  moral  obligation  to  offer  more,  and  the  prop- 
erty was  struck  off  to  him  at  his  bid.  There  was  nothing  in  the  con- 
doct  of  the  officer  or  purchaser  to  justify  a  court  of  equity  in  depriv- 
hg  the  latter  of  the  benefits  of  bis  purchase.  And  when  the  parties 
interested,  with  full  knowledge,  deliberately  let  the  matter  go  by  de- 
fault, what  right  have  they  to  ask  a  court  of  equity  to  interfere  ?  The 
result  has  followed  from  their  own  laches  and  indifference. 

The  case  is  very  different  from  that  of  Dewey  v.  Linsoott,  20  Ean. 
^S4,  which  is  referred  to  by  counsel.  There  the  creditor  made  rea- 
sonable efforts  to  be  represented  at  the  sale,  but  failed  through  uo 
finlt  of  his.  His  misfortune,  after  proper  endeavor,  was  a  basis  for 
the  interference  of  a  court  of  equity.  Here  there  was  no 
'M3    effort,  *and  the  absence  was  voluntary.     In  that  case  we  said : 

"Now,  if  the  plaintiff,  being  present  at  the  sale,  had  made  no  bid,  or, 
i aware  of  the  sale,  he  bad  made  no  effort  to  attend  or  be  represented,  or  bad 
:^n  culpably  negligent  in  his  efforts  therefor,  or  if  after  sale  he  had  unrea- 
3c^nabl7  delayed  in  making  his  application  to  the  court,  so  that  there  was  in 
fjct  nothing  but  the  mere  inadequacy  of  the  price  as  a  gpround  for  his  ap- 
^cation,  the  court  might  perhaps  fairly  say  that  there  was  no  ground  for 
ir-terference." 

The  views  tbns  expressed  we  reaffirm.  Here  there  is  mere  in- 
^iequacy  of  price,  and  not  such  inadequacy  as  of  itself  is  sufficient 
to  justify  a  court  in  disturbing  the  sale.  Indeed,  it  is  doubtful 
viiether  mere  inadequacy  would  ever  be  sufficient  of  itself  to  justify 
tile  setting  aside  of  a  sale.  If  the  creditor  was  present  and  saw  the 
property  going  at  a  sacrifice  without  bidding  himself,  he  would  not 
i)e  permitted  to  complain  of  the  inadequacy  of  the  price,  and  avoid 
t£e  sale.  And  if,  knowing  of  the  sale,  he  voluntarily  stays  away, 
Uid  takes  the  chances  of  others  bidding  full  value,  he  is  in  but  little 
^tier  position  to  complain.  It  is  for  the  interest  of  debtors  and  cred- 
itors alike  that  public  sales  be  upheld.  They  will  be  more  attended, 
^d  better  prices  obtained.  Few  will  care  to  bid,  if,  after  bidding  in 
gcod  faith,  having  the  property  struck  off  to  them,  and  their  money 
paid  to  the  officer,  they  have  to  run  the  gauntlet  of  an  inquiry  into 
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fhe  saffioienoy  of  their  bid.  Sales  purporting  to  be  to  the  highest 
bidder  sbonld  be  so  made,  and  the  highest  bidder  aoting  in  good  faith 
should  have  a  guaranty  that  bis  bid  will  obtain  the  property,  even 
though  he  may  not  have  bid  as  much  as  some  may  think  the  property 
worth.  But  it  is  unnecessary  to  decide  that  no  inadequacy  is  great 
enough  to  avoid  the  sale;  it  is  sufficient  to  say  that  that  appearing 
in  this  case  is  not. 

We  see  no  error  in  the  ruling  of  the  district  court,  and  it  will  be 
affirmed . 

(All  the  justices  concurring.) 
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Januaiy  Term,  188Q. 

Sales:  Misrepresentation.  A  misrepresentation  as  to  the  market  price  of 
an  article  of  general  commerce,  made  falsely  and  fraudulently  by  one 
party  to  induce  a  sale,  and  relied  upon  by  the  other,  wUl  not  avoid  a  con- 
tract therefor,  when  there  are  no  circumstances  making  it  the  special 
duty  of  the  one  party  to  communicate  the  knowledge  he  possesses,  and 
none  giving  him  peculiar  means  of  ascertaining  such  market  price.^ 

Error  from  Lyon  district  court. 

E.  Epstein  &  Go.  sued  Graffenstein  for  damages,  for  the  alleged 
breach  of  a  written  contract  for -the  sale  of  certain  wool.  At  the  Sep- 
tember term,  1879,  of  the  district  court,  the  plaintiffs  had  judgment 
against  the  defendant,  who  brings  the  case  here. 

Oillett  dt  Forde,  for  plaintiff  in  error. 

1  See  Hunter  v.  Lee,  11  Kan.  2S5,  and  note.  Damages  on  account  of  mlsrepre- 
sentation  and  fraud,  see  Cavender  v.  Roberson,  83  Kan.  6^,  7  Pac.  Rep.  152. 

A  party  will  be  relieved  from  the  effects  of  any  transaction  into  which  be  was 
induced  to  enter  by  means  of  fraud  or  false  representations,  Schneider  V:  Foote, 
27  Fed.  Rep.  581;  Singer  Manuf  g  Co,  v.  Yarger.  12  Fed.  Rep.  487;  Rosenthal  v. 
Poole,  (Md.)  5  Atl.  Rep.  246;  Alexander  ▼.  Church,  (Conn.)4  Atl.  Rep.  108;  Hor- 
ton  V.  Handvil,  (N.  J.)  8  Atl.  Rep.  72;  Webb  ▼.  Fuller,  (Me.)  1  Atl.  Rep.  787;  Rod- 
liff  V.  Dallinger,  (Mass.)  4  N.  E.  Rep.  805;  Oakley  v.  Ritchey.  (Iowa.)  28  N.  W. 
Rep.  448;  Wooley  v.  Drew,  (Mich.)  18  N.  W.  Rep.  594;  Parks  ▼.  Burbank,  (Iowa,) 
12  N.  W.  Rep.  729;  Chandler  v.  Chllds,  (Mich.)  8  N.  W.  Rep.  397;  Cavender  v. 
Roberson,  88  Ean.  626,  7  Pac.  Rep.  162;  and  a  contract  so  procured  will  not  be 
enforced,  Seeley  v.  Reed,  25  Fed.  Rep.  861;  Coolidge  ▼.  Qoddard,  (Me.)  1  Atl,  Rep. 
881;  Mills  v.  Collins,  (Iowa,)  25  N.  W.  Rep.  109;  Seeberger  v.  Hobert,  (Iowa,)  8 
N.  W.  Rep.  482;  Stimson  v.  Helps,  (Colo.)  10  Pac.  Rep.  290;  Blair  v.  Chicago  & 
A.  Ry.  Co.,  (Mo.)  1  S.  W.  Rep.  850.  See,  also,  McKinney  ▼.  Crady,  (Ky.)  1  S.  W, 
Rep.  402,  and  note.  A  sale  procured  by  such  means  passes  no  title  to  the  par- 
chaser,  notwithstanding  the  actuoi  or  constructiTs  deliyery  of  the  goods,  or,  at 
the  most,  only  a  defeasible  title.  Ensign  y.  Hoffleld,  (Pa.) 4  Atl.  Rep.  189;  Neff  ▼• 
Landis,  (Pa.)  1  Atl.  Rep.  178;  Amer  ▼.  Hightower,  (Cal.)  11  Pac  Rep.  697,  and 
note:  Taylor  y.  Mississippi  Mills.  (Ark.)  1  8.  W.  Rep.  288. 

False  representations  are  a  ground  of  relief,  if  made  as  upon  the  knowledge  of 
the  party  making  them,  though  he  did  not  know  them  to  oe  untrue.  Lypcli  v. 
Mercantile  Trust  Co.,  18  Fed.  Rep.  486;  Seeberger  v.  Hobert,  (Iowa,)  8  N.  W.  Rep. 
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ScaU  d  Lynn,  for  defendants  in  error. 

It  appears  to  us  that  not  one  of  the  cases  cited  and  relied  upon  hythe  plain- 
tiff in  error  sustains  his  view,  nor  is  any  one  of  them,  in  our  Judgment,  anal- 
ogous to  the  case  at  bar. 

The  contract  of  sale  sought  to  be  avoided  in  this  case  is  one  in  reference  to 
a  commodity  that  is  bought  and  sold  every  day  during  the  proper  season.  As 
in  the  case  of  com,  wheat,  hogs,  and  cattle,  all  men  have  the  same  "ordinary 
and  accessible  means  of  information"  as  to  its  price  or  market  value,  and 
therefore  no  man  has  the  right  to  rely  upon  the  representations  which  one 
party  may  make  upon  that  subject.  Trade  and  business  cannot  be  hampered 
in  order  that  men  should  be  protected  against  their  own  folly,  or  from  the  re- 
sults of  ignorance  about  those  things  which  all  men  of  ordinary  sense  and 
vigilance  ought  to  know.  We  are  not  discussing  the  question  of  morals.  The 
law  must  draw  the  line  somewhere,  and  it  "does  not  go  to  the  romantic 
^444  length  of  ^giving  indemnity  against  the  consequences  of  indolence  and 
folly,  or  a  careless  indifference  to  the  ordinary  and  accessible  means  of 
information."  2  Kent,  Comm.  484,  485.  See,  also,  2  Pars.  Cont.  (5th  Ed.) 
773;  Foley  v.  CJowgill,  5  Blackf.  18;  Cronk  v.  Cole,  10  Ind.  485;  Chit.  Cont 
681;  Baily  v.  Merrell,  3  Bulst.  94;  Moore  v.  Turbeville,  2  Bibb.  602;  Van 
Epps  V.  Harrison,  5  Hill,  69;  Davis  v.  Meeker,  5  Johns.  354;  Speiglemyer  v. 
Crawford,  6  Paige,  256;  Medbury  v.  Watson,  6  Mete.  260;  Bishop  v.  Smidl, 
63  Me.  12. 

Bbeweb,  J.  Plaintiffs  sued  defendant  for  a  breach  of  the  follow- 
ing contract : 

"Empokia,  May  26.  1879. 

"I  have  sold  this  day  to  £.  Epstein  &  Co.  my  wool,  (1.100  fleeces,)  at  20 
cents  per  pound,  to  be  delivered  at  Emporia.  Eeceived  ten  dollars  on  con- 
tract. Wm.  Gbaffenstein." 

One  ground  of  defense  was  as  follows : 

"(8)  For  a  third  defense  defendant  says  that,  at  the  date,  to-wit,  May, 
1879.  the  plaintiffs  came  to  the  premises  of  defendant,  and  contracted  to  pur- 
chase some  wool  of  defendant  at  the  price  of  twenty  cents  per  pound,  and  at 
the  time  falsely  and  fraudulently  represented  that  said  price  was  liigher  than 
the  market  price,  they  well  knowing  to  the  contrary;  which  representations 
defendant,  not  knowing  the  market  price  thereof  at  that  time,  relied  on  and 
agreed  to  let  them  have  it  at  that  price;  but  plaintiffs  were  wool-buyers  at  the 
time,  and  had  been  long  before,  and  the  fact  was  that  wool  had  at  that  time 
largely  advanced,  and  said  sum  was  much  less  than  the  market  price,  and 
piaintifEs  well  knew  it  at  the  time;  that,  as  soon  as  defendant  discovered  the 
^Qd,  he  declined  and  refused  to  comply  with  the  said  contract."  , 

4ffi;  Slimson  v.  Helps,  (Colo.)  10  Pac.  Rep.  290;  Wilson  v.  State,  (Ark.)  1  S.  W. 
Rep.  71.    See,  to  thQ  contrary.  Bowker  v.  De  Long,  (Mass.)  4  N.  £.  Hep.  885. 

£qQity  will  not  interfere  when  the  facts  are  known  to  both  parties,  and  each 
acts  on  his  own  Jndgment,  because  it  turns  out  that  they  or  either  of  them  were 
auitaken  as  to  the  legal  effect  of  the  facts,  Seeley  v.  Reed,  26  Fed.  Rep.  861;  nor 
unlesfl  the  misrepresentaUon  be  of  some  material  matter,  Buckner  v.  Street,  15 
M.  Rep.  855;  Bank  of  Bamesville  v.  Yocum,  (Neb.)  9  N.  W.  Rep.  84;  Hall  v. 
Johnson,  (Mich.)  9  N.  W.  Rep.  55;  in  regard  to  which  reliance  is  placed  by  one 
partT  on  the  other,  Bncktfer  ▼.  Street,  15  Fed.  Rep.  865;  Berringer  v.  Beecher, 
(Micii.)  86  N.  W.  Rep.  491;  Humphrey  v.  Merriam,  (Minn.)  30  N.  W.  Rep.  188; 
Heineman  ▼.  Steiger,  (Mich.)  19  K.  W.  Rep.  965;  by  which  he  was  actually  misled 
V)  hii  prejudice  and  injury,  Buckner  v.  Street,  15  Fed.  Rep.  865;  Humphrey  v. 
feriam,  {Minn.)  20  N.  W.  Rep.  188;  Heineman  v,  Steiger,  (Mich.)  19  N.  W.  Rep. 
%;  and  not  merely  expressions  of  opinion  in  regard  to  matters  open  to  inquiry 
by  both  parties,  Buckner  v.  Streets  15  Fed.  Rep.  865. 
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Upon  the  trial,  defendant  offered  testimony  in  support  of  this  coant 
in  the  answer,  but  the  court  ruled  that  the  testimony  was  inadmissi- 
ble, and  this  ruling  is  the  error  alleged.  Gonnsel  for  plaintiff  in  error 
fairly  state  the  question  thus  presented  to  be  "whether  a  false  and 
fraudulent  representation  as  to  the  market  price  of  a  commodity  made 
by  a  purchaser,  who  knows,  to  a  seller,  who  does  not  know,  the  mar« 
ket  price,  to  induce  a  sale  more  advantageous  to  the  purchaser 
than  he  could  otherwise  get,  and  which  representation  is 
*445  be*lieved  and  relied  on  by  the  seller  to  his  damage,  is  such  a 
fraudulent  representation  as  avoids  his  contract  of  sale?" 
This  question  thus  presented  must  be  answered  in  the  negative. 
It  will  be  noticed  that,  as  stated,  the  question  eliminates  two  ele- 
ments, which  sometimes  enter  in  to  affect  the  force  of  the  misrepre- 
sentation, t.  e.,  that  of  some  personal  trust  or  confidential  relation, 
and  that  of  peculiar  means  of  knowledge.  Sometimes  there  are  sueh 
relations  between  the  parties,  or  their  situations  are  such,  that  a  pe- 
culiar obligation  rests  on  the  one  who  knows  to  reveal  bis  knowledge. 
There  may  be  some  trust  relation  between  the  two,  or  a  recognized 
habit  of  dealing  in  dependence  upon  the  party's  statements  and  rep- 
resentations. In  such  cases  there  is  a  peculiar  duty  resting  upon  the 
party  to  disclose  the  true  facts.  A  confidential  adviser,  an  attorney, 
a  factor,  an  agent,  all  hold  such  relations  that  they  are  under  spe- 
cial duty  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 
So,  where  from  a  long-continued  course  of  dealing  the  party  making 
the  representations  knows  that  the  other  has  become  accustomed  to 
act  upon  his  representations,  he  may  not  presume  upon  such  confi- 
dence to  impose  a  falsehood*  So,  also,  where  there  are  peculiar 
means  of  knowledge  possessed  by  one  and  not  open  to  the  other,  as 
where  a  dealer  in  precious  stones  trades  with  one  inexperienced  and 
ignorant  of  the  values  of  such  articles.  Acquaintance  with  such  val- 
ues, or  the  tests  of  quality,  is  not  acquired  at  once,  or  by  the  mere 
asking ;  it  requires  training  and  time.  So,  if  a  dealer  knows  that  a 
party  is  confined  to  bis  room  by  injury  or  disease,  and  compelled  to 
depend  on  the  information  brought  to  him,  and,  indeed,  generally, 
where  the  parties  cannot,  by  reasonable  care  and  diligence,  place 
themselves  upon  equal  terms,  the  law  casts  a  higher  obligation  to  re- 
veal the  truth. 

None  of  these  elements  enter  into  this  case.  The  article  was  one 
of  general  commerce;  there  was  no  special  relation  of  trust  or  con- 
fidence; no  peculiar  training  was  prerequisite  to  a  knowledge  of 
values ;  the  market  price  was  a  matter  of  public  knowledge,  and 
*446  could  be  ascertained  by  any  one  by  ^reasonable  effort  and  in- 
quiry. Under  such  circumstances,  if  the  one  party  chooses  to 
take  the  statements  of  the  other,  and  act  upon  them,  rather  than 
make  any  inquiry  as  to  the  market  price,  he  cannot  thereafter  re- 
pudiate his  contract  on  account  of  the  falsity  of  the  statements.  "It 
must  appear  that  the  injured  party,  not  only  did  in  fact  rely  upon 
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the  fraudalent  Btatement,  but  bad  a  rigbt  to  rely  upon  it  in  tbe  full 
belief  of  its  tmtb ;  for  otherwise  it  was  bis  own  fault  or  folly,  and  he 
caDDot  ask  of  the  law  to  relieve  him  from  the  consequences/'  2 
Pars.  Gont.  (dd  Ed.)  270. 

CoQDsel  argne  in  favor  of  the  rule,  as  they  claim  it,  that  it  will 
tend  to  promote  honesty  in  business  transactions,  and  encourage  the 
eonfidence  which  one  man  should  have  in  another  in  the  statements 
he  makes.  It  may  well  be  doubted  whether,  as  a  matter  of  public 
policy,  snoh  a  rule  would  be  wise;  whether  it  is  not  better  that  every 
one  should  understand  that  it  is  his  duty  to  make  reasonable  and 
ordinary  effort  to  acquaint  himself  with  all  the  facts  necessary  for 
bis  guidance  in  making  a  contract  before  he  makes  it,  and  that,  if  be 
fails  to  make  such  effort,  he  must  abide  by  the  contract.  Attention 
to  business,  and  prudence  in  making  contracts,  are  of  no  small  im- 
portance. Inquiry  before  is  vastly  better  than  inquiry  after.  A  dis- 
position, after  entering  into  a  contract  which  proves  unfavorable,  to 
search  for  some  means  of  getting  out  of  it,  is  unfortunate.  It  en- 
courages misconstruction  of  statements,  misrecoUection  of  words,  and 
villful  falsehood.  A  party  who  finds  on  inquiry  that  he  cannot  avoid 
bis  contract,  except  by  proof  of  misrepresentations  by  tbe  other  party, 
isouder  fully  as  strong  temptation  to  impute  such  misrepresentations, 
as  a  party  seeking  a  contract  is  to  make  them. 

Bnt  it  is  scarcely  necessary  to  pursue  this  question  of  policy  further. 
We  think  the  law  is  tbe  other  way,  and  any  change  in  the  rule  must 
k  made  by  the  legislature.  Counsel  refer  us  to  no  authorities  which 
come  squarely  up  to  the  rule  they  contend  for.  They  refer  us  to  four 
which  they  claim  tend  that  way.  In  Ellis  v.  Andrews,  56  N. 
*447  Y.  83,  there  is  an  ^expression  in  tbe  opinion  of  tbe  court  which 
seems  to  countenance  this  claim;  but  the  expression  is  obiter, 
and  the  decision  in  the  case  in  no  manner  sustains  them.  In  that 
case  there  was  simply  a  false  statement  as  to  the  value  of  the  prop- 
erty sold,  and  it  was  held  that  this  would  not  sustain  an  action  of 
fraud  by  the  purchaser,  who  relied  on  this  statement.  In  Davis  v. 
^ackson,  22  Ind.  233,  the  misrepresentation  consisted  in  this;  that 
tbe  seller  stated  that  a  stock  of  goods,  about  which  he  knew,  while 
.he  purchaser  did  not  know,  would  invoice  $3,500,  when  it  only  in- 
voiced $1,500.  An  invoice  was  requested  before  the  purchase,  but 
tiie  seller  excused  himself  therefrom,  on  the  ground  of  a  lack  of  time. 
That  the  court  did  not  intend  to  depart  from  their  former  rulings, 
hereafter  to  be  noticed,  is  evident  from  the  fact  that  they  say  that, 
when  the  term  "value''  was  used,  the  jury  must  have  understood  it  as 
referring  to  the  amount  of  goods,  rather  than  the  prices.  In  Lord  v. 
French,  61  Me.  420,  the  seller  agreed  to  sell  a  stock  of  goods  at  the 
Boston  prices  of  similar  goods  at  that  date,  but  fraudulently  made  out 
a  bill  with  prices  above  the  Boston  prices  some  $500,  which  the  pur- 
chaser, in  ignorance  of  the  fraud,  paid  for,  and  then  sued,  and  ob- 
tained judgment. 
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On  tb«  other  hand,  in  a  later  case,  (Bishop  v.  Small,  68  Me.  12,) 
the  same  coart  held  that  an  action  of  deceit  will  not  lie  npon  a  sell- 
er's false  representations,  either  as  to  what  a  patent-right  cost  him, 
or  at  what  price  he  had  sold  territory  rights  therefor,  or  npon  his 
statements  as  to  its  merits  or  prospective  profits.  The  exact  ques- 
tion was  ruled  upon  in  Indiana,  where  the  supreme  court  held  **  that 
misrepresentations  by  one  contracting  party  to  the  other,  as  to  the 
value  or  quantity  of  a  commodity  in  market,  when  correct  informa- 
tion on  the  subject  is  equally  within  the  power  of  both  parties,  with 
equal  diligence,  do  not,  in  contemplation  of  law,  constitute  fraud.*' 
Foley  V.  Gowgill,  5  Blackf.  18.  And  this  rule  is  followed  by  that 
30urt  in  Cronk  v.  Cole,  10  Ind.  485,  where  it  was  decided  **  that  it 
cannot  be  said  that  the  market  value  of  a  commodity  is  pecu- 
^^448  liarly  within  the  knowledge  of  one  person  more  than  an*other, 
as  the  channels  of  information  are  equally  open  to  all;  and  a 
party  to  a  contract  of  sale  of  a  marketable  commodity  has  no  ri^ht  to 
rely  upon  the  representations  of  the  other  party  touching  the  market 
value  of  that  commodity."  And  in  support  of  these  views  the  court 
cites  Chit.  Cent.  681,  and  the  following  cases:  Bailey  v.  Merrill, 
3  Bulst.  94;  Moore  v.  Turbeville,  2  Bibb,  602^  and  others  there  re- 
ferred to.  See,  also,  2  Kent,  Gomm.  486,  and  cases  cited.  And  in 
the  latter  work  we  find  this  statement  of  the  course  of  decision. 

"The  cases  have  gone  so  far  as  to  hold  that,  if  the  seller  should  even  falsely 
affirm  that  a  particular  sum  had  been  bid  by  others  for  the  property*  by  which 
means  the  purchaser  was  induced  to  buy,  and  was  deceived  as  to  the  value, 
no  relief  was  to  be  afforded;  for  the  buyer  should  have  informed  himself  from 
proper  sources  of  the  value,  and  it  was  his  own  folly  to  repose  on  such  asser- 
tions made  by  a  person  whose  interest  might  so  readily  prompt  liim  to  invest 
the  property  with  exaggerated  value.  Emptor  emit  quam  minimo  potest; 
venditor  f>endit  quam  maasimo potest." 

We  see  no  error  in  the  ruling,  and  the  judgment  will  be  affirmed. 
(All  the  justices  concurring.) 
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John  Jsffbibs  v.  WilIiIam  H.  Olabk. 
January  Term,  1880. 


L  Taxation:  Deed  Defeated:  Lien  for  Tax:  No  (General  Execution 
Where  the  bolder  of  a  tax  deed  is  defeated  in  an  action  against  him  for 
the  reoovery  of  the  land  sold,  and  the  successful  claimant  is  adjudged  to 
pay  to  the  holder  of  the  tax  deed  all  taxes,  interest,  and  costs  before  the 
claimant  shall  be  let  into  full  possession,  the  court  does  not  commit  error 
in  refusing  to  award  an  execution  in  behalf  of  the  holder  of  the  tax  deed 
against  the  property  of  the  successful  claimant  to  collect  the  taxes  from 
the  goods  and  chattels,  lands  and  tenements,  of  such  claimant.  ^ 

1 :  Descriirtion :   Owner  Estopped  to  Question.    Where  certain 

premises,  subject  to  taxation,  were  assessed  for  the  year  1878  by  C, 

M4d  the  owner,  (who  *  was  at  that  time  the  authorized  person  to  assess  the 
land,)  by  the  following  name  and  description: 


Nakx  ov  Owvbb 

DncBipnoir. 

Sbo. 

T. 

19 

A. 
2 

Valu- 
ation. 

W.  H.  Clark 

2  acres  in  E.  i,  N.  W.  i,  N.  E.  i 

2 

17 

$600 

^-hddf  that  C,  the  owner  and  assessor,  is  thereafter  estopped  from  ob- 
taining a  discharge  of  the  land  from  the  payment  of  the  taxes  under  the 
assessment,  on  the  ground  that  the  description  is  so  uncertain  that  all 
the  tax  proceedings  are  void. 

Error  from  Franklin  district  court. 

On  January  3, 1878,  John  Jeffries  took  possession  of  a  small  house 
and  lot  in, Ottawa,  under  and  by  virtue  of  a  tax  deed.  On  January 
31, 1878,  he  brought  an  action  against  W.  H.  Clark,  who  claimed  to 
be  the  owner  of  the  premises,  to  quiet  the  title.  On  February  25, 
1878,  Clark  brought  an  action,  in  the  nature  of  an  ejectment,  against 
Jeffries,  for  the  same  property.  The  two  causes  were  consolidated, 
and  tried  by  the  court  without  a  jary,  on  September  20,  1878.  The 
eourt  found  the  following  facts : 

(1)  That  in  the  year  1878,  Wm.  H.  Clark  was  the  owner  in  fee,  and  in  the 
possesion,  of  the  following  real  estate,  situate  in  Ottawa  city,  Franklin 
county,  Kansas,  to- wit:  Commencing  at  a  point  30  feet  west  and  711  feet 
sooth  of  the  north-west  comer  of  the  north-east  quarter  of  the  north-east  quarter 
of  section  (2}  two,  township  (17)  seventeen,  range  (19)  nineteen,  thence  run- 
H  west  2i60  feet,  thence  south  270  feet,  thence  east  260  feet,  thence  north 
^0  feet,  to  the  place  of  beginning,  being  the  same  lands  described  in  said 
tadeed. 

^But  a  lodgment  declaring  such  taxes  a  lien,  and  awarding  an  execution  to  sell 
nch  land  u>  satisfy  snch  lien,  is  proper.  RusseU  v.  HudsoUt  28  Kan,  99.  A  pur- 
diaser  at  a  tax  sale,  whose  title  in  an  ejectment  action  is  adjudged  defective,  is 
^titled  to  a  recovery  of  all  taxes  paid  by  him  and  interest  thereon,  whether  paid 
vitluQ  three  years  before  the  commencement  of  the  action  or  not.  Coonraot  v. 
liven,  81  Kan.  30,  2  Pac.  Rep.  86a 
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(2)  Tliat  said  real  estate  was  assessed  for  the  year  1878  by  the  following 
name  and  description*  to-wit: 


Name  or  Owhbb. 

Debcbiption. 

Sue. 

T. 

R. 

A. 

VAtu- 

ATIOW. 

W.  n.  Clark 

2  acreBin  B.  i,  N.  W.  h  N.  E.  i^ 

2 

17 

19 

2 

$500 

— And  that  such  assessment  was  made  by  defendant,  Clark,  who  was  at  that 

time  the  duly-authorized  person  to  assess  said  land. 
*450  (3)  That  tlie  land  was  in  the  same  name,  and  by  same  de*scription»  as 
last  above  mentioned,  placed  on  the  tax  duplicate  of  Franklin  county 
for  the  year  1873,  and  tuxes  were  levied  upon  the  land  for  said  year  by  the 
duly-authorized  officers,  and  that  the  state  tax  for  general  revenue  levied  upon 
the'land  for  said  year,  and  placed  upon  the  tax  duplicate,  was  six  (6)  mills 
on  each  dollar  (SI)  valuation,  making  a  total  state  tax  for  general  revenue  of 
three  dollar's,  ($3;)  when  the  law  then  in  force,  under  which  the  tax  was  levied, 
only  allowed  and  permitted  a  levy  of  state  tax  for  the  year  of  five  mills  (5)  on 
each  dollar  ($1)  valuation,  or  a  total  state  tax  for  general  revenue  upon  tlie 
land  of  two  and  50-100  dollars. 

(4)  That  the  state,  school,  county,  city,  and  school  taxes  were  duly  and 
legally  levied  upon  the  land,  upon  the  valuation  of  $500,  in  addition  to  the 
state  tax  for  general  revenue. 

(5)  That  the  tax  was  not  paid,  and  that,  on  May  7, 1874,  the  land  was  sold 
for  taxes,  including  the  excess  of  50-100  dollars  so  levied  for  state  tax,  and 
was  purchased  by  G.  W.  Hamblin  for  the  sum  of.  $28.47,  and  a  certificate  of 
sale  issued  to  him  by  the  county  treasurer,  as  provided  by  law. 

(6)  That  the  subsequent  taxes  for  the  year  1874,  amounting  to  $26.26,  were* 
on  December  22,  1874,  paid  by  said  Hamblin,  and  indorsed  on  the  certificate 
of  sale;  and  the  subsequent  taxes  of  1875,  amounting  to  $15.80,  were,  on 
January  6,  1876,  paid  by  the  purchaser,  and  indorsed.  Tlie  subsequent  taxes 
of  1876.  amounting  to  $12.70,  were,  on  December  22,  1876,  paid  by  the  pur- 
chaser, and  indorsed. 

(7)  That  no  sufficient  notice»  as  required  by  section  110,  c.  107,  Qen.  St. , 

ithe  law  then  in  force,)  has  ever  been  published  by  the  county  treasurer  of 
•"ranklin  county,  Kansas,  notifying  the  owners  of  the  land  above  described 
that,  unless  redeemed  by  a  certain  time,  the  same  would  be  deeded  to  the  tax 
purchaser,  in  this :  that  the  notice  published  did  not  contain  any  amount  re- 
quired to  redeem  said  land  because  of  such  tax  sale,  but  was  otherwise  reg^* 
ular. 

(8)  That  on  March  8, 1877,  John  Jeffries  purchased  the  tax  certificate  above 
mentioned,  and  on  January  30,  1878,  the  county  clerk  of  Franklin  county  is- 
sued to  John  Jeffries  a  tax  deed  for  the  land  described  in  the  tax  certificate, 
to-wit:  Two  acres,  east  one-fourth,  north-west  quarter,  north-east  quarter, 
section  two,  (2,)  township  17,  range  19,  containing  two  acres,  for  the  sum  of 
$193.94,  (that  being  the  entire  amount  of  taxes,  interest,  and  penalties  as 
shown  by  the  tax  certificate,  including  the  excess  of  state  tax  of  50-100  dol* 

lars  and  interest  thereon,^  and  that  under  and  by  virtue  of  the  ta:c 
*451      deed,  *on  January  80,  1878,  Jeffries  took  possession  of  the  land,  and 

has  ever  since,  by  his  tenant,  remained  in  possession  of  the  same,  and 
entitled  to,  but  never  having  collected  from  said  tenant,  the  rents  and  pro&t» 
thereof,  which  the  court  finds  to  be  of  the  value  of  $88.85. 

(9)  That  the  tax  deed  is  null  and  void  for  want  of  publication  of  sufficient 
notice,  as  required  in  section  110,  c.  107,  Gen«  St. 
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(10)  That  Clark  is  the  legal  owner  of  the  land,  and  entitled  to  the  posses- 
sion of  the  same,  upon  his  paying  to  Jeffries  the  sum  of  $224,  that  being  the 
amoant  due  upon  the  tax  deed,  with  interest  and  costs,  as  provided  by  sec- 
tion 117,  c.  107,  Gen.  St.,  less  the  sum  of  fifty  cents,  and  interest  thereon, 
the  excess  of  the  state  tax  levied  upon  said  lands  for  the  yeai'  1873,  which 
imount  of  fifty  cents,  and  interest,  the  court  finds  to  be  illegal  and  void,  and 
deducting  from  said  $224  the  amount  of  said  rents  and  profits,  $38.35,  leav- 
ing a  balance  of  $185.65. 

Judgment  was  thereon  entered,  vacating  the  tax  deed,  and  provid- 
ing that  Clark  sbooid  have  possession  of  the  property,  upon  the  pay- 
ment to  JefFries  of  $185.65,  with  interest  at  seven  per  cent,  per  an- 
nam.  Clark  failed  to  pay  that  sum.  Jeffries  applied  to  the  court, 
at  the  January  term,  1879,  for  an  execution  in  his  behalf,  against 
Clariv,  to  collect  the  money.  The  district  court  denied  the  motion, 
on  tbe  ground  that  the  law  did  not  authorize  judgment  in  such  a 
case  to  be  collected  by  an  ordinary  execution  against  the  property  of 
Clark.  Jeflfries  duly  excepted,  and  brings  the  case  here.  Clark  filed 
a  cross-petition  in  error,  alleging  that  the  judgment  of  the  district 
aocrt  should  be  set  aside,  and  that  he  be  awarded  the  possession  of 
aifl  property,  free  from  all  claims  of  Jeflfries. 

John  W.  Deford^  for  plaintiff  in  error. 

As  the  plaintiff  in  error  had  put  his  tax  deed  on  record,  Clark  might  have 
brought  ejectment  under  section  118,  c.  107,  of  Gen.  St.  1868,  or  sued  to  quiet 
title  under  section  594  of  the  Code.  If  successful,  he  would,  of  course,  un- 
der section  117,  have  been  duly  "adjudged  to  pay  to"  Jeffries  the  full  amount 
•^1  the  taxes,  etc.,  and  perhaps  it  might  idly  have  been  added  that  he  should 

not  be  '*let  into  possession"  before  making  such  payment.  But  if, 
M52      as  supposed,  he  were  already  in  ^actual  possession,  or  the  land  wild 

and  vacant,  such  a  judgment,  it  is  evident,  would  be  a  mere  hrutum 
falmen.  And  if,  in  addition  to  this,  the  law,  as  holden  by  the  lower  court, 
^do€s  not  anthorize  a  personal  judgment  against  Clark,  to  be  enforced  by  ex- 
ecution,"  Jeffries  would  be  entirely  remediless.  He  would  never  get  the 
money,  and  Clark  would  keep  the  land.  It  should  be  remarked  in  this  con- 
auction,  too,  that  section  117  contains  no  provision  that,  if  the  "successful 
Jaimant"  shall  be  in  possession,  or  the  land  vacant,  he  shall  be  ousted,  and 
tlje  holder  of  the  tax  deed  put  into  his  place  and  stead,  and  kept  there  until 
'.he  taxes,  etc.,  due  him  shall  be  paid.  If  he  be  in  possession,  (as  he  scarcely 
^^er  is,)  he  may  stay  there  until  he  shall  receive  his  money;  but  if  the  adver- 
^>ajY  is  in,  (as  he  usually  is,)  he  may  remain  and  not  pay  at  all,  if  the  law  be 
33  decided  by  the  district  court. 

But  did  not  the  district  court  misapprehend,  not  only  the  force  aild  effect, 
^  the  form  and  letter,  of  section  117?  It  declares  that,  "if  the  holder  of  a 
lax  deed  ♦  ♦  ♦  be  defeated  in  an  action  by  or  against  him  for  the  recov- 
^  of  the  land  sold,  the  successful  claimant  thall  be  adjudged  to  pay  to  the 
-jkler  of  the  tax  deed  ♦  ♦  ♦  before  such  claimant  shall  be  let  into  pos- 
seakm  the  full  amount  of  all  taxes, "  etc. ;  or.  In  other  words,  that  a  jtidgment 
■hall  be  rendered  against  the  successful  claimant  for  such  moneys,  and  that 
te  tax-deed  holder,  if  he  has  possession,  shall  retain  it  as  a  pledge  until  such 
judgment  shall  be  satisfied  by  execution  or  otjierwise.  This  section  incon- 
•^bly  creates  a  debt  against  the  successful  claimant.  Section  443  of  the 
^e  enacts  that  "lands,  tenements,  goods,  and  chattels  not  exempt  by  law 
shall  be  subject  to  the  payment  of  debts,  and  shall  be  liable  to  be  taken  on 
'^^xeeution  and  sold,"  etc.    '^Execution  is  the  obtaining  actual  possession  of  a 
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thing  recovered  bj  Judgment  of  law,  and  is  called  the  life  of  the  lav,  and 
therefore  in  all  cases  to  hefaf)ored. "    Bac.  Abr.,  "Execution. "  A.    "  Executio 

sstfruotust  finis  et  effecttts  Ugis. "  Co.  Litt.  289.  In  fact,  the  power 
*453      to  render  a  judgment  implies  the  power  *to  carry  it  into  execution. 

A  court  competent  to  pronounce  judgment  is  competent  to  Issue  exe- 
cution. U.  S.  y.  Drennen,  Hemp.  320;  McNair- v.  Lane»  2  Mo.  57;  Wajman 
V.  Southard,  10  Wheat.  1. 

Clark  d  Wilkinson^  for  defendant  in  error. 

The  description  of  the  land  assessed  is  so  uncertain  and  erroneous  that  the 
land  ought  not  to  have  been  sold,  and  the  sale  is  void.  Lyon  Co.  v.  Goddaid, 
22  Kan.  ♦SSQ. 

The  sale  was  void.  The  land  mentioned  in  the  sale  certificate  is  not  the 
land  assessed.  Fart  of  the  levy  was  illegal  and  void,  and  not  a  mere  irregu- 
larity; and  if  the  levy  was  illegal  and  void,  the  taxes  never  became  due;  and 
the  taxes  not  being  due,  the  treasurer  had  no  right  to  sell,  and  if  he  did  sell, 
his  acts  were  void.  This  court  cannot  say  that  this  excessive  levy  was  a 
mere  irregularity,  for  the  court  below  finds  it  as  a  fact  that  it  was  illegal  and 
void;  and  if  so.  there  was  nothing  due.  The  treasurer  not  having  nven  the 
redemption  notice,  as  required  by  section  110,  c.  107,  Oen.  St.,  the  derk  had 
no  legal  right  to  issue  a  tax  deed,  and  his  acts  were  void  and  illegal. 

If  the  land  never  was  sold,  section  117,  c.  107,  of  Gen.  St.,  has  no  applica- 
tion to  this  case,  and  the  judgment  of  the  court  below  should  be  set  aside. 
The  word  "sold,"  in  section  117,  means  a  legal  sale;  and  unless  it  is  a  legal 
sale,  there  never  was  a  sale;  and  if  there  never  was  a  sale,  the  court  below  bad 
no  authority  to  enter  Judgment  for  the  taxes,  and  50  per  cent,  interest  and 
penalties.  In  order  to  allow  a  party  to  collect  such  a  rate  of  interest,  be  must 
certainly  show  that  he  does  it  by  a  legal  process  and  in  a  legal  manner. 

Section  120,  c.  107.  Gen.  St.,  provides  a  remedy  for  the  holder  of  a  void  and 
illegal  tax  certificate.  Section  121.  c.  107,  Gen.  St..  states  in  plain  and  em- 
phatic language  that  "if,  after  a  conveyante  of  land  sold  for  taxes,  it  shall  be 
discovered  or  adjudged  that  the  sale  was  invalid,  the  county  commissioners 
sJiall,'*  etc..  thus  giving  the  purchaser  of  the  illegal  and  void  certifi- 
*454  cate  his  money  and  his  interest.  Certainly,  this  ^section  121  covers 
all  cases  where  the  sale  was  invalid,  and  a  party  has  no  option  in  the 
matter. 

The  judgment  of  the  court  below  should  be  set  aside,  and,  on  the  facts  stated, 
a  judgment  should  be  rendered  giving  Clark  the  possession  of  his  property  free 
from  all  claims  of  JefiCries,  and  let  him  seek  his  remedy  as  provided  by  law  in 
such  cases.  FlaintiS  in  error  asks  for  an  execution  against  defendant  in  er- 
ror for  the  amount  found  due  by  the  court  below.  Since  he  states  in  his  brief 
that  the  property  ia  not  worth  the  taxes,  it  seems  that  he  wants  to  take  the 
personal  property  of  Clark  to  pay  the  taxes  on  said  real  estate. 

H0BTON9  C.  J.  Counsel  for  plaintiff  in  error  asserts  that  as  Clark, 
the  owner  of  the  premises  in  controversy,  has  failed  to  pay  to  Jeffries, 
the  holder  of  the  tax  deed,  the  taxes,  interests,  and  costs  allowed  by 
the  court  under  the  provision  of  section  5919,  Comp.  Laws  1879,  p. 
967,  (presumably  because  the  premises  are  not  worth  the  amount,) 
that  Jeffries  is  entitled  to  a  general  execution  against  the  property  of 
Clark.  It  follows  as  a  consequence  of  this  claim  that  the  goods  and 
chattels  of  Clark  can  be  first  taken  to  pay  the  taxes,  etc. ;  and  that 
in  the  absence  of  goods  and  chattels,  the  lands  and  tenements  of 
Clark  may  be  seized.  The  section  of  the  statute  under  which  the 
taxes,  etc.i  were  allowed,  is  as  follows : 
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*If  tiie  holder  of  a  tax  deed,  or  any  one  claiming  under  him  by  virtue  of 
sQch  tax  deed,  be  defeated  in  an  action  by  or  against  him  for  the  recovery  of 
the  land  sold,  the  successful  claixnant  shall  be  adjudged  to  pay  to  the  holder 
of  the  tax  deed,  or  the  party  claiming  under  him  by  virtue  of  such  deed,  be- 
fore such  claimant  shall  be  let  into  possession,  the  fuU  amount  of  all  taxes 
paid  on  such  lands,  with  all  interests  and  costs  as  allowed  by  law  up  to  the 
date  of  said  tax  deed,  including  the  costs  of  such  deed  and  the  recording  of  the 
same,  with  inter^t  on  such  amount  at  the  rate  of  twenty  per  cent,  per  an- 
num, and  the  further  amount  of  taxes  paid  after  the  date  of  such  deed,  and 
interest  thereon  at  the  rate  of  twenty  per  cent,  per  annum." 

*455  The  plaintiff  in  error  obtained  all  the  order  he  was  en^titled 
to  at  the  hands  of  the  court,  and  no  error  was  committed  in 
refusing  an  execution  against  the  property  of  Clark,  to  collect  the 
taxes  from  his  goods  and  chattels,  lands  and  tenements.  Babbitt  v» 
Johnson,  15  Ean.  *252. 

The  principal  objection  to  the  order  making  the  successfal  claim- 
ant pay  the  taxes,  etc.,  before  the  holder  of  the  tax  deed  can  be  ousted 
of  possession  as  set  forth  in  the  cross-petition,  is  that  the  description 
of  the  land  assessed  is  so  indefinite  and  uncertain  that  no  land  should 
have  been  sold  under  the  assessment,  and  that  the  sale  is  void.  The 
ease  of  Lyon  Go.  v.  Goddard,  22  Ean.  ^^889,  is  cited  in  support  of  this 
view.  Bnt  Glark  is  in  no  position  to  avail  himself  of  any  such  ob- 
jection to  the  tax  proceedings.  The  assessment  was  made  by  him  at 
a  time  when  he  was  the  duly-anthorized  person  to  assess  the  land. 
He  knew  the  land;  he  was  its  owner;  he  was  acquainted  with  its  sit- 
uation and  preoise  description.  The  identical  premises  mentioned  in 
the  judgment  were  subject  to  taxation.  If  the  description  id  the  as- 
sessment roll  was  too  uncertain  or  indefinite  for  the  public  generally, 
it  did  not  mislead  him.  If  Jeffries  could  be  ousted  of  possession, 
without  the  payment  of  taxes,  the  property  would  be  released  from 
all  taxation  for  the  years  for  which  the  taxes  were  paid,  solely  through 
the  miscondnct  of  Glark.  Such  a  result  would  violate  the  well-known 
maxim,  that  a  party  shall  not  be  allowed  to  take  advantage  of  his 
own  wrong.  The  doctrine  of  estoppel  applies  to  Glark  in  this  mat- 
ter, and  his  lips  are  sealed  as  to  any  defects  in  the  description  in  the 
assessment  which  he  made  of  his  own  premises. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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*466      *Btatb  of  Kansas  ex  rel.  S.  U.  Mitchell,  Co.  Atty., 

etc.,  V.  T.  H.  St£Vens  and  others. 

January  Term,  1880. 

Election:  Fraudulent  Canvass:  Mandamus:  Discretion  of  Court.    At 

an  election  held  in  the  county  of  Harper  for  county  officers,  and  for  the 
location  of  the  county-seat,  the  returns  made  to  the  canvassing  board 
showed  a  vote  of  2,947.  There  were  in  fact  only  about  800  legal  voters 
in  the  county.  On  application  for  a  mandamus  to  compel  the  board  to 
canvass  these  returns  and  declare  the  result,  held  that,  notwitlLStanding 
the  fact  that  the  duties  of  the  board  are  mainly  ministerial,  and  that  it  i^ 
not  charged  with'  the  duty  of  inquiring  into  the  reception  of  illegal  or  the 
rejection  of  legal  votes,  or  fraudulent  practices  at  the  election,  this  court 
will,  in  the  exercise  of  a  sound  discretion,  not  even  apparently  sanctioii 
so  gross  an  outrage  on  the  purity  of  the  ballot-box  by  issuing  a  manda- 
mus, or  compel,  in  the  name  of  a  technical  compliance  with  duty,  the 
canvass  of  returns  which  are  so  palpably  a  mere  farce  as  an  expression 
of  popular  will  as  well  as  a  crime  against  republican  Institutions.  Held, 
farther,  that  returns  so  grossly  and  manifestly  untrue  have  no  force  as 
evidence,  and  have  no  value  in  any  proceeding  to  determine  the  result  of 
the  election  > 

Original  proceedings  in  maniam%u. 

On  the  twenty-seoond  of  November,  1879,  an  alternative  writ  of 
mandamus  was  issued  out  of  this  court,  and  directed  to  T.  H.  Stevens, 
F.  B.  Singer,  and  J.  W.  Glebouse,  commissioners  of  Harper  county, 
ooinmanding  them  as  a  canvassing  board  to  meet,  on  the  twelfth  day 
of  December,  1879,  at  the  coanty-seat  of  said  county,  and  then  and 
there  to  canvass  and  declare  the  result  of  the  election  held  on  the 
fonrth  day  of  November,  1879,  for  county  officers  and  on  ^he  question 
of  the  permanent  location  of  the  county-seat  of  that  county,  or  to 
show  cause,  etc.  The  defendants  appeared  and  answered,  showing 
cause.     The  opinion  was  filed  February  24,  1880. 

S.  U.  Mitchell^  Co.  Atty.,  C.  S.  Bowman,  and  J.  W.  Ady,  for  plain- 
tiff. 

Davis  dt  Jetmore,  for  defendants, 

*457     *Brewer,  J.     This  is  an  action  of  mundamus,  to  compel  the 

defendants,  as  canvassing  board  of  the  connty  of  Harper,  to 

canvass  and  declare  the  result  of  the  election  held  in  November  last 

iSee  State  v.  Harper  Co.,  84  Kan.  803,  8  Pac.  Rep.  417;  State  v.  Hamilton  Co.. 
85  Kan.  645,  11  Pac.  Rep.  903. 

The  duties  of  the  board  of  canvassers  are  purely  hiinlsterial,  and  the  board  can- 
not inquire  into  the  legality  or  illegality  of  the  votes  cast,  or  exclude  any  part  of 
the  returns.  Dalton  v.  State,  (Ohio,)  8  N.  E.  Rep.  685;  Long  v  State,  (Neb.)  253 
N.  W.  Rep.  121;  State  v.  Peacock,  (Neb.)  19  N.  W.  Rep.  6^;  State  v.  Stearns, 
(Neb.)  7  N.  W.  Rep.  743;  State  v.  Hill,  (Neb.)  4  N.  W.  Rep.  614;  Hagge  v.  State, 
Id.  3To. 
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for  comity  officen,  and  on  the  qoestion  of  the  location  of  the  connty- 
seat.  The  defendants,  for  one  ground  of  defense,  return  that  theie^ 
vere  only  about  800  legal  voters  in  said  count;  at  the  date  of  said 
election,  whereas  the  returns  as  made  show  a  vote  of  2,947  purport- 
ing to  have  been  polled,  and  that,  therefore,  at  least  2,147  of  such 
votes  were  fraudulent  and  illegal,  and  that,  by  reason  thereof,  it  is 
impossible  to  determine  and  declare  the  will  of  the  people  or  the  true 
result  of  such  election.  A  motion  has  been  made  to  strike  out  this 
portion  of  the  return,  and  upon  that  motion  the  case  is  submitted  to 
us.  This  motion  is  made  in  no  technical  spirit,  but,  as  counsel  agree, 
that  there  may  be  a  speedy  determination  of  the  substantial  questions 
involved.  And  we  meet  counsel  in  the  same  spirit.  Our  general 
knowledge  of  matters  and  events  assures  us  that  in  an  outlying  and 
frontier  county  like  Harper,  there  is  no  such  number  of  legal  voters, 
and  benoe  that  the  return  of  the  commissioners  that  the  large  ma- 
jority of  such  apparent  vote  is  illegal  and  fraudulent  is  substantially 
correct. 

The  question,  therefore,  presented  is  not  whether  when  there  have 
been,  or  is  charged  to  have  been,  here  and  there,  illegal  votes  received^ 
or  legal  votes  rejected,  or  fraudulent  or  irregular  practices  on  the 
part  of  the  officers  in  any  one  or  more  voting  precincts,  the  county 
board  has  a  right  to  inquire  into  the  merits  of  such  votes,  or  the  con- 
doct  of  such  officers,  but  whether,  when  there  are  sent  in  to  the  can- 
vassing board  returns  showing  such  an  enormous  number  of  votes  as 
to  be  perfectly  obvious  that  they  are  not  true  returns  of  legal  votes 
aetnally  cast,  but  simply  manufactured  evidences  of  an  attempt  to 
defeat  the  popular  will,  this  court  will,  by  mandamus ,  compel  the 
board  to  accept  as  true  these  fraudulent  returns  and  canvass, 
*458  and  declare  the  result  as  though  they  even  prima  facie  ^showed 
the  actual  vote.  Counsel  for  relator  rely  upon  the  case  of 
Lewis  V.  Marshall  Co.,  16  Kan.  102,  in  which  this  court  decided  that 
tbe  duty  of  a  canvassing  board  is  substantially  ministerial,  and  that 
it  is  not  to  reject  returns,  regular  in  form  and  genuine,  on  the  ground 
that  illegal  votes  were  received,  or  other  frauds  practiced  at  the  elec- 
tion; that  such  matters  are  to  be  inquired  into  by  a  tribunal  for  con- 
testing elections,  or  in  quo  warranto  proceedings ;  while  the  defendants 
r^Iy  on  the  case  of  State  v.  Marston,  6  Kan.  ^524,  in  which  this  court, 
after  a  canvass  had  been  made,  refused  to  compel,  by  mandamus,  the 
eommiBsioners  to  move  their  records  and  keep  their  office  at  the  place 
■ieclared  by  the  canvass  to  be  the  chosen  county-seat,  on  the  ground 
tbat  just  such  an  outrage  as  appears  in  this  case  had  been  committed 
in  the  election. 

We  are  clearly  of  the  opinion  that  the  principle  of  the  latter  case 
must  control  this.  It  was  said  in  that  case,  as  it  has  been  said  in 
others,  that  "tbe  writ  of  mandamus  lies,  to  a  great  extent,  within  the 
discretion  of  the  court  where  the  application  is  made."  Now,  while 
canvassing  is  a  ministerial  duty,  yet  it  would  be  a  singular  exercise 
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The  evidence  offered  by  defendant  in  support  of  said  motions  wholly  failed 
to  sustain  the  same.    Moore  y.  Pye,  10  Kan.  i^47. 

A,  A.  Harris  and  W,  H.  Spencer,  for  defendant  in  error. 

Valentine^  J.  This  was  an  action  on  certain  promissory  notes. 
The  defendant  resided  in  Crawford  county ;  but,  being  temporarily 
present  in  Bourbon  county,  he  was  sued  in  the  latter  county.  A 
summons  and  an  order  of  arrest  were  duly  issued  and  served  upon 
him  while  he  was  temporarily  present  in  Bourbon  county.  This  was 
all  done  on  June  1,  1878.  On  June  7,  1878,  he  filed  a  motion,  sup- 
ported by  affidavits,  which  motion  read  as  follows : 

"And  now  comes  the  above-named  defendant,  H.  Conklin,  by  his  attorneys, 
A.  A.  Harris  and  W.  H.  Spencer,  and  moves  the  court  to  vacate  and  discharge 
the  arrest  of  said  Conlclln,  defendant,  heretofore  made  herein,  and  to  discliarge 
said  defendant  from  said  arrest  and  from  custody ,  for  the  reason  that  the  facta 
and  alleged  facts  in  plaintiff's  affidavit  filed  herein,  on  which  said  order  of 
arrest  was  issued,  claimed  to  justify  the  belief  in  said  grounds  of  arrest  set 
forth  in  said  affidavit,  are  wholly  false  and  untrue,  and  that  said  order  of  ar- 
rest was  by  said  plaintiff  wron^uUy  obtained.  H.  Conklin. 

"Per  A.  A.  Harris  &  W.  H.  Spencer,  his  Attys." 

Thereupon,  on  said  seventh  day  of  June,  1878,  the  above  motion 

came  on  for  hearing  before  the  judge  of  the  district  court  of  Bourbon 

county,  at  chambers,  who  refused  and  denied  the  same,  which  said 

ruling  is  as  follows : 

♦462  "Now,  on  this  seventh  day  of  June,  1878,  appeared  before  me  'at  my 
chambers  in  Fort  Scott,  Kansas,  the  above  plaintiffs,  by  C.  O.  French, 
their  attorney;  as  well  appeared  said  defendant  in  person  and  by  his  attorney, 
W.  H.  Spencer,  Esq.,  and  thereupon  said  defendant,  by  his  said  attorney,  pre- 
sented me  his  motion  to  vacate  the  order  ui  arrest  heretofore  issued  herein, 
supported  by  affidavits;  and  plaintiffs  also  presented  their  affidavits  resisting 
the  same;  and  it  appearing  that  plaintiffs  have  had  due  notice  of  the  presenta- 
tion of  said  motion  to  vacate  said  order  of  arrest,  and  having  duly  considered 
tfie  premises  and  heard  arguments  of  counsel,  said  motibn  is  overruled  and 
denied.  W.  C.  Stewart, 

"Judge  Sixth  Judicial  District  of  Kansas." 

• 

On  July  1,  1878,  the  defendant  appeared  Specially,  by  his  attor- 
neys, and  filed  a  motion  to  set  aside  the  service  of  the  summons  issued 
in  this  case.  On  September  2,  1878,  he  again  appeared  specially, 
by  his  attorneys,  and  filed  a  motion  to  vacate  the  order  of  arrest 
issued  and  served  in  this  case.  These  motions  raised  the  same  ques- 
tion, to-wit,  that  the  defendant  had  been  sued  in  the  wrong  county, 
and  therefore  that  the  court  should  not  take  jurisdiction  of  the  case. 
The  grounds  for  each  of  said  motions  were  substantially  as  follows: 
"The  plaintiffs  combined  and  confederated  with  one  W.  P.  D.  for  tbe 
purpose  and  with  the  intention  by  fraud  and  a  trick  to  induce  thede* 
fendant  to  come  out  of  Crawford  county  aforesaid  into  this  [Bour- 
bon] county,  BO  that  service  of  a  summons  could  be  made  on  him  in 
this  county,"  and  **so  that  he  might  be  arrested  on  an  order  of  arrest 
m  this  action  in  this  county  instead  of  in  Crawford  county,"  "andfoi 
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DO  other  purpoae  or  reason  whateoeTer,"  and  that  the  defendant,  be* 
caose  of  these  indncements,  and  for  no  other  reason^  went  into  Bour- 
bon county,  where  said  service  and  arrest  were  made. 

These  motions  were  beard  together  on  September  20, 1878,  on  the 
same  evidence.  The  defenses  made  by  the  plaintiffs  to  the  motions 
were  as  follows:  (1)  The  defendant,  by  making  a  general  and  vol- 
untary appearance  in  the  action,  and  for  a  purpose  other  than  to 
contest  the  jurisdiction  of  the  court,  waived  all  irregularities  which 

may  have  intervened  in  bringing  the  action.  (2)  The  plain- 
•463    tiffs  did  not  directly  or  indi*rectly  induce,  nor  did  they  use  any 

means  to  induce,  the  defendant  to  come  into  Bourbon  couuty, 
80  that  he  might  be  sued  and  arrested  in  that  county.  Upon  the  evi- 
dence introduced,  the  court  sustained  both  of  said  motions, — setting 
aside  the  service  of  summons,  and  vacating  the  order  of  arrest.  Was 
this  error?  We  think  it  was;  for,  while  the  evidence  as  to  whether 
the  plaintiffs  had  induced  the  defendant  to  go  into  Bourbon  county, 
so  that  he  might  be  sued  and  arrested  in' that  county,  is  very  conflict- 
ing, and  while  it  is  difficult  to  determine  upon  which  side  of  this  ques- 
tion the  preponderance  of  the  evidence  lies,  yet  there  can  be  no  doubt 
upon  the  other  question.  The  defendaiit  did  unquestionably  make 
flnch  an  appearance  in  the  action  as  will  preclude  him  from  raising 
any  question  as  to  the  regularity  of  the  service  of  the  summons,  and 
the  service  of  the  order  of  arrest.  If  the  defendant  had  desired  to 
raise  the  question  as  to  whether  he  was  rightfully  sued  in  Bourbon 
county  or  not,  he  should  have  raised  the  question  before  making  any 
appearance  in  the  case,  except  to  raise  such  question,  and  before  do- 
ing anything  that  might  unnecessarily  increase  the  amount  of  the 
costs  and  expenses,  which  some  person  will  eventually  have  to '  pay. 
If  the  defendant  had  desired  to  have  the  service  of  the  summons  and 
the  service  of  the  order  of  arrest  set  aside,  he  should  have  made  mo- 
tions to  that  effect,  before  doing  anything  else  in  the  case.  But  in- 
stead of  doing  this,  he  first  made  a  general  appearance  in  the  case, 
"in  person  and  by  his  attorney/'  for  the  purpose  of  contesting  the 
truth  of  the  grounds  upon  which  the  order  of  arrest  was  issued.  He 
first  chose  to  take  his  chances  upon  the  merits  of  the  order  of  arrest, 
before  moving  to  vacate  it  upon  any  technical  grounds.  And  by  do- 
ing this,  he  admitted  the  jurisdiction  of  the  court  to  hear  and  deter- 
mine the  matter  upon  its  merits.  And  now,  after  obtaining  the  de- 
cision of  the  court  upon  the  merits  of  the  question,  and  after  causing 
costs  to  be  made  in  the  case,  he  cannot  repudiate  his  submission  to 
the  jurisdiction  of  the  court.     Courts  cannot  be  trifled  with  in  that 

manner.  We  think  it  is  a  general  principle  of  law,  with  prob- 
'464    ably  no  ex*ception,  that  where  a  party  voluntarily  appears  to 

the  merits  of  any  controversy,  he  thereby  waives  all  irregular- 
ities which  may  have  intervened  in  getting  him  into  court.  This, 
however,  would  not  prevent  the  court,  in  the  exercise  of  a  wise  ju- 
dicial discretion^  from  setting  aside  any  service  obtained  by  any  gross 
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abuse  of  judicial  process.  We  have  had  occasion  to  exainine  similAr 
questions  before,  and  our  decisions  will  be  found  in  the  following 
cases:  Hefferlin  v.  Stuckslager,  6  Kan.  *166;  Cohen  v.  Trowbridge, 
Id.  *885,  *393;  Hendrix  v.  Puller,  7  Kan,  *881,  *887;  Carver  v. 
Shelly,  17  Kan.  472. 

The  judgment  of  the  court  below  will  be  reversed^  and  cause  re- 
manded for  further  proceeding^. 

(All  the  justices  concurring.) 


J.  B.  ZbigiiEb  r.  F&ank  Osbobn. 
January  Term,  1880. 


Defii.ult:  Justices'  Courts:  Pleadings.  There  can  be  no  such  thing  as  a 
default  in  a  justice^s  court,  where  the  action  is  not  founded  upon  a  writ- 
ten instrument;  and,  when  an  action  id  appealed  from  a  Justice's  court  to 
the  district  court,  the  parties  may  try  the  case  upon  the  same  pleadings,  I 
and  the  same  evidence,  and  in  the  same  manner,  as  they  might  have  done 
on  the  trial  in  the  Justice's  court.  Stanley  v.  Farmers'  Bank,  17  Kan.  592. 
The  district  court  may,  however,  in  furtherance  of  justice,  ** allow"  new  ; 
or  amended  pleadings  to  be  filed.  Justices'  Code,  §  122,  amendment  of 
187().  But  the  filing  of  a  new  or  amended  pleading  by  the  plaintiff  will 
not  place  the  defendant  in  absolute  default.  Kuhuke  v.  Wright,  22  Kan. 
*464.  Every  portion  of  the  plaintiff's  cause  of  action  which  was  previ- 
ously in  issue  will  remain  in  issue,  although  the  defendant  may  not  file 
any  new  or  amended  pleading.  It  is  only  the  new  matter  set  up  in  the 
new  or  amended  pleading  of  the  plaintiff  that  needs  an  answer;  and  it  is 
only  as  to  such  new  matter  that  the  defendant  could  be  in  default  by  not 
filing  an  answer.  If  the  new  or  amended  pleading  contains  nothing 
more  than  the  original  pleading  did,  then  no  answer  thereto  is  necessary. >      j 

Error  from  Elk  district  court.  i 

The  case  is  stated  in  the  opinion. 
*465     *c7.  D.  McGue,  for  plaintiff  in  error.  ! 

R.  H.  NichoUj  for  defendant  in  error.  I 


YaIiEntine,  J.  This  action  was  originally  brought  by  Frank  Os- 
born,  in  a  justice's  court,  to  recover  of  J.  B.  Ziegler  the  sum  of 
$154.85,  for  money  alleged  to  have  been  advanced  by  Osbom  to 
Ziegler  on  the  sixteenth  day  of  April,  1877.  Upon  trial  before  the 
justice,  judgment  was  rendered  against  Osbom,  from  which  he  ap- 
pealed. At  the  October  term  of  the  district  court  the  following  order 
was,  on  motion  of  Osborn,  made  in  said  case : 

"Now,  on  the  thirty-first  day  of  October,  1878,  this  cause  came  on  to  be 
heard,  on  the  motion  of  plaintiff  for  leave  to  file  an  amended  petition  herein 

^  See  Eggan  v.  Briggs,  post,  *718.  On  appeal  to  the  districl  court,  the  district 
court  takes  merely  appellate  Jurisdiction,  and  can  try  the  case  only  as  one  within 
the  jurisdiction  o!  the  Justice  of  the  peace.  Wagstafl  v.  Challisa,  81  Kan.  213, 1 
Pac.  Rep.  681. 
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aQdaoontinaanceof  said  cause;  and  itis  ordered  and  adjudged  tbat  said 
plaintift  have  leave  to  file  an  amended  petition  within  thirty  oays  from  the 
rising  of  this  court;  that  the  defendant  have  thirty  days  thereafter  to  answer; 
ihe  plaintiff  ten  days  to  reply.  ** 

The  court  adjourned  on  the  fourth  day  of  Novemberi  1878.  On 
the  second  day  of  December,  1878,  the  plaintiff  filed  hia  amended  pe- 
ution,  which  in  substance  alleges  that,  on  the  third  day  of  March, 
1S75,  Ziegler,  being  an  attorney  at  law,  and  an  attorney  for  one  I. 
N.  Fletcher,  was  desirous  of  bringing  an  action  of  replevin,  in  favor 
of  Fletcher,  against  Beid  and  Wilson,  and  requested  Osborn  to  be- 
come  a  surety  on  the  undertaking  necessary  to  be  given  in  order  to 
commence  said  action;  that  Osborn,  at  the  request  of  said  Ziegler, 
became  surety;  that  judgment  was  rendered  against  said  Fletcher  in 
said  action,  execution  duly  issued,  and  returned  unsatisfied;  that  on 
November  9,  1875.  after  due  notice,  Osbom  was  adjudged  to  pay  the 
costs,  and  on  November  20,  1877,  execution  was  issued  upon  said 
judgment  against  him,  and  on  or  about  the  twenty-seventh  day 
*466  of  November,  1877,  he  paid  *the  amount  of  said  execution,  to- 
wit,  the  snm  of  (164.85;  that,  although  requested,  Ziegler  has 
failed  to  pay  him  the  amount,  although  he  promised  to  save  him 
harmless. 

On  the  twentieth  day  of  March,  1879,  Ziegler  moved  to  strike  the 
amended  petition  from  the  files  for  the  reasons  assigned  in  his  nio- 
tion,  as  follows:  Firsts  that  it  was  filed  out  of  time;  second,  that  it 
stated  a  new  and  independent  cause  of  action.  This  motion  was 
overruled,  and  the  court  adjudged  Ziegler  to  be  in  default.  Ziegler 
then  asked  leave  to  file  an  answer,  and  in  support  filed  his  own  affi- 
davit, and  also  the  affidavit  of  John  Olipbant,  which  application  to 
answer  was  by  the  court  overruled.  The  answer  which  Ziegler  de- 
sired to  file  was  a  general  denial.  The  court  then  adjudged  Ziegler 
to  be  in  default,  and,  without  hearing  any  testimony,  rendered  judg* 
ment  against  him  for  the  full  amount  of  Osborn 's  claim,  and  refused 
to  permit  Ziegler  to  offer  any  testimony  in  his  behalf.  A  motion  for 
new  trial  was  filed,  heard,  and  overruled.  To  all  of  the  foregoing 
rolings  of  the  court,  exceptions  were  duly  taken  and  preserved. 
From  the  judgment  of  the  court  below  Ziegler  appeals  to  this  court, 
bringing  the  case  here  on  petition  in  error. 

All  the  foregoing  rulings  of  the  court  below  are  assigned  for  error, 
and  whether  any  of  such  assignments  can  be  sustained  or  not  we 
shall  now  proceed  to  consider.  Certainly,  the  court  below  did  not 
err  in  making  the  order  permitting  the  parties  to  file  new  pleadings. 
Jostiees'  Code,  §  128;  Comp.  Laws  1879,  p.  720.  But  whether  the 
plaintiff  kept  himself  within  permissible  bounds  when  he  drew  up 
and  filed  his  amended  petition,  is  not  so  clear.  His  amended  petition 
is  oertainly  a  very  radical  departure  from  his  original  bill  of  particu- 
lars filed  by  him  in  the  justice's  court.  It  is  hiud  to  recognise  it  aa 
setting  forth  the  same  oause  of  action  as  was  originally  set  torl^  in 
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saoh  bill  of  particulars.  Indeed,  the  two  pleadings  exhibit  but  very 
few  signs  of  relationship,  and  yet  we  suppose  they  were  intended  to 
set  forth  the  same  identical  cause  of  action.  And  as  there  are,  in- 
deed, a  few  slight  resemblances  between  them,  and  as  the  de- 
*467  fendant  did  not  ^attack  the  amended  petition  within  the  time 
prescribed  by  the  court  for  him  to  attack  It,  we  must  presume 
and  hold  that  the  amended  petition  set  forth  the  same  cause  of  ac- 
tion as  was  intended  to  be  set  forth  in  the  plaintiff's  original  bill  of 
particulars.  It  is  fair  to  say  that  the  defendant,  by  failing  to  attack 
the  amended  petition  at  the  time  that  he  had  a  right  to  attack  it, 
waived  all  the  radical  changes,  as  well  as  the  slighter  ones,  made  in 
the  description  of  the  plaintiff's  cause  of  action.  It  must  be  remem- 
bered that  the  amended  petition  was  filed  December  2,  1878.  The 
defendant  received  a  copy  thereof  about  December  4,  1878.  He  had 
until  January  3,  1879,  within  which  to  answer  to  it;  and  yet  he  did 
not  answer  to  it,  or  attack  it  in  any  manner,  until  March  20,  1879. 
On  April  8,  1879,  he  asked  the  court  for  leave  to  file  his  answer,  and 
filed  affidavits  in  support  thereof,  showing  that  he  thought  that  the 
amended  petition  was  not  filed  in  time.  We  think  the  court  below 
might  have  permitted  the  answer  to  be  filed  upon  some  terms;  but 
we  cannot  say  that  the  court  erred  materially  in  refusing  to  do  so. 

We  think,  however,  that  the  court  below  erred  in  holding  that  the 
defendant  was  absolutely  and  entirely  in  default.  There  can  be  no 
such  thing  as  a  default  in  a  justice's  court,  where  the  action  is  not 
founded  upon  a  written  instrument;  and,  when  an  action  is  appealed 
from  a  justice's  court  to  the  district  court,  the  parties  may  try  the 
case  upon  the  same  pleadings,  and  the  same  evidence,  and  in  the 
same  manner,  as  they  might  have  done  on  the  trial  in  the  justice's 
court.  Stanley  v.  Farmers'  Bank,  17  Kan.  592.  The  district  court 
may,  however,  in  furtherance  of  justice,  "allow"  new  or  amended 
pleadings  to  be  filed.  Justices'  Code,  §  122.  But  the  filing  of  a  new 
or  amended  pleading  by  the  plaintiff  Will  not  place  the  defendant  in 
absolute  default.  Euhuke  v.  Wright,  22  Kan.  *464.  Every  portion 
of  the  plaintiff's  cause  of  action  which  was  previously  in  issue  will 
remain  in  issue,  although  the  defendant  may  not  file  any  new  or 
amended  pleading.  It  is  only  the  new  matter  set  up  in  the  new  or 
amended  pleading  of  the  plaintiff  that  needs  an  answer ;  and 
*468  it  is  only  as  to  ^such  new  matter  that  the  defendant  could  be 
in  default  by  not  filing  an  answer.  If  the  new  or  amended 
pleading  contains  nothing  more  than  the  original  pleading  did,  then 
no  answer  thereto  is  necessary.  We  have  been  liberal  towards  the 
plaintiff  in  this  action,  in  construing  his  amended  petition  as  not  set- 
ting forth  any  new  cause  of  action,  and  we  must  still  continue  to  so 
construe  it.  We  must  construe  it  for  both  parties  alike;  and,  if  we 
continue  to  so  construe  it,  then  the  defendant  was  not  wholly  in  de- 
fault, for  he  was  not  in  default  at  all  as  to  the  cause  of  action  as  it 
was  originally  stated  in  the  plaintiff's  bill  of  particulars.     The  sab- 
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siantial  elements  of  the  plaintifif's  cause  of  aotion,  as  set  forth  in 
both  pleadings,  were  as  follows :  The  advaneismeut  of  money  by  the 
plaintiff  for  the  benefit  of  the  defendant,  at  the  defendant's  request* 
and  which  the  defendant  agreed  to  repay.  And  these  elements  were 
sQbetantially  stated  in  both  pleadings,  although  in  different  lan- 
guage ;  and  as  to  these  elements  the  defendant  was  not  in  default. 
The  defendant  was  not  required  to  file  an  answer.  As  was  decided 
in  the  case  of  Enhnke  v.  Wright,  supra,  the  permission  to  file  an  an- 
swer is  not  an  order  requiring  that  an  answer  shall  be  filed. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  further  proceedings. 

(All  the  justices  concurring.) 


W.  B.  Howe  v.  Fbbd.  Lincoln. 
January  Term,  1880. 

Contract:  Wages:  Quantum  Meruit.  Plaintif!  hired  to  defendant,  a 
candy  manufacturer,  from  July  to  January,  at  61.50  per  day.  After  work- 
ing three  months,  he  quit  without  notice,  and  without  any  fault  on  the 
part  of  defendant.  The  question  being  whether  his  services,  after  Octo- 
ber, and  when  the  candy  business  was  active,  would  have  been  worth 
more  than  $1.50  per  day,  the  stipulated  price  for  the  entire  time,  four 
witnesses,  two  of  whom  were  called  by  plaintiff,  testified  that  they 

•469  would  *have  been  worth  more,  their  estimate  ranging  from  two  to 
four  dollars  per  day.  One  witness,  who  gave  no  figures,  said  that 
such  services  would  be  worth  twice  as  much  after  October  as  before. 
The  plaintiff  himself  was  silent,  and  there  was  no  other  testimony. 
The  jury,  in  answer  to  special  questions,  found  that  his  services  actually 
rendered  were  worth  $1.50  per  day,  and  that  during  the  three  months  in 
which  he  failed  to  work,  they  would  have  been  woilh  the  same.  Held, 
that  the  findings  were  contrary  to  the  evidence,  and  that  they,  and  the 
general  verdict,  must  be  set  aside,  and  a  new  trial  granted.^ 

Error  from  Atchison  district  court. 

Action  by  Lincoln  against  Howe  for  wages.  At  the  March  term, 
1879,  of  the  district  court,  plaintiff  recovered  a  judgment  against  the 
defendant,  who  brings  the  case  to  this  court. 

Hudson  d  Tufts,  for  plaintiff  in  error. 

Oilhert  d  Ocker,  for  defendant  in  error. 

,  'Whenever  the  verdict  of  the  Jury,  or  any  necessary  and  material  fact  involved 
in  the  verdict,  is  not  sttstained  by  the  evidence,  or  by  any  sufficient  evidence,  the' 
rapreme  court  will  set  it  aside,  and  grant  a  new  trial,  although  the  verdict  mav 
kave  been  approved  by  the  trial  court.    Atchison,  T.  &  8.  F.  R.  Co.  v.  Wagner, 
«  Kan.  660,  7  Pao.  Bep.  901 
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Brxwsb,  J.  Action  for  wages.  Defense^  breach  of  contract  in 
leaving  defendant's  employ  before  expiration  of  time  of  service.  Ver- 
diet  and  judgment  for  plaintiff,  and  defendant  brings  error.  The 
case  was  tried  by  a  jary.  No  complaint  is  made  of  the  instractions» 
and  the  sole  error  alleged  is  that  the  verdict,  and  some  of  the  apswers 
to  the  special  questions,  are  not  supported  by  the  evidence. 

The  defendant  was  a  candy  manufacturer,  and  employed  plaintiff 
to  work  for  him  from  July  8,  1878,  to  January  1,  1879,  at  $1.50  )peT 
day.  The  plaintiff  worked  till  October  9th,  and  then  left  without 
notice,  and  without  any  fault  on  the  part  of  the  defendant.  These 
facts  the  jury  find.  They  then  find  that  his  services  from  July  to 
October  were  worth  $1.50  per  day,  and  that  it  would  have  cost  de- 
fendant only  $1.50  per  day  to  supply  his  place,  or  procure  services  of 
equal  value,  from  October  to  January.  Hence  they  find  that  the  de- 
fendant suffered  no  damage  by  plaintiff's  breach  of  contract,  and 
award  to  plaintiff  the  balance  due  him  for  services  rendered, 
*470  at  *$1.50  per  day.  The  claim  of  the  defendant  is,  that  the 
services  of  plaintiff  during  the  time  he  worked  were  not  worth 
the  stipulated  price,  but  would  have  been  worth  much  more  during 
the  time  he  failed  to  work,  and  this  on  the  ground  that  the  candy 
business  is  dull  in  the  warm,  and  active  in  the  cold,  months,  espe- 
cially during  the  Christmas  holidays ;  that  prices  of  such  labor  ruled 
higher  during  the  latter  than  the  former  time;  and  that  defendant 
agreed  to  give  the  price  for  the  first  three,  for  the  sake  of  securing  the 
services  during  the  last  three,  months.  Upon  these  matters  the  plain- 
tiff testified  that  his  services  from  July  to  October  were  worth  $1.50 
per  day,  but  said  nothing  about  the  value  of  such  services  from  Oc- 
tober to  January.  The  defendant  testified  that  plaintiff's  services  to 
October  were  worth  not  to  exceed  $1  per  day,  and  that  it  would  cost 
$2.50  per  day  to  fill  his  place  from  October  to  January.  He  also 
testified,  as  heretofore  stated,  as  to  the  reasons  for  this  difference, 
and  his  need  of  the  services.  Another  witness  testified  that  the 
plaintiff's  services  to  October  were  not  worth  over  $1  per  day,  and 
th^t  hi3  services  thereafter  would  have  been  worth  $2  or  $2.50  per 
day.  Still  another  witness  called  by  defendant,  while  fixing  no  spe- 
cific amount,  said  that  such  services  after  October  would  be  worth 
about  double  their  value  before.  The  plaintiff  called  a  witness,  who 
stated  that  plaintiff's  services  to  October  were  worth  $2  per  day,  and 
thereafter  they  would  have  been  worth  twice  as  much ;  also,  another 
witness,  who  testified  that  hie  services  up  to  October  would  have  been 
worth  three  or  four  dollars  per  day,  and  after  that  considerably  more; 
and  this  was  all  the  testimony.  Now,  in  this  we  see  nothing  upon 
which  the  finding  that  plaintiff's  services  would  have  been  worth  only 
$1.50  per  day  after, October  can  rest.  The  plaintiff  is  silent;  and 
every  other  witness  that  gives  figures  (four  in  number, — two  of  them 
his  own)  places  a  higher  value  thereon.  All  the  witnesses  who  speak 
on  the  subject  agree  that  such  services  were  worth  much  more  after 
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than  before  October.    Now,  if  any  single  witness  had  placed  such 

Yalae  as  low  as  $1.60/ or  if  from  any  oomparison  of  tes- 

*471    *timony,  or  in  other  manner,  we  could  find  support  for  the  ver* 

diet,  we  should  not  disturb  it.     And  where  the  amount  in  con* 

troversy  is  so  small,  a  very  little  matter  would  justify  us  in  upholding 

the  verdict.    But  the  testimony  tells  only  one  story,  and  that  is 

against  the  finding  and  verdict,  and  reluctantly  we  feel  constrained 

to  set  them  aside,  and  order  a  new  triaL 

(All  the  justices  concurring.) 


LOTINA  L.  PaBKBB  9.  W.  B.  BiDDLB. 

Janua,n^  Term,  1880. 

■ 

Limitation :  Action  Barred.  Where  P.  and  B.  each  claims  to  own  a  certain 
note  and  mortgage  against  B.,  and  B.  wrongfully  obtains  the  same  from 
P.,  and  long  after  the  same  are  due  B.  pays  to  B.  $500  thereon,  and  B. 
then  surrenders  the  note  to  B.,and  cancels  the  mortgage,  and  afterwards, 
in  a  foreclosure  suit  by  P.  against  B.  and  B.  and  others,  it  Is  detei-mined 
that  P.  owns  the  note  and  mortgage,  and  judgment  is  rendered  accord- 
^^g^y>  in  favor  of  P.  and  against  B.,  for  the  amount  of  the  note  and  mort- 
gage, and  tiie  mortgaged  property  is  ordered  to  be  sold  to  satisfy  such 
judgment,  and  the  property  is  sold  accordingly,  but  it  does  not  bring 
enough  to  satisfy  the  judgment,  and  R  is  insolvent,  and  P.  then  com- 
mences this  action  against  B.  for  damages,  setting  up  the  foregoing  facts 
as  the  foundation  for  her  action,  which  action  is  commenced  more  tlian 
seven  years  after  said  note  and  mortgage  were  wrongfully  obtained  by  B. 
from  P.,  and  nearly  six  years  after  B.  received  from  B.  said  $500,  and  sur- 
rendered said  note  and  canceled  said  mortgage,  held,  that  the  action  can- 
not be  maintained. 

Error  from  Linn  district  court. 

At  the  April  term,  1879,  of  the  district  court,  Biddle,  as  defendant, 
had  judgment  against  Parker,  as  plaintifiF,  who  brings  the  case  here. 
James  D.  Snoddij,  for  plaintiff  in  error. 
W.  R.  Biddle,  defendant  in  error,  for  himself. 

*172  *Valevtinb,  J.  This  is  an  anomalous  action.  Lovina  M. 
Parker  was  and  is  the  plaintiff,  and  W.  B.  Biddle  was  and  is 
tbe  defendant.  The  principal  facts  as  set  forth  in  the  plaintiff's  pe- 
tition are  substantially  as  follows :  On  April  29,  1870,  Philip  B. 
Bieh  executed  a  note,  and  a  real-estate  mortgage  to  secure  it,  to  Enoch 
Johnson,  for  $4,000,  due  in  one  year  after  date.  Johnson  transferred 
this  note  and  mortgage  to  the  plaintiff.  On  November  20,  1870» 
Johnson  died.  In  April,  1871,  Biddle,  as  administrator  of  Johnson's 
^tate«  claimed  said  note  and  mortgagOi  and  by  threats  of  prosecut- 
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ing  the  plaintiff  for  a  felony,  obtained  from  her  said  note  and  mort- 
gage. On  July  22,  1872,  Biddle  collected  $500  on  eaid  note  and 
mortgage  from  fiioh,  the  payor  thereof,  and  surrendered  the  note,  and 
canceled  the  mortgage,  making  an  entry  of  cancellation  and  satisfac- 
tion on  the  records  of  the  register  of  deeds.  The  mortgagor,  and  a 
grantee  of  bis,  had  the  possession  of  the  property,  and  its  use,  with- 
out paying  rents  or  taxes,  and  so  used  it  as  to  depreciate  its  value. 
The  plaintiff  foreclosed  said  note  and  mortgage,  making  Biddle,  and 
all  others  claiming  anyinterest  in  said  note  or  mortgage  or  land,  parties. 
Biddle  defended  said  foreclosure  suit,  denying  the  plaintiffs  right  to 
said  note  and  mortgage,  and  claiming  to  own  the  same  himself.  He 
also  caused  the  other  parties  to  defend.  On  May  6, 1877,  judgment 
was  rendered  in  the  foreclosure  suit  in  favor  of  the  plaintiff  and  against 
all  the  defendants.  The  plaintiff  was  adjudged  to  be  the  owner  of  said 
note  and  mortgage,  and  entitled  to  foreclose  the  same,  and  judgment 
was  rendered  accordingly  in  her  favor,  and  againt  the  payor  thereof, 
for  the  amount  of  the  note  and  mortgage,  and  the  mortgaged  property 
was  ordered  to  be  sold  to  satisfy  such  judgment.  The  property  was 
sold  accordingly;  but  it  did  not  sell  for  enough  to  satisfy  the  judg- 
ment ;  and  Rich,  the  judgment  debtor,  is  insolvent.  On  May  15, 1878, 
the  plaintiff  commenced  this  action,  setting  up  the  foregoing 
*47d  facts,  and  praying  for  a  judgment  against  Biddle  for  *(3,604 
damages,  and  the  costs  of  suit.  The  defendant  demurred  to 
the  plaintiff's  petition,  on  the  grounds  that  it  did  not  state  facts  sufiS- 
cient  to  constitute  a  cause  of  action  in  her  favor  and  against  him, 
and  that  any  supposed  cause  of  action  intended  to  be  set  forth  in  the 
petition  was  barred  by  the  two-years,  three-years,  and  five-years  stat- 
utes of  limitation.  The  court  below  sustained  the  demurrer;  and 
this  is  the  only  ruling  of  the  court  below  complained  of. 

We  suppose  there  can  be  no  question  as  to  the  correctness  of  this 
ruling.  The  question  as  to  the  ownership  of  the  note  and  mortgage, 
including  everything  connected  therewith,  was  adjudieated  and  set- 
tled in  the  foreclosure  suit.  The  alleged  trespass  or  wrong  in  tak- 
ing and  withholding  the  note  and  mortgage  was  barred  by  the  said 
statutes  of  limitation  long  before  this  action  was  commenced.  The 
$500  alleged  to  have  been  received  by  Biddle  from  Bicb  on  the  note 
and  mortgage  should  be  paid  back  to  Rich,  and  not  to  the  plain* 
tiff.  And  Rich  and  his  grantee  had  a  right  to  the  use  and  enjoyment 
of  the  mortgaged  property,  until  it  was  finally  sold  away  from  them 
in  the  foreclosure  suit.  The  plaintiff's  note  and  mortgage,  of  course, 
continued  to  draw  interest  during  the  whole  of  the  litigation,  and  such 
interest  was  probably  of  more  value  than  the  use  of  the  land ;  but 
whether  it  was  or  not  is  entirely  immaterial,  for  the  plaintiff  had  no 
right  to  the  use  of  the  land.  But  we  have  said  enough  concerning 
this  curious  case. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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*474  *M.  EBLunr  and  another  9.  Euza.  Cafliob. 

January  Term,  1880. 

Contract :  Unoonsoionable.  On  June  11,  1875,  0.  was  indebted  to  K.  & 
M.  in  the  sum  of  $600.  At  the  time,  C.  had  in  his  possession  an  endow- 
ment policy  issued  by  an  insurance  company,  insuring  his  life  in  favor 
of  his  wife.  In  consideration  of  the  satisfaction  of  this  indebtedness  and 
$275,  C.  and  his  wife  executed  a  written  assignment  of  the  policy  to  M., 
and  delivered  the  policy  and  assignment  to  him,,  and  thereby  transferred 
all  their  right,  title,  and  interest  in  the  policy.  Afterwards,  M.  paid  to 
the  company  ail  subsequent  premiums  and  premium' notes.  The  policy 
matured  May  12,  1878.  The  amount  then  due  thereon  was  $1,477.73. 
K.  &  M.  demanded  this  sum  from  the  insurance  company;  but  it  refused 
to  pay  without  Mrs.  C.*s  receipt  on  the  hack  of  the  policy.  Mrs.  O.  re- 
fused to  sign  her  name,  unless  she  was  paid  $477.73  when  the  policy  was 
collected.  In  compliance  with  this  extortionate  demand,  K.  executed  to 
Mrs.  C.  his  written  promise  to  pay  her  this  sum  on  the  payment  of  the 
policy,  and  M.  guarantied  the  payment  of  the  money  within  ten  days  after 
the  policy  was  paid.  When  the  policy  was  paid,  K.  &  M.  refused  to  com- 
ply with  their  written  promise.  Mrs.  C.  brought  her  action  thereon,  and 
the  court  gave  her  judgment  for  the  full  amount,  interest  and  costs. 
ffeld^  that  as  Mrs.  C.  availed  herself  of  the  situation  in  which  K.  &  M. 
were  placed  to  exact  an  unreasonable  sum  and  an  unconscionable  bargain, 
she  cannot  enforce  their  written  promise,  but  may  recover  what  is  fairly 
doe  her  for  the  inconvenience  or  service  in  writing  her  signature.^ 

Error  from  Pottawatomie  district  court. 

Eliza  Caplice  brought  her  action  in  the  district  court  of  Pottawat- 
omie county,  against  M.  Kelley  and  P.  H.  McHale,  on  the  following 
writing: 

"Saint  Maby*8,  May  9, 1878. 
**For  and  in  consideration  that  Mrs.  Eliza  Caplice  signs  and  releases  all  her 
nght,  title,  and  interest  to  and  in  policy  No.  34,169  of  Northwestern  Mutual 
Life  Insurance  Company  for  $2,000  on  the  life  of  Michael  Caplice,  for  the  sole 
use  and  benefit  of  Eliza  Caplice,  his  wife,  I  hereby  agree  and  bind  myself  unto 
the  said  Eliza  Caplice  to  pay  unto  her  the  sum  of  four  hundred  and  seventy- 
seven  and  seventy-three  one-hundredths  dollars,  on  the  payment  of  said  pol- 
icy iinto  P.  H.  McHale  or  order,  for  whom  I  have  power  of  attorney. 

*'M.  Kelley. 
"Signed  in  presence  of  J.  W.  Fitzgerald." 

•*75  ***May  29.  1878. 

'*!,  the  undersigned,  hereby  guaranty  the  payment  of  the  within 
amoant,  viz.,  $477.73,  not  later  than  ten  days  after  the  payment  of  the 
^thin-mentioned  policy.  P.  H,  McHale." 

Defendants  in  their  answer  pleaded,  among  other  matters,  that  the 
paper  executed  by  them  was  obtained  by  fraud  and  extortion,  and  was 
without  consideration.  The  trial  was  bad  before  the  court,  a  jury 
^ing  waived.     A  general  finding  was  rendered  in  favor  of  the  plain- 

*TU«  case  again  in  court,  27  Kan.  869. 
V.  23k— 22 
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tiff,  and  judgment  entered  accordingly^  for  the  sam  of  $576^  and  ooBts. 
The  defendants  bring  the  case  here. 

«7.  8.  Merrittj  for  plaintiffs  in  error. 

Thomas  P.  Fenian,  for  defendant  in  error.^ 

HoBTON,  G.  J.  In  sabstance,  the  case  is  this :  On  the  eleventh 
day  of  Jane,  1875,  Michael  Caplice,  the  husband  of  the  defendant  in 
error,  was  indebted  to  the  plaintiffs  in  error  in  the  sum  of  $600.  At 
the  time,  Michael  Gaplioe  had  in  his  possession  a  certain  ten-year 
endowment  policy,  issued  by  the  Northwestern  Mutual  Life  Insurance 
Company,  insuring  his  life  for  the  benefit  of  his  wife,  Eliza  Caplice, 
the  defendant  in  error.  To  pay  the  indebtedness  of  $600,  and  for 
$275  in  addition,  Michael  and  Eliza  Caplice  executed  and  delivered 
to  P.  H.  McHale,  one  of  the  plaintiffs  in  error,  the  following  assign- 
ment, the  same  executed  in  duplicate,  to- wit : 

"Saint  Mabt's,  Kas.,  June  11,  1875. 
"For  a  valuable  consideration,  the  receipt  whereof  is  hereby  acknowledged* 
we  by  this  instrument  do  assign  and  transfer  to  P.  H.  McHale,  of  Saint  Mary's, 
Kansas,  all  our  right,  title,  and  interest  in  and  to  policy  No.  S4,169,  for  his 
sole  use  and  benefit.  In  case  of  the  death  of  said  assignee  before  the  policy 
becomes  due,  then  and  in  that  case  it  shall  be  payable  to  the  heirs  or  assigns 
of  P.  H.  McHale.  Michael  Oaflicb.    [Seal.] 

"Eliza  Caplice.         [Seal.]" 

When  Michael  Caplice  took  out  the  policy,  he  executed  to  the  insur- 
ance company  ten  premium  notes  of  $82.38  each,  and  agreed 
"^476  to  pay  quarterly  premiums  of  $28.84  each.  ^McHale  paid  the 
quarterly  premiums  and  premium  notes  maturing  against  the 
policy  after  the  assignment  and  transfer.  At  the  execution  of  the 
written  assignments,  the  following  blank  receipt  was  on  the  back  of 
the  policy,  viz. : 

"Beceived ,  18~,  of  the  Northwestern  Mutual  Life  Insurance  Com- 
pany,   dollars,  in  full  of  all  claims  on  the  within  policy.'' 

This  receipt  the  Gaplices  did  not  then  sign.  The  policy  matured 
May  12, 1878.  The  amount  due  thereon  was  $1,477.73.  The  plain- 
tiffs in  error  demanded  this  sum  of  the  company;  but  it  refused  to 
pay  without  Mrs.  Caplice's  receipt.  The  latter  refused  to  sign  the 
receipt  without  the  written  agreement.  The  writing  was  executed, 
and  Mrs.  G.  gave  her  signature  to  the  receipt  on  the  back  of  the 
policy. 

On  the  part  of  the  plaintiffs  in  error,  it  is  claimed  that  Mrs.  Cap- 
lice ought  not  to  recover,  because  it  is  alleged  that  it  was  her  moral 
and  legal  duty  to  execute  the  receipt.  On  the  part  of  Mrs.  C,  it  is 
contended  that  she  was  under  no  moral  or  legal  obligation  to  give  her 
signature;  that  her  signature  was  purchased  for  the  writing  suedon* 
and  that  such  agreement  is  valid  and  binding. 

We  do  not  agree  with  counsel  for  plaintiffs  in  error,  that  Mrs.  G. 
was  under  a  legal  duty  to  sign  the  receipt.  She  had  previously  done 
all  that  the  law  required  of  her  in  the  assignment  and  transfer  of 
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the  policy;  she  bad  actually  performed  every  act  necessary  to  put 
plaintiffs  in  error  in  possession  of  the  policy,  and  every  benefit  to  be 
derived  therefrom.  The  illustration  of  the  release  of  a  mortgage  by 
the  mortgagee  is  not  applicable.  By  the  statute,  it  is  the  legal  duty 
of  the  mortgagee  to  enter  satisfaction  on  demand  of  the  mortgagor 
wben  the  mortgage  is  paid.  Independent  of  the  statute,  such  duty 
existed,  which  could  have  been  enforced  in  a  court  of  chancery  against 
the  mortgagee,  on  his  refusal  to  enter  a  release  after  payment.  On 
the  other  hand,  neither  can  we  agree  with  counsel  for  defendapt  in 
error,  that  the  written  promise  ought  to  be  fully  enforced.  The  agf ee* 
ment  is  an  unreasonable  and  unconscionable  one.  Mrs.  C.  is  only 
entitled  to  reasonable  compensation  for  the  inconvenience  or 
*477  service  in  making  her  *signature.  She  suffered  no  loss,  in- 
jury, or  disadvantage,  nor  parted  with  anything  of  value  in 
signing  her  name.  The  demand  for  the  signature  of  Mrs.  G.  on  the 
part  of  the  insurance  company  before  payment  was  arbitrary,  and 
yet,  out  of  abundant  caution  in  transacting  its  business,  not  very  un- 
reasonable. Frequently,  insurance  policies,  especially  endowment 
policies,  are  hypothecated  for  the  repayment  of  money,  and  in  such 
eases  just  such  assignments  are  executed  as  appear  in  this  case.  On 
uieir  face  they  are  absolute,  yet  in  fact  the  transfer  is  only  for  security. 
When  the  debt  is  paid,  the  beneficiary  or  owner  of  the  policy  is  en- 
titled to  its  return,  Nothwithstanding  the  execution  of  such  an  as- 
signment in  the  latter  instance,  the  company,  after  due  notice,  has 
no  right  to  pay  the  pledgee.  So,  to  save  any  question  of  this  char- 
aeter  arising,  we  suppose  the  insurance  company  was  anxious  to  have 
the  signature  of  Mrs.  G.  on  the  policy.  Morally,  Mrs.  G.  ought  to 
iiave  given  it,  without  making  the  extortionate  demand  she  did.  In- 
stead of  aoting  justly,  she  attempted  to  take  advantage,  and  an  un- 
fair one,  of  the  plaintiffs  in  error,  who  bad  bought  and  paid  for  all 
ber  right  and  interest  in  the  policy.  She  thought  herself  in  a  con- 
dition to  exaiCt  an  unconscionable  bargain,  and  for  service  worth  only 
a  few  cents  she  demanded  and  received  a  written  promise  for  the 
payment  of  nearly  five  hundred  dollars.  The  mind  revolts  at  the  en- 
forcement of  such  a  promise,  and  as  the  courts,  as  a  rule,  under  such 
eircamstances,  seise  upon  the  slightest  act  of  oppression  or  advantage 
V3  set  at  naught  a  promise  thus  obtained,  we  are  of  opinion  that  Mrs. 
C.  is  only  entitled  to  what  may  be  fairly  due  her  for  writing  her  sig- 
nataie,  and  that  she  cannot  recover  on  the  agreement.  Hough  v. 
Hunt,  2  Ohio,  495,  and  cases  there  cited.  See,  also,  the  following 
lothorities:  Sasportas  v.  Jennings,  1  Bay,  (S.  G.)  470;  Motz  v. 
Mitchell,  (Pa.  Sop,  Gt.,)  21  Alb.  Law  J.  287;  Chit.  Gont.  626. 
The  jndgm^tit  of  the  district  court  will  therefore  be  reversed,  and 
case  remanded  for  a  new  trial. 


Yalsntto,  J«t  concurring.     Bbbwbb,  J.,  taking  no  pari  in  the  de« 

odon. 
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*478       ^Jonathan  Babb  v.  Milton  Lindlbt  and  another. 

January  Term,  1880. 

Parties :  Fraud :  Equity.  P.  was  the  owner  of  certain  land  In  Lyon  county. 
In  1866,  he  entered  into  a  written  contract  with  G.  to  convey  the  land 
to  him.  The  contract  was  induced  solely  by  the  fraud  of  G.»and  the 
only  consideration  was  a  patent  utterly  worthless  and  of  no  value  what- 
ever. In  1867,  G.  sold  to  B.,  for  a  valuable  consideration,  the  land, 
l^nd  assigned  to  him  the  written  contract  of  sale.  On  April  3,  1867,  P., 
to  carry  out  the  terms  of  the  contract,  executed  to  B.  a  deed,  intending  to 
convey  the  land,  but  by  a  mutual  mistake  the  land  was  misdescribed.  P. 
discovered  the  fraud  practiced  upon  liim  after  the  execution  of  the  deed. 
On  April  12,  1878,  P.  executed  a  warranty  deed  of  the  land  to  L.  On 
July  1,  1878,  B.  brought  his  action  against  L.,  to  have  L.  declared  tlie 
trustee  of  the  legal  title  of  the  land  for  him,  and  to  compel  L.  to  convey 
the  title  to  him.  P.  was  permitted  by  the  court,  on  his  application,  to  be 
made  a  party  defendant,  ffeld,  not  error,  as  both  P.  and  L.  were  proper 
defendants;  and  further,  held,  that  upon  proof  of  the  fraud  of  G.  in  in- 
ducing P.  to  enter  into  a  written  contract  to  convey  the  land,  in  the  ab- 
sence of  any  consideration,  B.'s  claim  for  relief  was  properly  denied. 
[Stout  V.  Hyatt,  13  Kan.*  232.] 

Error  from  Lyon  district  court. 
The  case  is  stated  in  the  opinion. 
Story  d  Sedgwick^  for  plaintiff  in  error. 
Cunningham  d  McCarty^  for  defendants  in  error. 

m 

HoBTON,  G.  J.  This  was  an  action  by  the  plaintiff  in  error  against 
Milton  Lindley,  one  of  the  defendants  in  error,  to  have  Lind- 
*479  ley  declared  the  trustee  of  the  legal  title  to  cer*tain  land  in 
Lyon  county  for  the  beneiit  of  plaintiff,  and  to  compel  him  to 
convey  the  legal  title.  Lindley  answered  by  a  general  denial,  and, 
second,  by  stating,  in  substance,  that  he  had  bought  the  land  for  a 
valuable  consideration  from  E.  Parker,  and  had  received  from  him 
a  warranty  deed  therefor,  and  that  the  plaintiff  had  procured  his  al- 
leged title  and  pretended  claim  without  consideration,  and  by  false 
and  fraudulent  representations  concerning  the  usefnlnesB  and  nov- 
elty of  a  certain  kind  of  bee-hive. 

The  plaintiff  demurred  to  this  defense,  and  the  demurrer  was  sus- 
tained. Thereupon,  Elisba  Parker,  the  other  defendant  in  error,  ob- 
tained leave  from  the  court  to  be  made  a  party  defendant,  and  set 
forth  in  his  answer  substantially  the  same  defense  pleaded  by  Lind- 
ley. This  answer  was  demurred  to  by  plaintiff,  and  overruled  by  the 
court.  The  plaintiff  then  iiled  a  reply,  containing  a  general  denial 
of  the  allegations  of  this  answer.  Trial  was  had  before  the  court,  a 
jury  being  waived.     The  court  made  the  following  findings  of  fact : 

"(1)  That  in  the  month  of  December,  1866,  the  defendant  Elisha  Parker 
was  the  owner  in  fee-simple  of  the  following  described  real  estate,  situated 
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in  Ljon  county,  Kansas,  to- wit:  The  north  half  of  the  north-east  quarter  of 
section  2,  township  19,  range  10  east.  (2)  That  some  time  in  the  year  1866, 
the  defendant  Elisha  Parker  entered  into  a  written  agreement  with  one  £ls- 
beiy  L.  Gennett,  whereby  he  agreed  to  convey  to  said  Gennett  the  land  above 
described.  In  consideration  of  said  ag[reement,  the  said  Gennett  sold  to  said 
Parlcer  a  patent-right  to  manufacture  and  sell  a  certain  patent  bee-hive  within 
certain  territory,  which  was  the  only  consideration  for  the  land.  (3)  That, 
at  the  time  of  the  agreement  to  sell  the  land,  and  for  the  purpose  of  inducing 
the  said  Parker  to  sell  the  same,  Gennett  represented  to  Parker  that  the  bee- 
hive was  usef ul«  novel,  and  of  great  value,  when  in  fact  said  patent  was 
utterlv  worthless,  and  of  no  value  whatever.  (4)  That  some  time  prior  to 
the  month  of  April,  1867,  Gennett  sold  to  plaintiff.  Babb,  the  land  he  had 
previously  purchased  of  Parker,  for  a  valuable  consideration,  to-wit,  ^20, 


agreement, 
ther  consideration,  made,  executed,  and  delivered  to  said  Jonathan 
Babb  their  deed  of  genei^  warranty,  by  which  they  intended  to  convey  the 
land  above  describedj^but  by  a  mutual  mistake  the  land  was  described  in  the 
deed  as  being  situated  in  section  21,  instead  of  section  2,  as  was  intended, 
which  said  deed  was  duly  recorded  in  the  records  of  the  register  of  deeds  for 
Lyon  county,  Kansas,  on  the  twenty-second  day  of  June,  1867,  in  book  H, 
on  page  587.  (6)  That  the  said  land  so  intended  to  be  conveyed  was  and  is 
wild,  uncultivated,  and  unoccupied  land,  the  said  plaintiff  having  continuously 
paid  the  taxes  on  the  same  ever  since  the  year  1867.  (7)  That  the  defendant 
Elisha  Parker  discovered  the  fraud  in  the  bee-hive  some  time  between  the 
veara  1867  and  1871,  and  the  discovery  of  the  mistake  in  the  deed  was  soroe 
time  in  the  year  1873  or  1874.  (8)  That  on  the  twelfth  day  of  April,  1878, 
the  defendant  Elisha  Parker  and  wife  made,  executed,  and  delivered  to  the 
defendant  Milton  Lindley  their  deed  of  general  warranty  to  the  land  which 
they  had  intended  to  deed  to  the  plaintiff;  that  said  deed  to  Lindley  was  with- 
out consideration,  and  received  by  Lindley  with  full  knowledge  of  the  plain- 
tiff's rights  in  the  premises,  and  that  the  said  deed  was  duly  recorded  on  the 
sixteenth  day  of  Apill,  1878,  in  book  C,  page  29." 

Dpon  the  findings  of  fact,  judgment  was  entered  in  favor  of  the  de- 
fendants for  costs.  The  plaintiff  alleges  several  grounds  of  error, 
but  they  are  really  comprehended  in  these  two,  viz.:  First,  that  the 
eourt  erred  in  permitting  Parker  to  be  made  a  defendant;  secondly 
that  the  defense  pleaded  and  the  facts  found  by  the  court  constituted 
in  law  no  defense.  The  first  alleged  error  is  without  merit.  The 
rale  is,  that  where  a  specific  execution  of  a  contract  to  sell  land  is 
Bonght  to  be  enforced,  if  the  vendor  has  conveyed  the  property  to  a 
third  person,  after  having  entered  into  a  contract  for  the  sale  thereof, 
the  person  to  whom  the  land  has  been  conveyed,  as  well  as  the  ven- 
dor, should  be  made  defendants;  and  so  if  the  vendor  has  made  a 
new  contract  to  sell.  Daily  v.  Litchfield,  10  Mich.  29;  Stone  v. 
Baekner,  12  Bmedes  &  M.  73 ;  Fullerton  v.  McCurdy,  4  Lans.  132 ; 

Morris  v,  Hoyt,  11  Mich.  9;  Bliss,  PI.  108,  1(J9. 

*48l     *We  think  that  in  this  case  both  Lindley  and  Parker  were 

proper  parties, — Lindley  as  the  party  having  the  legal  title, 

and  Parker  as  being  accused  of  having  wrongfully  conveyed  the  land 

to  him  by  a  warranty  deed.    The  trial  court  probably  committed 
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error  in  snstaixiing  the  demurrer  to  Lindley*s  second  defense ;  but  as 
Parker  afterwards  set  np  the  like  defense,  under  the  circumstances, 
we  may  assume  his  answer  inured  to  Lindley's  benefit. 

The  second  alleged  error  is  likewise  untenable.  The  plaintiff  pur- 
chased with  notice  of  all  counter-equities  which  were  outstanding  in 
favor  of  Parker,  then  holding  the  legal  title.  Stout  v.  Hyatt,  13 
Ran.  *2382.  The  trial  court  finds  that  there  was  no  consideration  for 
the  contract  between  Gennett  and  Parker,  as  the  so-called  patent 
transferred  to  Parker  by  Gennett  was  utterly  worthless  and  of  do 
value  whatever.  As  there  was  no  consideration,  there  was  no  con- 
tract. Sturgis  Nat.  Bank  v.  Peck,  8  Kan.  660.  Gennett,  therefore, 
acquired  no  right  or  title  in  the  land  by  his  fraud  in  inducing  the 
contract  of  1866,  and,  as  the  plaintiff  was  not  a  bona  fide  purchaser, 
as  he  was  bound  to  take  notice  of  the  equities  of  Parker,  he  acquired 
no  right  or  title,  in  the  land.  He  knew  that  Gennett's  purchase  was 
tainted, — was  void, — and  that  he  bought  nothing.  Under  these  cir- 
cumstances, Parker  was  as  much  the  owner  of  the  land  prior  to 
April  12,  1878,  as  he  was  in  1866,  before  his  contract  with  Gennett. 
On  April  12,  1878,  he  bad  full  authority  to  sell  or  give  the  land  to 
Lindley.  His  deed  then  transferred  a  good  title.  When  the  plaintiff 
sought  to  have  Lindley  convey  to  him  the  legal  title,  the  defend- 
ants had  the  right  to  set  up  the  fraud  upon  which  the  plaintiff's 
claim  was  based.  It  was  the  first  opportunity,  after  the  discovery  of 
the  fraud  of  Geimett,  that  either  had  the  chance  in  any  court  to  ex- 
pose its  rottenness.  The  plaintiff  was  standing  in  the  shoes  of  Gen- 
nett, entitled  to  his  equities,  all  his  rights,  and  all  his  defenses, — ^noth- 
ing more.  As  Gennett  had  failed  to  do  equity,  neither  he  nor  bis  as- 
signee had  any  right  to  the  relief  demanded  in  the  petition. 

The  judgment  of  the  district  court  will  therefore  be  affirmed. 

(All  the  justices  concurring.) 


*483  *M.  L.  Bbst  and  another  9.  Jessb  G.  Cball. 

Januaiy  Term,  1880. 

Payments:  Bills  and  Kotos:  Payment  to  Payee.  The  payee  of  a  nego- 
tiable promissory  note,  long  before  its  maturity,  indorsed  and  delivered 
it  to  a  bank,  to  be  used  as  collateral  security  for  the  payment  of  a  buggy, 
purchased  at  the  time  from  the  plaintiff.  Before  maturity,  but  after  the 
Indorsement  and  delivery  to  the  bank,  though  without  knowledge  thereof, 
the  maker  paid  said  note  to  the  payee,  and  took  a  receipt  therefor.  Held, 
that  such  payment  did  not  discharge  the  note,  or  defeat  a  right  of  action 
thereon. 1 

'See  MordiB  y.  Kennedy,  ant$,  *406;  Burhaos  y.  Hutcheson,  26  Kan.  6^ 
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Error  fronr  Atchison  district  conrt. 

Action  by  Grail  against  Best  and  another,  on  a  certain  promissory 
note.  Trial  at  the  Jane  term,  1879,  of  the  district  court,  and  judg- 
ment for  the  plaintiff.    The  defendants  bring  the  case  here. 

S.  E.  OUnn  and  Oreenlee  d  Jaekson^  for  plaintiffs  in  error. 

The  plaintiffs  in  error  having  paid  the  notes  sued  on  in  full  to  (George  Lain- 
berson,  Jr.,  the  payee  of' the  notes,  about  the  time  the  nine-montlis  note  be- 
came due,  without  notice  or  suspicion  that  any  other  person  claimed  any  in- 
terest in  the  notes,  can  they  be  legally  or  equitably  held  liable  to  pay  the  notes 
oTer  again  to  the  d^endant  in  error?  If  they  can  be  thus  held,  then  upon 
what  rule  of  law  or  equity? 

From  the  record,  the  court  below  evidently  viewed  the  transaction  between 
Craii  and  Lamberson  as  a  transfer  of  the  right,  title,  and  interest  of  the  latter 
in  the  notes  to  the  former,  and  it  must  have  regarded  the  transfer  as  of  sucfr 
a  character  as  would  amount  to  an  absolute,  unrestricted  indorsement  within 
the  meaning  of  the  statute  and  law-merchant,  and  that  Crall  must  have  taken 
an  absolute,  unrestricted  title  to  the  notes,  as  honaftde  holder  of  commercial 
paper,  reoeived  in  the  usual  course  of  business  at  the  time  of  the  deposit  of 
the  notes  and  agreement  in  the  Exchange  bank  of  William  Hetherington  &  Son. 
Upon  the  facts  disclosed  by  the  record,  was  this  position  of  the  court 
^483  tenable?  We  think  *not.  Negotiable  paper  can  only  be  transferred 
free  from  equities  by  "indorsement."  Comp.  Laws,  c.  14»  §  1;  Mc^ 
Gram  V,  Corby,  11  Kan.  *464-*470. 

But  such  indorsement  must  be  such  as  "to  absolutely  transfer  and  vest  the 
property  thereof  in  each  and  every  indorser  and  holder  thereof,  successively." 
Statute,  9Upra.  Such  statute  is  not  an  innovation  upon,  but  is  simply  a  state- 
ment of,  the  law-merchant.  The  indorsement  roust  be  aocomi»nied  by  de- 
livery, and  must  be  absolute  and  unrestricted.  It  must  be  a  delivery  (under 
such  indorsement)  with  a  view  of  making  a  contract  whereby  the  relation  and 
liability  of  indorser  and  indorsee  is  creat^  and  dxed,  and  it  must  be  an  ax:tual 
delivery  to  the  indorsee,  which  attends  the  indorsement  as  an  essential  ele- 
ment of  the  contract  of  indorsement.  1  Daniel,  Neg.  Inst.  §  667;  Thomas 
V.  Watkins*  16  Wis.  574;  Bayley,  Hills,  (2d  Amer.  £d.)  103. 

If  the  holder  be  an  indoi-see,  where  indorsement  is  necessary,  or  transferee, 
where  delivery  only  is  necessary,  it  must  then  be  ascertained  whether  he  holds 
as  oumer^  or  agent  of  the  real  ownor.  If  only  authorized  to  collect  and  apply 
the  proceeds  in  payment  of  a  debt  due  to  himself,  that  would  not  give  him 
title  to  the  paper  itsehE.  He  would  be  the  agent  of  the  owner;  and  any  de- 
fense against  the  real  owner  would  be  available  against  such  holder.  He 
would  in  fact  be  the  agent  of  the  owner,  authorized  to  apply  the  proceeds  of 
tiiedebt  due  him  from  such  real  owner.  1  Daniel,  Neg.  Inst.  §§  821,  822, 
and  notes  1  and  2;  2  Pars.  Notes,  225,  428. 

How  stands  the  case  at  bar?  The  answer  controverts  the  indbrsement,  and 
ia  verified.  Plaintiff  below  introduced  in  evidence  the  notes  with  the  name 
''George  Lamberson,  Jun.,  Col.,"  on  the  backs  thereof;  also  the  contract  which 
was  executed  concurrently  with  the  writing  of  the  said  words  on  the  backs  of 
said  notes,  and  was  in  law,  as  was  proved  in  fact,  the  terms  of  the  agreement 
relating  to  the  deposit  of  the  notes  in  the  bank,  and  will  be  construed  as 
^484  though  such  ^agreement  was  written  in  full  upon  the  back  of  each  of 
said  notes  over  the  signature  of  said  "George  Lamberson,  Jun.,  Col." 
it  will  be  here  observed  that  such  contract  did  not  contemplate  a  delivery  of  the 
notes  to  Grail  at  any  time,  either  present  or  prospective,  but  a  deposit  in  the 
hank,  there  to  remain.  Not  the  transfer  of  the  title  of  Uie  notes  to  Grail,  but 
the  right  to  collect,  not  the  whole  of  said  notes,  but  only  so  much  as  might 
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be  due  to  Crall  on  the  contract.    Such  was  the  ondMBtandifig  of  the  defend- 
ant in  error. 

But  whether  the  notes  came  into  the  possession  of  Crall  before  or  after  ma- 
turity, thej  carae  into  his  possession  under  the  restrictions  and  limitations  in 
the  contract,  and  did  not  come  to  him  as  an  indorsee  with  the  rights  and  iia- 
bilities  of  the  holder  of  the  legal  title  thereto,  and  the  notes  were  subject  to  all 
the  equities  in  favor  of  the  maker  which  existed  at  the  time  the  niaker  was 
notified  of  the  interest  of  defendant  in  error  in  such  notes*  If  any. 

Everest  d  Waggener,  for  defendant  in  error. 

The  defendants  in  the  court  below,  on  a  trial  of  the  case,  aa  a  defense,  of- 
fered to  prove  that  they  had  no  knowledge  or  notice  that  the  notes  had  been 
transferred  to  Crall.  This  evidence  was  objected  to  by  plaintiff,  and  the  ob- 
jection was  sustained  by  the  court,  and  this  is  one  of  the  errors  complained  of. 
?[?he  further  error  (and  we  believe  the  only  additional  one  complained  of)  is, 
hat  the  court  erred  in  rendering  a  judgment  against  Lamberson  in  favor  of 
Crall  on  this  state  of  facts.  Hahm  v.  Bridge  Manufactory,  16  Kan.  530. 
There  was  no  pretense  of  any  fraud  or  collusion  between  Crall  and  Lamberson. 
Evidence  of  payment  made  by  the  makers  of  said  notes  to  Lamberson  was 
wholly  immaterial  and  incompetent.  Marbourg  v.  Lloyd*  21  Kan.  *546;  2 
Daniel,  Neg.  Inst.  §§  231,  232. 

Brewer,  J.  This  was  an  action  and  judgment  on  a  promissory 
note,  dated  March  24,  1873,  and  dae  in  eighteen  months. 
*485  ^executed  by  defendants  to  one  George  Lamberson,  Jr.,  and 
by  him  indorsed  to  Grail,  the  plaintiff.  The  note  was  in  form 
an  ordinary  negotiable  note.  On  the  twenty-fourth  of  April,  1873, 
Crall  sold  to  said  Lamberson ,  Jr.,  a  buggy  and  harness,  for  $290. 
which,  by  the  terms  of  the  contract,  (which  was  in  writing.)  might  be 
paid  for  in  hay  at  a  stipulated  price,  which  hay  was  to  be  delivered 
by  Lamberson,  Jr.,  from  time  to  time,  op  to  March  1,  1874.  As  se- 
curity to  Crall,  that  Lamberson,  Jr.,  should  perform  his  part  of  the 
contract  and  deliver  the  hay,  or  otherwise  pay  for  the  buggy  and  har- 
ness as  per  their  written  contract,  Lamberson,  Jr.,  agreed  with  Crall 
in  their  written  agreement  that  Lamberson,  Jr.,  should  deposit  cer- 
tain notes  at  the  Exchange  Bank  of  William  Hetherington  &  Son,  in 
the  city  of  Atchison,  as  collateral  security  for  the  faithful  perform- 
ance of  the  contract.     This  part  of  the  agreement  reads  as  follows,  viz. : 

"It  is  agreed  that  the  said  George  Lsimberson,  Jr.,  shall  deposit  certain 
notes  as  collateral  security  for  the  faithful  performance  of  his  obligation  in 
this  contract,  which  notes  are  to  be  deposited  at  the  Exchange  Bank  of  Will- 
iam Hetherington  &  Son,  and  so  to  remain  for  the  benefit  and  security  of  the 
said  Grail  until  the  fulfillment  of  this  contract;  and  in  the  event  of  failure  bj 
said  Lamberson,  the  said  Crall  may  and  shall  have  the  right  to  collect  the 
same  to  the  amount  that  may  be  due  him  in  the  premises.  In  witness  whereof 
the  said  parties,"  etc. 

In  pursuance  of  this  agreement,  as  shown  by  Crall's  evidence,  the 
notes,  with  the  written  agreement,  were  inclosed  in  an  envelope,  sealed 
up,  and  deposited  in  Hetherington  &  Son's  bank,  on  the  twenty- 
fourth  day  of  April,  1873 ;  and,  among  other  notes  so  deposited,  were 
two  notes  sued  on  in  this  action,  upon  one  of  which  the  defendant  in 
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error,  Crali,  obtained  this  judgment  which  the  plaintifiPs  in  error  seek 
to  reverse.  The  statute  of  limitations  defeated  the  olaim  in  the  other 
Qoie.  The  defense  interposed  was  payment  to  Lamberson,  made  be- 
fore the  matarity  of  this  note,  and  without  knowledge  of  any  transfer. 

The  court  refused  to  permit  evidence  of  such  payment,  and 
*486    this  presents  the  question  for  our  consideration,     *We  think 

the  ruling  of  the  court  correct.  There  is  no  question  but  that 
the  note  was  indorsed  at  the  time  it  was  placed  in.  the  bank  as  col- 
jateral,  and  none  that  the  payee  failed  to  deliver  the  hay,  except 
aboat  three  tons,  or  make  other  payment;  so  that  Grail  had  a  valid 
claim  for  much  more  than  the  amount  of  this  note,  and  for  which 
this  note  was  indorsed  and  transferred  as  collateral  security.  The 
notes  were  afterwards,  by  consent  of  Lamberson  and  Grail,  taken 
from  the  bank,  and  left  with  Grail.  There  is  some  little  uncertainty 
as  to  the  time  when  this  was  done ;  but  we  think  this  immaterial, 
and  that  the  ruling  would  have  been  correct  even  if  the  notes  had  re- 
mained in  Hetherington's  bank  up  to  the  time  of  suit.  By  the  in- 
dorsement, the  legal  title  was  transferred,  and  Crall  was  by  the  con- 
'ract  given  the  right  to  collect  up  to  the  amount  due  him  for  the  buggy 
and  harness.     In  1  Daniel,  Neg.  Inst.  §  824:,  the  author  says: 

"When  the  note  or  bill  of  a  third  party,  payable  to  order,  is  indorsed  as  col- 
lateral security  for  a  debt  contracted  at  the  time  of  such  indorsement,  the  in- 
(iorsee  is  a  bona  fide  holder  for  value  in  the  usual  course  of  business,  and  is 
^otitled  to  protection  against  equities,  offsets,  and  other  defenses  available 
between  antecedent  parties,  provided,  of  course,  that  the  biU  or  note  trans- 
ferred as  collateral  security  is  itself,  at  the  time,  not  overdue." 

There  is  no  pretense  that  Lamberson  had  the  note  at  the  time  of 
payment  to  him,  or  that  he  was  authorized  by  Grail  to  receive  the 
money.  Crall  had  done  nothing  to  mislead  the  makers,  nothing  upon 
wbich  to  base  any  estoppel  against  him.  Now,  a  maker  of  a  negoti- 
able note  who,  before  its  maturity,  pays  the  payee  the  amount  thereof 
without  a  surrender  of  the  note,  does  so  at  his  peril.  If  the  payee  is 
DO  longer  the  holder,  or  entitled  to  receive  the  money,  the  payment 
in  DO  manner  discharges  the  paper,  or  prevents  the  real  holder  from 
recovering  upon  it.  The  case  of  Davis  v.  Miller,  14  Grat.  13,  is  still 
i^tronger.  In  that  case,  the  indorsement  was  after  maturity  and  pro- 
test for  non-payment.  After  transfer,  payment  was  made  to  the  in- 
dorser,  and  receipt  taken.  The  maker  had  no  notice  of  the 
*487  transfer  till  after  the  payment.  *It  was  held  that  the  pay- 
ment was  no  defense.  In  the  opinion,  Moncubb,  J%,  uses  this 
iangnage : 

''On  the  other  hand,  however,  it  may  be  answered  that  no  case  can  be  found 
in  which  it  has  been  decided,  or  even  said,  that  payment  to  an  indorser  after  an 
indorsement  is  a  good  defense  against  the  indorsee.  That  no  decision  can  be 
found  the  other  way,  is  well  accounted  for  by  the  fact  that  the  payment  of  a 
negotiable  note  is  very  rarely  made  without  taking  in  tlie  note,  or  having  the 
payment,  if  partial,  indoraed  thereon,  and  no  occasion  has  therefore  occurred 
'or  a  decision  of  the  question.    That  no  such  occasion  has  occurred,  is  in  it- 
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self  an  argument  in  favor  of  the  defendant  in  error.  ^  ^  ^  There  is  st 
least  as  much  reason  in  holding  the  maker  of  a  note  responsible  for  want  of 
caution  in  making  a  payment,  as  for  holding  a  purchaser  responsible  for  want 
of  caution  in  making  a  purchase.  Indeed  there  is  more;  for  dae  caution  will 
always  protect  the  former  against  an  improper  payment,  while  the  greatest 
caution  may  not  protect  the  latter  against  an  improper  purchase.  The  for 
mer  is  always  safe  in  making  payment  to  the  legal  holder  of  the  note,  which 
he  may  thereupon  require  to  be  produced  and  surrendered  to  him,  while  the 
latter  is  often  deceiv^  by  a  false  possession,  and  must  at  his  peril  look  to  the 
title,  which  may  be  separate  from  the  possession."  See,  also,  Ck>ffman  y. 
Bank,  41  Miss.  212. 

The  case  of  MoCrum  v.  Corby,  11  Ean.  *464,  is  not  in  point,  for 
in. that  there  was  no  indorsement.  Here  the  paper  was  regalarly 
indorsed.  Nor  is  this  indorsement  one  which  simply  constituted  the 
holder  agent  of  the  indorser, — such  an  indorsement  as  is  spoken  of 
in  1  Daniel,  Neg.  Inst.  §  823,  to  which  we  are  referred  by  counsel, — 
for  this  transfer  was  irrevocable.  The  indorser  had  no  control  of  the 
paper;  could  acquire  none  except  by  payment  of  the  debt  for  which 
the  paper  was  pledged.  Whether  the  legal  title  passed  directly  to 
Orally  or  to  the  bank  as  trustee  for  bis  benefit,  is  immaterial.  It  had 
passed  away  from  Lamberson,  and  he  held  neither  legal  title  nor 
equitable  right  to  the  proceeds.  Therefore  payment  to  him  was  to 
one  without  actual  right  to  receive  it,  and  without  possession  of  any 
evidence  of  title  or  right  to  receive  payment.  Conceding,  as  counsel 
contend,  that  the  indorsement  is  to  be  construed  along  with 
*488  the  agreement  as  really  one  ^transaction  and  one  instrument, 
yet  such  an  indorsement  passes  title,  and  except  as  limited  by 
the  restriction,  outs  off  all  equities.  The  note  was  indorsed  as  secu- 
rity for  Lamberson's  debt  to  C^all,  a  debt  contracted  at  the  time  of 
the  indorsement.  That  debt  is  unpaid,  and  Grail  has  a  right  to  re- 
cover. 

The  judgment  will  be  affirmed. 

(Ail  the  justices  oononrring.) 


SMITH  V.  GOBB.  347 

Hbhbt  D.  Smith  v.  Emobt  B.  Oobb  and  others. 

January  Term,  1880. 

Homestead:  Frooeeds  of  Sale:  When  not  Exempt.  Where  a  person 
sells  bis  homestead,  and  does  not  at  the  time  have  any  intention  of  using 
the  proceeds  thereof  in  purchasing  another  homestead,  and  has  no  inten- 
tion of  purchasing  another  homestead  immediately  with  any  funds,  such 
proceeds  are  not  exempt  from  the  payment  of  his  debts.  Kor  can  such 
person,  after  an  action  has  been  brought  against  him  to  subject  such  pro- 
ceeds to  the  payment  of  a  debt,  render  such  proceeds  exempt  from  the 
payment  of  such  debt,  by  then  forming  an  intention  to  use  such  proceeds 
in  procuring  another  homestead.^ 

Error  from  Leavenworth  district  court. 

Action  brought  by  Gore  against  Smith  and  various  other  defend- 
ants, to  subject  a  certain  note  and  mortgage  held  by  Smith  against 
one  Michael  McDonald  to  the  payment  of  a  certain  judgment  held  by 
plaintiff  against  said  Smith.  Trial  at  the  September  term,  1879,  of 
the  district  court,  and  judgment  for  the  plaintiff.  Smith  brings  the 
case  here. 

ff.  r.  Green,  for  plaintiff  in  error. 

L  B.  Wheat,  for  defendant  in  error  Gore. 

T)ios,  P,  Fenlon^  for  defendant  in  error  Worthington. 

C.  F.  W,  Daaaler,  for  defendant  in  error  Mary  G.  Smith. 

J.  D.  Shafer,  for  defendant  in  error  McDonald. 

*489    ^VALENTiNBy  J.     Tbis  was  an  action  to  subject  a  certain  note 
and  mortgage  held  by  Henry  D.  Smith  against  Michael  Mc- 
Donald to  the  payment  of  a  certain  judgment  held  by  Emory  E.  Gore 

'See  full  note  on  homestead  law,  to  Randal  v.  Elder.  Id  Kan.  *276. 

lo  Fofta  a  new  Ijomestead,  acquired  with  the  proceeds  arising  from  the  sale  of 
tbeoldone,  is  exempt  from  Judicial  sale  in  all  cases  in  which  the  former  home- 
stead would  haye  been  exempt,  Atkinson  v.  Hancock,  25  N.  W.  Rep.  701;  Rogers 
^  Raisor,  14  N.  W.  Rep.  817;  Lay  v.  Templeton,  18  N.  W.  Rep.  766;  Thompson  v. 
Hogera,  1  N.  W.  Rep.  wl;  but  wnere  the  debtor  disposes  of  ids  Iowa  homestead, 
Kqaireswith  the  proceeds  a  homestead  in  another  state,  disposes  of  that  home- 
f^.  and  acquires  a  new  homestead  in  Iowa,  the  distinctive  character  of  the  fund 
iilost  bj  removal  out  of  the  state,  and  the  new  homestead  in  Iowa  is  not  exempt 
^tm  debts  incurred  previous  to  its  acquisition,  Rogers  v.  Raisor,  14  N.  W.  Rep. 
^^^.  See,  also,  Paine  v.  Means,  22  N.  W.  Rep.  660;  Jones  v.  Brandt,  10  N.  W.  Rep. 
^A.  Damages  payable  by  a  railroad  company,  as  compensation  for  a  right  of 
^iv  over  a  homestead,  remain  exempt  for  a  reasonable  time.  Mudge  v.  Lanning. 
-*?N.  W.  Rep.  798;  Kaiser  v.  Seaton,  17  N.  W.Rep.  664. 

In  KaUuckif  the  proceeds  of  the  sale  of  a  homestead  are  exempt  from  execution 
3til  thev  have  been  converted  into  property  not  exempt  Skinner  v.  Ohadwell, 
18.W.&P.487. 

In  Wiicontin  the  proceeds  derived  from  the  sale  of  a  homestead,  while  held  with 
'^  intention  of  acquiring  another  homestead,  are  exempt  for  a  period  not  ex- 
«^ng  two  years,  JBlnzei  v.  Qrogan,  29  N.  W.  Rep.  898;  Hewitt  v.  Allen,  12  K. 
^Rep.  45;  and  it  does  not  affect  the  exemption  that  the  debtor  intends  locating 
^fntore  homestead  in  some  state  other  than  Wisconsin.  Hewitt  v.  Allen,  12  N. 
^.  Hep.  45. 
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against  Henry  D.  Smith.  Gore  commenced  the  action  against  Smith 
and  McDonald,  and  made  various  other  persons  parties  defendant. 
Smith,  however,  was  the  only  real  party  defendant,  and  he  is  now 
the  only  plaintiff  in  error.  All  the  other  parties  were  and  are  satis- 
fied with  the  judgment  rendered  by  the  court  below.  The  only  de- 
fense to  the  action  was  and  is  that  said  note  and  mortgage  were  given 
in  part  consideration  for  Smith's  homestead,  on  a  sale  and  convey- 
ance thereof.     The  facts  of  the  case  are  substantially  as  follows : 

On  October  17,  1876,  and  prior  thereto,  Smith  owned  a  certain 
piece  of  land,  which  he  then  occupied  as  his  homestead.  On  that 
day  he  sold  said  homestead  to  Michael  McDonald,  and  in  considera- 
tion therefor  McDonald  then  paid  him  $3,500  in  cash,  and  gave  him 
his  promissory  note  and  mortgage  for  $1,037.50  more.  This  note 
was  dated  Qctober  17,  1876,  and  was  to  become  due  in  two  years 
after  date,  or  on  October  17,  1878.  Smith  used  said  $3,500  in  pay- 
ing debts,  and  in  supporting  his  family.  On  March  1,  1877,  Smith 
removed  from  said  land,  and  moved  upon  another  piece  of  land,  which 
he  rented  and  occupied  with  his  family  for  one  year.  He  then  moved 
upon  another  piece  of  land  with  his  family,  which  land  he  occupied 
for  about  nine  months.  He  then  removed  into  Leavenworth  city,  and 
he  and  his  family  occupied  a  house  in  that  city  which  was  partly  oc- 
cupied by  another  family.  At  the  time  of  the  trial  of  this  case,  which 
was  September  3,  1879,  he,  with  his  two  minor  children,  was  living 
with  his  son-in-law,  and  his  wife  was  staying  with  her  father.  This 
action  was  commenced  on  February  8, 1879.  On  September  3, 1879, 
it  was  tried.     On  the  trial.  Smith  testified  that  '*he  [H.  D.  Smith] 

expects  and  intends  to  use  the  proceeds  of  that  note  and  mort- 
*490     gage — *that  is,  the  money  due  on  it — ^to  buy  another  small 

farm,  to  live  on  as  a  home  for  himself  and  family."  Whether 
at  any  time  previous  to  the  trial  Smith  ever  expected  or  intended  to 
use  the  money  due  on  said  note  and  mortgage  to  purchase  another 
homestead  is  not  shown.  The  foregoing  is  all  the  evidence  that 
tended  to  show  that  he  ever  at  any  time  had  any  such  expectation  or 
intention.  Smith  never  purchased  or  owned  any  land  after  selling 
his  homestead;  and  there  is  nothing  in  the  record,  except  the  words 
above  quoted,  that  shows,  or  tends  to  show,  that  he  at  any  time  had 
any  desire  or  wish  to  purchase,  or  any  expectation  of  purchasing, 
any  more  land.  Under  these  circumstances,  we  do  not  think  that 
the  money  due  on  said  note  and  mortgage  is  exempt  from  the  pay- 
ment of  Smith's  debts. 

It  is  true  that  this  court  has  decided  that  the  proceeds  of  a  home- 
stead sold  at  forced  sale  by  a  sheriff  are  exempt  from  the  payment 
of  all  debts  which,  are  not  liens  upon  the  homestead,  so  long  as  the 
debtor  expects  and  intends  to  use  such  proceeds  in  procuring  another 
homestead.  Mitchell  v.  Milhoan,  11  Kan.  '''617.  And  this  doctrine 
probably  ought  to  be  extended  to  cases  where  the  sale  of  the  home- 
stead is  made  voluntarily  by  the  owner  of  the  homestead  himself. 
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Watkins  y.  Blatschinski,  40  Wis.  347.  But  we  think  the  intention  to 
use  the  proceeds  in  procuring  another  homestead  sboald  be  formed 
at  or  before  the  time  of  the  sale,  and  the  intention  should  be  to  procure 
another  homestead  with  the  proceeds  immediately.  It  would  not  do  to 
fonn  the  intention  two  years  after  the  sale,  nor  would  a  present  inten> 
tion  to  procure  the  homestead  two  years  afterwards  be  sufficient.  If  the 
party  himself  supposed  that  he  could  get  along  without  a  homestead,  the 
law  would  not  protect  his  money  or  his  credits,  and  exempt  them 
from  the  payment  of  his  .debts,  merely  because  it  supposed  he  needed 
a  homestead.  The  law  does  not,  in  express  terms,  in  any  case  ex- 
empt money  or  credits^  merely  because  they  are  proceeds  of  a  home- 
stead. They  are  exempted  only  by  a  sort  of  equitable  fiction  drawn 
from  the  spirit  of  the  homestead  exemption  laws,  and  adopted 
*491  for  the  ^purpose  of  enabling  persons  to  change  their  home- 
steads when  they  desire.  This  sort  of  exemption,  however,  is 
not  allowed  in  several  of  the  states.  Tbomp.  Homest.  §§  748-751. 
In  this  state  the  homestead  exemption  laws  are  construed  liberally; 
bat,  giving  to  them  the  most  liberal  construction,  the  plaintiff  in  error 
is  not  entitled  to  have  the  money  due  on  said  note  and  mortgage  ex- 
empted from  the  payment  of  his  debts. 

Dnder  the  circumstances  of  this  case,  we  think  the  present  action 
may  be  maintained.  Civil  Code,  §  481.  Except  for  this  note  and 
mortgage,  it  was  shown  that  Smith  was  wholly  insolvent^  and  en- 
tirely execution  proof.  Different  executions  bad  been  issued  against 
him,  and  returned  not  satisfied. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


0.  J.  WOODBUFF  V.  ThOS.  J.  BaLDWIN. 

January  Term,  1880. 

Constitational  Law :  Title  of  Act :  Article  17,  Crlm.  Code.  Article  17 
of  the  Code  of  Criminal  Procedure  is  not  unconstitutional  by  reason  of 
conflict  with  section  16  of  article  2  of  the  constitution.^ 

Error  from  Montgomery  district  court. 

Action  brought  by  Woodruff  against  Thomas  J.  Baldwin  and  his 
wife,  Margaret  A.  Baldwin,  upon  a  note  and  mortgage  executed  pur- 
suant to  the  provisions  of  article  17  of  the  Code  of  Criminal  Proced- 

'This  conatitational  proviftion  applied,  see  Philpin  v.  McCarty,  24  Kan.  *402: 
KarioD  Co.  v.  Harvey  Co.,  26  Kan.  197;  State  v.  Schweiten,  27  Kan.  508;  State  v. 
Bankers'  &  M.  M.  B.  Ass'n.  post,  *499;  Shepherd  ▼.  Helmers,  post,  *504.  Rulea 
stated  for  applying  the  provision.    State  v.  Barrett,  27  Kan.  218. 
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ure,  by  the  wife,  as  trustee  of  the  estate  of  her  husband,  who  was  a 
convict  in  the  state  penitentiary.  The  defendant,  Thomas  J.  Baldwin, 
for  himself,  demurred  generally  to  the  plaintiff's  petition.  At  the 
March  term,  1879,  the  court  sustained  the  demurrer,  and  gave  judg- 
ment for  said  defendant.     The  plaintiff  brings  the  case  here. 

Humphrey  d  O'Connor,  for  plaintiff  in  error. 

Hill  d  Broadhead^  for  defendant  in  error. 

*492  *Brbwer  J.  This  case  hinges  on  the  constitutionality  of  arti- 
cle 17  of  the  Code  of  Criminal  Procedure.  That  article  treats 
solely  of  the  ''custody  and  management  of  the  estates  of  convicts," 
and  its  constitutionality  is  challenged  under  section  16  of  article  2 
of  the  constitution,  which  provides  that  ''no  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  expressed  in  its  title.**  The 
act  is  entitled,  "An  act  to  establish  a  Code  of  Criminal  Procedure," 
and  is  divided  into  seventeen  articles,  each  treating  of  separate  mat- 
ters. This  challenged  article  provides  for  the  appointment,  by  the 
probate  court,  of  a  trustee  of  the  estate  of  a  convict  imprisoned  in  the 
penitentiary  for  a  term  less  than  life.  Its  various  sections  prescribe 
the  manner  of  application,  the  appointment,  the  bond,  the  powers, 
and  duties  of  such  trustee,  etc.  Now,  the  contention  is  that  all  this 
is  no  part  of  criminal  procedure.  It  has  nothing  to  do  with  the  pre- 
vention of  or  the  prosecution  for  crime.  It  becomes  operative  and  has 
life  only  when  everything  in  the  nature  of  criminal  proceeding  has 
culminated  into  sentence,  and  is  essentially  a  civil  proceeding  for  the 
custody  and  care  of  property  pending  a  personal  disability  of  the 
owner.  The  proceedings  are  not  only  civil  in  their  nature,  but  are  also 
committed  to  a  civil  rather  than  a  criminal  court,  for,  as  counsel  say, 
"the  probate  court  is  one  of  the  most  innocent  courts  in  the  world." 
On  the  other  hand,  the  argument  is  that  the  title  is  general  and 
broad;  that  the  expression  "criminal  procedure"  is  broad  enough  to 
include,  not  merely  every  proceeding  in  the  prosecution  of  crime,  bat 
any  proceeding  which  is  connected  with,  or  directly  caused  by,  the 
crime,  and  which  aims  at  the  adjustment  of  rights  disarranged  by  it. 
It  is  broader  than  the  phrase,  "proceedings  in  criminal  cases."  It 
includes  such  proceedings,  and  all  other  proceedings  which  spring 
out  from  them.  In  other  words,  it  compasses  the  whole  law  of  pro- 
ceeding and  remedy  which  the  fact  of  crime  necessitates.  As  a  fact 
our  Code  of  Criminal  Procedure  includes  provisions  disposing 
*493  of  *the  person  of  the  convict  after  conviction,  (sections  256- 
272;)  why  not,  with  equal  propriety,  others  disposing  of  his 
property?  It  includes  provisions  for  the  disposition  of  property  al« 
leged  to  have  been  stolen,  (sections  303-309 ;)  why  not  the  disposi- 
tion of  that  belonging  to  the  thief  ?  It  includes  the  matter  of  local 
jurisdiction  of  public  offenses,  (sections  20-29,)  statutes  of  limita- 
tion, (sections  30-84,)  provisions  for  the  prevention,  (sections  7-19,) 
as  well  as  for  the  prosecntion,  of  crime,  the  disposition  of  fines  and 


WOODBUFF  V.  BALDWIN.  351 

penalties,  (seotion  333 ;)  and  is  the  care  of  the  eonvict's  property  any 
more  oatside  the  scope  of  the  phrase  ''criminal  procedure?'*  So  far 
as  the  tribunal  to  which  this  jarisdiotion  is  committed  is  concerned, 
that  is  immaterial.  The  validity  of  these  provisions  cannot  turn  upon 
the  question  whether  the  jurisdiction  is  committed  to  one  court  or  an- 
other. The  legislature  could  have  vested  the  jurisdiction  in  the  crim- 
inal  court, — could,  indeed,  have  provided  that  in  the  sentence  itself 
gboold  be  entered  an  order  naming  a  trustee  to  take  charge  of  the 
convict's  property,  pending  his  term  of  imprisonment,  and  that  in- 
trasting  this  administration  to  another  tribunal  in  no  manner  changes 
the  character  of  the  proceeding. 

While  conceding  the  force  of  the  argument  against,  we  yield  our 
assent  to  that  supporting,  this  article.  Legislation  is  not  to  be  pro* 
nounced  unconstitutional  unless  clearly  so.  Here  no  single  section 
which  might  surreptitiously  be  inserted  in  a  bill  is  challenged,  but  an 
entire  article.  It  is  an  article  of  lopg  standing  and  repeated  enact- 
ment by  the  legislature,  and  under  the  same  and  even  a  narrower 
title  it  appears  as  article  10  in  chapter  129  of  the  Laws  of  1855,  en- 
titled "An  act  to  regulate  proceedings  in  criminal  cases."  It  is  a  part 
of  the  act  of  1859,  which  has  the  same  title  as  the  present  act.  It 
was  reprinted  in  the  compilation  of  1862.  It  was  re-enacted  in  1868, 
and  is  in  the  compilation  of  1879.  In  other  words,  this  article  has 
stood  from  the  very  first  legislation  of  the  territory  as  a  part  of  the 
chapter  concerning  criminal  procedure, — repeatedly  before  the  legis- 
lature, and  repeatedly  re-enacted ;  and  this  is  the  first  time 
*494  its  validity  *has  been  challenged.  Now,  if  the  purpose  of  this 
constitutional  provision  is  to  guard  against  surreptitious  legis- 
lation, and  not  to  thwart  the  considerate  and  intelligent  expression  of 
the  legislative  wish  and  will,  is  such  purpose  carried  into  effect  by 
denying  the  validity  of  an  article  thus  repeatedly  presented  for  legis- 
lative consideration  and  repeatedly  re-enacted?  Is  it  not  more  just 
and  fair  to  say  that  the  legislature  has  used  the  title  in  the  broadest 
sense,  a  sense  broad  enough  to  include  the  subject-matter  of  this  ar- 
ticle, and  that  it  meant  by  the  expression  "criminal  procedure"  every 
proceeding  resulting  from  crime,  and  not  simply  those  for  the  pre- 
Tention  and  punishment  of  crime?  Nor  is  ours  the  only  state,  nor 
this  the  first  time,  in  which  such  a  location  has  been  given  to  this 
article.  In  Missouri,  in  the  General  Statutes  of  1866,  it  appears  in 
a  chapter  with  the  title  of  'Tractice  and  proceedings  in  criminal 
cases."  The  breadth  and  comprehensiveness  of  a  title  is  a  matter 
of  legislative  discretion.  Bowman  v.  Gockrill,  6  Ean.  *335 ;  Divis- 
ion of  Howard  Co.,  15  Ean.  *195.  The  courts  cannot  modify  a  title, 
any  more  than 'they  can  change  the  body  of  the  law.  The  title  has 
to  be  construed  even  as  the  language  of  the  act,  and  the  courts  may 
neither  narrow  nor  enlarge  the  meaning  which  the  legislature  in- 
tended the  title  should  have.  Here  is  a  title  intrinsically  broad  and 
comprehensive.     That  no  section  has  been  surreptitiously  introduced 
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into  the  bill,  is  evident  from  the  fact  that  the  law  with  the  title  has 
been  repeatedly  considered  and  re-enacted.  Sach  an  arrangement 
was  not  accidental,  not  by  trick  of  any  designing  person,  but  the  de- 
liberate selection  of  the  legislature.  Evidefatly  the  legislature  in- 
tended by  this  title  one  whose  scope  was  broad  enough  to  include  the 
article ;  and  while  there  is  a  sense  in  which  the  article  does  not  treat 
of  criminal  procedure,  yet  we  must  impute  to  the  legislature  an  in- 
tent to  use  the  title  in  a  broader  sense.  No  one  can  have  been  mis- 
led by  this  title;  no  legislature,  at  least  no  recent  legislature,  imposed 
upon  by  the  introduction  of  this  article.     It  was  never  surreptitiously 

passed.     And  while  the  constitutional  provision  is  mandatory, 
^495    yet  it  is  to  *be  liberally  construed,  and  so  as  not  to  prevent  or 

embarrass  ordinary  legislation. 
We  think  the  constitutionality  of  the  article  must  be  sustained;  and 
there  being  no  other  substantial  objection  to  the  petition,  the  judg- 
ment of  the  district  court  will  be  reversed,  and  the  case  remanded, 
with  instructions  to  overrule  the  demurrer. 
(All  the  justices  concurring.) 


Statb  of  Kansas  ex  rel.  Atchison,  T.  &  S.  F.  B.  Go.  v.  John  Fran- 
cis, State  Treasurer. 

January  Term,  1880. 

Taxation:  Unorganized  Counties:  Bailroads:  Bebate.  Parties  paying 
taxes  on  railroad  property  in  the  unorganized  counties,  levied  in  accord- 
ance with  the  provisions  of  section  37  of  the  tax  laws  of  1876,  are  entitled 
to  the  same  rebate  as  tax-payers  in  the  organized  counties. 

Original  proceedings  in  mandamus. 

Mandamus,  brought  by  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company,  plaintiff,  against  John  Francis,  as  treasurer  of  state,  de- 
fendant, to  compel  said  treasurer  at  once  to  receive  from  the  plain- 
tiff the  sum  of  $3,572.30,  being  the  entire  amount  of  the  taxes  for  the 
year  1879,  alleged  to  be  due  from  said  company  upon  its  railroad 
property,  in  the  unorganized  counties  of  Foote,  Sequoyah,  Kearney, 
and  Hamilton,  less  the  rebate  of  five  per  cent,  upon  the  one-half 
thereof,  and  to  give  the  plaintiff  a  receipt  in  full  for  the  taxes  afore- 
said.    The  opinion  herein  was  filed  March  30,  1880. 

Ross  Burns  and  J.  O.  Waters,  for  plaintiff. 

WUlard  Davis,  Atty.  Gen.,  for  defendant. 

Brewer,  J.     The  question  in  this  case  is  as  to  the  right  to  a 

^496     rebate  upon  the  taxes  on  railroad  property  in  the  uner*gaii- 

ized  counties.    We  had  before  us,  some  two  or  three  years  ago. 
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the  question  of  the  validity  of  saoh  taxes,  and,  after  considerable 
hesitation,  decided  that  section  37  of  the  tax  law  of  1876,  which  pro- 
vided for  them,  was  constitutional.  Francis  v.  Atchison,  T.  &  8.  F. 
fi.  Co.,  19  Kan.  803.  Now,  the  railroad  company  insists  that,  if 
3Dch  taxes  are  binding  upon  its  property,  then  it  is  entitled  to  the 
same  rebate  for  prompt  payment  as  other  tax>payers  paying  taxes  on 
property  within  the  organized  counties. 

Section  37,  above  referred  to,  contains  all  the  provisions  having 
special  reference  to  said. taxes,  or  the  manner  of  their  collection.  It 
provides  that,  after  the  assessment  by  the  state  board,  it  shall  be 
the  duty  of  the  state  auditor  to  make  the  levy  of  the  state  tax  upon 
the  railroad  property  in  the  unorganized  counties,  and  place  the  same 
in  the  bands  of  the  state  treasurer  for  collection,  and  if  said  ^xes 
are  not  paid  by  January  1st,  then  the  treasurer  is  to  issue  his  war* 
rant  to  any  sheriff  in  the  state,  commanding  him  to  levy  for  such 
taxes,  with  the  additional  per  cent,  thereon,  together  with  his  fees 
for  collecting.  Nothing  is  said  about  any  rebate,  no  provision  made 
for  a  semi-annual  payment,  and  the  time  of  payment  differs  from 
that  fixed  for  other  taxes.  The  general  tax  law  provides  that  one- 
lialf  the  taxes  must  be  paid  by  December  20th,  and  the  other  half 
by  the  twentieth  of  the  following  June.  If  the  tax>payer  chooses  to 
pay  the  entire  tax  by  December  20th,  a  rebate  of  five  per  cent,  on 
the  latter  half  is  allowed  him.  And  if  no  part  of  such  tax  is  paid, 
ibe  whole  becomes  due  on  December  2l8t,  and  a  penalty  of  five  per 
:eDt.  is  added.  These  provisions  are,  of  course,  to  induce  prompt 
payment.  The  section  authorizing  these  rebates  and  penalties  closes 
with  this  proviso:  '"Provided,  all  penalties  shall  be  credited  to  the 
eounty  fund,  and  all  rebates  charged  to  the  same  fund." 

The  argument  against  the  right  to  a  rebate  is  that  the  legislature 
las  failed  to  authorize  such  rebate,  and  that,  therefore,  the  courts 
may  not  interpolate  into  the  law  a  permit  therefor;  that  if 
*497  the  law  as  it  stands  is  valid,  the  courts  must  uphold  it;  *if 
invalid,  they  must  declare  its  invalidity;  that  if  deficient,  they 
oay  not  supply  the  deficiency;  and  if  its  deficiency  be  such  as  to 
render  it  invalid,  they  may  not  add  the  provision  needed  to  render 
it  eoDstitntional,  but  must  declare  its  «tati/«  according  to  its  present 
'^nn8,  and  leave  to  succeeding  legislatures  to  take  such  action  as  shall 
te  deemed  best.  Further,  the  argument  goes  that  no  rebate  is  in 
fact  ever  made  upon  the  state  tax ;  that  the  state  always  receives  its 
^es  entire,  and  that  any  rebate  authorized  is  a  deduction  from  the 
eoonty  tax;  that,  if  this  claim  for  rebate  is  sustained,  the  railroad 
company  will  pay  by  2^  per  cent,  a  less  state  tax  in  the  unorganized 
tiian  in  the  organized  counties. 

The  argument  on  the  other  side  is  that,  while  the  court  may  not 

iegislate,  it  may  enforce  constitutional  limitations  upon  legislative 

Qiactments,  always  sustaining  the  latter  up  to  the  point  where  the 

-operior  law  of  the  constitution  interferes;  that  the  general  tax  law 

V.23K— 23 
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authorizes  a  rebate;  that  the  constitational  requirement  is  of  a  uni- 
form and  equal  rate  of  assessment  and  taxation ;  that  this  oonstitu- 
tional  requirement  is,  indeed,  but  the  expression  of  a  general  prin- 
ciple underlying  all  valid  taxation;  that,  as  the  general  law  author- 
izes a  rebate,  the  constitutional  provision  carries  the  rebate  into  any 
special  proceeding  for  the  taxation  of  particular  property;  that  the 
general  tax  law  and  this  special  section,  being  in  pari  materia,  must 
be  construed  together;  that  the  latter,  being  special  and  limited^ 
only  changes  the  general  law  so  far  as  it  expressly  prescribes,  and 
that  in  all  other  matters  the  provisions  of  the  general  law  control; 
and,  finally,  that  in  terms  a  rebate  on  all  taxes  in  the  organized 
counties  is  allowed,  and  that,  whatever  arrangement  may  be  made 
betw^een  the  county  and  the  state  as  to  who  shall  bear  the  burden  of 
this  rebate  as  between  the  public  and  the  tax-payer,  the  rebate  runs 
upon  all  taxes.  We*concur  with  the  plaintiff  in  the  argument  last 
suggested.  The  question  arises  between  the  tay-payer  and  the  pub- 
lic.    As  between  these  two  parties  the  general  law  grants  a  rebate  on 

all  taxes.  Faying  in  an  organized  county  only  his  state,  and 
*498     litigating  all  other,  taxes,  the  tax-payer  may  insist  upon  the  *re- 

bate.  So  far  as  the  claim  of  the  state  upon  the  individual  is 
concerned,  it  is  satisfied  when  the  tax,  less  the  rebate,  is  paid.  So 
far  as  the  obligation  of  the  individual  to  the  state  is  concerned,  it  is 
discharged  when  the  tax,  less  the  rebate,  is  paid.  Uniformity,  en- 
forced by  constitutional  mandate,  would  therefore  seem  to.  require 
that  the  general  rule  obtaining  in  all  the  organized  counties  and  set- 
tied  portions  of  the  state  should  be  operative  wherever  the  state  de- 
mands and  collects  taxes.  The  general  rule  should  control  the  spe- 
cial case,  rather  than  the  special  case  destroy  the  general  rule.  The 
rule  as  to  rebates,  though  existing  prior  to  1876,  was  re-enacted,  to- 
gether with  the  provision  for  collecting  taxes  in  unorganized  counties, 
in  the  one  chapter  of  the  statutes  of  that  year  concerning  assessment 
and  taxation.  They  constitute,  therefore,  concurrent  legislation, 
affect  the  same  subject-matter,  are  in  the  same  chapter,  and  the 
special  proceeding  is  to  be  construed  as  departing  from  the  general 
only  in  so  far  as  it  expressly  prescribes  a  departure.  Further,  the  sec- 
tion clearly  recognizes  the  applicability  of  other  general  provisions.  It 
in  terms  prescribes  no  penalty,  yet  the  warrant  to  the  sheriff  com- 
mands a  levy  for  the  tax  **with  the  additional  per  cent,  thereon." 
What  per  cent.?  None  is  named.  Can  it  be  other  than  the  per 
cent,  added  in  case  of  other  delinquency, — that  prescribed  by  the 
general  rule  ?  If  the  general  rule  as  to  penalty  controls,  why  not  as 
to  rebate  ?  It  may  be  conceded  that  the  language  is  not  clear,  spe- 
cific, and  full,  yet  we  think  it  is  sufliciently  so  to  manifest  the  legis- 
lative intent,  and  that  which  is  within  the  intent  is  within  the  stat- 
ute, although  without  the  letter.  Such  construction  harmonizes  the 
section  with  the  rest  of  the  statute,  and  with  the  constitution,  and 
therefore  must  obtain. 
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Jadgment  will  be  entered  in  favor  of  the  plaintiff,  oommanding  the 
defendant  to  issne  a  receipt  in  full,  upon  the  tender  being  made  good 
bj  the  railroad  company. 

(All  the  jastices  concurring.) 


*499    *Stat£  of  Eansab  ex  rel.  v.  Bankers'  &  Mbaohantb'  Mut. 

Ben.  Abb'n. 

January  Term»  1880. 

I.  Statatory  Construotion :  Title  of  Act:  Section  78,  Ch.  98,  Laws 
1871,  Still  in  Force.  Chapter  112  of  the  Laws  of  1875  is  entitled  "An 
act  to  amend  sections  2,  4,  17,  41,  and  59"  of  a  prior  act.  It  contains 
sections  amending  these  five  sections,  and  a  further  section  purporting  to 
amend  section  78  of  the  original  act, — a  section  entirely  separate  and  in- 
dependent in  its  subject-matter  from  the  five  sections  named  in  the  title. 
Held  that,  as  the  legislature  had  selected  a  restrictive  and  limited  title, 
the  courts  could  neither  enlarge  nor  amend  it,  and,  there  being  nothing 
in  the  title  of  said  chapter  112  to  suggest  an  intention  of  amending  sec- 
tion 78  of  the  original  law,  that  the  attempted  amendment  failed  by  rea- 
son of  section  16,  art.  2,  of  the  constitution,  and  original  section  78  is 
still  in  force.^ 

2. :  Insoranoe  Companies.    The  defendant  is,  by  the  teims  of  its 

charter  and  constitution,  an  insurance  company  organized  on  the  co-op- 
perative  plan,  and  this  characteristic  of  the  company  is  not  changed  by 
the  fact  that  it  requires  of  each  member  a  deposit  as  a  guaranty  of  his 
payment  of  the  assessments  when  made,  and  that  it  uses  the  interest  on 
such  deposit,  and  any  forfeited  deposits,  in  lieu  of  assessments,  so  far  as 
possible. 

Original  proceedings  in  quo  warranto. 

Quo  warranto  brought  February  21, 1880,  by  the  attorney  general, 
eballenging  the  right  of  the  Bankers'  &  Merchants*  Mutual  Benefit 
Association,  of  Atchison,  Kansas,  to  transact  business  in  this  state, 
&nd  praying  that  the  defendant  be  required  to  show  by  what  warrant 
or  authority  it  exercises  certain  rights  and  franchises,  and  that  said 
^ciation  may  be  dissolved,  etc.  The  nature  of  the  action  appears 
in  the  opinion.  The  defendant  demurred  to  the  petition,  on  grounds 
as  follows :  (1)  That,  under  the  laws  of  this  state,  the  defendant  as- 
Boeiation  is  not  required  to  open  books  for  subscriptions  to  its  cap- 
ital stock,  nor  is  it  required  to  have  any  capital  stock  whatever  sub- 
scribed therein.  (2)  That  the  defendant  is  not  required  under  the 
laws  of  this  state  to  deposit  with  the  treasurer  of  state  the  sum  of 
f  100,000,  or  any  other  sum  whatever,  either  in  money,  bonds,  notes, 

*See  WoodrofC  v.  Baldwin,  anU,  *491,  and  cases  there  cited. 
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or  deeds  of  trust;  nor  is  it  required  to  make  any  deposit 
♦500  *whatever  in  the  ofiSce  of  the  treasurer  of  state  of  any  secu- 
rities of  any  kind  or  nature.  (3)  That  the  defendant  is  not 
by  law  required  to  procure  any  oertificate  of  such  deposit  from  the 
superintendent  of  insurance  of  the  state,  nor  is  it  by  law  required  to 
procure  any  authority  from  said  superintendent  for  it  to  commence 
the  business  proposed  in  the  charter  of  the  defendant  association. 
The  opinion  herein  was  filed  March  31,  1880. 

Willard  Davis,  Atty.  Gen,,  and  A,  B.  Jetmore,  for  plaintiff. 

W.  D.  Webb  and  A .  F.  Martin,  for  defendant. 

Brewer,  J.  This  was  an  action  of  quo  warranto,  brought  by  the 
attorney  general,  challenging  the  right  of  defendant  to  transact  busi- 
ness. The  claim  is  that  defendant  is  carrying  on  the  business  of 
life  insurance  without  authority  therefor,  and  in  conflict  with  the 
provisions  of  the  law  of  1871,  creating  the  insurance  department,  and 
its  several  amendments. 

The  first  question  arises  upon  these  facts :  Section  78  of  the  law  of 
1871  (Laws  1871,  p.  248)  reads:  ''The  provisions  of  this  act  shall 
not  apply  to  life  Insurance  companies  organized  on  the  co-operative 
plan."  Section  6  of  chapter  112,  Laws  1876,  p.  172,  purports  to 
amend  this,  and  reads :  ''Section  seventy-eight  is  hereby  amended  so 
as  to  read  as  follows:  <Sec.  78.  The  provisions  of  this  act  shall  not 
be  construed  so  as  to  prevent  any  Masonic,  Odd  Fellow,  religious,  or 
benevolent  society  of  this  state  from  issuing  indemnity  to  any  one 
against  loss  by  death  of  any  of  its  members.' ''  The  oonstitutionahty 
of  this  latter  section  is  denied,  and  the  claim  is  that  original  section 
seventy-eight,  being  still  in  force,  by  its  terms  excludes  defendant 
from  the  operation  of  the  insurance  law.  The  ground  of  attack  upon 
the  amending  section  is  a  conflict  with  the  first  clause  of  section  16 
of  article  2  of  the  constitution,  which  provides  that  "no  bill 
*501  shall  contain  *more  than  one  subject,  which  shall  be  clearly 
expressed  in  its  title." 

Chapter  112  of  the  Laws  of  1875  is  entitled  "An  act  to  amend  sec- 
tions two,  four,  seventeen,  forty-one,  and  fifty-nine  of  an  act  entitled/' 
etc.,  giving  the  title  of  the  act  of  1871.  Nothing  is  said  in  the  title 
about  section  78,  no  intimation  of  any  intent  to  amend  that,  and  its 
subject-matter  is  entirely  distinct  from  that  of  the  five  sections  which 
are  name^d  in  the  title.  That  is,  while  the  title  names  five,  the  act 
touches  six,  sections.  A  certain  subject  is  clearly  expressed  in  the 
title,  i.  e.,  the  amendment  of  five  specific  sections.  So  far  as  the  act 
follows  the  title,  it  is  without  question;  but  it  goes  beyond,  and,  after 
doing  all  that  its  title  intimates  that  it  will  do,  it  reaches  out  for 
something  entirely  separate  and  independent.  Surely,  if  the  title  is  to 
be  an  expression  or  suggestion  of  what  the  act  contains,  this  title  fails. 
And  the  title,  it  will  be  noticed,  is  not  general  and  comprehensive, 
but  particular  and  limited.    Instead  of  being  to  amend  the  insurance 


STATE  V.  bankers'  A   MERCHANTS'  MUT.  BEN.  ASS'n.  357 

law,  under  which  general  title  an  amendment  of  any  section  would 
be  in  order,  it  selects  and  names  five  sections  which  it  proposes  io 
amend.  Gould  any  title  be  more  plainly  limited  than  that?  Would 
it  by  the  remotest  possibility  suggest  inquiry  as  to  anything  beyond 
those  sections  ?  It  is  true  that  the  title  is  a  matter  of  legislative  se- 
lectioUy  and  that  it  could  in  this  case  have  chosen  one  broad  enough 
to  include  the  challenged  section;  but  it  did  not,  and  the  courts  have 
DO  more  power  to  enlarge  the  title  than  to  amend  the  law.  As  was 
said  by  the  supreme  court  of  Missouri  in  the  case  of  St.  Louis  v. 
Tiefel,  42  Mo.  592,  ''if  the  legislature  has  seen  proper  to  make  the 
title  restrictive,  the  court  has  no  authority,  by  mere  construction,  to 
enlarge  it,  or  make  it  more  comprehensive."  Mewherter  v.  Price, 
11  Ind.  199- 

The  constitution  has  said  that  the  title  must  be  an  index  to  the  law, 
and  the  courts  may  not  sanction  as  a  valid  enactment  any  part  of  a 
statate  to  which  the  finger  of  the  title  does  not  point.  If  we  should 
attempt  to  enlarge  the  title,  we  should  defeat  the  very  purpose  of  tlie 

constitutional  prohibition,  which  was  to  make  the  title  to  a  bill 
*502    notice  of  all  contemplated  legislation .     *It  is  said  by  Gooley ,  in 

his  work  on  Constitutional  Limitations,  (page  149 :) 

''As  the  legislature  may  make  the  title  to  an  act  as  restrictive  as  they  please, 
it  is  obvious  that  they  may  sometimes  so  frame  it  as  to  preclude  many  mat- 
ters being  included  in  the  act  which  might  with  entire  propriety  have  been 
Qobraced  in  one  enactment  with  the  matters  indicated  by  the  title»  but  which 
most  now  be  excluded,  because  the  title  has  been  made  necessarily  restrictive. 
The  courts  cannot  enlarge  the  scope  of  the  title;  they  are  vested  with  no  dis- 
pensing power.  The  constitution  has  made  the  title  the  conclusive  index  to 
the  legislative  intent  as  to  what  shall  have  operation.  It  is  no  answer  to  say 
that  the  title  might  have  been  more  comprehensive,  if  in  fact  the  legislature 
have  not  seen  fit  to  make  it  so. " 

Oar  own  state  furnishes  illustrations  of  titles  broad  and  compre- 
hensive, aa  well  as  of  those  limited  and  restrictive,  some  of  which 
have  come  before  this  court  for  consideration.  In  Bowman  v.  Gock- 
nll,  6  Kan.  *311,  the  title  was  broad, — **To  provide  for  the  assess- 
ment and  collection  of  taxes;"  and  a  statute  of  limitations  included 
in  the  act  was  sustained  because  designed  to  aid  in  the  collection  of 
taxes.  So,  in  Prescott  v.  Beebe,  17  Kan.  320,  the  title  was,  ''  To 
proride  for  the  sale  of  school  lands ;"  and  a  section  declaring  the  lands 
taxable  after  the  contract  of  purchase  was  sustained  as  showing  one 
of  the  terms  of  the  sale.  On  the  other  hand,  in  Sedgwick  Co.  v. 
Bailey,  13  Kan.  *60(),  the  limitation  in  the  title  was  "defining  the 
boondaries  of  counties ;"  and,  in  the  act,  provisions  for  apportionment 
rf  indebtedness  and  collection  of  taxes  were  held  outside  of  the  scope 
of  the  statate.  So,  in  Swayze  v.  Britton.  17  Kan.  625,  under  a  title, 
'Gonceming  notaries  public,"  a  majority  of  this  court  held  that  a 
flection  changing  the  manner  of  serving  notices  of  protest  was  invalid. 
See,  also.  Division  of  Howard  Co.,  15  Kan.  *196;  Davis  v.  Turner, 
n  Kan.  *181;  In  re  Holcomb,  Id.  *628;  State  v.  Ewing,  22  Kan. 
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*708.  We  hold,  therefore,  that,  where  the  titl6  specifically  names 
five  sections  which  it  proposes  to  amend,  an  attempted  amendment 
in  the  body  of  the  law  of  a  sixth  section,  entirely  independent  in  its 

subject-matter,  is  outside  the  scope  of  the  statute,  and  must 
♦503     faiL     *Original  section  78  of  the  law  of  1871,  having  never 

been  amended,  is  still  in  force,  and  is  the  law  of  the  state. 
We  pass,  therefore,  to  the  second  question,  and  that  is  whether  this 
is  a  *'  life  insurance  company  organized  on  the  co-operative  plan." 
There  is  little  difficulty  in  answering  this  question.  The  defendant 
corporation  has  no  stock;  it  proposes  no  accumulation  of  assets  out 
of  which  to  pay  losses;  it  holds  no  reserve.  It  simply  collects  an 
assessment  from  its  members  on  occasion  of  a  death,  and  pays  the 
amount  to  the  beneficiary.  The  purpose  of  the  incorporation  is  stated 
in  the  second  article  of  its  charter: 

"  The  object  or  purpose  of  this  association  shall  be  the  creation  of  a  fund, 
by  .making  mutual  pledges  and  giving  valid  obligations  of  its  members  to  and 
with  each  other,  for  their  own  insurance  from  loss  by  death  of  its  members; 
the  preservation  of  the  fund  from  mismanagem^it  and  loss,  by  the  judicious 
investment  of  the  same  in  registered  bonds  of  the  United  States;  and  its 
equitable  distribution  among  the  families  or  designated  beneficiaries  of  de- 
ceased members." 

The  sixth  article  also  provides: 

'*This  association  shall  have  no  capital  stock;  it  shall  insure  no  life  except 
that  of  its  own  members;  it  shall  receive  no  premiums,  nor  make  any  divi- 
dend; and  the  private  property  of  its  members  shall  be  exempt  from  corporate 
debts." 

That  which  distinguishes  this  from  most  co-operative  insurance 
companies  is  whal;  is  styled  its  guaranty  fund.  The  corporation  re- 
quires, as  a  condition  of  membership,  and  at  the  time  of  joining,  a 
deposit  "of  one  dollar  for  each  and  every  year  of  his  ag^,  counted  at 
his  nearest  birthday,  which  deposit  shall  form  a  pledge  or  guaranty 
for  the  payment  of  assessments  for  death  losses  and  annual  dues.*' 
Article  1,  §  4,  Corp.  Const.  But  this  fund  is  not  a  fund  for  the  pay- 
ment of  losses,  but  a  guaranty  of  the  payment  of  assessments.  Upon 
the  death  of  a  member,  this  guaranty  deposit  is  paid  to  his  bene- 
ficiary, and  this  in  addition  to  and  independent  of  the  proceeds  of 
the  assessment.  Article  8,  §  1.  Upon  a  failure  to  pay  his  assess- 
ments, the  deposit  is  forfeited  to  the  company,  and  the  interest  re- 
ceived upon  the  investment  of  the  deposit  belongs  to  the  com- 
*504  pany,  and  from  these  accumula*tions  there  may  come  a  fund, 
out  of  which  the  amount  which  would  be  due  in  case  of  a  death 
can  be  paid  without  any  assessment,  and  provision  is  made  for  such 
contingency.  Article  2,  §§  3,  5;  article  3,  §  2.  But  this  provision 
against  a  large  accumulation  of  funds  in  no  manner  ehianges  the 
character  of  the  association.  Its  purpose  and  object  is  still  the  collec- 
tion of  assessments  from  living  members,  to  pay  the  beneficiary  of  a 
deceased  member.    It  is  therefore  an  insurance  company  organized 
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opon  the  oo-operative  plan,  and  exempt  from  the  provisions  of  tb«  law 
of  1871. 

This  disposes  of  this  case,  for  chapter  115  of  the  Laws  of  1879  pur- 
ports to  be  simply  supplemental  to  and  amendatory  of  the  original  in- 
surance law  of  1871,  and  its  provisions  obviously  have  no  bearing 
upon  co-operative  insurance  companies.  With  the  wisdom  of  allow- 
ing  SQch  co-operative  insurance  companies,  and  the  policy  of  the  legis- 
lature of  the  state  concerning  them,  this  court  has  nothing  to  do. 
That  is  a  matter  for  legislative  determination.  It  may  allow  any,  or 
forbid  all.  It  has  allowed  co-operative  insurance  companies,  of  which 
the  defendant  is  one,  and,  until  it  orders  otherwise,  the  defendant  may 
eontinue  ita  business. 

The  demurrer  will  be  sustained,  and  judgment  ordered  for  defend- 
ant. 

VALEMTnis,  J.,  concurring.     Hobton,  G.  J.,  not  sitting. 


WiLLUH  Shbphbbd  and  another  v.  H.  J.  Helmbbs, 

January  Term,  1880. 

L  Constitational  Law :  Title  of  Aot :  Section  4,  Ch.  86,  Laws  1876, 
Void.  Section  4  of  chapter  36  of  the  Laws  of  1876  is  unconstitutional 
and  void,  hecause  in  conflict  with  section  16  of  article  2  of  the  constitu- 
tion of  the  state,  as  the  subject-matter  therein  contained  is  not  expressed 
in  the  title  of  the  act.^ 

L  Comity  Warrants :  Begistration :  Priority  of  Payment.    The  district 

court  of  Leavenworth  county  issued  a  peremptory  writ  of  mandamus^ 

in  1878,  commanding  the  board  of  commissioners  of  that  county  to  issue 

certain  county  warrants  for  the  payment  of  the  fees  of  jurors  incurred 

•505  ♦in  the  district  court  of  the  county.  H.  was  the  holder  of  two  of  these 
wammts,  issued  and  dated  October  7, 1878.  At  the  time  the  warrants 
were  issued,  there  was  not  money  in  the  hands  of  the  treasurer  of  Leaven- 
worth county  sufficient  to  pay  them.  The  warrants  were  duly  presented 
to  tiie  treasurer  for  payment.  November  2,  1878.  This  was  refused,  and 
the  treasurer  certified  on  the  backs  thereof,  "Not  paid  for  want  of  funds. '' 
and  registered  them  for  payment  in  a  book  kept  for  that  purpose.  On 
February  1,  1880,  the  warrants  were  again  presented  to  the  treasurer  for 
payment,  and  payment  was  reused.  At  the  latter  presentation,  the  treas- 
urer had  in  his  hands  money  sufficient  to  pay  the  same  out  of  the  general 
funds.  Heldt  the  warrants  were  entitled  to  priority  of  payment  from  the 
funds  appiicable  therefor,  and  the  treasurer  failed  in  his  official  duty  in 
refusing  to  make  payment  to  H.,  the  owner  and  the  holder. 

Error  from  Leavenworth  district  court. 
J  Bee  Woodjoift  v.  Baldwin,  ante,  *491,  and  cases  there  cited;  Board  Ed.  v.  State, 
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Action  by  Helmera  against  Shepherd  and  McEee,  beoanse  of  the 
refusal  of  Shepherd,  the  coanty  treasurer  of  Leavenworth  county,  to 
pay  two  county  warrants  issued  on  the  general  fund  in  payment  of 
jurors*  services  in  the  district  court  of  that  county,  prior  to  1879. 
The  facts  are  fully  stated  in  the  following  agreed  case : 

"The  said  plaintijff,  H.  J.  Helmers,  and  said  defendants,  William  Shepherd 
and  John  McKee,  desiring  to  submit  a  controversy  to  the  decision  of  the  court, 
respectively  enter  their  appearance,  and  agree  upon  a  case  containing  the 
facts,  as  follows,  to^wit: 

"The  said  plaintiff  is  the  owner  and  holder  of  $101  in  county  warrants, 
(copies  of  which  are  hereto  attached,)  issued,  signed,  and  executed  by  the 
county  of  Leavenworth,  in  the  state  of  Kansas.  Said  warrants  were  duty 
issued  for  the  payment  of  jurors'  fees  incurred  in  the  district  court  sitting  in 
and  for  the  said  county  of  Leavenworth.  Said  warrants  were  issued  (among 
other  warrants  for  jurors'  fees)  under  a  peremptory  writ  of  mandamuSy  issued 
by  the  district  court  of  Leavenworth  county  against  the  board  of  county  com- 
missioners of  said  county,  commanding  the  issue  thereof.  At  the  time  said 
mandamus  was  obtained,  and  the  warrants  were  issued,  there  was  not  money 
in  the  hands  of  the  treasurer  of  Leavenworth  county  sufficient  to  pay  the  same, 
or  any  part  thereof.  The  said  warrants  were  duly  presented  to  William  Shep- 
herd, defendant,  the  treasurer  of  said  county,  on  the  first  and  second  days  of 
November,  1878,  respectively,  for  redemption  by  the  said  plaintiff, 
*506  and  payment  thereof  was  demanded,  which  *was  refused  by  the  said 
treasurer,  who  then  and  there  made  a  certificate  of  the  fact  upon  said 
warrants,  and  dated  and  signed  the  same,  stating  that  there  was  not  then  in 
his  hands  sufficient  money  to  pay  said  warrants,  or  either  of  them ;  and  said 
treasurer  then  and  there  set  down  in  a  book  kept  by  him  for  that  purpose  the 
number,  amount,  and  date  of  said  warrants,  to  w^hom  made  payable,  and  the 
date  when  presented  for  payment;  that  said  defendant  William  Shepherd  is 
county  treasurer  of  said  county  of  Leavenworth,  and  has  been  such  treasurer 
since  October  7,  1878;  that  said  defendant  John  McKee  is  one  of  the  sureties 
on  the  olfcial  bond  of  said  treasurer,  which  said  bond  was  duly  signed,  exe- 
cuted, and  delivered  in  form  and  with  conditions  as  by  law  required;  that 
said  defendant  William  Shepherd  has  in  his  hands  money  sufficient  to  pay  the 
said  warrants,  and  the  interest  thereon  belonging  to  the  general  fund,  (the 
fund  out  of  which  such  warrants  are  payable,)  if  said  warrants  are  entitled 
to  priority  of  payment  out  of  said  general  fund;  that  said  funds  were  collected 
for  the  tax  of  years  previous  to  the  tax  levy  of  1879;  that  said  plaintiff  again, 
and  on  the  first  day  of  February,  1880,  presented  said  warrants  for  pp.yiuent. 
and  demanded  payment  thereof  from  the  said  William  Shepherd,  treasurer, 
and  out  of  the  aforesaid  money  in  said  treasurer's  hands  at  the  time  of  said 
demand,  but  said  William  Shephard  refused,  and  still  refuses,  to  pay  the  war- 
rants, for  the  reason  that,  if  he  does  pay  them,  there  will  not  remain  in  said 
f  und  <  a  sum  sufficient  to  pay  the  fees  and  salaries  of  the  county  officers,  clerks, 
and  employes,'  as  mentioned  in  section  3  of  chapter  120,  J^aws  1879.  The 
said  warrants  of  said  plaintiff  are  the  first  in  time  in  said  registry  book,  and 
are  in  fact  payable  out  of  said  general  fund.  There  is  due  to  said  plaintiff  on 
said  warrants  the  sum  of  $110,  the  principal  and  interest  thereon.  The  said 
plaintiff  claims  judgment  against  said  d^endants  for  the  sum  of  $110,  and 
costs." 

The  following  are  copies  of  warrants  attached  to  the  agreed  state- 
ment of  facts : 
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No.  8402-  »44. 

CoiTNTY  Clerk's  Office, 
Leavenworth,  Kansas,  Oct.  7,  1878. 
Treasurer  of  Leaventoorth  Co,,  Kansas:    Pay  J.  P.  Bapp,  or  bearer,  the 
sam  of  forty-four  dollars,  for  juror,  Mch.,  '78,  D.  C,  out  of  any  moneys  not 
otherwise  appropriated. 
By  order  of  the  board  of  county  commissioners. 

B.  S.  BiOHARDS,  Chairman. 
[l.  a]    (Jen'J  fund.  J.  W.  Niehaits,  Co.  Clerk. 

*507      indorsed  onback:]    Presented  for  payment  Nov.  1, 1878.    Not  paid 
for  want  of  funds.  Wm.  Shepherd.  County  Treas. 

By  J.  M.  Gable,  Deputy. 

Xo.  8652.  857. 

CouNTT  Clerk's  Office, 
Leavenworth,  Kansas,  Oct.  7, 1878. 
Treasurer  Leavenworth  Co.,  Kansas:    Pay  to  R.  V*  Flora,  or  bearer,  the 
sum  of  fkfty^even  dollars,  for  juror,  Sept.,  77,  D.  C,  out  of  any  moneys  not 
otherwise  appropriated. 
By  order  of  the  board  of  county  commissioners. 

B.  S.  Bichards,  Chairman. 
[l.  8.]    Gen']  fund.  J.  W.  Niehaus,  Co.  Clerk. 

[Indorsed  on  back:]  Presented  for  payment  Nov.  2. 1878.  Not  paid  for 
want  of  funds.  Wm.  Shepherd,  County  Treas. 

By  J.  M.  Gable,  Deputy. 

Trial  February  10,  1880,  and  judgment  for  Helmers,  and  against 
Shepherd,  as  principal,  and  McEee,  as  surety,  for  fllO,  and  costs. 
The  defendants  bring  the  case  here. 

H.  W.  Ide^  for  plaintiffs  in  error. 

C.  F.  FF.  Dasslery  for  defendant  in  error. 

HoRTONy  G.  J.  The  statute  provides  that  the  clerk  of  the  district 
court  shall  keep  a  record  of  the  attendance  of  jurors  at  each  term  of 
the  court,  and  within  ten  days  after  the  close  of  each  term  the  cJerk 
shall  return  to  the  board  of  county  commissioners  a  statement  of  the 
altendanee  of  jurors  at  such  term  and  their  mileage  as  taken  by  him. 
The  statute  further  provides  that  the  fees  of  the  jurors  shall  be  paid 
oat  of  the  county  treasury.  Sections  16,  20,  21,  Comp.  Laws  1879, 
pp.  445, 446.  Counsel  for  plaintiffs  in  error  (defendants  below)  con- 
tends that  these  provisions  are  of  no  avail,  because  section  4,  c.  36, 
Laws  1876,  renders  the  warrants  void.     This  section  is  as  follows*: 

^That  no  contract  shall  be  made,  or  indebtedness  incurred,  or  order, 
*508     warrant,  or  evidence  of  indebtedness  of  the  county  *of  Leavenworth 

be  drawn  or  issued  on  the  treasurer,  in  payment  of  any  indebtedness, 
to  exceed  the  amount  of  funds  on  hand  in  the  treasury  to  the  credit  of  the 
fund  on  which  the  order  is  drawn  at  the  time,  after  reserving  therefrom  a 
sum  sufficient  to  pay  the  fees  and  salaries  of  the  county  officers,  clerks,  and 
employes;  and  provided,  further,  that  every  order  or  warrant  drawn  on  the 
treasury  shall  express  on  its  face  to  whom  issued,  and  for  what  purpose  al- 
lowed, and  the  same  shall  be  payable  only  to  such  person  or  his  order." 

On  the  other  band,  the  counsel  of  the  opposing  interest  alleges 
that  section  4  is  no  impediment  to  the  issuance  or  payment  of  these 
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warrants,  because  the  section  is  void  by  virtue  of  section  16  of  article 
2  of  the  state  constitution.  The  contention  over  the  validity  of  said 
section  is  really  the  important  matter  for  consideration.  Involved 
in  this  is  the  question  whether  section  4,  or  any  part  thereof,  is  ex- 
pressed in  the  title  of  the  act  of  chapter  36,  Laws  1876.  The  title 
reads :  **An  act  authorizing  the  board  of  county  commissioners  of 
Leavenworth  county  to  issue  bonds  for  the  purpose  of  funding  the 
outstanding  indebtedness  of  the  county,  and  for  other  purposes." 
The  words  "for  other  purposes,"  it  is  conceded,  do  not  add  anything 
to  the  expression  of  the  title,  and  may  be  considered  as  surplusage 
and  as  nugatory.  The  title  is  confined  to  the  subject  of  issuing 
bonds  for  the  purpose  of  funding  the  outstanding  indebtedness  of  the 
county.  The  title  and  the  main  provisions  of  the  act  relate  to  past 
indebtedness; — to  an  outstanding  indebtedness  existing  prior  to  the 
taking  effect  of  the  act.  Section  4  relates  to  future, — to  new  or 
other  indebtedness.  It  concerns  a  subject  different  and  separate 
from  what  is  expressed  in  the  title  of  the  act.  The  act  is  in  fact 
broader  than  the  title,  and  while  the  part  indicated  by  the  title  may 
stand,  section  4,  not  being  indicated  by  the  title,  must  fall.  We 
therefore  hold  this  section  to  be  unconstitutional,  as  the  subject-mat- 
ter therein  contained  is  not  expressed  in  the  title.  Sedgwick  v.  Co. 
Bailey,  13  Kan.  *600;  Swayze  v.  Britton,  17  Kan.  627. 

The  suggestion  that  said  section  ought  to  be  held  valid,  because  it 
tends,  indirectly,  to  appreciate  the  bonds  issued  to  take  up 
*509  certain  county  indebted*nes8,  by  restricting  the  issuance  of 
orders,  warrants,  etc.,  and  thereby  facilitating  in  some  degree 
the  funding  of  the  outstanding  indebtedness,  is  without  special  merit, 
as  such  purpose  is  only  the  remote  result  of  the  provisions  of  the 
section,  and  not  directly  connected  with  the  subject  of  the  act  as  in- 
dicated  by  the  title. 

The  additional  point  is  made  that,  at  the  second  time  of  the  pres- 
entation of  the  warrants  for  payment,  the  county  treasurer  had  so 
moneys  properly  applicable  for  that  purpose,  and  we  are  referred  to 
section  3,  c.  120,  Laws  1879.  We  hardly  think  the  latter  statute 
applicable.  All  of  the  rights  of  the  defendant  in  error  (plaintiff  be- 
low)  accrued  before  this  section  became  a  law.  The  agreed  facta 
dbow  that  the  warrants  were  presented  for  payment  in  November, 
1878,  and  the  treasurer  then  duly  certified  the  same  not  paid  for 
want  of  funds,  and  properly  registered  them  for  payment  according 
to  their  presentation  or  priority.  Comp.  Laws  1879,  o.  26,  §  69. 
The  facts  further  show  that,  when  again  presented,  the  treasurer  had 
in  his  hands  sufficient  money  to  pay  them  (if  they  were  entitled  to 
priority  of  payment)  out  of  the  general  funds.  We  think  they  were 
entitled  to  such  priority,  (section  69,  supra,)  and  should  have  been 
paid. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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*510    *B.  P.  E8L9T  and  another  v.  People  of  State  of  Illinois. 

January  Term»  1880. 

1.  Bills  and  Notes:  What  Maker  of.  Admits.    Where  a  person  executed 

a  promissorj  note  for  value  received,  he  thereby  admits  prima  facie  that 
the  payee  thereof  has  the  power  to  take  the  note,  and  sue  thereon  when 
the  same  becomes  due.    [Valley  Bank  v.  Sewing  Soc.,  28  Kan.  24.] 

2.  State:  ^'oreign:  Power  of:  Comity.     A  sister  state  has  the  power  to 

take  a  promissory  note,  executed  to  itself,  in  Kansas,  for  money  due  to 
it,  and  to  sue  thereon,  when  the  note  becomes  due,  and  to  employ  an  at<i 
tomey  at  law  of  Kansas  to  attend  to  the  suit  in  Kansas;  and  such  sister 
state  will  be  treated  by  the  courts  of  Kansas  as  a  corporation  organized 
under  the  laws  of  such  sister  state. 

8.  Attorney  at  Iiaw:  Appearance:  Presumption.  Where  an  attorney  at 
law  makes  an  appearance  in  a  court  to  prosecute  or  defend  a  party,  it 
wUl  be  presumed,  in' the  absence  of  anything  to  the  contrary,  that  he  has 
full  right,  power,  and  authority  to  make  such  appearanoe.  [Neosho -Co. 
▼.  Leahy,  24  Kan.'  *60.] 

Error  from  Harvey  distriot  court. 

Actio9  broDght  before  a  jostiee  of  the  peace  of  Harvey  county, 
Kansas,  by  the  defendant  in  error,  against  the  plaintiffs  in  error. 
The  bill  of  particulars  filed  is  in  the  words  and  figures  following,  to- 

wit: 

[Court  and  title.]  The  plaintiff,  by  its  attorneys,  Nichols  &  Greene,  com- 
plains of  defendants,  and  says  that  at  Newton,  Kansas,  January  8,  1877,  de- 
fendants executed  and  delivered  to  plaintiff  their  note,  in  writing,  of  that 
date,  and  thereby  promised  to  pay  plaintiff  or  order,  on  or  before  October  I, 
1877,  S202.ll,  with  interest  at  10  per  cent.  Plaintiff  further  says  that  a  copy 
of  said  note,  with  all  indorsements  thereon,  is  hereto  attached,  marked  "Ex- 
hibit A,"  and  made  a  part  hereof;  and  that  said  note  has  not  been  ^aid, 
Dor  any  part  thereof.  Wherefore  plaintiff  prays  for  judgment  against  said 
d^endaiits  for  the  sum  of  $202.11,  with  interest  at  10  per  cent,  from  January 
8, 1877,  and  costs.  Nichols  &  Greene, 

For  Plaintiff. 

Exhibit  A. 
1202.11.  Newton,  Kansas,  January  8,  1877. 

October  1st,  after  date,  we  promise  to  pay  to  the  order  of  the  people 

*511      of  the  state  of  Illinois,  at  the  office  of  Nichols  &  *Greene,  Newton, 

Kansas,  two  hundred  and  two  and  11-100  dollars,  with  10  per  cent. 

interest  per  annum  from  date  uQtil  paid,  value  receivedr  with  attorneys'  fees, 

if  collected  by  law.  B.  P.  Eslby. 

William  Mortimer. 
G.  W.  Arnold. 
Samuel  Aiken. 

At  the  trial  the  defendants  questioned  the  right  and  authority  of 
Niebols  &  Greene  to  appear  as  attorneys  for.  the  plaintiff,  and  the  court 
required  them  to  show  by  what  authority  they  so  appeared;  and  there- 
Qpcmone  of  said  attorneys  testified  that  they  appeared  for  said  plain- 
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tiff  upon  tbe  direction  and  authority  of  Mr.  Brock,  state's  attorney  for 
Mercer  county,  Illinois,  in  the  first  place,  and  under  the  same  direc- 
tion and  authority  of  Brock's  successor,  whose  name  he  did  not  re- 
member. Whereupon  defendants  objected  to  their  appearing,  which 
objection  was  overruled.  Then  the  defendants  moved  that  the  plain- 
tiff be  required  to  make  its  bill  of  particulars  more  definite  and  cer- 
tain, by  stating  whether  it  was  a  state  government,  corporation,  or 
copartnership,  and,  if  a  corporation^  to  state  what  kind ;  which  motion 
was  overruled,  and  exceptions  duly  saved.  Then  the  defendants  de- 
murred to  said  bill  of  particulars,  stating  as  grounds  therefor — First, 
that  the  plaintiff  has  not  legal  capacity  to  sue  beyond  its  territorial 
limits,  or  in  the  state  of  Kansas,  or  in  this  court;  and,  ieeond,  that 
the  bill  of  particulars  does  not  state  facts  sufiScient  to  constitute  a 
cause  of  action  in  favor  of  plaintiff  and  against  defendants, — which  was 
overruled,  and  exceptions  duly  taken.  Thereupon  the  plaintiff  below 
introduced  the  note  in  evidence,  and  the  defendants  introduced  a 
witness;  and  the  court,  upon  the  pleadings  and  evidence,  gave  judg- 
ment in  favor  of  the  plaintiff,  over  the  objections  of  the  defendants. 
To  reverse  said  judgment,  tbe  defendants  filed  their  petition  in  error 
in  the  district  court  of  Harvey  county,  which  court,  after  duly  hear- 
ing the  same,  affirmed  the  decision  and  judgmeirt  of  the  justice's 
court.    The  defendants,  Esley  and  Mortimer,  have  brought  the  case 

here. 
^512     *  Bowman  dt  Holme$,  for  plaintiffs  in  error. 

A.  L.  Oreene,  for  defendant  in  error. 

Valemtinb,  J.  We  think  the  bill  of  particulars  in  this  case  is  amply 
sufficient.  Brenner  v.  Weaver,  1  Kan.  *488.  But  the  plaintiffs  in 
error,  who  were  defendants  in  the  justice's  court,  ask :  "Who  or  what 
are  'the  people  of  the  state  of  Illinois?'"  They  were  certainly  the 
payees  of  the  note  which  the  plaintiffs  in  error  (defendants  in  the 
justice's  court)  executed;  and  the  defendants  ought  to  know  who  such 
payees  are.  The  defendants  admitted,  by  executing  said  note  to  the 
plaintiffs,  that  they  (the  plaintiffs)  had  the  power  to  contract  and  be 
contracted  with,  and  to  contract  and  be  contracted  with  in  Kansas, 
and  at  "Newton,  Kansas."  And  they  also  admitted  that  the  plain- 
tiffs had  the  power  to  receive  and  own  and  hold  a  promissory  note, 
and  that  they  could  give  an  equivalent  therefor;  for  the  defendants 
expressly  admitted  in  the  note  that  they  (the  defendants)  had  "value 
received"  for  executing  the  note.  And  parties  that  can  do  all  that  is 
admitted  the  plaintiffs  could  do  can  presumably  sue  on  their  note. 
The  defendants,  by  executing  said  note,  admitted,  prima  facie  at 
least,  that  the  payees  thereof  could  sue  on  it.  The  defendants  in 
the  justice's  court  claimed  that  the  plaintiffs  were  "the  state  of  Illi- 
nois," and  the  plaintiffs  seemed  to  admit  it;  and  the  case  was  tried 
upon  that  theory,  and  as  though  the  plaintiffs  were  "the  state  of  Illi- 
nois."    But  we  can  hardly  see  that  it  could  make  any  difference 
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whether  they  were  *'the  state  of  Illinois/'  or  some  county  or  corpora- 
tion or  copartnership  in  such  state.  In  any  event,  they  could  take 
a  promissory  note  in  Kansas  for  money  due  them,  and  in  any  event 
they  could  sue  on  the  note  in  Kansas  when  it  became  due;  and  in 
any  event,  so  far  as  the  laws  of  Kansas  are  concerned,  they  could 
employ  attorneys  at  law  of  Kansas  to  attend  to  their  suit  in 
*513  Kansas.  If  the  state  of  Illinois  should  *take  a  promissory 
note  in  Kansas  for  money  due  to  it,  and  should  afterwards  sue 
on  the  note  in  Kansas,  it  would  be  treated  by  the  courts  of  Kansas 
as  though  it  were  a  corporation  existing  under  the  laws  of  the  state 
of  Illinois. 

This  action  was  prosecuted  for  the  plaintiffs  in  the  justice's  court 
by  Nichols  &  Greene,  attorneys  at  law  of  the  state  of  Kansas.  This 
the  defendants  claim  was  wrong.  They  claim  that  Nichols  &  Greene 
had  no  right  or  power  to  appear  for  the  plaintiffs.  Now,  presuma- 
bly, they  had  such  right  and  power.  Where  an  attorney  at  law  ap- 
pears in  coort  to  prosecute  or  defend  for  a  party,  it  will  always  be 
presumed,  in  the  absence  of  anything  to  the  contrary,  that  he  had 
full  right,  power,  and  authority  to  do  so.  And  in  this  case  it  was 
not  shown  that  the  attorneys  appearing  for  the  plaintiffs  did  not  have 
the  right  and  the  power  and  the  authority  to  so  appear  for  them. 
On  the  contrary,  the  possession  of  said  note  by  the  attorneys,  and 
the  evidence  of  one  of  such  attorneys,  pretty  clearly  showed  that  they 
did  have  ample  authority  to  appear  for  the  plaintiffs. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


AviB  P.  GoMSTOCK  r.  LoRETTA  Adahs,  alias  Loretta  Comstook,  and 

others. 

January  Term,  1880. 

1.  Divorce :  Efflsct  of  Setting  Aside  Decree.  When  a  decree  of  divorce 
is  set  aside  and  annulled,  the  marital  relations  of  the  parties  are  placed 
back  in  the  same  condition  as  they  were  before  the  divorce  was  granted; 
and  it  can  make  no  difference  that  the  party  to  wliom  the  divorce  was 
granted  has  married  in  the  mean  time,  or  that  a  child  has  been  bom  as 
the  fruit  of  this  second  marriage,  for  the  courts  cannot  be  divested  of 
tlieir  power  to  set  aside  decrees  of  divorce  by  the  subsequent  acts  of  the 
party  procuring  the  divorce,  or  by  the  subsequent  acts  of  third  persons. 

^ :  Void  Contract.    Where  a  divorce  is  wrongfully  obtained,  a  sub- 
sequent agreement  between  the  parties  that  it  shall  not  be  disturbed  is 
against  public  policy,  and  void. 

•W4   •s.  Will:  Bight  of  Wife.    A  husband  has  not  the  power  to  exclude 
by  will,  against  the  consent  of  his  wife,  her  right  to  receive,  after  his 
teth,  one-balf  of  his  property,  real  and  personal,  although  she  may 
never  have  been  a  resident  of  Kansas. 
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4.  Divorce:  Jtirisdiction:  Presumption.  Where  It  is  shown  that  a  court 
of  a  sister  state  possesses  general  jurisdiction,  including  the  power  to 
grant  divorces,  and  such  a  court  grants  a  divorce,  and  then  sets  the  same 
aside,  it  will  be  presumed,  in  the  absence  of  anything  to  the  contrary, 
that  such  court  had  the  power  and  jurisdiction  to  set  aside  said  divorce. 

Error  from  Marion  district  court. 

Action  brought  by  Avis  F.  Comstock  against  Loretta  Adams,  alias 
Loretta  Comstock,  and  others,  to  set  aside  a  certain  will  executed  by 
Ira  Comstock,  and  to  procure  a  decree  declaring  the  said  Avis  F.  Corn- 
stock  to  be  the  owner  of  one-half  of  all  the  property,  real  and  personal, 
of  which  the  said  Ira  Comstock  died  seized.  The  court  below  made 
the  following  findings  of  fact  and  conclusions  of  law,  and  rendered  the 
following  judgment,  to-wit : 

'*  (1)  That  Ira  Comstock  and  Avis  F.  Comstock  were  married  in  the  state  of 
New  York  in  1844,  and  lived  together  as  husband  and  wife  until  the  year 
1862,  w'hen  they  separated  in  the  state  of  New  York.  The  result  of  such 
marriage  was  four  children,  named,  respectively,  Hiram  Frank,  Emma,  Jen- 
nie, and  Willie,  who  are  defendants  herein. 

"(2)  That  in  1865,  Ira  Comstock  removed  to  the  state  of  Michigan  from  the 
state  of  Pennsylvania  and  settled  in  Van  Buren  county  in  said  state,  and  in 
a  few  greeks  thereafter  the  defendant,  Loretta  Adams,  removed  from  the  same 
place  in  the  state  of  Pennsylvania,  and  settled  in  Van  Buren  county,  Michi- 
gan, at  or  near  the  residence  of  Ira  Comstock. 

"  (3)  That  the  said  Ira  Comstock  and  Loretta  Adams,  alicta  Comstock,  after 
such  settlement  in  Michigan,  lived  together  until  their  subsequent  mai*riage, 
as  hereinafter  found. 

"(4)  That  on  January  2, 1867,  by  a  decree  of  the  circuit  court  of  Van  Bu- 
ren county,  Michigan,  upon  service  by  publication  against  said  Avis  F.  Corn- 
stock,  said  Ira  Comstock  was  upon  his  bill  divorced  from  said  Avis  F.  Com- 
stock. 

"  (5)  That  on  January  8,  1867,  the  said  Ira  Comstock  and  Loretta  Adams 
or  Comstock,  were  married  in  Van  Buren  county,  Michigan,  the  issue 
*515      of  which  said  marriage  was  three  *children,  named,  respectively,  Fred, 
Dick,  and  the  *  baby,*  who  are  defendants  herein. 

"(5J)  That  on  the  thirteenth  day  of  September,  1867.  after  Ira  Comstock 
had  obtained  his  divorce,  and  before  any  proceedings  had  been  taken  to  re- 
verse the  same,  and  after  he  and  Loretta  Adams  were  married,  the  said  Ira 
and  Avis  F.  Comstock  entered  into  a  written  agreement,  the  terms  of  which 
were  that,  for  the  sum  of  $500,  to  be  paid  to  Avis  by  Ira,  Avis  F.  Comstock 
agreed  to  surrender  her  right  and  interest  in  and  to  the  property ,  personal  and 
real,  of  the  said  Ira,  and  also  agreed  to  take  no  steps  or  proceedings,  nor  to 
institute  any  suit  to  invalidate,  set  aside,  or  annul  the  divorce  granted  to  Ira, 
orthe  marriage  between  Ira  and  Loretta;  that  Ira  paid  $75  on  said  contract, 
and  executed  a  mortgage  to  Avis  for  the  remainder,  which  afterwards  turned 
out  to  be  worthless,  and  no  further  payment  of  said  sum  of  $500,  other  than 
the  $75,  has  ever  been  made  or  tendered  by  Ira. 

"(6)  That  on  October  21,  1868,  by  proceedings  had  in  said  circuit  court  of 
Van  Buren  county,  Michigan,  on  the  chancery  side  thereof,  beinff  the  same 
court  in  which  the  aforementioned  decree  of  divorce  was  granted,  (which  pro- 
ceedings were  substituted  and  filed  in  said  court  on  the  first  day  of  Novem- 
ber, 1867,)  said  decree  was,  upon  and  after  personal  service  and  notice  to  said 
Ira  Comstock,  upon  the  application  of  said  Avis  F.  Comstock,  set  aside  and 
annulled. 
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"(7)  That  in  1871,  Ira  Comstock  and  Loieita  Adams,  or  Comstock,  removed 
to  Marion  county,  Kansas,  and  continued  to  live  together  there  as  husband 
and  wife,  until  his  death,  as  hereinafter  found. 

"(8)  That  said  plaintiff,  Avis  F.  Comstock,  has  never  married  since  the  sep- 
aration of  herself  and  said  Ira  Comstock. 

^'(9)  That  saidlra  Comstock  died,  in  Marion  county,  Kansas,  November  12, 
1875,  leaving  a  wiUi  a  true  copy  of  which  is  annexed  to  plaintiff's  petition, 
which  said  will  has  been  duly  admitted  to  probate  in  said  Marion  county, 
Kansas. 

"(10)  That  said  Ira  Comstock  died  seized  of  personal  property  to  the  amount 
of  $1,355.66. 

"(11)  That  said  Ira  Comstock  died  seized  of  certain  real  estate  situate  in 
Marion  county,  Kansas,  part  of  which  was  a  homestead  under  the  laws  of  the 
state  of  Kansas,  and  that  such  homestead  was  occupied  by  himself  and  Lor- 
^  Adams,  alias  Comstock,  and  their  children,  Fred,  Dick,  and  the  *  baby,' 

and  Hiram  Frank,  a  son  of  hipiself  and  Avis  F.  Comstock. 
*516    "(12)  That  said  real  estate  was  the  accumulation  of  the  *joint  labor, 
service,  and  money  of  said  Irs  Comstock  and  Loretta  Adams,  cUias 
Comstock. 

"(18)  That  said  Loretta  Adams,  or  Comstock,  was  not  a  party  in  any  way 
or  manner  in  the  procurement  of  the  divorce  of  Ira  Comstock  from  Avis  F. 
Comstock. 

*'(U)  That  said  plaintiff,  Avis  F.  Conistock,  never  has  consented  in  writ- 
ing or  otherwise  to  any  of  the  terms  of  said  will  of  said  Ira  Comstock. 

"(15)  That  said  plaintiff,  Avis  F.  Comstock,  has  never  been  a  resident  of 
the  state  of  Kansas. 

'*(16)  That  said  defendant  Loretta  Adams,  alias  Comstock,  is  the  execu- 
trix of  said  last  will  and  testament  and  of  the  estate  of  said  Ira  Comstock." 

From  which  said  matters  of  fact  the  court  concludes : 

'*(1)  That  the  marriage  of  Ira  Comstock  and  Loretta  Comstock  was  a  valid 
marriage  within  the  jui&diction  of  the  state  of  Michigan,  until  the  same  was 
set  aside  and  annulled  by  the  proceedings  had  by  Avis  F.  Comstock. 

'*(2)  That  upon  the  annulment  and  setting  aside  of  said  decree  of  divorce, 
the  marriage  of  said  Ira  and  Loretta  Comstock,  or  Adams,  was  set  aside  and 
annulled,  and  the  relation  of  husband  and  wife  between  said  Ira  and  A. vis  re- 
stored, and  the  same  thereafter  continued  to  exist  until  the  time  of  said  Ira's 
dtatb. 

"(3)  That  by  reason  of  the  non-resldeuce  of  Avis  F.  Comstock  in  Kansas, 
Ira  Comstock  had  the  right  to  exclude  her  from  any  interest  in  his  real  estate 
in  Kansas,  by  will. 

"(4)  That  by  reason  of  the  joint  occupancy  of  Ira  Comstock  and  Loretta 
Adams,  or  Comstock,  in  the  homestead,  and  the  non-residenoe  of  Avis  F. 
Comstock,  Ira  bad  the  right  to  devise  said  homestead  by  will  to  said  Loretta. 

''(5)  That  by  reason  of  the  real  estate  having  been  the  joint  accumulation 
of  the  money  and  labor  of  Ira  Comstock  and  Loretta  Adams,  or  Comstock,  the 
said  Ira  had  the  right  to  devise  the  same  to  said  Loretta,  to  the  exclusion  of 
said  Avis,  she  being  a  non-resident  of  the  state  of  Kansas. 

''(6)  That  the  said  plaintiff,  Avis  F.  Comstock,  as  the  widow  of  said  Ira 
Comstock,  is  entitled  to  a  selection  from  the  personal  estate  of  said  Ira  Corn- 
stock  of  the  properly  allowed  her  by  section  49,  c.  87,  of  the  General  Statutes  of 
tliis  state,  and,  in  addition  thereto,  one-half  of  the  remainder  of  said  personal 
property  not  necessary  to  the  payment  of  the  debts  of  said  decedent." 

*517    *The  court,  therefore,  '"considered,  ordered,  and  decreed  that 

said  will  of  said  Ira  Comstock,  and  the  probate  thereof,  be,  as 

to  said  plaintiff.  Avis  F.  Comstock,  set  aside  as  to  the  personal  estate 
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belonging  to  him  at  the  time  of  his  said  death,  and  she,  the  said  Avis 
F.  Gomstocky  is  hereby  decreed  to  be  the  owner  of  all  the  property  al- 
lowed by  law  to  her  as  the  widow  of  said  Ira  Gomstock;  and  it  is 
farther  decreed  that  the  said  defendant  Loretta  Adams,  as  the  exec- 
utrix of  said  will  and  testament  and  said  estate  of  said  Ira  Gomstock, 
shall  pay  or  deliver  to  said  plaintiff,  in  the  dne  udtt  proper  course  of 
her  execution  of  said  estate,  the  aforesaid  personal  property;  and  it 
is  farther  ordered  that  said  plaintiff  do  pay  one-half  the  costs  of  this 

•action,  taxed  at  $ ,  and  the  said  defendant  Loretta  Adams, 

alitis  Gomstock,  do  pay  the  remaining  half  of  said  costs,  taxed  at 

$ •     To  all  of  which  conclusions  of  law  and  judgments,  orders, 

and  decrees  of  said  court,  the  said  plaintiff  and  said  defendants  each, 
respectively  and  severally,  at  the  time  of  their  making  and  rendition, 
duly  excepted.  ** 

To  reverse  the  foregoing  judgment,  the  plaintiff  now  brings  the  case 
to  this  court. 

Buck  <t  Kellogg  and  Frank  Do$ier,  for  plaintiff  in  error. 

It  is  immaterial  whether  the  plaintiff  in  error  was  a  bonaflde  resident  of 
Kansas  or  not.  Section  8,  c.  33,  of  the  General  Statutes,  has  no  reference  to 
wills.  The  proviso  of  said  section  shows,  in  terms,  that  it  has  no  restrictive 
force  except  as  to  land  to  which  the  husband  ''has  made  a  conveyance,"  thus 
speaking  of  a  time  prior  to  a  will.  While  a  will  may,  by  operation  of  law, 
transfer,  by  action  of  the  court,  real  estate,  a  will  can  have  no  effect  till  after 
the  testator's  death.  Section  17,  c.  83,  provides  for  a  will,  and  says  the 
widow's  portion  cannot  be  affected  by  any  will  of  her  husband,  etc.  And  here, 
if  at  aU,  the  exception  as  to  residence  should  come  in.  These  provisions  must 
be  construed  in  connection  with  sections  1  and  35,  c.  117,  Comp.  Laws  1879, 
where  the  subject  of  wills  is  treated.  Section  1  provides  for  only  the 
*518  exceptions  found  in  *chapter  117,  and  non-residence  is  not  therein. 
Section  85  is  a  positive  restriction  in  favor  of  the  widow,  and  again 
there  is  no  question  of  residence.  Any  other  construction  than  the  one  which 
we  claim  would  be  senseless  and  barbarous. 

A  will  is  not  a  convevance.  Webst.  Diet.,  words  "Will,"  "CJonveyance;" 
2  Bl.  Gomm.  bk.  2,  pp.  309,  318;  4  Kent,  C!omm.;  9  U.  S.  Dig.  223. 

When  a  person  gets  a  divorce,  he  takes  it  subiect  to  any  action  thereafter 
duly  had  in  the  case,  and  when  it  is  reversed  it  is  to  all  intents  and  purposes 
the  same  as  if  no  divorce  had  ever  been  granted.  Bish.  Mar.  &  Div.  699; 
Warner  v.  Warner,  11  Kan.  ♦123. 

When  a  man  leaves  his  own  and  his  wife's  common  domicile  and  goes  into 
a  foreign  jurisdiction  to  get  a  divorce,  and  there,  by  constructive  service,  and 
in  fraud  of  the  rights  of  his  deserted  wife,  goes  through  the  motions  of  get- 
ting one  fraudulently,  and  it  is  attacked  within  the  time  prescribed  by  law, 
he  takes  nothing  by  his  fraudulent  decree;  and  when,  as  in  the  case  at  bar,  it 
is  set  aside  upon  personal  notice  to  him,  and  he  takes  no  appeal,  then,  as  a 
conclusion  of  law,  there  was  never  a  moment  when  there  was  a  valid  divorce; 
and  this  is  true,  even  if  a  marriage  has  taken  place  in  the  mean  time.  Reel 
V.  Elder,  62  Pa.  St.  308;  Adams  v.  Adams,  51  N.  H.  388;  Judge  of  Probate 
V.  Webster,  46  N.  H.  518;  Bellows  v.  Stone,  14  X.  H.  203;  Tebbetts  v.  Til- 
ton,  31  N.  H.  287;  Wiggin  v.  Veasey,  43  N.  H.  813:  Frink  v.  Fiink,  Id.  508; 
Chamberlain  v.  Crane,  4  N.  H.  115;  Edson  v.  Edson,  108  Mass.  590;  Bish. 
Mar.  &  Div.  {4th  Ed.)  §  751,  and  cases  cited;  2  Kent,  Coram.  (11th  Ed.)  109; 
Hanover  v.  Turner,  14  Mass.  227;  Greene  v.  Greene,  2  Gray,  367;  9  Greenl. 
158;  Jackson  v.  Jackson,  1  Johns.  424;  Allen  v.  Maclellan,  12  Pa.  St.  328; 
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Le Banco  v.  Le  Barron,  35  Yt  865;  Mansfield  v.  Mansfield,  26  Mo.  163;  Smith 
V.  Smith,  20  Mo.  168;  Weatherbee  v.  Weathprbee,  20  Wis.  268;  Crouch  v. 
Crouch,  30  Wis.  668;  Freeman  v.  Freeman,  81  Wis.  250;  Holmes  v.  Holmes, 
4  Laos.  888;  Holmes  v.  Holmes,  68  Me.  420,  428;  Freem.  Jndgm.  584;  True 
V.  True,  6  Minn.  458,  (Gil.  815;)  Nichols  v.  Nichols,  25  N.  J.  £q.  60:  2 
\Vait,  Act.  A  Def.  615;  8  Ainer.  Law  Beg.  208  et  seq. 

The  third,  fourth,  and  fifth  conclusions  of  law  are  erroneous,  and,  so  far  as 
they  involye  the  question  of  residence,  have  already  been  anticipated.  As  to 
ihe  "joint  occupancy"  of  this  woman  with  plaintiff's  husband,  this  is  what 
we  complain  of.  There  has  been  too  much  of  that  already.  There 
*519  was  no  law  by  which  this  woman  can  assume  to  occupy  the  *plain- 
tifTs  land.  No  clearer  case  can  be  cited  of  one  taking  advantage  of 
her  own  wrong.  It  is  not  a  question  as  to  whether,  as  an  occupying  claimant, 
^he  may  or  may  not  have  rights.  Plaintiff  demanded  to  be  recognized  as  a 
Tidow, — a  fact  which  the  court  below  finds,  but  denies  her  any  interest  in 
the  realty  because  she  was  a  non-resident  when  this  will  was  made. 

Defendant  heretofore  contended  that  the  court  in  Michigan  could  not  le- 
gally set  aside  the  divorce*  This  we  deny.  It  was  a  court  of  general  uquity 
jurisdiction,  and,  like  all  such  courts,  could  protect  its  records  fromfi-aud  and 
Itself  from  imposition.  The  defendant  will  not  be  prepared  to  say  it  had  not 
jurisdiction  of  divorces;  for  it  was  the  same  court  that  granted  the  divorce, 
which,  poor  as  it  is,  is  the  only  thing  which  has  shield^  her  all  these  long 
fears,  and  stood  between  her  and  the  penitentiary.  The  court  in  Michigan 
did  set  aside  the  said  divorce,  upon  personal  notice  to  Ira  Gomstock,  and  he 
and  all  claiming  under  him  are  forever  estopped  to  question  such  power. 
That  action  cannot  now  be  collaterally  attacked. 

No  kind  of  evidence,  and  no  amount  of  evidence,  could  justify  the  finding 
df  fact  numbered  5};  and  it  is  immaterial,  irrelevant,  and  incompetent,  and, 
if  admitted,  is  not  and  cannot  be  any  defense  in  this  action.  That  contract 
cs  against  public  policy,  and  totally  void.  We  are  not  asserting  it.  A  stran- 
ger to  us,  and  one  who  is  not  an  heir  at  law,  asserts  it.  This  contract  was 
made  September  18,  1867,  and  that  was  the  first  time  this  plaintiff  knew  of 
the  divorce.  Not  until  November  1,  1867,  did  plaintiff  take  the  first  step 
tovards  setting  aside  that  fraudulent  divorce.  If  such  contract  was  in  any 
sense  a  waiver  of  anything,  or  a  defense  in  any  manner,  Iia  Comstock  should 
then  have  insisted  upon  it,  and  doubtless  did,  for  he  was  intensely  interested 
In  sustaining  that  divorce.  It  mhst  be  presumed  that  he  offered  this  so-called 
eoDtract  in  evidence,  and  that  Iiis  frauds  were  so  glaring  that  the  chancellor 
regarded  this  contract  as  an  additional  evidence  of  fraud.  If  the  di- 
*a20  vorce  part  of  that  contract  was  void,  all  *was  void.  Hyslop  v.  Clark, 
14  Johns.  458;  Qoodrich  v.  Downs,  6  Hill,  488;  Bredin  v.  Bredin,  8 
Pi  St.  83;  HoweU  v.  Edgar,  8  Scam.  417;  Dana's  Adm'rs  v.  Lull,  7  Yt.  890; 
Caldwell  ▼.  Williams,  1  Ind.405;  Fierson  v.  Manning,  2  Mich. 445;  Greenleaf 
v.Edes,  2  Minn.  264,  (Gil.  226;)  Livingston  v.  Boose velt,  4  Johns.  264;  Taaffe 
V. Josephaon,  7  Cal.  855;  Fairfield  v.  Baldwin,  12  Pick.  888;  Chit.  Gont.  871, 
'Od  cases  cited;  Bish. Mar.  &  Div.(8d  £d.)  801,  814, 529, 699, 784.  See,  also, 
2Biah.  Mar.  &Div.  (5th  Ed.)  c.  16;  McKinney  v.  Stewart,  5  Kan.  *89l: 
National  Bank  v.  Peck,  8  Kan.  ;|'665;  Gomp.  Laws  Mich. ^1857)  p.  955,  §  12; 

•;  Wil. 


Id.  p.  1009,  §  21;  Id.  p.  1020.  §§  91,  92;  6  Wait,  Act.  So  Def.  805,  810; 

m  V.  Wilson,  40  Iowa,  280;  46  Iowa,  481;  Rush  y.  Bush,  Id.  648;  Boyd's 

Ai^ieal,  88  Pa.  St.  241. 

J.  O.  Water t,  for  defendants  in  error. 

Bat  few  questions  are  presented  to  be  decided  by  this  court,  and  these,  from 
ny  stand-point,  I  believe  are  as  follows:    First.  Does  a  marriage  remain 
^i^id,  after  decree  rendered,  leaving  the  party  fully  competent  to  marry,  upon 
^  28k— 24 
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and  after -review  of  the  decree  of  divorce,  and  its  annulment?  Seeand.  Is 
not  the  contract  made  between  Ira  Gomstock  and  Avis  F.  Comstock  a  valid 
one,  and  does  it  not  conclude  the  plaintiff  in  error  in  this  action?  Third.  Had 
not  Ira  Gomstock  the  right  to  exclude  by  will  his  first  wife,  Avis  F.  Gonistock, 
from  participation  in  h&  real  estate,  she  having  always  been  a  noa-resident 
of  the  state  of  £[ansas?  Fourth.  What  authority  has  the  Michigan  court  to 
set  aside  the  divorce? 

As  to  the  first  question,  see  Warner  v.  Warner,  11  Kan.  *121;  Allen  v. 
McClelland,  12  Pa.  St.  828. 

As  to  the  second  question.  This  contract  was  made  at  a  time  when  Avis 
and  Ira  were  strangers  to  each  other.  The  divorce  had  been  obtained,  and 
they  occupied  at  the  time  no  relationship  to  each  other.  They  were  at  the 
time  competent  to  make  any  sort  of  a  contract  Avis  knew  of  the  divorce, 
and  knew  that  Ira  had  again  married.  And  with  this  information  she  made 
the  conti*act.  The  other  side  can  offer  no  reason  why  this  contract  is  not 
a  valid  one,  and  even  if  Ira  and  Avis  had  been,  at  the  time  of  the  contract, 
husband  and  wife,  the  contract  between  them  would  be  good  enough  to  bar 
her  from  asserting  any  rights  to  his  property,  had  they  continued  to 
*521  live  together,  and  regardless  of  the  conclusions  of  law  of  '''the  court  be- 
low, in  which  it  wholly  ignored  this  contract.  I  look  upon  it  as  con- 
clusive of  this  case. 

It  may  be  urged  that  this  contract  is  against  public  policy  and  good  morals; 
for  such  was  the  reason  stated  by  the  court  below,  and  repeated  by  counsel  in 
this  court.  There  never  was  a  contract  produced  in  court  that  had  more  of 
the  elements  of  good  morals  in  it  than  this  has,  or  more  powerful  reasons  to 
support  it  on  the  grounds  of  public  policy.  Avis  F.  Gomstock,  at  the  time 
she  made  the  contract,  was  a  stranger  to  Ira,  and  only  had,  so  far  as  he  was 
concerned,  a  right  to  review  a  case  already  concluded,  which,  as  a  fact,  is  not 
even  admitted.  On  the  other  hand,  here  was  a  man  and  wife,  whose  whole 
status  was  to  be  fixed  and  determined  by  the  acts  of  Avis,  in  proceeding  or 
not  with  such  review.  Their  relations  of  husband  and  wife  were  then  legal, 
and  the  contract  had,  as  it  expressly  stated,  direct  reference  to  the  continu- 
ance of  such  legal  and  reputable  relations.  For  a  fair  consideration,  with  a 
knowledge  of  all  the  facts,  she  solemnly  agrees  that  she  will  not  disturb  those 
relations,  nor  seek  any  further  benefit  from  the  property  of  her  former  hus- 
band, and  determines  to  abandon  her  right  to  review  the  dvil  action  already 
determined. 

As  to  the  third  question.  Section  8  of  the  act  relating  to  descents  and  dis* 
tributions  provides  that  the  wife  shall  not  be  entitled  to  any  interest  in  any 
land  to  which  the  husband  has  made  a  conveyance  when  the  wife  at  the  time 
of  the  conveyance  is  not,  and  never  has  been,  a  resident  of  the  state.  It  ap- 
pears that  Avis  never  was  a  resident,  and  the  only  thing  to  be  considered  in 
this  regard  is  whether  a  will  is  a  conveyance  under  the  foregoing  section.  In 
my  belief,  the  term  "conveyance"  is  used  in  its  broad  and  general  sense,  and 
a  man  under  our  laws  can  convey  his  property  by  will  as  effectually  as  by  any 
other  mode.  Our  statute  of  wills  gives  express  authority  to  any  person  of  full 
age  and  sound  mind  to  give  and  devise  to  any  other  person  real  and  personitl 
property  by  last  will  and  testament,  and  he  could  do  no  more  by  deed. 
*522  As  to  the  fourth  question.  There  was  nothing  offered  in  ^evidence 
tending  to  show  in  the  most  remote  degree  the  laws  of  Michigan  and 
the  power  of  its  courts  to  review  decrees  of  divorce.  Simply  the  decree  of 
review  was  introduced,  and  nothing  else.  The  record  is  not  proven  or  given. 
The  laws  of  Michigan,  like  any  other  fftcts,  should  have  been  proved.  The 
right  to  review  decrees  of  divorce  is  not  inherent  in  courts  of  general  juris- 
diction. Some  have  such  right,  and  to  others  it  has  been  deni^.  Lewis  v. 
Lewis,  15  Kan.  ♦ISQ. 
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Valentine,  J.  As  this  court  is  inolined  to  agree  with  the  plain* 
tiff  ia  error  in  this  case,  it  will  be  proper  for  as  to  set  forth  and  dis- 
cuss the  questions  which  the  defendants  in  error  claim  are  involved 
in  the  case.     Such  questions  are  as  follows : 

I 

'First  Does  a  marriage  remain  valid,  after  decree  rendered,  leiaving  the 
party  fully  competent  to  marry,  upon  and  after  review  of  the  decree  of  di- 
vorce and  its  annulment?  Second,  Is  not  the  contract  made  between  Ira 
Comstock  and  Avis  F.  Ck)n]stoclc  a  valid  one,  and  does  it  not  conclude  the 
plaintiff  in  error  in  this  action?  Third.  Had  not  Ira  Comstock  the  right  to 
exclude,  by  will,  his  first  wife,  Avis  F.  Comstock,  from  participation  in  his 
real  estate,  she  having  always  been  a  non-resident  of  the  state  of  Kansas? 
Fmrih,  What  authority  has  the  Michigan  court  to  set  aside  the  divorce?" 

The  answers  to  all  the  foregoing  questions  must,  as  we  think,  be 
against  the  plaintiff. 

1.  Upon  principle  and  authority,  the  first  question  must  be  an- 
swered in  the  negative.  2  Bish.  Mar.  &  Div.  §§  753,  75da;  Crouch 
T.  CroQQh,  30  Wis.  667.  When  a  decree  of  divorce  is  set  aside  and 
annolled,  the  marital  relations  of  the  parties  are  placed  back  in  just 
the  same  condition  as  they  were  before  the  divorce  was  granted,  and 
it  can  make  no  difference  that  the  party  to  whom  the  divorce  was 
granted  has  married  in  the  mean  time,  or  that  a  child  has  been  bom 
afi  the  fruit  of  this  second  marriage ;  for  the  courts  cannot  be  divested 

of  their  power  to  set  aside  decrees  of  divorce  by  the  acts  of  the 
*523    party  procuring  the  divorce,  or  by  the  acts  *of  third  persons. 

All  persons  are  bound  to  know  the  law,  and  all  peirsons  are 
bound  to  know  the  power  of  courts  to  set  aside  and  annul  decrees  of 
divorce;  and. knowing  all  this,  if  any  man  and  woman  (one  of  vfhom 
lias  been  wrongfully  divorced  from  a  former  husband  or  wife)  choose 
to  take  the  hazardous  risk  of  being  married  to  each  other  before  the 
divorce  has  become  final  and  conclusive  by  lapse  of  time,  such  man 
aud  woman  must  be  prepared  to  endure  all  the  consequences  of  a 
final  revocation  and  annulment  of  the  decree  of  divorce,  provided 
each  decree  shall  ever  be  annulled.  A  party  to  a  decree  of  divorce 
obtained  by  fraud  cannot  defeat  the  power  and  jurisdiction  of  the 
court  to  set  aside  such  decree  by  consummating  a  second  marriage 
on  the  next  day  after  the  decree  is  granted ;  and  the  person  to  whom 
BQch  party  is  married  has  no  more  power  to  defeat  the  exercise  of  the 
jorisdietion  of  the  court  in  such  cases  by  such  a  hasty  marriage  than 
the  party  has.  There  can  be  no  innocent  parties  in  such  cases.  In 
the  present  case,  the  second  marriage  was  consummated  in  just  six 
days  after  the  decree  was  rendered.  Where  a  decree  of  divorce  is 
rightfully  and  properly  obtained,  there  is  no  danger  of  its  ever  being 
Bet  aside  or  vacated.  It  is  only  where  the  decree  has  been  wrongfully 
or  fraudulently  obtained,  that  it  may  be  set  aside. 

2.  Said  contract  between  Ira  Comstock  and  Avis  F.  Comstock  was 
against  public  policy,  and  therefore  void.  Even  Ira  Comstook  him- 
self seems  to  have  thought  so ;  for,  after  paying  the  $76  which  h« 
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paid  at  the  time  of  making  the  contract,  he  forever  abandoned  the 
contract,  and  never  afterwards  fulfilled  any  of  its  terms.  Said  con* 
tract  was  against  public  policy,  and  void,  because  the  principal  con- 
sideration therefor  was  that  Avis  F.  Comstock  should  refrain  from  all 
disturbance  or  molestation  of  said  decree  of  divorce,  which  decree  of 
divorce  (it  must  be  presumed  from  the  fact  that  it  was  afterwards  set 
aside)  was  obtained  illegally  and  wrongfully.  As  society  has  an  in- 
terest in  marriages  and  divorces,  the  public  will  not  allow  in- 
*524  dividuals  to  make  ^valid  contracts  to  uphold  and  sustain  illegal 
and  fraudulent  divorces.  Probably  no  estoppel  could  be  set 
up  in  any  case,  and  certainly  not  in  this  case;  for  in  this  case  tbe 
second  marriage  was  had  long  before  this  contract  was  made,  and 
not  in  pursuance  thereof. 

Now,  while  we  think  that  said  contract  was  void,  still  would  the 
defendants  be  in  any  better  condition  if  it  were  valid  ?  If  it  were 
valid,  then  Ira  Gomstock  should  have  interposed  it  as  a  defense  to 
the  plaintiff's  proceeding  to  set  aside  said  decree  of  divorce.  Whether 
he  did  so  interpose  or  not,  we  cannot  tell  from  the  record  brought  to 
this  court;  but,  whether  he  did  or  not,  we  think  the  judgment  setting 
aside  said  decree  of  divorce  is  equally  conclusive  against  him,  and 
that  judgment  virtually  overturns  and  destroys  the  contract.  Al- 
though Avis  F.  Gomstock  agreed  that  she  would  not  disturb  said  de- 
cree of  divorce,  yet  she  in  fact  did  disturb  it,  and  the  decree  was  set 
aside ;  and  that  is  the  end  of  the  matter.  When  the  decree  was  set 
aside,  she  again  became  the  wife  of  Ira  Comstock^  with  aii  tfie  rights, 
privileges,  and  duties  of  other  wives, 

3*  We  do  not  think  that  Ira  Gomstock  had  the  power  to  exclude  by 
will,  and  against  the  consent  of  his  wife,  Avis  F.  Gomstock,  her  right, 
after  his  death,  to  one-half  of  his  property,  real  and  personal,  al- 
though she  may  never  have  been  a  resident  of  Kansas;  and  we  think 
the  statutes  conclusively  settle  this  question.  Sections  8, 17, 31,  and 
32  of  the  act  relating  to  descents  and  distributions,  (Gomp.  Laws 
1879,  pp.  379,  380;)  sections  1  and  35  of  the  act  relating  to  wills, 
(Gomp.  Laws  1879,  pp.  1001, 1004.)  The  word  "conveyance/*  atf  used 
in  the  proviso  of  said  section  8,  clearly  does  not  include  a  will,  A 
will  is  never  a  conveyance.  A  conveyance  operates  in  the  life-time  of 
the  grantor,  while  a  will  does  not  operate  until  after  the  death  of  tbe 
maker.  Of  course,  death  transfers  all  property,  and  a  will  says  where 
it  shall  go;  but  this  does  not  render  a  will  "a  conveyance,"  "whicii 
the  husband  has  made."  It  is  the  death  that  transfers  the  property. 
Besides,  if  we  should  hold  that  the  will  and  death  taken  to- 
*525  gether  constitute  *** a  conveyance,"  "which  the  husband  has 
made/'  under  said  section  8,  we  would  overturn  other  provis- 
ions of  the  statutes  contained  in  said  sections  17  and  86.  This  we 
cannot  do. 

4.  In  the  absence  of  anything  to  the  contrary,  it  must  be  presumed 
that  the  Michigan  circuit  court,  which  granted  and  set  aside  said  di- 
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Toree,  had  ample  authority  and  jnrisdiotion  to  do  the  same.  Dodge 
V.  Coffin,  15  Kan.  *277,  *280,  *284-*287.  It  was  a  court  of  general 
jnrisdiotion,  (Mich.  Const,  art.  6,  §  8;)  and  presumptively  it  had 
Buffieient  jurisdiction  to  set  aside  one  of  its  own  decrees.  Besides,  the 
eridence  introduced  in  the  court  below  may  have  shown  conclusively 
that  it  had  such  jurisdiction.  None  of  the  evidence  has  been  brought 
to  this  court,  and  therefore  we  cannot  say  that  it  did  not  so  show. 

It  follows  from  the  foregoing  that  the  plain tiflF,  Avis  F.  Gomstock, 
is  entitled  to  one«half  of  all  the  property  of  Ira  Gomstock,  deceased, 
Dot  necessary  for  the  payment  of  debts.  The  other  half  of  said  prop- 
erty ahoald  be  disposed  of  in  accordance  with  the  terms  of  the  said 
will  of  Ira  Comstock. 

The  judgment  of  the  court  below  vU  be  reversed,  and  cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 

(All  the  justices  concurring.) 


Jambs  E.  Dbtdbn  v.  St.  Josbph  &  D.  C.  B.  Go. 

January  Term,  1880. 

1.  Error :  Tmwft.tAi»ii^i.    Where  a  party  is  not  entitled  to  recover  damages 

under  any  theory,  it  is  tnCimaterial  to  him  whether  the  court  errs  or  not 
as  to  its  theory  for  computing  or  measuring  the  damages. 

2.  Acyudication :  What  is  not  Such.    The  refusal  of  an  injunction,  upon 

the  ground  that  the  defendant  is  not  likely  to  do  the  thing  sought  to  be 
enjoined,  is  no  adjudication  that  the  property,  which  the  plaintiff  desired 
to  have  the  defendant  enjoined  from  disturbing,  does  not  belong  to  the 
plaintiff. 

*526    *£rror  from  Doniphan  district  court. 
The  case  is  stated  in  the  opinion. 
Nathan  Price  and  Albert  Perry,  for  plaintiff  in  error. 
Doniphan  dt  Reed,  for  defendant  in  error. 

Yalbntjns,  J.  This  was  a  proceeding  commenced  by  James  E. 
Biyden,  against  the  St.  Joseph  &  Denver  Gity  Bailroad  Gompany, 
for  the  assessment  of  damages  for  a  right  of  way  over  Dryden*s  land, 
which  right  of  way  had  previously  been  taken  and  occupied  by  the 
railroad  company.  The  right  of  way  had  been  taken  as  early  as  1860, 
bot  this  proceeding  was  not  commenced  until  July,  1875.  It  was 
eommenced  under  section  87  (as  amended  in  1870)  of  chapter  23  of 
the  General  Statutes,  (Gomp.  Laws  1879,  p.  231.)  After  an  assess- 
ment of  damages  was  made  by  the  commissioners,  and  an  appeal  to 
the  district  court  by  the  railroad  company,  the  case  was  tried  in  the 
district  court  before  a  jury,  and  the  verdict  of  the  jury  and  the  judg« 
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ment  of  the  court  were  rendered  in  favor  of  the  railroad  company,  and 
against  the  plaintiff,  Dryden.  Dryden  then  brought  the  case  to  thie 
court  for  review*     In  this  court  hia  counsel  say : 

"There  are  only  two  questions  which  we  desire  to  present:  Firat,  error  in 
the  court  in  confining  the  testimony  as  to  damages  to  the  time  when  the  land 
was  appropriated;  second^  in  refusing  to  permit  Dryden  to  show  a  former  ad- 
judication in  his  favor  of  the  questions  set  up  in  defense." 

1.  With  reference  to  the  first  question,  we  would  say  that  we  think 
it  makes  but  very  little  difference  whether  the  court  erred  or  not  with 

regard  to  damages.     The  plaintiff  was  clearly  not  entitled  to 
*627    damages  upon  any  theory  of  computing  or  meas^uring  them ; 

for  the  railroad  company  had  purchased  its  right  of  way,  and 
had  procured  a  deed  of  conveyance  therefor,  from  the  plaintiff's  grantor, 
and  bad  taken  possession  of  the  property  long  before  the  plaintiff 
obtained  any  interest  in  the  land.  If  the  plaintiff  had  been  entitled 
to  any  damages,  he  should  have  recovered  $2,500  in  this  case;  for 
the  court  permitted  him  to  prove  damages,  and  he  himself  testified 
that  he  had  been  damaged  $2,500;  and  there  was  no  evidence  con- 
tradicting this  testimony,  except  that  evidence  which  showed  that 
the  right  of  way  over  the  plaintiff's  land  had  been  conveyed  to  the 
railroad  company  by  the  plaintiff's  grantor  long  before  the  plaintifiF 
himself  purchased  the  land.  If  the  plaintiff  was  entitled  to  recover 
any  damages  under  his  own  theory,  then  he  was  entitled  to  recover 
$2,600  damages  under  the  evidence  which  he  introduced  by  the  per* 
mission  of  the  court.  But  the  jury  found  against  him;  and  they  evi- 
dently found  against  him,  not  on  account  of  any  error  in  computing 
damages  or  measuring  them,  but  because  the  railroad  company  had 
procured  the  right  of  way  from  the  plaintiff's  grantor  before  the  plain- 
tiff purchased  the  land ;  and  there  was  no  room  for  the  jury  to  find  oth- 
erwise. The  evidence  clearly  showed  that  there  was  a  conveyance 
of  the  right  of  way  by  the  plaintiff's  grantor  to  the  railroad  company 
before  the  plaintiff  purchased  the  land,  and  there  was  no  evidence  to 
the  contrary.  The  verdict  of  the  jury  was  right,  and  any  other  ver- 
dict would  have  been  erroneous.  There  is  no  complaint  concerning 
the  instructions  of  the  court  to  the  jury.  They  are  not  contained  in 
the  record;  but  it  must  be  presumed  that  they  were  at  least  fair 
towards  the  plaintiff. 

2.  As  to  the  second  question,  we  would  say  that  the  plaintiff  de* 
sired  to  prove  said  supposed  '* former  adjudication"  by  introducing  in 
evidence  the  record  of  a  former  case  between  these  same  parties. 
That  case  was  also  brought  to  this  court,  and  it  will  be  found  reported 
in  17  Kan.  278.  It  is  entitled  "St.  Joseph  &  D.  C.  R.  Co.  v.  Dryden.  *' 
Now,  the  decision  of  that  case  was  not  an  adjudication  of  any  of  the 

questions  involved  in  this  case.  The  decision  in  that  case  was 
*628    an  ad^judication  that  Dryden  was  not  about  to  disturb  the 

railroad  company  in  its  use  of  said  right  of  way.  But  it  was 
not  an  adjndiccktion  concerning  the  ownership  of  such  right  of  way. 
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Tbd  decision  assumed  that  the  right  of  way  belonged  to  the  railroad 
company,  but  also  held  that  Dryden  was  not  about  to  interfere  with 
the  railroad  company's  use  of  the  same.  And  for  this  reason  the 
conrt  refused  to  grant  an  injunction  in  favor  of  the  railroad  com- 
pany, to  restrain  Dryden  from  molesting  the  railroad  company  In  its 
use  of  the  right  of  way.  It  was  said  at  the  time  that  the  decision 
was  no  adjudication  of  the  railroad  company's  right  to  use  the  right 
of  way.  Mr.  Justice  Bbbweb,  in  delivering  the  opinion  of  the  court, 
QBed  this  language : 

''More  than  this,  plaintiff  [the  railroad  company]  is  in  possession,  and  hav- 
ing the  use  of  the  right  of  way.  This  decision  is  no  adjudication;  or  at  least 
it  can  be  shown  from  the  whole  record  to  be  no  adjudication  against  its  right 
to  the  possession  and  use.  If  Dryden  wishes  to  recover  possession,  he  will 
ba?e  to  establish  his  right  by  other  evidence  than  this  judgment.  He  may 
be  relieved  from  liability  for  any  prior  trespass,  but  he  is  not  thereby  given 
license  for  future  wrong."  St.  Joseph  &  D.  G.  B.  Go.  v.  Drydem  17  Kan. 
fc2,  283. 

The  judgment  of  the  court  below  will  be  affirmed. 
(All  the  jostices  concurring.)   • 


Jomv  v.  Bbinkman  v.  E.  P.  Bhavfeb,  Adm'r,  eto. 

January  Term,  1880. 

1.  Judgment :  Appearance  Void.  Where  a  third  person  makes  an  ap- 
pearance in  a  case,  ostensibly  as  the  agent  of  the  defendant,  but  without 
having  any  authority  from  the  defendant  for  so  doing,  and  jurisdiction 
of  the  defendant  is  not  obtained  in  any  other  manner,  and  a  personal 
judgment  is  rendered  against  the  defendant,  Tield.  that  such  personal 
judgment  is  rendered  without  jurisdiction,  and  is  void.^ 

1 .     And  it  makes  no  difference  in  such  a  case  that  the  defendant  may 

have  known  of  the  commencement  and  prosecution  of  the  action. 

*^     *3.  .    Nor  can  it  make  any  difference  that  a  deposition  of  the 

defendant  was  taken  to  be  used  in  the  case,  when  it  is  not  shown  for 
which  party  or  for  what  purpose  it  was  taken,  or  what  testimony  it  con-* 
tained,  or  that  it  was  ever  filed  or  used  in  the  case,  or  what  became  of  it. 

Error  from  Barton  district  court. 

'Proceedings  in  an  action  brought  by  an  attorney  without  authority  are  void, 
XcDoweU  V.  Gregory,  (Neb.)  14  NTW.  Rep.  899;  and  a  sale  in  a  partition  suit  so 
I^Q^t  will  be  set  aside,  Uurste  v.  Hotaling,  (Neb.)  29  N.  W.  Rep.  299.  Where 
^  attorney  anthorizes  an  act.  which  it  is  not  within  the  scope  of  his  general  au- 
'iioiity  to  autiiorize,  any  proceeding  had  by  virtue  of  such  act  is  void,  otate  Bank 
».  Green,  (Neb.)  1  N.  W.  Rep.  210.  An  appearance,  entered  by  an  attorney  with- 
out AQthority,  will  not  affect  the  defendant's  rights  in  any  way.  Anderson  v. 
Hiwke,  (Dl.)  8  N.  E.  Rep.  666;  Graham  v.  Spencer,  14  Fed.  Rep.  608;  Stocking  v. 
Httion,  (Minn.)  88  N.  W.  Rep.  507;  Kepley  v.  Irwin,  (Neb.)  15  N.  W.  Rep.  719; 
imo  T.  Wayne  Circuit  Judge«  (Mich.)  4  N.  W.  Rep.  147. 
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At  the  March  term,  1879,  of  the  distriot  conrt,  E.  P.  Shaffer,  as 
administrator  of  the  estate  of  F.  M.  Shaffer,  deceased,  as  plaintiff, 
recovered  a  judgment  against  Brinkman,  as  defendant,  who  brings 
the  case  to  this  court. 

William  H.  Dodge,  for  plaintiff  in  error. 

Clayton  dt  Clayton^  for  defendant  in  error. 

Yalentinb,  J.  This  was  an  action  on  a  transcript  of  a  judgment 
rendered  by  a  justice  of  the  peace  of  Tuscarawas  county,  Obio;  and 
the  principal  question  involved  in  the  case  is  whether  said  judgment, 
from  the  showing  made  in  the  court  below,  is  valid  or  not.  Daring 
the  time  within  which  the  action  was  pending  in  Ohio,  and  at  the 
time  when  said  judgment  was  rendered,  the  defendant  was  a  resi- 
dent of  Kansas,  and  was  not  within  the  jurisdiction  of  the  state 
of  Ohio.  No  summons  was  served  on  the  defendant,  either  act- 
ually or  constructively,  and  he  made  no  appearance  in  the  case. 
The  plaintiff,  however,  claims  that  said  judgment  is  nevertheless 
valid,  because  of  an  appearance  in  ihe  case  by  a  supposed  agent,  and 
a  supposed  ratification  of  such  appearance  by  the  defendant  himself. 
The  evidence  upon  this  subject  is  as  follows:  Said  judgment  recites 
that  "Wesley  M.  Tracy,  agent  for  defendant,  appeared  and  acknowl* 
edged  service  of  summons,  order  of  attachment,  and  notice  to  gar- 
nishee." Tracy  himself  was  the  garnishee.  The  record  also  recites: 
"Wesley  M.  Tracy,  agent  as  aforesaid,  appeared,  and  asked  for 
*580  a  continuance  for  the  purpose  of  procuring  foreign  ^testimony. 
Continuance  granted  without  affidavit,"  etc.  The  defendant 
testified  in  this  present  action  as  follows : 

"I  formerly  lived  in  Obio.  In  1874 1  left  there,  and  came  here  to  Kansas. 
At  the  time  of  leaving,  I  placed  in  the  hands  of  W.  M.  Tracy  some  notes  of 
mine  for  collection.  He  was  then  a  justice  of  the  peace.  This  is  all  the  busi- 
ness I  gave  him  to  do.  I  never  at  any  time  authorized  him  to  appear  for  me 
in  any  suit,  or  to  accept  service  of  process  for  me,  or  to  waive  any  service  of 
the  same.  I  never  sanctioned  or  ratified  any  act  of  his  in  appearing  for  me 
in  this  or  any  suit  in  Ohio.  Upon  cross-examination.  I  do  remember  now 
of  appearing  before  an  officer  here  in  Great  Bend,  Kansas,  and  giving  evi- 
dence in  the  case  by  deposition  to  be  used  in  Ohio." 

J.  C,  a  witness  introduced  by  the  plaintiff,  testified  that  in  a  cer- 
tain conversation  "the  defendant  used  language  which  left  the  im- 
pression very  strongly  on  my  mind  that  he  knew  of  this  suit  having 
been  commenced  against  him  in  Ohio,  and  said  that  he  knew  Tracy 
had  appeared  for  him  there,  and  was  a  d — d  fool  for  doing  it.** 

There  is  nothing  in  the  record  before  us  showing  that  the  justice  of 
the  peace  in  Ohio  had  jurisdiction  of  the  defendant  in  this  case.  It 
does  not  appear  that  Tracy  was  an  attorney  at  law,  and  probably  he 
was  not;  but  even  if  he  was,  he  did  not  make  any  appearance  in  the 
case  as  an  attorney  at  law.  There  is  nothing  to  show  that  he  was  in 
fact  an  agent  of  the  defendant  for  the  purpose  of  making  an  appear- 
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ance  for  him  in  that  case,  or  in  any  other  case;  but,  on  the  contrary, 
it  was  clearly  shown  that  be  had  no  such  authority;  and  there  is  no 
presnmption  in  favor  of  appearances  by  agents,  or  supposed  agents, 
snch  as  there  is  in  favor  of  appearances  made  by  attorneys  at  law. 
Even  if  the  defendant  knew  that  said  suit  in  Ohio  bad  been  com- 
menced  and  was  progressing  against  him,  such  knowledge  could  not 
give  to  the  court  jurisdiction  over  his  person.  Jurisdiction  is  not  ob- 
tained in  that  manner.  Jurisdiction  in  personam  can  be  obtained 
only  by  service  of  process,  or  by  voluntary  appearance;  and 
*531  the  defendant's  *giving  testimony  (of  which  testimony  we  know 
nothing,  it  not  having  been  brought  to  this  court,  or  even  shown 
in  the  court  below)  by  deposition,  in  Kansas,  to  be  used  in  the  case 
in  Ohio,  by  some  unknown  person,  for  some  unknown  purpose,  does 
not  give  or  prove  jurisdiction.  Such  testimony  might  have  been 
taken  for  the  plaintiff's  use,  or  it  might  have  been  taken  to  be  used 
by  the  defendant  on  a  motion  to  dismiss  the  action  for  want  of  juris- 
diction, or  it  might  have  been  taken  for  some  other  purpose  not 
tending  to  give  or  to  recognize  jurisdiction;  but,  however  this  might 
be,  it  does  not  appear  that  it  was  ever  used  in  Ohio,  or  elsewhere.- 
What  the  object  of  said  testimony  was,  or  what  it  proved  or  dis- 
proved, no  one  can  tell.  It  does  not  appear  that  the  deposition  was 
ever  filed  in  the  case  in  Ohio,  and  what  became  of  it  is  not  shown. 

We  think  said  judgment  is  void  so  far  as  it  was  intended  to  affect 
the  defendant  personally.  The  court  had  no  jurisdiction  over  the 
person  of  the  defendant,  and  could  not  render  a  judemeni  in  personam 
against  him.  Hence  the  plaintiff  cannot  maintain  the  present  action 
OD  said  judgment.  As  to  appearances  without  authority,  see  Moore 
V.  Wade,  8  Kan.  *380,  *385 ;  as  to  judgment  rendered  without  juris- 
diction, see  Chambers  v.  King  W.  Q.  Bridge  Manufactory,  16  Ean. 
^0;  Litowich  v.  Litowich,  19  Ean.  451;  Mastin  v.  Gray,  Id.  458, 
46],  et  seq. 

The  judgment  of  the  court  belcw  will  be  reversed,  and  cause  re* 
Diaoded  for  a  new  trial. 

(All  the  justices  concurring.) 
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*682  ♦WniMAM  T.  Starr  v.  Andrew  Hinshaw. 

January  Term,  1880. 

1.  Bill  of  PartdoQlan :  Replerin :  Affidavit.    In  an  action  of  repleyin  in 

a  justice's  court,  the  plaintiff  may,  if  he  chooses,  and  with  the  permis- 
sion of  the  justice,  use  and  treat  his  affidavit  for  thesummons  and  order 
of  delivery  as  a  bill  of  particulars.    [Casterline  v.  Day,  26  Kan.  306.] 

2,  Tenants  in  Common :  Facts  Adjudged.    JJeZc?,  under  the  circumstances 

of  this  case,  that  there  was  no  tenancy  in  common  as  to  any  of  the  prop- 
erty in  controversy. 

8.  Replevin :  Modification  of  Judgment :  Power  of  Court.  Where  a  jus- 
tice of  the  peace,  in  a  replevin  suit  before  him,  first  renders  judgment  in 
favor  of  the  plaintiff,  and  against  the  defendant,  for  all  the  property  in 
controversy,  and  afterwards  modifies  the  judgment  so  as  to  give  a  por- 
tion of  the  property  to  the  defendant,  and  the  district  court,  on  petition 
in  error  by  the  defendant  from  the  justice's  court,  affirms  the  judgment 
of  the  justice  as  thus  modified,  Jield  that,  whether  said  modification  was 
right  or  wrong,  valid  or  void,  the  district  court  itself  had  the  power  to 
make  it;  and  whether  it  was  correct  or  erroneous,  it  being  for  the  benefit 
of  the  plaintiff  in  error,  he  has  no  ground  for  complaint  because  thereof. 

Error  from  Lyon  district  court. 
The  case  is  stated  in  the  opinion. 
Sterry  <t  Sedgwick,  for  plaintiff  in  error* 
Buck  d  Kellogg^  for  defendant  in  error. 

Valbntinb,  J.  This  was  an  action  of  replevin,  brought  by  Andrew 
Hinshaw  against  William  T.  Starr  before  a  justice  of  the  peace,  to 
recover  twenty-eight  head  of  sheep  and  lambs.  The  action  was  regu* 
larly  brought  and  tried,  except  that  the  plaintiff  did  not  file  any 
formal  bill  of  particulars.  The  plaintiff,  however,  and  the  justice, 
treated  the  plaintiff's  affidavit,  upon  which  the  summons  and  order 
of  delivery  was  issued,  as  a  bill  of  particulars.   We  perceive  no  error 

in  this.  The  affidavit  contains  everything  that  is  necessary 
*538     to  be  ^stated  in  a  bill  of  particulars;  and  while  a  plaintiff  in  ' 

a  replevin  suit  in  a  justice's  court  might  very  properly  file  an 
additional  paper  as  a  bill  of  particulars,  yet,  if  he  chooses  to  use  bis 
affidavit  as  such,  and  the  court  permits  him  to  do  so,  we  do  not  think 
that  any  material  error  is  committed.  The  statutes  do  not  require 
that  any  additional  paper  be  filed  as  a  bill  of  particulars  in  a  jus- 
tice's court.  The  case  of  Crawford  v.  Furlong,  21  Kan.  *698,  which 
was  an  action  commenced  in  the  district  court,  has  no  application  to 
a  bill  of  particulars  in  replevin  in  a  justice's  court.  The  plaintiff  in 
error  (defendant  in  the  justice's  court)  misconstrues  the  words  "as  in 
other  cases"  found  in  section  58  of  the  Justice's  Code.  Said  section 
simply  means  that  in  replevin  cases  before  justices  the  summons 
shall  be  the  same  "as  in  other  cases"  under  the  Justice's  Code,  with 
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Ihe  addition  of  a  comoiand  to  seize  the  property.  Said  section  has 
DO  reference  to  a  bill  of  particulars. 

There  was  no  tenancy  in  common  in  this  case*  Hinshaw  owned 
all  the  property.  Under  the  contract  between  Hinshaw  and  Stroud, 
all  the  property  would  necessarily  remain  Hinshaw's  until  the  end  of 
the  three  years,  and  probably  until  separation  and  division.  But, 
loDg  before  the  three  years  had  expired,  Stroud,  in  violation  of  said 
contract,  sold  the  property  to  Baxter,  and  Baxter  to  the  defendant, 
Starr.  Under  such  circumstances,  neither  Stroud  nor  Baxter  nor 
btarr  could  ever  become  the  owner  of  any  portion  of  the  property. 

The  justice  of  the  peace  at  first  rendered  judgment  in  favor  of  the 
plaintiff,  and  against  the  defendant,  for  all  the  property  replevied. 
Afterwards,  the  justice  modified  this  judgment  so  as  to  give  to  the  de- 
fendant four  of  the  lambs.  And  the  district  court  affirmed  the  judg- 
ment of  the  justice  as  thus  modified.  Now,  whether  the  modification 
of  the  judgment  was  valid  or  void,  the  district  court  did  not  err  ma- 
terially as  against  the  defendant,  Starr,  (plaintiff  in  error,)  by  aflSrm- 
ing  the  judgment  as  thus  modified.  Th^modification  was  for 
*534  the  benefit  of  the  defendant,  Starr.  But  suppose  that  the  *mod- 
ification  was  void,  then  the  district  court  itself  had  the  power 
to  make  the  modification.  Civil  Code,  §  540;  Comp.  Laws  1879,  p. 
674.  Of  course,  under  the  circumstances  of  this  case,  the  court  would 
err  in  making  the  modification  if  the  justice  did  in  making  it;  but 
the  error  would  be  in  favor  of  the  defendant,  Starr,  and  not  against 
him,  and  the  defendant  has  no  right  to  complain  because  thereof. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


John  W.  Lapere  r.  James  Luoeby. 
January  Term,  1880. 

1.  Ancient  Idghts:  Action.  Wbereapersonleasesandhaschargeofahotel, 

atfd  an  adjoining  proprietor  builds  a  high  fence  on  his  own  land,  which 
fence  partially  cuts  off  the  light  and  air  from  the  hotel,  Ae2d,  that  the 
hotel  proprietor  has  no  cause  of  action  against  the  others,  either  for  in- 
junction or  damages.^ 

2.  Pleading:  OmisBions  of  flELOts.     While  inadvertent  omisHions  of  facts 

from  a  pleading  (especially  where  the  omitted  facts  are  unimportant,  or 
are  covered  by  broad  and  general  allegations)  are  generally  looked  upon 
leniently  by  the  courts,  and  especially  so  after  verdict,  yet  studious  omis- 

• 

^Nor  is  the  doctrine  of  ancient  buildings  applicable  in  Kansas.  Winn  v.  Abeles, 
35Ean.  90, 10  Pac.  Kep.  448. 

As  to  "ancient  lights, "  see  Dexter  ▼.  Tree,  (111.)  6  N.  E.  Rep.  506,  and  note.  See, 
^0.  Garrett  ▼.  Jones,  (Md.)  8  Atl.  Rep.  597. 
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sions  of  important  foots  from  a  pleading  cannot  be  favored;  and  this  is 
especially  true  where  the  pleading  is  attacked  before  the  trial,  and  by  de- 
murrer. 

8.  Anoient  Lights:  No  Suoh  Thing  in  Kansas*  There  is  no  such  thing 
as  ^'ancient  lights"  in  Kansas,  and  the  doctrine  of  "ancient  lights"  can- 
not be  recognized  by  the  courts  of  Kansas;  hence,  where  a  petition  sets 
forth  nothing  else  for  a  cause  of  action  than  the  obstruction  of  "ancient 
lights,"  the  petition  does  not  state  any  cause  of  action. 

Error  from  Atchison  district  court. 
The  case  is  stated  in  the  opinion. 
Oreenlee  dt  Jackson,  for  plaintiff  in  error* 
8.  H.  Olenn,  for  defendant  in  error. 

*586     *Valbntinb,  J.     The  plaintiff  in  error  states  the  facts  of  this 
case  as  follows : 

On  the  twenty-first  day  of  May,  1879,  the  plaintiff  in  error,  as  plaintiff, 
made  and  filed  in  the  district  court  in  and  for  Atchison  county,  Kansas,  his 
petition  against  the  c^endant,  in  which  he  charged  that  he  was  in  posses- 
sion, under  a  lease,  of  the  Lindell  hotel,  located  on  lot  7,  in  block  28,  in  the 
city  of  Atchison;  that,  in  order  to  properly  carry  on  the  business  of  said  hotel, 
it  was  necessary  to  use  the  basement  of  the  building  for  the  purpoise  of  a 
laundry;  that  he  had  fitted  up  the  south  fifty  feet  of  said  basement  as  a 
laundry,  at  an  expense  of  about  j(500;  that  his  leasehold  interest  in  said  build- 
ing, and  the  furniture  owned  by  him  therein,  was  of  the  value  of  $8,000. 

He  further  alleged  that  it  was  necessary,  in  order  to  properly  use  said  base- 
ment, to  have  the  light  and  the  air  from  the  whole  of  the  east  side  of  such 
basement,  and  that  plaintiff  is  entitled  to  the  light  and  air  from  the  whole  of 
the  east  side  of  said  basement;  and  that,  well  knowing  the  plaintiff's  right 
in  the  premises,  said  defendant  wrongfully  and  iUegaliy,  about  the  month  of 
October,  1878,  erected  and  put  up  a  high  board  obstruction,  greatly  injuring 
plaintiff;  that  on  or  about  the  thirty-first  of  May,  1879,  said  defendant  wrong- 
fully and  unlawfully  threw  down  the  fence  along  the  south  part  of  such  base- 
ment, and  is  threatening  to  put  up  and  maintain  along  the  east  side  of  said 
basement,  for  the  lengtli  of  about  sixty  feet,  a  board  obstruction  of  the  height 
of  about'sixteen  feet,  thereby  wrongfully,  unlawfully,  maliciously,  and  wick- 
edly cutting  off  the  air  and  light  from  plaintiff's  laundry  and  basement,  as  he 
is  rightfully  entitled  to  enjoy. 

Said  petition  also  contained  a  statement  that  he  had  been  damaged,  and  a 
prayer  for  relief  by  injunction,  and  for  damages.  The  petition  was  sworn  to 
by  plaintiff,  and  an  application  made  to  the  Hon.  J.  J.  Locker,  judge  of  the 
probate  court,  which  was  granted  on  plaintiff's  executing  a  bond  in  £he  sum 
of  one  hundred  dollars.  On  the  twenty-fifth  of  June  the  defendant  filed  a 
motion  to  vacate  the  temporary  injunction,  alleging — First,  that  the  allega- 
tions in  the  petition  are  insufficient;  second,  that  the  alleged  facts  are  untrue. 
And  on  the  same  day  the  defendant  filed  another  motion  to  vacate 
*5d6  and  dissol  ve  the  temporary  in j unction ,  setting  down  as  grou nd  *there- 
for — First,  that  the  order  was  wrongfully  obtained  by  misrepresenta- 
tion and  concealment  of  facts;  second,  that  said  order  was  obtained  without 
any  proper  proofs  of  any  facts  upon  which  an  injunction  could  lie;  iMtd^ 
that  there  is  no  proper  verification  to  the  petition ;  fourths  that  the  petition 
and  affidavit,  if  all  the  statements  therein  contained  are  taken  as  true,  do  not 
state  facts  sufficient  to  entitle  the  plaintiff  to  an  injunction,  either  temporaiy 
or  otherwise. 


LAPEBE  r.  LUCKEY.  881 

Defendant  also  filed  a  demurrer  to  plaintiff's  petition,  alleging  that  the  said 
p«tition  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  of  any 
kind  in  favor  of  plaintiff  and  against  defendant,  and  does  not  state  sufficient 
facts  upon  which  to  base  an  onler  of  injunction,  either  temporary  or  other- 
wise. 

Upon  the  hearing  of  said  motions  and  demurrer,  the  court  sustained  the 
same,  and  the  plaintiff  brings  the  case  here  for  review. 

This  statement  of  the  facts  of  the  case  is  at  least  fair  towards  the 
plaintiff  va  error. 

Did  the  court  below  commit  any  error?  We  think  not.  It  cer- 
tainly did  not  commit  any  error  in  dissolving  said  temporary  injunc- 
tion; for,  according  to  the  affidavits  read  in  evidence  on  the  hearing 
of  the  motion  to  dissolve,  the  defendant  owned  the  land  or  lot  where 
said  fence  was  torn  down,  and  where  the  other  fences  were  erected 
aDd  abont  to  be  erected,  and  had  a  perfect  right  to  do  just  as  he  did, 
and  as  he  was  about  to  do.  But  did  the  court  err  in  sustaining  the 
defendant's  demurrer  to  the  plaintiff's  petition?  There  is  more 
;.Toand  for  supposing  that  the  court  erred  in  sustaining  said  demurrer, 
than  there  is  for  supposing  that  the  court  erred  in  dissolving  said  in- 
jonction;  for,  in  dissolving  the  injunction,  the  court  had  an  oppor- 
tunity to  see  4>oth  sides  of  the  question ;  but,  in  sustaining  the  de- 
murrer, the  court  could  know  the  facts  only  as  they  were  stated  in 
the  plaintiff's  petition.  But  did  the  court  err  in  sustaining  the  de- 
mon^r  to  the  petition,  even  with  only  this  one-sided  showing?  In 
tbe  plaintiff's  petition  there  was  a  conspicuous  absence  of  important 
facts,  which  we  would  naturally  expect  to  see  in  such  a  peti- 
'537  tion.  There  was  an  apparently  labored  effort  to  avoid  ^'stat* 
ing  some  of  the  facts  which  should  have  been  stated  in  detail. 
So  one  can  tell  from  the  petition  who  owned  the  land  where  the  de- 
fendant was  engaged  in  tearing  down  and  building  up  fences.  The 
plaintiff  does  not  say  that  he  owned  it,  or  had  any  lease  thereon,  and 
ae  does  not  say  that  the  defendant  did  not  own  it,  or  that  he  did  not 
have  full  and  complete  control  thereof.  The  facts  of  the  case,  as 
shown  from  the  petition  and  said  affidavits,  are  that  the  plaintiff  had 
a  lease  of  the  hotel,  and  full  charge  thereof,  while  the  defendant 
owned  the  land  where  he  was  at  work  tearing  down  and  building  up 
feneesy  and  had  complete  charge  thereof.  Tbe  plaintiff's  allegation, 
in  his  petition,  that  the  defendant  was  "thereby  wrongfully,  unlaw- 
hilly,  maliciously,  and  wickedly  cutting  off  the  air  and  light  from  the 
plaintiff's  laundry  and  basement^  as  he  is  rightfully  entitled  to  en- 
joy," was  evidently  based  upon  an  erroneous  supposition  that,  be- 
cause the  plaintiff  had  leased  the  hotel  from  somebody,  he  thereby  had 
the  nnquestioned  right  to  all  the  air  and  light  from  all  the  surround- 
H  coQutry,  unobstructed,  undisturbed,  and  uninterrupted  by  any- 
^J  or  from  any  source.  He  evidently  did  not  take  into  due  consid- 
eration the  rights  of  others,  who  might  fortunately  or  unfortunately 
have  property  near  him,  or  in  that  vicinity ;  and  hence  his  omission 
of  these  very  important  facts.     Now,  in  the  absence  of  these  facts, 
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we  think  the  coart  below  did  right  in  sustaining  said  demurrer.  In- 
advertent omissions  of  facts  from  a  pleading,  especially  where  tbo 
omitted  facts  are  unimportant,  or  where  they  may  be  covered  by 
broad  and  general  allegations,  are  generally  looked  upon  leniently  by 
the  courts,  and  especially  so  after  verdict;  but  a  studious  omission  of 
important  facts  from  a  pleading  cannot  be  favored,  and  this  is  espe- 
cially  true  where  the  pleading  is  attacked  before  trial,  and  by  demur- 
rer. It  is  an  old  rule  that,  upon  a  demurrer,  only  such  facts  as  are 
well  pleaded  can  be  considered  as  true.  And  in  such  a  case  as  this 
we  think  the  rule  ought  to  be  strictly  adhered  to. 

We  suppose  that  there  can  be  no  such  thing  as  "ancient 

*538    lights''  in  Kansas,  and  that  the  doctrine  of  ''ancient  lights**  *can- 

not  be  recognized  by  our  courts.     And  hence  a  petition,  which 

sets  forth  nothing  else  for  a  cause  of  action  than  the  obstruction  of 

"ancient  lights,"  does  not  state  any  cause  of  action. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


William  Powell  v.  Christian  E.  Gbisendorff  and  another,  Co- 
partners, etc. 

January  Term,  1880. 

Res  Judicata:  Extent  of:  Case  Stated.  Where  P.,  who  resides  in  Kan- 
sas, commences  an  action  before  a  Justice  of  the  peace  in  Kansas  against 
G.,  who  resides  in  Indiana,  and  P.  also  at  the  same  time  institutes  attach- 
ment and  garnishment  proceedings  in  such  action,  and  P.  procures  serv- 
ice of  summons  by  publication  in  a  newspaper  only,  and  P.  obtains  a  judg- 
ment against  G.for  the  amount  claimed,  and  also  obtains  an  order  against 
the  g^urnishee,  who  is  a  debtor  of  G.»  requiring  him  fo  pay  the  amount  of 
such  judgment,  which  the  garnishee  does,  and  P.  accepts  such  amount  in 
satisfaction  of  said  judgment,  but  G.  did  not  at  any  time  owe  P.  any- 
thing, nor  did  P.  at  any  time  have  any  cause  of  action  against  G.,  and  6. 
did  not  in  fact  have  any  notice  of  said  suit  or  attachment  or  garnishment, 
proceedings  until  long  after  they  occurred,  held,  that  nothing  in  said  ac- 
tion, except  the  disposal  of  the  money  or  property  obtained  by  virtue  of 
said  attachment  and  garnishment  proceedings,  and  the  title  thereto,  is 
res  adjtulicataf  and  that  G.  may  maintain  an  action  against  P.  for  the 
damages  occasioned  by  the  wrongful  obtaining  of  said  money.^ 

Error  from  Lyon  district  court. 
The  case  is  stated  in  the  opinion. 
Sterry  d  Sedgwick^  for  plaintiff  in  error. 
Cunningham  d  McCarty^  for  defendants  in  error. 

1  Ab  to  estoppel  by  Judgment,  see  note  to  State  Bank  of  Council  Grove  v.  Rude, 
anU,  *14S. 
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*539  ^YALEHTiNBy  J.  This  action  was  commenoed  before  a  jaatice 
of  the  peace  of  Lyon  county,  Eansas,  by  G.  E.  Geisendorff  & 
Co.,  against  William  Powell,  to  recover  damages  for  the  wrongful  ob- 
taining of  money  belonging  to  the  plaintiffs.  The  facts  of  the  case, 
so  far  as  it  is  necessary  to  state  them,  are  substantially  as  follows : 
In  1877,  and  subsequently,  Geisendorff  &  Co.  resided  at  Indianapolis, 
Indiana,  and  Powell  resided  at  Emporia,  in  Lyon  county,  Kansas. 
D.  Thomas,  who  also  resided  at  Emporia,  owed  Geisendorff  &  Go.  about 
$152.24.  Neither  Geisendorff  &  Go.  nor  Powell  owed  the  other  any- 
thing, nor  did  either  have  any  cause  of  action  against  the  other;  but 
Powell  nevertheless  sued  Geisendorff  &  Go.,  before  a  justice  of  the 
peace  of  said  Lyon  county,  for  $73.15,  and  costs,  for  (as  Powell 
alleged  in  his  bill  of  particulars)  "money  paid,  laid  out,  and  expended 
lor  the  use  and  benefit  of  said  defendants,  and  at  their  special  in- 
stance and  request. "  Attachment  and  garnishment  proceedings  were 
also  had  in  the  case.  Powell  procured  service  of  summons  on  Geisen- 
dorff &  Go.  by  publication  in  a  newspaper,  and  garnished  said  D. 
Thomas.  Geisendorff  &  Go.  made  no  appearance  in  the  case,  nor  did 
they  know  anything  about  the  case  until  long  afterwards.  Thomas 
answered  as  garnishee.  Powell  obtained  a  judgment' against  Geisen- 
dorff &  Go.  for  the  amount  he  claimed,  with  costs,  amounting  to 
IS4.15,  and  also  obtained  a  judgment  ordering  Thomas  to  pay  such 
amount  into  court,  in  satisfaction  of  such  judgment,  which  Thomas 
did;  and  Powell  received  the  same  in  satisfaction  of  such  judgment* 
Geisendorff  &  Go.  did  not  have  any  notice,  in  fact,  of  any  of  these 
proceedings  until  some  time  after  they  occurred ;  and  when  they  did 
obtain  actual  notice  thereof,  they  commenced  this  action. 

This  action  was  commenced  on  February  13, 1878,  before  a  justice 
of  the  peace  of  said  Lyon  county,  by  Geisendorff  &  Go.,  against  Pow- 
ell, to  recover  from  Powell  thesum  of  $84.85,  with  interest  and  costs, 
because  and  on  account  of  said  wrongful  suit  and  attachment 
*^  proceedings  brought  by  ^Powell  against  Geisendorff  &  Go.,  and 
because  of  the  wrongful  obtaining  of  said  money.  The  plain- 
tiffs' bill  of  particulars  in  this  case  set  forth  all  the  facts  of  their  case, 
and  in  much  greater  detail  than  we  have  stated  them,  so  that,  if  the 
plaintiffs  had  a  cause  of  action  at  all,  upon  all  the  facts  of  their  case, 
or  upon  any  portion  of  them,  they  certainly  set  it  forth  in  their  bill 
of  particulars.  Judgment  was  rendered  in  favor  of  the  plaintiffs,  in 
Uie  jostiee's  court,  and  the  defendant  appealed  to  the  district  court, 
where  the  same  judgment  was  again  rendered,  and  the  defendant 
then,  as  plaintiff  in  error,  brought  the  case  to  this  court. 

We  think  that  the  only  substantial  question  involved  in  this  case 
is  whether  the  facts  of  the  case  authorize  the  judgment  that  was  in 
fact  rendered.  It  is  immaterial  whether  the  court  below  considered 
ti^e  action  as  an  action  merely  upon  the  attachment  bond,  or  as  an 
action  upon  all  the  facts,  including  such  bond,  as  all  the  facts  were 
fiet  forth  in  the  plaintiffs'  bill  of  particulars,  and  proved  on  the  trial. 
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Powell's  suit  against  Geisendorff  &  Co.  was  certainly  wrongful ;  the 
attachment  was  wrongfully  obtained;  the  garnishment  proceedings 
were  also  wrongful;  the  obtaining  of  said  $84.85  from  Thomas  was 
undoubtedly  wrongful ;  and,  indeed,  the  whole  proceeding  from  be- 
ginning to  end  was  wrongful,  and  Powell  gave  an  attachment  bond 
signed  by  himself  and  one  J.  M.  Hays,  binding  the  obligors  unto 
Geisendorff  &  Co.,  "in  the  sum  of  $200,  conditioned  that  said  plain- 
tiff [Powell]  will  pay  said  defendants  [Geisendorff  &  Co.]  all  dam- 
ages which  they  may  sustain  by  reason  of  the  attachment  in  this  cause, 
if  the  order  therefor  be  wrongfully  obtained." 

That  all  the  proceedings  in  the  case  of  Powell  against  Geisendorff 
&  Co.,  including  the  obtaining  of  said  $84.85  from  Geisendorff  & 
Co.'s  debtor,  we  think  must  be  admitted  were  wrongful.  That  is, 
they  were  wrongful  in  fact,  however  we  may  consider  them  in  law; 
and,  being  wrongful  in  fact,  have  Geisendorff  k  Co.  any  femedy? 
Powell,  through  his  counsel,  says  not.  And  the  principal,  if  not  the 
only,  reason  for  so  saying  is  that  the  whole  subject-matter  of 
*541  the  ^controversy  has  been  settled  and  adjudicated  finally  and 
.conclusively  by  said  attachment  suit  of  Powell  against  Geisen- 
dorff &  Co.  Counsel  claim  that,  although  in  fact  said  $84.85  may 
have  been  obtained  wrongfully  from  Geisendorff  &  Co.'s  debtor,  yet 
that  in  law  the  question  of  the  rightfulness  or  wrongfulness  of  the 
transaction  was  adjudicated  and  settled  in  said  attachment  suit ;  that 
the  matter  has  thus  become  res  adjudicata;  and  that,  as  the  judg- 
ment in  that  suit  authorized  the  payment  by  Thomas,  and  the  recep- 
tion by  Powell,  of  said  $84.85,  the  whole  thing  must  now  be  consid- 
ered as  rightful. 

Counsel  are  probably  partially  right,  and  partially  wrong.  The 
disposal  of  said  $84.85  has  probably  been  conclusively  adjudicated, 
and  therefore  no  question  tending  to  disturb  the  title  to  this  money 
can  now  be  raised  by  any  of  the  parties.  The  court  had  jurisdiction 
over  the  money,  and  therefore,  for  the  purpose  of  its  disposal,  had 
the  power  to  determine  all  questions  necessary  for  its  disposal;  but 
with  the  determination  of  these  questions  for  this  purpose,  the  power 
of  the  court  terminated.  It  could  not  determine  any  question  that 
would  be  binding  upon  Geisendorff  &  Co.  personally;  for  it  did  not 
have  jurisdiction  over  their  persons.  With  regard  to  Geisendorff  & 
Co.  personally,  the  court  could  not  say  that  the  transfer  of  said 
money  from  Geisendorff  &  Co.,  or  from  Thomas  to  Powell,  was  right; 
and,  with  regard  to  them  personally,  no  judgment  rendered  in  the 
case  could  be  considered  as  res  adjudicata.  This  we  think  has  been 
settled  in  the  case  of  Hoshaw  v.  Hoshaw,  8  Blackf .  258.  See,  also, 
Melhop  V.  Doane,  81  Iowa,  399-407,  and  authorities  there  cited. 
See,  also,  Alexander  v.  Hutchison,  9  Ala.  825,  826.  See,  also^  1 
Greenl.  Ev.  §  542,  which  reads  as  follows : 

"Proceedings,  also,  by  creditors  against  the  personal  property  of  their 
debtor,  in  the  hands  of  third  persons,  or  against  debts  due  to  him  by  such 
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third  persons,  (commonly  called  the  process  of  foreign  attachment,  or  gar- 
nishment, or  trustee  process,)  are  treated  as  in  some  sense  proceedings  in  rem^ 

and  are  deemed  entitled  to  the  same  consideration.  Bat  in  this  last 
^542     *class  of  cases  we  are  especially  to  bear  in  mind  that,  to  make  any 

judgment  effectual,  the  court  must  possess  and  exercise  a  rightful 
jnrisdiction  over  the  res,  and  also  over  the  person,  at  least  so  far  as  the  res  is 
concerned,  otherwise  it  will  be  disregarded;  and  if  jurisdiction  over  the  res 
be  well  founded,  but  not  over  the  person,  except  as  to  the  res,  the  judgment 
will  not  be  either  conclusive  or  binding  upon  the  party  in  personam,  although 
itmay  belnrem." 

See,  also.  Story,  Confl.  Laws,  §§  549,  592a. 

Therefore,  upon  reason  and  authority,  we  are  inclined  to  think 
that,  as  between  Geisendorff  &  Co.  on  the  one  side,  and  Powell  on 
the  other,  and  in  a  proceeding  not  intended  to  overturn  or  question 
the  title  to  the  property  obtained  by  virtue  of  the  attachment  and 
izarnishment  proceedings,  nothing  is  res  adjudicata;  and  therefore, 
upon  the  facts  pleaded  and  proved  in  this  ease,  we  think  the  judgment 
of  the  court  below  is  correct,  and  must  be  affirmed. 

(All  the  justices  conoarring.) 


Addison  A.  Jackson  v.  Winfield  Town  Go.  and  others. 

January  Term,  1880. 

Town-Sites:  Action  Not  Maintainable.  On  July  10,  1871,  the  probate 
jadge  of  Cowley  county  entered,  at  the  United  States  land-ofBce,  the 
town-site  of  Winfield,  in  said  county,  under  the  act  of  congress  entitled 
"An  act  for  the  relief  of  the  inhabitants  of  cities  and  towns  upon  the 
public  lands,"  approved  March  2, 1867,  (14  U.  S.  St.  at  Large,  p.  541.) 
On  September  20, 1871,  and  afterwards,  said  probate  judge  executed  to 
all  the  occupants  of  the  town-site,  respectively,  deeds  conveying  to  them, 
in  fee-simple,  all  their  several  and  respective  interests  in  said  town-site. 
There  still  remained  in  said  town-site  several  lots  which  were  vacant  and 
unoccupied.  These  vacant  and  unoccupied  lots  the  probate  judge  con- 
veyed by  deeds  to  the  Winfield  Town  Company.  Afterwards,  J.,  who 
was  an  occupant  of  said  town-site,  but  not  of  any  of  said  vacant  lots,  com- 
menced this  action  to  set  aside  and  cancel  said  deeds  from  the  probate 
judge  to  the  Winfield  Town  Company.  Held^  that  the  action  cannot  be 
mjuntaiued.^ 

*543    *Error  from  Cowley  district  court. 

Action  by  Jackson  against  the  Winfield  Town  Company  and 
others  to  set  aside  two  certain  deeds  executed  by  the  probate  judge  of 
Cowley  county  to  said  town  company  for  certain  lots  in  the  town  or 
city  of  Winfield.  .  Trial  and  judgment  for  the  defendants  at  the  De* 

'A3  to  town-Bites,  see  notes  to  Winfield  T.  Co.  v.  Maris,  11  Ean.  105;  McTagArart 
».  HtrriBon.  12  Kan.  •68. 

V.23K— 26 
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cember  term,  1878,  of  the  district  court.     Jackson  brings  the  case 
here. 

Coldwell  d  Coldwelly  for  plaintiff  in  error. 

Hackney  db  McDonald^  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Addison  A.  Jackson 
igainst  the  Winfield  Town  Company,  to  set  aside  two  certain  deeds 
oxeouted  by  Thomas  B.  Boss,  probate  judge  of  Cowley  county,  Kan- 
sas, to  said  Winfield  Town  Company,  for  certain  lots  in  the  town  or 
city  of  Winfield.  It  appears  from  the  petition  of  the  plaintiff  that  in 
1871,  he,  (the  plaintiff,)  with  others,  settled  upon  and  occupied  a  cer- 
tain piece  of  government  land,  upon  which  the  city  of  Winfield  is  now 
situated;  that  they  caused  said  land  to  be  surveyed  into  blocks,  lots, 
streets,  alleys,  etc.,  and  to  be  converted  into  the  town-site  of  Win- 
field ;  that  on  July  10, 1871,  the  said  probate  judge  entered  this  town- 
site  at  the  United  States  land-ofBce,  under  the  act  of  congress  entitled. 
'*An  act  for  the  relief  of  the  inhabitants  of  cities  and  towns  upon  the 
public  lands,"  approved  March  2, 1867,  (14  U.  S.  St.  at  Large,  541;) 
"that  afterwards,  to-wit,  on  the  twentieth  day  of  September,  1871,  and 
divers  days  thereafter,  the  said  probate  judge  executed,  acknowledged, 
and  delivered  to  him,  (the  plaintiff,  Jackson,)  and  each  of  his  asso- 
ciate occupants  upon  said  town-site,  deeds  in  fee-simple  for  his  and 
their  several  and  respective  interests  in  said  town-site;"  that  there 
was  still  other  property  left  in  said  town-site,  consisting  of  about  five 
hundred  lots,  which  lots  were  vacant  and  unoccupied;  that 
*544  the  said  probate  judge  exe^cuted  the  said  two  deeds  to  the 
Winfield  Town  Company,  conveying  to  the  company  these  five 
hundred  lots.  The  plaintiff  prays  in  his  petition  that  these  two  deeds 
be  set  aside  and  canceled. 

Just  what  the  Winfield  Town  Company  was  we  are  not  informed. 
Whether  it  was  a  copartnership  or  a  corporation,  and  Whether  it  was 
composed  of  the  plaintiff  and  his  said  associate  occupants,  or  a  por- 
tion of  them,  or  of  other  individuals,  we  cannot  tell.  The  petition 
states  that  J.  C.  Fuller  was  the  president  of  this  company,  and  that 
E.  C.  Manning  was  the  secretary;  but  who  the'  other  members  of  the 
company  were,  and  whether  Fuller  and  Manning  and  the  other  mem- 
bers were  associate  occupants  of  the  town-site  with  the  plaintiff,  the 
petition  does  not  state,  nor  are  we  in  any  manner  informed.  And 
who  the  associate  occupants  of  the  town-site  were  is  nowhere  dis 
closed.  Whether  they  were  the  town  company  or  not,  is  not  shown. 
But  passing  over  all  this,  and  supposing  that  the  plaintiff  was  not  a 
member  of  the  town  company,  and  therefore  that  he  did  not  get  any 
interest  in  the  said  500  lots  by  the  said  conveyance  from  the  probate 
judge  to  the  town  company,  still  has  he  any  cause  of  action  against 
the  town  company  ?  Did  he  have  any  interest  in  said  500  lots  ?  To 
whom  did  they  belong?  To  whom  should  they  have  been  conveyed, 
or  what  should  have  been  done  with  them  ?    In  other  words,  after 
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the  probate  judge  has  executed  deeds  oonveying  to  all  the  occupants 
of  the  town-site,  all  **their  several  and  respective  interests  in  said 
towD-site,"  then  what  is  be  to  do  with  the  remaining  portion  of  the 
town-site,  which  nobody  occupies,  and  nobody  can  claim  according 
to  the  strict  letter  of  the  act  of  congress  ? 

(1)  Must  it  revert  to  the  United  States  ? 

(2)  Or  will  the  probate  judge  continue  to  hold  it? 

(3)  Or  will  it  become  the  property  of  the  state,  under  the  control  of 
the  legislature?  The  act  of  congress  provides  for  the  probate  judge 
"to  enter  at  the  proper  land-office,  and  at  the  minimum  price,  the 

land  80  settled  and  occupied,  in  trust  for  the  several  use  and 
'545    benefit  of  the  occupants  thereof,  ac"^ cording  to  their  respective 

interests;  the  execution  of  which  trust  as  to  the  disposal  of  the 
lots  in  such  town,  and  the  proceeds  of  the  sales  thereof,  to  be  con- 
ducted under  such  rules  and  regulations  as  may  be  prescribed  by  the 
legislative  authority  of  the  state  or  territory  in  which  the  same  may  be 
situated."     14  U.  S.  St.  at  Large,  541. 

(4)  Or,  under  the  act  of  congress  and  our  own  statutes,  will  such 
nnoccupied  property  become  the  property  of  the  county  for  the  use 
of  the  public  ?  In  this  state  the  fee  of  all  streets,  alleys,  and  other 
public  grounds  in  cities  is  in  the  county,  for  the  use  and  benefit  of 
the  pablic.  Comp.  Laws  1879,  p.  589,  §  6';  Smith  v.  Leavenworth, 
15  Kan.  ♦81,  *8&. 

(5)  Or  will  such  unoccupied  property  become  the  property  of  the 
citj?  This  seems  to  have  been  the  opinion  of  a  majority  of  the  su- 
preme court  of  Colorado  in  1871.    Denver  v.  Kent,  1  Colo.  836. 

(6)  Or  will  this  unoccupied  property  remain  open  for  the  future 
settlement  and  occupancy  of  still  other  occupants,  and  become  the 
property  of  the  several  settlers  and  occupants,  as  they  respectively 
settle  upon  it  ?  This  seems  to  be  the  view  of  Mr.  Justice  Wells,  of 
the  sopreme  court  of  Colorado.     Denver  v.  Eent,  1  Colo.  350. 

(7)  Or,  under  said  act  of  congress  and  our  own  statutes,  will  said 
QDoccupied  property  become  the  property  of  the  town  company? 
Section  12  of  the  act  of  the  legislature  relating  to  town-sites  reads 
as  follows :  "All  persons  who  select  and  lay  out  a  town-site,  and  their 
assigns,  shall  be  deemed  occupants  of  said  town-site  and  the  lots  em- 
braced therein,  within  the  meaning  of  the  above-recited  acts  of  con- 
giefis,and  deeds  shall  be  made  accordingly."  Comp.  Laws  1879,  p. 
973.    See,  also,  Leech  v.  Bauch,  8  Minn.  448,  (Gil.  332.) 

(8)  Or  will  this  unoccupied  property  become  the  joint  and  private 
property  of  ^ose  persons  who  may  be  occupants  of  the  town-site  at 
the  time  the  same  is  entered  at  the  United  States  land-office?    There 

is  no  statute,  state  or  federal,  that  we  know  of  that  would  au- 
*546    thorize  this;  and  there  is  no  de*cision  of  any  court,  that  we 

are  aware  of,  that  sustains  or  promulgates  any  such  doctrine ; 
and  yet  we  think  that  the  plaintiff  must  show  that  this  unoccupied 
property  becomes  the  joint  and  private  property  of  himself  and  bis 
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associate  occupants,  or  be  cannot  maintain  this  action,  or  any  other 
action  with  reference  to  the  property.  If  the  property  goes  to  the 
public,  to  the  state,  the  county,  or  the  city,  or  back  to  the  United 
States^  then  certainly  he  has  no  right  to  maintain  the  action.  He 
has  no  especial  authority  to  become  the  champion  of  the  commnnity, 
and  in  his  own  name  to  challenge  the  supposed  wrong-doers  to  meet 
him  in  the  courts  of  justice,  there  to  answer  for  their  supposed  short- 
comings, their  moral  delinquencies,  their  oblique  transactions,  or  their 
positive  wrong-doings  affecting  injuriously  the  best  interests  of  the 
public.  Public  officers  are  elected  and  appointed  to  protect  the  in- 
terests of  the  public,  and  private  individuals  must  confine  themselves 
in  their  litigious  controversies  to  the  protection  and  maintenance  of 
their  own  private  affairs.  This  has  been  decided  over  and  over  again 
by  the  courts  in  Kansas;  and  if  anything  can  be  said  to  be  settled, 
we  think  this  is  settled.  Under  no  circumstances  can  the  plaintiff 
maintain  such  an  action  as  this,  unless  he  can  show  that  he  has  some 
private  interest  of  his  own  in  the  subject-matter  of  the  controversy. 
Has  he  any  such  interest  ?  The  plaintiff's  counsel  almost  admit  that 
he  has  not.  They  say :  '*It  will  be  observed  that  we  do  not  discass 
the  question  what  is  to  be  the  final  disposition  of  the  residuum  of  lots 
after  all  individual  claims  have  been  satisfied.  Further  legislation 
can  alone  solve  that  problem.  Denver  v.  Kent,  1  Ck>lo.  352;  Win- 
field  T.  Co.  V.  Maris,  11  Ean.  *151.  We  may  remark,  however,  that 
if  the  legislature  should  direct  that  a  certain  portion  of  the  lots  should 
be  set  apart  for  public  grounds  and  parks,  (Winfield  T.  Co.  v.  Maris, 
11  Ean.  *151,)  or  that  the  <  proceeds  of  the  sale  thereof '  should  be 
appropriated  for  the  benefit  of  public  building  and  schools,  (Denver 
V.  Kent,  1  Colo.  345,)  either  or -all  these  objects  would  be  a  benefi* 
cent  exercise  of  legislative  discretion,  clearly  within  the  objects  of 

the  trust." 
*547     *We  think  that  the  plaintiff  has  no  private  interest  of  his  own 

in  this  controversy,  and  therefore  that  he  cannot  maintain  this 
action.    The  judgment  of  the  court  below  must  be  affirmed. 
(All  the  justices  concurring.) 


Bbnjamin  Beedbr  v.  James  Puoh. 

January  Term,  1880. 

« 

Action :  Not  Maintainable.  Where  B.  sues  B.  for  $300,  and  attaches  B.'s 
personal  property,  and  B.,  without  any  authority,  includes  in  his  action 
a  portion  of  a  claim  of  P.  against  B.  for  $15,  and  R.  recovers  a  judgment 
by  default  against  B.  for  the  whole  amount  claimed,  but  realizes  thereon 
only  $14.10  above  costs,  and  B.  is  insolvent,  and  P.  then  sues  B.  for  the 
amount  of  his  claim  against  B.,  held,  under  the  circumstances  of  this 
case,  (which  are  more  f  ally  stated  in  the  opinion,)  that  P.  cannot  recover. 
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Error  from  Johnson  district  coart. 

At  the  June  term,  1879^  of  the  district  coart.  Pngh,  as  plainti£F,  re« 
eorereda  judgment  against  Boeder,  as  defendant,  who  brings  the  case 
here. 

Burris  d  lAttiCf  for  plaintifip  in  error. 

Hutchison  dt  Rankin,  for  defendant  in  error. 

Valbntinb,  J.  The  facts  of  this  case  are  as  follows :  Benjamin 
Beeder  and  James  Pagh  each  had  a. claim  against  William  Barker.. 
Seeder's  claim  was  for  $285,  and  Pngh's  for  $27.50.  Beeder  com- 
meneed  an  action  against  Barker  for  his  claim,  and  included  in  his 
action  $15  of  Pugh's  claim.  Beeder  alleged  in  his  pleading  (which 
is  a  bill  of  particulars)  that  this  claim  of  Pugh's  for  $15  bad  been  duly 
assigned  to  him,  Beeder.  This,  however,  was  not  true.  It  had 
*54S  never  been  assigned  to  him,  and  he  had  no  authority  to  *su^ 
for  it.  Beeder  also  procured  an  attachment  in  the  action,  and 
caused  some  personal  property  of  Barker's  to  be  attached.  After* 
wards,  Beeder  told  Pugh  what  he  had  done,  and  that  he  (Pugh)  should 
aave  his  money.  Pugh  then  said  that,  if  be  got  his  money,  it  was  all 
right ;  but,  if  he  did  not  get  it,  it  was  not  all  right.  Pugh  asked 
Beeder  what  he  would  give  for  the  claim,  and  Beeder  answered  that 
be  would  not  give  a  nickel.  Afterwards,  Beeder  obtained  a  judgment, 
by  default,  against  Barker  for  $821.70,  which  included  said  $285  and 
6aid|15,  and  interest  and  costs.  The  attached  property  was  sold, 
and  out  of  the  proceeds  thereof  Beeder  realized  $14.10,  besides  costs. 
No  other  property  belonging  to  Barker  could  be  found,  and  he  seems 
to  be  insolvent.  Pugh  then  commenced  this  action  against  Beeder 
for  bis  said  claim  against  Barker,  to-wit,  $27.50,  and  he  recovered 
a  jndgment  thereon  against  Beeder  for  $15  and  costs.  Was  this 
jodgment  erroneous  ?  We  should  think  it  was.  Pugh  had  no  cause  of 
action  against  Beeder.  Pugh's  claim  was  against  Barker,  who  was  the 
only  one  to  whom  he  gave  credit.  No  contract  existed  between  Pugh 
and  Beeder,  and  the  only  transaction  had  between  them  was  in  parol. 
Besides,  no  consideration  passed  from  Pugh  to  Beeder.  Pugh  did 
not  assign  his  claim  against  Barker  to  Beeder.  Nor  did  he  authorize 
Beeder  to  sne  on  it.  Nor  did  he  release  Barker  from  liability  thereon. 
Nor  did  he  release  anything.  He  had  no  interest  in  or  lien  upon  the 
attached  property,  and  did  not  pretend  to  release  the  same.  Nor  did 
be  accept  Beeder  as  bis  debtor  in  the  place  of  Barker.  Nor  did  Beeder 
reeoTer  said  judgment  for  the  $15,  or  for  any  portion  thereof,  or  for 
uiy  other  amount,  by  reason  of  anything  that  Pugh  did*  Nor  did 
Keeder  realize  $15  on  bis  judgment,  but  only  $14.10.  Nor  did  he 
realize  any  amount  over  and  above  his  own  cltiim.  Nor  did  he  realize 
even  the  one«nineteenth  part  of  his  own  claim.  We  would  therefore 
think  that  the  plaintiff,  Pngh,  cannot  recover  in  this  action.  See 
atatnteof  frauds,  §  6,  (Comp.  Laws  1879,  p.  464;)  1  Pars.  Cont.  219. 
tnd  note  e,-  3  Pars.  Cont.  19  et  $eq.;  13  Amer.  Law  Beg.  (N.  8.) 
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*649  593  et  seq.,  and  721  *et  ieq.;  Browne,  Frauds,  §§  158-161, 
178,  189-191;  Mallory  v.  GUlett,  21  N.  Y.  412. 

The  judgment  of  the  court  below  will  be  reversed^  and  oauae  re- 
manded  for  further  proceedings. 

(All  the  justices  concurring.) 


John  E.  Huhphbet  r.  Miohabl  Collins. 
January  Term,  1880. 

1.  Evidence:  Objections  to:  Must  be  Specific.  An  objection  to  the  in- 
troduction of  evidence  must  be  so  specific  that  the  coui*t  may  know  from 

*  the  objection  what  the  question  is  which  it  is  called  upon  to  decide;  and 
unless  the  objection  is  thus  specific,  the  supreme  court  cannot  assume  that 
the  trial  court  decided  some  particular  question  which  it  might  or  might 
not  have  decided,  and  that  it  erred  in  its  decision.  [Long  v.  Kasebeer, 
28  Kan.  240»  and  cases  cited;  Stout  v.  Baker,  82  Kan.  115,  4  Fac.  Rep. 
141.] 

a.  Error:  Presumption.  Error  is  never  presumed.  On  the  contrary,  it 
must  be  alfirmatively  shown ;  and  before  a  judgment  dan  be  reversed  be- 
cause of  alleged  error,  it  must  be  affirmatively  shown  that  the  trial  court 
has  committed  some  material  error.  [Hargrove  v.  Woolf,  84  Kan.  107,  8 
Fac.  Bep.  192.] 

Error  from  Wyandotte  district  court. 

At  the  July  term,  1878,  of  the  district  court,  Collins,  as  defendant, 
had  judgment  against  Humphrey,  as  plaintiff,  who  brings  the  case  to 
this  court. 

N,  Cree,  for  plaintiff  in  error. 

J»  B.  Seroggg,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  for  false  imprisonment.  The 
answer  was  a  general  denial,  and  a  justification,  in  substance,  that 
the  defendant,  as  marshal  of  the  city  of  Wyandotte,  a  city  of  the  sec- 
ond class,  arrested  the  plaintiff  in  said  city,  under  a  city  ordinance, 
for  drunkenness.  The  plaintiff  in  error,  who  was  plaintiff  below, 
claims  that  the  court  below  erred  in  admitting  in  evidence  a 
*550  certain  rec*ord.  The  objection  to  the  introduction  of  said  rec- 
ord, and  the  exception  thereto,  are  as  follows :  "To  the  read- 
ing of  which  extract  from  said  book  to  the  jury  as  evidence,  the  said 
plaintiff  objected ;  but  said  objection  was  overruled  by  the  court,  and 
said  extract  was  read  in  evidence  to  the  jury,  to  which  ruling  of  the 
court  plaintiff  excepted.''  There  is  nothing  to  show  for  what  purpose 
this  record  was  introduced,  and  nothing  to  show  for  what  purpose  the 
plaintiff  supposed  it  was  introduced.  The  plaintiff  now  intimates, 
but  he  does  not  say  so,  that  it  was  introduced  to  prove  drunkennesB 
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on  the  part  of  the  plaintiff.  Possibly  this  may  have  been  the  object 
for  which  it  was  introduced;  bat  the  record  does  not  so  show,  and  we 
eannot  know  that  such  was  the  object.  Probably,  it  was  not  neces- 
sary to  introduce  it  for  any  such  purpose,  for  seven  different  witnesses 
were  examined  on  the  trial,  and  their  testimony  probably  proved  be- 
yond all  doubt  that  the  plaintiff  was  drunk,  as  alleged  by  the  defend- 
ant. The  testimony  of  said  witnesses  has  not  been  brought  to  this 
court.  It  does  not  appear  that  the  plaintiff  objected  to  the  evidence 
because  he  thought  it  would  tend  to  prove  that  he  was  drunk.  His 
objection  might  have  been  because  he  thought  that  the  record  was  not 
properly  authenticated,  or  that  it  would  tend  to  prove  that  the  defend- 
ant was  marshal,  or  that  he  made  the  arrest  in  a  judicial  proceed- 
ing, or  that  Wyandotte  was  a  city  of  the  second  class,  or  that  it  had 
an  ordinance  against  drunkenness,  etc.  From  anything  shown  to 
this  court,  we  cannot  say  that  said  record  could  not  or  might  not  have 
been  introduced  in  evidence  for  some  proper  purpose.  We  therefore 
eannot  say  that  the  court  below  erred  in  admitting  it  in  evidence. 
This  court  has  repeatedly  decided  that,  as  a  rule,  a  general  objec- 
tion to  evidence  is  not  available.  Simpson  v.  Kimberlin,  12  Kan. 
•587,  and  cases  there  cited;  Willis  v.  Sproule,  13  Kan.  *257,  *268, 
*264,  and  cases  there  cited;  Beinhart  v.  State,  14  Kan.  *818,  *S2S; 
Gross  v.  National  Bank,  17  Kan.  386,  888;  Kansas  Pac.  By.  Co.  v. 
Cutter,  19  Kan.  88,  87,  88.  And  all  other  courts  decide  the 
*551  same  way.  The  objection  must  be  so  specific  that  the  *court 
may  know  from  the  objection  what  the  question  is  which  it  is 
called  upon  to  decide;  and  unless  the  objection  is  thus  specific,  we 
cannot  assume  that  the  court  decided  some  particular  question  which 
it  might  or  might  not  have  decided,  and  that  it  erred  in  its  decision. 
Error  is  never  presumed.  On  the  contrary,  it  must  be  affirmatively 
Bhown;  and  before  a  judgment  can  be  reversed  because  of  alleged 
error,  it  must  be  affirmatively  shown  that  the  court  has  committed 
Borne  material  error.  In  this  case,  even  if  the  court  below  erred  in 
permitting  said  record  to  be  introduced  in  evidence,  the  error  was 
probably  entirely  immaterial. 

The  defendant's  answer  was  sufficient.  The  judgment  of  the  court 
below  will  be  affirmed. 

(All  the  justices  concurring.) 
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Teomab  Hogan  r.  G.  a.  Mankbbs  and  others. 

Janoary  Term,  1880* 

1.  Homestead:  Leasehold  Estate.    A  party  may  acquire  a  homestead  in 

a  building  occupied  as  a  residence  by  his  family,  although  the  building  is 
erected  upon  ground  in  which  he  has  but  a  leasehold  interest.^ 

2.  Mortgage  of  Homestead:  Validity  of.     Although  a  building  upon 

leased  ground  is  taxable  by  statute  as  personal  property,  and  although 
the  lessee  has  the  right  to  remove  the  building  at  the  termination  of  his 
lease,  and  although  he  mortgages  it  as  personal  property,  yet  the  home- 
stead character  remains  as  long  as  the  building  is  not  removed  and  is  oc^ 
cupied  as  a  residence  by  his  family;  and  such  mortgage  is  of  no  validitj 
unless  his  wife  joins  therein,  or  consents  thereto.^ 

8.  Homestead:  Character  of  Building:  Not  Destroyed.  Where  it  is 
shown  that  a  building  is  occupied  as  a  residence  by  the  family  of  the 
owner,  and  neither  the  size  nor  the  number  of  rooms  appears,  further 
than  that  it  is  a  one  and  one-half  story  franie  building,  the  homestead 
character  is  not  destroyed  by  proof  that  one  or  two  rooms  therein  are  used 
by  himself  and  wife  for  business  purposes. 

Error  from  Anderson  district  court* 

Action  brought  by  Henry  Barnes  against  G.  A.  Manners,  Lettie 
*552     Manners,  F.  G.  Barber,  and  Thomas  Hogan,  to  fore^close  a 

chattel  mortgage  executed  and  delivered  by  G.  A.  Manners 
to  said  Barnes,  upon  said  mortgagor's  one  and  one-half  story  frame 
house,  located  on  lot  twenty-four,  (24,)  in  block  forty«seven,  (47,)  in 
the  town  (now  city)  of  Garnett,  to  secure  the  payment  of  $383.05, 
according  to  the  terms  of  a  certain  promissory  note,  which  the  peti- 
tion alleged  was  executed  by  G.  A.  Manners  to  the  plaintiff.  G.  A. 
Manners  filed  his  separate  answer,  denying,  without  verification,  each 
and  every  allegation  contained  in  the  petition,  and  alleged  that  the 
property  described  in  the  mortgage  made  by  him  to  Barnes  was  the 
homestead  of  himself  and  his  wife,  Lettie  Manners.  The  wife  also 
filed  her  separate  answer,  denying,  without  verification,  the  allega- 
tions contained  in  the  petition,  and  alleged  that  the  property  described 
in  the  mortgage  of  Barnes  was  the  homestead  of  herself  and  her  bus- 
band.  Thomas  Hogan  filed  his  answer,  denying,  without  verification, 
each  and  every  allegation  of  the  petition  not  expressly  admitted,  and 
alleged  that  on  the  fifth  day  of  March,  1874,  at  Anderson  county, 
Kansas,  he  (Hogan)  loaned  the  sum  of  $250  to  said  Manners,  who 
therefor  executed  and  delivered  to  said  Hogan  his  promissory  note, 
dated  March  5,  1874,  and  thereby  promised  to  pay  said  Hogan,  or 
order,  the  sum  of  $250,  in  one  year  after  date,  with  twelve  per  cent. 
per  annum  interest,  and  that  to  secure  the  payment  of  tbenote^Man- 

^See  Randal  v.  Elder,  13  Ran.  *257,  and  note;  Helen  v.  Helen,  11  Kan.  25,  Bud 
note. 
2  See  Ghambers  v.  Cox,  ante,  ^93,  and  note. 
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r.ers  on  Ihe  same  day,  and  prior  to  the  making  of  the  mortgage  to 
Barnes,  made  and  delivered  to  said  Hogan  a  chattel  mortgage,  and 
thereby  sold  and  conveyed  to  Hogan  the  house  mentioned  in  plain- 
tiff's petition,  and  described  in  plaintiff's  mortgage ;  that  his  (Hogan's) 
mortgage  was  duly  filed,  etc.  Manners  and  wife  filed  their  reply  to 
Hogan's  answer,  denying,  witbont  verification,  each  and  every  alle- 
gation contained  therein,  and  alleging  that  the  honse  described  in 
Hogan*B  mortgage  was  their  homestead.  Trial  at  the  September 
term,  1878,  by  the  court  without  a  jury,  wben  the  court  found  as 
matters  of  fact  that  ''there  is  due  to  the  plaintiff,  Barnes,  from  G-.  A. 
Manners,  $495.21,  on  a  promissory  note,  and  due  to  Thomas 
*553  *Hogan,  from  G.  A.  Manners,  on  a  promissory  note,  $385 ;  that 
the  mortgages  set  up  by  plaintiff  and  said  defendant,  Hogan, 
^ere  executed  on  the  homestead  of  said  6.  A.  Manners  and  Lettie 
Manners,  who  are  husband  and  wife;  that  said  mortgages  were,  and 
each  of  them,  executed  and  delivered  by  said  6.  A.  Manners,  without 
the  consent  of  said  Lettie  Manners,  his  wife ;  that  said  mortgages 
were  and  are  no  lien  upon  the  property  of  said  homestead." 

The  court  accordingly  rendered  a  personal  judgment  against  G.  A. 
Manners  on  the  notes  aforesaid,  but  refused  to  decree  a  foreclosure  of 
the  said  mortgages.     Hogan  brings  the  case  here. 

Bergen  dt  Whitford,  for  plaintiff  in  error. 

If  a  tenant  erect  a  house  on  leased  premises,  he  has  the  right  to  remove  it 
^hile  in  possesion  of  the  premises.  So,  where  a  tenant,  holding  from  year  to 
)>ur,  erected  a  cider  mill  and  press,  at  his  own  expense,  and  for  his  own  use, 
blithe  farm,  it  was  held  not  a  fixture,  hut  personal  property,  which  might  be 
removed  by  the  tenant.  Kutter  v.  Smith,  2  Wall.  497;  Holmes  v.  Tremper, 
20  Johns.  29  etseq.  So,  if  a  person  build  a  house  upon  the  land  of  another, 
^  the  consent  of  the  latter,  who  sells  the  land,  it  does  not  pass  a  property  in 
the  house  to  the  purchaser,  though  it  would  operate  as  a  revocation  of  the 
license  under  which  the  builder  placed  it  there.  The  owner  of  a  house  may- 
always  remove  it  after  notice  of  a  revocation  of  such  license,  if  done  within 
a  reasonable  time.  'Washb.ReHl  Prop.  5;  Bussell  v.  Richards,  10  Me.  429; 
Dame  v.  Dame,  88  K.  H.  429.  Or  the  owner  of  the  house  might  sell  it  by 
^ral  agreement,  without  writing.  Keyser  v.  School-district,  9^  N.  H.  480. 
To  make  a  thing  part  of  the  realty  by  merely  annexing  it,  requires  that  he 
^bo  annexes  the  personal  article  should  own  both  that  and  the  soil  to  which 
t  is  annexed.  Lancaster  v.  Eve,  5  C.  B.  (N.S.)  727,  728;  Adams  v.  Smith, 
Breese,  283. 

The  evidence  shows  that  the  building  which  Manners  erected  on  Ham- 
*^54     ilton's  lot  was  for  business  purposes.    Manners  used  *one  part  of  the 

building  for  a  butcher  shop;  his  wife  the  other  for  a  millinery  store. 
%  far  the  smallest  part  of  the  building  was  used  by  Manners  and  his  family 
^or  a  residence.  If  a  building  be  erected  by  a  tenant  with  a  view  to  carry 
un  his  business,  and  for  a  residence  for  his  family  and  servants  engaged  in 
that  business,  the  residence  of  the  family  being  auxiliary,  and  merely  to 
^Qable  them  to  carry  on  the  business  or  trade  to  better  advantage  than  they 
<)fherwise  could,  it  is  personalty,  and  may  be  removed  by  the  tenant.  Its 
^ize  or  materials  are  not  important.  Van  Ness  v.  Pacard,  2  Pet.  137,  147. 
Whether  a  thing  is  to  be  considered  as  a  part  of  the  realty  or  not,  always 
^^pends  upon  its  connection  with  the  soil;  but  the  question  also  depends  upon 
and  various  considerations,  as  well  as  attachment  to  the  soil;  upon  the 
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annexation  of  the  article  in  question  to  the  realty;  upon  the  right  of  the  par- 
ties to  so  use  the  article,  and  tosouse  the  realty;  upon  the  intention  of  the  par- 
ties, etc.  Central  Branch  B.  Co.  v.  Fritz,  20  Kan.  4d4r486,  and  cases  there 
cited. 

We  claim  that  the  building  in  question  is  personalty*  and  not  realty;  that 
the  homestead  law  does  not  apply  to  it;  that,  under  the  circumstances  of  this 
case,  the  mere  annexing  of  the  building  to  the  realty  does  not  constitute  it 
real  property  in  that  sense  of  the  law  which  is  necessary  to  make  it  the  sub- 
ject of  a  homestead  while  it  remains  upon  the  rented  lot.  To  hold  the  law  so 
would  enlarge  homestead  exemptions,  by  construction,  to  a  very  great  extent. 
"Homestead  laws  should  not  be  extended  by  construction."  Ward  v.  Huhn, 
16  Minn.  159,  (Gil.  142.) 

W.  A.  Johnson  and  H,  L,  Poplin^  for  defendants  in  error. 

Plaintiff  in  error  contends  that,  under  the  constitution  and  laws  of  the 
state  of  Kansas,  a  person  cannot  have  a  homestead  ricrht  in  a  house  unless  he 
is  the  owner  of  the  soil.  We  claim  that  such  is  not  a  fair  construction  of  the 
homestead  laws  of  this  state.  The  construction  claimed  by  plaintiff 
*555  is  too  narrow,  and  in  conflict  with  the  interpretation  *placed  on  the 
homestead  law  of  this  and  other  states  having  a  similar  homestead 
law.  A  person  may  have  a  homestead  where  he  has  an  equitable  estate  in 
the  real  estate.    Tarrant  v.  Swain,  15  Kan.  *147,  *150. 

An  equitable  interest  in  real  estate,  or  an  interest  less  than  a  free- 
hold, will  uphold  a  homestead  interest.  Mo^ee  v.  Wilcox,  11  Mich. 
858;  Pelan  v.  De  Bevard,  18  Iowa,  58;  Bipley  v.  Baboock,  13  Wis. 
478 ;  Blue  v.  Blue,  88  111.  9 ;  Gonklin  v.  Foster,  57  111.  104.  The 
word  "  land  ^  and  the  phrases  "  real  estate  "  and  ''real  property"  in- 
clude lands,  tenements,  and  hereditaments,  and  all  rights  thereto  and 
interest  therein,  equitable  as  well  as  legal.  Gen.  St.  c.  104,  §  1, 
subd.  8. 

A  homestead,  to  the  extent  of  one  hundred  and  sixty  acres  of  farm- 
ing land,  or  of  one  acre  within  the  limits  of  an  incorporated  town  or 
'city,  occupied  as  a  residence  by  the  family  of  the  owner,  together 
with  all  improvements  on  the  same,  shall  be  exempted,  etc.  Const, 
art.  15,  §  9. 

We  submit  that  the  legal  signification  of  the  word  "owner,"  in  the 
constitution,  is  whatever  interest  the  party  owns  in  what  constitutes 
the  residence  of  his  family.  It  may  be  a  freehold  estate,  or  it  may 
be  a  leasehold  estate.  Pelan  v.  De  Bevard,  18  Iowa,  55 ;  Thorn  v. 
Thorn,  14  Iowa,  49 ;  In  re  Beckerford,  1  Dill.  45 ;  Bartholomew  v. 
West,  2  Dill.  290. 

Plaintiff  claims  that,  inasmuch  as  a  part  of  the  house  was  used  for 
business  purposes,  the  residence  of  defendant's  family  was  only  aux- 
iliary to  the  business  carried  on  in  the  building.  The  court  finds 
that  the  mortgages  were  on  the  homestead  of  Manners  and  his  wife. 
The  building  being  occupied  by  Manners  and  his  family,  the  whole 
building  is  exempt,  and  constitutes  his  homestead,  and  any  attempted 
alienation  by  the  husband  without  the  consent  of  the  wife  is  abso- 
lutely void.  Although  a  portion  of  the  building  may  have  been  con- 
structed with  a  view  of  being  used,  and  may  have  been  used,  for 
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other  purposes,  the  building  being  an  entirety,  and  not  snscepiible  of 
divifiion,  the  whole  is  exempt  as  a  homestead,  and  cannot  be  alien- 
ated by  the  husband  without  the  consent  of  the  wife.    In  re  Tertel- 
ling,  3  Dill.  841 ;  Orr  v.  8hraft,  22  Mich.  260. 

*556  *Brbwsb,  J.  This  was  an  action  to  foreclose  a  mortgage 
given  by  defendant  in  error,  O.  A.  Manners,  to  plaintiff  in  er- 
ror; and  the  question  is  whether  such  mortgage  was  invalid  by  reason 
of  the  facts  that  the  mortgaged  premises  were  the  homestead  of  Man- 
ners and  his  wife,  and  that  his  wife  did  not.  join  in  the  mortgage. 
The  mortgage  was  executed  April  22, 1875,  and  on  its  face  purported 
to  be  a  mortgage  of  personal  property,  to^it,  of  a  one  and  one-half 
story  frame  house  situated  on  the  lot  hereinafter  named.  The  dis- 
triet  court  found  in  favor  of  the  defendants  in  error,  and  while  ren- 
dering a  personal  judgment  against  G.  A.  Manners  for  the  note,  re« 
fused  to  decree  a  foreclosure  of  the  mortgage. 

The  following  facts  were  admitted  by  the  parties  on  the  trial,  or 
were  introduced  in  evidence:  In  1878,  G.  A.  Manners  leased  lot  24, 
in  block  47,  in  the  town  (now  city)  of  Gamett,  of  William  Hamilton, 
for  the  purpose  of  erecting  a  frame  building  thereon.  The  lease  was 
for  a  term  of  two  years,  with  the  privilege  of  holding  and  using  the 
lot' for  a  longer  time:  provided,  however,  that  G.  A.  Manners  was  to 
give  possession  of  the  lot  whenever  William  Hamilton  should  sell  it, 
or  want  to  build  upon  it  himself.  In  either  case,  G.  A.  Manners  had 
the  right  to  remove  the  building  he  should  erect  on  the  lot.  G.  A. 
Manners  has  continued  to  occupy,  the  lot  with  his  building  from  year 
to  year.  He  used  the  north  part  of  the  ground  floor  for  a  butcher 
shop;  his  wife,  the  south  part  of  the  ground  floor  for  a  milliner  shop. 
The  apper  story,  and  part  of  the  south  room  down  stairs,  were  oc- 
cupied by  the  family  for  a  residence.  The  testimony  does  not  dis- 
close at  what  time  in  1878  the  lease  was  made,  nor  whether  the  mort- 
gage was  executed  before  the  expiration  of  the  term  of  two  years 
named  in  it.  Perhaps  this  is  not  very  material,  for  the  lease  pro- 
vided for  a  holding  after  that  term,  and  probably  at  the  same  rental. 
Wo  dollars  a  month. 

The  question  arising  on  these  facts  is  whether  a  leasehold 
*557  ^estate  will  support  the  homestead  right.  It  has  already  been 
decided  that  one  who  has  only  an  equitable  interest  in  land 
Qi&y  have  a  homestead  right  therein.  Tarrant  v.  Swain,  15  Ean. 
'146;  Moore  v.  Beaves,  Id.  *150.  In  the  first  of  these  cases,  the 
homestead  claimant  owned  an  undivided  one-half  of  the  property,  and 
in  the  other  he  had  but  a  simple  contract  of  purchase.  The  consti- 
tQtional,  as  well  as  statutory,  provision  is :  "A  homestead,  to  the  ex- 
tent of  one  hundred  and  sixty  acres  of  farming  land,  or  of  one  acre 
^tbin  the  limits  of  an  incorporated  town  or  city,  occupied  as  a  resi- 
dence by  the  family  of  the  owner."  The  question  hinges  on  the  force 
to  be  given  to  the  words  ""land"  and  '^ owner/'    On  the  pne  hand^  it 
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is  claimed  that  these  words  imply  a  title,  either  legal  or  equitahle^ 
to  the  soil  itself,  as  distinguished  from  a  mere  right  of  temporar\j 
possession;  on  the  other,  that  the  word  "land"  is  given  by  statat^ 
a  meaning  which  includes  a  mere  leasehold  interest,  and  that  the 
owner  of  such  an  interest  is  therefore  an  owner  of  the  land  withini 
the  constitution.  "The  term  *land'  at  common  law  has  a  two-fold 
meaning.  In  its  more  general  sense  it  is  held  to  comprehend  any 
ground,  soil,  or  earth  whatsoever,  as  meadows,  pastures,  woods,  marshes, 
furze,  etc.  In  its  more  limited  sense,  the  term  'land'  denotes  tbel 
quantity  and  character  of  the  interest  which  the  tenant  may  own  in 
lands.  *  The  land  is  one  thing,'  says  Plowden, '  and  the  estate  in  tbej 
land  is  another  thing,  for  an  estate  in  the  land  is  a  time  in  the  land, 
or  land  for  a  time.'  When  used  to  describe  the  quantity  of  the  es- 
tate, ^land '  is  understood  to  denote  a  freehold  estate  at  the  least." 
Per  Smith,  C.  J.,  in  Johnson  v.  Bicbardson,  88  Miss.  462. 

Kow,  in  what  sense  would  one  naturally  understand  that  the  word 
was  used  here?     Obviously,  it  seems  to  us,  in  its  general  sense,  as 
descriptive  of  that  which  is  exempt,  rather  than  of  the  title  by  which 
it  is  held.     When  in  ordinary  discourse  we  speak  of  a  tract  of  land, 
we  have  in  thought  the  land,  and  not  the  ownership  of  it.     Here  the 
qualifying  words  make  this  more  plain ;  it  is  land  to  the  extent  of  one 
hundred  and  sixty  acres.     These  words  measure  area,  but. do 
*558     not  qualify  title ;  but  we  need  not  rest  upon  this  *general  con- 
sideration.    The  statute  defines  the  meaning  of  the  word.    It 
"includes  lands,  tenements,  and  hereditaments,  and  all  rights  thereto 
and  interest  therein,  equitable  as  well  as  legal."     Gomp.  Laws  1879, 
p.  919,  §  1,  par.  8.     And  this  was  the  statutory  definition  prior  to 
the  adoption  of  the  constitution,  and  has  been  continued  in  force  ever 
since,  (Laws  1859,  p.  614,  §  1,  par.  8 ;  Laws  1862,  p.  838,  §  1,  par. 
8;  Laws  1868,  p.  999,  §  1,  par.  8;)  and  whether  the  framers  of  the 
constitution  used  it  in  that  sense  or  not  is  immaterial;  for  the  home- 
stead is  granted  by  statute  as  well  as  by  the  constitution,  and  the 
same  legislatures  that  defined  the  word  "land"  enacted  the  homestead 
statute.     Now,  a  leasehold  estate  is  an  interest  in  land.     *' An  estate 
for  years  is  denominated  a  chattel  real;  being  an  iuterest  in  land,  it 
has  the  quality  of  immobility,  which  constitutes  it  real."     1  Hil.  Real 
Prop.  p.  179,  §  23.     A  leasehold  estate  in  land  is  therefore  "land/' 
within  the  statutory  definition  of  the  term,  and  an  owner  of  the  lease- 
hold estate  is  an  owner  of  land;  and  it  matters  not  whether  the  dura- 
tion of  this  estate  be  ninety*nine  years,  or  but  a  single  year;  the 
character  of  the  title  or  estate  is  the  same.     The  owner  of  a  lease- 
hold estate  is  therefore  within  the  letter  of  the  homestead  law;  he  ib 
also  within  the  spirit.     Its  purpose  is  not  so  much  to  give  a  man 
property  as  to  secure  his  family  a  home.     And  if  the  home  be  secured, 
what  matters  it  whether  that  home  be  temporary  or  permanent,  or  by 
what  tenure  or  title  it  is  held  ?    Indeed,  is  not  the  wisdom  of  the  stat* 
ate  more  apparent  when  he  who  is  unable  to  purchaae  a  pennanent, 
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is  enabled  to  secure  to  hia  family  a  temporary,  home;  and  its  justice 
equally  clear  when  he  who  is  able  to  purchase  soch  permanent  home 
mTCBtB  but  a  portion  of  his  means  in  a  temporary  one,  keeping  the 
balance  within  reach  of  his  creditors  ? 

It  will  be  noticed  that  exemption  from  liability  for  indebtedness, 
and  inalienability  without  joint  consent,  go  hand  in  hand  in  the  mat- 
ter of  a  homestead.  That  which  secures  the  one,  guaranties  the  other. 
They  co-exist,  or  they  do  not  exist  at  all.  While  the  authorities  are 
not  uniform,  yet  we  think  the  general  drift  of  the  decisions  is 
•559  in  harmony  with  these  *view8.  In  Sears  v.  Hanks,  14  Ohio 
St.  801,  the  court,  speaking  of  the  homestead  law,  says :  "We 
think  its  provisions  protect  the  debtor*s  family  as  against  -his  creditor 
to  the  enjoyment  of  an  actual  homestead,  irrespective  of  the  title  or 
tenure  by  which  it  is  held."  In  Spencer  v.  Geissman,  87  Cal.  99,  it 
las  held  that  one  having  a  mere  naked  possession,  the  title  being  in 
a  Etranger,  may  acquire  a  homestead  right  as  against  everybody  but 
the  true  owner.  See,  further,  on  the  general  principle,  Deere  v.  Chap- 
man, 25  III.  612;  Bartholomew  v.  West,  2  Dill.  293;  McKee  v.  Wil- 
cox, 1 1  Mich.  358 ;  Thorn  v.  Thorn,  14  Iowa,  49.  And  the  very  ques- 
tion in  this  case  has  been  answered  in  at  least  three  states.  Felan 
V.  DeBevard,  13  Iowa,  53;  Conklin  v.  Foster,  57  111.  104;  Johnson 
T.  Richardson,  83  Miss.  462.  We  think,  therefore,  that  an  affirma- 
tive answer  is  sustained  by  authority,  and  is  within  both  the  letter 
and  the  spirit  of  the  homestead  law.  The  ruling  of  the  district  court 
upon  this  was  therefore  correct. 

But,  say  counsel  for  plaintiff  in  error,  the  moHgage  was  not  upon 
tbe  leasehold  estate,  the  term  in  the  land,  but  upon  the  building;  that 
Manners  Usted  and  paid  taxes  on  this  as  personal  property;  that  he 
bad  the  right  to  remove  the  building;  that  it  was  therefore  personal 
property,  and  as  such  Manners  mortgaged  it.  To  this,  it  is  a  suSL- 
cient  reply  that  it  was  so  listed  and  taxed  by  virtue  of  express  statu- 
tor}'  provision,  (Comp.  Laws  1879,  p.  522,  §  31;)  that  it  was  built 
Dpoo  tbe  land,  and  that  not  only  the  land,  by  whatever  title  it  is  held, 
iseiempt  and  inalienable  without  joint  consent,  but  also  "all  the  im- 
provenjents  on  the  same."  Whatever  might  be  the  case  after  the 
building  was  in  fact  removed,  the  homestead  right  remains  until  such 
removal. 

Another  proposition  of  counsel  is  that  this  was  not  a  homestead, 
WauBe  partly  used  for  business  purposes.  Upon  the  evidence  as  it 
ifl  preserved,  we  cannot  say  that  the  court  erred  in  holding  this  a 
homestead.  Tbe  size  of  the  building,  further  than  that  it  was  a  one 
and  one-half  story  house,  is  not  shown.  Whether  chiefly  used  for 
business  or  residence  purposes  does  not  clearly  appear.     The 

*560  fact  that  a  party  may  *have  his  store  or  shop  or  office  in  a 
part  of  his  residence  will  not  of  itself  destroy  its  homestead 

cbaracter.     We  are  not  called  npon  to  decide  whether  the  occupation 

^1  tbe  family  of  the  owner  of  a  single  room  in  a  large  building  used 
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chiefly  for  stores  and  offices,  will  give  to  the  entire  building  a  home- 
stead character.  All  we  do  decide  is  that,  where  a  building,  whose 
size  and  number  of  rooms  is  not  shown,  is  occupied  as  a  residence  bj 
the  family  of  the  owner,  its  homestead  character  is  not  destroyed  by 
proof  that  a  single  room  or  two  is  used  by  the  owner  for  business 
purposes.  In  re  Tertelling,  2  Dill.  341;  Orrv.  Shraft,  22  Mich.  260; 
Lazell  V.  Lazell,  8  Allen,  575;  Meroier  v.  Chase,  11  Allen,  194; 
Goldman  v.  Clark,  1  Nev.  607;  Ackley  v.  Chamberlain,  16  Cal.  181; 
Kelly  V.  Baker,  10  Minn.  154,  (Gil.  124;)  Phelps  v.  Rooney,  9  Wis. 
70. 

The  effect  of  the  temporary  abandonment  of  the  homestead  is  dis- 
jK)sed  of  by  the  decision  of-  this  court  in  Hixon  v.  George,  18  Kan, 
«5d. 

There  being  no  other  question  in  the  case,  the  judgment  will  be 
affirmed. 

(All  the  justices  concurring.) 


John  Eabnshaw  v.  Nicholas  C.  Cbout  and  another. 

January  Term,  1880. 

Mutual  Mistake:  Description  of  Land  Conveyed.  In  1863  Solomon 
Houck,  being  the  owner  of  the  south-east  quarter  of  the  north-west  quai- 
ter  and  the  entire  north-east  quarter  of  section  thirty-four,  township 
twelve,  range  twenty-four,  Johnson  county,  all  of  which  was  vacant  and 
unoccupied,  sold  and  conveyed  sixty  acres  to  J.  W.  Lewis.  The  deed, 
which  was  recorded  the  same  year,  described  the  ]and  as  ** a  certain-piece 
or  parcel  of  landf  ♦  ♦  ♦  to-wit,  the  S.  £.  4  of  the  N.  W.  and  the 
W.  *  of  the  S.  E.  of  the  N.  E.,  *  ♦  ♦  containing  sixty  acres."  In 
1866  Houck  conveyed  to  Jacob  Pearson  a  tract  described  as  the  entire 
north-east  quarter,  except  twenty  acres,  viz.,  the  west  half  of  the  south- 
west quarter  thereof,  being  one  hundred  and  forty  acres.    Pearson 

*561  took  immediate  '('possession  of  the  land  described  in  bis  deed,  and  in 
1868  sold  and  conveyed  the  same  land  to  defendant,  who  has  eyer 
since  been  in  actual  occupation  thereof.  In  1872  Lewis  sold  and  con- 
veyed sixty  acres  to  plaintiff,  the  description  in  the  deed  following  that 
of  Houck^s  deed  to  Lewis,  except  that  the  words  "a  certain  piece  or  par- 
cel of  land"  were  omitted,  and  the  words  "the  following  described  real 
estate"  inserted.  All  these  three  deeds  were  recorded  immediately  after 
the  execution.  Plaintiff  supposed  he  was  purchasing  the  south-east  of 
the  north-west  and  the  west  half  of  the  south-west  of  the  north-east, 
which  land  was  still  vacant,  and  formed  one  contiguous  tract  of  sijcty 
acres.  He  inunediately  took  possession  of  this  tract,  and  occupied  it  till 
1877,  claiming  no  other  land.  Then,  finding  an  outstanding  tax  title  on 
the  west  half  of  the  south-west  of  north-east,  he  bought  it,  and  com- 
menced an  action  to  quiet  title  against  the  heirs  of  Solomon  Houck,  de< 
ceased,  who  during  his  life-time  had  never  made  any  sale  or  convey- 
'     ance  of  said  twenfy  acres,  unless  by  the  sale  and  conveyance  to  Lewis 
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and  Pearson.  At  the  same  time,  plaintiff  ooininenced  this  action  to 
recover  possession  of  the  west  half  of  the  south-east  of  the  north-east. 
On  the  trial,  plaintiff  admitted  that  be  intended  to  bay  from  Lewis,  and 
supposed  he  bad  boughU  the  one  tract  of  sixty  acres,  and  did  not  think  of 
getting  the  twenty  acres  for  which  this  action  was  brought.  Defendant 
had  not  only  occupied  the  land  described  in  his  deed  from  the  time  he 
porchased,  but  had  also  paid  all  the  taxes  thereon  during  that  time.  Lewis 
deposed  that  he  intended  to  buy  from  Houck  and  to  sell  to  plaintiff  the 
west  half  of  south-east,  and  not  the  west  half  of  south-west,  but  it  ap- 
peared that  he  had  all  the  time  been  a  resident  of  Central  Missouri,  re- 
mote from  this  land,  and  it  did  not  appear  that  he  had  ever  seen  the  land 
or  made  any  selection  from  actual  view,  and  no  reason  was  given  for 
purchasing  two  small  tracts  of  vacant  land,  separated  by  a  forty-acre 
tract,  instead  of  one  compact  body  of  sixty  acres,  or  why,  if  two  tracts 
were  purchased,  it  was  described  as  "a  certain  piece  or  parcel,"  or  why 
no  inquiry  was  made  by  reason  of  defendant's  payment  of  taxes,  and  no 
challenge  of  his  rights  during  the  many  years.  The  district  court  found 
that  the  defendant  had  the  title  and  right  of  possession,  and  that,  not- 
withstanding the  recorded  deeds  showed  prima  fade  a  prior  right  in 
plaintiff,  there  had  been  a  mutual  mistake  In  the  description  of  the  land 
conveyed.  Held^  that  this  court  could  not  set  these  findings  aside  on  the 
ground  that  there  was  no  testimony  to  sustain  them. 

Error  from  Johnson  district  court. 

Ejectment,  brought  by  Eamshaw  against  Croat  and  another,  to  re- 

eover  possession  of  the  west  half  of  south-east  quarter  of  the  north- 

east  quarter  of  section  34,  township  12,  range  24,  in  Johnson 

*562    county.     Trial  at  the  June  term,  1879,  *of  the  district  court, 

and  judgment  for  the  defendants.     The  plaintiff  brings  the 

ease  to  this  court  for  review. 

A.  Smith  Devenney,  for  plaintiff  in  error. 

Defendants  were  not  entitled  to  any  relief  as  against  Eamshaw 's  grantor, 
I^vis,  because— i^TVt,  he  was  not  before  the  court  as  a  party  to  the  suit; 
ieamd,  there  is  not  the  slightest  evidence  to  justify  the  court  in  granting  re- 
lief in  such  case;  thirdt  the  defendants  were  not  entitled  to  relief  as  against 
£arnfibaw. 

Unless  the  evidence  clearly  shows  a  mutual  mistake,  there  can  be  no  re- 
eoTeiy  in  any  case.  2  Kent,  Comm.  (11th  Ed.)  622;  Kerr,  Fraud  &  M.  422. 
Tliat  no  court  should  undertake  to  reform,  in  an  essential  manner,  an  instru- 
ment conv^ng  title  of  real  property,  without  having  before  it  all  the  parties 
to  be  affected  by  the  proposed  reformation,  is  the  true  doctrine.  Wyche  v. 
Green,  82  Ga.  341;  Gall  v.  Dearborn,  21  Wis.  511;  Davis  v.  Bogers,  33  Me. 
222;  Durham  v.  Bischof,  47  Ind.  211.  Grout  is  a  stranger  to  both  deeds  which 
be  seeks  to  reform. 

There  is  not  a  particle  of  evidence  to  the  effect  that  either  Houck  or  Lewis 
or  Darnshaw  was  ever  applied  to  by  any  person  to  correct  the  alleged  mis- 
take, and,  such  being  the  case,  we  take  it  to  be  well  settled  in  equity  that, 
vhere  a  deed  is  defective  by  mistake,  the  party  injured  thereby  must  apply  to 
tbe  grantor  for  correction  as  soon  as  he  discovers  the  mistake,  or  he  will  not, 
nor  will  his  grantees,  be  entitled  to  relief.  Black  v.  Stone,  88  Ala.  827; 
Beard  v.  Hubble,  9  Gill,  420;  Heck  v.  Bemka,  47  Md.  68;  Meador  v.  Parsons, 
19  Gal.  294. 

As  the  undisputed  evidence  is  that  Lewis  paid  the  taxes  on  the  twenty  acres 
in  controTersy  from  the  time  he  purchased  of  Houck  in  March,  1868,  until  he 
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*549  693  et  seq.,  and  721  *et  9eq.;  Browne,  Frauds,  §§  168-161, 
178,  189-191;  Mallory  v.  GUlett,  21  N.  Y.  412. 

The  judgment  of  the  court  below  will  be  reversed,  and  oaose  re- 
manded for  further  proceedings* 

(All  the  justices  concurring.) 


John  E.  Humphrey  v.  Miohasl  Collins. 
January  Term,  1880. 

1.  Evidence:  Objections  to:  Must  be  Speoiflc.    An  objection  to  the  in- 

troduction of  evidence  must  be  so  specific  that  the  court  may  know  from 
*  the  objection  what  the  question  is  which  it  is  called  upon  to  decide;  and 
unless  the  objection  is  thus  specific,  the  supreme  court  cannot  assume  that 
the  trial  court  decided  some  particular  question  which  it  might  or  might 
not  have  decided,  and  that  it  erred  in  its  decision.  [Long  v.  Kasebeer, 
28  Kan.  240,  and  cases  cited;  Stout  v.  Baker»  82  Slan.  115,  4  Pac.  Bep. 
141.] 

2.  Error:  Fresumption.   Error  is  never  presumed.    On  the  contrary,  it 

must  be  affirmatively  shown ;  and  before  a  judgment  Can  be  reversed  be- 
cause of  alleged  error,  it  must  be  affirmatively  shown  that  the  trial  court 
has  committed  some  material  error.  [Hargrove  v.  Woolf,  34 Kan.  107,  8 
Pac.  Bep.  192.] 

Error  from  Wyandotte  district  oonrt. 

At  the  July  term,  1878,  of  the  district  court,  Collins,  as  defendant, 
bad  judgment  against  Humphrey,  as  plaintiff,  who  brings  the  case  to 
this  court. 

N.  Cree,  for  plaintiff  in  error. 

J.  B.  Serogggy  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  for  false  imprisonment.  The 
answer  was  a  general  denial,  and  a  justification,  in  substance,  that 
the  defendant,  as  marshal  of  the  city  of  Wyandotte,  a  city  of  the  sec- 
ond class,  arrested  the  plaintiff  in  said  city,  under  a  city  ordinance, 
for  drunkenness.  The  plaintiff  in  error,  who  was  plaintiff  below, 
claims  that  the  court  below  erred  in  admitting  in  evidence  a 
*650  certain  rec^ord.  The  objection  to  the  introduction  of  said  rec- 
ord, and  the  exception  thereto,  are  as  follows :  *'To  the  read- 
ing of  which  extract  from  said  book  to  the  jury  as  evidence,  the  said 
plaintiff  objected ;  but  said  objection  was  overruled  by  the  court,  and 
said  extract  was  read  in  evidence  to  the  jury,  to  which  ruling  of  the 
court  plaintiff  excepted."  There  is  nothing  to  show  for  what  purpose 
this  record  was  introduced,  and  nothing  to  show  for  what  purpose  the 
plaintiff  supposed  it  was  introduced.  The  plaintiff  now  intimates, 
but  he  does  not  say  so,  that  it  was  introduced  to  prove  drunkenness 
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on  the  part  of  the  plaintiff.  Possibly  this  may  have  been  the  object 
for  which  it  was  introduced;  bat  the  record  does  not  so  show,  and  we 
cannot  know  that  such  was  the  object.  Probably,  it  was  not  neces- 
Eary  to  introduce  it  for  any  such  purposCi  for  seven  different  witnesses 
were  examined  on  the  trial,  and  their  testimony  probably  proved  he- 
jond  all  doubt  that  the  plaintiff  was  drank,  as  alleged  by  the  defend- 
ant. The  testimony  of  said  witnesses  has  not  been  brought  to  this 
conrt.  It  does  not  appear  that  the  plaintiff  objected  to  the  evidence 
beeanse  he  thought  it  would  tend  to  prove  that  he  was  drunk.  His 
objection  might  have  been  because  he  thought  that  the  record  was  not 
properly  aothenticated,  or  that  it  would  tend  to  prove  that  the  defend- 
ant was  marshal,  or  that  he  made  the  arrest  in  a  judicial  proceed- 
ing, or  that  Wyandotte  was  a  city  of  the  second  class,  or  that  it  had 
an  ordinance  against  drunkenness,  etc.  From  anything  shown  to 
this  court,  we  cannot  say  that  said  record  could  not  or  might  not  have 
been  introduced  in  evidence  for  some  proper  purpose.  We  therefore 
cannot  say  that  the  court  below  erred  in  admitting  it  in  evidence. 
This  court  has  repeatedly  decided  that,  as  a  rule,  a  general  objec- 
tion to  evidence  is  not  available.  Simpson  v.  Eimberlin,  12  Kan. 
*587,  and  cases  there  cited;  Willis  v.  Sproule,  13  Kan.  *257,  *263, 
*264,and  cases  there  cited;  Beinhart  v.  State,  14  Kan.  "^818,  "^323; 
CroBB  V.  National  Bank,  17  Kan.  386,  888;  Kansas  Pac.  By.  Go.  v. 
Cotter,  19  Kan.  88,  87,  88.  And  all  other  courts  decide  the 
*551  same  way.  The  objection  must  be  so  specific  that  the  ^court 
may  know  from  the  objection  what  the  question  is  which  it  is 
called  upon  to  decide;  and  unless  the  objection  is  thus  specific,  we 
cannot  assume  that  the  court  decided  some  particular  question  which 
it  might  or  might  not  have  decided,  and  that  it  erred  in  its  decision. 
Error  is  never  presumed.  On  the  contrary,  it  must  be  affirmatively 
shown;  and  before  a  judgment  can  be  reversed  because  of  alleged 
error,  it  must  be  affirmatively  shown  that  the  court  has  committed 
some  material  error.  In  this  case,  even  if  the  court  below  erred  in 
permitting  said  record  to  be  introduced  in  evidence,  the  error  was 
probably  entirely  immaterial. 

The  defendant's  answer  was  sufficient.  The  judgment  of  the  court 
below  will  be  affirmed. 

(All  the  justices  concurring.) 
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township  twelve,  range  twenty-fonr,  in  Jofanson  county,  in  the 
*566    district  court  of  said  county,  bis  peti*tion  being  filed  Decern- 

ber  27,  1877.  The  defendants  answered  by  a  general  denial, 
and  in  addition  alleged  a  mutual  mistake  in  the  deed  of  conveyance 
from  Solomon  Houck  (from  whom  both  plaintiff  and  defendants  claim 
title  in  this  action)  to  James  W.  Lewis,  and  from  Lewis  to  plaintiff 
in  error,  Earnshaw.  The  deed  from  Houck  to  Lewis  was  dated  March 
1,  1863,  and  purported  to  convey,  in  the  language  of  said  deed,  "a 
certain  piece  or  parcel  of  land,  situated,  lying,  and  being  in  Johnson 
county,  Kansas,  to-wit,  the  8.  E.  ^  of  the  N.  W.  ^  and  the  W.  ^  of 
the  8.  E.  i  of  the  N.  E.  ^  of  sec.  84,  T.  12  8..  and  B.  24  E.,  contain^ 
ing  60  acres.**  The  land  as  above  described  will  more  readily  appear 
by  reference  to  the  following  diagram : 

Diagram  qf  Section  84»  Toumehip  12,  Range  24,  Johnson  Countg^ 

Kansas. 

VOBTH. 


1^  •ores. 

80  •ores. 

20  acres 
in  dlspate. 

40  meres. 

20  MM. 

aOftcret. 

20MNB. 

160  sietm. 

1 

160  MM. 

1 

a 


SOUTH. 


•667 


The  testimony  shows  that  William  Holmes,  of  Kansas  City, 
Missouri,  was  the  scrivener  who  drew  both  deeds, — that  *is  to 
say,  from  Houck  to  Lewis,  and  from  Lewis  to  Earnshaw, — 

and  that,  in  drawing  the  latter  deed,  he  merely  copied  the  description 

from  the  former. 
Houck  sold  and  conveyed  to  Jacob  Pearson,  November  88,  1866, 
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by  warranty  deed,  all  of  the  said  north-east  quarter  of  said  section 
34,  except  the  west  half  of  the  south'west  quarter  thereof,  being  one 
hondred  and  forty  acres,  ^nd  Pearson  took  immediate  possession. 
Pearson  sold  and  conveyed  to  Nicholas  G.  Grout,  the  present  owner, 
all  of  said  noith-east  quarter,  except  said  west  half  of  the  sonih^west 
quarter  thereof,  Hay  18,  1868,  and  Grout  took  immediate  possession 
of  all  of  said  land,  and  has  been  in  the  quiet,  peaceable,  eiclusive, 
and  nndifitnrbed  possession  of  all  the  land  so  conveyed,  including  the 
twenty  acres  in  dispute^  until  the  commencement  of  this  suit,  and  is 
DOW  in  possession. 

The  deed  from  Lewis  to  Eamshaw  is  dated  February  24, 1872,  and 
under  said  deed  Eamshaw  swears  he  took  possession  of  and  improved 
the  sixty  acres  (being  in  a  compact  form)  which  be  supposed  he  pur- 
chased and  intended  to  purchase  from  Lewis.  The  deeds  were  all 
recorded  shortly  after  their  execution.  The  land  was  all  vacant  and 
unoccupied  at  the  time  of  the  deed  from  Houck  to  Lewis,  and  so  re- 
mained until  the  deed  from  Houck  to  Pearson,  when  he  took  posses* 
Bion  of  the  tract  described  in  his  deed.  Lewis  never  occupied  any  of 
the  land,  and  the  sixty  acres  which  Eamshaw  supposed  he  was  buy- 
ing remained  unoccupied  until  his  purchase,  when  he  took  possession. 
The  possession  so  held  by  plaintiff  and  defendant  of  the  respective 
tracts  remained  unchallenged  antil  the  commencement  of  this  action, 
in  December,  1877.  At  that  time  plaintiff,  finding  a  tax  title  out- 
standing on  the  west  half  of  the  south-west  quarter  of  the  north-east 
quarter  of  section  84,  the  east  twenty  acres  of  the  land  occupied  by 
him,  purchased  such  tax  title,  and  commenced  an  action  to  quiet  the 
title  of  the  heirs  of  Solomon  Honck,  and  at  the  same  time  this  action 

to  recover  possession  of  the  west  half  of  the  south-east  quar* 
*568    ter  of  the  north-east  'quarter  of  section  34,  the  tract  in  dispute. 

As  to  taxes,  defendant  Grout  testified  that  he  had  paid  all  the 
taies  since  the  date  of  his  purchase,  on  all  the  land  in  bis  deed,  in* 
eluding  the  tract  in  dispute,  and  had  the  receipts  therefor  in  his  pos- 
session; while  Lewis  testified  that  he  paid  the  taxes  qn  the  disputed 
tract  from  1864  to  1872  inclusive,  except  during  the  years  1866, 1866, 
1S67,  1868,  and  1869,  and  that  for  those  years  some  person  without 
his  knowledge  or  consent  paid  them. 

The  court  found  for  the  defendants,  that  Crout  was  the  owner  and 
entitled  to  the  possession ;  that  he  had  been  in  actual  possession  since 
November,  1866;  that  plaintiff  had  never  had  actual  possession,  and 
never  claimed  a  right  thereto,  till  the  commencement  of  this  action; 
that  there  was  a  mistake  in  the  description  of  the  land  intended  to 
be  conveyed  in  the  deed  from  Lewis  to  plaintiff,  and  that  plaintiff  ao- 
qoired  no  title  by  virtue  of  said  deed  to  said  land  as  against  the  de- 
fendants. It  then  rendered  judgment  that  defendant  Grout  was  the 
owner,  and  entitled  to  possession,  and  that  the  defendants  recover 
costs. 
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It  seems  to  us  that  there  is  one  principal  gaestion :  Does  the  evi- 
denoe  sastain  the  conclusions  of  the  court  ?  Upon  the  record,  clearly 
plaintiff  had  the  better  title.  Houck's  deed  to  Lewis  was  prior  in 
date  and  first  of  record.  There  was  no  actual  possession  at  the  time 
by  any  one,  and  therefore  no  constructive  notice  of  any  equities.  Of 
course,  a  mutual  mistake  is  a  mistake  by  each.  If  either  party  in- 
tended the  tract  actually  described,  there  was  no  mutual  mistake; 
and  in  the  absence  of  fraud  the  conveyance  must  stand  as  of  the 
land  described.  Now,  of  the  three  parties  to  the  two  deeds  under 
which  plaintiff  claims,  the  plaintiff  testifies  that  be  intended  to  pur- 
chase, and  supposed  he  was  purchasing,  the  west  half  of  the  south- 
west quarter,  and  not  the  disputed  tract.  On  the  other  hand,  Lewis 
deposes  that  he  intended  to  purchase  from  Houck,  and  to  convey  to 
plaintiff,  the  very  land  described ;  and  Houck  was  dead,  and  could 

not  be  heard  as  to  his  intentions.  Nevertheless,  there  is  evi- 
*569    dence  tending  to  show  that  *both  Houck  and  Lewis  intended 

the  west  half  of  the  south-west  quarter,  and  that  there  was 
simply  an  error  on  the  part  of  the  scrivener  in  drawing  the  deed. 
Lewis  does  not  claim  that  he  examined  and  selected  from  personal 
observation  the  two  tracts  described.  The  land  was  all  vacant.  Or- 
dinarily, a  party  purchasing  would  prefer  land  in  one  body,  rather 
than  in  two  tracts  with  an  intervening  forty  acres.  If  such  separate 
tracts  were  in  fact  selected,  there  must  have  been  some  reason—- 
something  in  the  character  of  the  tracts,  or  their  location — which 
caused  the  selection.  If  such  facts  existed,  Lewis  could  have  named 
them,  and  thus,  by  the  reasons  therefor,  have  sustained  the  fact  of 
an  actual  selection.  This,  it  is  true,  is  but  negative  evidence,  but  is 
entitled  to  weight.  We  are  justified  in  assuming  that  these  men  did 
act  as  men  will  ordinarily  act;  and,  if  the  act  be  a  departure  from 
ordinary  conduct,  special  reasons  must  exist  therefor,  and  the  ab- 
sence of  any  such  special  reasons  casts  a  doubt  as  to  the  existence 
of  the  alleged  act.  Further,  the  deed  itself  carries  strong  internal 
evidence  to  the  contrary  of  Lewis*  testimony.  It  commences  the  de- 
scription thus,  *' A  certain  piece  or  parcel  of  land,"  and  closes  with, 
"containing  sixty  acres."  Now,  if  the  disputed  tract  was  intended, 
there  were  two  certain  pieces  or  parcels.  We  use  the  term  '*one  cer- 
tain piece  or  parcel"  to  describe  a  single  body  of  land,  and  contigu- 
ous tract,  and  not  two  distinct  tracts,  separated  by  intervening  land 
held  under  different  ownership.  It  will  be  noticed  that  there  was  no 
unity  of  use,  for  the  lands  were  vacant,  and  not  simply  two  parts  of 
one  farm.  There  was  no  unity  in  situation, — no  unity,  in  fact,  at  all, 
— nothing  from  which  a  oneness  in  description  could  be  aptly  implied. 
Further,  this  one  piece  or  parcel  is  described  as  containing  sixty 
acres.  These  words  close  the  description,  and  add  some  force  to  the 
implication  of  an  intentional  unity  in  the  tract,  for,  if  two  separate 
tracts  were  intended,  we  should  ordinarily  look  for  the  quantum  of 
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acres  to  be  added  to  each  description, — the  one  here  of  forty,  and 
the  other  of  twenty,  acres. 

Again,  as  evidence  of  the  understanding  of  Houck,  the  grantor, 
*570  it  appears  that  three  years  later  he  conveyed  this  'disputed 
tract  to  Pearson.  The  description  in  this  deed  is  of  the  entire 
quarter  except  twenty  acres,  the  west  half  of  the  south-west  quarter 
thereof.  This,  of  course,  tends  to  indicate  his  understanding  of  what 
be  had  conveyed  to  Lewis,  for  it  will  not  be  presumed  that  he  was 
Mting  dishonestly  in  these  transactions;  and  that  he , did  not,  ap- 
pears also  from  the  fact  that  he  never  conveyed  this  west  half  of  the 
sooth-west  quarter,  and  plaintiff's  action  to  quiet  title  was  against 
hifi  Qnknown  heirs. 

Farther,  it  should  be  noticed  that  Lewis  was  a  resident  of  Howard 
eoonty,  Missouri,  remote  from  the  land,  so  that  his  dealings  with  it 
and  understanding  of  it  would  be  more  likely  based  upon  records  and 
deeds  than  upon  actual  knowledge  and  selection.  Still  further,  the 
loDgcontinued  occupation  and  acquiescence  is  a  circumstance  to  be 
considered  as  throwing  light  upon  remote  .transactions  like  this.  Tak- 
ing all  these  matters  into  consideration,  we  are  unable  to  say  that 
there  was  not  testimony  from  which  the  court  could  fairly  hold  that 
there  was  a  mutual  mistake  in  the  description  in  the  two  deeds  under 
which  plaintifiF  claims,  and  that  the  tract  in  dispute  was  never  in- 
tended to  be  conveyed  by  them.  * 

These  conclusions  obviate  the  necessity  of  any  inquiry  into  the  prop- 
osition discussed  by  counsel  for  plaintiff,  and  fortified  with  many  cita- 
tions, that,  if  Houck  or  Lewis  intended  the  disputed  tract  in  the  first 
deed,  that  tract  passed  by  the  deed  to  plaintiff,  notwithstanding  his 
mistaken  supposition  that  the  latter  could,  notwithstanding  his  inten- 
tion, avail  himself  of  all  of  Lewis*  rights,  and  take  the  very  land  he 
owned  and  in  fact  conveyed;  for,  if  the  mistake  runs  through  the  en- 
tire chain  of  title,  there  is  nothing  back  of  his  own  deed  upon  which 
plaintiff  can  rest.  Further,  the  failure  to  make  Lewis  a  party  can- 
not cut  off  defendant  from  all  defenses,  legal  or  equitable,  which  he 
may  have  to  plaintiff's  claim  of  possession.  The  judgment  does  not 
attempt  in  terms  to  reform  any  deeds,  but  simply  adjudges  defend- 
ant's title  and  right  of  possession  to  be  good.  Whether  Lewis  is 
bound  by  this  judgment  or  not,  and  what  effect  it  may  have 
*571  upon  plain*tiff's  liability  to  him  for  the  balance  of  the  pur- 
chase mono}'  not  yet  paid,  are  questions  not  before  us.  All 
that  this  judgment  attempts  to  do  is  to  establish  defendant's  right  of 
possession  as  against  plaintiff's  claim.  The  effect  of  this  adjudica* 
tion  upon  those  not  parties  to  this  action  must  be  considered  in  other 
actions. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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Samubl  M.  Speeb  r.  Misboubi,  E.  &  T.  By.  Go.  and  others. 

January  Tenn»  1880. 

Jurisdictioii:  Indian  Territory :  Fresamption:  Judicial  Notice;  Con- 
flict of  Laws.  In  an  action  by  a  brakeman  against  a  railroad  company, 
to  recover  damage?  sustained  while  engaged  in  running  a  train,  through 
the  negligence  of  the  company,  an  ob^ction  to  the  introduction  of  any 
testimony  was  sustained  on  the  ground  that  the  petition,  which  averred 
that  the  injury  was  done  in  the  Indian  country  south  of  Kansas,  con- 
tained no  allegation  that  either  plaintiff  or  defendant  had  license  or  legal 
authority  to  enter  that  country,  or  engage  in  the  running  of  railroad 
trains  through  it,  or  that  there  was  any  law  in  force  within  its  limits, 
either  giving  a  cause  of  action  for  such  a  wrong  or  prescribing  a  rule  of 
damage.  Held  error;  that  there  ia  no  presamptton  that  a  party  is  a 
wrong-doer  because  of  entering  into  any  state  or  territory  of  the  United 
States  or  engaging  therein  in  any  ordinarily  lawful  occupation;  the  pre- 
sumption is  the  reverse.  That,  if  we  take  judicial  notice  of  the  laws  and 
treaties  of  the  United  States,  designed  to  secure  to  the  Indians  the  occu- 
pation of  this  country,  we  find  special  reservation  of  a  right  to  license  the 
construction  of  a  railroad  through  it,  and  from  the  long  continuance  of 
the  defendants  in  running  this  railroad,  we  are  to  presume  that  they 
have  received  such  license.  That,  as  the  act  complained  of  is  one  which, 
both  by  the  common  and  the  civil  law,  as  well  as  by  the  dictates  of  nat- 
ural justice,  entitles  the  injured  party  to  compensation,  we  are  to  pre- 
sume that  the  laws  in  force  within  that  locality  are  so  like  ours  as  to  give 
a  right  to  relief;  or,  perhaps,  it  were  better  to  say  that  no  law  has  been 
enacted  in  that  juriscUction  which  countenances  such  a  wrongt  or  permits 
it  to  go  unredressed. 

*672     *Error  from  Labette  district  court. 

Action  by  Speer  against  the  Missouri,  Kansas  &  Texas  Bail- 
way  Company  and  the  Union  Trust  Company,  of  New  York,  to  re- 
cover damages  for  personal  injuries  received  by  him  while  in  the 
service  of  the  railroad  company.  Trial  at  the  November  term,  1879, 
of  the  district  court,  and  judgment  for  the  defendants.  New  trial 
denied,  and  the  plaintiff  brings  the  case  here. 

r.  C\  Cory  and  Clough  Jt  Wheats  for  plaintiff  in  error. 

The  petition  stated  a  cause  of  action  against  the  defendant  companies. 
Dow  V.  Kansas  Pacific  liy.  Co.,  8  Kan.  *642;  Kansas  Pacific  Ry.  Co.  v. 
Pointer,  9  Kan.  *620;  Kansas  Pacific  Ry.  Co.  v.  Salmon,  11  Kan.  ♦SS,  and  14 
Kan.  ♦524;  Chicago,  R.  I.  &P.  R.  Co.  v.  Dovle.  18  Kan.  69;  Kansas  Pacific  Ry. 
Co.  V.  Little.  19  Kan.  267;  Union  Trust  Co.  v.  Kendall,  20  Kan.  615;  Nelson 
v.  Vermont  &  C.  R,  Co.,  26  Vt.  717. 

The  district  court  ruled  adversely  to  the  plaintiff  in  error,  because  the  pe- 
tition does  not  state  what  the  law  relative  to  such  a  case  as  is  stated  in  the 
petition  was  at  the  time  when,  and  the  place  where,  the  injuries  were  received. 
We  submit  that  it  was  not  necessary  to  do  so.  This  court  will,  as  that  court 
should  have  done,  take  judicial  notice  that  the  common  law  on  such  subjects 
was  in  force  there ;  and  if  not,  then  that  this  court  will,  and  siud  district  court 
should,  have  presumed  the  law  of  that  place  was  the  same  as  the  law  of  Kan- 
sas on  similar  subjects.  Furrow  v.  Chapin,  13  Kan.  *107,  *113;  Dodge  v. 
Coffin,  15  Kan.  ♦285;  Whitford  v.  Panama  R.  Co.,  23  N.  Y.  475;  Monroe  v. 
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Douglass,  5  N.  Y.  452;  Mulherrin  y.  Delaware,  L.  &  W.  B.  Oo., 81  Pa.  St.  366; 
T^ler,  Usury,  85,  86;  Ackerson  v.  Erie  By.  Co.,  81  N.J.  Law,  309;  Chicago, 
B.  I.  &  P.  R.  Co.  V.  Doyle,  18  Kan.  58. 

When  employers  are  liable  for  not  taking  proper  precautions  to  guard 
against  injuries  to  persons  in  their  employ,  see  Baxter  v.  Roberts,  44  Cal. 
167;  Hardy  v.  Caiolina  Cent.  R.  Co.,  74  N^.  0.  784;  Deppe  v.  C,  R.I.  &  P. 
B.  Co.,  38  Iowa,  592;  Ford  v.  Fitchburg  R.  Co.,  110  Mass.  260,  262;  Avilla 
V.  Nash.  117  Mass.  818;  Porter  v.  Hannibal  A  St.  J.  R.  Co.,  60  Mo.  160;  Chi- 
cago &  N.  Ry.  Co.  V.  Jackson,  55  111.  492:  Toledo,  P.  &  W.  Ry.  Co.  v.  Con- 
roy.  61  111.  162;  Chicago,  R.  I.  A  P.  R.  Co.  v.  Doyle,  18  Kan.  66. 

The  place  where  the  injury  happened  was  in  that  part  of  the  country  south 
of  Kansas  which  was  once  a  part  of  the  province  of  Louisiana  while  it  be- 
longed to  France  and  Spain,  alternately,  during  which  time  the  civil 
^573  law  waa  in  force  ^therein.  The  civil  law  as  to  such  questions  as 
ihoee  involved  in  this  case,  in  relation  to  the  duties  and  obligations  of 
an  employer  towards  a  servant,  in  the  matter  of  furnishing  safe  matetial  and 
eompetent  co-servants,  superior  servants,  is,  as  we  understand  it,  similar  to 
tlie  commen  law.    Whart.  Neg.  §§  22,  23,  720. 

The  province  of  Louisiana  was  ceded  to  the  United  Statei^  in  1803,  (8  U.  S. 
St.  at  Large,  200,)  and  was  by  the  act  of  congress  of  March  26, 1804,  divided 
into  two  territories, — all  thereof  south  of  the  thirty-third  degree  of  north  lat- 
itude being  called  Orleans,  (2  U.  S.  St.  at  Large,  283,  6  1,)  and  all  north  of 
thai;  degree,  the  district  of  Louisiana,  (Id.  287,  §  12.)  The  governor  and 
judges  of  Louisiana  were  authorized  to  pass  laws,  etc.,  (Id.  8  12,^  and  the 
laws  previously  in  force  were  to  continue  in  force,  etc.,  (Id.  §  18.)  By  the 
act  of  March  3,  1805,  said  district  of  Louisiana  was  made  into  the  territory  of 
Louisiana,  with  the  same  boundaries,  (2  U.  S.  St.  at  Large,  331,  §  1,)  and'the 
laws  therein  were  continued  in  force,  etc.»  (Id.  382,  §  9;)  and  by  the  act  of 
June  4»  1812,  the  name  of  said  territory  was  changed  to  be  the  territory  of 
Missouri,  with  the  same  boundaries,  (2  XJ.  S.  St.  at  Large,  743.)  And  the 
laws  in  force  in  said  territory  of  Louisiana  were  to  continue  in  force,  eta,  (Id. 
747,  §  16.)  While  the  aforesaid  part  of  the  country  south  of  Kansas  was  part 
of  tbat  territory  of  Missouri,  the  legislature  thereof,  in  pursuance  of  section 
4  of  the  last  above-mentioned  act,  adopted  and  put  in  force  the  common  law 
of  England,  substantially  as  it  is  now  in  this  state.  Ter.  Laws  Mo.  486,  §  1, 
Act  of  January  19,  1816.  By  the  act  of  March  2,  1819,  Arisianfifas  territoiy 
was  erected  out  of  that  part  of  the  territory  of  Missouri,  so  as  to  include  the 
part  of  said  country  south  of  Kansas,  where  plaintiff  was  injured,  (8  U.  S.  St. 
at  Large,  493,  §  1;)  and  the  laws  continued  in  force,  (Id.  495,  §  10.)  For  the 
enabling  act  to  admit  Arkansas,  etc.,  passed  June  15, 1836,  see  5  U.  S.  St.  at 
Large,  50. 

By  reference  to  the  treaty,  twenty-second  of  February,  1819,  with 
*574  ^'Spain,  (8  U.  S.  St.  at  Large,  254,  etc.,  art.  3,)  it  will  be  seen  that 
the  place  of  injury  was  conceded  to  belong  to  the  United  States,  and 
therefore,  of  course,  to  be  within  the  territory  of  Missouri  when  the  common 
law  was  adopted  therein  in  1816,  as  is  shown  by  said  territorial  act  of  1816, 
aod  as  that  law — ^that  is,  the  common  law — ^thus,  in  1816,  became  the  law  of 
the  whole  of  the  territory  of  Missouri,  including  the  part  thereof  where  plain- 
tiff was  afterwards  injured,  as  stated  in  his  petition,  it  follows  that  the  com- 
mon law  stiJl  remains  there  in  force,  (Stout  v.  Keyes,  2  Doug.  Mich.  184, 189,) 
because  the  presiunption  is  that  the  law  continues  as  it  was,  in  the  absence 
of  any  showing  to  the  contrary;  and  as  Labette  county,  as  well  as  where  this 
coQit  is,  was,  with  the  place  of  injury,  and  the  now  stdtes  of  Missouri  and 
Arkansas,  when  said  act  of  1816  was  adopted,  all  parts  and  parcels  of  one 
and  the  same  territory,  the  laws  of  which  were  operative  in  1816  throughout 
the  whole  of  the  then  territory  of  Missouri,  it  follows  that  this  court,  as  well 
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as  said  Labette  district  court,  should  take  Judicial  notice  of  the  act  of  1816, 
whereby  the  common  law  was  so  put  In  force,  and  became  the  law  of  the  land 
where  said  place  of  injury  occurred. 

Of  course,  a  court  takes  Judicial  notice  of  all  laws  which  have  been  oper- 
ative here,  and  were  enacted  by  any  civil  government  acting  under  authority 
of  tiie  United  States  and  of  the  territorisd  boundaries  of  such  civil  govern- 
ment while  this  part  of  this  state  was  part  thereof,  and  therefore  we  luk  that 
said  judgment  and  decision  be  reversed,  and  a  new  trial  granted. 

David  Kelso,  for  defendants  in  error. 

It  does  not  appear  in  the  petition  that  either  plaintiff  or  defendants  had  any 
license  or  legal  authbrity  to  be  or  to  do  business  within  the  Indian  countiy,  or 
that  a  cause  of  action  ever  arose  or  had  any  legal  existenoe  there,  or  that  the 
law  (if  any  existed  therein)  furnished  the  plaintiff  any  remedy  or  rule  of 

damage. 
*575      This  court  will,  as  the  court  below  did,  take  judicial  notice  *that  the 

sovereignty  of  all  that  country  south  of  Kansas  and  north  of  Texas,  and 
lying  between  ttie  western  line  of  Arkansas  and  the  lOOtli  degree  of  longitude 
west,  and  known  as  the  Indian  country,  is  vested  exclusively  in  the  United 
States,  and  that  such  country  has  been,  and  still  is,  by  the  treaty  and  law-malL- 
ing  powers  of  the  United  States,  dedicated  and  granted  to  the  Indians  residing 
therein  as  their  place  of  abode;  that  no  law,  whether  civil  or  common,  except 
that  made  by  the  law-making  power  of  the  United  States,  has  any  force  or 
operation  therein  affecting  non-inhabitants  thereof;  that  no  court  has  been  es- 
tablished or  exists  therein,  having  jurisdiction  over  or  taking  cognizance  of 
any  matter  arising  therein,  not  criminal,  respecting  any  person  not  an  Indian 
or  a  member  of  an  Indian  tribe;  and  that  no  such  jurisdiction  has  been  ac- 
corded to  any  court  outside  the  limits  of  such  country,  unless  one  of  Uie  par- 
ties be  an  inhabitant  of  said  Indian  country  and  the  other  an  inhabitant  out- 
side thereof,  as  plaintiff  or  defendant;  and,  as  to  this,  exclusive  original  juris- 
diction is  given  to  the  nearest  United  States  district  court.  Seventh  article 
of  treaty  between  United  States  and  Cherokee  Nation  of  Indians,  concluded 
^  July  19,  1866,  prodiaimed  August  11,  1866.    14  U.  S.  St.  at  Large.  785;  Rev. 

St.  U.  S.  §§  1839, 1840,  2114,  and,  generally,  chapter  4,  p.  878. 

If  the  plaintiff  was,  at  the  time  his  alleged  injuries  occurred,  a  member  of 
an  Indian  tribe,  residing  in  the  Indian  country,  and  the  defendants  not  in- 
habitants thereot  then,  under  the  seventh  article  of  the  above-mentioned 
treaty,  the  nearest  United  States  district  court  has  original  exclusive  jurU' 
diction^  the  place  where  plaintiff's  injuries  occurred  being  within  the  bound- 
aries of  the  Cheix>kee  nation  of  Indians.  7  U.  S.  St.  at  Large,  311.  If  he 
had  no  license  or  legal  authority  to  be  or  to  do  business  within  the  Indian 
territory,  or  if  neither  plaintiff  nor  defendants  had  any  such  license  or  au- 
thority, then  the  contract  of  service  between  them  was  in  violation  of  the 
above  treaty,  and  void.    Twenty-seventh  article  of  same  treaty.    This  treaty 

further  provides  that  all  persons  not  in  the  military  service  of  the 
*576     United  States,  not  citizens  of  the  ^Cherokee  nation,  are  prohibited 

from  coming  into  the  territory,  or  remaining  in  the  same,  with  cer- 
tain exceptions,  which  do  not  help  the  plaintiff  or  parties  to  this  suit. 
Twenty-seventh  article  of  same  treaty. 

The  courts  will  give  no  man  a  remedy  when  founded  upon  or  made  in  con- 
templation of  the  violation  of  law  or  a  treaty.  Springfield  Bank  v.  Merrick, 
14  Mass.  322;  Hui^t  v.  Knickerbacker,  5  Johns.  327;  Craig  v.  State,  4  Pet. 
410;  Griffith  v.  Buffum,  22  Yt.  184.  The  treaties  and  laws  of  the  United 
States  contemplate  the  Indian  territory  as  completely  separated  from  that  of 
the  states,  and  provide  that  all  intercourse  with  the  inhabitants  thereof  shall 
be  carried  on  exclusively  by  the  United  States  government.    Worcester  v. 
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Georgia.  6  Pet.  515.  In  this  counti^,  appropriated  by  the  United  States  to 
the  civilization  and  settlement  of  the  various  tribes  of  Indians  located  therein, 
and  hedged  about  with  non-intercourse  laws,  and  in  which  the  only  rule  of 
legal  action  is  that  enacted  by  the  Indian  councils,  under  the  authority  and 
sQpervision  of  the  United  States,  and  which  is  made  applicable  to  the  lawful 
inbabitants  thereof » there  is  no  ground  for  the  assertion  that  the  court  below 
should  have  presumed*  or  that  this  court  will  presume,  that  either  the  com- 
mon law  of  England,  or  the  civil  law  of  France,  or  the  laws  of  Spain,  are  in 
force  or  have  any  operation  therein.  This  court,  in  Furrow  v.  Ohapin,  18 
Ran.  *118,  says:  **  We  are  not  bound  to  presume  that  the  common  law  pre- 
Tails  everywhere  or  anywhere  outside  of  Kansas." 

The  oonrts  of  this  state  have  no  power  to  send  process  into  the  Indian  ter* 
ritory.  The  attendance  of  witnesses  at  court  cannot  be  compelled  therefrom. 
The  taking  of  testimony  by  deposition  or  commission  cannot  be  enforced 
therein,  and,  in  view  of  these  matters,  the  courts  of  this  state  are  asked  to 
afford  redress,  and  apply  the  laws  thereof  in  cases  of  tort  occurring  in  that 
<.<>untry  whenever  and  wherever  sued  in  this  state.  Let  tliis  be  the  established 
role,  and  the  courts  on  the  border  would  be  flooded  with  such  cases.  The 
territories  of  the  United  States  must  be  under  the  dominion  thereof,  or  be 
without  any  government,  as  they  are  not  subject  to  the  jurisdiction  of  any 

state.  1  Kent,  Comm.  423,  474. 
*577  *It  is  confidently  assumed,  since  the  constitutional  and  lawful  powers 
exercidng  rightful  authority  in  the  Indian  country  have  established 
no  rale  of  damage,  and  have  failed  to  provide  any  redress  or  remedy  in  oases 
like  this,  that  the  plaintiff  cannot  move  into  the  state  of  Kansas,  and  claim  a 
right  to  damages  under  our  law.  A  cause  of  action  must  have  a  legal  exist- 
ence at  the  time  and  place  where  the  injury  occurred,  and  that  locality  or  sov- 
ereignty must  furnish  the  rule  of  damage  and  the  remedy.  They  do  not  ex- 
ist in  expectancy,  or  lie  in  abeyance,  dependent  on  their  enforcement  upon 
the  amotion  of  the  injured  party  to  a  state  or  sovereigjity  where  such  rule  and 
remedy  do  exist,  bad  the  cause  of  action  arisen  therein.  If  there  is  no  right 
to  recover  for  an* alleged  injury  in  the  state  or  sovereignty  where  committed, 
there  can  be  none  in  any  other  state  or  sovereignty.  Campbell  v.  Bogers,  19 
Law  Eep.  829;  Whitford  v.  Panama  R.  Co.,  3  Bosw.  67,  23  N.  Y.  466,  471; 
Wburt.  Confl.  Laws,  §§  477,  479,  and  note,  707;  Le  Forest  v.  Tolman.  117 
Mass.  109;  Green  v.  Van  Buskirk,  5  Wall.  307;  Gordon  v.  U.  S.,  7  Wall. 
193. 

It  matters  not  what  law  impressed  the  land  where  the  plaintiff's  injury 
^lappened  by  the  enactment  of  the  territorial  government  of  Missouri  in  1816. 
nie  courts  will  officially  notice  that  seven  states  have  since  been  organized 
^  admitted  into  tlie  Union  out  of  this  territory,  and  that  the  Indian  coun- 
try wherein  the  said  injuries  occurred  has  been  since  carved  out  of  it,  and  set 
spart  for  the  exclusive  use  and  occupancy  of  the  Indians  located  therein,  with- 
ont  any  local  government  except  that  above  indicated,  and  that  the  inter- 
worse  laws  of  the  United  States  applicable  thereto  give  neither  the  plaintiff 
nor  defendants  any  right,  leave,  or  license,  to  enter  and  do  business  therein, 
uid  without  which  such  acts  are  in  contravention  of  law.  It  followstbat,  un« 
jess  the  petition  shows  such  right,  leave,  or  license,  and  that,  unless  the  law 
>Q  force  therein  afforded  a  remedy  for  the  plaintiff's  wrongs,  it  did  not  state 
^cts  sufficient  to  constitute  a  cause  of  action,  and  the  judgment  below  should 
be  affirmed. 

*578    *BRBWB&y  J.     7h6  petition  filed  in  the  lower  court  avers  that, 
on  the  sixteenth  day  of  January,  1871,  the  plaintiff  was  in  the 
service  of  the  defendants  as  a  brakeman,  on  a  running  train  on  de- 
fendants' railroad  track,  at  a  certain  division  thereof,  in  the  countrr 
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south  of  the  state  of  Kansas,  and  while  so  engaged  he  was  injured  at 
said  time  and  place  in  his  person  and  health,  by  and  through  the  neg- 
ligence of  the  defendants,  their  servants  and  agents,  without  any 
fault  on  his  part,  and  so  forth.  Issues  were  joined  on  these  aver- 
ments. At  the  trial  of  said  cause,  an  objection  was  made  by  the  de- 
fendants to  the  giving  of  any  evidence,  on  the  ground  that  the  peti- 
tion did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  This 
objection  the  court  below  sustained,  and  gave  judgment  to  the  defend- 
ants for  costs.  Of  this  ruling  and  decision  the  plaintiff  in  error  com- 
plains, and  brings  the  case  on  this  point  into  this  court  for  review. 

While  the  petition  does  not  distinctly  name  the  Indian  territory  as 
the  place  of  the  injury,  yet  the  fact  so  appeared,  and  the  arguments 
of  counsel  are  based  upon  that  as  a  fact.  We  shall  proceed  upon 
that  assumption.  The  petition  charges  negligence  on  the  part  of  the 
defendants, — negligence  in  the  condition  of  the  track,  in  the  man- 
agement of  the  train,  and  in  the  employment  of  an  unfit  and  incom- 
petent engineer,  conductor,  etc.  It  is  very  full  and  specific;  indeed, 
the  main  criticism  we  should  place  upon  it  is  its  unnecessary  repetition 
and  prolixy.  Beyond  question  it  would  have  been  sufficient  under 
repeated  ruling^  if  it  had  charged  the  injury  to  have  been  done  within 
the  limits  of  this  state.  Dow  v.  Kansas  Pac.  Ry.  Co.,  8  Kan.  *642; 
Union  Pac.  Ey.  Co.  v..  Milliken,  Id.  *64:7 ;  Kansas  Pac.  By,  Co. 
V.  Little,  19  Kan.  267 ;  Union  Pac.  By.  Co.  v.  Young,  Id.  488.  Doubt- 
less, also,  it  would  have  been  sufficient  if  it  had  alleged  that  the 
civil  law  prevailed  at  the  place  of  the  injury.  Wharton,  in  his  work 
on  Negligence,  §  720,  says : 

*579  "Hence  we  understand  the  rulings  of  the  Roman  Jurists  *and  their 
successors,  that  the  employer,  by  the  nature  of  his  contract,  {oondtso^ 
tor  omnia  secundum  legem  conductionis  facere  debet,)  is  bound  to  the  servant 
to  supply  the  latter  with  proper  materials  for  work,  and  to  sun-ound  him 
with  such  guards  as  vnll  enable  the  work  to  be  safely  performed  by  the  serv- 
ant. If,  through  the  employer's  negligence  in  this  respect,  the  servant  is  in- 
jured, the  master  is  liable  to  the  servant  to  make  good  the  damage." 

In  this  the  civil  and  the  common  law  accord.  Whart.  Neg.  %%  208, 
209.  The  specific  objection  is  that  the  place  of  the  injury  being  the 
Indian  territory,  a  body  of  land  set  apart  for  Indian  occupation, 
there  is  no  allegation  that  either  plaintiff  or  defendants  had  license 
or  legal  authority  to  enter  that  territory,  or  engage  in  the  running  of 
railroad  trains  through  it,  or  that  there  was  any  law  in  foree  within 
its  limits  either  giving  a  cause  of  action  for  such  a  wrong,  or  furnish- 
ing a  remedy  therefor,  or  prescribing  a  rule  of  damage.  We  do  not 
think  the  objection  well  taken.  We  are  not  to  presume  that  any 
party  is  a  wrong-doer  in  going  into  or  being  within  any  state  or  ter- 
ritory  of  the  United  States.  We  know  that  the  Indian  territory  is  set 
apart  for  the  occupation  of  Indians,  because  we  take  judicial  knowl- 
edge of  the  laws  and  treaties  of  the  United  States,  and  in  those 
treaties  we  find  express  reservation  of  a  right  to  license  the  building 
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and  ranning  of  a  railroad  through  that  territory.  Treat;  between 
the  United  States  and  the  Creek  Indians,  of  July  19, 1866,  (14  U.  S. 
St.  p.  787,  art.  5;)  Treaty  between  the  United  States  and  the  Ghoo- 
taws  and  Chiokasaws,  (14  U.  S.  St,  p,  771  art.  6.) 

Now,  the  petition,  by  alleging  that  the  defendant  had  had  for  a 
long  time  prior  to  this  injury  knowledge  of  the  defeotive  condition  of 
this  track,  and  had  failed  to  repair  it,*  shows  a  long-continued  occu- 
pation. Perhaps,  also,  we  may  take  judicial  knowledge  that  for 
years  prior  thereto  the  defendants  had  been  running  trains  out  of  this 
state  and  into  and  through  that  territory.  Indeed,  the  struggle  be- 
tween two  railroad  corporations  to  first  complete  a  track  to 
*580  the  south  *line  of  the  state,  for  the  sake  of  securing  a  right 
of  way  through  the  Indian  country,  is  a  part  of  the  general 
history  of  the  state.  At  any  rate,  we  know  that  a  railroad  of  many 
miles  in  length  is  not  built  in  a  day.  Hence,  from  its  yery  continu- 
ance, we  may  presume  that  duch  building  and  running  of  a  line  of 
railroad  by  the  defendants  was  with  the  knowledge  and  assent  of  the 
general  government,  which  by  express  treaty  stipulation  had  power 
to  license  and  permit  it;  so  that,  whether  we  rest  upon  general  pre- 
sumptions, or  upon  any  matters  of  which  we  may  take  judicial 
knowledge,  we  must  hold  that  defendants  were  guilty  of  violating  no 
law  in  building  or  running  a  railroad  through  the  Indian  country. 

So  far  as  regards  the  law  in  force  ixt  that  country,  we  may  also  re- 
sort to  presumptions.  '"The  general  rule  is  that,  in  the  absence  of 
proof  to  the  contrary,  the  court  will  presume  that  the  laws  of  a  for- 
eign state  are  precisely  like  the  laws  of  the  state  in  which  the  court 
is  held.  That  is  to  say,  the  laws  of  a  country  to  whose  courts  a 
party  appeals  for  redress,  furnish  in  all  cases  prima  facie  the  rule  of 
decision ;  and  if  either  party  wishes  the  benefit  of  a  different  rule  or 
law,  as  for  instance,  lex  domieiHi,  lex  loci  contracttu,  or  lex  loci  rei 
sita,  he  must  aver  and  prove  it."  Tyler,  Usury,  85;  Monroe  v. 
Douglass,  6  N.  Y.  447.  Or  as  said  by  Judge  Valentine,  in  his  opin- 
ion in  the  case  of  Dodge  v.  Coffin,  15  Kan.  *285 :  '*In  the  absence  of 
anything  showing  the  contrary,  we  presume  that  the  laws  of  other 
states  are  substantially  the  same  as  our  own;*'  and  in  support  of 
this,  he  cites  a  number  of  authorities.  See,  also,  Hynes  v.  McDer- 
mott,  N.  T.  C.  P.;  19  Amer.  Law  Beg.  (N.  S.)  219;  O'Bourke  v. 
0  Bonrke,  (Mich.)  9  Beporter,  471. 

Now,  if  the  cause  of  action  is  one  which,  if  arising  within  this 
state,  would  spring  solely  from  some  special  and  local  statute,  and 
not  independent  of  statute  from  general  law,  it  may  perhaps  be  that 
there  would  be  no  presumption  of  a  similar  statute  in  the  foreign 
jurisdiction,  and  that  a  special  averment  of  its  existence  would  be 
essential.  But  that  is  not  this  case,  and  therefore  calls  for  no 
*581  determination  at  present*  *Here,  the  act  complained  of  is 
one  which,  independent  of  any  local  statute,  and  by  virtue  of 
general  law,  both  civil  and  common,  gives  to  the  injured  party  a  right 
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of  action.  I^  is  an  act  which,  by  the  plainest  principles  of  natural 
justice,  entitles  the  shfferer  to  compensation;  and  that  sach  an  act, 
wherever  done,  creates  a  cause  of  action,  we  are  to  presume.  Per- 
haps it  may  be  better  stated  to  say  that  we  are  to  presume  that  no 
local  enactment  exists  to  deprive  a  party  of  a  cause  of  action  to  which 
natural  justice  would  otherwise  entitle  him.  If  the  charge  were  that 
defendant  had  taken  and  appropriated  to  his  own  use  the  property  of 
plaintiff,  must  the  petition  also  allege  that  the  law  of  the  state  where 
this  wrong  was  done  forbids  such  wrong?  We  think  not.  The  exist- 
ence of  a  local  law  which  countenances  such  a  wrong,  or  denies  relief 
therefor,  is  matter  of  defense.  Nay,  more :  we  think  that,  if  it  were 
afSrmatively  shown  that  the  act  was  done  in  a  locality  in  which  there 
was  and  had  had  been  no  organized  government,  and  no  body  of  law 
ever  put  in  force,  that  a  party  coming  into  our  courts  would  be  en- 
titled to  relief  in  accordance  with  the  law  and  policy  of  this  state. 

Without  pursuing  this  line  of  thought  further,  we  hold  that  prima 
facie  a  cause  of  action  was  stated,  and  that  the  district  court  eired  in 
sustaining  the  objection. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  further  proceedings  in  accordance  with  the  views  herein 
expressed. 

(All  the  justices  concurring.) 


♦589  *P.  H.  CoopBB  r.  William  H.  Bbown. 

January  Term,  1880. 

1.  Ck>ntract  Construed:  Bight  of  Posseasion.  Where  by  contract  between 

B.  and  S..  the  latter  furnished  money  with  which  the  former  purchased 
stock,  to  be  by  him  kept  for  two  years,  unless  sooner  sold  by  mutual  con- 
sent, the  profits  therefrom  to  be  equally  divided,  field,  that  during  said 
two  years  B.  has,  as  against  S.»  or  any  purchaser  from  8.,  with  notice,  a 
right  of  possession  coupled  with  an  interest. 

2.  :  Beplevin:  Judgment.     In  an  action  by  a  purchaser  from  S., 

with  notice,  to  recover  the  possession  of  said  stock  prior  to  the  expira- 
tion of  the  two  years,  the  only  evidence  of  the  value  of  B.'s  right  of  pos- 
session was  in  testimony  as  to  the  original  cost  and  present  value.  Hddt 
that  a  judgment  for  the  return  of  the  property,  or  for  its  value  in  case  a 
return  could  not  be  had,  was  not  erroneous. 

Error  from  Sumner  district  court. 

Replevin  brought  by  Cooper  against  Brown,  to  recoyer  the  posses- 
sion of  certain  calves.  Trial  at  the  November  term,  1878,  of  the 
district  court,  and  judgment  for  the  defendant.  Cooper  brings  the 
case  here. 
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J.  T.  Herrick,  for  plaintiff  in  error. 
McDonald  dt  Hutchins,  for  defendant  in  error. 

Breweb,  J.     This  was  an  action  of  replevin,  brought  to  recover 

the  possession  of  some  calves.     The  case  was  tried  before  a  jury. 

Ver^ct  and  jodgment  were  for  defendant,  and  plaintiff  alleges  error. 

The  facts  are  these :    The  calves  were  bought  by  defendant,  under 

this  agreement : 

"Caldwell,  Suhnkr  Co.,  Kan.,  October  10, 1876. 

'^Articles  of  agreement  between  Tice  Salsbury  and  W,  If,  Broton:  Said 
Tice  Sslsbury  agrees  to  famish  said  W.  H.  Brown  money  to  buy  fifty  or  more 
bead  of  cattle.  W.  H.  Brown  does  agree  to  keep  said  cattle  for  one-hHlf  of 
the  increase  and  half  of  the  profit  of  said  cattle  when  sold.  Said  cattle  shall 
be  kept  by  W.  H.  Brown  until  both  parties  think  practicable  [prufit- 
*583  able]  to  sell  said  cattle;  then  said  Salisbury  ^receives  the  cost  of  said 
cattle,  and  half  the  profits,  after  deducting  all  losses  occurring  from 
all  unavoidable  deaths  of  said  cattle, — W.  H.  Brown  being  responsible  for  all 
I(Ktfc  through  neglect.  Also,  both  parties  agree  to  pay  hsSt  of  the  tax  on  said 
cattle;  and  said  cattle  are  to  be  sold  within  two  years  from  date. 

•*TiCE  Salsbukt. 
«W.  H.  Brown." 

Sixty-eight  head  of  calves  were  purchased.  In  October,  1877,  and 
after  thirteen  had  died,  Salsbury  sold  and  delivered  the  balance  to 
plaintiff.  This  sale  was  against  the  protest  of  Brown,  who  refused 
t^  consent  to  any  sale,  except  as  he  got  his  share  of  the  profits. .  The 
calves  were  in  the  possession  of  the  defendant,  and  plaintiff  had 
notice  of  his  claim  before  delivery  and  before  payment.  Subsequently, 
Brown  took  possession  of  twenty-seven  head,  and  this  action  was 
commenced  to  recover  them.  The  court  instructed  the  jury  to  find 
the  right  of  possession  in  defendant,  and  also  the  value  of  the  calves, 
and  upon  a  verdict  to  that  effect,  rendered  judgment  for  a  return  of 
the  calves  or  their  value.    • 

Two  questions  arise :  Was  the  defendant  entitled  to  the  possession  9 
If  80,  was  he  entitled  to  a  judgment  for  their  full  value  in  case  a  re- 
torn  could  not  be  had  ?  Upon  the  case  as  it  stood  before  the  jury, 
we  think  both  questions  must  be  answered  in  the  affirmative. 

Ab  to  the  first,  there  can  be  little  doubt.  The  contract  substan- 
tially provided  that  Brown  should  keep  the  calves  for  two  years,  un- 
less pjrior  thereto  sold  by  mutual  consent.  This  right  of  possession 
was  coupled  with  an  interest,  and  Salsbury  could  neither  himself  de- 
prive Brown  of  the  possession,  nor  empower  any  one  else  to  do  so. 
Until  the  two  years  named  in  the  contract  had  expired.  Brown's  right 
of  possession  could  not  be  divested  without  bis  consent.  The  in- 
Btmction  to  find  the  right  of  possession  in  defendant  was  therefore 
correct.     Birks  v.  French,  21  Kan.  ♦238. 

In  reference  to  the  second  question,  the  contention  of  counsel  is 
that  defendant  was  not  the  absolute  owner ;  that  his  interest  was  like 
that  of  a  chattel  mortgagee,  and  instead  of  a  judgment  for  the  value 
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of  the  property  in  case  a  return  could  not  be  had,  it  sbonld 
*584  have  been  for  simply  the  value  "^of  his  interest  in  the  property. 
The  case  of  Wolfley  v.  Rising,  12  Ean.  *535,  is  cited,  in  which 
Buch  a  rule  was  laid  down  where  a  chattel  mortgagee  brought  re* 
plevin.  The  difficulty  is  that,  upon  the  testimony,  the  extent  or  value 
of  defendant's  interest  could  not  be  determined.  All  that  the  testi- 
mony  disclosed  was  the  original  cost  and  the  present  value.  One- 
half  of  the  difference  between  the  two  might  be  said  to  be  the  limit  of 
defendant's  interest.  But  is  it?  The  contract  gave  him  one-balf 
the  profit  of  two  years'  keeping.  Could  the  plaintiff  or  Salsbury  com- 
pel him  to  take  simply  one-half  the  profits  of  one  year's  keeping? 
The  cost  was  $4.50  a  head;  the  value  as  found,  $13.  Whether  this 
increase  in  value  was  mere  matter  of  growth,  or  change  in  market 
price,  we  are  not  advised.  And  yet  before  the  value  of  defendant  s 
interest  in  the  property  can  be  determined,  must  not  these  facts  ap- 
pear ?  If  the  increase  in  value  is  simply  from  the  growth,  is  the  same 
ratio  of  growth  and  increase  of  value  to  be  expected  during  the  second 
year?  If  not,  how  much  less  or  more?  On  the  other  hand,  if  the 
increase  in  value  flows  partially  or  wholly  from  a  change  in  market 
prices,  what  has  caused  this  change  ?  Is  it  temporary  or  permanent  ? 
Surely  these  are  matters  which  enter  into  the  determination  of  the 
value  of  an  interest  in  one-half  the  profits  of  a  two  years'  keeping. 
But  it  may  be  said  that  it  was  defendant's  duty  to  show  these  mat- 
ters, and  establish  the  extent  of  his  interest  beyond  the  right  of  posses- 
sion. We  think  not.  He  was  in  possession,  and  had  the  right  of 
possession.  Plaintiff  commenced  this  action  to  deprive  hiip  of  that 
rightful  possession.  Defendant,  having  shown  his  right  of  posses- 
sion, was  entitled  to  a  return.  Without  other  showing,  upon  failure 
to  obtain  return,  the  value  is  the  statutory  equivalent  or  compensa- 
tion. And  he  who  would  have  a  reduction  of  this  statutory  equiva- 
lant,  must  himself  show  sufficient  reasons  therefor.  The  testimony 
is  too  incomplete  to  lay  a  foundation  for  any  such  rednotion,  and 
therefore  there  was  no  error  in  not  allowing  any. 

The  judgment  will  be  affirmed. 

(All  the  justices  conourring.) 
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•585   *Cbntbal  Bbanch  U.  P.  R.  Co.  v.  William  M.  Twikb. 

JaDoaiy  Term*  1880* 

« 

1.  Bailroada:  Streets:  Uable  for  Damages.  While  a  railroad  company 
may,  when  licensed  by  the  proper  authorities,  occupy  a  street  or  alley 
with  its  track,  yet  if  in  laying  down  such  track  it  so  changes  the  estab- 
lished grade,  or  in  any  other  manner  so  lays  its  track  as  to  permanently 
obstruct  access  to  an  adjoining  lot,  or  if  it  unnecessarily  and  unreason* 
ably  leaves  its  ears  standing  on  the  track  so  as  to  interfere  with  approach 
to  the  lot,  the  lot*owner  may  recover  damages  therefor,  and  a  petition 
which  in  general  terms  charges  such  wrongs  is  good  as  against  attack 
made  simply  by  objecting  to  the  admission  of  testimony.  Atchison  &  N. 
B.  Go.  V.  Qaiside^  10  Kan.  *552.i 

3. :  Damages,  Measnre  of.    Where  the  wrong  done  by  the  railroad 

company  is  temporary  in  i1»  nature,  as  in  leaving  cars  unnecessarily  on 
its  track,  or  while  engaged  in  the  work  ol  laying  down  its  track,  some- 
thing existing  to-day  and  not  to-morrow,  fluctuating  in  extent  and  de- 
pending on  the  ever-repeated  action  of  the  company,  only  such  damages 
as  have  fully  accrued  prior  to  the  commencement  of  the  suit  are  recov- 
erable, and  none  based  upon  any  presumed  continuance  or  repetition  of 
the  wrong. 

S.  :  Nature  and  Measure  of.  But  where  the  wrong  is  of  a  perma- 
nent nature,  and  springs  from  the  manner  in  which  the  track  as  fully 
completed  affects  approach  to  the  lot,  then,  notwithstanding  the  right 
which  the  state  retains  to  control  the  manner  of  use  of  a  highway  by  a 
railroad  company,  even  if  deemed  necessary  to  compel  an  entire  removal 
of  its  track,  the  lot-owner  may  treat  the  act  of  the  company  as  a  perma- 
nent appropriation  of  the  right  of  access  to  his  lot,  and  recover  as  dam- 
ages the  consequent  depreciation  in  value  of  the  lot;  and  in  such  cases 
the  recovery  of  damages  is  a  consent  on  the  part  of  the  lot-owner  to  such 
manner  of  occupying  the  street,  and  concludes  both  him  and  any  subse- 
quent owner  of  the  property. 

Error  from  Atchison  district  court. 

Action  brought  by  Twine  against  the  railroad  company  to  recover 
damages  for  obstructing  plaintiff's  access  to  a  certain  lot  belonging 
to  him.  Trial  at  the  June  term,  1878,  of  the  district  court,  and  jtidg- 
ment  for  the  plaintiff.  The  defendant  brings  the  case  here  for  re- 
view. 

D.  Martin  and  Everest  d  Waggener^  for  plaintiff  in  error. 

The  petition  does  not  allege  such  special  injuries  suffered,  to  have  re- 
*586     sult^  from  the  acts  of  the  defendant,  as  would  au*thorize  a  recovery 

within  the  rule  laid  down  in  the  case  of  Atchison  8o  N.  R.  Go.  v.  Gar- 
lide,  10  Kan.  *552.  It  was  error  to  receive  any  evidence  under  the  petition, 
"^ere  one  suffers  in  common  with  all  the  public,  altliotigh  from  his  proximity 
to  the  obstructed  way,  or  otherwise  from  his  more  frequent  occasion  to  use  it, 
be  may  suffer  in  a  greater  degree  than  others,  still  he  cannot  have  an  action." 
Tbe  averments  of  the  plaintiff's  petition  simply  show  that  he  is  injured  in 

„*See.  also.  Kansas  City  &  O.  R.  Co.  v.  Hicks,  80  Kan.  288,  1  Pac.  Rep.  896; 
Hedwick  v.  Olathe,  80  Kan.  851. 1  Pac.  Rep.  118. 
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common  with  all  the  public,  although  from  his  proximity  to  the  alley  he  suffers 
in  a  greater  degree  than  others. 

The  testimony  of  Twine  was  incompetent,  because  he  had  not  shown  suf- 
ficient knowledge  to  Justify  an  opinion  as  to  the  value  of  the  property.  Again, 
his  estimate  of  the  value  was  based  upon  what  he  thought  the  property  was 
worth  to  him.  The  testimony  of  Tliatcher  was  incompetent,  because  Ms  es- 
timation of  the  depreciation  of  the  property  was  based  wholly  upon  the  as- 
sumption that  the  track  was  to  remain  permanently  in  the  alley.  We  insist, 
however,  that  the  evidence  was  incompetent,  for  the  reason  that,  if  the  plain- 
tiff was  entitled  to  recover  at  all,  depreciation  in  the  value  of  the  property 
was  not  the  correct  measure  of  damages. 

The  plaintiff  could  not  recover  any  damage  not  sustained  when  his  action 
was  commenced.  Troy  v,  Cheshire  R.  Co.,  28  N.  H.  101;  Greenleaf  v.  Mc- 
CoUey,  14  N.  H.  803.  In  the  case  of  Cumberland  A  Oxford  Oanal  Co.  v. 
Hitchings,  65  Me.  140,  it  is  held  that  "the  loss  sustained  at  the  date  of  the 
plaintiff's  suit,  and  for  which  a  recovery  has  not  already  been  had,"  is  the 
measure  of  damage,  and  not  the  diminution  in  the  value  of  the  estate.  17 
Amer.  Law  Reg.  (N.  S.)  597;  Vedder  v.  Vedder,  1  Denio,  257;  Delaware  & 
R.  Canal  Co.  v.  Wright,  21  N.  J.  Law,  469.  In  the  case  of  Bathishill  v.  Reed, 
87  Eng.  Law  &  Eq.  317,  it  was  held,  in  an  action  similar  to  the  one  at  bar,  that 
"evidence  tendered  for  the  purpose  of  sliowing  a  diminution  of  the  salable 
value  of  the  premises  was  inadmissible. "  Hopkins  v.  U.  P.  R.  Co.,  50  Cal.  194; 
Commissioners  of  Kensington  v.  Wood,  10  Pa.  St.  98.  lH  the  case  of  Pinney 
V.  Berry,  61  Mo.  860,  it  was  held  that  "plaintiffs  measure  of  damage  is  the  loss 
actually  sustained  up  to  the  commencement  of  tlie  suit."  Hatch  v.  Bumell, 
17  Mass. 289;  Hill,  Torts,  573,  §  16;  Id.  602,  §  11;  15  Mo.  153;  Hook  v.  Smith. 
6  Mo.  228;  Thayer  v.  Brooks,  17  Ohio,  489;  Proprietors  of  Quincy  Canal  v. 
Kewcomb,  7  Mete.  283;  Stetson  v.  Faxon,  19  Pick.  147 ;  Guest  v.  East 
♦587  Dean,  7  Q.  B.  889;  May  v.  Great  Western,  Id.  877.  *lt  the  railroad 
company  had  no  right  to  place  the  track  in  the  alley,  then  it  was  guilty 
of  maintaining  a  nuisance;  and  a  judgment  for  injuries  sustained  at  the  com- 
mencement of  the  suit  would  not  be  a  bar  to  injuries  sustained  since  the  com- 
mencement thereof.  It  would  follow,  therefore,  that  the  diminution  of  the 
value  of  tlie  abutting  property  could  not  be  made  the  measure  of  recovery. 

If  the  nulroad  company  was  rightfully  in  the  alley,  (as  we  contend  It  was,) 
tlien  upon  no  principle  of  law  could  it  be  made  liable  for  such  damages  as 
were  sought  to  be  established  by  the  evidence. 

Hvdson  A  TufU  and  Greenlee  d  Jackson^  for  defendant  in  error* 

The  evidence  was  properly  received  under  the  petition  of  plaintiff  below, 
for  the  allegations  thereof  bring  this  case  strictly  within  the  third  class  of 
damages,  as  set  forth  and  allowed  in  the  case  of  the  Atchison  &  N.R.  Co.  v. 
Garside,  10  Kan.  *552.  The  presumption  is  that  the  court  below  followed  the 
correct  rule  as  to  the  measure  of  damages.  Kansas  Pac.  R.  Co.  v.  Mihl- 
man,  17  Kan.  224;  Civil  Code,  §  807;  Hanson  v.  Lawson,  19  Kan.  201;  Pal- 
mer V.  Meiners,  17  Kan.  478;  Missouri  Yal.  Life  Ins.  Co.  v.  Kelso,  16  Kan.  481; 
Missouri  River,  F.  S.  &  G.  R.  Co.  v.  Owen,  8  Kan.  *414;  M.,  K.  &  T.  R.  Go. 
V.  Weaver,  16  Kan.  457;  Hil.  New  Trials,  568,  §  8a. 

Concerning  the  correct  measure  of  damages,  and  the  right  of  recovery  in 
this  action,  see  Atchison  &  K.  R.  Co.  v.  Garaide,  10  Kan.  *552;  Park  v.  C.  Sc 
S.  W.  R.  Co.,  48  Iowa,  636;  Jefferson ville,  M.  &  I.  R.  Co.  v.  Esterle,  13  Bush, 
667;  Lackland  v.  North  Missouri  R.  Co.,  31  Mo.  181;  Hatfield  v.  Central  R. 
Co.,  88  K.  J.  Law,  251;  First  Baptist  Church  v.  Schnectady  &  T.  R.  Co.,  5 
Barb.  80;  Cameron  v.  Charing  Cross  R.  Co.,  16  C.  B.  (N.  S.)  480;  Western 
P.  R.  Co.  V.  Hill,  56  Pa.  St.  460;  Oadle  v.  Muscatine  W.  R.  Co.,  44  Iowa,  11; 
St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Haller,  82  111.  208;  Hanover  Water  do,  v.  Ash- 
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land  Iron  Co..  84  Pft.  St.  279;  Hegar  v.  Ohicago  &  N.  W.  B.  CJo.,  26  Wis.  624; 
Fletcher  v.  Aubarn  &  S.  B.  Co.,  26  Wend.  462;  Boutbern  Pac  R.  Co.  v.  Reed, 
41  G^.  256;  Worater  v.  Forty-seoond  Street,  etc,  R.  Ck>.«  50  N.  Y.  205;  Street 
Ry.  V.  Cumminsville,  14  Ohio  St.  546;  Blesch  v.  Chicago  &  N.  W.  R.  Co..  48 
Wi3. 183;  Field,  Dam.  p.  604,  §  749. 

A  railroad  company  cannot  be  authorized  to  permanently  block  up  a  street 
or  alley.  Atchison  &  N.  R.  Co.  v.  Garside,  10  Kan,  *568;  1  Redf.  Rys.  808, 
810,  811,  and  notes;  Toledo,  W.  &  W.  R.  Co.  v.  Harmon,  47  111.  304;  South- 
o-n  Pac  B.  B.  Co.  V.  Reed,  41  Cal.262;  Street  Ry.  v.  CumminsvUle,  14  Ohio 
St«546. 

Bbswsb,  J.     The  defendant  in  error  brought  an  action  in  the 
*588     district  conrt  of  Atchison  county,  against  the  Central  ^Branch 
Union  Pacific  Railroad  Company,  alleging,  in  substance,  that 
he  was  the  owner  of  a  certain  lot  in  the  city  of  Atchison,  occupied  by 
the  said  William  M.  Twine  as  a  residence,  and  that  on  the  south  line 
of  said  lot  there  was  an  alley  set  apart  and  dedicated  to  the  use  of 
the  public,  and  for  the  use  and  benefit  of  adjoining  lot-owners ;  that 
said  alley  was  the, only  way  by  which  the  said  William  M.  Twine  could 
have  ingress  to  and  egress  from  the  south  end  of  said  lot;  that  on  or 
abont  the  first  day  of  August,  1877,  the  railroad  company  "illegally 
and  wrongfully  obstructed   the  alley  aforesaid   by  digging   ditches 
therein,  and  laying  down  and  building  its  railroad  track  therein,  and 
that  since  about  the  first  of  August,  1877,  it  has  kept  its  railway  cars 
and  coaches  continually  and  at  all  times  standing  upon  its  said  track 
in  said  alley,  and  that  it  has  kept  the  said  ditches  and  its  said  track 
80  dag  in  snch  condition  as  to  illegally,  wrongfully,  and  improperly 
obstmct  said  alley  during  all  of  said  time,  and  that  it  has  illegally, 
wroDgfnlly,  and  improperly  deprived  this  plaintiff  of  all  use  and  ben- 
efit of  said  alley,  and  of  all  means  of 'ingress  to  and  egress  from  the 
south  of  said  lot  in  any  other  manner  than  by  passing  through  bis 
dwelling-house,  since  about  the  first  day  of  August,  1877;  that  by 
reason  of  such  acts  of  the  railroad  company,  the  said  Twine  had  been 
damaged  in  the  sum  of  five  hundred  dollars."     To  this  petition  the 
defendant  company  filed  a  general  denial.     The  case  was  tried  at  the 
Jane  term,  1878,  without  a  jury,  before  Hon.  Egbert  Crozier,  judge 
pro  tern.,  and  jndgment  rendered  against  the  railroad  company  for  the 
sum  of  one  hundred  and  twenty  dollars.     A  motion  for  a  new  trial 
was  duly  filed  by  the  railroad  company,  and  being  overruled,  the 
plaintiff  in  error  brings  the  case  to  this  court,  seeking  to  obtain  a  re- 
versal of  the  judgment  of  the  court  below. 

We  see  no  error  in  this  ruling.     The  petition  alleges  the  owner- 
diip  of  the  lot,  that  it  abutted  on  this  alley,  which,  of  course,  gave  a 
right  of  ingress  thereto  and  egress  therefrom,  and  which  right,  per- 
sonal and  of  special  value  to  the  plaintiff,  the  railroad  com- 
*589     pany  had  destroyed  by  its  manner  of  ^occupying  the  alley.    It 
charges  substantially  that  the  railroad  company  has  destroyed 
the  use  of  this  alley  as  a  public  highway,  and  has  appropriated  the 
same  to  its  own  use,  and  that  the  plaintiff,  as  the  owner  of  an  abut- 
v.23k— 27 
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ting  lot»  is  espeoiallj  injured,  in  that  ingress  to  and  egress  from  his 
lot  over  this  established  highway  are  destroyed.  That  this  wrong 
gives  a  right  of  action,  is  plainly  affirmed  in  the  case  of  Atchison  & 
N.  JR.  Co.  V.  Garside,  10  Kan.  *652.  See,  also,  Venard  v.  Gross,  8 
Kan.  *248. 

While  a  railroad  company  may  use  a  highway,  it  cannot  confiscate 
it ;  at  least,  a  mere  license  to  occupy  does  not  give  a  right  to  destroy 
it.  So  long  as  it  is  a  highway,  the  public  use  cannot  be  destroyed. 
And  whenever  a  railroad  company  occupying  a  highway  so  lowers  or 
fills  or  cuts  it  up  as  to  prevent  its  use  as  a  highway,  the  public  may 
interfere  and  prevent  such  manner  of  occupation.  And  any  individ- 
ual sustaining  special  injury  from  such  occupation  may  recover  his 
damages  therefor.  A  railroad  company  has.  no  higher  rights  in  a 
highway  than  an  individual, — it  may  share  in  its  use,  but  cannot 
monopolize  it ;  and  the  owner  of  a  lot  abutting  on  the  highway,  and 
who  has  special  need  thereof  for  ingress  to  and  egress  from  his  lot,  is 
specially  damaged  by  any  monopolizing  of  the  use  of  the  highway  by 
a  railroad  company.  Here,  the  appropriation  charged  is  in  the  man- 
ner of  construction,  and  in  leaving  its  oars  constantly  standing  upon 
the  track.  Either  is  a  wrong,  giving  plaintiff  a  cause  of  action. 
Haynes  v.  Thomas,  7  Ind.  88 ;  Elizabethtown,  etc.,  E.  Co.  v.  Combs, 
10  Bush,  382 ;  Jeffersonville,  M.  &  I.  B.  Co.  v.  Esterle,  13  Bush,  667; 
Stetson  V.  Chicago  &  E.  B.  Co.,  75  111.  74;  Street  By.  v.  Cummins- 
vUle,  14  Ohio  St.  623. 

The  other  and  more  important  question  worthy  of  notice  is  the 
measure  of  damages.  The  court  found  that,  from  the  manner  in 
which  the  railroad  track  was  constructed,  and  left  to  remain,  the 
plaintiff  was  damaged  in  the  sum  of  $120.  Upon  what  method  of 
computation  this  result  was  reached,  the  findings  do  not  advise. 
From  them  alone  it  could  not  be  said  whether  this  was  simply 
*590  the  damages  suffered  by  the  *owner  from  the  continuance  of 
the  nuisance  up  to  the  day  of  filing  the  petition,  or  the  depre- 
ciation in  value  of  the  property  \^  reason  of  the  track  being  regarded 
as  a  permanent  obstruction  of  the  highway.  Neither  is  there  given 
in  the  testimony  any  sums  or  figures  from  which,  as  in  the  computa* 
tion  of  an  account,  these  exact  damages  could  be  reached.  There 
being,  then,  no  certainty  from  the  findings  whether  the  damages 
were  for  loss  of  rent,  or  other  temporary  injury,  or  for  permanent 
depreciation  in  value,  and  one  or  the  other  being  unquestionably  cor- 
rect, the  contention  of  counsel  for  defendant  in  error  is,  that  the  pre- 
sumption must  be  that  the  trial  court  adopted  the  proper  method  of 
computation,  the  correct  measure  of  damages.  On  the  other  hand, 
counsel  for  the  plaintiff  in  error  claim  that  the  rulings  on  the  trial 
show  that  the  court  treated  the  wrong  as  a  permanent  injury,  and 
measured  the  damages  by  the  depreciation  in  value  of  the  property. 
In  support  of  this,  they  cite  the  admission  of  testimony  over  objec- 
tion as  to  the  value  of  the  premises  before  and  after  the  laying  of 
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the  traek,  the  sQstaining  of  an  objection  to  a  question  as  to  the  dam- 
age to  the  property  from  the  laying  of  the  track  to  the  date  of  the 
eommeneement  of  the  suit.  In  regard  to  this  latter  ruling  it  oan  be 
sustained  upon  other  grounds.  Such  a  question,  i.  e.,  as  to  the 
amount  of  damage  done  or  caused  by  a  particular  act,  is  generally 
objectionable.  That  is  not  a  matter  calling  for  the  opinion  of  a  wit- 
ness.   BobertB  v.  Brown  Co.,  21  Kan.  *247. 

We  maip  remark,  generally,  as  to  the  testimony,  that  it  was  very 
fall  and  specific  as  to  the  condition  of  the  alley  prior  to  and  after 
the  laying  of  the  track,  the  relations  of  the  alley  to  the  plaintiff's 
premises,  the  manner  and  frequency  of  its  use  by  him,  and  all  other 
circumstances  from  which  injury,  whether  temporary  or  permanent, 
could  be  deduced.  And  even  if  the  inquiry  were  limited  to  the  mere 
temporary  damages,  we  are  not  entirely  clear  that  evidence  of  value 
was  incompetent;  though  see  fiathishill  v.  Beed,  37  Eng.  Law  &  Eq. 

317;  Hopkins  v.  Western  Pac.  B.  Co.,  60  Cal.  194;  Pinney 
•591    V.  ♦Berry,  61  Mo.  360 ;  Delaware  &  B.  Canal  Co.  v.  Wright, 

21  N.  J.  Law,  469;  Hatfield  v.  Bailroad  Co.,  33  N.  J.  251. 
But  conceding  that  the  court  treated  the  obstruction  as  a  perma- 
nent one,  and  measured  the  damages  accordingly  as  for  a  permanent 
depreciation  in  the  value  of  the  property,  (and  we  are  inclined  to 
think  such  was  the  view  actually  taken,)  was  the  ruling  erroneous  ? 
It  will  be  noticed  that  the  petition  counted  on  obstruction  in  two 
ways:  Firsts  by  the  track  itself;  and.  second,  by  permitting  cars  to 
remain  an  unnecessary  and  unreasonable  length  of  time  on  the  track. 
The  finding  ignores  this  latter  cause  of  inquiry,  and  awards  the  dam- 
age solely  in  consequence  of  the  former.  Now,  the  latter  injury  is 
obviously  and  in  its  nature  temporary.  It  constitutes  a  nuisance 
to-day  which  to-morrow  may  cease.  At  any  rate,  it  is  fluctuating, 
and  depends  on  the  daily  action  of  the  company.  It  is  not  a  nuisance 
vhich  in  any  sense  oan  be  regarded  as  permanent.  For  such  injuries, 
it  may  well  be  that  only  such  damages  as  have  been  sustained  by 
the  conduct  of  the  company  prior  to  the  suit  are  recoverable.  There 
can  be  no  presumption  that  the  company  will  continue  the  wrong. 
So,  if  the  injury  charged  was  in  the  digging  up  the  alley  for  the  pur- 
pose of  laying  the  track,  such  an  obstruction  as  continues  only  during 
the  process  of  construction,  and  which  ceases  when  the  track  is  com- 
pleted, that  is  but  a  temporary  wrong.  Bnt  here  the  wrong  charged 
is,  that  the  track,  as  it  stands  after  completion,  so  occupies  the  alley 
as  to  exclude  other  use,  and  prevent  ingress  and  egress;  and  the 
testimony  abundantly  shows  that  the  company  considers  such  manner 
of  occupation  necessary  for  its  purposes,  and  has  so  laid  the  track 
with  reference  to  its  own  necessities.  Having  reference  to  its  own 
nses  and  purposes,  there  was  no  negligence  in  the  construction ;  the 
vork  was  well  and  properly  done.  The  wrong  consists  in  this :  that, 
if  its  use  of  the  alley  continues,  the  plaintiff's  use  must  cease.  Now,  is 
it  not  to  be  presumed  that  when  the  company  thus  laid  its  track  it  in* 
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tended  a  permanent  use  of  the  alley, — a  permanent  disposses- 
*592  sion  of  plaintiff  from  its  use?  And  may  not  the  plaintiff,  ^ac- 
cepting that  as  a  fact,  recover  in  a  single  action  the  permanent 
injuries  which  his  property  sustains  thereby  ?  Must  he  assume  that, 
because  the  company  can,  it  will,  remove  its  track,  and  so  for  each 
day's  continuance  of  the  obstruction  bring  his  separate  action  ?  Must 
be  assume  that,  because  the  state  can,  it  will^  compel  such  a  modifi- 
cation, or,  if  necessary,  abandonment,  of  the  use  by  the  railroad  com- 
pany as  will  permit  a  use  by  the  public  generally,  and  thus  treat  that 
as  temporary  which  the  company  evidently  intends  as  permanent,  and 
which  he  as  an  individual  cannot  prevent  from  being  permanent  ? 
It  may  well  be  that  the  state  regards  the  use  by  the  company  as  of 
more  value  to  the  public  than  the  general  use  by  the  public  itself, 
and  so  will  never  interfere  with  such  use  by  the  company.  And  if 
the  state  assents,  who  can  disturb  the  use?  For,  while  there  are 
cases  in  which  an  individual  can  abate  a  public  nuisance,  when  that 
iiuisance  does  him  a  special  and  personal  injury,  can  that  be  called 
a  public  nuisance  which  the  state  authorizes,  or  even  that  which  it 
simply  assents  to  ?  Suppose  the  state  in  express  terms  empowered 
a  railroad  company  to  construct  its  track  along  a  highway,  at  such  a 
grade  as  to  destroy  its  use  by  the  public  generally  as  a  highway :  is 
not  such  authority  within  the  power  of  the  state  ?  And  would  it  be 
contended  that,  under  pretense  of  abating  a  public  nuisance  of  special 
injury  to  himself,  an  adjacent  lot-owuer  oould  remove  the  track  or 
restore  the  grade  ?  It  is  said  by  Cooley,  in  his  work  on  Torts,  (page 
615:) 

**The  state,  having  in  some  form  provided  for  and  created  a  certain  ease- 
ment, may  at  its  will  abandon  it,  or  change  it  to  some  otiier  easement,  or  re- 
strict or  enlarge  the  use  of  it,  and  generally  do  with  the  creature  of  its  au- 
thority what  it  pleases.  A  common  highway  may  thus  be  qualified  by  the  lay- 
ing of  a  railway  track  upon  it;  a  navigable  stream  maybe  bridged  or  dammed; 
awnings  may  be  permitted  above  a  city  street,  and  covered  areas  below  it; 
navigation  companies  may  be  given  special  privileges  in  the  public  streams  of 
the  state,  and  so  on.  In  these  cases  the  state  oniy  restricts  or  narrows  its 
own  right;  and  the  right  of  the  individual,  which  is  only  a  part  of  the  public 
right,  can  be  no  broader  than  that  which  the  state  has  retained." 

*59d  *If  this  be  true  when  the  state  expressly  granits  such  author^ 
ity.  is  it  not  also  true  when  the  state  merely  licenses  the  occu- 
pation by  the  railroad  company,  and  the  latter,  in  a  reasonable  and 
proper  construction  of  its  track,  so  changes  the  grade  as  to  practically 
exclude  all  other  use  of  the  highway,  and  such  change  of  grade  and 
manner  of  occupation  is  unchallenged  by  the  state?  Is  not,  so  far 
as  the  individual  is  concerned,  this  implied  assent  equivalent  to  ex- 
press authority  ?  and  can  he,  either  by  his  own  act  or  through  any 
process  of  the  courts,  abate  this  obstruction  of  the  highway  ?  But  be 
this  as  it  may,  may  not  the  lot-owner,  when  such  appropriation  of  a 
highway  is  in  fact  made  by  a  railroad  company,  at  least  assume  that 
the  state  has  granted  authority,  and  that  the  company  has  done  that 
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which  it  had  lioenBe  to  do,  and  treat  the  appropriation  as  permanent? 
And  in  sach  case,  may  he  not  recover  for  the  obstmotion  to  ingress 
and  ^ress  as  a  permanent  injury  to  and  depreciation  of  the  value  of 
his  lot  ? 

While  the  amount  in  controversy  here  is  small;  the  principle  is 
important.     A  net-work  of  railroads  already  covers  the  state,  and  the 
iron  track  ia  beinf;  pushed  in  every  direction.    It  will  soon  touch  every 
city  and  town  and  village,  and,  in  the  nature  of  things,  must  occupy 
many  highways  and  streets.     Frequently,  conformity  to  the  estab- 
lished grade  of  the  highway  may  be  impossible.     Sometimes  there 
may  be  express  grant  of  authority  to  alter  the  grade  to  the  extent  of 
partially  or  totally  obstructing  other  travel;  more  often,  as  in  the 
present  general  law,  simply  license  to  occupy,  with  the  duty  of  re- 
storing the  road  to  such  a  state  as  not  to  impair  its  usefulness  as  a 
highway.     Comp.  Laws  1879,  p.  224,  §  47.     Of  course,  the  control- 
ling and  supervising  power  of  the  state  always  remains.     But  where, 
occupying  under  the  general  law,  a  railroad  company  so  changes  the 
grade  as  to  obstruct  ingress  and  egress,  must  the  lot-owner  treat  it 
as  simply  a  continuing  nuisance,  for  each  day's  continuance  of  which 
be  has  a  separate  action,  and  so  multiply  suits  with  no  benefit  to 
himself  and  great  injury  to  the  company ;  or  may  he  not  treat 
*594     it  as  a  permanent  injury,  recover  for  its  effect  upon  the  *  value 
of  the  lot  as  such  an  injury,  and  thereby  yield  his  personal 
assent  to  the  continuance  of  such  obstruction,  and  estop  him  or  any 
subsequent  owner  of  the  lot  from  challenging  the  company's  manner 
of  constructing  its  track?    When  the  right  of  way  is  condemned, 
though  only  an  easement  is  taken,  the  full  value   of   the  land  is 
awarded,  because  the  appropriation  is  understood  to  be  permanent. 
The  company  may  abandon  its  right  of  way  to-morrow;  yet  action  is 
taken  as  though  it  never  would  abandon.     So,  when  its  track  is  laid 
in  a  highway,  unless  placed  in  such  a  manner  as  indicates  only  a 
temporary  use,  may  it  not  be  treated  as  a  permanent  appropriation, 
and  action  taken  accordingly?     Does  not  the  spirit  of  the  present 
law  aim  to  adjust  rights  with  fewest  suits  and  least  litigation  ?  and 
will  it  not  tend  to  the  interests  of  the  railroad  company  and  the  lot- 
owner  aUke  to  have  all  questions  adjusted  in  a  single  action,  instead 
of  by  repeated  suits  for  continuing  wrongs?     Again,  is  not  the  ob- 
struction of  ingress  and  egress  an  appropriation  of  private  property 
for  which  compensation  is  to  be  made,  and  does  it  lie  in  the  mouth 
of  the  company  to  say  that  it  had  no  right  to  appropriate  it  and  may 
be  compelled  by  the  state  to  restore  it  ? 

In  Haynes  v.  Thomas,  7  Ind.  38,  it  is  said:  *'The  right  to  use  a 
street  in  a  town  adjoining  a  lot  abutting  on  it  is  as  much  property  as 
cbe  lot  itself,  and  the  legislature  has  as  little  power  to  take  away  one 
as  the  other.  Whether  the  act  of  dedication  transfers  the  fee  from 
the  donor  to  the  public,  is  not  a  material  inquiry."  In  Elizabeth, 
etc.,  B.  Go.  V.  Combs,  10  Bush,  382,  the  court  says :    "It  is  well  settled, 
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both  here  and  elsewhere,  that  the  owners  of  lots  have  a  peoaliar  in- 
terest in  the  adjacent  street,  which  neither  the  local  nor  general  pub- 
lic can  pretend  to  claim ;  a  private  right  in  the  nature  of  an  incorpo- 
real hereditament,  legally  attached  to  their  contiguous  ground;  an 
incidental  title  to  certain  facilities  and  franchises  assured  to  them  by 
contract  and  by  law,  and  which  are  as  inviolable  as  the  property  in 
the  lots  themselves."  And  in  Gooley,  Torts,  p.  616,  following 
*595  the  quo*tation  made,  9upra,  the  author  says :  ''But,  while  the 
state  may  restrict  its  own  right,  it  cannot  restrict  or  take  away 
the  rights  which  are  purely  individual,  even  though  they  are  inti- 
mately associated  with  the  public  right.  An  example  has  been  given 
in  another  place  of  a  railroad  laid  down  in  a  public  highway  by  state 
consent,  and  it  was  stated  that  this  consent  would  not  empower  the 
railroad  company  to  cut  oflF  an  adjacent  land-owner  from  convenient 
access  to  the  street.  This  right  of  access  is  an  individual,  not  a  pub- 
lic, right,  and  the  land-owner,  in  claiming  damages  for  being  deprived 
of  it,  is  complaining  not  of  a  public,  but  of  a  private,  nuisance."  And 
in  the  case  of  JeflFersonville,  M.  &  I.  B.  Co.  v.  Esterle,  13  Bush,  667.  it 
was  decided  that,  where  access  to  a  lot  was  obstructed  by  the  laying 
down  of  a  railroad  track,  a  single  action  might  be  maintained  for  the 
depreciation  in  value,  and  the  bringing  of  such  an  action  was  an  as- 
sent to  the  continuance  of  the  obstruction.  In  other  words,  it  was 
treated  as  a  permanent  appropriation  of  private  property,  for  which 
full  compensation  was  to  be  made.  See,  also,  Lexington,  etc.,  B.  B.  v. 
Applegate,  8  Dana,  294;  LeClercq  v.  Gallipolis,  7  Ohio,  217;  Cincin- 
nati V.  White,  6  Pet.  431 ;  Mix  v.  Lafayette,  B.  &  M.  By.  Co.,  67  III. 
819 ;  Stone  v.  Fairbury,  P.  &  N.  W.  B.  Co.,  68  111.  394. 

Without  pursuing  this  argument  further,  we  conclude  that,  where 
the  injury  springs  from  the  manner  in  which  the  track  as  completed 
affects  access  to  the  lot,  the  lot-owner  may  treat  it  as  a  permanent 
injury  to  the  lot,  a  quasi  condemnation  of  a  certain  interest  in  bis 
property,  and  recover  the  consequent  depreciation  in  value,  and  that 
such  recovery  is  an  assent  on  his  part  to  such  manner  of  using  the 
highway  by  the  company,  and  concludes  both  him  and  all  subse* 
quent  owners  of  the  lot. 

There  being  no  other  question  of  importance,  the  judgment  will  be 
afSrmed. 

(All  the  justices  concurring.) 
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*596  *Thoma8  CoNDXUi  V.  BuRLiNaAMB  Say.  Bank. 

January  Term,  1880. 

Action  brought  by  the  Burlingame  Savings  Bank  against  T.  E.  and 
Thomas  Condell,  to  recover  the  sum  of  $3,221.35  on  an  overdrawn 
account  kept  with  said  bank,  and  in  the  name  of  T.  E.  Condell.  The 
petition  alleged  that  Thomas  Gondell  and  T.  E.  Condell  were  part- 
ners, doing  business  under  the  firm  name  of  T.  E.  Gondell,  and  that 
the  money  sued  for  was  lent  and  advanced  to  the  partnership  by  the 
plaintiff,  at  the  special  instance  and  request  of  the  said  partnership. 
The  defendant,  T.  E.  Condell,  in  said  action,  made  default.  Thomas 
Gondell  answered,  putting  in  issue  all  the  allegations  in  plaintiff's 
petition.  The  case  was  tried  by  a  jury  at  the  March  term,  1879,  of 
the  district  oourt  of  Lyon  county,  and  the  jury  returned  a  general 
verdict  and  special  findings  of  fact  in  the  case,  both  being  in  favor  of 
the  defendant,  Thomas  Condell.  The  bank,  plaintiff,  filed  a  motion 
for  a  new  trial,  which  was  granted  July  11,  1879.  Condell  brings 
the  case  to  this  court. 

Sterry  d  Sedgwick^  for  plaintiff  in  error* 

Wm.  Thcnuon,  for  defendant  in  error. 

Feb  Gubiam.  This  proceeding  in  error  seeks  to  reverse  an  order 
granting  a  new  trial.  The  action  was  on  an  overdrawn  account. 
The  account  stood  in  the  name  of  T.  E.  Condell.  The  claim  was  that 
T.  £.  and  Thomas  Condell  were  partners  under  the  name  of  T.  E. 
Condell,  and  that  the  bank-account  was  a  partnership  affair.  That 
thej  were  partners  at  one  time,  is  clearly  shown;  that  they  were  at 
the  time  of  the  overdraft,  is  doubtful ;  and  that  the  account  was  a 
partnership  one,  still  more  doubtful.  If  the  motion  had  been  over- 
ruled, we  should  with  little  hesitation  have  sustained  the  ruling.  As 
it  is,  with  much  doubt  we  uphold  the  decision.     It  is  not  certain  that 

all  the  instructions  are  preserved,  though  probably  they  are. 
*597    While  there  is  a  direct  statement  that  all  the  evidence  *is  in 

the  record,  there  is  none  that  all  the  instructions  given  are 
preserved,  or  that  other  instructions  were  not  asked  and  refused. 
The  certificate  of  the  judge  to  the  case  made,  however,  states  that  it 
shows  '*all  the  proceedings  had  thus  far  upon  the  trial  of  said  cause, 
and  that  it  contains  a  full,  true,  complete,  and  correct  record  of  the 
proceedings  had  in  said  cause."  There  appears  no  misconduct  on 
the  part  of  the  jury,  though  perhaps  some  bias.  The  alleged  mis- 
eonduct  of  the  plaintiff  in  error,  if  open  to  consideration,  is  far  from 
evident.  The  testimony  tends  strongly  in  his  favor,  and  the  instruc- 
tions, as  they  appear  in  the  record,  are  not  challenged.  The  newly- 
discovered  testimony  is  largely  cumulative,  though  squarely  against 
^me  of  the  testimony  of  plaintiff  in  error.     Still,  as  no  rights  have 
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been  finally  adjudicated,  we  do  not  feel  warranted  in  disturbing  the 
decision  of  the  trial  judge  to  the  effect  that  the  verdiet  was  a  wrong 
upon  the  defendant  in  error.  See  Field  v.  Einnear,  5  Ean.  *233; 
Ottawa  V.  Washabaugh,  11  Ean.  *134;  Byan  v.  Topeka  Bridge  Co.^ 
7  Ean.  ♦207;  Bedell  v.  Burlington  Nat.  Bank,  16  Ean.  130. 
The  order  granting  a  new  trial  will  be  affirmed* 


Ida  Basubb  and  others  v.  3.  F.  KoGrath. 

January  Term,  1880. 

On  March  8,  1878,  MoOratb  obtained  judgment  against  Ida  Ba- 
sure,  in  a  justice's  court  in  Harvey  county,  upon  a  note  containing 
the  words,  "without  any  relief  or  benefit  whatever  from  stay,  valua- 
tion, appraisement,  or  homestead  exemption  laws ; "  and  on  the  same 
day,  he  caused  an  abstract  of  the  judgment  to  be  filed  in  the  office  of 
the  clerk  of  the  district  court  of  said  county.  On  March  21,  1878» 
he  caused  an  execution  to  be  issued  on  the  judgment  which  was  lev- 
ied on  real  estate,  afterwards  appraised  at  $1,150;  but  no 
*598  sale  was  made  *thereon.  On  May  28, 1878,  he  caused  another 
execution  to  issue,  which  was  levied  upon  the  same  property, 
and  an  appraisement  was  made,  fixing  the  valuation  at  $400, and  snch 
real  estate  was  sold  by  the  sheriflp,  July  1,  1878,  for  $270.  After- 
wards the  plaintiffs  in  error  moved  the  district  court  to  set  aside  said 
sale,  for  the  reasons,  to* wit:  First,  that  the  execution  was  issned, 
and  the  sale  made,  before  the  expiration  of  six  months  after  the  ren- 
dition of  such  judgment;  second,  ihht  the  appraisement  was  grossly 
below  the  actual  valne  of  the  realty;  third,  that  it  was  sold  for  a  sam 
grossly  less  than  two-thirds  of  the  actual  value  of  such  property; 
Jourth,  that  the  appraisers  only  valued  a  supposed  interest  of  Basure 
in  said  property,  and  did  not  value  the  land  and  the  tenements,  and 
that  Bowman  and  Eimmerle  &  Adams  had  attachment  liens  on  said 
realty.  The  motion  was  supported  by  evidence,  proving  the  interest 
of  Bowman  and  Eimmerle  &  Adams,  and  that  the  note  upon  which 
judgment  was  obtained  contained  the  words,  "without  any  relief  or 
benefit  whatever  from  stay,  valuation,  appraisement,  or  homestead  ex- 
emption laws,"  and  that  said  real  estate  was  not  appraised  at  its  actual 
value,  but  at  what  they  understood  to  be  her  interest  in  such  property 
over  and  above  two  mortgages  and  other  incumbrances,  which  they 
had  been  informed  were  on  said  realty,  and  that  said  property  was 
fully  worth  $1,200.  The  court  overruled  said  motion,  and  confirmed 
the  sale,  to  which  the  plaintiffs  in  error  excepted,  and  have  brought 
the  case  here. 
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January  16,  1880,  the  defendant  in  error  filed  bermn  a  motion  to 
dismiss  this  action  so  far  ^b  Bowman  and  Kimmerle  &  Adams  are 
concerned,  becanse  the  saits  and  attachments  by  which  they  claim 
an  interest  in  the  property,  the  sale  of  which  they  seek  to  set  aside, 
uave  passed  into  judgments,  and  the.  same  have  been  fully  satisfied, 
as  appears  by  the  certificate  of  the  clerk  of  the  district  court  of  Har- 
vey county  attached  to  said  motion ;  and  to  dismiss  this  action  so  far 

as  Basure  is  concerned,  because  the  said  judgment  against 
'599    her  has  long  ^since  been  fully  settled,  as  appears  by  the  affi« 

davits  of  defendant  in  error  and  his  attorney  on  file  with  said 
motion.     The  afiidavit  of  J.  F.  McGrath  is  as  follows : 

"I  am  the  defendant  in  error  above  named.  At  the  instance  of  Bowman 
k  Hohnes,  attorneys  and  agents  of  Mrs.  Ida  Basure,  I  deeded  the  property 
which  was  sold  to  me  to  satisfy  my  judgment,  to  a  purchaser  procured  by  said 
Bowman  &  Holmes,  and  they  paid  me  sufficient  to  satisfy  my  judgment  and 
coste,  and  they  retained  the  balance  for  the  use  of  Basure.  My  judgment  was 
satisfied,  and  I  released  my  claim  on  the  property  by  a  quitclaim  d^  at  their 
request.  This  was  a  perfectly  amicable  arrangement,  and  completely  settled 
all  the  subetantial  rights  of  the  parties.  It  was  understood  to  be  final.  This 
oceorred  on  or  about  the  twenty-fifth  day  of  November,  1878." 

The  affidavit  of  J.  W.  Ady  is  as  follows : 

"I  was  attorney  for  the  defendant  in  error  in  all  the  above-mentioned  trans- 
actions I  have  read  the  affidavit  of  J.  F.  McGrath,  and  know  the  statements 
therein  contained  to  be  true.  The  judgments  obtained  by  J.  F.  McGrath  and 
C.  S.  Bowman  and  Eammerle  &  Adams  against  Ida  Basure,  out  of  which  this 
cuntention  grew,  have  all  been  fully  settled  and  marked  satisfied  upon  the 
records  of  the  court." 

January  19,  1880,  an  affidavit  of  G.  S.  Bowman  in  opposition  to  . 
the  above  motion  was  filed  herein,  the  same  being  as  follows : 

"That  he  is  a  member  of  the  firm  of  Bowman  &  Holmes,  and  transacted  all 
the  business  with  the  said  McGrath  mentioned  in  his  affidavit  filed  in  support 
of  the  motion  to  dismiss  this  action,  and  that  said  McGrath  is  mistaken  in  re- 
gard to  Bowman  A  Holmes  procuring  a  purchaser  for  the  property  sold  to 
^itisfy  the  McGrath  judgment;  and  affiant  avei*s  the  facts  to  be  that  said 
McGrath  called  upon  affiant,  and  said  in  substance  that  he  had  a  man  who 
would  take  said  property,  and  pay  a  certain  stipulated,  [sum,] — the  exact 
Hmount  I  don't  now  remember, — provided  he  could  clear  the  title  of  the  claims 
were  presented,  to-wit,  Kimmerle  &  Adams  v.  Basure,  and  0.  S.  Bowman  v. 
Basure;  and  that  if  we  would  take  the  surplus  after  his  judgment,  costs,  and 
interest,  and  ^25,  his  attorney's  fees,  were  paid  in  full,  and  releiise  the  afore- 
said claims,  he  would  make  the  sale.  Affiant  further  says  that  he 
*600  made  a  calculation  and  estimate  as  to  what  such  ^surplus  would  amount 
to,  and,  after  deducting  the  amount  due  on  a  mortgage  on  said  prem- 
i^f  and  the  whole  amount  of  said  McGrath  demand,  it  left  an  amount  some 
^  less  than  the  claims  of  said  Elimmerle  <&  Adams  and  0.  S.  Bowman ;  but, 
oevertheless,  I  agreed  to  accept  his  proposition,  and  the  sale  was  made,  and 
we  released  the  claims  we  represented  as  af  ore3aid,  as  all  properly  appexu-s 
from  the  certificate  of  the  clerk  of  the  district  court  of  Harvey  county. 
Affiant  further  says  that  Mrs.  Basure  did  not  get  any  surplus  whatever  out  of 
^d  purchase  money,  and  that  the  interests  of  Kimmerle  &  Adams  and  0.  S. 
Dowman,  for  whom  Bowman  A  Holmes  acted  in  the  premises,  were  adverse 
to  the  interest  of  the  said  Mis.  liasure." 
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Bowman  d  Holmes,  for  plaintiffs  in  error* 
Ady  dt  Grattan,  for  defendant  in  error. 

Per  Curiam.  Defendant  in  error  has  filed  a  motion  to  dismiss  this 
proceeding,  on  account  of  a  settlement  of  all  the  substantial  rights  of 
the  parties  in  litigation.  The  motion  is  assented  to  by  counsel  so  far 
as  G.  S.  Bowman  and  Eimmerle  &  Adams  are  concerned,  bat  con- 
tested by  Mrs.  Ida  Basure,  through  her  attorneys,  Messrs.  Bowman 
Sd  Holmes.  It  is  proved  by  an  affidavit  of  her  attorney  (C.  S.  B.) 
that  she  has  not  received  any  portion  of  the  proceeds  of  the  compro- 
mise; that  she  was  not  present,  nor  within  one  hundred  miles  of  the 
place,  when  the  settlement  was  made.  On  the  part  of  the  defendant 
in  error,  it  is  proved  that  the  settlement  was  made  for  Mrs.  B.  by 
Messrs.  B.  &  H.,  who  were  her  attorneys  and  agents.  The  settlement 
was  niade  and  the  judgment  satisfied  of  record  pn  November  25, 1878, 
about  eighteen  months  ago.  While  it  is  true  that  an  attorney,  by 
virtue  merely  of  his  retainer  as  such,  and  without  the  consent  of  bis 
client,  hafl  not  the  power  to  bind  the  client  by  a  compromise  of  his 
client's  claim,  or  of  a  pending  action,  yet,  if  the  client  continues  the 
authority  of  bis  attorney  after  such  settlendent  and  compromise,  it  is 
very  doubtful  whether  the  settlement  is  not  binding  upon  the  client. 

In  this  case,  the  very  attorneys  who  made  the  settlement  are 
*601     yet  the  attorneys  of  Mrs.  Basure,  and  ^appear  for  her  in  this 

court  to  contest  the  compromise,  but  do  not  deny  the  agency 
alleged,  or  assert  it  was  without  bel:  consent,'  or  even  say  that  she 
repudiates  their  acts.  She  cannot  be  greatly  displeased  with  their 
conduct,  as  she  continues  them  as  her  counsel  in  the  case ;  and,  un- 
der the  showing  made,  we  think  the  motion  to  .dismiss  ought  to  be 
sustained,  and  it  is  accordingly  sustained.  Babbitt  v.  Corby,  13  Kan. 
*612. 


Nathakirl  B.  Wslsford  v.  Philip  Wbidlein,  Mayor^  etc. 

January  Term,  1880. 

1.  Dram-Shop  License:  Bequisites  of  Petition.  The  corporate  authori- 
ties of  a  city  of  the  third  class  have  no  power  or  jurisdiction  to  license 
any  person  to  carry  on  a  dram-shop  within  the  limits  of  such  a  city,  un- 
less the  petition  presented  to  the  city  council  is  signed  by  a  majority  of 
the  residents  of  the  city,  of  twenty-one  years  of  age  and  over»  both  male 
and  female;  and  in  the  absence  of  the  list  prescribed  by  section  2,  c.  85. 
Gomp.  Laws  1879,  showing  the  number  of  adult  persons  in  the  city,  some 
sufficient  method  should  be  adopted  by  the  authorities  to  ascertain  the 
actual  number  of  adult  residents  of  the  city,  before  assuming  to  grant 
licenses  to  parties  to  sell  intoxicating  liquors. 

....  * 

^Beo  State  V.  Eggleston,  34  Kan.  721, 10  Pac.  Rep.  8. 
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2. :  When  Void.  The  power  to  grant  a  license  to  carry  on  a  dram- 
shop, in  a  city  of  the  third  class,  depends  upon  the  petition  of  a  majority 
of  the  residents  of  the  city,  of  twenty«one  years  of  age  and  oyer,  both 
male  and  female;  and  if  the  city  council  grant  a  license,  without  the 
requisite  petition,  the  action  is  void,  and  the  mayor  is  not  bound  to  sign 
any  license  so  ordered. 

Original  proceedings  in  mandamus. 

On  the  first  day  of  December,  1879,  upon  the  petition  of  N.  B.  Wels- 
ford,  an  alternative  writ  of  mandamua  was  issued  out  of  this  court,  and 
directed  to  Philip  Weidlein,  as  mayor  of  the  city  of  Feabody,  in  the 
eoanty  of  Marion,  commanding  him  as  said  officer  to  sign  a  certain 
license  recommending  the  said  Welsford  as  a  suitable  person 
602  to  keep  a  dram-shop  "^for  the  sale  of  intoxicating  liquors  in  said 
city,  or  to  show. cause,  etc.  The  above-mentioned  writ  (omit- 
ting title)  is  in  substance  as  follows : 

'*The  State  qf  Kaneast  to  the  dtfendant  ahom  named:  It  having  been 
ihown  to  us  by  the  verified  petition  of  the  plaintiff  above  named  (1)  that  the 
city  of  Peabody,  above  named,  is  a  city  of  the  third  class,  duly  organized,  in- 
corporated, and  existing  as  such  under  and  by  virtue  of  the  laws  of  the  state 
of  Kansas,  and  has  been  so  organized,  incorporated,  and  existing  during  the 
time  of  the  commission  of  all  the  grievances  hereinafter  set  forth;  (2)  that 
the  defendant  above  named  is,  and  during  the  Inme  of  the  commission  of  all 
tbe  grievances  hereinafter  set  forth  was,  the  duly  elected,  qualihed^  and  act- 
iog  mayor  of  said  city;  (3)  that  on  or  before  the  twenty-third  day  of  August, 
15/9,  the  said  city  of  Peabody  bad  for  its  government  two  certain  ordinances, 
duly  enacted,  approved,  and  published,  providing  for  the  granting  of  licenses 
to  sell  intoxicating  liquors,  numbered  and  called  'Ordinance  No.  5,'  and  «0r- 
dinance  No«  31/  and  also,  on  or  before  November  29,  1879,  had  for  its  gov- 
erament  an  ordinance  amendatory  of  the  aforesaid  ordinance  No.  5,  nam-' 
beied  and  called  'Ordinance  No.  38,*  of  which  said  ordinances  Nos.  5, 31,  and 
>3the  following  are  copies,  [copies  of  said  ordinances  omitted;]  (4)  tliat  on 
the  twenty-third  day  of  August,  1879,  the  plaintiff  above  named  presented 
to  the  city  council  of  the  said  city  of  Peabody  a  petition  and  recommendation 
signed  by  a  majority  of  the  residents  of  said  city,  both  male  and  female,  over 
the  age  of  twenty-one  years,  to-wit,  by  the  number  of  two  hundred  and  fifty- 
one  of  such  residents,  recommending  him,  the  said  plaintiff,  by  the  name  as 
tlierein  written  of  N.  B.  Welsford,  as  a  suitable  person  to  keep  a  dram-shop 
for  the  sale  of  intoxicating  liquors,  and  requesting  that  a  license  be  granted 
him  for  such  purpose;  (6)  that  on  the  twenty-third  day  of  August,  1879,  the 
city  conncil  of  said  city  granted  the  prayer  of  said  petition,  and  ordered  and 
nsolved  that  a  license  be  issued  to  said  plaintiff  in  accordance  with  said  peti- 
tion; (6)  that  on  the  twenty-fifth  day  of  August^  1879,  said  plaintiff, 
*603  by  the  name  of  N.  B.  Welsford,  duly  executed  to  the  *said  city  of 
Peabody  a  bond,  with  certain  sureties  therein  named  and  tiiereto 
signed  for  the  purposes,  and  conditioned  in  accordance  with  said  ordinances, 
inthesumof  two  thousand  dollars,  ($2,000;)  (7)  that  on  the  twenty-ninth  day 
of  November,  1879,  said  plaintiff  paid  to  the  city  treasurer  of  said  city  the 


vith  all  the  proceedings  aforesaid,  the  said  plaintiff  had  issued  to  him  his 
license  to  seU  intoadcating  liquors,  signed  by  the  tlerk  of  said  city,  and 
countersigned  by  the  tieasurer  of  said  city;  (9)  that  on  tbei  twenty-ninth  day, 
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of  November,  1879,  the  said  plaintiff  presented  to  you  [the  said  defendant] 
the  license  hereinbefore  mentioned,  signed  by  s<aid  clerk  and  treasurer,  and 
demanded  of  you  that  you  sign  the  same  as  mayor  of  the  said  city  of  Pea- 
body,  which  you  [the  said  defendant]  refused  and  still  refuse  to  do.  Where- 
fore, we  do  command  you  that,  immediately  after  the  receipt  of  this  writ,  you 
sign  said  license,  or  that  you  shuw  cause  before  this  court,  at  the  court-room 
tliereof,  in  the  capitol  building  of  the  state  of  Kansas,  In  the  city  of  Topelsa, 
in  said  state,  on  the  twenty-ninth  day  of  December,  1879,  why  you  have  not 
done  B0»  *'  etc. 

The  defendant  appeared  and  answered,  showing  cause.  Counsel 
for  the  plaintiff  were  Frank  Doster^  J.  H.  Morse^  and  Peck,  Ryan  d 
Johnson.  Counsel  for  the  defendant  were  F.  H.  Kollock  and  Gillett 
dt  Forde.  The  case  was  argned  orally  by  Messrs.  Johnson  and  Morse^ 
for  the  petitioner,  and  by  Mr.  Gillett,  for  the  defendant.  April  27^ 
1880,  the  opinion  herein  was  filed. 

HoRTON,  C.  J.  This  is  an  original  action  of  mandamus^  oomtDonced 
in  this  court  by  Nathaniel  B.  Welsford,  to  compel  Philip  Weidiein, 
as  mayor  of  the  city  of  Peabody,  to  sign  a  license  granted  by  the 
city  council  on  the  twenty-third  day  of  August,  1879,  and  issued  on 
the  twenty-ninth  day  of  November,  1879,  by  the  clerk  and 
*604r  treasurer  of  Peabody,  authorizing  said  Welsford  to  *oarry  on 
a  retail  dram-shop  in  said  city,  from  November  29,  1879,  to 
the  thirtieth  day  of  April,  1880.  The  defendant  refused  to  sign  the 
license,  both  before  and  subsequent  to  the  service  of  the  alternative 
writ  upon  him,  and  in  his  return  states  that  his  reason  for  so  doing 
is  that  the  city  council  bad  no  power  to  grant  the  license,  as  less 
than  a  majority  of  the  residents  of  the  city  of  Peabody  of  twenty-one 
years  of  age  and  over  signed  the  petition  or  recommendation  for  the 
license;  that  only  251  names  were  attached  to  it,  thirty  of  whom 
were  non-residents  of  Peabody ;  and  that  280  resident  adults  of  the 
city  did  not  sign  the  petition. 

Upon  the  trial  of  the  case  before  ns,  it  was  agreed  that  the  peti- 
tion was  presented  to  the  city  council  on  August  23, 1879 ;  that  prior 
to  January  1,  1880,  there  had' never  been  any  ordinance  of  the  city 
of  Peabody  providing  for  a  census  of  the  city;  that  Peabody  is  em- 
braced within  Peabody  township;  and  that  when  the  township  trus- 
tee, as  assessor  thereof,  made  a  list  of  all  persons  of  both  sexes  twenty- 
one  years  of  age  and  upward,  he  did  not  on  such  list  separate  those 
residing  elsewhere  in  said  township,  nor  did  he  indicate  on  the  list 
whether  they  resided  within  or  without  the  city,  nor  did  he  mai^e  any 
separate  list  of  or  for  the  city. 

We  have  carefully  considered  all  the  evidence  presented,  and  are 
fully  satisfied  that  a  majority  of  the  residents  of  Peabody,  of  twentj- 
one  years  and  over,  did  not  sign  the  petition  presented  by  Welsford 
to  the  city  council.  It  purports  to  contain  251  names^  but  several  of 
these  are  wrongfully  there.  It  is  conceded  by  plaintiff  that  240  res- 
ident^dults  of  the  city  did  not. sign  his  petition,  and  the  testimony 
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introdnced  by  the  defendant  clearly  establishes  that  others  (ten  at 
least)  failed  to  sign.  The  majority  was  not  obtained  to  the  petition. 
The  question  is  therefore  presented  whether  the  action  of  the  city 
eonncil  is  conclosive  as  to  the  sufficiency  of  the  petition.  Feabody  is 
a  city  of  the  third  class,  and  the  corporate  authorities  have  no  power 
to  dispense  with  the  petition  required  by  section  1,  c.  35,  of  the  dram- 
shop act,  and  can  only  grant  license  to  a  person  to  keep  a 
*605  dram-shop  when  there  *is  properly  presented  to  the  city  coun- 
cil a  petition  signed  by  a  majority  of  the  adult  residents.  Not 
only  does  the  dram-shop  act  require  a  majority  petition  as  a  condi- 
tion precedent  to  the  action  of  the  council,  bat  the  ordinance  of  the 
city  of  Peabody,  under  which  the  council  pretended  to  act,  has  the 
like  provision.  Without  such  petition  the  city  council  had  no  power 
or  jorisdiction  in  the  premises.  Not  only  is  a  petition  requisite,  but 
it  mast  be  signed  by  a  majority  of  the  adult  residents.  Unless  a  ma- 
jority make  the  request  that  a  license  be  granted  to  the  applicant,  the 
assent  of  the  corporate  authorities  cannot  be  legally  given ;  if  im- 
properly given,  the  license  is  null  and  void.  The  provision  concern- 
ing the  petition  is  a  limitation  of  the  power  of  the  corporate  author- 
ities, and  does  not  affect  merely  the  proceedings  of  the  authorities  in 
granting  licenses  to  sell  intoxicating  liquors,  but  the  jurisdiction  of 
the  authorities  tp  act.  In  Eureka  v.  Davis,  21  Ean.  *578,  we  held 
that  the  list  prescribed  by  chapter  86,  Comp.  Laws  1879,  was  con- 
elnsive  of  the  number  of  adults,  owing  to  the  legislative  provision  to 
that  effect.  In  this  case,  the  list  is  absent,  or  at  least  was  insuffi- 
cient. 

Under  the  statute  and  the  ordinance,  it  therefore  was  the  duty  of 
the  city  council  to  have  ascertained,  by  a  census  or  otherwise,  that 
the  requisite  number  of  adult  residents  had  in  fact  signed  the  petition, 
before  acting  in  the  matter.  As  the  power  to  license  depended  upon 
the  petition  of  a  majority,  the  want  of  such  a  majority  makes  the  ac- 
tion of  the  council  void.  In  fact,  the  council  seems  to  have  acted 
very  hastily.  The  record  shows  that  a  call  was  signed  by  a  majority 
of  the  council  on  August  28, 1879,  for  a  council  meeting  that  evening; 
that  a  meeting  was  held  in  pursuance  to  the  call,  and,  on  the  presenta- 
tion of  the  petition  of  Welsford,  a  dram-shop  license  was  ordered  to 
issue  at  once.  Under  the  circumstances,  we  are  of  the  opinion  that 
the  case  stands  before  us  as  if  no  license  had  been  granted.  There- 
fore, the  defendant  very  properly  refused  to  sign  the  paper  purporting 
to  authorize  the  plaintiff  to  carry  on  a  dram-shop.  State  v.  Young, 
17  Kan.  414;  Insurance  Co.  v.  State,  9  Kan.  *210;  Eureka  v. 
*606  Davis,  21  Kan.  *578;  *Wabaunsee  Co.  v.  Muhlenbacker,  18 
Ka«.  129;  Dill.  Mun.  Corp.  §  639;  Bouldin  v.  City  of  Balti- 
more,  15  Md.  1 8. 

Judgment  will  be  entered  for  the  defendant  for  all  costs. 
Yjllbntinb,  J.    I  concur  in  the  result  reached  by  the  chief  justice. 
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Brbweb,  J.,  (concurring.)  Whatever  may  be  the  rule  as  to  the 
power  of  the  oity  coancil,  in  the  absenoe  of  the  prescribed  list,  to  de- 
termine the  number  of  adult  residentSy  and  the  effect  of  that  deter- 
mination upon  the  validity  of  a  license  issued  in  pursuance  thereof, 
I  think  this  court,  in  the  exercise  of  its  discretion,  should  never  com- 
.pel  any  officer  to  sign  or  issue  a  license  when  it  appears  as  a  fact, 
and  notwithstanding  the  determination  of  the  council,  that  a  majority 
of  the  adult  residents  have  not  in  fact  signed  the  petition.  I  think 
the  principle  laid  down  in  State  v.  Stevens,  ante,  *456,  controls  this 
case,  and  compels  the  judgment  for  the  defendant. 


Allisor  B.  Babtlbtt  and  another  v.  Thomas  B.  Buuubnh  and 

others. 

January  Term,  1880. 

Notary  Public :  Limitationof  Action  against:  Statute  Construed.  On 
September  18,  1878,  B.  So  Ck>.  brought  their  action  against  B.  &,  W.  for 
damages,  alleging  that  B..  as  a  notary  public,  on  September  21,  1874, 
made  a  false  and  fraudalent  certificate  of  acknowledgment  to  a  mortgage, 
purporting  to  have  been  executed  by  T.  and  wife  to  B.  &  Oo.,  to  secure 
the  payment  of  8800,  and  interest;  that  W.  was  the  surety  on  the  nota- 
rial bond,  dated  May  20, 1871;  and  further  alleging  that  the  falsity  of  the 
fraudulent  certificate  was  not  discovered  until  December,  1875.  Eeldt 
that  the  cause  of  action  accrued  at  the  time  of  the  making  of  the  false 
certificate;  s^nd  further  held,  that  the  special  statute  of  limitation,  pro- 
viding that  "no  suit  shall  be  instituted  ag^iinst  any  such  notary,  or  his 
securities,  more  than  three  yeara  after  the  cause  of  action  accrues,''  (sec- 
tion 9,  c.  71,  Comp.  Laws  1879,)  controls  in  the  case,  and  that  on  the  face 
of  the  petition  the  cause  of  action  is  barred. 

*607    ♦Error  from  Wyandotte  district  court. 

The  nature  of  the  action,  and  the  facts,  sufficiently  appear  in  the 
opinion.  Trial  at  the  April  term,  1879,  of  the  district  court,  when 
Thomas  BuUene  and  three  others,  partners  as  Builene,  Moores  & 
Emery,  as  plaintiffs,  recovered  a  judgment  against  Allison  B.  Bart- 
lett  and  Joseph  G.  Welsh,  as  defendants,  who  bring  the  case  to  this 
court. 

Bartlett  dt  Cree,  for  plaintiffs  in  error. 

The  alleged  cause  of  action  was  barred.  The  statute  of  limitation,  which 
governs  this  case,  is  section  9,  c.  71,  Gen.  St.  1868. 

If  the  action  be  treated  as  one  for  relief,  on  the  ground  of  fraud,  and  the 
general  rule  laid  down  in  the  Code  be  also  considered  applicable,  the  action  is 
clearly  barred;  for  more  than  two  years  elapsed  after  the  discovery  of  the 
fraud  before  the  action  was  commenced.  Civil  Code,  g  18,  subd.  3,  Gen.  St. 
1868.  We  think  it  clear,  however,  that  the  limitation  prescribed  by  the  act 
respecting  notaries  public  applies.  The  vital  question  is,  when  did  the  stat- 
ute commence  to  run  against  the  alleged  cause  of  action?    We  contend  that 
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it  began  to  ran  from  the  date  of  the  alleged  malfeasance*  and  that  there  ts  no 
exception  to  its  ranning.  The  other  side  claims  that  it  commenced  to  run 
from  the  dieocyvery  of  the  alleged  malfeaeance,  and  that  the  plaintiffs  below 
have  three  years  from  that  time  in  which  to  sue.  There  can  be  no  doubt  that 
the  cause  of  action  accrued  at  the  time  the  alleged  malfeasance  was  perpetrated. 
Bank  v.  Childs,  6  Cow.  238;  Pyie  y.  Beckwith,  1  J.  J.  Marsh.  445;  Kerns  v. 
Schoomnaker,  4  Ohio,  331;  Bosborough  v.  Albright,  4  Bich.  39;  Wilson  v. 
Ivy,  32  Miss .  238 ;  Drum  y .Whiting,  9  Cal.  428 ;  Troup  v.  Smith,  20  Johns .  48. 

Unless  the  rale  laid  down  in  section  18  of  the  Code  be  considered  applicable 
to  the  case,  there  is  no  statutory  rule  fixing  the  discovery  of  the  fraud  as  the 
date  of  the  oommenoement  of  the  running  of  the  statute  of  limitations.  If 
the  statute  commenced  to  run  in  this  case  from  the  discovery  of  the  fraud 
only,  it  must  be  in  oonsequence  of  some  general  rule  of  law  or  equity, 
*608  At  equity*  the  statute  commenced  to  run  in  cases  *of  fraud  from  its 
discovery,  unless  the  party  injured  had  the  full  means  of  discovery 
from  the  first,  or  was  guilty  of  negligence  in  failing  to  discover  it  at  the 
earliest  moment.  It  was  necessary  for  the  party  claiming  the  benefit  of  the 
exception  allowed  on  account  of  fraud,  to  allege  facts  showmg  diligence  on 
his  part,  and  explaining  the  thode  and  time  of  discovery.  Moore  v.  Greene,  2 
Curt.  G.  G.  202;  Buckner  v.  Calcote,  28  Miss.  432;  Gook  v.  Lindsey,  84  Miss. 
451;  Smith  y.  Ply,  24  Tex.  845;  Facnam  v.  Brooks,  9  Pick.  244;  Hunter  v. 
Hunter,  50  Mo.  445;  Bosborough  y.  Albright,  4  Biol).  89. 

At  law,  the  decisions  are  not  in  harmony.  Some  courts  refuse  to  recognize 
any  exception  to  the  running  of  the  statute  of  limitations  on  the  ground  of 
fraud.    Tronp  y.  Smith,  20  Johns.  83;  Tee's  Adm'r  v.  Fee,  10  Ohio,  469. 

The  rale  laid  down  in  another  class  of  casee,  however,  allowed  the  excep- 
tion of  fraud  where  there  had  been  a  positiye  fraudulent  concealment  of  the 
caase  of  action.  iN^udd  v.  Hamblin,  8  Allen,  130;  Foster  v.  Bison,  17  Grat. 
321;  Blethen  y,  Loyering,  58  Me.  437;  Douglas  v.  Elkins,  28  N.  H.  26. 

Mere  ignorance  on  the  part  of  the  person  injured,  or  mere  silence  on  the 
part  of  the  one  committing  the  fraud,  is  not  sufficient  to  prevent  the  statute 
from  running.  Martin  v.  Bank,  81  Ala.  115;  Boyd  y.  Boyd»  27  Ind.  429; 
Township  of  Boomer  v.  French,  40  Iowa,  601. 

J.  B.  Scroggs,  for  defendants  in  error. 

We  submit  that  the  cause  of  action  set  out  in  the  petition  of  plaintiffs  be- 
low occurred  at  the  time  of  the  discovery  of  the  falsity  of  said  certificate,  to* 
wit,  December,  1875,  and  that  the  same  rule  of  law  governs  the  construction 
of  thestatnte  limiting  actions  on  bonds  of  notaries  public  which  obtains  in 
tbe  construction  of  any  other  statute  of  limitations, — ^that  the  distinction  be- 
tween courts  of  law  and  courts  of  equity  do  not  exist  in  the  state  of  Kansas. 
(Suck  y.  Wllletts,  2  Kan.  *890;  Kansas  Pae.  B.  €k).  y.  McCormick,  20  Kan. 
107;  Ryan  v.  Leavenworth,  A.  &  N.  W.  B.  Co.,  21  Kan.  •404,  *405. 

The  plaintiffs  below  had  the  right  to  presume  that  the  notary  had  done  his 
duty  in  the  premises  as  required,  and  they  did  not  and  could  not  have  known 
of  the  falsity  of  said  certificate  until  the  rendition  of  the  verdict  of  the  jury 
in  December.  1875,  on  the  trial  of  the  action  brought  to  foreclose  the  mort- 

*609  *Gonn8el  for  plaintiffs  in  error  claim  that  defendants  in  error  were 
negligent  in  not  discovering  the  falsity  of  said  certific^ite  prior  to  the 
Terdiet  of  the  jury  in  the  attempt  to  foreclose  the  mortgage.  No  portion  of  the 
evidence  is  brought  up  in  the  record,  and  the  court  is  consequently  unable  to 
determine  upon  what  evidence  the  jury  based  their  finding  that  Rose  Teis  did 
not  sign  and  acknowledge  the  mortgage,  nor  any  reason  why  defendants  in 
enor  failed  to  discover  the  falsity  of  said  certificate  before  that  time;  but,  by 
reference  to  the  case  made,  it  will  be  seen  that  the  mortgage  purpoitedto  be 
signed  and  acknowledged  by  said  Bose  Teis,  and  oonsequently  defendants  had 
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no  means  of  knowing,  and  had  no  reason  to  suspect,  that  said  signature  was 
thereto  written  without  her  authority,  or  that  the  same  was  a  forgery,  until 
the  jury  so  found  from  the  evidence.  The  oourt  is  bound  to  presume,  from 
all  that  is  shown  in  this  record,  that  the  jury  were  justified  by  the  evidence 
in  so  finding.    "Purporting,''  see  Webst.  Unabr.  Diet. 

It  is  claimed  by  plaintiffs  in  error  that  the  averment  of  plaintiffs  below, 
that  "they  had  no  means  of  knowing  of  the  falsity  of  said  certificate  until  the 
verdict  of  the  jury  below,"  is  "a  conclusion,  and,  in  the  very  nature  of  things, 
cannot  be  true. "  This  was  a  matter  of  proof,  and  from  the  pleadings,  and  tlie 
brief  and  argument  of  plaintiffs  in  error,  was  an  issue  in  the  case,  and  by  the 
court  below,  from  the  evidence,  found  in  favor  of  defendants  in  error;  and 
the  rule  is  too  well  settled  in  this  court  to  require  any  citation  of  authorities, 
that  this  matter  cannot  be  reviewed  by  this  court,  unless  the  evidence  is  em^ 
bodied  in  the  record. 

HoRTON,  0.  J.  On  September  18,  1878,  the  defendants  in  error 
(plaintiffs  below)  brought  their  action  against  the  plaintiffs  in  error, 
(defendants  below,)  alleging  that  Allison  B.  Bartlett^as  a  notary  pub- 
lie,  made  a  fraudulent  and  false  certificate  of  acknowledgment  to  a 
mortgage  described  in  the  petition;  that  Welsh,  one  of  the 
^610  plaintiffs  in  error,  was  surety  *on  his  notarial  bond,  and  judg- 
ment was  asked  against  both  Bartlett  and  Welsh.  The  bond, 
which  was  made  a  part  of  the  petition,  was  dated  May  20, 1871,  and 
was  conditioned  that,  **if  said  A.  B.  Bartlett  shall  well  and  faithfully 
perform  and  discharge  the  duties  of  his  said  office  [notary  public  in 
and  for  the  county  of  Wyandotte]  according  to  law,  then  this  obliga- 
tion shall  be  void  and  of  no  effect;  otherwise,  to  remain  in  full  force." 
The  false  and  fraudulent  certificate  of  acknowledgment  was  executed 
September  21,  1874.     The  petition  also  contains  these  allegations: 

"Plaintiffs  say  that  said  pretended  mortgage  purported  to  convey  the  honit- 
stead  of  Rose  Teis  and  her  husband,  Peter  5.  Teis,  and  was  absolutely  vokl 
without  the  signature  and  acknowledgment  of  said  Bose  Teis.  Plaintiffs 
further  say  that  at  the  April  term  of  this  court,  1875,  they  brought  suit  upon 
tlie  said  note  and  mortgage  in  the  name  of  T.  B.  Bullene,  one  of  the  plain- 
tiffs herein,  against  the  said  Peter  G.  Teis  and  Bose  Teis,  his  wife,  and  that, 
at  the  December  term  of  said  court,  1875,  trial  was  had  in  said  cause  before 
a  jury,  and  that  the  jury  found  that  the  said  Bose  Teis  did  not  sign  or  acknowl- 
edge the  said  mortage;  whereupon  judgment  was  rendered  for  said  plaintiff 
T.  B.  Bullene,  and  against  said  Peter  G.  Teis  and  Bose  Teis  upon  said  promis- 
sory note,  but  that  said  plaintiff  T.  B.  BulJene  was  denied  a  decree  fore- 
closing the  said  mortgage  and  an  order  for  the  sale  of  said  property  to  satisfy 
said  judgment.  Plaintiffs  further  say  that  prior  to  the  verdict  of  the  jury 
above  stated,  at  the  December  term  of  said  court,  that  they,  nor  either  of 
them,  had  any  knowledge  of  the  falsity  and  fraudulency  of  the  said  notarial 
certificate  to  said  mortgage,  so  made  by  the  said  A.  B.  Bartlett  as  said  notary 
public  as  aforesaid;  that  prior  to  the  rendition  of  said  verdict  by  said  jury  in 
said  last-mentioned  action,  they  did  not  know,  or  liave  means  of  knowing, 
that  said  A.  B.  Bartlett,  as  said  notary  public  as  aforesaid,  did  not  take  the 
acknowledgment  of  said  Bose  Teis  to  the  said  mortgage,  as  he  in  his  certificate 
certified  that  he  did.  And  plaintiffs  further  allege  that  three  years  have  not 
elapsed  since  the  discovery  of  the  falsity  of  said  A.  B.  Bartlett's  said  certifi- 
cate and  the  commencement  of  tliis  suit. 

''Plaintiffs  further  say  that  thereupon  they  caused  a  general  execution  to 
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Issue  upou  said  judgment»  which  execution  was  duly  returned,  in- 
^611     doFsed,  *No  goods  or  chattels,  lands  or  ^tenements  found  whereupon 

to  levy,'  bj  means  whereof  said  judgment  has  become  wholly  value- 
less to  said  plaintiffs.  Wherefore,  plaintiffs  aver  that,  by  reason  of  said 
wrongful  acts  and  omissions  of  the  said  defendant  A.  B.  Bartlett  as  aforesaid, 
the  debt  of  plaintiffs  intended  to  be  secored  by  said  mortgage  has  become  en- 
tirely worthless  to  said  plaintiffs,  and  that  they  have  been  damoaged  in  the  sum 
of  8700,  and  that  according  to  the  statutes  in  such  cases  made  and  provided, 
an  action  has  accrued  to  them. " 

The  defendants,  Bartlett  and  Welsh,  filed  their  answer  April  8, 
1879,  setting  np  a  general  denial  and  the  statute  of  limitations  of 
three  years.  Trial  had  at  the  April  term,  1879,  of  the  district  court 
by  the  ooart,  a  jury  being  waived.  The  defendants  objected  to  the 
introduetion  of  any  evidence  at  the  trial,  on  the  ground  that  it  ap- 
peared from  the  petition  that  the  oanse  of  action  was  barred  by  the 
statute  of  limitations,  and  that  a  cause  of  action  was  not  stated. 
The  objeetion  was  overruled  by  the  court,  and  final  judgment  was 
given  for  $472.45,  and  costs,  against  defendants,  and  in  favor  of 
plaintiffs  below. 

The  vital  question  is,  when  did  the  cause  of  action  alleged  in  the 
petition  accrue?  Plaintiffs  in  error  contend  that  the  statute  of  lim* 
itations  commenced  to  run  from  the  date  of  the  malfeasance,  to* wit, 
September  21,  1874,  and  that  there  is  no  exception  to  its  running. 
Defendants  in  error  claim  that  the  cause  of  action  accrued  at  the 
time  of  the  discovery  of  the  falsity  of  the  certificate  by  the  mortgagee, 
to*wit,  in  December,  1875.  While  there  is  some  little  conflict  in  the 
decisions,  the  highest  and  most  decisive  authority  favors  the  view 
tbat  the  oialfeasanee  of  a  person,  or  the  negligence  or  breach  of  duty 
of  an  officer,  is  the  gist  of  the  action,  and  not  the  injury  consequent 
tbereon,  and  that  the  statute,  therefore,  begins  to  run  from  the  mal- 
feasance, negligence,  or  breach.  "In  actions  for  ofiQcial  or  professional 
negligence,  the  cause  of  action  is  founded  on  the  breach  of  duty 
which  actually  injured  the  plaintiff,  and  not  on  the  consequential  dam- 
age. *  *  *  So,  in  an  action  against  the  sheriff  for  an  insufficient 
return  upon  a  writ,  by  reason  whereof  the  judgment  was  re- 
'612  versed,  the  ^statute  begins  to  run  from  the  time  of  the  return, 
and  not  from  the  reversal  of  the  judgment."  2  Greenl.  Ev. 
§433. 

In  Betts  V.  Norris,  21  Me.  315,  it  was  decided,  in  an  action  against 
an  officer  for  neglect  of  duty  in  not  attaching  sufficient  real  estate, 
aa  it  was  his  duty  to  have  done,  whereby  the  creditor  who  recovered 
jadgment  lost  a  part  of  his  debt,  tbat  the  statute  commenced  running 
from  the  time  of  the  return  of  the  officer  upon  the  writ,  and  not  from 
the  time  it  was  ascertained  by  the  levy  upon  the  property  attached 
that  it  was  not  sufficient  to  satisfy  the  whole  judgment. 

In  Csesar  v.  Bradford,  13  Mass.  169,  the  officer  who  served  the 
original  writ  falsely  returned  tbat  he  had  taken  bail,  when  in  fact  be 
V.  23k— 28 
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had  not.  The  eoart  held  that  the  action  aoeraed  against  him  im- 
mediately. 

In  Kerns  v.  Sohoonmaker,  4  Ohio,  331,  it  appears  that  a  judgment 
was  obtained  on  April  26, 1826,  before  a  justice  of  the  peace,  in  favor 
of  Jacob  Kerns,  against  John  Stewart,  for  $172.69.  On  the  twenty- 
eighth  of  April,  1826,  Stewart  offered  one  Simon  Elliot  as  surety  for 
the  stay  of  execution  upon  this  judgment,  who  was  accepted  by  the 
justice;  but  the  entry  upon  his  docket  was  so  carelessly,  negligently, 
and  informally  made  that  Elliot  was  not  legally  bound.  Stewart 
died  in  solvent,  before  the  supposed  stay  of  execution  expired.  In 
May,  1829,  the  recognizance  was  discovered  altogether  void  by  the 
judgment  of  the  supreme  court.  Within  one  year  after  said  May 
term,  1829,  Kerns  brought  his  action  against  Sohoonmaker,  the 
justice,  to  recover  damages  for  negligence  and  omission  of  duty. 
The  court  held  that  the  action  was  barred  by  the  statute  of  one  year, 
on  the  ground  that  the  action  accrued  before  the  termination  of  the 
suit  in  1829.  See,  also,  Wilcox  v.  Plummer,  4  Pet.  172;  Argall  v. 
Bryant,  1  Sandf.  98;  Fee  v.  Fee,  10  Ohio,  469;  Lathrop  v.  Snell- 
baker,  6  Ohio  St.  276 ;  Ellis  v.  Kelso,  18  B.  Mon.  296 ;  Howell  y. 
Young,  5  Barn.  &  0.  259. 

Applying  the  principle  deduoible  from  these  decisions  to  the  case 
at  bar,  we  are  of  the  opinion  that  the  alleged  cause  of  action  accrued 
at  the  date  of  the  making  of  the  false  certificate  by  the  notary, 
*613  and  that,  as  the  statute  of  limitations,  *  which  controls,  pro- 
vides that  "no  suit  shall  be  instituted  against  any  such  notary 
or  his  securities  more  than  three  years  after  the  cause  of  action  ac- 
crues," (Comp.  Laws  1879,  c.  71,  §  9,)  the  cause  of  action  was  barred 
by  the  statute,  when  brought  on  September  18,  1878;  more  than 
three  years  having  elapsed  after  the  action  accrued  before  the  com- 
mencement thereof. 

It  is  unnecessary  to  discuss  the  exception  to  the  running  of  the 
statute  prescribed  in  subdivision  8,  §  18,  c.  80,  of  the  Code,  because, 
whether  applicable  or  not  in  cases  where  a  special  statute  of  limita-^ 
iions  is  provided,  more  than  two  years  expired  after  the  discovery  of 
w<he  malfeasance  of  the  notary  before  suit  was  brought.  As  the  pe- 
tition showed  upon  its  face  that  the  cause  of  action  was  barred  by  the 
statute  of  limitations,  it  did  not  state  facts  sufficient  to  constitute  a 
^ause-of  action,  and  the  trial  court  erred  in  receiving  evidence  and 
rendering  judgment  over  the  objections  of  the  defendants.  Zane  v. 
Zane,  5  Kan.  *134. 

The  judgment  of  the  district  court  will  be  reversedi  and  the  cause 
k'emanded  for  further  proceedings. 

(All  the  justices  concurring.) 
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H.  8.  Cabtbr  9.  G.  H.  Pbatt. 
January  Term.  1880. 

lomitatioiis :  Title  to  Personal  Property.  In  1871  a  railroad  was  con- 
structed across  the  land  of  P.,  in  Allen  county.  Ties  were  put  down,  and 
iron  rails  spiked  to  them,  but  the  road  was  never  used.  On  January  27, 
1874,  P.  commenced  an  action  in  the  district  court  of  Allen  county  against 
the  railroad  company  for  damages  for  appropriating  his  land  to  its  pur- 
poses. Judgment  was  obtained  November  23, 1874,  and  the  iron  rails  in 
controversy  were  sold  on  an  execution  to  P.  Thereafter,  and  prior  to 
May  1, 1875,  P.  loosened  the  rails  from  the  railroad  ties,  and  placed  them 
in  piles  upon  his  own  land,  and  continued  in  possession  of  them,  under 
daim  of  ownership,  till  February  28, 1878.  The  Judgment  of  November 
28, 1874,  is  alleged  to  be  void  for  want  of  service.  Jleld  that,  conceding 
the  judgment  to  be  a  nullity,  y€ft  P.,  on  February  28,  1874,  was  entitled 
to  the  rails,  as  the  title  to  them  had  passed  to  him  by  virtue  of  the  statute 
of  limitations. 

*614    *Brror  fronoi  Allen  distriot  eourt. 

Replevin,  brought  by  G.  H.  Pratt  against  M.  S.  Carter  and  A. 
J.  French,  on  February  28,  1878,  for  fifty  thousand  pounds  of  uars 
of  railroad  iron,  of  the  value  of  five  hundred  dollars.  Trial  at  the 
June  term,  1878,  by  the  court,  a  jury  having  been  waived.  The  court 
made  the  following  findings  of  fact : 

(1)  That  the  iron  in  controversy  was  laid  by  the  Fort  Scott,  Humboldt  & 
Western  Railway  Company,  and  upon  a  road-bed  permanently  constructed  by 
said  company. 

(2)  That  the  construction  of  said  road-bed,  and  the  laying  of  the  iron  there- 
upon, was  done  by  said  company  during  the  summer  and  fall  of  1871,  and  was 
upon  the  lands  of  the  plaintifl.  owned  and  cultivated  by  him  at  that  time,  and 
continuously  therefrom  owned  by  him  until  the  present  time,  and  partially 
ealtirated  by  him  during  all  said  time,  except  for  one  year. 

(3)  That  the  construction  of  said  road-bed,  and  the  laying  of  the  iron  there- 
opoD,  was  with  the  knowledge  and  consent  of  the  plaintiff,  but  with  the  ex- 
pectation by  him  that  the  said  railroad  company  would  pay  to  him  full  com-, 
peosation  therefor,  or  cause  the  land  appropriated  by  it  for  that  purpose  to  be 
condemned  according  to  the  law  of  the  land. 

(4)  That  the  iron  so  laid  was  spiked  to  cross-ties  first  placed  upon  said  road- 
bed, and  the  placing  of  the  ties  and  the  spiking  of  the  iron  rails  thereto  was 
done  in  the  same  manner  that  is  usual  to  new  railroads. 

(5)  That  tlie  iron  so  laid  remained  as  it  was  laid  by  said  company  until  the 
eleventh  day  of  Januaiy,  1875,  when  the  plaintiff,  between  that  time  and  the 
first  day  of  May,  1875,  loosened  it  from  the  ties,  and  placed  it  in  piles  upon 
Us  own  lands  and  upon  the  same  tract  of  land  through  which  theroiui-bed  was 
eoQstracted  and  on  which  the  iron  was  laid  by  said  company. 

(6)  That  the  said  road-bed  and  iron  have  never  been  used  by  the  said  rail- 
way company,  or  by  any  other  railroad  company  or  person,  as  or  for  a  rail- 
10;^,  and  neither  has  any  portion  of  the  road-bed  or  iron  constructed  and  laid 
by  said  company  at  any  other  place  along  this  line  of  the  said  proposed  railway 
been  used  for  any  such  purpose. 


»  ' 
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^7)  That,  a  short  time  before  the  commencement  of  this  suit,  the  de- 
*615      lendant  French,  acting  as  agent  and  representing  the  ^defendant 

Carter,  applied  for  permission  to  remove  tlie  iron  so  piled  up  bj  him; 
that  plaintiff  rel  used  the  request,  except  he  was  first  paid  therefor,  and  that 
French  thereupon  stated  to  plaintift  that  he  would  not  remove  it  until  it  was 
settled  for. 

(8)  TJiat  the  iron,  loosened  and  piled  up  by  plaintiff  as  aforesaid,  remained 
as  aforesaid  until  the  twentj-eighth  day  of  February,  1878,  when  tlie  defend- 
ant French,  acting  as  agent  for  and  representing  defendant  Carter,  went  upon 
said  lands  of  plaintiff  with  men  and  teams,  and  took  possession  of  and  re- 
moved said  iron  without  plaintiff's  knowledge  or  consent. 

(9)  That  the  said  iron  was  loaded  by  the  said  French  on  the  cars  of  the  L. 
L.  &  G.  Hailroad  Company,  together  with  a  large  amount  of  the  same  kind  of 
iron  claimed  by  defendant  Carter,  and  was  more  or  less  mixed  with  the  iron 
80  claimed  by  defendant. 

(10)  That  the  said  Fort  Scott,  Humboldt  &  Western  Bailway  Company, 
and  the  defendants,  Carter  and  French,  have  not  paid  or  offered  to  pay  to 
said  plaintiff  for,  nor  had  condemned,  the  land  appropriated  by  them,  and 
they  have  not  paid  or  offei-ed  to  pay  to  said  plaintiff  any  sum  whatever  for 
the  iron  so  taken  and  removed  by  them. 

(11)  That  the  defendant  Carter  claims  to  be  the  owner  of  the  iron  in  con- 
troversy, because  of  an  alleged  purchase  by  him  of  the  same  under  certain 
proceedings  had  and  obtained  in  the  circuit  court  of  the  United  states  in  and 
for  the  district  of  Kansas,  at  its  l^ovember  term,  1874,  and  for  no  other  rea- 
son. 

(12)  That  by  such  proceedings  the  defendant  Carter  obtained  a  judgment 
against  the  Fort  Scott,  Humboldt  &  Western  Bail  way  Company,  andotner  de- 
fendants, the  plaintiff  herein  not  being  a  party  therein,  for  the  sum  oi  1^15,- 
456.76,  and  also  a  decree,  in  substance,  that,  for  the  purpose  of  providing 
funds  for  paying  the  said  judgment,  the  following  mortgaged  property  be  sola, 
viz.:  All  and  singular  the  portion  of  the  railway  of  the  Fort  8oott,  Hum- 
boldt &  Western  Railway  Company  which  said  company  has  constructed,  or 
by  law  is  authorized  to  construct,  from  Fort  Scott  to  Humboidt,  and  from 
Humboldt  westward  to  the  Arkansas  river,  as  thesameisorsiiall  be  hereafter 
constructed,  a  distance  in  the  aggregate  of  about  one  hundred  and  fifty-four 
miles,  together  with  all  lands  and  hereditaments  acquired  and  appix>pnateU  for 

depots,  superstructures,  buildings,  erections,  and  fixtures  on  said  line 
*616      of  ^railway,  and  all  tracks,  bridges,  viaducts,  culverts,  fences,  and 

all  houses  and  buildings  thereon  or  appertaming  thereto,  and  ail  other 
property,  real  or  personal,  owned  by  said  company  on  the  first  day  of  Novem- 
ber, 1871,  or  thereafter  to  be  acquired  by  said  company  for  the  construction, 
maintenance,  and  operation  of  said  railway.  That  said  decree  also  provided 
that  such  sale  should  be  made  by  a  special  master  appointed  for  that  purpose, 
who  was  directed  in  said  decree  that,  **if  said  sale  shall  be  confirmed  by  the 
court,"  he  should  execute  a  proper  conveyance  to  the  purchaser  or  purchasers 
at  said  sale. 

(13)  That  the  property  described  in  said  decree  was  sold  to  the  defendant 
Carter  on  the  sixteenth  day  of  February,  1875,  and  the  said  special  master 
executed  and  delivered  to  him  a  conveyance  of  said  property  on  the  twenty- 
first  day  of  June,  1875. 

(14)  That  there  is  no  evidence  showing  or  tending  to  sliow  that  said  sale  was 
confirmed  by  said  court,  save  and  except  that  said  special  master  executed  the 
conveyance  as  aforesaid. 

(15)  That  on  the  twenty-seventh  day  of  January,  1874,  plaintiff  com- 
menced suit  in  the  district  court  of  Allen  county,  Kansas,  agaifist  the  Fort 
Scott,  Humboldt  &  Western  Railway  Company,  for  the  recovery  of  damages; 
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that  on  the  sixteenth  day  of  November,  1874.  he  recovered  a  judgment  against 
the  said  company  for  the  snm  of  9400 ;  that  execution  issued  on  said  Judgment 
November  20, 1874;  that  the  iron  in  controversy  was  levied  upon  thereunder 
on  the  twenty-third  day  of  Kovember»  1874,  and  that  the  same  was  sold  on 
said  execution  to  the  plaintiff  herein  on  the  sixth  day  of  Januaiy,  1875. 

(16)  That  the  mortgage,  by  virtue  of  the  foreclosure  of  which  the  decree  ot 
sale  was  made  by  the  circuit  court  of  the  United  States  as  af  orr^said,  was 
recorded  in  the  office  of  the  register  of  deeds  of  Allen  county,  Kansas,  be- 
fore the  Judgment  of  the  plaintifiF  above  referred  to  was  obtained. 

(17)  That,  at  the  time  the  iron  was  being  removed  by  the  defendant  French, 
he  (French)  admitted  to  George  A.  Amos,  the  attorney  of  plaintiff,  that  the 
iron  belonged  to  plaintiff,  and  that  he  had  made  arrangements  to  pay  Pratt  for 
the  same. 

Judgment  in  favor  of  the  plaintiff.     Garter  brings  the  case  here. 

Cate$  d  Keplinger,  for  plaintiff  in  error. 

Oeo,  A.  Amos  and  A.  A.  Harris,  for  defendant  in  error. 

*617  *HoBTON,  C.  J.  The  findings  of  the  trial  court  show  that  the 
defendant  in  error,  the  plaintiff  below,  obtained  actual  posses- 
fiionof  the  personal  property  in  controversy  prior  to  May  1, 1875,  and 
continued  in  such  possession  until  February  28, 1878,  more  than  two 
jears.  This  possession,  by  the  testimony,  was. under  claim  of  own- 
ership, without  the  authority  of  the  owner,  and  inconsistent  with  his 
lights.  If  the  sale  of  the  property  on  January  6, 1875,  to  defendant 
in  error,  by  the  sheriff,  was  valid,  which  can  scarcely  be  claimed,  he 
then  became  the  lawful  owner  of  it;  but  if,  as  contended  by  counsel 
for  plaintiff,  the  sale  was  void,  on  the  ground  that  the  judgment  was 
a  nallity  for  want  of  service,  the  taking  of  the  possession  under  the 
Toid  sale  caused  the  statute  to  commence  to  run  at  once. 

The  defendant  in  error,  therefore,  having  bad  undisputed  posses- 
aon  of  the  property  for  more  than  two  years  prior  t.o  February  28, 
1878,  is  clearly  protected  bv  the  statute  of  limitations.  Civil  Code, 
1 18. 

The  judgment  of  the  district  court  will  be  aflSrmed. 

(All  the  justices  concurring.) 


Lbwis  H.  Mylios  v.  Cykthia.  Copes  and  others. 

January  Term,  1880. 

1.  Power  of  Attorney:  donstmed.  A  power  of  attorney,  which  author- 
izes an  agent  to  lease  or  mortgage  real  estate  for  the  purpose  of  procuring 
money  thereon,  in  case  he  cannot  sell  the  property,  gives  the  agent  the 
option  to  procure  the  money,  either  by  lease  or  mortgage,  in  the  event 
he  cannot  make  a  sale  at  a  reasonable  price.^ 

'See  note  to  Marshall  v.  Bhibley,  11  Kan.  95 
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:  Authority  of  Agent:  Judgment.    G.  and  others,  the  owners 


of  certain  real  estate,  authorized  T.,  by  their  written  power  of  attomej, 
duly  filed  for  record,  to  mortgage  their  land  for  the  purpose  of  procuring 

money  thereon,  T.  borrowed  twelve  hundred  dollars  from  M.»  and 
*618      executed  to  him,  in  the  name  of  the  principals,  a  note  for  the  *monej, 

and  also  executed  a  mortgage  on  the  land  to  secure  the  note.  Hdd 
that,  in  an  action  to  recover  on  the  note,  and  to  foreclose  the  mortgage 
brought  by  M.,  the  trial  court  properly  rendered  judgment  for  the  money, 
obtained,  and  rightfully  ordered  the  mortgaged  premises  to  be  sold  to  sat- 
isfy the  judgment.  Further  held,  that  no  error  was  committed  in  refusing 
an  order  for  the  issuance  of  an  execution  to  M.  for  any  balance  of  the 
judgment  remaining  unpaid  after  the  mortgaged  property  was  exhausted, 
as  T.  exceeded  the  authority  conferred  on  him  as  agent  by  his  principals, 
in  executing  the  note  in  their  name. 

Error  from  Bourbon  distriot  court. 
The  case  is  stated  in  the  opinion. 
Lowe  <t  French^  for  plaintiff  in  error. 
A.  A.  Harris^  for  defendants  in  error. 

HoRTONi  G.  J.  This  was  an  action  instituted  in  the  district  court 
of  Bourbon  county,  by  Lewis  H.  Mylius,  against  Cynthia  Copes,  B. 
F.  Copes,  John  A.  Copes,  Edith  0.  Adair,  nee  Copes,  Emma  L.  Copes, 
and  Thomas  Copes,  on  a  note  alleged  to  have  been  executed  and  de- 
livered by  the  defendants  to  plaintiff,  on  June  19,  1876,  for  $1,200, 
payable  on  or  before  June  19,  1881,  and  to  foreclose  a  mortgage  on 
a  quarter  section  of  land,  also  alleged  to  have  been  executed  by  the 
defendants  to  secure  the  payment  of  the  note.  At  the  commence- 
ment  of  the  action,  an  affidavit  was  filed  by  the  plaintiff,  alleging 
that  all  the  defendants, -except  Thomas  Copes,  were  non-residents  of 
the  state,  and  that  the  mortgaged  real  estate  was  insufficient  to  pay 
his  claim.  An  order  of  attachment  was  issued  and  levied  on 
*619  other  and  additional  lands,  as  ^the  property  of  all  the  defend- 
ants, save  Thomas  Copes.  All  the  defendants,  except  Thomas 
Copes,  filed  answers  duly  verified,  denying  the  execution  of  the  note 
and  mortgage.  The  case  was  tried  to  the  court,  a  jury  being  waived. 
Judgment  was  rendered  for  the  full  amount  of  the  note,  interest,  and 
taxes;  but  the  court  ordered  that  only  the  mortgaged  premises  should 
be  sold  to  satisfy  the  judgment,  and  denied  execution  to  plaintiff  for 
any  balance  after  the  mortgaged  property  was  exhausted.  The  at- 
tachment was  also  discharged. 

Two  petitions  in  error  have  been  filed, — one,  in  behalf  of  plaintiff, 
asking  to  have  the  judgment  so  modified  that  plaintiff  shall  have  ex- 
ecution after  exhausting  the  mortgaged  property,  that  the  attachment 
lien  be  preserve^,  and  the  attached  property  sold  to  satisfy  any  bal- 
ance remaining  unpaid  after  sale  of  the  mortgaged  property;  the 
other,  a  cross-petition  of  Cynthia  Copes,  B.  F.  Copes,  J.  A.  Copes, 
and  Edith  0.  Adair,  alleges  that  the  trial  court  erred  in  rendering 
judgment  against  any  one  of  said  persons.     The  note  and  mortgage 
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are  copied  into  the  transcript,  and  show  )hat  the  same  are  signed 
for  said  defendants  by  Thomas  Copes,  as  the  attorney  in  fact  for  all 
the  defendants  except  himself.  The  authority  under  which  Thomas 
Copes  executed  the  note  and  mortgage  sued  on  was  a  certain  power 
of  attotney  executed  to  him  by  Cynthia  Copes,  Edith  0.  Copes,  Emma 
L.  Copes,  Bobert  F.  Copes,  and  John  A.  Copes,  October  16,  1875,  and 
filed  for  record  June  19,  1876.  It  gave  Thomas  Copes  authority  'Ho 
enter  upon  and  take  possession  of  several  pieces  of  real  estate,  (among 
others  the  piece  described  in  the  mortgage  deed,)  and  to  sell  and  dis- 
pose of  said  lands  upon  such  terms  and  for  such  prices  as  he  may 
deem  just  and  proper,  and  to  make,  execute,  and  deliver  to  the  pur- 
chaser or  purchasers  good  and  suflScient  deed  or  deeds  for  the  same, 
and  to  receive  the  payment  or  payments  therefor;  or,  in  case  he  can- 
not sell  said  property,  to  lease  or  mortgage  the  same  for  the  purpose 
of  procuring  money  thereon,  and  giving  and  granting  unto  our  said 
attorney  full  power  and  authority  to  do  and  perform  all  and  every 
act  and  thing  whatsoever  requisite  and  necessary  to  be  done 
*620  in  and  about  *the  premises  as  fully,  to  all  intents  and  pur- 
poses, as  we  might  or  could  do  if  personally  present,  with  full 
power  of  substitution  and  revocation." 

The  contention  is  over  the  authority  conferred  by  the  words,  ''to 
mortgage  the  same  for  the  purpose  of  procuring  money  thereon." 
This  language,  in  our  opinion,  authorized  Thomas  Copes  to  procure 
(i.  «.,  to  obtain  or  borrow)  money  thereon, — that  is,  on  the  land  or 
on  the  mortgage.  It  is  immaterial  in  this  case  which  of  the  two,  but 
we  think  the  principals  meant  on  the  land.  They  intended  to  give, 
and  simply  gave,  their  attorney  power  to  procure  money  on  the  se- 
earity  of  the  land,  and  had  no  intention  of  extending  the  authority 
for  a  loan  on  their  personal  responsibility,  or  even  partly  on  such  re- 
BpoDsibiiity.  When  a  loan  is  procured  on  a  note  and  a  mortgage  of 
real  estate,  tbe  mortgagee  has  personal  security  and  land  security. 
If  not  paid  when  due,  be  is  not  required  to  foreclose  the  mortgage, 
bat  may  bring  his  action  on  the  note  alone  wherever  he  may  find  the 
maker  of  the  note.  Again,  if  money  is  procured  solely  on  a  mort- 
gage on  land,  or  the  land  is  taken  as  the  only  security,  an  execution 
cannot  issue  against  the  other  property  of  the  makers  of  the  mortgage, 
even  if  the  loan  or  debt  be  not  made  in  full  from  the  security.  Hence, 
there  is  a  wide  difference  between  conferring  authority  upon  an  agent 
simply  to  mortgage  land  for  the  purpose  of  procuring  money  thereon, 
and  giving  authority  to  an  agent  to  borrow  money,  and  then,  as  se- 
cnrity  therefor,  to  execute  the  note  of  the  principal  and  a  mortgage 
on  his  realty. 

The  instrument  conferring  the  power  was  in  writing,  and  of  record, 
and  therefore  was  notice  to  the  plaintiff  of  the  extent  of  the  authority 
given. 

Counsel  for  defendants  makes  the  point  that,  the  power  to  mortgage 
being  conditional,  it  was  incumbent  upon  plaintiff  to  show  the  land 
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could  not  be  sold,  and,  farther,  that  it  conld  not  be  leased,  and  there* 
fore,  tinder  the  proof  offered,  the  mortgage  was  onaathorized.  The 
record  does  show  that  efforts  were  made  under  the  direction 
*621  of  the  agent  for  over  *a  year  after  the'ezeoation  of  the  poirer 
of  attorney  to  sell  the  land,  and  no  purchaser  for  the  property 
could  be  found  who  would  take  it  at  a  fair  price.  As  the  ag^it  was 
given  authority  to  lease  or  mortgage  the  land  to  procure  money 
thereon,  if  be  could  not  sell,  and  as  he  could  not  sell  at  a  reasonablf 
price,  he  had  the  discretion  to  lease  or  mortgage.  He  chose  the  lat- 
ter mode  to  raise  the  money.  His  action  was  in  excess  of  the  powers 
granted,  but  not  void,  and  the  orders  and  judgment  of  the  trial  court 
will  be  affirmed. 

(All  the  justices  concurring.) 


Joseph  M.  Fiazzek  v.  Miohabl  Whisb* 
January  Term,  1880. 

I,  Beplevin:  Share  of  Grain  Stored  in  Mass.    When  a  mixture  of  cereal 

grains  occurs  by  consent  of  the  owners,  or  under  circumstances  in  which 
the  mixture  would  be  reasonably  expected  by  the  parties,  and  the  prop- 
erty mixed  is  of  the  same  nature  and  value,  although  not  capable  of  an 
actual  separation  by  identifying  each  particle,  yet  if  a  division  can  be 
made  of  equal  value,  as  in  the  case  of  com,  oats,  and  wheat,  the  law  will 
give  to  each  owner  his  just  proportion,  and  such  owner  may  recover  his 
share  by  replevin.^ 

9.  Bailment:  Crops:  Agreement  Construed:  Beplevin.  At  a  division 
of  a  crop  of  corn  raised  on  the  samp  premises,  and  all  of  which  was  of 
the  same  value,  between  P.  and  W.,  in  the  absence  of  sufficient  cribs  to 
hold  P.'s  share,  W.  agreed  with  P.  to  store  800  bushels  of  the  latter's 
corn  in  his  crib  along  with  his  part  of  the  crop,  and  f  urth^  agreed  that, 
whjBnever  F.  demanded  his  com,  he  would  measure  out  of  the  com  so 
stored  in  the  crib  the  same  amount  or  quantity  of  corn  of  like  quality  as 
that  deposited.  Under  the  agreement,  the  corn  was  stored  in  W.'scrib, 
and,  with  the  consent  of  parties,  mixed  together.  Held,  that  the  trans- 
action was  a  deposit,  and  the  300  bushels  of  corn  remained  the  property 
of  P.,  for  which  replevin  .would  lie;  Sind  furtTier  held  that,  under  tbecir- 
cumstances  of  this  case,  an  instruction  to  the  effect  that,  if  the  defendant 
had  the  option  to  deliver  on  demand  the  same  com,  or  any  of  like  quality, 
the  jury  must  find  for  the  defendant,  without  any  limitation  or  qualifi- 
cation, was  erroneous. 

♦638     *Error  from  Shawnee  district  court. 

Beplevin  brought  by  Piazzek  against  White  for  three  hundred 

»See  Williams  v.  Morrison,  28  Fed.  Rep.  872;  Sutherland  v.  Carter,  (Mich.)  18 
N.  W.  Rep.  228. 
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bashels  of  corn.     Trial  at  the  May  term,  1879,  when  the  court  gave, 
axsong  others,  the  following  instructioh  to  the  jary : 

"(9)  But  if  the  rent  had  once  been  divided,  and  Piazzek,  by  himself  or 
agent,  deposited  the  corn  in  controversy  with  White,  and  had  it  put  into  a 
crib  in  which  there  was  other  com  of  White's,  with  the  agreement  that  White 
was  to  deUver  that  com  or  other  com  afterwards  on  demand,  then  the  Jury 
will  find  for  the  defendant." 

The  court  further  instructed  the  jury — 

^(10)  That,  if  White  had  the  option  to  deliver  on  demand  the  same  corn, 
or  corn  of  like  quality,  the  jury  will  find  for  the  defendant." 

Yerdiot  for  defendant.    New  trial  denied,  and  judgment  for  de- 
fendant.    Piazzek  brings  the  case  to  this  court. 
J.  Safford  and  £>.  P,  d  H.  C.  Safford,  for  plaintiff  in  error. 

Will  the  mixture  of  grain,  by  consent  of  the  owners  thereof,  take  away  the 
light  of  any  owner  to  recover  possession  of  his  portion  of  the  mixture  by  an 
action  of  replevin?  The  ownership  of  each  portion  is  not  changed  by  such 
mixture;  for,  "  where  articles  of  the  same  kind  and  value,  which  are  calculated 
by  the  bushel  or  pound,  are  mingled  together  by  the  consent  of  parties,  each 
paity  is  entitled  to  have  divided  to  him  as  many  pounds  or  bushels  as  he  may 
have  put  in,  and  is  recognized  in  law  to  have  a  property  in  so  much  as  he  may 
have  put  into  the  common  stock."  Inglebright  v.  Hammond,  19  Ohio,  344. 
"The  intentional  and  innocent  intermixture  of  property  of  substantially  the 
same  quality  and  value  does  not  change  the  ownership.*'  Byder  v.  Hath- 
away, 21  Pick.  298,  806.     "Where  grain  belonging  to  different  owners  has 

been  stored  in  mass  with  their  consent,  each  may,  if  necessary  for  the 
^623     mainte^nance  of  his  rights,  maintain  replevin  for  his  share,  subject 

to  4eduction  of  his  proportion  of  loss  or  waste  occurring  to  it  while 
so  in  mass."  Young  v.  Miles,  20  Wis.  646.  See,  also,  Morris,  Repl.  101; 
Mowry  v.  White,  21  Wis.  417;  Newton  v.  Drury,  20  Wis.  531;  Elder  v. 
Oconto  Co.,  33  Wis.  141;  Gardner  v.  Dutch,  9  Mass.  427;  Ryder  v.  Hathaway, 
21  Pick.  305;  Kaufman  v.  Schilling,  58  Mo.  218;  Kimberly  v.  Patchin,  19  N. 
Y.  330;  Henderson  v.  Lauck,  21  Fa.  St.  359. 

A.  H.  C<ue  and  M.  T.  Campbell^  for  defendant  in  error. 

By  the  contract  between  the  plaintiff  and  defendant,  the  corn  passed  to  the 
defendant,  and  was  thenceforth  his,  and  at  his  risk.  It  was  not  a  depositum; 
but  it  was  what  is  known  as  an  'Mrregular  bailment;"  and,  when  the  defend- 
ant refused  to  deliver,  it  became  a  money  demand,  and  plaintiff  was  remitted 
to  his  action  for  its  value.  Sdieferliug  v.  Huffman,  1  Ohio  St.  244;  Edw. 
Bailm.  137, 186,  204. 

If  ihe  property  was  mixed  with  defendant's  goods  at  the  request  of  plain- 
tiff, so  that  it  could  not  be  identified,  he  roust  fail  in  this  action.  2 131.  Comm. 
405:  GrifRth  v.  Bogardus,  14  Cal.  410;  McLaughlin  v.  Piatti,  27  Cal.  464; 
Scudder  v.  Worster,  11  Gush.  573;  Stanchfleld  v.  Palmer,  4  G.  Greene,  23; 
Prentice  v.  Ladd,  12  Conn.  381;  McElderry  v.  Flannagan,  1  Har.  &  G.  308. 
The  paities  also  became  tenants  in  common.  1  Hill,  Torts,  477,  478;  Schef- 
erling  v.  Huffman,  1  Ohio  St.  251.  Being  tenants  in  common,  the  corn  couid 
not  be  replevied.  Morris,  Repl.  113;  Barnes  v.  Bartlett,  15  Pick.  71;  Wills 
v.Noyes,  12  Pick.  824;  Co.  Lit.  199,  196;  Whitesides  v.  Collier,  7  Dana,  283. 

HoRTON,  G.  J.     Beplevin  for  300  bushels  of  com,  of  the  vahie  of 
$81,  commenced  by  Piazzek  against  White,  before  a  justice  of  the 
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peace.  The  action  was  taken  on  appeal  to  the  district  court,  wbero 
it  was  tried  at  the  May  term,  1879.  Judgment  was  given  for  defend- 
ant, White.     The  plaintiff  brings  the  case  here  on  error. 

On  the  thirtieth  day  of  January,  1877,  plaintiff  rented  certain  land 
to  defendant  for  the  term  of  three  years  from  March  1, 1877,  (except 
in  case  of  a  sale  of  the  premises,  when  the  lease  was  to  terminate,) 

the  defendant  agreeing  to  cultivate  all  the  plow-land  on  the 
*624    premises,  and  to  put  the  same  into  com.     ^Plaintiff  waa  to 

have  one- third  of  all  the  corn  raised,  to  be  delivered  to  him  on 
the  place,  in  cribs  to  be  furnished  by  him.  For  the  season  of  1877 
the  plaintiff's  share  was  about  2,500  bushels.  During  December, 
1877,  defendant  filled  plaintiff's  cribs  with  2,200  bushels,  which  was 
all  they  would  hold.  The  balance  of  plaintiff's  share,  800  busheJs,  is 
the  subject  of  this  controversy. 

Counsel  complain  that  the  charge  of  the  court  was  erroneous,  and 
the  verdict  not  supported  by  the  testimony.  The  principal  objec- 
tions to  the  charge  are  that  it  had  no  applicability  to  the  facts  proved 
or  issues  involved  in  the  trial,  and  that  the  direction  "that  if  the  de- 
fendant had  the  option  to  deliver  on  demand  the  same  corn,  or  corn 
of  like  quality,  the  plaintiff  could  not  recover,"  was  erroneous.  To 
a  complete  understanding  and  elucidation  of  the  case,  we  must  refer 
to  the  testimony.  On  the  part  of  the  plaintiff  it  was  shown  that  the 
crop  was  divided  into  loads;  that  defendant's  share  thus  set  apart 
was  two-thirds  and  plaintiff's  one-third;  that  plaintiff's  share  was 
placed  in  his  own  cribs,  except  300  bushels,  which  could  not  be  pat 
into  them  for  lack  of  room ;  that  these  300  bushels  were  placed  in  de- 
fendant's  cribs.  The  defendant  testified  that  300  bushels  of  the  com 
belonging  to  plaintiff  could  not  be  stored  in  plaintiff  s  cribs,  for  the 
reason  that  they  were  full ;  that  he  made  an  agreement  with  Ellin- 
wood,  the  agent  of  plaintiff,  that  the  300  bushels  should  be  stored  in 
his  crib,  and  that  the  same  amount  or  quantity  of  com  of  like  quality 
should  be  measured  out  by  him,  less  shrinkage,  whenever  plaintiff 
should  desire  him  to  deliver  the  com;  that  under  this  agreement  he 
stored  in  his  crib  as  much  as  300  bushels  of  corn  belonging  to  plaintiff. 
Upon  this  testimony,  we  are  of  the  opinion  that  the  portion  of  the 
charge  of  the  court  concerning  the  deposit  or  storage  of  the  com  with 
the  defendant,  without  any  limitation  or  qualification,  was  erroneoas 
and  misleading,  and  that  the  verdict  of  the  jury  cannot  be  sustained. 
The  current  authorities  fully  support  the  doctrine  very  clearly  stated 

by  Chief  Justice  Dixon  in  Young  v.  Miles,  20  Wis.  646.  It 
*625     is,  *in  substance,  that  as  to  articles  like  wheat  and  the  cereal 

grains,  and  the  flour  manufactured  from  them,  wine,  oil,  and 
fruits  of  the  earth  which  are  sold,  not  by  a  description  which  refers 
to  and  distinguishes  the  particular  thing,  but  in  quantities  which  are 
ascertained  by  weight,  measure,  or  count,  and  which  are  undistin- 
guishable  from  each  other  by  any  physical  difference  in  size,  shape, 
texture,  or  quality,  that  there  may  be  different  owners  of  a  common 
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mMB,  eaoh  haying  a  separate  property  in  his  share,  and  each  enti- 
tied  to  sever  it  from  the  share  or  shores  of  the  others,  and,  if  neces- 
sary for  the  preservation  of  his  rights »  to  maintain  replevin  for  the 
same,  sobject  to  dednotions  for  any  loss  or  waste  properly  falling  to 
hie  share  while  the  property  remained  in  mass.  Kimberly  v.  Patching 
19  N.  Y.  330;  Kaufmann  v.  Schilling,  68  Mo.  218;  Wells,  BepL 
§§  203,  209. 

The  agreement  of  the  parties,  as  stated  by  defendant,  was  clearly, 
in  the  opinion  of  the  writer,  to  the  effect  that  the  plaintiff  continued 
to  be  the  owner  of  the  same  number  of  bushels  of  corn,  less  shrink- 
age, stored  with  defendant's  com,  in  the  latter's  crib,  to  be  taken 
from  the  mass  after  the  mixture,  or,  in  the  words  of  the  defendant, 
''to  be  measured  out  [of  the  mass  in  the  crib]  by  defendant,  less 
shrinkage,  when  a  demand  was  made  by  plaintiff;"  that  it  .was  not 
the  intention  of  the  parties  that  defendant  should  use,  sell,  or  other- 
wise dispose  of  all  of  the  corn  in  the  crib|  with  the  option  on  his  part 
to  return  the  same  amount  or  quantity  of  corn  of  like  quality,  from 
some  purchase  of  com,  or  from  other  com  than  that  in  the  crib;  that 
the  parties  always  expected  enough  of  the  mass  to  be  in  the  crib  to 
satisfy  plaintiff.     Ah  ample  amount  was  on  hand  in  the  crib  when 
this  action  was  commenced.     The  court  below,  and  the  jury,  follow- 
ing the  instructions,  treated  the  storing  of  the  com  with  defendant  as 
though  the  absolute  property  passed  to  the  defendant,  and  as  if  de- 
livered to  him  for  consumption  or  appropriation  for  his  own  use. 
Taking  all  the  circumstances  together,  and  the  statements  of  defend- 
ant, it  seems  to  us  that  it  was  the  intention  of  the  parties  that 
*626    the  property  should  remain  in  the  ^plaintiff,  and  that  the 
transaction  was  a  bailment.     That  the  defendant,  now  mak- 
ing an  adverse  claim,  so  regarded  the  transaction,  is  manifest  from 
his  statement  to  the  witness  Bullock,  a  few  days  before  the  com- 
mencement of  this  action,  "'that  he  had  300  bushels  of  com  belong- 
ing  to  plaintiff  in  his  crib,  and  that  he  would  turn  it  over  to  Eellam, 
as  agent  of  plaintiff,  for  transportation  to  Valley  Falls;"  and  his 
other  statement,  made  subsequently,  *'that  he  was  going  to  sell  plain- 
tiff's com,  to  get  even  with  him.""     The  charge  of  the  court  should 
have  directed  the  jury  that  if  the  com  of  plaintiff  was  stored  along 
with  the  defendant's  corn,  in  the  latter's  crib,  under  an  agreement 
that  the  defendant  should  measure  out  of  the  mass  in  the  crib  the 
same  amount  or  quantity  of*  corn,  of  like  quality  as  that  deposited, 
less  shrinkage,  whenever  plaintiff  should  desire  the  defendant  to  de- 
liver plaintiff's  com,  then  the  jury  should  find  for  the  plaintiff.     Of 
eoarse,  we  do  not  wish  to  be  understood  as  saying  that,  if  it  was  the 
intention  of  the  parties  that  the  800  bushels  of  corn  were  turned  over 
to  the  defendant  as  a  loan  for  consumption,  to  be  restored  from  other 
and  different  com  than  that  in  the  crib,  that  the  property  of  the  corn 
renoained  in  the  plaintiff,  or  that  he  should  recover.     It  is  simply  be- 
cause, as  we  construe  the  agreement,  the  defendant  was  to  store  the 
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corn  for  plaintiff,  and  to  measure  back  to  him  from  the  mass  in  the 
crib  the  amoant  to  which  he  was  enticlecL  that  we  think  the  jury  may 
have  been  misled. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  a  new  trial  in  accordance  with  the  views  herein  ex- 
pressed. 

(All  the  justices  concurring.) 


*627      *JoHN  T.  Pbathbb  and  another  v.  Julia  A.  Bbbvb* 

January  Term,  1880. 

1.  Damages  from  Cattle:  Action  for:  Fence- Viewers.  Where  roaming 
cattle  belonging  to  one  person  break  through  a  lawful  fence,  enter  upou 
the  land  of  another,  and  there  commit  injuries,  the  owner  of  tiie  land  may 
dispense  with  any  claim  for  a  lien  upon  the  animals,  and  sue  the  owner 
of  the  cattle  for  the  injuries,  without  applying  to  fence-viewers  to  deter- 
mine the  sufficiency  of  the  fence,  or  to  assess  the  damages. 

a*  Fences:  Lawftil  Fence.  A  fence  of  posts  and  planks,  to  be  a  lawful 
fence,  must  be  at  least  four  feet  high,  and  an  instruction  to  a  jury  that 
a  fence  three  feet  ten  inches,  or  eleven  inches,  at  one  particular  place, 
if  it  would  avenige  four  feet,  or  about  four  feet  high,  would  be  sutiicient 
for  a  lawful  fence,  is  erroneous.  The  maxim,  de  minimis  non  curat  lex, 
has  no  application  to  the  height  of  fences,  under  the  statute.  Gomp.  Laws 
1879,  c.  40,  §  2. 

Error  from  Chase  district  court. 

Action  brought  by  Beeve  against  Prather  and  another,  to  recover  for 
damages  committed  by  defendants'  stock  trespassing  upon  plaintiff's 
lands.  Trial  at  the  May  term,  1879,  when  the  court  instructed  the 
jury  in  regard  to  fences  as  follows: 

«  «  «  «  The  second  simple  question  for  you  to  determine  is  whether  the 
fence  at  the  place  where  the  stock  broke  in  was  a  lawful  fence,  without  re- 
garding the  remainder  of  the  fence  around  the  inclosure.  If  a  field  is  inclosed 
with  a  mile  of  fence,  and  four-fifths  of  it  is  down,  (that  is,  fails  to  come  up 
to  the  standard  as  required  bylaw  to  be  a  lawful  fence,)  and  yet  stock  breaks 
in  over  the  fence,  and  the  other  fifth  shows  that  it  is  a  legal  fence*  stock  that 
breaks  in  is  responsible  for  the  damages.  Kow,  then,  that  brings  up  the 
question,  *what  is  a  legal  fence?*  I  will  read  that  portion  of  the  section 
which  applies  to  a  fence  of  the  character  that  this  has  been  shown  by  the 
evidence  to  be,  namely,  a  post  and  board  fence: 

'*  'All  fences  composed  of  posts  and  planks  shaU  be  at  least  four  feet  high. 
All  fences  composed  of  rails  or  lumber,  the  bottom  rail,  board,  or  plank  shall 
not  be  more  than  two  feet  from  the  ground.  *  ♦  ♦  Fences  of  the  mate- 
rial, and  of  the  height  and  sufficiency  aforesaid,  shall  be  deemed  legal  and 
sufficient  fences.' 

'*Then  the  law  describes  the  kind  of  a  fence  which  constitutes  a 

*628      lawful  fence  of  the  kind  shown  to  be  in  dispute,  a  *post  and  boarder 

plank  fence:   *The  fence  must  be  four  feet  high;  the  lower  board 
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must  not  be  more  than  two  feet  from  the  ground.'  Now,  you  will  see  that 
the  question  of  posts  can^t  enter  or  cut  any  figure  in  the  case;  it  must  be  a 
poet  and  plank  fence;  the  other  circumstHnces  or  particulars  are  Immaterial. 
The  law  nowhere  provides  In  post  and  plank  fences  tliat  the  posts  shall  beany 
specified  distance  apart;  they  may  be  two  or  twenty  feet  apart.  Of  courae. 
geollemen  of  the  jury,  while  the  law  specifies  that  the  fence  shall  not  be  less 
:h;m  four  feet  high,  yet  all  these  sections  are  required  to  be  considered  lib- 
erally. If  a  fence  should  be  three  feet  ten  inches  or  eleven  inches  at  onepar- 
ticQlar  place,  but  should  average  four  feet  high,  the  law  don't  deal  with  trifles. 
The  object  of  the  law  is  to  have  a  fence  that  will  be  sufficient  in  height  to 
tum  the  average  kind  of  stock,  and  the  law  would  not  recognize  a  trifie,  or 
triding  testimony,  which  would  show  that  in  one  particular  place  the  fence 
was  a  little  low, — three  feet  and  ten  or  eleven  inches.  You  know  this  in  do- 
ing business  for  yourselves.  You  scarcely  notice  trifles  of  that  kind.  Much 
less  will  the  law  notice  anything  of  the  kind:  You  are  to  determine  from 
the  evidence  in  the  case  whether  this  fence  was  at  the  place  the  break  is  said 
to  have  occurred  when  the  stock  broke  through,  if  at  all,  in  substance  in  com- 
pliance with  the  law, — that  is,  whether  it  is  four  feet  high;  whether  com- 
posed of  posts  and  planks;  whether  the  lower  plank  was  not  more  than  two 
feet  from  the  ground;  and,  in  addition  to  this,  whether  it  was  substantially 
built,  so  that  it  would  prevent  stock  from  getting  through,  or,  inth^  language 
of  the  statute  to  which  my  attention  was  called,  whether  'such  fence  [was] 
substantially  built  and  sufficiently  close  to  prevent  stock  from  going  through.*  " 

Verdict  for  plaintifiF.    New  trial  denied,  and  judgment  for  plaintiff. 
The  defendants  bring  the  case  here. 
W,  S,  Romigh  and  Sanders  d  Carswell,  for  plaintiffs  in  error. 
S.  N.  Wood  and  Cochran  d  Ransford,  for  defendant  in  error. 

HoBTON,  G.  J.  Julia  A.  Beeve,  the  defendant  in  error,  brought 
*629  suit  before  a  justice  of  the  peace  of  Chase  county,  ^against 
John  T.  and  William  E.  Frather,  to  recover  damages  commit- 
ied  by  their  stock  trespassing  upon  her  lands  in  the  fall  of  1877,  and 
&l80  in  the  fall  of  1878.  The  justice  gave  judgment  in  favor  of  the 
plaintiff,  and  the  Prathers  appealed  to  the  district  court.  Trial  was 
had  at  the  May  term,  1879,  before  a  conrt  and  a  jury.  Judgment  for 
tbe  plaintiff  for  $67.50,  and  costs.  The  Pratbers  excepted,  and  bring 
the  case  here. 

It  is  claimed  on  the  part  of  the  plaintiffs  in  error  (defendants  be- 
low) that  as  no  evidence  was  introduced  upon  the  trial  tending  to 
prove  that  fence-viewers  ever  viewed  the  fence  of  defendant  in  error, 
the  plaintiff  below,)  or  assessed  her  damages,  or  were  ever  applied 
to  in  the  matter,  no  cause  of  action  was  made  out.  In  the  same  line 
it  is  further  claimed  by  counsel  that  the  duties  of  fence- viewers  are 
Nicial;  that  their  jurisdiction  is  exclusive;  that  their  decision  is 
^ionclnsive;  and,  finally,  that  no  other  court  or  tribunal  can  take  ju- 
nsdiction  of  the  sufficiency  of  fences,  or  of  damages  caused  by  do- 
mestic animals  breaking  into  inclosures,  until  the  viewers  have  exer- 
<!ised  their  jurisdiction.  Counsel  ^o  too  far  in  their  assumptions, 
^hen  a  statute  creates  a  liability,  and  gives  a  right  not  known  to  the 
common  law,  such  statute  at  the  same  time  giving  a  specific  mode  for 
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the  assertion  of  the  right,  as  a  mle  that  mode,  and  that  alone,  must 
be  parsued.  This  is  not  such  a  case.  The  statute  relating  to  fences 
(chapter  40,  Comp.  Laws  1879)  modifies  the  common  law  so  far  that 
no  action  will  lie  for  injuries  done  on  real  estate  by  trespassing  cat- 
tle, unless  the  real  estate  is  inclosed  with  a  sufficient  fence;  and  sec- 
tion 83  of  the  act  gives  the  owner  of  the  inclosure  authority  to  take 
into  possession  the  animals  trespassing,  and  keep  them  until  all  dam- 
ages, charges,  and  costs  are  paid;  but  sections  27  and  28  of  the  act 
create  no  new  liability,  unknown  to  the  common  law.  They  simply 
afford  an  additional  method  of  settling  damages  for  the  trespassing 
of  animals,  and  of  furnishing  proof  in  actions  brought  to  recover  such 
damages.  The  proceedings  under  article  4  are  not  exclusive,  bat 
only  cumulative,  or  additional  to  the  remedy  of  the  common 
*6dO  law.  ^Parties  claiming  damages  for  such  injuries  may  takd 
the  trespassing  animals  into  possession,  and  accept  the  pro- 
visions of  those  sections;  and  in  such  case,  the  assessment  of  the 
viewers  must  be  received  as  prima  facie  evidence  of  the  amount  of 
the  damages  actually  sustained ;  but,  on  the  other  hand,  if  they  choose, 
they  may  dispense  with  the  claim  for  a  lien  on  the  animals,  and  sae 
directly,  without  applying  to  the  viewers  at  all. 

Chapter  5a,  Gomp.  Laws  1879,  provides  that  all  persons  who  shall 
have  any  controversy  may  submit  such  controversy  to  the  arbitration 
of  any  person  to  be  mutually  agreed  upon  by  the  parties,  and  they 
may  make  such  submission  a  rule  of  any  court  of  record  in  this  state; 
yet  no  one  would  claim  that  this  statute  is  compulsory,  or  that  a  per- 
son having  a  cause  of  action  against  another  shall  not  recover  until 
he  submits  his  demand  to  arbitration.  Again,  the  mechanic's  lien 
law  gives  parties  liens  on  real  estate  for  the  amounts  due  for  labor, 
materials,  etc.,  if  certain  proceedings  are  taken ;  but  the  advantage 
of  these  proceedings  is  at  the  option  of  the  persons  performing  the 
labor  or  furnishing  the  materials.  If  they  do  not  choose  to  file  liens, 
they  are  not  thereby  debarred  from  recovering  for  the  labor  or  ma- 
terials, in  an  ordinary  action. ' 

Objections  are  also  taken  to  the  charge  of  the  court  in  reference  to 
a  legal  fence.  The  fence  through  which  the  stock  was  alleged  to  have 
broken  into  the  inclosure  was  a  post  and  board  or  plank  fence.  The 
direction  concerning  the  height  was: 

*' While  the  law  specifies  that  the  fence  shall  not  be  less  than  four  feet  high, 
yet  all  these  sections  are  required  to  be  considered  liberally.  If  a  fence  should 
be  three  feet  ten  inches  or  eleven  inches  at  one  particular  place,  but  would 
average  four  feet,  or  about  four  feet  high  fit  would  be  sufficient.]  The  law 
don't  deal  witli  trifles.  The  object  of  the  law  is  to  have  a  fence  uiat  will  be 
sufficient  in  height  to  turn  the  average  kind  of  stock,  and  the  law  would  not 
recognize  a  trifle  or  trifling  testimony  that  would  show  that  in  one  particular 
place  the  fence  was  a  little  low, — three  feet  and  ten  or  eleven  inches.  You 
know  this  in  doing  business  for  yourselves.  You  scarcely  notice  trifles  of 
that  kind." 
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*631  *Tbi8  language  might  answer  in  ordinary  bnainess  transao- 
tions,  bat  was  oat  of  place  in  the  charge  to  the  jury  in  this 
action.  It  tends  to  excuse  a  non-compliance  with  the  statute,  and 
gives  the  jary  a  leverage  to  find  damages,  even  if  the  stock  broke 
through  a  fence  at  a  place  less  than  four  feet  high.  Section  2,  c.  40, 
provides  that  all  fences  composed  of  posts  and  rails,  posts  and  palings, 
posts  and  planks,  or  palisades,  or  of  stone,  or  composed  of  posts  and 
wires,  or  those  composed  of  turf,  shall  be  at  least  four  feet  high.  Un- 
der the  direction  given,  a  fence  of  posts  and  planks  three  feet  ten 
inches  high  would  be  a  lawful  fence.  Such  is  not  the  reading  of  the 
statute.  The  height  of  the  fenoe  is  particularly  mentioned,  and  it  is 
plain  that  a  fence  of  the  character  of  the  one  in  dispute,  to  be  lawful, 
most  be  at  least  four  feet  high.  The  maxim,  de  minimis  non  curat 
lex,  has  no  room  for  operation  in  this  case.  To  be  on  the  safe  side, 
persons  intending  to  have  their  lands  inclosed  by  a  lawful  fenoe  ought 
to  construct  the  fence  in  excess  of  four  feet,  rather  than  below  that 
height.  With  the  exception  noted,  the  charge  of  the  court  seems  a 
correct  exposition  of  the  law. 

The  judgment  of  the  court  below  will  be  reversed,  solely  on  account 
of  the  misdirection  of  the  jury,  and  the  case  remanded  for  a  new  trial 
m  accordance  with  the  views  herein  expressed. 

(All  the  justices  concurring.) 


*633       *Eagle  Chaib  Go.  r.  8.  H.  Kblsey  and  another. 

January  Term,  1880. 

Corporatioii:  Dissolution;  Judgment:  Discretion  of  Court.  When  a 
corporation  has  been  \egsdXj  dissolved,  by  expiration  of  the  time  limited 
for  its  continuance  by  the  terms  of  its  charter  or  articles  of  incorpora- 
tion, during  the  pendency  of  an  action  in  the  name  of  the  corporation, 
held  not  error  for  the  trial  court,  in  its  discretion,  and  in  further- 
ance of  justice,  to  refuse  to  enter  judgment  on  a  verdict  in  favor  of  the 
extinct  corporation,  and  to  set  aside  the  verdict  and  grant  a  new  trial, 
npon  the  payment  of  all  costs  by  the  defendants,  although  the  existence 
of  the  corporation  is  not  raised  in  the  pleadings,  and  the  expiration  of  the 
charter  is  proved  by  documentary  testimony  offered  in  behalf  of  the  cor- 
poration. 

Error  from  Atchison  district  court. 

Action  by  the  Eagle  Chair  Company  against  Eelsey  and  another, 
to  recover  (402.10,  with  interest,  for  certain  chairs  alleged  to  have 
been  sold  and  delivered  to  defendants.  Trial  November  23,  1878, 
and  verdict  for  plaintiff.  On  November  30,  1878,  the  defendants' 
motion  for  a  new  trial  and  the  plaintiff's  motion  for  judgment  upon 
tbe  verdict  came  on  for  hearing.     The  court  overruled  the  motion  for 
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jadgmenty  and  sustained  the  motion  for  a  new  trial,  but  imposed  as 
terms  the  payment  by  defendants  of  all  costs  which  had  then  aecraed 
m  the  case.     The  plaintiff  excepted,  and  brings  the  case  here. 
Greenlee  A  Jackson  and  Tomlinson  dt  Oriffiin,  for  plaintiff  in  error. 

No  issue  was  raised  as  to  the  existence  of  the  corporation.  Gen.  St.  c  80, 
8  108;  Blake  y.  Johnson  Co.,  18  Kan.  266;  Wands  v.  School-district,  19  Kan. 
206;  Bamum  v.  Kennedy,  21  Kan.  181. 

The  plaintiff  lias  a  right  to  maintain  this  petition  in  error,  notwithstanding 
the  expiration  of  its  charter.  Clearwater  v.  Meredith,  1  "Wall.  24.  After  dis- 
solution, a  corporation  has  a  prolongation  of  its  existence  in  the  nature  of  an 
adminstration  of  its  estate.  All  rights  under  the  defunct  corporation  are 
fixed  at  its  dissolution ;  but  it  has  a  nominal  eicistenoe  for  the  por- 
*68d  pose  of  ^closing  its  concerns  in  the  most  oonyenient  manner.  Ang.  & 
A.  Ck)rp.  8  195,  and  note  2,  p.  171.  If  a  party  contracts  with  a  cor- 
poration, in  the  absence  of  fraud  or  bad  faith,  he  is  generally  estopped  froui 
denying  the  coi-porate  existence.  Field,  Corp.  §  593,  and  authorities  there 
cited.  The  existence  of  a  corporation  cannot  be  questioned  collaterally.  St. 
Louis  V.  Shields,  62  Mo.  252.  Dissolution  does  not  extinguish  debts.  McCoy 
v.  Farmer,  65  Mo.  244. 

Everest  d  Waggener,  for  defendants  in  error. 

When  the  charter  of  the  company  was  introduced  In  evidence,  it  established 
a  fact  which  abated  the  further  prosecution  of  the  suit  in  the  name  of  the 
"Eagle  Chair  Company,"  in  its  own  behalf,  or  in  its  name  for  the  benefit  of 
any  person.  The  plaintiff  company,  upon  the  expiration  of  its  charter,  was 
as  dead,  in  law,  as  a  natural  person  who  has  ceased  to  exist.  If  this  proposi- 
tion be  not  correct,  then,  as  stated  in  the  case  of  the  Miami  Exporting  Co.  v. 
Gano,  13  Ohio,  270,  "suits  mi^ht  be  prosecuted  in  the  name  of  a  dissolved 
corporation  by  unauthorized  pei*sons,  without  right,  against  law,  in  yiolation 
of  the  rights  of  debtors,  creditors,  and  stockholders,  and  the  court  would  re- 
main in  ignorance  of  the  fact  that  they  were  performing  the  useless  tivsk  of 
listening  to  a  cause,  and  rendering  Judgment  which,  in  the  end,  would 
amount  to  a  nullity  for  want  of  parties."  See,  also.  Bank  of  Galliapolis  v. 
Trimble.  6  B.  Mon.  599;  Bank  of  Mississippi  v.  Wrenn,  11  Miss.  791 ;  Merrill 
V.  Suffolk  Bank,  31  Me.  57;  Saltmarsh  v.  Planters'  &  Merchants'  Bank,  17 
Ala.  761;  Carey  v.  Giles,  10  Ga.  9:  Port  Gibson  v.  Moore,  21  Miss.  157;  Ed- 
munds y.  Brown,  1  Ley.  237;  White  y.  Campbell,  5  Humph.  38;  2  Kent, 
Comm.  307;  Krutz  y.  Paola  Town  Co.,  20  Kan.  397.  A  judgment  for  costs 
against  A.  W.  Hester  would  have  been  a  nullity,  because  he  was  not  a  party 
to  the  suit.    Shamokin  Valley  &  P.  B.  Co.  y.  Malone,  85  Pa.  St.  38. 

Does  it  affirmatiyely  appear  from  the  record  that  the  court  below  committed 
any  error  affecting  the  substantial  rights  of  plaintiff  by  granting  a  new  trial 

in  said  cause?  The  rule  of  law  is  well  settled  that  this  court  will  re- 
*634    quire  a  much  stronger  showing  of  legal  error  or  abuse  of  judicial  *dis- 

cretion  before  it  will  interfere  when  a  new  trial  has  been  granted  than 
when  it  has  been  refused,  for  the  yery  obyious  reason  that  where  a  new  trial 
has  been  granted  an  opportunity  is  afforded  for  another  full  and  fair  trial. 
Field  y.  Kinnear,  5  Kan.  *233,  *238.  See,  also,  Anthony  y.  Eddv,  5  Kan. 
♦127;  White  y.  Poorman,  24  Iowa,  108;  Eobinson  y.  Bacon,  Id.  409;  Chap- 
man V.  Wilkinson,  22 Iowa,  541;  Newell  y.  Sanford,  10  Iowa,  396;  McWhar- 
ter  y.  McMurrian,  26  Qa.  164;  Palmer  y.  Stewart,  2  Cal.  348;  Powell  v. 
Grimes,  8  Ind.  252;  Cronk  y.  Cole,  10  Ind.  485;  Lestrade  y.  Barth,  17  Cal. 
285;  OuUahan  y.  Starbuck,  21  Cal.  413;  Bolton  y.  Stewait,  29  Cal.  615;  Ot- 
towa  V.  Washabaugh,  11  Kan.  *124;  McCrum  y.  Corby,  15Kan.*H2;  BedelJ 
y.  Burlington  Kat.  Bank,  16  Kan.  130;  Atyeo  y.  Kelsey,  13  Kan.  ^212;  Bar- 
rett y.  Barnes,  17  Kan.  166. 
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UoRTON,  G.  J.  On  the  twentj-first  of  June,  1877,  the  Eagle  Chair 
Company,  claiming  to  exist  as  a  corporation  under  the  laws  of  Indi* 
ana,  liled  its  petition  in  the  district  court  of  Atchison  county,  to  re* 
cover  of  Kelsey  &  Simpson  $402.10,  with  interest,  for  oertain  chairs 
alleged  to  have  been  sold  and  delivered  to  defendants.  On  July  21, 
1S77,  the  defendants  iiled  their  answer,  admitting  their  partnership ; 
second^  denying  indebtedness;  third,  alleging  a  contract  with  plain- 
tiff, in  July,  1876,  a  breach  of  same,  and  damages  for  the  alleged 
breach.  On  the  twenty-eighth  of  July,  1877,  the  plaintiff  filed  its 
reply  to  the  answer,  first,  denying  allegations  of  new  matter  in  tbe 
answer,  and  further  setting  up  the  facts  of  the  transaction  as  claimed 
bj  plaintiff.  On  the  fifteenth  day  of  June,  1878,  plaintiff  filed  its 
motion  to  substitute  A.  W.  Hester  as  plaintiff,  alleging  that  since  the 
commencement  of  the  action  the  account  sued  on  had  been  transferred 
to  him.  On  the  twenty-second  day  of  June,  1878,  the  motion  came 
OD  for  hearing,  and  the  court  adjudged  that  the  action  be  continued 
in  the  name  of  the  plaintiff,  for  the  use  and  benefit  of  A.  W.  Hester. 
On  the  twenty-second  day  of  November,  1878,  the  case  was  tried  be- 
fore the  court  with  a  jury.  The  jury  returned  a  verdict  for  the  Eagle 
Chair  Company  for  $4.^5.  On  the  same  day,  the  defendants  filed 
a  motion  to  set  aside  the  verdict,  and  for  a  new  trial,  setting  up  all 
the  statutory  grounds.  On  November  30, 1878,  plaintiff  filed  motion 
for  judgment  upon  the  verdict  returned  by  the  jury.  On  the 
*635  same  day,  *the  motions  came  on  for  hearing.  The  court  over- 
ruled the  motion  for  judgment,  and  sustained  the  motion  for 
a  new  trial,  but  imposed  as  terms  of  the  new  trial  the  payment  by  tbe 
defendants  of  all  costs  which  had  then  accrued.  Plaintiff  excepted, 
and  brings  the  case  here. 

On  the  trial,  the  plaintiff  introduced  in  evidence  the  articles  of  its 
iooorporation.  The  purpose  of  this  is  nnexplainable,  as  no  issue 
was  raised  in  the  pleadings  of  the  existence  of  the  corporation,  and 
sach  evidence  was  wholly  immaterial.  This  testimony,  however,  called 
the  attention  of  the  court  and  of  the  defendants  to  a  fatal  point  in 
the  plaintiff's  case,  which  was  before  probably  unknown,—  at  least, 
up  to  that  time  had  not  been  mentioned.  These  articles  of  incorpo- 
ration proved  that  tbe  charter  of  the  company  expired  in  July,  1877, 
and  prior  to  the  day  of  trial.  The  articles  are  dated  July  16,  1872, 
and  the  company  was  to  exist  for  a  term  of  only  five  years.  As  the 
plaintiff  had  ceased  to  exist  as  a  corporation  during  the  pendency  of 
tbe  action,  the  trial  court  committed  no  error  in  refusing  to  enter  jiidg- 
ment  on  the  verdict,  or  in  granting  a  new  trial.  If  we  assume  that  the 
law  in  Indiana  is  the  same  as  that  of  the  state  of  Kansas,  the  plaintiff 
had  no  legal  corporate  existence  at  the  date  of  the  trial  and  verdict,  and 
the  only  competent  authority  to  be  substituted  as  plaintiff,  if  the  ac- 
count had  not  been  assigned  before  the  dissolution,  would  have  been 
the  oflScers  and  managers  of  the  corporation.  If  we  assume  that  the  • 
common  law  is  in  fprce  in  Indiana,  then  upon  the  expiration  of  the 
7.2Sk— 29 
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charter  of  the  plaintiff  it  oeased  to  eziat  for  any  purpose.  Eratz  v. 
Faola  Town  Co.,  20  Ean.  897,  and  22  Kan.  725;  Merrill  v.  Bank, 
81  Me.  57;  Bank  of  Mississippi  v.  Wrenn,  8  Bmedes  &  M.  791. 

True,  no  issue  was  made  in  the  case  concerning  the  right  of  the 
plaintiff  to  maintain  the  action  until  the  non-existence  of  the  plain- 
tiff  was  shown  by  the  testimony;  yet,  if  the  plaintiff  had  no  exist- 
ence, or  had  ceased  to  exist  after  the  institution  of  ,the  suit,  no 
verdict  or  judgment  in  its  favor  would  have  been  any  bar  to  sub- 
sequent proceedings  in  the  interest  of  rightful  parties.  There- 
*686  fore,  we  think  *the  court,  in  its  discretion  and  in  the  further- 
ance of  justice,  bad  the  right  to  interfere- even  after  the  verdict. 
Perhaps  the  defendants  ought  to  have  applied  for  leave  to  amend 
their  answer  upon  the  first  disclosure  of  the  dissolution  of  the  plain- 
tiff, but  as  they  were  required  to  pay  all  the  costs,  they  have  suffered 
somewhat  for  their  ignorance  of  the  status  of  plaintiff  and  for  their 
neglect.  Field  v.  Einnear,  5  Ean.  *233,  *288;  Anthony  v.  Eddy,  5 
Ean.  *127;  Atyeo  v.  Eelsey,  13  Ean.  *216;  Germond  v.  Littleton, 
22  Ean.  *780;  Gondell  v.  Savings  Bank,  ante,  *696. 

The  order  obtained  by  counsel  to  have  the  case  oontinned  for  the 
use  and  benefit  of  A.  W.  Hester  avails  nothing,  as  the  petition  was 
not  amended  so  as  to  show  his  connection  with  the  suit  in  the  plead- 
ings. Atchison  v.  Twine,  9  Ean.  ^350.  If  it  be  contended  that  the 
non-existence  of  the  corporation  is  immaterial,  as  the  action  was 
being  prosecuted  for  the  benefit  of  the  assignee,  then  the  question  of 
the  date  of  the  transfer  or  assignment  of  the  account  beoomes  im- 
portant, and  is  a  fact  upon  which  the  defendants  are  entitled  to  take 
issue.  If  the  assignment  was  made  after  the  dissolution  of  the  com- 
pany, it  may  be  of  no  value,  perhaps  void.  If  the  assignment  was 
made  prior  to  the  dissolution  of  the  corporation,  then  A.  W.  Hester's 
interest  in  the  account  and  the  date  of  the  transfer  ought  to  have 
been  alleged.  It  would  seem  desirable,  in  view  of  the  condition  of 
the  case,  that  all  the  pleadings  be  amended  before  another  trial,  and 
the  parties  should  set  forth  the  facts  as  they  claim  them  to  exist. 

The  order  and  judgment  of  the  district  court  will  be  aflSrmed. 

(All  the  justices  concurring.) 


WEB8TSB  V.  OOOKS:.  ^1 

« 

'637  *LiBwis  D.  W2BSTB&  V.  John  K.  Cooxb. 

Januaiy  Term,  1880. 

Indian  Lands:  Jurisdiction  of  State  Courts:  Injunction.  One  0".  was 
in  the  lawful  possession  and  occupation  as  a  bona  fide  settler  upon  a 
quarter  section  of  land  in  Lyon  county,  heretofore  owned  by  the  Kansas 
tribe  of  Indians,  but  ceded  to  the  United  States  in  trust  by  the  treaty  of 
November  17, 1860.  Under  the  treaty  and  the  acts  of  congress  made 
subsequent  thereto,  he  had  the  precedent  r^ht  to  purchase  the  premises. 
In  the  spring  of  1879,  G.  made  an  arrangement  with  one  L.  to  permit  the 
latter's  flocks  of  sheep  to  run  upon  the  land,  and  graze  upon  the  wild 
grass  growing  thereon.  C,  a  mere  trespasser,  and  insolvent,  took  pos- 
session of  the  house  and  improvements  of  Q.  by  force  and  violence,  and 
is  continually  interfering  with  L.'8  flocks,  by  setting  his  dogs  on  the 
sheep  whenever  they  come  near  the  land,  and  otherwise  preventing  them 
from  grazing  on  the  premises.  Held,  the  state  courts  have  jurisdiction; 
and  /urtTier  heldythht  to  avoid  a  multiplicity  of  suits,  und  to  give  ade- 
quate protection  to  the  property  of  L.,  equity  will  interfere,  and  afford 
relief  by  Injunction. 

Error  from  Lyon  district  court. 

Action  brought  by  Webster  against  Cooke  to  enjoin  the  latter  from 
interfering  with  the  plaintiff's  flocks  of  sheep,  in  grazing  upon  cer- 
tain land  in  Lyon  county.  May  5,  1879,  a  temporary  injunction 
was  granted  the  plaintiff  by  the  probate  judge  of  said  county,  the 
judge  of  the  district  court  being  absent  therefrom.  July  24,  1879, 
the  judge  of  the  district  court,  at  obambers,  dissolved  the  injunction. 
Tlie  plaintiff  excepted,  and  brings  the  case  here. 

Scott  d  LynUy  for  .plaintiff  in  error. 

Johnston  dtBertram^  for  defendant  in  error. 

HoBTOH,  G.  J.  The  purpose  of  this  suit  was  to  restrain  the  d^ 
fendant  in  error  from  interfering  with  the  flocks  of  the  plaintiff  in 
enor  in  grazing  on  the  wild  grass  growing  on  certain  land  in  Lyon 

county.  The  petition  alleges  that  the  plaintiff  is  now,  and  for 
*638    along  time  past  has  been,  engaged  *in  sheep  raising  on  his 

farm  and  sheep  ranch,  very  near  the  real  estate  herein  de- 
scribed ;  that  for  the  purpose  of  his  business  it  is  necessary  to  hare 
the  ase  and  occupation,  for  grazing  purposes,  of  a  large  tract  of  land 
adjoining  and  in  the  immediate  vicinity  of  hia  said  ranch ;  that 
among  his  flocks  of  sheep  he  has  about  eight  hundred  ewes  with 
lambs  at  their  sides,  or  such  as  will  bring  forth  young  ones  within  the 
present  and  next  two  months;  that  it  is  of  the  very  highest  necessity 
and  importance,  in  order  to  succeed  in  raising  the  lambs,  that  this 
plaintiff  have  range  and  grazing  lands  in  the  immediate  vicinity  of 
his  ranch,  so  that  the  lamis  can  follow  their  dams  while  grazing,  and 
that  those  which  are  now  continually  being  brought  forth  may  be 
imrsed  and  taken  care  of,  which  cannot  be  done  without  irreparable  loss 
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and  damage,  if  said  ewes  and  Iambs  are  driven  to  a  great  distance 
from  the  ranch;  that  in  order  to  provide  against  such  contingencies, 
this  plaintiff  leased  of  parties,  and  procured  the  permission  of  others 
in  the  immediate  neighborhood  of  his  ranch,  for  the  use  of  certain 
lands  adjoining  and  near  his  said  ranch  for  the  purpose  aforesaid,  and 
among  the  lands,  the  right  to  the  possession  and  use  of  which  this 
plaintiff  has  secured  from  the  parties  entitled  thereto  by  law,  is  the 
south-west  quarter  of  section  six,  (6,)  township  seventeen,  (IT,)  and 
range  ten,  (10,)  in  said  Lyon  county,  state  of  Kansas,  from  George 
Webster,  the  son  of  this  plaintiff,  for  the  period  of  one  or  more  years, 
— the  said  quarter  section  being  a  part  of  what  is  known  as  the  "Raw 
reserved  lands,"  which,  pursuant  to  a  treaty  of  the  United  States  with 
the  Eaw  Indians,  and  an  act  of  congress  of  the  United  States,  were 
opened  to  settlement  and  improvement  by  settlers  thereon,  and  have 
been  appraised  in  the  name  of  such  settlers  and  awarded  thereto, 
each  of  whom  has  the  right  of  purchasing  the  lands  occupied  and 
improved  by  him  or  her;  that  said  quarter  section  of  land  has  been 
duly  entered  under  the  provisions  of  said  treaty  and  act  of  congress, 
and  has  been  occupied  and  improved  by  said  George  Webster,  in  all 
respects  in  accordance  with  said  act  of  congress;  that  the  same  has 

been  appraised  in  the  name  of  George  Webster,  &nd  the  right 
*639     *to  purchase  the  same  under  the  law  and  treaty  duly  awarded 

to  him;  that  the  said  George  Webster  has  made  large  and 
valuable  improvements  on  the  land,  having  built  thereon  a  dxrelling- 
house,  and  broken  a  large  amount  of  land,  to-wit,  about  twelve  acres; 
that  said  defendant,  without  leave  or  licenee  from  any  one  whomso* 
ever,  unlawfully  and  forcibly  entered  upon  said  quarter  section  of 
land,  and  took  possession  of  said  house  and  improvements,  and  with 
deadly  weapons  and  pistols  refuses  to  allow  said  George  Webster  to 
enter  upon  said  quarter  section  in  person,  or  to  drive  this  plaintiff's 
flocks  thereon  or  across,  or  plow  or  work  on  said  quarter  section  or 
any  part  thereof,  and  that  the  consequence  is  that  the  plaintiff  is 
eompelled,  in  order  to  avoid  great  bodily  harm  to  himself,  his  serv- 
ants, and  his  said  sheep,  to  drive  them  in  a  roundabout  way  a  dis- 
tance of  two  miles  to  find  grazing  privileges,  the  other  lands  in  the 
neighborhood  being  in  the  use  and  occupation  of  actual  bona  fide  set- 
tlers, and  from  whom  said  plaintiff  cannot  lease  the  same  except  at 
very  great  sacrifice;  that  although  said  quarter  section  is  unfenoed, 
said  defendant  sets  his  dogs  on  said  plaintiff's  sheep  whenever  they 
come  near  said  quarter  section ;  that  this  plaintiff  has  no  remedy  at 
law  against  said  defendant  which  will  be  speedy  enough  to  prevent  an 
irreparable  loss  to  his  business;  that  at  this  season  of  the  year,  when 
his  flocks  are  weak  and  the  ewes  are  dropping  their  lambs  on  the 
prairie,  to  be  deprived  of  the  use  of  said  quarter  section  for  grazing 
his  sheep  cannot  be  fairly  estimated  in  damages ;  that  said  defend- 
ant is  insolvent,  and  while  this  plaintiff  is  willing  to  submit  his  case 
to  the  proper  tribunal  to  adjudicate  upon  the  rights  of  this  plaintiff 
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and  Baid  defendant,  and  is  willing  to  allow  said  defendant  to  quietly 
and  peaeeably  occupy  said  house  and  lands  until  their  rights  may  be' 
delermined,  be  claims  the  same  privilege  from  the  defendant;  and 
in  order  to  compel  the  defendant  to  keep  the  peace,  and  allow  the 
plaintiff  the  right  of  grazing  on  said  premises,  and  inasmnch  as  said 
defendant  has  nothing  on  said  premises  that  this  plaintiff  can 
^640  injnre  by  grazing  on  the  *prairie  grass  thereon,  he  asks  for  an 
injunction.    The  petition  closes  with  the  usual  prayer  for  relief. 

On  the  fifth  day  of  May,  1879,  upon  due  notice  and  a  full  hearing, 
ED  injunction  was  temporarily  granted  by  the  probate  judge,  the  judge 
of  the  district  court  being  absent  from  the  county.  The  defendant, 
without  controverting  the  statements  of  the  petition,  on  July  24, 1879, 
appeared  and  moved  the  judge  of  the  district  court  at  chambers  to 
dissolve  the  injunction.  The  motion  was  sustained,  on  the  ground 
that  the  petition  did  not  state  facts  sufficient  to  warrant  the  grant* 
ing  of  a  temporary  injunction.  The  plaintiff  excepted,  and  brings 
the  case  here. 

The  general  rule  is  that,  where  the  injury  complained  of  is  in  its 
nature  a  continuing  one,  if  the  defendant  persists  in  inflicting  the  in* 
jory,  and  an  action  for  damages  would  be  wholly  inadequate  for  the 
protection  of  the  plaintiff's  rights,  equity  will  interfere  and  afford  re- 
lief by  injunction.  "The  jurisdiction  rests  on  the  firm  and  satisfac- 
tory ground  of  its  necessity  to  avoid  a  ruinous  multiplicity  of  suits, 
and  to  give  adequate  protection  to  the  plaintiff's  property.  Walker 
T.  Armstrong,  2  Ean.  *198 ;  High,  Inj.  363,  §§  474,  475. 

As  the  petition  alleges  the  insolvency  of  the  defendant,  and  thereby 
bis  inability  to  respond  in  damages,  additional  ground  for  equita- 
ble interference  is  shown.  Upon  the  face  of  the  petition,  therefore, 
there  can  be  no  doubt  of  the  power  of  a  court  of.  equity  to  interpose 
in  behalf  of  the  plaintiff,  provided  the  court  has  jurisdiction  of  the 
Bubject-matter.  No  brieif  or  argument  has  been  presented  us  by  the 
defendant,  and  we  are  in  the  dark  for  the  specific  reason  of  the  dis- 
solntion  of  the  preliminary  injunction.  Counsel  for  plaintiff  assert 
the  district  judge  held  that  the  state  courts  did  not  have  jurisdiction. 
If  such  was  the  ruling,  we  think  it  was  erroneous.  The  land  upon 
which  plaintiff  claims  the  right  to  feed  his  flocks  is  a  portion  of  the 
lands  heretofore  owned  by  the  Kansas  tribe  of  Indians,  and  which 
were  ceded  to  the  United  States  in  trust  by  the  treaty  of  November 
17, 1860.  Under  the  provisions  of  the  acts  of  congress  of  May 
•641  8,  1872,  *and  July  5,  1876,  (17  U.  S.  St.  at  Large,  85,)  and 
first  session  laws  of  forty-fourth  congress,  1875-76,  p.  75,  these 
lands  were  open  to  occupation,  settlement,  and  purchase,  the  bona 
^  settlers,  duly  reported  by  the  commissioners  appointed  to  make 
the  appraisement,  having  the  precedence  of  purchase.  The  allega- 
tions m  the  petition  show  that  the  plaintiff  claims  a  license  and  per- 
migsion  from  George  Webster ;  that  the  latter  has  duly  entered  the 
land  under  the  said  treaty  and  acts  of  congress;  that  he  has  occupied 
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and  improved  it ;  tliai  it  has  been  appraised  in  hiiT  oaine,  and  the 
right  to  pnrohase  duly  awarded  to  him.  Qearly,  George  Webster  has 
the  right  of  possession  to  the  land,  and  the  right  to  the  protection  of 
such  possession  by  the  law  of  the  land.  There  is  no  showing  in  the 
record  that  the  defendant  is  contesting  in  the  local  land«officeor  else- 
where the  claim  of  George  Webster,  or  that  such  defendant  has  made 
any  application  to  enter  or  purchase  the  land,  or  that  there  is.  any 
dispute  about  title.  On  the  other  hand,  the  broad  statement  is  made 
that  the  defendant  unlawfully  and  forcibly  entered  upon  the  land, 
and  with  deadly  weapons  prevents  George  Webster  from  going  npon 
the  land  and  from  driving  plaintiff's  sheep  thereon.  In  brief,  the  de- 
fendant is  a  naked  trespasser.  Under  this  showing,  defendant  has  no 
claim,  and  makes  no  claim,  to  either  title  or  posse/ssion. 

As  there  is  nothing  within  the  treaty  with  the  Kansas  Indians,  or 
the  acts  of  congress,  which  forbids  the  courts  of  the  state  from  pro- 
tecting parties  in  possession  of  these  trust  lands  under  the  provis- 
ions of  congress,  or  withdraws  these  lands  from  the  jurisdiction  of 
the  state  courts,  our  courts  have  the  power  by  injunction  and  other 
orders  to  protect  boriajide  settlers  in  their  possession  of  them,  bo  far 
as  such  possession  is  authorized  and  recognized  by  the  acts  of  con- 
gress. If  persons  have  even  a  mere  license  from  the  government  to 
go  upon  public  lands,  their  right  is  paramount  to  that  of  a  mere  tres- 
passer, and  such  right  is  entitled  to  be  upheld.  George  Webster  has 
not  only  the  license  of  the  government  to  enter  upon  the  land,  but 
be  has  its  permission  to  occupy  and  improve  it,  and  the  f  ur- 
*642  ther  right  to  become  the  *owner  in  fee-simple,  upon  the  pay- 
ment of  certain  sums  of  money.  The  lawful  possession  of 
George  Webster  gave  to  the  plaintiff,  under  the  arrangement  pleaded, 
the  right  to  graze  his  flocks  on  the  land,  and  defendant  had  no  au- 
thority to  interfere. 

The  preliminary  injunction  was  rightfully  granted,  and  its  dissolu- 
tion, an  error. 

The  order  of  the  district  court  will  be  reversed,  and  the  eaase 
manded  for  further  proceedings  not  inconsistent  with  this  opinion. 

(All  the  justices  concurring.) 
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Jambs  €•  Gbutteb  v.  Kansas  Pac.  By.  Co. 

January  Term*  188Q. 

L  Indian  Lands:  Damages:  No  Cause  of  Action  for.  O.,  a  citizen  of 
the  United  States,  emigrated  from  Kentucky  to  the  territory  of  Kansas^ 
in  1853,  and  married  a  Delaware  woman,  a  member  of  the  Delaware 
tribe  of  Indians,  but  wa^  not  himself  adopted  Into  the  tribe.  In  1854 
he  established  his  residence  on  the  Delaware  reservation,  in  Wyandotte 
ooanty,  and  has  since  lived  there.  On  the  fifteenth  of  July,  1872,  he 
brought  an  action  in  the  district  court  of  that  county,  against  the  Kan- 
sas ^cific  Bailway  Company,  charging  the  defendant  with  breaking  and 
entering  his  close,  in  November,  1868,  and  contintumdo  transgressionem 
prcBcUctam.  The  land  which  he  claimed  to  possess  and  occupy  had  been  al- 
lotted to  his  wife  and  children  in  severalty,  under  the  provisions  of  the 
DeJaware  treaty  of  May  30, 1860,  and  he  had  no  other  claim  or  title  to  it. 
Held,  that  he  was  not  entitled  to  recover  any  damages,  notwithstanding 
the  defendant  entered  and  constructed  its  road  over  the  land  so  allotted 
in  severalty,  without  paying  compensation  therefor. 

8 :  Delaware  Indian  Treaty:  Title  to  Land.    There  is  nothing 

in  the  Delaware  treaty  of  May  90,  1860,  to  indicate  that  any  other  right 
or  title  was  granted  to  the  allottees  and  assignees  by  the  stipulations  of 
articles  1  and  2  than  the  right  of  occupancy,  with  the  ultimate  fee  of  the 
land  in  the  United  States. 

8. :  Delaware  Beservation:  Power  of  Congress  Over.    In  1862, 

congress  had  the  exclusive  right  and  dominion  over  the  Delaware  res- 
*64S      ervation  in  ^Kansas,  and  had  full  power  to  permit  the  construction 
of  a  railroad  over  such  reservation  by  the  Leavenworth,  Pawnee  & 
Western  Railroad  Company  of  Kansas,  either  with  or  without  compensa- 
tion to  be  paid  by  the  company. 

1 ;  Bight  of  Bailway  Company  Over.    Under  the  provisions  of 

the  act  of  congress  of  July  1, 1862,  entitled  **  An  act  to  aid  in  the  con- 
struction of  a  railroad  and  telegraph  line  from  the  Missouri  river  to  the 
Pacific  ocean,  and  to  secure  to  the  government  the  use  of  the  same  for 
postal,  military,  and  other  purposes, "  congress  granted  to  the  Leaven- 
worth, Pawnee  &  Western  Kailroad  Company  of  Kansas,  in  1872  called 
the  Kansas  Pacific  Railway  Company,  now  the  Union  Pacific  Railway, 
Kansas  Division,  the  right  of  way  through  the  public  lands  of  the  United 
States  for  its  road,  and  agreed  to  extinguish,  as  rapidly  as  might  be,  the 
Indian  title  required  for  such  right  of  way.  This  grant  included  a  right 
of  way  through  the  Delaware  reservation  in  Kansas,  and,  under  the 
grant,  the  company  had  the  authority,  in  November,  1863,  without  pay- 
ing compensation  to  the  Delaware  allottees,  to  enter  upon  the  reservation 
for  the  purpose  of  locating  its  line  of  road  and  laying  out  its  right  of 
way,  and  thereafter  of  constructing  and  operating  its  road  over  and  across 
said  land. 

• 

Error  from  Wyandotte  district  court. 

Action  brought  by  Qrinter  against  the  Kansas  Pacific  Railway  Com« 
pany  to  recover  damages  in  the  sum  of  $5,675,  for  an  alleged  trespass 
upon  certain  lands  claimed  to  be  possessed  and  occupied  by  the  plain- 
tiff. Trial  at  the  October  term,  1873,  of  the  district  court,  and  judg- 
ment for  the  defendant.     Grinter  brings  the  case  to  this  court. 
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Outhrie  <t  Brown,  for  plaintiff  in  error. 

The  act  of  congress  under  which  defendant  in  error  constrttcted  its  line  of 
railway  "granted  to  said  company,  for  the  construction  of  its  railroad  and 
telegraph  line,  the  right  of  way  through  the  public  lands,"  but  in  the  very 
same  section  of  the  act  distinguished  between  public  lands  and  Indian  lands 
by  proTiding  that  the  government  should  extinguish  the  ''Indian  titles  to  all 
lands  falling  under  the  operation  of  the  act  and  required  for  the  said  right  of 
way.**  But  this  provision,  it  is  evident  from  a  consideration  of  all 
^'644  the  pro^visions  of  the  act  and  of  the  treaty,  had  relation  to  Indian 
titles  held  by  wild  tribes  in  their  natural  right,  and  not  to  lands  which 
had  been  secured  by  treaty,  and  had  been  allotted  in  severalty.  Leavenworth, 
etc.,  R.  Co.  V.  n.  8.,  92  U.  S.  78^744.  It  cannot,  therefore,  be  held  to  cover 
the  case  at  bar;  or,  if  construed  to  relate  to  lands  theretofore  allotted  in  sev- 
eralty to  individual  Indians,  it  then  becomes  a  contract  between  the  govern- 
ment and  the  railway  company,  to  which  plaintiff  in  error  is  not  a  party*  and 
therefore,  under  well-settled  and  well-understood  rules  in  regard  both  to  the 
law  of  contracts  and  of  Indian  rights  under  a  treaty,  it  cannot  deprive  plain- 
tiff in  error  of  his  land. 

The  government  of  the  United  States,  since  the  period  of  our  independence, 
has  pui-sued  a  steady  system  of  pacific,  just,  and  paternal  policy  towards  the 
Indians.  It  has  never  insisted  upon  any  other  claim  to  the  Indian  lands  than 
the  right  of  pre*emption  upon  fair  terms.  3  Kent,  Oomm.  898;  Fellows  v. 
Lee,  5  Denio,  628.  It  has  always  admitted  the  Indians  to  be  tlie  rightful  oc- 
cupants of  the  soil,  with  a  legal  as  well  as  just  claim  to  retain  possession  of 
it  and  to  use  it  according  to  their  own  discretion,  tliough  not  to  dispose  of  it 
at  their  own  will  except  to  the  government.  Johnson  v.  Mcintosh,  8  Wheat. 
548.  Until  the  Indians  have  sold  their  lands,  they  are  to  be  regarded  as  still 
in  their  ancient  possessions,  and  are  in  under  their  original  rights,  and  entitled 
to  the  undisturbed  enjoyment  of  them.  Fellows  v.  Blacksmith,  19  How.  366. 
The  right  to  extinguish  Indian  titles  in  any  other  manner  than  by  purchase  or 
conquest,  has  never  been  established  nor  recognized. 

From  these  considerations,  it  inevitably  follows  tliat  the  government  can- 
not extinguish  the  general  Indian  title  nor  limit  the  general  Indian  estate  by 
a  mere  congressional  grant;  and  if  it  cannot  do  this  as  to  the  general  Indian 
title,  then,  for  a  stronger  reason,  it  cannot  do  flb  when  the  Indian  title  has 
been  specifically  recognized  by  treaty  as  in  the  case  of  these  Delaware 
*645  reserve  lands;  and  this  conclusion  becomes  ^intensified  in  force  when 
(iis  in  the  case  at  bar)  the  government  has  further  recognized  the  Indian 
title  by  a  treaty  grant  in  severalty  of  a  speci  fie  eip;hty  acres.  In  construing  In- 
dian treaties,  enlarged  rules  of  interpretation  are  adopted  to  favor  the  Indians. 
The  Kansas  Indians,  5  Wall.  760.  Grants  of  the  description  of  the  one  to  the 
railway  company  are  strictly  construed  against  the  grantee.  Dubuque*  etc, 
R.  Co.  V.  Litchfield,  28  How.  66. 

The  grant  to  the  defendant  in  error  relates  solely  to  "public  lands.  ^  There 
is  a  marked  and  well-understood  distinction  between  public  lands  and  Indian 
lands.  Under  the  rules  of  construction  above  stated,  how  can  a  grant  of  a 
right  of  way  "through  public  lands"  be  held  to  extinguish  an  Indian  title  to 
a  specific  tract  of  land  which  under  a  treaty  has  been  previously  set  apart  in 
severalty?  But  the  treaty  and  the  act  relating  to  the  same  subject-matter 
should  be  construed  also  with  reference  to  each  other.  "^  thing  which  is 
within  the  letter  of  the  statute  is  not  within  thestatute  unless  it  be  within  the 
intention  of  the  makers. "  1  Bac.  Abr.  247.  To  give  a  construction  to  the  act 
which  would  destroy  the  estate  of  the  plaintiff  in  error  in  this  land,  acquired 
under  the  treaty,  would  be  to  assume  that  congress  intended  to  act  in  bad  faith 
by  willfully  disregarding  the  provisions  of  the  treaty, — ^a  violent  assumption, 
indeed.    But  to  construe  the  act  and  the  treaty  together,  bo  as  to  plaoe  the  obli  - 
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gation  apon  the  railway  oompany  of  paying  '*a  jdst  oompensation  in  money*' 
tor  such  at  these  lands  allotted  in  severalty  as  were  used  in  the  construction 
of  the  road,  regaires  nothing  to  be  assumed,  and  is  in  aocord  with  the  settled 
policy  of  the  government,  and  within  plainly  expressed  provisions  of  both 
the  act  and  the  treaty.  ' 

In  Wilcox  V.  Jackson,  18  Pet.  498,  the  president,  by  proclamation,  had  or- 
dered the  sale  of  certain  lands,  without  excepting  therefrom  a  military  reser- 
vatkm  included  within  their  boundaries.    The  {nt)clamation  was  based  upon 

an  act  of  congress  supposed  to  authorize  it;  but  thecourt  held  that  the 
*646     act  did  not  apply,  and  added:  "  We  go  further,  and  say  that  ^whenever 

a  tract  of  land  shall  have  been  once  legally  f^ipropriated  to  any  pur- 
pose, from  that  moment  the  land  thus  impropriated  becomes  severed  from 
the  mass  of  public  lands,  and  that  no  subsequent  law,  proclamation,  or  sale 
would  be  construed  to  embrace  or  operate  upon  it,  although  no  reservation 
were  made  of  it."  And  in  Leavenworth,  etc.^  B.  Co.  v.  U.  S.,  «ttpra,  the  case 
13  cited,  with  this  approval:  ''The  principle  is  sound  and  reasonable,  and  we 
accept  it  as  a  rule  of  construction;"  and  with  the  additional  remark:  "It  ai>- 
plies  with  more  force  to  Indian  than  to  military  reservations."  The  reason 
18  obnous.  In  fine,  the  case  of  the  Leavenworth,  etc.,  B.  Ck>.  v.  U.  S.,  6upiu, 
seems  in  spirit  and  in  principle  to  cover  the  case  at  bar,  and  plaintiff  in  error 
ijelieves  that  he  cannot  furnish  the  court  any  stronger  argument  than  the 
opinion  in  that  case  supplies. 

John  P.  Usher^  for  defendant  in  error. 

The  history  of  these  Delaware  lands  is  quite  succinctly  stated  in  the  case  of 
U.  S.  V.  Stone,  2  Wall.  525.  By  the  treaty  of  May  80,  1860,  (the  last  clause 
of  articles  1  and  2,)  provision  is  made  for  surveying  the  lands,  and  assigning 
them  in  severalty,  to  the  extent  necessary  to  give  to  each  member  of  the  tribe 
eighty  acres  of  land.  The  assignment  was  to  be  made  of  a  compact  body  of 
the  land.  The  lands  were  to  be  inalienable,  either  in  fee,  by  lease,  or  other- 
wise, except  to  the  United  States,  or  to  members  of  the  tribe.  The  tracts 
were  also  to  be  exempt  from  levy,  taxation,  sale,  or  forfeiture,  untU  other- 
wi8$ provided  by  congress.  Certain  rules  and  regulations  were  to  be  estab- 
lished by  the  secretai^  of  the  interior  before  certificates  of  allotment  could 
be  issued,  providing  for  the  disposition  of  the  lands  in  case  of  the  death  of 
parties  to  whom  th^  might  be  assigned;  and,  in  case  of  abandonment  by  any 
of  tbe  De)a wares  of  the  lands  assigned  to  them,  the  secretary  of  the  interior 
was  authorized  to  make  disposition  of  such  lands  as  in  his  judgment  he  might 

deem  necessary  and  proper. 
*647  It  will  be  seen  that,  though  the  lands  were  to  be  divided  *and  occu- 
pied in  severalty  by  the  Delawares,  yet  their  tribal  relation  to  each 
other  was  not  otherwise  affected,  nor  was  the  right  of  the  United  States  in 
the  lands  in  any  respect  diminished.  The  control  of  the  Indians,  and  the 
disposition  of  their  lands  by  the  United  States,  remained  the  same.  By  the 
last  paragraph  of  article  8,  it  was  agreed  that  the  railroad  company,  defendant, 
ehoidd  have  the  perpetual  right  of  way  over  any  portion  of  the  lands  allotted 
to  the  Delawares  in  severalty,  on  the  payment  of  a  Just  compensation  there- 
for in  money  to  the  respective  parties  whose  lands  are  crossed  by  the  line  of 
the  railroad.  But  it  is  to  be  noted  that  this  is  an  agreement  between  the 
United  States  and  the  Delawares,  to  which  the  company  is  not  a  party,  and 
could  not  avail  itself  of  the  contract  except  by  permission  of  congress.  And 
here,  it  may  be  said,  will  be  found  the  whole  ^t  of  this  matter.  Congress 
.  had  the  right  to  permit  the  entry  and  the  construction  of  the  road,  either  with 
or  without  compensation  to  be  paid  by  the  company.  Ck>ngress  had  the  ex- 
dosive  right  and  dominion  over  the  entire  Delaware  reserve.  The  treaty 
g&ve  the  company  no  right  of  entry  upon  any  terms.  The  company  had  no 
power  to  exercise  the  right  ol  eminent  domain  within  the  boundariea  of  the 
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Delaware  reaenre.  The  act  of  congrees  admitting  the  state  into  the  Union 
as  well  as  the  organic  act  for  the  territory*  reserved  the  power  of  congrees 
over  Mil  the;righta  ot  theiliidians,  their  lands  and  theirproperty.  The  Kan- 
sas Indians,  5  Wall.  754. 

These  acts  of  congress  are  to  be  especiallj  noted,  as  they  are  not  only  laiirs, 
but  compacts  between  the  state  and  the  United  States.  Upon  (^eir  exami- 
nation it  will  clearly  appear  that  neither  the  constitution  nor  laws  of  the  state 
of  Kansas  can  be  invoked  in  any  manner  so  as  to  affect  the  power  of  congress 
over  the  lands.  The  constitution  cannot  be  invoked  as  a  protection  against 
the  right  of  congress  to  appropriate  the  lands  to  public  use  without  compen- 
sation. Neither  can  the  charter  of  the  company  or  the  general  laws 
*648  of  the  state  be  resorted  to  for  power  to  condemn  the  lands.  *To 
adopt  the  language  of  Mr.  Justice  Davis,  in  the  case  of  The  Kansas 
Indians:  ''As  long  as  the  United  States  recognizes  their  [the  Delawares']  na- 
tional character,  they  are  under  the  protection  of  treaties  and  the  laws  of  oon- 
gress,  and  their  property  is  withdraton  from  the  operation  of  state  laws,'* 
This  appears  to  be*  conclusive  upon  this  subject.  Congress,  by  the  second 
section  of  the  act  of  July  1,  1862,  being  "An  act  to  aid  in  the  construction  of 
the  Pacific  Kailroad,"  (12  U.  S.  St.  at  Large,  pp.  489-498,  §  2,)  granted  the 
right  of  way  to  the  defendant  company  through  the  lands  in  question  for  its 
road,  and  agreed  to  extinguish  as  rapidly  as  might  be  the  Indian  title  required 
for  the  s'aid  right  of  way  and  grant  of  land.  This  grant  was  of  fbur  hundred 
feet, — two  hundred  feet  in  width  on  each  side  of  the  railroad.  It  has  been 
said  that  the  grant  through  Indian  lands  by  said  section  2  must  be  construed 
to  be  of  Indian  lands  set  apart  by  treaty  or  otherwise  to  wild  tribes,  and  not 
to  lands  occupied  by  semi-civilized  Indians,  but  that,  as  to  such  Indians,  the 
constitution  and  local  laws  of  the  state  which  they  inhabit  are  to  have  force; 
but  where  is  the  warrant  for  all  this  ?  The  judiciary  of  this  state,  in  the  mat- 
ter of  the  Kansas  Indians,  thought  to  avail  itself,  for  the  benefit  of  the  state, 
of  such  a.  theory,  but  it  was  met  and  summarily  overthrown  by  the  supreme 
court  of  the  United  States  and  the  unqualified  power  of  congress  asserted. 

Again,  when  the  controversy  arose  respecting  the  supposed  grant  by  con- 
gress of  the  Osage  lands  to  the  state,  the  lights  of  the  Indians  in  and  to  their 
lands  were  attentively  considered,  and  in  the  prevailing,  and  more  especially 
in  the  dissenting,  opinion  are  those  rights  discussed,  liailroad  Go.  v.  U.  S., 
92  U.  S.  733.  *  Mr  tfustice  Davis,  in  construing  the  Osage  treaty  and  the  act 
of  congress,  showing  that  they  did  not  bt*ar  the  oonstruction  claimed  by  the 
railroad  company,  says:  '*If  congress  had  intended  to  extinguish  the  Osage 
title  for  the  benefit  of  the  appellant,  it  would  have  spoken  directly,  as*  it  did 
in  the  Pacific  railroad  act. ''  And  note,  at  page  747,  it  is  conceded  by 
,*649  the  judge  that  the  right  of  *  way  was  in  express  terms  granted  through 
these  reserved  lands,  and  that  the  grant  was  within  the  power  of  con* 
gress.  Indeed,  it  is  not  denied  that  it  was  within  the  power  of  congress  to 
grant  the  alternate  sections,  if  it  had  been  its  will  to  do  so,  and  it  was  only 
by  the  closest  reasoning  upon  the  reservation  in  the  act  that  a  majority  of  the 
court  came  to  the  conclusion  that  the  grant  had  not  been  made,  notwithstand- 
ing the  treaty  with  the  Osages.  The  power  to  make  the  grant  was  conceded 
by  all  the  justices.  From  this,  and  what  is  subsequently  said  by  the  justice 
in  that  case,  we  aie  bound  to  infer  that  it  was  the  opinion  of  the  court  that, 
if  that  grant  had  been  in  specific  and  direct  terms,  congress  had  the  power  to 
make  it,  although  the  land  had  been  reserved  and  set  apart  for  the  Osages,  as 
the  land  in  question  was  for  the  Delawares.  Whoever  shall  seek  to  maintain 
that  the  right  of  way  over  the  lands  in  question  was  not  conferred  upon  the 
railroad  company  by  virtue  of  the  grant  contained  in  section  2,  act  of  Jnly  1, 
1862,  must  be  able  to  show  that  congress  had  not  the  power  to  make  such  grant 
That  cannot  be  done.  The  Kansas  Pacific  road,  in  the  way  prescribed  by 
congress  upon  which  it  was  to  be  constructed,  necessarily  had  to  pass  througb 
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the  Delaware  and  Fdttawatomie  reservations.  The  fee  in  tbe  land  within 
these  reservations  was  in  the  United  States,  and  they  were  the  only  Indian 
lands  upon  the  line  of  its  road,  as  defined  by  acts  of  congress,  between  the 
mouth  of  the  Kansas  river  on  the  east  side  thereof,  to  its  junction  with  the 
Union  Pteific  road,  and  if  the  grant  was  not  through  these  Indian  lands,  it 
was  of  no  land  whatever.  It  is  true  that  the  United  States  violated  the  com- 
pact in  providing  for  and  authorizing  the  sale  of  the  lands  in  the  Delaware 
and  Pottawatomie  reserves;  but  that  does  not  vary  this  question. 

As  to  the  right  of  way  upon  which  the  railroad  company  entered  in  1863, 
the  grant  overrides  all  treaties  prior  and  subsequent.  It  is  a  grant  executed. 
By  the  locaUon  of  the  road  precision  has  been  given  to  it.   Missouri,  K.  &  T. 

By.  Co.  V.  Kansas  Pac.  By.  Co.,  97  U.  8.  481. 
*650      It  is  not  to  be  controverted  that  the  title  to  Indian  lands  is  *in  the 

United  States.  U.  S.  v.  Cook,  19  Wall.  692,  598;  Johnson  v.  Mcin- 
tosh, 8  Wheat.  643;  Worcester  v.  Georgia,  6  Pet.  680;  Cherokee  v.  Georgia, 
5  Pet.  4S.  These  cases  decide  that  the  ultimate  title  is  in  the  United  States, 
with  the  power  of  sovereignty  to  extinguish  the  right  of  occupancy,  and  that 
such  right  and  power  are  exclusive.  States  have  no  suoh  power.  Whether 
the  United  States,  in  extinguishing  the  right  of  poesession,  would  provide 
compensation  to  the  Indians,  is  solely  a  political  question  with  which  tlie 
courts  have  no  concern.  The  only  question  is,  have  the  United  States  by  act 
of  congress  granted  the  possession  of  the  land  in  dispute  to  the  railway  com* 
pany  ?  Ko  one  will  deny  that,  by  the  second  section  of  tbe  act  of  July  1, 1862, 
the  grant  is  as  perfect  and  absolute  as  congress  can  make  it.  It  overrides 
the  treaty.  By  virtue  of  this  grant  the  defendant  is  in  possession  of  the 
land,  the  fee  of  which  was  in  the  United  States,  with  the  sovereign  right  to 
take  the  possession  when  and  how  it  should  be  the  will  of  the  government  to 
do  so.  And  no  judicial  tribunal  has  or  ever  had  power  to  question  the  right 
or  the  justice  of  the  manner  of  executing  it.  It  makes  no  difference  that  the 
lands  had  been  allotted  in  severalty.  They  still  remained  Indian  lands,  within 
the  decisions  of  the  supreme  court  of  the  United  States  in  the  cases  of  The 
Kansas  Indians,  6  Wall.  966,  967. 

HoBTOK,  G.  J.  The  plaintiff  in  error,  (pUintiff  below,)  as  appears 
by  the  testimony,  is  a  native  of  Kentucky,  and  a  citizen  of  the  United 
States.  He  «migrated  to  the  territory  of  Kansas  in  1868,  and  soon 
married  a  Delaware  woman,  a  member  of  tbe  Delaware  tribe  of  In* 
dians,  bnt  was  not  adopted  into  the  tribe.  In  1854  he  established 
bis  residence  on  the  Delaware  reservation  in  this  state,  and  has  since 
lived  there  with  his  wife.  To  them  have  been  bom  ten  children. 
On  the  fifteenth  day  of  July,  1872,  he  brought  this  action  in  tbe 

district  oonrt  of  Wyandotte  eonnty,  against  the  Kansas  Pa- 
*661    oific  *Bailway  Company,,  to  recover  damages  in- the  sum  of 

$5,675,  for  an  alleged  trespass  upon  certain  lands  claimed  to 
be  in  his  possession  and  oconpation,  but  which,  theretofore,  had  been 
selected  and  set  apart  as  the  property  of  the  wife  and  children  of  the 
plaintiff,  in  severalty,  under  the  provisions  of  the  treaty  with  the  Del- 
awares,  ratified  and  proclaimed  Angnst  29,  1860,  generally  known 
as  the  treaty  of  May  80»  1860.  Article  1  of  the  treaty  stipulates 
that— 

*"•  4r  «  xhe  Delawares  having  represented  to  the  government  that  it  is 
theff  wish  that  a  portion  of  the  lands  reserved  for  their  home  may  be  divided 
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among  them  in  the  manner  contemplated  by  the  eleyentb  article  of  the  treaty 
aforesaidt  it  is  hereby  ^reed  by  the  parties  hereto,  that  the  said  reservation 
shall  be  surveyed  as  early  as  practicable  after  the  ratification  of  these  articles 
of  agreement  and  convention,  in  the  same  manner  that  the  public  lands  are 
surveyed,  and  to  each  member  of  the  Delaware  tribe  there  shall  be  assigned  a 
tract  of  land  containing  eighty  acres,  to  include  in  every  case*  as  far  as  prac- 
ticable, a  reasonable  portion  of  timlier,  to  be  selected  according  to  the  l^gal 
subdivisions  of  survey." 

Article  2  further  stipulates : 

"  *  <>  ♦  Certificates  shall  be  issued  by  the  commissioner  of  Indian  affairs 
for  the  tracts  assigned  in  severalty,  specifying  the  names  of  the  individuals 
to  whom  they  have  been  assigned,  respectively,  and  that  the  said  tracts  are  set 
apart  for  the  exclusive  use  and  benefit  of  the  assignees  and  their  heirs,  and 
said  tracts  shall  not  be  alienable  in  fee,  leased,  or  otherwise  disposed  of,  ex- 
cept to  the  United  States  or  to  members  of  the  Delaware  tribe,  and  under 
such  rules  and  regulations  as  may  be  prescribed  by  the  secretary  of  the  inte- 
rior; and  said  tracts  siiall  be  exempt  from  levy,  taxation,  sale,  or  forfeiture, 
until  otherwise  providied  by  congress.  ♦  ♦  ♦  And  should  any  of  the 
Indians  to  whom  tracts  shall  be  assigned  abandon  them,  the  said  secretary 
may  take  such  action  in  relation  to  the  proper  disposition  tliereof  as  in  his 
j^udgment  may  be  necessary  and  proper." 

The  breaking  and  entering  of  the  alleged  close  of  plaintiff  occurred 
in  November,  1863.  About  that  time  the  railway  company,  for  the 
purpose  of  constracting  its  road,  under  the  act  of  congress  approved 
July  1, 1862,  entered  upon  and  took  possession  of  certain  per- 
*652  tions  of  the  land  described  in  *the  petition  as  a  right  of  way» 
used  timber  and  stone  adjacent  to  its  track,  and  made  cuts 
and  fills,  and  completed  its  line  of  railway  over  the  land,  without 
compensating  the  plaintiff  or  bis  wife  or  children.  After  the  first 
entry,  in  1863,  the  possession  of  the  right  of  way  has  been  continu- 
ous, during  which  time  certain  stock  has  been  killed  by  the  railway 
company  in  the  operation  of  its  road. 

The  defendant  answered  the  'peiiiion-^First,  by  a  general  denial ; 
second^  by  setting  up  the  two-years  statute  of  limitations;  thirds  that 
the  defendant  entered,  if  at  all,  into  said  premises  by  and  under  a 
license  of  and  from  the  plaintiff  so  to  do ;  fourth^  that  the  defendant 
entered,  if  at  all,  into  and  upon  the  lands  by  and  under  the  authority 
of  the  United  States,  as  authorized  by  the  treaty  of  May  80,  I860, 
between  the  United  States  and  the  Delaware  Indians,  and  in  pursu- 
ance of  the  act  of  congress  of  July  1,  1862,  granting  to  the  defendant 
a  right  of  way  over  and  across  the  land«  The  plaintiff  in  his  reply 
denied  each  and  every  allegation  contained  in  the  second,  third,  and 
fourth  grounds  of  defense. 

The  case  was  tried  at  the  October  term  of  the  court  for  1873.  On 
the  trial,  plaintiff  produced  testimony  tending  to  prove  bis  possession 
since  and  prior  to  November  1, 1863 ;  that  a  portion  of  the  land  had 
been  by  him  fenced  before  that  time,  and  that  he  was  then  cultivating 
it;  that  it  had  all  been  fenced  and  put  in  cultivation  by  the  plaintiff 
since  that  time,  and  before  the  commencement  of  this  action;  that 
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tbe  defendant  entered  into  and  upon  said  land  with  force,  and  with- 
out  the  consent  of  tbe  plaintiff,  and  has,  from  that  time  up  to  and 
until  the  commencement  of  this  suit,  continued  to  break  into  and  upon 
said  land;  that  while  he  was  upon  the  same,  tbe  defendant  threw 
np,  oyer  and  across  the  land,  a  railroad  track,  and  put  down  wooden 
ties  and  iron  rails  thereon,  kept  the  same  permanently  there,  and 
continued  to  run  large  numbers  of  heavily  loaded  cars,  drawn  by 
heavy  steam  locomotive  engines,  over  and  across  the  land  at  divers 

days  and  times  up  to  and  until  the  commencement  of  the  ac* 
*653    tion.     The  other  facts  have  akeady  been  stated.     The  "^de* 

fondant  demurred  to  the  evidence  for  the  reason  that  it  was 
insufficient  to  authorize  any  recovery.  The  court  sustained  the  de- 
murrer, and  rendered  judgment  against  the  plaintiff  for  costs.  He 
excepted,  and  brings  the  case  here. 

We  need  really  consider  only  the  fourth  defense,  and  the  matters 
therewith  connected,  as  the  final  disposition  of  this  case  and  the 
merits,  particularly  of  other  cases  pending,  largely  turn  upon  the  con« 
struction  and  effect  of  tbe  provisions  of  the  treaty  of  1860,  and  the 
set  of  congress  of  July  1,  1862.  No  negligence  was  shown  on  the 
part  of  tbe  defendant  in  the  injuries  to  the  cattle  and  hogs,  and  those 
injuries,  having  been  committed  prior  to  the  stock  law  of  1874,  ma} 
be  regarded,  like  the  allegations  and  proof  of  the  cutting  of  timber 
on  tbe  land,  as  mere  matters  of  aggravation  to  enhance  tbe  damages* 
Article  8  of  the  treaty  of  1860  stipulates : 

''It  is  also  agreed  that  the  said  railroad  company  [the  Leavenworth,  Pawnee 
k  Western  Railroad  Company]  shall  have  the  pei*pd:ual  right  of  way  over  any 
portion  of  the  lands  allotted  to  Uie  Delawares  in  severalty,  on  the  payment  of 
a  just  compensation  therefor,  in  money,  to  the  respective  parties  whose  lands 
are  crossed  by  the  line  of  railroad.  ** 

Section  2  of  the  act  of  congress  of  July  1,  1862,  provides: 

'^That  the  right  of  way  through  the  public  lands  be,  and  the  same  is  hereby, 
granted  to  said  company  for  the  construction  of  said  railroad  and  telegraph 
line  [the  Union  Pacific  Railroad  Company ;]  and  the  right,  power,  and  author- 
ity is  hereby  given  to  said  company  to  take  fiom  the  public  lands  adjacent  to 
tbe  line  of  said  road,  earth,  stone,  timber,  and  other  materials  for  the  con- 
stmctlon  thereof.  Said  right  of  way  is  granted  to  said  railroad  to  the  extent 
of  two  hundred  feet  wide  on  each  side  of  said  railroad  where  it  may  pass  over 
tbe  public  lands,  including  all  necessary  grounds  for  stations,  buildings,  work- 
shops, and  depots,  machine-shops,  switches,  side  tracks,  turn-tables,  and  wa- 
ter stations.  The  United  States  shall  extinguish,  as  rapidly  as  may  be,  the 
Indian  titles  to  all  lands  filing  under  the  operation  of  tlus  act,  and  required 
for  tbe  said  right  of  way  and  grants  hereinafter  made." 

Section  9  further  provides  that — 

"The  I^eaven worth,  Pawnee  &  Western  Railroad  Company  of  Kansas 
*65i      is  hereby  authorized  to  construct  a  railroad  *and  telegraph  line,  from 

the  Missouri  river  at  the  mouth  of  the  Kansas  river,  on  the  south  side 
thereof,  so  as  to  connect  with  the  Pacific  railroad  of  Missouri,  to  the  aforesaid 
point,  on  the  one-hundredth  meridian  of  longitude  west  from  Greenwich,  as 
herein  provided,  upon  the  same  terms  and  conditions  in  all  respects  as  are 
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prdyided  in  this  act  for  the  oonstruction  of  the  ratlroad  and  telegraph  line 
fir^t  mentioned,  and  to  meet  and  connect  with  the  same  at  the  meridiaii  of 
loi^gitude  aforesaid, "  etc. 

The  defendant  is  admitted  to  be  the  snccessor  of  the  Leavenworth, 
Pawnee  &  Western  Bailroad  Company,  and  entitled  to  all  the  rights, 
franchises,  and  powers  of  the  latter  company.  The  Kansas  Pacific 
Bailway  Company  was  originally  chartered  in  1855,  by  the  territory 
of  Kansas,  under  the  name  of  the  Leavenworth,  Pawnee  ft  Western 
Bailroad  Company,  mentioned  in  the  said  ninth  section  of  the  act  of 
1862,  and  afterwards,  in  1863,  received  the  name  of  the  Union  Paeifio 
Bailway  Company,  Eastern  Division,  and  finally,  in  1869,  the  name 
by  which  it  is  sued  herein. 

On  the  part  of  the  plaintiff,  it  is  claimed  that  the  government  can- 
not  extinguish  the  general  Indian  title  by  mere  congressional  grant; 
that  the  provision  of  the  act  of  July  1,  1862,  for  the  extinguishment 
of  the  Indian  titles  to  all  the  lands  required  for  the  right  of  way  of 
the  various  railroad  companies  therein  named  had  reference  solely 
to  the  territory  occupied  by  wild  or  blanket  Indians,  and  not  to  res- 
ervations secured  by  treaty,  and  occupied  by  Indians  partially  or 
wholly  civilized;  and,  finally,  that  a  grant  of  a  right  of  way  for  the 
road  of  the  defendant  over  any  portion  of  the  lands  allotted  to  the 
Delawares  in  severalty,  without  the  payment  of  just  compensation 
therefor,  would  involve  such  a  gross  breach  of  the  public  faith  that 
the  presumption  is  conclusive  that  congress  never  meant  to  grant  it. 

On  the  other  hand,  the  defendant  contends  that  congress  had  the 
exclusive  right  and  dominion  over  the  entire  Delaware  reserve,  and 
that,  by  virtue  of  such  right,  it  had  the  authority  to  permit  the  entry 
and  the  construction  of  the  defendant's  road,  either  with  or 
*655  without  compensation  to  be  paid  *by  the  company ;  that,  as 
the  road,  in  the  way  prescribed  by  congress,  was  to  be  con- 
structed necessarily  through  the  Delaware  and  Pottawatomie  reser- 
vations, and  as  these  were  the  only  Indian  lands  between  the  mouth 
of  the  Kansas  river  on  the  east  side  to  its  junction  with  the  Union 
Pacific  road,  reservations  secured  by  treaty  were  as  much  included 
in  the  grant  as  the  territory  of  the  wild  tribes;  for,  if  the  grant  was 
not  through  the  Delaware  and  Pottawatomie  reservations,  there  was 
no  grant  of  right  of  way  whatever  to  defendant  through  these  reser- 
vations; that,  in  brief,  the  grant  of  1862  overrides  all  treaties  prior 
and  subsequent,  even  to  the  extent,  if  necessary,  of  violating  treaty 
stipulations. 

We  have  had  occasion  very  recently  to  examine  quite  fully  the 
question  of  Indian  titles  in  the  case  of  Veale  v.  Maynes,  ante,  1.  In 
accordance  with  the  uniform  decisions  of  the  supreme  court  of  the 
United  States,  we  there  decided  that  allotments  to  Indians  upon  In- 
dian reservations  must  be  construed  in  the  light  of  the  recognized 
relations  between  the  government  and  the  Indians,  and  the  estab- 
lished policy  of  the  former  towards  the  latter;  that  '"title"  does  not 
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neeessarily  mean  title  in  fee-Bimple;  that  it  may  mean  any  kind  of 
title,  even  the  mere  title  by  occupancy;  that  the  Indian  title  has  been 
constantly  recognised  as  simply  this  inferior  title;  that  the  govern- 
ment has  aniformly  asserted  its  holding  of  the  fee,  and  has  recog- 
nized the  Indian  right  ae  only  one  of  possession.  In  that  case,  the 
Pottawatomie  treaties  of  1846,  1861,  and  1867  were  before  us  for 
interpretation,  and  the  words,  "possession  and  title/'  and  ''to  guar- 
anty the  full  and  complete  possession  *  *  *  as  their  land  and 
home  forever/'  employed  in  the  treaty  of  1846,  to  characterize  the 
estate  granted  to  the  Pottawatomies,  were  certainly  as  strong,  if  not 
stronger,  than  any  of  like  import  used  in  the  Delaware  treaty  of  I860. 
We  conclude,  therefore,  that  there  is  nothing  in  or  about  the  treaty 
of  1860  to  indicate  that  any  other  right  or  title  was  granted  to  the 
allottees  or  assignees,  or  their  heirs,  by  the  stipulations  of  articles  1 
and  3,  than  the  right  of  occupancy,  with  the  ultimate  fee  of 
*656  the  land  vested  in  the  ^United  States.  With' this  result  ob- 
tained, it  logically  follows  that  congress  had  the  power  to  make 
the  grant  contained  in  section  2  of  the  act  of  July  1, 1862,  if  it  really 
meant  that  the  grant  should  include  rights  of  way  through  reserva* 
tions  secured  by  treaty.  Railroad  Go.  v.  U.  S.,  92  U.  S.  7S3,  744. 
The  act  of  congress  of  March  8,  1863,  donating  lands  to  aid  in  the 
Gonstmction  of  certain  railroads  in  Kansas,  granted  the  right  of  way 
through  reserved  lands  for  these  roads ;  and  while  the  supreme  court 
of  the  United  States  has  held  that  the  act  did  not  dispose  of  the  Osage 
lands  to  the  railroad  companies,  no  one  has  as  yet,  as  we  are  aware, 
questioned  the  grant  for  the  right  of  way  through  the  ceded  or  re- 
served lands. 

By  the  last  clause  of  section  2,  the  United  States  agreed  to  extin- 
guish, as  rapidly  as  might  be,  the  Indian  titles  falling  under  the  oper- 
ation of  the  act,  and  required  for  the  right  of  way.  The  language  is 
broad  and  comprehensive,  and  not  restricted  to  the  territory  of  wild 
tribes.  The  only  Indian  lands  upon  the  line  of  defendant's  road  were 
reservations  secured  by  treaty.  It  was  either  a  grant  to  the  defendant 
through  these  Indian  lands,  as  well  said  by  counsel,  or  it  was  no  grant 
to  it  through  any  Indian  lands.  By  the  act  of  1862,  the  company, 
which  the  defendant  succeeded,  was  required  to  file  an  acceptance  of 
its  provisions  within  siz  months  after  its  passage,  and  to  complete  one 
hundred  miles  of  its  road,  commencing  at  the  mouth  of  the  Kansas 
riyer,  within  two  years  thereafter;  so,  immediate  and  urgent  action 
was  demanded.  If  the  grant  did  not  include  the  Delaware  reserva- 
tion, all  attempts  to  construct  a  road  west  from  the  mouth  of  the  Ean- 
BEs  river  over  the  reservation  must  have  been  suspended  until  arrange- 
ments were  completed  with  the  allottees  on  the  lands.  This  would 
have  been  an  insuperable  obstacle  to  laying  out  a  right  of  way  and  con- 
structing the  road.  The  lands  were  withdrawn  from  the  operation  of 
state  laws,  and  neither  the  charter  of  the  company  nor  the  general 
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laws  of  the  state  could  be  resorted  to  for  power  to  condemn. 
*667    The  company  had  n9  authority  to  exercise  the  right  of  ^eminent 

domain  within  the  reserve;  and  without  the  power  and  obliga- 
tion of  the  United  States  to  extinguish  for  its  benefit  and  use  the  In- 
dian title  for  a  right  of  way,  it  can  hardly  be  supposed  that  the  com- 
pany would  have  assented  to  the  conditions  of  the  act  of  1862,  or  at- 
tempted afterwards  the  construction  of  its  road  over  and  across  these 
Indian  lands.  Under  all  the  circumstances,  we  think  that,  within  the 
meaning  and  scope  of  the  act  of  1862,  the  purpose  of  congress  was  to 
permit  the  entry  and  the  construction  of  the  road  of  the  Leavenworth, 
Pawnee  &  Western  Bailroad  Company  through  the  reservation  without 
compensation  on  the  part  of  the  company.  This  view  seemingly  re- 
quires us  to  consider  the  objection,  whether  such  a  grant  would  not 
involve  a  breach  of  public  faith  with  the  Delaware  allottees,  oyer  whose 
lands  the  right  of  way  of  the  road  was  located.  While  this  question 
may  not  absolutely  affect  the  power  of  congress  in  the  premises,  yet 
we  cannot  well  assume  that  there  was  any  intention  by  the  adoption 
of  the  act  of  1862  to  violate  treaty  obligations. 

Previous  to  the  passage  of  the  act,  the  treaty  of  1860  had  been 
duly  concluded  and  proclaimed.  Special  provision  had  been  made 
in  article  3  for  a  perpetual  right  of  way  over  the  lands  allotted  to  the 
Delawares  in  severalty  for  the  Leavenworth,  Pawnee  &  Western  Bail- 
road  Company  on  the  payment  of  a  just  comptosation  in  money  to 
the  respective  parties  whose  lands  were  to  be  crossed  by  the  line  of 
railroad.  This  was  an  agreement  between  the  United  States  and  the 
Delawares,  to  which  the  latter  company  was  not  a  party,  and  it  could 
not  obtain  the  benefit  of  the  contract  except  by  permission  of  con- 
gress. By  the  act  of  1862  the  Leavenworth,  Pawnee  &  Western  Bail- 
road  Company  became  an  associated  enterprise  of  the  Union  Pacific 
Bailroad  Company.  The  general  history  of  the  legislation  of  con- 
gress in  reference  to  this  national  undertaking  for  national  purposee, 
and  the  policy  of  the  government  respecting  the  same,  need  not  be 

stated  here  at  length,  as  they  are  forcibly  set  forth  by  Mr.  Jus- 
*658     tice  Davis,  speaking  for  the  *court,  in  the  case  of  U.  S.  v.  Union 

Pac.  B.  Co.,  91  U.  S.  72.  Therefore  it  is  sufficient  to  say 
that  congress  undertook  to  enlist  private  capital  and  interprise  in  the 
construction  of  the  system  of  the  Pacific  railroads,  when  a  war  of  re- 
bellion was  in  progress  and  the  life  of  the  nation  in  imminent  peril, 
and  agreed  to  aid  the  companies  having  charge  of  the  construction  of 
the  roads  on  account  of  the  supposed  advantages,  military,  postal, 
and  otherwise,  which  the  public  would  derive  from  the  completion  of 
the  projected  railways.  The  Delawares  had  stipulated  that  the  Leav- 
enworth, Pawnee  &  Western  Bailroad  might  have  a  right  of  way 
through  their  reservation  upon  compensation  being  paid.  The  United 
States  agreed  to  extinguish  the  Indian  titles  for  the  right  of  way  of 
the  Pacific  roads  as  an  additional  aid  to  the  enterprises,  and  to  induce 
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their  eaxly  eonstruetion.  The  Leavenworth » Pawnee  &  Westeni  Rail- 
road was  incorporated  into  the  systeni,  and  the  United  States  assumed 
the  obligation  to  give  it  the  right  of  way  through  the  Delaware  res- 
ervation. This  it  could  do  within  the  exact  terms  of  the  treaty  of 
1860,  by  paying  the  Delaware  allottees  just  compensation  thwefor. 
AVhether  such  allottees  have  made  a  demand  of  the  government  for 
this  compensation,  we  are  not  advised.  Clearly,  the  government, 
and  not  the  defendant,  if  any  one,  owes  the  compensation.  With  this 
construction  and  interpretation  of  the  treaty  of  1860  and  the  act  of 
congress  of  1863,  all  is  harmony.  The  Indians  are  fully  protected 
in  their  treaty  guaranties,  and  the  railway  company  is  protected  and 
secured  in  its  right  of  way  over  the  Indian  lands. 

Thus  far  in  our  consideration,  we  have  treated  the  case  as  if  the 
plaintiff  was  a  member  of  the  Delaware  tribe  of  Indians,  and  entitled 
to  the  rights  of  an  allottee  under  artidea  1  and  2  of  the  treaty  of  I860. 
Suchi  however,  is  not  the  fact.  He  is  an  intruder  on  the  lands  of  the 
tribe.    He  has  no  right  to  plead  the  treaty  of  1860  in  his  behalf,  nor 

is  be  authorized  to  claim  any  of  its  guaranties. 
*659    *The  court  properly  sustained  the  demurer,  and  therefore  the 

judgment  will  be  affirmed. 
(All  the  justices  concurring.) 


N.  Grinter,  etc.,  v.  Kansas  Pao.  Bt.  Co* 
January  Term,  1880. 

HoBTON,  C.  T.  Under  the  authority  of  the  above  case  of  Orinter  v. 
Kansas  Pac.  By*  Co.,  and  the  principles  therein  decided,  the  order  and 
judgment  of  the  district  court  in  this  case  will  also  be  affirmed* 

(All  the  justices  concurring*) 


W*  0.  Adkins  and  others  o.  D.  J.  Doolbn  and  others. 

January  Term,  1880. 

Original  proceedings  in  mandamu$. 

Action  brought  February  8, 1880,  by  Adkins,  an  elector  of  Labette 
county,  who  sued  as  well  for  himself  as  for  all  others  similarly  situated 
/nd  in  like  manner  interested,  praying  that  an  alternative  writ  of 
niandamus  might  be  issued  and  directed  to  D.  J.  Doolen,  A.  N.  Bussell^ 
and  6.  W.  Shick,  to  compel  them,  as  the  board  of  commissioners  of 
V.  23k— 30 
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said  couuty^to  YeoeiTe^nd  estimate  the  n'ameB  and  petitiohS'Of  the 
plaintiffB,  while  considering  a  certain  petition  by  the  legal  ekctors 
thereof  for  an  order  for  an  election  to  relocate  the  oounty-eeat  of 
Labette  county^  although  the  names  of  the  plaintiflEs  be  not  returned 
on  the  last  assessment  rolls  of  the  township,  assessors  of  that  coonty. 
February  5,  1880,  an  alternative  writ  was  issued,  and  addressed  to 
the  said  defendants,  the  command  thereof  being— 

♦660  "That  you  do  forthwith,  upon  the  coming  to  you  of  this  *writ,  pro- 
ceed to  consider  the  whole  of  said  petition  of  the  2,521  legal  electors 
of  said  county,  so  presented  and  being  considered  by  you,  and  that  in  so  con* 
sid^ring  the  same  you  do  count  and  allow  the  names  and  petitions  of  the 
whoJe  number  of  legal  electors  joining  in  the  petition  by  signing  the  same, 
whether  their  names  appear  upon  the  last  assessment  rolls  of  the  several  town- 
ship  assessors  in  the  county,  or  not;  and  that  you,  in  proceeding  to  ascertain 
from  the  said  last  assessment  rolls  of  the  township  assessors  the  number  of  the 
legal  electors  of  the  county,. do  .exclude  from  the  number  and  count  of  the 
names  upon  said  rolls,  all  names  of  copartnerships,  to  the  extent  that  the 
names  of  the  copartners  and  members  thereof  appear  elsewhere  on  said  rolls; 
also  the  names  of  all  corporations,  of  all  minors,  of  all  non-residents  of  the 
county,  of  all  females,  of  persons  known  to  be  dead,  and  that  the  same  name, 
though  appearing  on  different  rolls,  be  by  you  counted  and  allowed  but  onoe; 
or  that  you  appear  before  the  justices  of  the  supreme  court  aforesaid,  at  the 
court-rooms  in  the  capitol  at  Topeka,  on  the  twenty-fourth  day  of  February, 
inst.,  at  10  o'clock  a.  m.  of  that  day,  to  show  cause  why  you  have  not  done 
so.  And  have  you  then  and  there  this  writ,  with  your  return  thereon  of  hav- 
ing done  as  you  are  hereby  commanded. 

The  defendants  duly  appeared,  and  filed  a  motion  to  quash  the 
foregoing  writ.     The  opinion  herein  was  filed  April  27,  1880. 
Ayres  d  Kimball,  for  plaintiffs. 

The  general  right  of  petition  is  one  of  the  fundamental  rights  of  the  citizen 
in  a  republican  government.  Potter's  Dwar.  St.  536.  The  right  of  the  plain- 
tiffs to  petition  the  defendants  as  a  board,  in  the  premises  in  question,  is  as- 
sured to  them  as  legal  electors  of  the  county  only  by  section  2,  p.  813,  of 
Dassler's  Statutes.  The  oflicial  duty  of  the  defendants  to  receive  and  count 
the  names  of  the  plaintiffs  signed  by  them  simply  as  legal  electors,  is  enjoined 
upon  the  defendants  by  the  above  section.  They,  having  refused  to  perform 
this  duty,  may  by  mandamus  be  compelled  to  perform  it.  The  legal  elector 
is  not  to  be  deprived  of  bis  voice  in  proceedings  for  relocating  county-seats, 

by  the  misconduct  of  an  officer.  Bussell  v.  State,  11  Kan.  *3'21. 
♦661  *The  arbitrary  refusal  of  an  election  board  or  register  to  take  the  vote 
of  an  elector  is  a  common  cause  of  action  for  the  violation  of  an  offi- 
cial duty,  and  the  party  injured  has  his  remedy  in  damages.  1  Hil.  Torts, 
(3d  Ed.)  75,  137;  2  Hil.  Torts,  (8d  Ed.)  270.  and  note;  High,  Ex.  I^egal 
Rem.  53,  54;  Anderson  v.  Millikin,  9  Ohio  St.  568;  Chase  v.  Blackstone,  ete., 
Co.,  10  Pick.  244;  Bacon  v.  Benchley,  2  Cush.  100;  Davies  v.  McKeeby,  5 
Nev.  369;  Moses,  Hand.  108. 

Mandamus  lies  to  compel  the  return  judges  of  an  election  to  count  the 
votes  duly  certified  t/j  them,  and  give  a  certificate  in  accordance  therewith. 
People  V.  Fourth  Ward,  City  of  Detroit,  17  Mich.  427;  State  v.  Lawrence,  3 
Kan.  *95;  Strong,  Petitioners,  20  Pick.  484;  People  v.  Rives.  27  111.  242; 
People  V.  Hilliard,  29  111.419;  Brewer  v.  O'Brien,  2  Ind.  423;  State  v.  Mobile 
Circuit  Judge,  9  Ala.  338;  Clark  v.  McKenzie.  7  Bush,  523;  People  v.  Matte- 
son,  17  111.  167.    The  writ  lies,  not  only  to  compel  action  by  such  a  board. 
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bot  the  court  will  also  direct  what  returns  shall  be  canvassed,  and,  when  the 
law  makes  it  their  duty  to  do  so,  will  compel  the  issue  of  a  certiflcate  of  elec* 
tioD  to  the  person  apparently  entitled  thereto.    Kisler  v.  Cameion,  39  Ind.  488 ; 
Strong,  Petitioners,  etc.,  20  Pick.  484;  State  v.  Lawrence,  3  Kan.  *95.    The 
board  of  canvassers  may  by  this  process  be  compelled,  not  only  to  receive  and 
coant  votes  rejected  by  them,  but  also  to  canvass  all  the  returns  in  their  pos- 
session.   State  V.  Gibbs,  13  iB'la.  55;  State  v.  Judge  of  Marshall  Co.,  7  Iowa, 
186;'  Clark  v.  McKensde,  7  Bush,  525;  Ellis  v.  County  of  Bristol,  2  Gray,  870; 
Kisler. V.  Cameron.  39  Ind.  488.     County  commissioners,  as  well  as  all  other 
county  officers,  may  be  compelled  by  mandamus  to  discharge  any  ministerial 
function  incident  to  their  office  which  they  unnecessarily  neglect  or  refuse  to 
perform,  as  to  certify  that  the  relator  had  a  majority  of  votes  cast  for  him  for 
%  certain  office,  although  they  have  certified  that  another  person  had  a  major- 
ity, (Ellis  V.  County  of  Bristol,  2  Gray,  870;  Moses,  Mand.;)  or  they  may 
thereby  be  compelled  to  designate  a  particular  newspaper  to  do  the  county 
printlDg,  when  by  law  that  paper  is  entitled  thereto,  (People  v.  County  of 
Hamilton,  9  Hun,  60;)  and  when  the  omitted  duty  was  required  to  be  per- 
formed at  the  annual  meeting,  the  writ  goes  to  compel  them  to  meet  again 
and  perform  the  duty,  (People  v.  Chenango,  8  N.  Y.  830;  State  v.  Gibbs,  18 
Fla.  55,)  and  also  to  compel  the  board  to  restore  certain  names  stricken  from 
the  assessment  rolls.    And  where  the  violation  of  the  duty  affects  particular 
parties  only,  and  not  tlie  whole,  (as  the  whole  assessment  list,)  they  may 
be  compelled  to  exercise  it  by  mandamus,  although  an  action  for  dam* 
^662     *ages  may  lie.    Adrianoe  v.  County  and  City  of  New  York,  12  How. 
Pr.  224;  People  V.Manhattan,  etc.,  Co., 45  Barb.  135;  McCullough  v« 
Mayor  of  Brooklyn,  28  Wend.  459;  People  v.  Steelei  2  Barb.  398;  £x  parte 
Lynch,  2  HllU  45;  People  v.  Mead,  24  N.  Y.  120;  People  v.  Supervisors  of 
Greene,  12  Barb.  220;  Moses,  Mand.  108, 112. 

The  plaintiff,  and  those  whose  petitions  or  votes  for  the  order  were  cast  out, 
have  the  particular  right,  which  they  may  protect  and  preserve  in  this  action. 
Bobbett  V.  State,  10  Kan.  *9,  *13,  *14;  Moses,  Mand.  14.  The  interest  which 
is  peculiar  to  the  plaintiffs  is  sufficient,  under  the  holdings  of  this  court,  to 
sustain  the  action.  State  v.^Marston,  6  Kan.  *524;  State  v.  County  of  Jeffer- 
son, 11  Kan.  *66;  Craft  v.  County  of  Jackson,  5  Kan.  *518.  See,  also.  Union 
Pac. R.  Co.  V.  Hall, 91  IT.  S.  343;  Hall  v.  Union  Pac.  R.  Co.,  3*Diil.  516;  State 
T.  Jadge  of  Marshall  Co.,  7  Iowa,  187;  Farrell  v.  King,  41  Conn.  448.  The 
plaintiff  may  sue  for  himself  and  the  other  petitioners  in  the  like  situation. 
Code,  §  38;  Lyman  v.  Bank  of  U.  S..  12  How.  229. 

Since  the  alternative  writ  was  allowed  and  served,  the  defendants  have  had 
abundant  time  to  order  and  advertise  the  election,  the  peremptory  writ  will 
not  now  be  denied  for  the  reason  only  that  it  would  be  fruitless  for  lack  of 
time  to  advertise.  The  proceeding  relates  to  its  commencement,  and  defend- 
ants cannot  consume  the  time  by  their  own  wrong,  and  then  say,  ''It's  too 
late."  Peonle  y.  Contracting  Board,  46  Barb.  254, 258, 262;  People  v.  Gerow, 
66  K.  Y.  608.  'The  fact  that  the  board  has  completed  its  consideration  of  the 
matter,  made,  its  decision  and  adjourned,  does  not  defeat  the  remedy.  It  may 
be  compelled  to  reassemble  and  reconsider  the  petition,  and  count  and  allow 
tbe  names  of  the  legal  petitioners.  State  v.  Gibbs,  13  Pla.  55;  State  v.  Law- 
rence, 3  Kan.  *95;  Light  v.  State,  14  Kan.  *494.  If  more  than  one  election 
is  required,  and  the  final  one  cannot  be  had  within  the  fifty  days,  nevertheless 
It  is  valid.  Conl^  v.  Fleming,  14  Kan .  *381,  *385 ;  Light  v.  State,  14  Kan. 
*491.  A  formal  demand  and  refusal  are  not  necessary,  especially  as  '*the 
act  required  to  be  done  is  well  known,  and  would  have  been  performed  al- 
^7  if  the  [majority  of  t!ie  board]  party  did  not  intend  not  to  do  it,  and  it 
b^ongs  to  no  one  to  request  it."  State  v.  Judgeof  Marshall  Co.,  7  Iowa,  187, 
202,203;  Farrell  V.  King,  41  Conn.  448;  People  v.  Detroit  Board  Ed.»  18  Mloh» 
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400,  418.  The  defendants  will  not  be  allowed,  even  if  they  had  put  the  case, 
on  considering  the  petition,  upon  tiie  ground  tliat  the  assessment  rolls  were 
some  evidence,  and  all  that  was  offered,  upon  the  question  of  petitioners*  right, 
to  do  so,  upon  the  mere  inspection  of  the  rolL    People  v.  City  of  Detroit,  17 

Mich.  427. 
*66S      *This  determination,  b^the  mere  inspectionofthesaid  rolls,  is  no  such 
judicial  determination  of  tlie  question  as  tliat  the  examination  of  it  on 
mandamus  is  forbidden.    People  v.  Shea,  7  Hun,  803, 305;  Moses*  Mand:  55; 
Ex  parte  Davenport.  6  Pet.  661. 

Whether  the  face  of  the  said  roUs  sheds  light  upon  the  question  wliether  a 
person  is  an  elector  or  not,  is  a  question  for  the  court;  but  if  it  tended  to  prove 
the  question,  then  the  sufficiency  of  the  evidence  might  have  been  determined 
by  the  board,  had  they  put  it  on  that  ground,  and  really  and  honestly  opened 
the  question  as  to  the  qualification  of  the  petitioners,  on  the  hearing;  but  the 
assessment  rolls  do  not  purport  to  be  a  list  of  electors. 

This  writ  is  not  brought  to  determine  the  ultimate  right,  nor  to  conclude 
the  question  as  to  the  names  being  genuine,  or  those  of  legal  electors,  but  to 
determine  the  single  step  of  adopting  the  assessment  roUs  as  a  test  of  their 
sufficiency  for  the  purpose  indicated,  and  of  the  rights  of  the  petiliouers. 
State  V.  Judge  of  Marsiiall  Ck).,  7  Iowa,  186.  200. 

F.  A.  Bettis,  for  defendant. 

The  action  cannot  be  maintained  by  and  in  the  name  of  aprlvate  individual. 
Craft  V.  Jackson  C5o.,  5  Kan.  ♦518;  Bobbett  v.  State,  10  Kan.  *9;  Turner  v. 
Jefferson  Co.,  Id.  *16;  Linden  v.  Alameda  Co.,  45  Cal.  6;  Alexander  v.  County 
of  McDowell,  67  N.  C.  380. 

It  does  not  answer  to  say  that  this  is  an  action  brought  by  Adkins  to  vindi- 
cate his  right  to  petition, — a  right  which  he  holds  in  common  with  all  other  mem- 
bers.of  society, — and  that  to  deny  this  right  to  hi  m  is  a  wron^r  to  the  state.  If  he 
suffered  from  its  denial  in  some  manner  different  from  other  members  of  the 
community  at  large,  his  remedy  is  an  action  for  damages.  The  right  of  peti- 
tion only  goes  to  the  extent  of  a  right  to  present  a  petition  without  let  or 
hinderance,  and  not  that  the  prayer  of  the  petition  should  be  granted.  It  is 
true  that,  in  the  case  at  bar,  the  statute  requires  that,  if  an  aggregation  of  com- 
petent persons  petition,  the  prayer  shall  be  granted;  but  it  will  not 
♦664  be  pretended  that  the  rejection  of  *  Adkins'  petition  alone  would  have 
given  liim  a  right  of  action.  If,  as  shown  by  the  writ,  1,000  other  pe- 
titioners had  not  been  rejected,  he  would  have  no  cause  of  complaint,  and  con- 
sequently his  right  of  action,  if  he  has  one,  depends  for  its  existence  on  a 
wrong  don e  to  another, — an  absurdity.  His  petition  was  presented  and  consid- 
ered; here  his  private  right  was  exhausted.  The  prayer  of  the  petition  was 
rejected;  here  the  right  of  the  public  begins.  What  possible  interest  had  Ad- 
kins in  having  a  county-seat  election  ordei^ed,  different  from  any  other  citizen 
of  the  state?  To  entitle  a  party  to  a  remedy  by  a  writ  of  mandamus^  "there 
must  be  a  clear  legal  right,  not  mierely  to  a  decision  in  respect  to  the  thing, 
but  to  the  thing  itself."  People  v.  Booth,  49  Barb.  42;  People  v.  Contracting 
Board,  27  N.  Y.  381;  People  v.  Mayor,  etc.,  of  New  York,  25  Wend.  680; 
Hull  V.  County  of  Oneida,  19  Johns.  269;  Beeside  v.  Walker,  11  How.  272; 
Freeman  v.  Selectmen  of  New  Haven,  34  Conn.  406. 

The  writ  does  not  disclose  a  cause  of  action  in  favor  of  plaintiffs.  Ko  de- 
mand is  alleged.  Where  the  right  sought  to  be  enforced  is  a  private  right, 
a  demand  must  be  shown.  Board  Ed.  v.  Moore,  17  Minn.  427,  (Gil.  S3l.) 
Hence,  if  Adkins  is  allowed  the  writ  on  the  ground  that  he  has  a  private 
right  or  interest,  he  should  show  a  demand.  It  is  not  shown  tluit  a  petition 
of  three-fifths  of  the  voters  was  sufficient  upon  which  to  order  an  election  in 
Labette  county,  nor  that  an  election  has  not  been  held  in  that  county  within 
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five  jears.  If  an  election  had  been  held,  then  the  board  could  not  order  an* 
other;  and  it  matters  not  that  the  board,  should  have  given  a  wrong  reason 
for  a  correct  decision.  To  entitle  a  party  to  the  writ  of  mandamus,  it  must 
be  made  to  appear  that  he  has  a  legEd  right  to  have  something  done  by  the 
board  to  which  he  seeks  to  have  the  writ  directed.  People  v.  Supervisor  of 
Greene,  12  Barb.  217;  Venine  v.  Archibald,  8  Colo.  167;  Napier  v.  Poe.  12 
3ra.  170;  Board  of  Trustees,  etc.,  v.  State,  11  Ind.  205;  People  v.  Thompson, 
25  Barb.  78;  Cincinnati,  W.  &  Z.  R.  Co.  v.  County  of  Clifton,  1  Ohio,  77; 
Beading  v.  Com.,.  11  Pa.  6t.  196;  People  v.  Brooklyn,  1  Wend.  818;  Parker 
y.  Anderson,  2  Pat.  &  H.  88.    The  writ  may  only  be  used  to  put  tlie  body  in 

motion,  and  not  to  direct  its  coarse,  and  tiierefore  the  question  arises 
*665     whether,  in  considering  a  petition  for  the  relocation  of  the  ^county- 

seat,  the  county  board  performs  any  other  than  a  ministerial  duty. 
In  Nebraska  and  other  states,  the  writ  will  lie  to  compel  the  county  board  to 
pass  upon  a  claim  against  the  county,  because  there  is  no  other  remedy.  But 
in  Kansas,  as  also  in  Iowa,  (State  v.  Judge  of  Floyd  Co.,  5  Iowa,  880,)  the 
writ  will  not  lie  in  such  a  case,  because  there  Is  another  and  a  concurrent 
remedy.  In  Nebraska,  a  case  identically  similar  to  the  one  at  bar,  was  de- 
tided  adversely  to  the  mandamt»,  by  the  supreme  court  of  that  state.  State 
v.  County  of  Nemaha,  4  N.  \V.  Bep.  378.  See,  also,  State  v.  County  of  Ju- 
neau, 88  Wis.  554;  Shepard  v. Peyton,  12  Kan.  ♦eie;  State  v.  Norton,  20  Kan. 
506;  Koon  v.  Koon,  1  Denio,  644, 679;  Ex  parte  Whitnev,  18  Pet.  404;  Lewis 
V.  Barclay,  85  Cal.  218;  £x  parte  Newman,  14  Wail.  152. 

I  conclude:  (1)  That  the  plaintiff  has  no  more  interest  in  a  county-seat 
election  than  anybody  else.  (2)  That  the  right  of  petition,  consisting  in  only 
the  right  to  present  a  petition,  lias  not  in  his  case  been  infringed.  (8)  That 
the  only  remedy  for  the  infringement  of  the  right  of  petition  is  an  action  to 
recover  such  damages  as  the  party  may  have  sustained  thereby.  (4)  That 
the  matter  prayed  for  affects  the  public  alone,  and  therefore  the  sta^  only 
can  complain.  (5)  That  a  plaintiff  may  only  maintain  an  action  for  others 
similarly  situated,  when  their  rights  are  homogeneous  and  indivisible,  and 
may  not  be  adjudicated  upon  separately,  and  that,  therefore,  there  is  here  a 
misjoinder  of  parties  plaintiff.  Winfield  v.  Maris,  11  Kan.  *148;  Newcomb 
V.  Horton,  18  Wis.  566;  Barnes  v.  City  of  Beloit,  19  Wis.  98;  Bouton  v.  City 
of  Brooklyn,  15  Barb.  875.  Story,  Eq.  PI .  §§  97, 98, 107, 124, 168. 285 ;  Max- 
well V.  Bay  City  Bridge  Co.,  9  N.  W.  Bep.  411.  (6)  That  the  county  board 
acted  within  the  scope  of  its  authority,  and  judicially,  and  that  hence  its  do- 
ings may  not  be  reviewed  in  this  proceeding.  (7)  That  this  court  cannot 
determine  for  the  boai*d,  who  upon  the  petition  were  legal  electors,  and  that 
the  record  shows  that  the  board  has  already  admitted  and  considered  thepeti* 

tion  of  such  as  itr  found  and  determined,  in  the  light  of  the  evidence 
♦666     presented  to  it,  to  be  "legal  electors."    ♦(&)  That  even  if  the  board 

erred  in  its  selection  of  evidence  upon  that  point,  this  court  cannot  by 
fiwndamus  correct  the  error.  (9)  That  the  board  committed  no  error,  and 
therefore  that  the  writ  ought  to  be  quashed. 

Pbb  Gubiam.  The  motion  to  quash  the  alternative  writ  issued  in 
tbis  case  is  sustained,  upon  the  authority  of  Beedy  v.  Eagle,  ante^ 
*254;  Bobbett  v.  State,  10  Kan.  *9;  and  Turner  v.  Jefferson  Co.,  Id. 
•16. 

Jndgment  for  costa  will  therefore  be  duly  entered  against  the  plain- 
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John  G.  Murbat  v.  A.  J.  Eellby. 
January  Term,  1880. 

1.  Bill  of  EzoeptionB:  Evidenoe:  Insoffioient:  Beoord.    Where  the 

bill  of  exceptions  recites  that  "the  following,  among  other  testimony,  was 
given,"  it  is  clearly  shown  thereby  that  all  the  testimony  is  not  preserved 
in  the  record. 

2.  Referee  and  Reference:  Record:  Insufficient.    Where  a  cauise  is  re- 

ferred to  a  referee,  to  find  and  report  the  facts  to  the  court,  and  the  record 
does  not  purport  to  contain  all  the  evidence,  this  court  cannot  decide  that 
the  findings  of  the  referee  are  contrary  to  the  evidence. 

Error  from  Wyandotte  district  court. 

The  case  is  stated  in  the  opinion. 

D.  B,  HadUy  and  J.  W.  Dunlap,  for  plaintiff  in  error. 

F.  M.  Black  and  B.  W.  Qitarles,  for  defendant  in  error. 

HoBTON,  G.  J.  This  was  an  action  brought  in  October,  1878, 
*667  in  the  district  court  of  Wyandotte  county,  by  John  C.  *Murray 
against  A.  J.  Eelley,  to  recover  $720,  for  a  balance  alleged  to 
be  due  plaintiff  in  carrying  on  the  foundry  business,  by  the  parties  to 
the  action,  in  Kansas  City,  Missouri,  during  1877.  J.  B.  Scroggs 
was  appointed  referee.  His  report  was  filed  April  5,  1879.  At  the 
April  term,  1879,  the  report  was  confirmed  by  tbe  eonrt,  and  judg- 
ment rendered  for  plaintiff  for  $38.50.  Plaintiff  excepted,  and  brings 
the  case  here.  He  alleges  that  the  referee,  in  stating  the  accounts 
between  tbe  parties,  erred  in  favor  of  the  defendant,  and  that  upon 
the  testimony,  bis  report  should  have  stated  $683.18  due  to  plain- 
tiff, instead  of  $38.50.  Counsel  of  the  plaintiff  assert  in  their  brief 
that  tbe  question  to  be  determined  in  this  proceeding  is  tbe  manner 
of  stating  tbe  account  between  the  parties.  Unfortunately  fdr  him, 
the  record  is  in  no  condition  for  us  to  decide  whether  the  referee  erred 
in  his  findings  or  not.  The  bill  of  exceptions  recites  that  "the  follow- 
ing, among  other  testimony,  was  given."  This  clearly  shows  that  all 
tbe  testimony  has  not  been  preserved.  Without  examining  all  the 
testimony  taken  before  the  referee,  we  cannot  say  that  the  findings 
are  against  the  evidence.  The  presumptions  are  in  favor  of  tbe  find- 
ings. All  tbe  evidence  is  not  brought  to  us,  and  we  must  presume 
the  findings  are  correctly  given.  -  Walker  v.  Eagle  Works  Manuf'g 
Co.,  8  Kan.  *397 ;  Bayer  v.  Cockerill,  3  Kan.  *282 ;  Simpson  v.  Wood- 
ward, 5  Kan.  *571;  Porter  v.  Hall,  11  Kan.  *514;  Davis  v.  Wilson, 
Id.  *74r;  Hale  y.  Bridge  Co.,  8  Kan.  *466;  Blair  v.  Fields,  6  Kan. 
♦58. 

The  judgment  of  tbe  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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•668    *H.  W.  GiLLBTT  and  others  v.  T.  MoCabtht  and  others. 

January  Term*  1880. 

Baokniptcy:  Attaohment:  Jorisdlotion  of  State  Courts.  The  com- 
mencement of  proceediDgs  in  bankruptcy  does  not  dlvesf  the  state  courts 
of  jurisdiction  to  enforce  an  attachment  lien  on  realty  created  more  than 
four  months  next  preceding  the  commencement  of  such  proceedings;  nor 
does  a  discharge  in  bankruptcy  release  an  attachment  lien  not  created 
within  four  months  before  the  filing  of  the  petition.  The  lien,  however, 
cannot  be  enforced  against  the  person  of  the  defendant,  or  any  other  than 
the  attached  property. 

Error  from  Pawnee  district  court. 

Action  brought  October  19, 1877,  by  GiUett  &  Co.  against  Timothy 
McCarthy  and  three  others,  to  set  aside  a  fraudulent  conveyance 
made  by  said  McCarthy  and  wife  to  one  D.  A.  Bright,  on  December 
20,  1876,  and  duly  recorded  in  the  ofiQce  of  the  register  of  deeds  of 
Pawnee  county.  On  October  5,  1877,  GiUett  &  Co.  obtained  a  judg- 
ment against  McCarthy  in  the  district  court  of  Pawnee  county  for 
$213.71,  and  costs,  and  for  the  sale  of  the  south-east  quarter  of  sec- 
tion six,  in  township  twenty-two,  range  sixteen,  in  said  county,  levied 
upon  in  said  action  under  an  order  of  attachment  issued  April  7, 
lb77.  More  than  four  months  after  the  attaohment,  and  on  Decem- 
ber 6,  1877,  said  McCarthy  filed  his  petition  in  bankruptcy  in  the 
United  States  bankrupt  court  for  the  district  of  Kansas.  On  June 
10, 1878,  he  obtained  bis  discharge.  At  the  December  term  of  the 
district  court  of  Pawnee  county  for  1878,  after  the  presentation  of  the 
discharge  in  bankruptcy  of  McCarthy,  the  court  ordered  the  judgment 
of  Gillett  &  Co.  against  McCarthy  of  October  6, 1877,  satisfied  under 
the  provisions  of  section  3,  c.  12,  Comp.  Laws  1879,  p.  116.  There- 
Qpon  the  court  on  motion  dismissed  this  action.  GiUett  &  Co.  ex- 
cepted, and  bring  the  case  here  for  review. 

Wm.  A.  Brigham  and  A.  A.  Hurd,  for  plaintiffs  in  error. 

The  assignee  in  bankruptcy  could  take  title  to  such  property  as  the 
^9    bankrupt  had  the  right  to  convey  at  the  time  of  ^filing  his  petition,  and 

no  other.  2  Pars.  Cent.  (3d  £d.)  629.  In  this  case,  the  bankrupt  had 
conveyed  the  property  in  question  to  D.  A.  Bright  nearly  a  yeai*  before  filing 
Ills  petition,  and  consequently  it  could' not  pass  to  the  assignee  in  the  assign- 
ment of  the  estate.  The  assignee  made  no  edort,  either  in  the  state  or  bank- 
rupt court,  to  recover  this  property  for  the  benefit  of  the  estate,  and  therefore 
it  most  be  considered  that  he  abandoned  all  right  to  it. 

The  attachment  in  this  case  was  procured  more  than  four  months  prior  to 
filing  the  petition  in  bankruptcy,  and  is  not  affected  by  that  adjudication. 
Bump.  Bankr.  (10th  Ed.)  614;  Bates  v.Tappan,  3  N.  B.  R.  647,  99  Mass. 
876;  Bowman  v.  Harding,  4  N.  B.  R.  20,  56  Me.  569;  Sampson  v.  Bui-ton,  4 
N.  li.  R.  1;  In  re  Campbell,  7  Amer.  Law  Reg.  (N.  S.)  100;  Batchelder  v 
Putnam,  54  N.  H.  84. 

The  state  court  had  acquired  jurisdiction  of  this  cause  prior  to  the  cora* 
mencement  of  proceedings  in  bankruptcy,  and  the  adjudicatian  in  bankruptcy 
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did  not  affect  or  abridge  in  anj  manner  the  jurisdiction  already  aoqaired. 
Bump,  Bankr.  218,  214,  542,  546;  In  re  Clark,  8  K.  B.  R.  491;  In  re  Oamp- 
bell,  7  Amer.  Law  Beg.  (N.  S.)  100;  In  re  Schnepf,  Id.  206. 

This  action  is  not  against  the  person  of  the  bankrupt  defendant,  nor  is  it 
against  any  property  claimed  by  Mm,  or  that  was  claimed  by  his  assignee; 
but  it  is  sought  here  to  reach  certain  property  conveyed  by  McCarthy  in  fraud 
of  his  creditorSr  and  in  which  he  disclaims  all  interest, — ^property  which  the 
plaintiffs  in  error  acquired  a  lien  upon  by  their  attachment  and  Judgment, 
and  which  they  seek  by  this  action  to  clear  of  the  cloud  upon  the  title,  and 
make  it  available  for  the  payment  of  their  debt.  The  cases  of  Taylor  y .  Bon- 
nett,  38  Tex.  521,  and  Johnson  v.  Poag,  39  Tex.  92,  are  not  applicable  to  this 
case.  There  it  was  sought  to  affect  property  in  the  hands  of  the  bankrupt  in 
the  state  coui-t,  after  his  final  discharge  had  been  granted.  This  matter 
has  been  decided  by  this  court,  in  the  case  of  Robinson  v.  Wilson,  15  Kan. 
♦595. 

*670     *Nel8on  Adams^  for  defendants  in  error. 

The  decisions  referred  to  by  counsel  for  plaintiffs  were  made  in  the 
bankrupt  court,  where  the  matters  litigated  properly  belonged.  If  it  be 
true,  as  plaintiffs  allege,  that  the  defendant  conveyed  this  real  estate  to  Bright 
in  fraud  of  his  creditors,  then  this  property  passed  to  the  assignee  under  sec- 
tion 5046  of  the  bankrupt  act.  And  if  it  thus  passed  to  the  assignee,  then  the 
remedy  of  plaintiffs  was  certainly  in  the  bankrupt  court,  and  not  in  the  state 
court.  Counsel  upon  the  other  side  say  that  the  assignee  made  no  effort  to 
recover  Ihis  property  for  the  benefit  of  the  estate,  and  hence  it  must  be  con- 
sidered that  he  abandoned  it.  In  reply  to  this,  we  say  that  they  had  their 
remedy  in  the  bankrupt  court.  The  assignee  could  maintain  an  action  to  set 
£iside  the  conveyance,  if  fraudulent,  and  plaintiff's  lien  oould  first  have  be^ii 
satisfied,  and  if  there  was  any  remainder,  it  could  have  gone  to  the  estate. 
Bump,  Bankr.  (10th  Ed.)  538,  534,  and  cases  cited. 

The  plaintiffs  had  notice  of  all  the  proceedings  had  In  the  bankrupt  court, 
and  if  they  sat  by  and  permitted  the  bankrupt's  discharge,  they  waived  their 
right  to  interfere,  and  ctinnot  now  be  heard  to  say  that  the  assignee  did  not 
do  his  duty.  Plaintiffs'  counsel  say  this  matter  has  been  decided  in  Robinson 
V.  Wilson,  15  Kan.  595,  and  we  invite  the  attention  of  the  court  particularly 
to  this  decision.  It  has  reference  to  the  exceptions  contained  in  section  5046  at 
the  bankrupt  act,  which  refers  to  property  exempt  under  state  law,  as  referred 
to  in  section  5045.  The  propei*ty  referred  to  in  15  Kan.  being  exempt,  and 
(not  like  property  transferred  in  fraud  of  creditors)  did  not  pass  to  the  Bar 
signee.  The  bankrupt  in  this  case  does  not  claim  that  this  property  was  ex- 
empt, neither  do  plaintiffs.  The  bankrupt  court  gets  no  jurisdiction  of  exempt 
property,  but  it  did  of  this  property,  the  attachment,  and  the  suit.  The  de- 
fendant was  discharged  by  bankruptcy,  and  plaintiffs  have  no  cause  of  action 
against  him.  The  question  has  been  twice  thus  decided  by  the  supreme 
court  of  Texas.  Taylor  v.  Bonnett,  38  Tex.  521 ;  Johnson  v.  Poag,  39 
Tex.  92. 

*671  *HoRTON,  G.  J.  The  question  presented  in  this  case  has  al- 
ready been  treated  by  so  many  courts  with  such  fullness  of 
learning  and  ability,  and  so  often  adjudicated,  that  a  reference  to  the 
conclasions  obtained,  and  the  more  important  of  the  decisions,  is  all 
we  deem  necessary.  An  attachment  made  prior  to  the  period  of  four 
months  next  preceding  the  commencement  of  proceedings  in  bank- 
ruptcy is  not  dissolved  under  the  bankruptcy  aot ;  not  being  dissolved, 
it  remains  in  full  force.     Where  the  attachment  is  made  prior  to  that 
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time,  ihe  debtor^s  title  to  the  property  attaehed  passes  to  the  aasignee 
Bobject  to  the  creditor's  lien  acquired  by  yirtue  of  the  attachment. 
This  lien  may  be  enforced  in  tiie  state  court  against  property  at- 
tached, but  not  against  the  person  of  the  defendant  or  any  other  prop- 
erty. The  discharge  is  in  personam,  and  does  not  a£fect  liens,  except 
those  based  on  attachments  or  mesne  process  levied  within  four 
months  before  the  filing  of  the  petition,  and  those  which  can  be  avoided 
bj  showing  that  they  were  procured  or  preferred  with  a  view  of  giving 
the  preference  prohibited  by  sections  5021  and  5128  of  the  bankrupt 
act.  As  the  proceedings  in  bankruptcy  did  not  oust  the  state  court 
issuing  the  order  of  attachment  of  jurisdiction  to  enforce  the  attach- 
ment lien  in  this  case,  and  as  the*  discbarge  in  bankruptcy  did  not 
annnl  or  a£Fect  such  lien,  the  ruling  of  the  trial  court  was  erroneous. 
Sections  5044,  5055,  Bev.  St.  U.  B.  1875 ;  Bump,  Bankr.  (6th  Ed.) 
368;  Daggett  v.  Cook,  37  Conn.  841;  Leighton  v.  Eeisey,  57  Me.  85; 
Bates  V.  Tappan,  99  Mass.  376;  Bobinson  v.  Wilson,  15  Ean.  *595. 
The  decisions  of  Taylor  v.  Bonnett,  38  Tex.  521,  and  Johnson  v»Poag, 
39  Tex.  93,  to  which  we  are  referred  by  counsel  for  defendants  in  er- 
ror as  conclusive,  i^re  overruled  in  Elliott  v.  Booth,  44  Tex.  180, 191. 

The  order  and  judgment  of  the  district  court  will  be  reversed,  and 
the  ease  remanded. 

(All  the  justices  concurring.) 


*673    *JoHK  D.  Bbown  and  others  v.  Boston  Steels  and  others. 

January  Term,  1880. 

Indians :  Shawnee  Law  of  Descents.  Nancy  Bluejacket.  iUiaa  Wah-narse, 
was  a  reseryee  and  patentee  under  the  treaty  with  the  Shawnee  Indians 
of  May  10,  1854.  She  occupied  the  .land  patented  to  her  in  Wyandotte 
county  until  her  death  in  1876.  She  was  never  married,  and  her  nearest 
blood  relations  at  the  time  of  her  death  were  the  plaintiffs,  children  of  a 
deceased  sistert  and  Mary  Rogers,  under  whom  the  defendants  claim,  the 
daughter  of  a  deceased  brother.  By  the  Kansas  law  of  descents,  plain- 
l:lffs  and  defendants  would  share  equally  in  the  property;  but  by  the 
Shawnee  law,  as  the  father  of  the  plaintiffs  was  a  Wyandotte,  while  both 
parents  of  Mary  Rogers  were  Shawn ees,  the  latter  inherited  the  whole,  to 
the  exclusion  of  the  plaintiffs.  Her  right  to  so  inherit  was  also  affirmed 
by  a  decision  of  the  Shawnee  council.  Hsld  that,  it  appearing  that  the 
tribal  organization  was  still  recognissed  by  the  political  department  of  the 
United  States  government,  under  the  decision  of  the  supreme  court  of  the 
United  States  in  the  Case  of  the  Kansas  Indians,  5  Wall.  737,  the  de- 
scent is  cast,  not  under  the  Kansas  law,  but  in  accordance  with  the  Shaw- 
nee law  and  decision. 

Error  from  Wyandotte  district  court. 

Brown  and  four  others,  claiming  to  be  the  owners  of  an  undivided 
half  interest  in  certain  lands  in  Wyandotte  county,  brought  this  action 
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against  Steele  and  three  others  to  assert  sneh  right.  Trial  at  the 
July  term,  1878,  of  the  district  court,  and  judgment  for  the  defend* 
ants.     New  trial  denied,  and  the  plaintiffs  bring  the  case  here. 

J.  B.  Scroggs,  H.  L.  Alden,  and  D.  B.  Hadley,  for  plaintiffs  in 
error. 

Nelson  Cobb  and  HolmtM  d  Dean^  for  defendants  in  error* 

Bbbweb,  J.     Plaintiffs,  claiming  to  be  the  owners  of  an  undivided 

half  interest  in  a  tract  of  land  in  Wyandotte  county,  brought  their 

action  in  the  district  court  of  that  county  to  assert  that  right. 

*678     The  case  was  tried  by  the  court  without  a  *juiy.     A  general 

finding  and  judgment  were  for  defendants,  and  plaintiffs  allege 

error. 

The  facts  are  these:  The  land  was  patented  to  Nancy  Bluejacket, 
a  Shawnee  Indian,  whose  Indian  name  was  Wah-na-se,  and  patented 
under  the  treaty  of.  May  10,  1854.  She  died  unmarried,  and  both 
parties  hereto  claim  to  be  the  heirs,  or  to  hold  under  heirs.  The 
plaintiffs  and  Mary  Rogers,  under  whom  defendants  claim,  bore  the 
same  blood  relationship  to  her,  the  plaintiffs  being  the  children  of  a 
sister,  and  Mary  Bogers  the  daughter  of  a  brother.  Under  the  Kan- 
sas law  of  descents,  the  plaintiffs  would  share  equally  with  Mary 
Bogers  in  the  inheritance.  But  it  also  appears  that  the  mother  of 
plaintiffs  was  married  to  a  Wyandotte,  and  lived  with  that  tribe,  and 
that  her  husband,  the  father  of  plaintiffs,  received  land  and  annui- 
ties as  a  member  of  that  tribe,  while  the  father  and  mother  of  Mary 
Bogers  were  both  Shawnees.  In  other  words,  Mary  Bogers  was  a 
full-blooded  Shawnee,  and  plaintiffs  were  half-bloods  only.  It  further 
appears  that  in  1868  the  Shawnee  council  established  a  rule  of  de- 
scents, which  would  cast  the  entire  inheritance  upon  members  of  the 
tribe  to  the  exclusion  of  all  others,  and  that,  after  the  death  of  Nancy 
Bluejacket,  they  declared  that  Mary  Bogers  was  her  sole  heir.  In 
other  words,  the  case  stands  thus :  If  this  land  descended  in  accord- 
ance with  the  Kansas  law  of  inheritance,  plaintiffs  are  entitled  to  re- 
cover; if  by  the  law  of  the  Shawnee  nation,  they  have  no  interest  in 
the  property.  Which  law  prevails  ?  We  think  this  question  is  fully 
answered  by  the  decision  of  the  supreme  court  of  the  United  States, 
the  court  of  last  resort  in  such  questions,  in  the  case  of  The  Kansas 
Indians,  5  Wall.  737,  a  case  which  went  up  on  error  from  this  court, 
and  in  which  the  treaty  of  1854,  under  which  this  land  was  patented, 
was  the  very  matter  under  consideration.  In  that  case  the  court 
says: 

'*The  treaty  of  1854  left  the  Shawnee  people  a  united  tribe,  with  a  declara- 
tion of  their  dependence  on  the  national  government  for  protection,  and  the 

vindication  of  their  rights.  Ever  since  this,  their  tribal  organi- 
*674      zation  has  remained  as  *it  was  before.    They  have  elective  chiefs, 

and  an  elective  council,  meeting  at  stated  periods,  keeping  a  record 
of  their  proceedings,  with  powers  regulated  by  custom,  by  wliich  they  punish 
offenses,  adjust  differences,  and  exercise  a  general  oversight  over  the  affairs 
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of  the  nation.  This  people  hare  tbeir  own  customs  and  laws,  by  which  they 
are  governed.  Because  some  of  those  customs  have  been  abandoned,  owing 
to  the  proximity  of  their  white  neighbors,  may  be  an  evidence  of  the  superior 
influence  of  oar  race,  but  does  not  tend  to  prove  that  their  tribal  organ iza- 
tioQ  is  not  preserved.  There  is  no  evidence  in  the  record  to  show  that  the 
Indians  with  separate  estatea  have  not  the  same  rights  in  the  tribe  as  those 
whose  estates  are  held  in  common.  Their  machinery  of  government*  though 
timple,  is  adapted  to  their  intelligence  and  wants,  and  effective,  with  faithful 
agents  to  watch  over  them.  If  broken  into,  it  is  the  natural  result  of  Shaw- 
nees  and  whites  owning  adjoining  plantations,  and  living  and  traflicking  to- 
gether as  neighbors  and  Mends.  But  the  action  of  the  political  department 
of  the  government  settles  beyond  controversy  that  the  Shawnees  are  as  yet  a 
distinct  people,  with  a  perfect  tribal  organization.  Within  a  veiyj-ecent  pe- 
riod, their  head  men  negotiated  a  treaty  with  the  United  States,  which,  for 
•offle  reason  not  explain^  in  the  record,  was  either  not  sent  to  the  senate,  or, 
if  sent,  not  ratified,  and  they  are  under  the  charge  of  an  agent  wlio  constantly 
resides  with  them.  While  the  general  government  has  a  superintending  care 
oTer  their  interests,  and  continues  to  treat  with  them  as  a  nation,  the  state 
of  Kansas  is  estopped  from  denying  their  title  to  it.  She  accepted  this  statiu 
when  she  accepted  the  act  admitting  her  into  the  Union.  GonfeiTing  rights 
and  privileges  on  these  Indians  cannot  affect  their  situation,  which  can  only 
be  changed  by  treaty  stipulation,  or  a  voluntary  abandonment  of  their  tribal 
organization.  As  long  as  the  United  States  recognizes  their  national  char- 
acter, they  are  under  the  protection  of  treaties  and  the  laws  of  congress,  and 
their  property  is  withdrawn  from  the  operation  of  state  laws." 

This  decision  was  in  1866.  Since  then  it  is  not  pretended  that 
there  has  been  any  treaty  ohanging  their  relations  to  the  government^ 
or  releasing  tribal  control  of  persons  or  j>roperty.  Unless,  then, 
within  that  decision,  there  has  been  a  voluntary  abandonment  of 
tribal  organization,  (and  that  question  is  one  to  be  conclusively 
*6T5  settled  by  the  political  department  of  the  ^governments)  the 
Shawnee  law  of  descents,  and  the  deoision  of  the  Shawnee  conn- 
oil,  are  final  and  oonolusive  against  the  plaintiffs'  rights.  That  the 
question  of  the  eontinuance  of  the  tribal  organization  is  one  for  the 
decision  of  the  political  department  of  the  government,  is  also  affirmed 
ID  U.  8.  .7.  Hollidaj,  3  Wall.  419,  where  Mr*  Justice  Milleb,  speak- 
for  the  court,  uses  this  language :  "The  facts  in  the  case  *  *  * 
fihow  distinctly  that  the  secretary  of  the  interior  and  the  commis- 
sioner of  Indian  affairs  have  decided  that  it  is  necessary,  in  order  to 
carry  into  effect  the  provisions  of  said  treaty,  that  the  tribal  organi- 
zation should  be  preserved.  In  reference  to  all  matters  of  this  kind, 
it  is  the  rule  of  this  court  to  follow  the  action  of  the  executive  and 
other  political  departments  of  the  government,  whose  more  special 
duty  it  is  to  determine  such  affairs.  If  by  them  those  Indians  are 
recognized  as  a  tribe,  this  court  must  do  the  same."  See,  also,  Gulf 
R.  Co.  V.  Morris,  13  Kan.  ♦SIS. 

It  appears  that  some  time  in  1872,  the  bulk  of  the  Shawnee  tribe 
moved  away  from  Kansas  to  the  Indian  territory,  and  occupied  a 
part  of  the  Cherokee  reservation;  that  since  then  the  government  has 
bad  no  separate  agent  for  that  tribe,  and  that  they  have  not  only 
been  domiciled  among  the  Cberokees,  but  to  some  extent  under  the 
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control  of  the  Cherokee  council  and  united  with  the  Cherokees.  As 
one  witness  expressed  it:  '*The  Cherokee  laws  govern  us  as  to  gen- 
eral police  regulations  and  crime;  the  Shawnee  council  aet  as  to 
ownership  of  property."  If  the  question  were  one  of  fact  for  original 
determination  in  the  courts,  it  might  be  difficult  to  hold  from  the  tes- 
timony  that  a  distinct,  independent  tribal  organization  remained. 
But,  as  we  have  seen,  that  question  is  for  the  political  branch  of  the 
government,  and  tl)e  courts  follow  its  ruling.  Now,  it  appears  that 
the  agent  for  the  Cherokees  acts  as  agent  for  the  Shawnees;  that  he 
convenes  their  council;  that  that  council  acts  upon  questions  of  prop- 
erty and  heirship,  and  that  its  acts  thereon  are  received  and  recog- 
nized in  the  interior  department  at  Washington ;  and  that,  since 
*676  the  decease  of  Nancy  Bluejacket,  and  the  decision  of  the  *eoun- 
oil  as  to  the  inheritance  of  her  property,  and  about  the  time 
of  the  trial  of  this  case  in  the  district  court,  the  interior  department 
promulgated  rules  and  regulations  for  the  conveyance  of  Shawnee 
Indian  lands  in  this  state,  in  which  the  existence  of  the  tribe  and  the 
power  of  its  chiefs  are  distinctly  recognized.  Under  those  eireum- 
stances,  it  is  not  for  the  courts  to  say  that  the  tribal  organization 
has  been  abandoned.  Though  the  tribe  may  have  dwindled  in  num- 
bers, though  its  chief  domicile  may  have  been  changed,  though,  for 
many  purposes,  it  may  have  been  merged  into  some  other  tribe,  yet, 
so  long  as  the  government  recognizes  its  tribal  existence  and  a  tribal 
control  of  persons  and  property,  such  recognition  is  conclusive  upon 
the  courts.  This  is  the  substantial  question  in  the  casei  and  the  rul- 
ing of  the  district  court  was  correct. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 

Yalbmtinb,  J.  I  think  the  foregoing  opinion  follows  the  decision 
of  the  supreme  court  of  the  United  States  in  the  case  of  The  Kansas 
Indians,  5  Wall.  737,  and  that  the  opinion  is  right  if  the  decision 
which  it  follows  is  right ;  therefore  I  concur. 
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Water-Powkr  Co.  r.  J.  B.  Brown  and  others.* 

Jahuaiy  Term,  1880. 

1.  Bills  and  Kotes:  Pleading:  Principal  and  Surety.  A  petition  gave  a 
copy  of  a  promissory  note,  and  alleged  that  plaintiffs  were  sureties,  and 
defendant  the  principal  debtor,  and  that  they  Were  compelled  to  pay, 
and  did  pay,  the  amount  due  thereon  to  the  holder.  Upon  the  face  of  the 
paper,  the  plaintifiFs  appeared  as  principals,  and  defendant  as  guarantor. 
The  petition  alleged  that  the  note  so  appeared  because  the  president  of 
the  principal  debtor,  the  defendant,  was  absent  at  the  time  of  its  execu- 
tion; that  the  note  was  a  renewal  simply  of  a  prior  note;  and  that  the 
defendant,  by  its  president,  signed  as  guarantor  as  soon  as  he  returned. 
Held,  that  neither  the  form  of  the  paper  nor  the  date  at  which  it  is 

^7  signed  *by  Uie  several  parties  prevents  inquiry  in  an  action  between 
the  parties  liable  thereon  as  to  who  is  the  principal  debtor,  and  who 
are  only  sureties,  and  that  the  petition,  otherwise  su&cient,  was  not  ren* 
dered  defective  by  the  explanation  given  of  the  form  of  the  paper. 

a.  Bills  and  Notes:  Benewala  of:  Evidence.  Where  there  have  been 
several  renewals  of  paper,  it  is  competent  to  go  back  to  the  original  in- 
ception of  the  indebtedness,  and  show  who  was  then  the  principal  debtor; 
and  a  mere  change  in  the  form  of  the  paper  at  these  renewals  does,  not 
prove  any  change  in  the  relations  of  the  parties  inter  sese,  and  is  a  mere 
circumstance  to  be  considered  with  others  in  determining  who,  in  the  last 
renewal,  was  really  the  beneficiary. 

3.  Prinoipal  and  Surety :  Fledge :  Evidenoe.    One  surety  may  be  so  much 

interested  in  the  principal's  obtaining  the  loan  as  to  pledge  his  own  prop- 
erty to  the  other  sureties  to  induce  them  to  sign  the  paner.  and  hence  the 
mere  fact  that  a  pledge  was  made  by  one  party  does  not  prove  that  he  is 
really  the  prinoi]Md  debtor;  nor  does  such  a  pledge,  without  express  con- 
tract therefor,  release  tlie  principal  from  his  implied  contract  to  repay  to 
the  surety  any  sum  he  may  have  to  pay  by  reason  of  his  signing  the  paper. 

4. :  Beimbnrsement  of  Surety :  Deposit  for.    A  deposit  of  bonds, 

made,  as  expressed,  to  ''reimburse"  a  surety,  does  not  necessarily  imply 
that  the  surety  looks  solely  to  the  bonds  for  indemnity,  and  releases  the 
principal  from  the  implied  obligation  to  protect  him  against  loss  by  reason 
of  signing  the  paper. 

* :  Prinoipal  Debtor:  When  Not  Prejudiced.    Where  bonds  are 

deposited  as  indemnity  by  one  surety  for  another,  and  the  latter,  after 
payment  of  the  notes»  takes  the  bonds  and  sells  them,  the  principal  is  not 

^Where  a  party,  at  the  request  of  another,  enters  into  a  contract,  or  assumes 
ft&  obligatioQ,  as  surety  for  him,  the  law  implies  a  promise  of  indemnity  against 
tt)y  loss  for  or  on  account  of  the  obligation  assumed.  Cotton  v.  Alexander,  82 
Kan.  839,  4  Pac.  Rep.  259.  Bee  notes  of  cases  on  the  snbjeet  of  principal  and 
nirety  to  Rose  t.  Williams,  6  Kan.  1^98;  Turner  v.  Hale.  8  Kan.  86;  Ray  v.  Bren- 
ner, 12  Kan.  •106.    See,  also.  Water-power  Co.  v.  Brown,  po9t,  *696. 

Any  obligation,  whatever  its  form,  may  be  shown  to  have  been  made  for  the 
^bt  or  liability  of  another;  and  where  so  made,  it  is  a  contract  of  suretyship. 
Canadian  Bank  of  Commerce  v.  Coumbe,  (Mich.)  11  N.  W.  Hep.  196.  Thus,  one 
who  appears  on  the  face  of  a  promissory  note  as  a  loint  maker,  may  show  by 
parol  uiathe  was  merely  a  surety,  Irvine  v.  Adams.  (Wis.)4K.  W.  Rep.  578:  Smith 
V.  Freyler,  (Mont)  1  Pac.  Rep.  214;  and  it  is  competent  to  show  that  subsequently 
to  the  making  of  the  note,  one  of  the  joint  makers  agreed  to  assume  the  liability 
for  the  note,  and  that  his  Joint  makers  thus  became  merely  his  sureties,  Vary  v. 
Norton,  6  Fed.  Rep.  80e. 
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prejudiced  in  an  action  to  recover  the  balance,  when  the  court  instructs 
the  jury  to  credit  the  claim  with  the  fair  market  value  of  such  bonds, 
although  such  bonds  were  sold  without  notice  to  the  principal  or  the  de- 
positor. 

6.  — - — :  Case  Stated:  Eyldencet  C.  0.  H.  was  president,^ general  man- 
ager, and  the  owner  ot  496  out  of  500  shares  of  the  capital  stock  of  de- 
fendant. W.  £.  H.,  his  brother,  was  secretary,  and  owner  of  one  share. 
In  the  absence  of  C.  C.  H.  he  acted  as  general  manager.  The  two  con- 
stituted a  majority  of  the  directors.  They  also  composed  the  firm  of  C. 
C.  H.  &  Co,  The  firm's  name  and  the  defendant's  name  were  each  on 
the  paper.  In  an  action  against  the  defendant,  to  charge  it  as  principal, 
the  following  testimony  was  admitted:  Statements  of  C.  C.  H.  to  one  of 
the  plaintiffs,  made  after  the  maturity  of  the  note,  and  while  seeking  to 
induce  plaintiff  to  renew  or  protect  the  paper;  directions  of  C.  C.  H.  and 
W.  E.  H.  to  one  in  the  employ  of  both  defendant  and  the  firm,  to  make 
out  a  list  of  defendant's  indebtedness  for  their  use  in  negotiating  a  sale 
of  the  property,  and  to  include  this  note  in  that  list;  statements  made 
by  W.  E.  H.,  while  showing  this  list  to  parties  whom  he  was  trying  to 
Induce  to  buy  the  property.    Both  C.  C.  H.  and  W.  E.  H.  were  wit- 

*678  nesses  at  the  trial,  and  the  attention  of  the  latter  was  called  to  Hhese 
statements.  He  admitted  them,  and  gave  such  explanation  thereof 
as  he  desired.  Held  that,  under  the  circumstances  of  this  case,  no  sub- 
stantial wrong  was  done  to  the  defendant  in  permitting  this  testimony 
to  go  to  the  jury. 

Error  from  Beno  district  court. 

Action  brought  by  J.  B.  Brown  and  L.  A.  Bigger,  partners  as  Brown 
&  Bigger,  and  E.  Wilcox,  against  the  Water-Power  Company,  a  cor- 
poration organized  and  dping  business  under  the  laws  of  the  state  of 
Kansas,  upon  a  certaiil  promissory  note,  of  which  the  following  is  a 
copy : 

"$8,000.  Hutchinson,  Kansas,  September  21,  77. 

*' Ninety  days  after  date  we  promise  to  pay  to  the  order  of  S.  W.  Campbell, 
cashier,  three  thousand  dollars,  for  value  received,  negotiable  and  payable 
without  defalcation  or  discount,  to  the  Eeno  County  State  Bank  of  Hutcliin- 
son,  Kansas,  with  interest  at  the  rate  of  twelve  per  cent,  per  annum  from 
maturity,  and  an  attorney's  fee  to  be  taxed  by  the  court,  if  judgment  is  re- 
covered on  this  note.  C.  C.  Hutohinson  A  Co. 

"E.  WiLOOX. 

"Brown  &  Biooeb." 
The  note  was  indorsed  as  follows : 

"Water-Power  Company,  by C.  C.  Hutchinson,  President.  Demand,  notice, 
and  protest  waived,  this  December  22,  1877.  Brown  &  Bigger.  Water- 
Power  Company,  by  W.  E.  Hutchinson,  Seo'y* 

"G.  C.  HUTCHIN|XXN  &  Co. 

"E.  Wilcox." 

Trial  at  the  April  term,  1879,  of  the  district  coart,  and  judgment 
for  the  plaintiffs  for  $2,803.31,  and  costs.  New  trial  denied,  and 
the  defendant  brings  the  case  to  this  court. 

Whiteside  d  Campbell  and  A*  L.  Williams,  for  plaintiff  in  error. 

It  will  be  noted  that  the  petition  does  not  even  allege  any  authority  for  the 
act  of  C.  C.  Hutchinson,  or  that  he  signed  for  the  corporation,  by  placing  bis 
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name  on  the  back  of  the  note  as  "president/'  and  it  esipressly  stutes 
^9      that  the  ^signing  for  the  oorporation  (if  he  did  sign  for  it)  was 

after  the  giving  of  the  note.  Doolittle  v.  Ferry*  20  Kan.  2d0;  Charles 
▼.  Denis,  42  Wis.  56. 

The  allegation  that  the  note  was.  a  renewal  of  one  given  by  the  Waters 
Power  Company,  does  not  help  the  matter,  for  in  such  case  the  plaintiffs  be- 
low should  bave  exhibited  the  note,  alleged  that  it  was  properly  executed  by 
agents  of  the  defendant  duly  authorized,  and  that  they  signed  as  sureties  at 
tiie  request  of  the  defendant.  In  short,  if  their  declaration  herein  is  bad, 
they  could  only  have  gotten  the  benefit  of  the  prior  note  by  declaring  on  it 
and  alleging  that  it  was  not  paid  by  the  new  note.  Besides,  the  Water«-Power 
Company  signed  the  prior  note  on  the  back  only.  Hill  v.  Henry,  17  Ohio,  9. 
There  is  a  variance  between  the  allegations  of  the  petition  and  the  note  ex- 
hibited, and  between  the  pleadings  and  the  evidence.  Stewart  v.  Balderston, 
10  Kan.  ♦144;  1  Greenl.  Ev.  §  27;  Merle  v.  Hascall,  10  Mo,  406;  CuiTier  v. 
Lowe,  82  Mo.  203;  Birch  v.  Benton,  26  Mo.  158.  But  if  the  petition  be  good, 
the  filing  of  the  unverified  general  denial  to  the  new  matter  set  up  in  the  an- 
swer estopped  plaintiffs  from  introducing  any  evidence  under  the  pleadings. 
Nash,  PI.  &  Pr.  (3d  Ed.)  92;  7  Amer.  Law  Beg.  (N.  S.)  777. 

But  whatever  may  be  the  law  as  to  the  pleadings,  the  plaintifb  were 
estopped  from  recovering  against  the  defendant;  if  not  entirely,  at  least  by 
their  affidavit  for  an  attachment.  Section  191  of  the  Civil  Code  requires  that 
a  party  applying  for  an  order  of  attachment  must  state  in  his  affidavit  the 
i^Hrt  of  his  claim.  In  this  case  the  plaintiffs  show  in  their  affidavit  for  an 
order  of  attachment  that  they  were  not  creditors  of  this  defendant.  Ains- 
worth  V.  Miller,  20  Kan.  220.  Their  affidavit  was  bad,  and  even  though  they 
are  not  wholly  estopped,  no  judgment  in  attachment  should  have  been  ren- 
dered against  the  defendant.  The  plai  ntiffs  were  estopped  entirely  by  the  con- 
tract made  by  C.  C.  Hutchinson  &  Co.  with  them  when  they  deposited  the 
giavelrroad  bonds.  There  was  no  ambiguity  about  the  contract.  The  word 
"reimburse"  has  a  perfectly  certain  and  well-defined  meaning;  and  the  fact 

that  the  contract  was  signed  only  by  C.  C.  Hutchinson  &  Co.  makes 
*680     it  no  less  a  "^contract,  for  it  was  reduced  to  writing  in  Wilcox's  store 

as  the  understanding  of  the  parties,  and  the  plaintiffs  took  the  con- 
tract and  deposited  the  same  with  8.  W.  Campbell,  cashier,  and  afterwards  by 
its  authority,  they  took  the  bonds,  and  converted  tiiem  to  their  own  use.  The 
court  erred  in  permitting  the  introduction  of  parol  evidence  to  vary  the  terms 
of  the  contract.  There  was  no  ambiguity;  there  was  no  mistake  or  fraud; 
and  even  if  there  had  been,  the  reply  laid  no  foundation  for  proving  the  same, 
or  in  any  manner  changing  the  meaning  of  the  written  instrument.  The 
plaintiffs  placed  it  in  the  bank,  and  afterwards  drew  and  ysed  the  bonds  with- 
OQt  notice  to  any  one.  It  does  not  avail  them  to  say  they  took  the  bonds  under 
that  contract  as  oollateral;  for  under  it  they  could  not  take  them  as  such. 
The  oourt,  by  permitting  them  to  testify,  simply  allowed  them  to  make  testi- 
mony in  their  own  favor.  That  contract,  and  the  acts  of  plaintiffs  by  virtue 
of  its  authority,  should  not  only  have  conclusively  proved  that  C.  C.  H.  &  Co. 
were  principals  on  the  note,  but  should  have  induced  the  court  to  have  ruled 
out  the  testimony  varying  its  terms  and  meaning,  and  to  have  charged  the 
Jury  that  if  plaintiffs  took  it  and  placed  it  in  S.  W.  Campbell's  hands  as  their 
agent,  and  afterwards  drew  by  its  authority,  and  took  the  bonds  deposited  for 
their  reimborsement  in  case  they  paid  the  note  exhibited,  they  could  not  re- 
cover. But  the  court  refused  to  expound  and  construe  the  contract,  as  was 
its  duty,  (1  Greenl. Bv.  §  277;  2Greenl.  Ev.  §§  277, 278;  Lintner  v.  Millikin, 
47  HI.  178;  McCormlck  v.  Huse,  66  111.  815,)  but  turned  the  whole  matter 
over  to  the  jury  with  the  instruction  that  the  language  of  the  contract  was 
doubtfnl,  and  particularly  the  word  ''reimburse,''  and  that  they  could,  put 
Buch  construction  on  it  as  they  saW  fit  from  the  evidence. 
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As  to  the  introduction  of  ^arol  evidence  to  vary  the  terms  or  interpret  the 
language  of  written  instruments,  we  submit  the  folio  wing  authorities:  Sleght 
V.  Rliinelander,  1  Johns.  192,  and  2  Johns.  531;  Lowber  v.  Le  Boy,  2  Sandf. 
202;  1  Greenl.  Ev.  §  275.  note  3;  2  Phil.  Ev.  §§  709,  711. 746.  note  9;  SPhiL 
£y.  §  291;  Jackson  ▼.  Van  Yechten,  11  Johns.  201;  Erwln  v.  Saunders.  1 
Ck)w.  249;  Drake  v.  Dodsworth,  4  Kan.  *159;  Doolittle  v.  Ferry,  20  Kan. 
230 ;  Rogers  v.  Kneeland,  10  Wend .  218 ;  Fenly  v.  Stewart,  5  Sandf .  101 . 
*681  If  the  bonds,  which  were  negotiable  instruments,  were  ^deposited 
only  as  collateral,  then  the  plaintiffs  had  no  right  to  take  them  under 
the  written  contruct,  which  is  the  only  authority  they  claim  for  so  doing: 
First,  for  the  reason  that  the  written  contract  does  not  state  them  as  collat- 
eral; second,  they  belong  to  C.  C.  H.  &  Co.  But  admitting,  for  the  sake  of 
argument,  that  the  bonds  were  deposited  as  collateral  for  the  Water-Power 
Ck)mpany,  had  plaintiffs  the  right  to  sell  them  without  notice  to  the  owner  or 
pledgeor?  Edw.  Bailm.  (2d  Ed.)  §  286.  See.  also,  Edw.  Bailm.  §§  293,  282, 
285.  219,  notes  2,  3;  Lewis  v.  Graham,  5  Amer.  Law  Keg.  (O.  S.)  868;  Sit- 
greaves  v.  Farmers,  etc.,  Bank,  5  Amer.  Law  Beg.  (N.S.)  249. 

The  court  below  overslaughed  the  limits  laid  down  in  14  Kan.  27$.  and  au- 
thorities there  cited,  in  permitting  plaintiffs  to  prove  admissions  of  the  agents 
of  the  corporation.  In  some  courts  it  has  been  held  that  corporate  admissions 
can  be  proved  only  by  corporate  acts.  This  court  held  in  14  Kan.  273,  that 
only  such  admissions  as  were  made  during  the  act  creating  the  liability,  or 
making  the  trade,  as  a  part  of  the  res  gestce,  could  be  proved.  Bub  in  this 
cause  the  flood-gates  were  let  down,  and  whatever  G.  C.  H.  or  W.  E.  H.  may 
have  said  at  any  time  or  place,  or  under  anycircumstanc^;  was  permitted  to 
be  proved.  The  jury  were  literally  overwhelmed  with  casual  statements, 
claimed  to  have  been  made  long  after  the  alleged  contract.  United  States 
Exp.  Co.  V.  Anthony,  5  Kan.  *490, 

We  advert  to  all  that  portion  of  the  charge  which  says,  in  substance,  that 
the  jury  may  consider  C.  C.  H.  &  Go.  and  the  corporation  one  and  the  same, 
and  the  latter  to  be  held  for  the  liabilities  of  the  former,  and  this,  too,  when 
the  petition  and  reply  nowhere  make  any  allegation  of  identity,  or  mistake, 
or  fraud,  but,  on  the  contrary,  draws  a  broad  line  of  demarkation  between 
the  lirm  of  G.  G.  H.  &  Go.  and  the  corporation,  and  when  the  evidence  shows 
that  said  firm  and  plaintiffs  had  long  resided  in  the  same  city  and  done  busi* 
ness  with  each  other,  and  that  the  Irm  was  in  existence  long  before  tiie  or* 
ganization  of  the  Water-Power  Company,  and  was  still  in  existence,  and  that 
plaintiffs  considered  them  separate  and  distinct.  We  have  simply  to 
*682  say  that  the  spirit  *of  such  instructions  would  destroy  every  corpo- 
ration in  the  country.  Atchison,  T.  &  S.  F.  Co.  v.  Betiord,  18  Kan. 
245;  Fenly  V.  Stewi^rt,  5  Sandf.  101;  Field,  Gorp.  §  197;  Whittenton  v.  Mills, 
8  Amer.  Law  lieg.  (K.  S.)  184;  Mason  v.  Fruele,  13  Amer.  Law  Beg.  (K.. 
S.)  454. 

Peck,  Ryan  d  Johnson^  A.  R.  Scheble^  and  W.  H.  Lewis^  for  de-^ 
fendants  in  error. 

As  to  the  position  of  the  plaintiffs,  (defendants  in  error,)  there  is  no  dis- 
pute. It  is  admitted  on  all  hands  that  they  were  mere  sureties  who  had-signed 
the  note  out  of  the  goodness  of  their  hearts,  to  accommodate  somebody.  The 
plaintiffs  say  that  that  "somebody''  was  the  defendant.  The  defendant 
(plaintiff  in  error;  says  it  was  G.  G.  Hutchinson  So  Co.  The  plaintiff  in  error 
complains  that  the  petition  does  not  aver  that  G.  G.  Hutchinson,  as  president^ 
had  authority  to  sign  for  the  corporation.  The  allegation  is  that  the  corpora* 
tion  executed  the  note, — not  the  president  of  it,  nor  C.  G.  Hutchinson  individ- 
ually, but  the  corporation  itself,  in  its  capacity  as  a  legal  entity.  The  aver- 
ment that  the  corporation  executed  it  is  an' averment  of  ail  the  Ingredients  o£ 
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power  knd  authority  to  do  so.  It  will  not  be  claimed  that  the  corporation 
bad  not  the  general  power  to  be  a  party  to  a  promissory  note.  If  the  corpo- 
ration has  power  to  make  a  note,  it  will  be  presumed,  until  the  contrary  is 
sJiown,  that  a  note  purporting  to  be  made  by  it,  was  in  fact  made  by  it. 
Mitchell  y.  Borne  R.  Co.,  17  Qs,  574.  It  is,  therefore,  not  necessaiy  to  allege 
that  it  was  authorized,  for  a  legal  presumption  need  never  be  pleaded.  North- 
ern Kansas  Town  Co.  v.  Oswald,  18  Ksm,  886. 

Plaintiff  in  error  calls  the  attention  of  the  court  to  a  yariance  between  the 
a?ennents  of  the  petition  and  the  note  attached  as  an  exhibit,  but  does  not 
state  what  the  varianoe  is.  We  presume  it  consists  in  the  omission  of  the 
word  "cashier,"  after  "S.  W.  Campbell,"  in  the  petition.  But  a  copy  of  the 
QOte  is  attached  to  the  petition,  marked  "Exhibit  A,"  and  becomes  a  part  of 
the  petition,  and  correctly  describes  the  note.  Where  an  exhibit  is  Qled  with 
a  pleading,  it  controls  the  averments  of  the  pleading.    The  defendants  were 

not  misled,  and  there  Is  no  variance. 
*683  The  plaintiff  in  error  also  complains  that  the  reply  filed  to  '<'its  an- 
swer was  not  verified,  and  draws  the  conclusion,  by  some  strange 
process  of  reasoning,  that  the  plaintiffs  were  thereby  estopped  "from  introduc- 
ing any  evidence  under  the  pleadings. "  Doubtless  the  execution  of  the  paper 
mentioned  in  the  answer  is  admitt^  by  the  failure  of  plaintifi's  to  deny  it  un- 
der oath.  There  was  no  occasion  to  deny  it,  but,  on  the  contrary,  they  have 
always  admitted  it. 

The  averment  in  the  petition  that  the  Water-Power  Company  executed  the 
n<^,  includes  every  ingredient  necessary  to  its  execution,  including  the  au- 
Uioritp  of  the  officer  signing  it  to  do  so;  and  the  answer » to  raise  an  issue  on 
the  question  of  authority,  should  have  been  verified.  A  denial  of  authority 
13  one  of  the  denials  required  by  the  Code  to  be  under  oath.  When  the  peti- 
tion alleges  the  execution  of  the  note,  it  means  execution,  "with  all  tliat  the 
term  implies;"  and  it  is,  it  seems  to  us.  a  palpable  absurdity  to  say  that  the 
defendant,  in  its  answer,  can  admit  the  execution,  but  deny  the  authority  to 
ezBcate  it.  By  not  verifying  the  answer,  the  execution  was  certainly  ad- 
mitted. But  to  admit  the  execution,  and  deny  the  authority,  is,  in  the  same 
breathy  to  admit  and  deny  the  same  thing. 

Counsel  for  plaintiff  in  error  claim  that  the  plaintiffs  below  ''were  estopped 
from  recovering  against  defendant;  if  not  entirely,  at  least  in  attachment." 
The  reason  for  the  estoppel  is  that  Brown,  one  of  the  plaintiffs,  in  his  affi- 
davit for  attachment,  called  the  defendant  a  surety,  and  C.  C.  Hutchinson  Sc 
Go.  principals.  The  court  will  observe,  however,  that  the  affidavit  distinctly 
avers  that  the  claim  was  for  money  paid  ''for  the  use  and  benefit  of  said  de- 
fendant." If  the  court  will  examine  the  record,  it  will  perceive  that  the  at- 
'.achment  proceedings  are  not  before  the  court  for  review.  No  motion  to  dis- 
soke  the  attachment  appears,  and  its  regularity  and  sufficiency  are  not  ques- 
tioned in  any  way. 

Connael  further  insist  that  plaintiffs  were  estopped  "by  the  contract  made 
by  0.  C.  Hutchinson  &  Co.  with  them  when  they  deposited  the  gravel-road 
bonds."    Kow,  if  there  is  any  estoppel  in  relation  to  the  deposit  of 
^684      these  bonds,  under  the  *paper  annexed  to  defendant's  answer,  we  vent- 
ure to  suggest  that  it  is  the  defendant  that  is  estopped,  not  the  plain- 
tiffs; because  the  defendant,  in  its  answer,  positively  disclaims  any  interest 
whatever  in  said  bonds.    This  is  the  averment  in  the  answer:    "Defendant 
ttys  that  it  had  no  right  or  interest  whatever  in  said  road  bonds;  but  they 
bek>ngfd  solely  to  C.  C.  Hutchinson  &  Co. "  The  j  ury  found  from  the  evidence 
that  the  defendant  was  the  principal  on  the  note,  and  primarily  liable  for  its 
payment.    C.  C.  Hutchinson  A  Co.,  who  put  up  the  bonds,  are  not  complain- 
ing of  their  disposal,  and  it  does  not  seem  quite  fair  for  the  defendant  to  dr> 
>o.    But  conceding  that  the  Water-Fower  Company,  as  principal,  is  entitled 
V.23K— 31 
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to  all  the  benefits  arlBlng  from  the  gravel-road  bonds  which  0.€.  Hutchinson 
&  Go.  would  be  entitled  to,  let  us  see  what  position  the  case  takes.  In  the 
first  place,  it  is  entirely  clear  "that  the  bonds  were  put  up  as  a  security  to  the 
plaintiffs  for  the  risk  they  took  in  signing  the  note.  The  theory  that  they 
were  put  up  as  absolute  payment,  is  contrary  to  the  understanding  of  all  the 
parties  who  had  anything  to  do  with  it,  and  is  an  absurdity  on  its  face.  I>e- 
fendants  say  the  word  *' reimburse"  has  a  perfectly  settled  and  well-defined 
meaning.  It  means  to  "repay,"  or  "pay  back;"  but  it  does  not  neoessarilj 
mean  to  pay  back  in  full,  nor  that  a  person  taking  property  to  "reimbarse" 
him  thereby  surrenders  and  loses  all  right  to  full  payment.  The  object  of 
securities  and  pledges  of  all  kinds  is  to  enable  the  pledgee  to  reimbtAne  him- 
self for  losses  sustained  or  payments  made,  to  the  ext^t  of  the  value  of  the 
article  pledged.  The  proceeds  of  the  propei-ty  pledged-  constitute  a  fund  for 
the  reimbursement  of  the  pledgee,  but  the  thing  pledged  does  not  reimbarse 
him.  The  defendant's  own  witness,  C  G.  Hut(Siinson,  himself  testifies  that 
the  bonds  were  put  in  the  hands  of  Gampbell,  for  the  benefit  of  plaintifCs, 
'*  which  iridemn^ed  them"  for  signing  the  note.  There  is  no  doubt  that  this 
was  the  intention  of  the  parties;  and  beyond  question  it  is  the  fair  conatruo- 
tion  of  the  instrument  from  its  face.  Walker  v.  Staples,  5  Allen»  34. 
*685  Gounsel  also  complain  that  plaintiffs  did  not  proceed  to  ^collect  the 
bonds,  instead  of  selling  them,  and  claim  that  negotiable  paper,  when 
put  up  as  collateral,  cannot  be  sold,  but  must  be  collected  by  the  pledgee;  but 
we  think  counsel  overlook  the  distinction  between  bonds  and  other  negotiable 
paper.  Bonds  have  usually  a  long  time  to  run,  and  are  bought  and  sold  in 
the  market  like  stocks.  Edw.  Bailm.  g  222.  Even  a  promissory  note  may 
be  sold  by  the  pledgee,  if  it  has  a  long  time  to  run.  He  need  not  wait  to  col- 
lect it.    5  Pa.  Law  Jour.  Bep.  471;  Brightman  v  Beeves,  21  Tex.  70. 

The  plaintiffs,  therefore,  had  a  right  to  sell  the  bonds,  and  apply  the  pro- 
ceeds in  satisfaction  of  the  debt  to  secure  which  they  were  put  up.  It  is  ob- 
jected, however,  that  they  sold  them  without  notice  to  G.  G.  Hutchinson  A 
Go. ;  but  what  right  has  the  Water-Power  Gompany  to  complain  of  the  failure 
to  give  notice?  The  holders  of  collateral  have  a  right  to  sell.  The  giving  of 
notice  is  only  a  formality  for  the  benefit  of  the  pledgeor,  to  insure  a  fair  and 
bonaflde  sale.  It  may  be  waived  by  the  pledgeor,  and  in  practice  constantly 
is  waived.  The  only  persons  who  can  complain  of  failure  to  give  notice  of 
the  sale  are  G.  G.  Hutchinson  &  Go.,  the  owners  of  the  bonds.  The  Water- 
Power  Company  has  no  standing  to  object  that  G.  G.  Hutchinson  So  Qo.  were 
not  fairly  treated;  but  what  damage  liave  they  sustained?  The  proof  shows 
that  a  good  price  was  obtained  for  the  bonds,  that  the  whole  transaction  was  , 
fair  and  honest,  and  that  the  amount  obtained  for  the  bonds  was  more  than 
any  one  could  reasonably  expect. 

Plaintiff  in  error  feels  aggrieved  that  the  court  permitted  the  introduction 
of  parol  evidence  to  vary  the  terms  of  a  written  contract,  by  showing  who  was 
the  principal  on  the  note.  The  Water-Power  Gompany,  appearing  on  the  back 
of  the  ^ote,  was  prima  facie  a  guarantor,  and  it  is  insisted  that  that  presump- 
tion is  conclusive,  and  cannot  be  contradicted.  Undoubtedly,  there  is  a  rule 
of  evidence  such  as  counsel  assert;  but,  undoubtedly,  it  has  no  application  to 
this  case.  Evidence  to  show  who  was  principal  and  who  surety  on  a  note  is 
not  introduced  to  contradict  or  vary  it,  but  to  give  it  effect, — ^to  make 
*686  it  speak  just  what  it  means,  and  to  lay  its  bur*dens  and  obligations 
on  the  parties  according  to  their  true  relations.  The  Water-Power 
Gompany,  pointing  to  its  signature  on  the  back  of  the  note,  insists  that  we 
cannot  "go  behind  the  returns;"  cannot  show  for  whom  we  signed  this  note, 
who  got  the  benefit  of  it.  and  who  ought  to  pay  it.  Unfortunately,  all  the 
courts  and  all  the  books  say  we  can.  For  instance,  Brandt,  Sur.  §  198,  says: 
''If  several  parties  sign  a  note  as  principals,  and  one  of  them  pays  it,  he  may 


WATXR-FOWIfiB  00.  «•  BROWN.  483 

806  the  others  for  indemnity,  and  show  by  |»aTol  that  th^  were  princfpals,  and 
he  a  surety."  Again,  on  the  same  page,  he  says:  *'So,  where  two  or  three 
parties  who  signed  a  note  added  to  their  names  the  word  '  surety/  and  one  of 
them  paid  it,  he  may,  in  a  suit  of  indemnity  against  the  other,  show  that  he 
was  a  principal,  notwithstanding  the  addition  ot  the  word  *  surety/  "  Dickey 
V.  Rogere,  9  Mart.  (7  N.S.)  688;  Apgar  v.  Hiler,  24  N.  J.  Law,  812;  Rose  v. 
Madden,  1  Kan.  *445;  Qapp  v.  Rice,  18  Gray,  408;  Sill  ▼.  Leslie,  16  Ind.  286. 

Counsel  complain  that  the  court  below  ''overslaughed"  the  limits  laid  down 
inSwenson  v.  Aultman,  14  Kan.  *278,  in  permitting  plaintiffs  to  prove  ad- 
niissions  of  the  agents  of  the  corporation.  The  evidence  complained  of  is  the 
statements  made  by  G.  0.  Hutchinson  and  W.  £•  Hutchinson,  as  officers  of 
the  company,  in  enumerating  its  liabilities.  They  included  this  88,000  note 
among  tlie  liabilities  of  the  company.  We  think  there  can  be  no  doubt  of  the 
admissibility  of  the  testimony.  How  is  the  liability  of  a  corporation  estab« 
lished?  In  two  ways:  Firsts  by  showing  the  execution  of  a  contract;  or, 
tecond^  by  showing  the  ratification  of  one.  To  show  the  original  execution 
of  the  contract,  admissions,  to  be  competent,  must  be  connected  with  the  exe- 
cution as  part  of  the  res  geata.  But  how  is  the  ratification  shown  ?  By  show- 
ing that  the  corporation  recognized  it,  and  treated  its  liability  as  a  valid  and 
subsisting  one.  The  res  gestas  of  a  ratification  or  recognition  is  not  a  mere 
temporary  event,  but  continues  as  long  as  the  matter  remains  pending.  Dur- 
ing all  that  time  the  corporation  is  constantly  ratifying  and  recognizing  the 
liability.  The  statements  of  the  officers  were  not  introduce  as  a  rati* 
*687  flcation  in  themselves,  but  as  evidence  showing  a  rati*dcatlon  by  the 
corporation.  This  case  has  manv  points  of  similarity  to  Durham  v. 
Carbon  Goal  &  Min.  Co.,  22  Kan.  *282. 

But  let  us  look  a  little  further  into  this  case,  and  see  what  the  attitude  of 
the  plaintiff  in  error  is.  Both  C.  0.  Hutchinson  and  W.  £.  Hutchinson  were 
witnesses  at  the  trial,^— the  former  by  deposition,  the  latter  in  person.  Mr. 
W.  £.  Hutchinson,  when  asked  about  these  statements,  admitted  that  he  made 
them. 

In  S wenson  v.  Aultman,  14  Kan.  *278,  the  case  which  counsel  say  was  "  over- 
slaughed," Mr.  Justice  Yalentiite  remarked:  ''It  does  not  seem  from  the 
record  that  the  agent  himself  was  examined  as  a  witness  on  the  trial."  In 
this  case,  W.  E.  Hutchinson,  who,  as  a  high  officer  of  the  company,  made  the , 
statements  concerning  its  liabilities,  comes  upon  the  stand  and  admits  that  he 
made  them.  His  story  is  an  interesting  one.  He  says:  "Before  he  [C.  C. 
Hutchinson]  left  here,  we  found  we  were  so  involved  that  we  oould  not  get 
out.  *  *  f  His  idea  was*  first  to  seU  out  part  of  the  property.  After- 
wards he  expected  to  sell  the  property  for  enough  to  pay  his  debts,  and  have 
some  money  left  himself.  *  *  *  We  found  it  impossible  to  sell  the  mill 
property  for  anything  like  its  value,  or  over  and  above  its  debts  that  were  due. 
We  tried  to  sell  it  for  what  was  against  the  mill,  and  for  what  we  owed  in 
town,  and  not  leave  a  dollar  for  the  Water-Power  Company  [to  pay.]  We 
failed  to  make  a  sale  with  the  men  who  were  waiting  here,  and  then  tve  saw 
tM  point.  We  saw  that  the  only  way  to  get  anything  out  of  it  was  to  put  in 
all  the  accounts,  so  as  to  make  tJiem  believe  they  were  Water-Fower  Company 
debts,  and  sell  for  such  debts.  We  put  in  the  bank-account  of  three  thousand 
dollars  that  way.** 

Now,  it  must  be  remembered  that  C:  C.  Hutchinson  and  W.  E.  Hutchin^ 
son  were  not  merely  inferior  agents  of  the  corporation.  They  were  the  pres- 
ident and  secretary, — ^the  managers, — ^the  soul  and  body  of  the  concern.  Out 
of  500  shares,  0.  C.  Hutchinson  owned  496  shares, — substantially  all.  W^.  E. 
was  the  partner  of  0.  C.  What  they  did  and  what  they  said  relative  to  the 
corporate  business  had  the  weight  of  authority.  W.  E.  Huti^hinson 
*688  is  still  president  of  the  company,  *but  C.  C.  now  writes  "formerly  of 
Kansas'*  after  his  name.    The  testimony  of  W.  £.  is  unique.   His  ex- 
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planation  of  how  he  **8aw  the  point'*  is  worthy  of  study  as  the  effort  of  an 
artist  of  too  much  talent  to  be  wasted  on  a  water-power  company.  The  jury 
heard  him  testify, — heard  all  the  testimony, — and  rendered  its  verdict.  We 
submit  that  that  verdict  is  not  only  warranted  by  the  testimony,  but  was  the 
only  one  which  an  honest  jury  could  arrive  at. 

Bebwer,  J.  This  is  an  action  brought  by  two  of  four  parties, 
liable  upon  negotiable  paper  against  one  of  the  others,  in  which  the 
plaintiffs  claim  that  they  were  simply  sureties,  and  the  defendant  the 
principal  debtor,  and  that  they  had  been  compelled  to  pay  and  take 
up  the  paper,  and  that  they  seek  to  recover  from  the  principal  debtor 
the  amount  which  they  had  paid  for  its  benefit.  Verdict  and  judg- 
ment were  in  their  favor,  and  defendant  alleges  error. 

The  first  question  is  as  to  the  sufficienoy  of  the  petition.  It  alleges 
the  execution  of  the  note  by  the  yarioua  parties,  that  the  defendant 
was  in  fact  the  principal  debtor,  and  that  the  plaintiffs,  though  only 
sureties,  were  compelled  to  pay,  and  did  pay  and  take  up,  the  note. 
The  note,  a  copy  of  which  is  attached  to  the  petition,  reads  as  the  joint 
promise  of  plaintiffs  and  G.  G.  Hutchinson  &  Go.  to  S.  W.  Campbell, 
cashier,  and  is  irtdorsed,  "Water-Power  Company,  by  G.  G.  Hutchin- 
son, President."  The  petition  further  alleges  that  the  note  was  thus 
prepared  and  signed  by  the  three  parties  as  apparently  principals,  and 
by  the  defendant  as  guarantor,  for  the  reason  that  C.  G.  Hutchinson, 
the  president,  was  not  present  when  the  same  was  given,  and  that  he 
afterwards  signed  the  name  of  the  company  on  the  back  of  the  paper, 
the  same  being  simply  a  renewal  of  one  before  given  by  the  company, 
with  plaintiffs  as  sureties.  We  do  not  think  this  latter  matter  affects 
the  suf&ciency  of  the  petition,  or  prevents  inquiry  into  the  true  rela- 
tions of  the  parties  severally  liable  on  the  paper  to  each  other. 
*689  Whatever  may  be  the  rule  as  between  them  *and  the  holder, 
we  understand  that  neither  the  form  of  the  paper,  nor  the  time 
at  which  the  several  signatures  were  af&zed,  prevents  parol  evidence 
as  to  who  between  themselves  is  principal,  and  who  simply  surety. 
Bose  V.  Madden,  1  Ran.  *465.  The  objection  to  the  petition  was 
properly  overruled.  In  this  connection  we  may  remark,  in  reply  to 
a  criticism  as  to  the  scope  of  the  inquiry  permitted  by  the  trial  court, 
that,  where  there  have  been  several  renewals  of  paper,  it  is  compe- 
tent to  go  back  to  the  original  inception  of  the  indebtedness,  and  show 
who  then  was  the  beneficiary  of  the  loan,  and  that  changes  in  the 
form  of  the  paper  at  these  renewals  do  not  prove  any  change  in  the 
relations  inter  sese  of  the  parties  liable  thereon.  These  changes  are 
subject  to  explanation,  and  are  simply  like  other  facts  to  be  consid* 
ered  in  determining  who  is  in  fact  the  principal  debtor,  and  who  sim- 
ply sureties.  And  as  to  the  general  scope  of  the  testimony  in  this 
case,  we  cannot  say  that  it  was  beyond  proper  limits.  Some  partic- 
ular matters  we  may  notice  hereafter. 

Defendant,  in  its  answer,  alleged  that  G.  C.  Hutchinson  &  Co.  were 
the  principal  debtors,  and  that  said  Hutchinson  &  Co.,  to  induce 
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plaintiffs  to  sign  as  sareties,  ezecnted  to  them  the  following  contract : 

"*  Hutchinson,  Kansas,  June  29, 1877. 
'^S.  W.  OampbeUf  Cashier:  This  is  to  authorize  you  to  hold  in  your  pios- 
swsioD  the  four  thousand  dollars  of  road  bonds  belonging  to  us  which  you 
have;  and  in  case  we  fail  to  pay  the  $3,000  note  due  you,  then  the  said  bonds 
are  to  be  turned  over  to  E.  Wilcox  and  Brown  &  Bigger,  of  this  place,  to  re- 
imburse them  in  case  they  pay  said  note.  If  they  do  not  pay  said  note,  that 
the  said  bonds  are  to  be  returned  to  us.  They,  liowever,  agree  to  renew  with 
U8  the  said  note,  so  long  as  the  bank  shall  be  willing  to  do  so. 

"0.  C.  Hutchinson  &  Co." 

Plaintiffs,  after  paying  the  note,  took  the  bonds,  sold  them,  and  ap- 
plied the  proceeds  on  their  claim. 

Defendant  claims  that  this  contract  conclusively  proves  that  G.  G. 
Hutchinson  &  Co.  were  the  principal  debtors,  and  also  that 
*690  plaintiffs'  sole  recourse,  in  case  they  were  compelled  to  ^pay 
the  note,  was  on  the  bonds;  that  out  of  the  bonds  they  were 
to  reimburse  themselves;  and  that,  therefore,  they  were  to  look  to 
them  alone.  It  also  contends  that  the  coart  should  have  put  this 
construction  upon  the  contract  as  a  matter  of  law,  and  not  left  it  to 
the  jury  to  determine  its  meaning.  We  cannot  agree  with  counsel  in 
these  views*  The  contract  does  not  say  that  the  debt  is  the  debt  of 
Hutchinson  &  Go. ;  neither  is  there  in  its  language  anything  incon- 
sistent with  the  fact  that  the  defendant  was,  as  to  all  the  parties  to 
the  paper,  the  principal  debtor.  There  is  nothing  strange  in  one  of 
several  sureties  being  so  much  interested  in  the  principal's  securing 
the  loan  as  to  offer  his  own  property  as  collateral  security  to  the  other 
sureties  for  the  use  of  iheir  credit,  or  to  become  himself  an  additional 
principal  as  to  them.  In  this  very  case  it  appears  that  C»  G.  Hutch- 
inson k  Co.  owned  497  out  of  a  total  of  500  shares  in  the  capital 
stock  of  defendant.  Such  an  interest  in  the  defendant  is  ample  rea- 
son for  their  personal  promises  to  their  co-sureties,  and  the  pledge  of 
their  private  property.  Indeed,  the  line  of  demarkation  between  the 
real  interests  of  defendant  and  G.  G.  Hutchinson  &  Go.  is  a  little 
shadowy;  but,  whatever  may  be  the  reason  therefor,  a  private  arr 
rangement  between  co-sureties  for  the  distribution  of  liability  inter 
me^  does  not,  unless  expressly  so  stipulated,  release  the  liability  of 
the  common  principal  to  them  all.  Now,  this  contract  does  not  imply 
or  suggest  such  a  release.  It  would  be  hard  to  construe  it  as  even 
making  Hutchinson  &  Go.  personally  liable  to  plaintiffs  in  case  of 
their  payment  of  the  note.  It  amounts  to  nothing  more  than  a  pledge 
of  certain  personal  property  belonging  to  Hutchinson  &,  Go.  Neither 
can  we  regard  this  contract  as  estopping  plaintiffs  from  recourse  upon 
the  defendant,  and  fpr  two  reasons.  It  is  no  contract  between  plain- 
tiffs and  defendant,  or  to  which  the  latter  is  a  party,  and  does  not 
purport  any  release  of  the  latter.  If  it  effects  a  release  of  anybody, 
it  is  of  Hutchinson  &  Co.,  and  from  a  liability  which  they  may  have 
assumed  to  plaintiffs  to  induce  their  signature.     Again,  we  do  not 
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think  the  word  "reimbarse,*  as  used  in  this  oonneotion,  has 
*691     that  ^excluding  sense  which  counsel  would  give  to  it.    Among 

the  definitions  of  the  word  given  by  Webster^  are  "to  pay  back; 
to  restore;  to  indemnify;''  and  the  natural  understanding  of  the  ez« 
pression  would  be  that,  to  the  extent  of  their  value,  the  bonds  were 
to  indemnify  plaintiffs  against  any  payment  which  they  might  be 
compelled  to  make  on  the  note.  Suppose  plaintiffs  were  compelled 
to  pay  but  a  hundred  dollars  on  the  note,  could  it  be  contended  that 
they  were  entitled  absolutely  to  the  bonds,  or  that  they  had  no  inter- 
est in  them,  because  tbey  had  not  paid  the  entire  note?  Such  a 
contract  must' be  construed  in  relation  to  the  surrounding 'oircum- 
stances  and  the  situation  of  the  parties;  and  where  words  are  used 
which  may  have  two  meanings,  it  is  proper  for  the  court  to  submit 
as  a  question  pf  fact  to  the  jury  to  determine  the  n^aning  in  which 
they  were  u^d  by  the  parties.  Dnder  the  circumstances  of  this  case, 
we  can  see  but  one  answer  which  the  jury  could  fairly  have  returned, 
and  that  is  the  one  tbey  did. 

Counsel  also  complain  that  plaintiffs  did  not  proceed  to  collect  the 
bonds,  instead  of  selling  them,  and  claim  that  negotiable  paper,  when 
put  up  as  collateral,  cannot  be  sold,  but  must  be  collected  by  the 
pledgee.  But  we  tbink  counsel  overlook  the  distinction  between  bonds 
and  other  negotiable  paper.  Bonds  have  usually  a  long  time  to  run, 
and  are  bought  and  sold  in  the  market  like  stocks.  Mr.  Edwards,  in 
his  work  on  Bailments,  (3d  Ed.  §  222,)  states  the  law  thus : 

''Negotiable  notes,  bills  of  exchange,  and  bonds  issued  by  government  or 
by  private  corporations,  in  a  negotiable  form,  are  usually  pled^sd  as  collateral 
security,  by  a  delivery  of  the  instrument,  so  indorsed,  where  that  is  neces- 
sary, as  to  vest  the  title  in  the  pledgee,  and  the  circumstance  that  the  title  is 
in  form  transferred  to  the  pledgee  does  not  materially  affect  the  contract  of 
pledge.  The  pledgee  takes  the  title  in  trust  to  sell  the  bonds,  they  being  usu- 
ally bought  and  sold  like  stocks,  and  to  oolleot  the  negotiable  notes  or  bills 
when  they  become  due,  and  apply  the  proceeds  on  the  debt  to  secure  which 
they  were  given." 

It  is  very  clear  that  stocks,  when  pledged  as  collateral,  may 
*692     *be  sold, — that  being  the  only  way  to  realize  on  them ;  and 

bonds  are  of  so  similar  a  character,  that  tbey  are  dealt  with  in 
the  same  manner  when  pledged  as  collateral.  The  plaintiff,  therefore, 
had  a  right  to  sell  the  bonds,  and  apply  the  proceeds  in  satisfaction 
of  the  debt  to  secure  which  tbey  were  put  up.  It  is  objected,  how- 
ever, that  tbey  sold  without  giving  notice.  To  this,  two  answers  may 
be  given.  The  defendant  does  not  claim  that  the  bonds  belonged  to 
or  were  pledged  by  it.  If  improperly  sold,  the  owners  can  recover 
for  any  loss  sustained  thereby.  Further,  the  court  instructed  the 
jury  that,  if  the  bonds  were  not  sold  for  their  market  value,  they 
should  give  the  defendant  credit  for  that  value.  So  that  even  if  the 
bonds  belonged  to  it,  there  is  no  room  for  complaint. 

We  come  now  to  that  which  is  really  the  most  serious  question  in 
the  case,  and  that  is  the  testimony  admitted  of  declarations  of  the 
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officers  of  the  company  made  after  the  execution  of  the  paper*  These 
group  themeelveB  into  three  classes:  Firsts  statements  of  the  presi- 
dent to  one  of  the  plaintiffs  made  after  the  matnrity  of  the  paper, 
and  in  requesting  him  to  protect  it ;  gecond^  statements  of  the  presi* 
dent  and  secretary,  to  one  who  was  an  employe  of  the  company  and 
of  Hutchinson  &  Co.,  as  to  the  debts  he  should  include  in  a  list  he 
was  by  them  directed  to  prepare  for  use  by  them  in  an  attempted 
sale  of  the  property;  third,  statements  made  by  W.  E.  Hutchinson 
while  either  secretary  or  president,  (and  we  are  not  certain  which,) 
in  connection  with  efforts  to  work  up  a  company  to  buy  defendant's 
property. 

As  to  the  first,  there  can  be  no  serious  question.  The  statements 
were  part  of  the  res  gesta;  they  were  made  by  the  president  while 
negotiating  concerning  this  paper.  The  fact  that  the  conversation 
took  place  after  the  inception  of  the  paper,  and  while  the  parties  were 
negotiating  for  a  renewal  or  protection,  makes  it  none  the  less  a  part 
of  the  reg  gesta.  That  paper  was  the  subject  of  negotiation,  and 
declarations  concerning  it  during  such  negotiations  were  part  of  the 

res  gesta, 
*693  *With  regard  to  the  other  two  matters,  these  things  should  be 
noticed :  They  were  not  mere  volunteer  statements,  made  ir- 
respective of  any  act,  and  resting  for  their  value  simply  on  the  fact 
of  the  declaration;  but  they  accompanied  certain  acts  which  they 
qualified  and  explained.  If»  therefore,  the  acts  themselves  were  com- 
petent testimony,  the  accompanying  declarations  also  were.  Now, 
would  not  a  list  of  the  company's  debts  made  by  the  officers  and 
managers  be  proper  evidence  that  one  included  in  such  list  was  in 
faet  a  debt  of  the  company  ? 

Again,  both  W.  E.  and  C.  G.  Hutchinson  were  witnesses  on  the 
trial;  the  latter,  it  is  true,  testifying  only  by  deposition,  but  the 
former  was  present  on  the  witness  stand.  The  attention  of  W.  E. 
Hntchinson  was  called  to  the  list  and  his  declarations,  and  such  ex- 
planations as  he  had  to  make  were  given.  Now,  would  not  the  re- 
Terse  order  of  inquiry  have  been  unquestionably  proper, — t.  e.,  if  he 
had  on  bis  direct  examination  testified  that  this  was  not  the  com- 
pany's debt,  to  have  asked  him  if  he  had  not  used  a  list  showing  this 
to  be  one  of  the  company's  debts,  and  so  stated  to  parties  to  whom 
he  bad  shown  the  list?  This  might  have  been  simply  impeaching 
testimony,  and  given  him  an  opportunity  for  denial  or  explanation. 
The  opportunity  he  in  fact  had,  and  the  explanation  he  desired  to 
^?e  was  given.  Now,  even  if  the  testimony  was  not  strictly  compe- 
tent as  direct  and  original  evidence,  was  the  order  and  manner  of  its 
admission  such  an  error  as  compels  a  reversal  ? 

Again,  when  a  party  is  not  merely  agent  and  officer,  but  substan- 
tially the  owner  and  principal,  and  in  fact  the  general  manager,  (as 
in  this  case  G.  G.  H.,  the  owner  of  496  out  of  500  shares,)  courts 
may  fairly  open  a  wider  door  to  the  admission  of  the  statements  of 
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BQch  party.  Teohnieally,  he  is  not  the  party  to  the  suit, — the  nom- 
inal defendant;  hut  he  is  so  nearly  the  real  party  in  interest  that 
what  he  says  comes  almost  up  to  an  admission  of  the  defendant.  We 
would  not  ignore  the  distinction  between  corporation  and  stockholder, 
principal  and  agent,  nor  disregard  the  rule  that  the  declara- 
*694  *tion8  of  one  who  is  merely  an  agent  bind  the  principal  only 
when  made  pending  the  act  in  respect  to  which  he  is  agent, 
or,  as  the  phrase  is,  dumftrvet  opus;  yet,  having  regard  to  substance 
and  real  ownership,  we  are  not  prepared  to  hold  that  here  there  was 
such  a  disregard  of  the  rule  as  compels  us  to  reverse  the  judgment. 
Durham  v.  Carbon  Coal  &  Min.  Co.,  22  Kan.  *232.  If  an  admis- 
sion against  interest  is  good  against  the  party  making  it,  an  admis- 
sion by  the  owner  of  496  out  of  500  shares  in  a  corporation  binds 
nearly  all  the  property  interests  represented  by  the  corporation. 

Again,  a  corporation,  like  an  individual,  may  ratify  unauthorized 
acts  of  its  agents.  And  how  can  such  ratification  be  shown?  May 
it  not  b^  by  evidence  of  the  acts  and  statements  of  its  directors, — its 
managing  officers, — which  imply  and  assert  that  the  act  is  a  company 
act,  or  adopted  and  recognized  by  it  as  such  ?  How  can  a  corpora- 
tion make  a  showing  of  its  indebtedness  except  as  such  showing  is 
made  by  its  officers  ?  and  if  the  showing  is  made  by  them,  is  it  not 
evidence  against  the  corporation?  Here,  a  list  of  debts  is  prepared 
with  the  knowledge  of  a  majority  of  the  directors,  (for  the  twoHutcb- 
insons  made  a  majority,)  for  the  purpose  of  aiding  in  negotiating  a 
sale,  and  used  in  such  negotiations.  Would  an  entry  ordered  by 
these  two  directors  to  be  placed  on  the  records  of  the  corporation  be 
stronger  evidence  than  a  list  made  under  their  direction  and  used  by 
them? 

•  We  are  aware  that  the  suggestions  we  have  made  might  not  be  ap- 
propriate in  many  cases,  and  where  the  relations  of  the  parties  to  the 
corporation  were  different  from  those  of  the  Hutchinsons  to  the  de- 
fendant; but  in  this  case,  taking  all  the  circumstances  together,  we 
cannot  think  the  defendant  suffered  any  substantial  wrong  by  their 
admission.  So  far  as  the  instructions  are  concerned,  we  think  they 
fairly  presented  the  law  to  the  jury.  We  see  none  requiring  special 
notice. 

We  have  examined  this  record  with  care,  and,  upon  the  whole  case, 
we  do  not  think  any  substantial  error  was  committed  to  the  prejudice 
of  the  plaintiff  in  error.     The  judgment  will  therefore  be  afBrmed. 

(All  the  justices  concurring.) 
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*695       *Watbb-Powbe  Go.  v.  3.  B.  Bbown  and  others. 

V 

Jajxaaxj  Tenn,  1880. 

I.  Prinoipal  and  Surety :  Section  666  of  Code  Construed.  An  action 
brought  by  one  who  is  a  surety  on  a  promissoiy  note,  to  recover  of  the 
principal  thereon  moneys  which  he  has  been  compelled  to  pay  to  the 
holder,  is  one  '*  arising  on  contract  for  the  payment  of  money  only, "  within 
Bedaon  665  of  the  Code  of  Civil  Procedure. 

2. :  Bisorefeion  of  Court.    The  district  court  having  a  discretion  as 

to  granting  the  order  provided  for  in  said  section,  this  court  will  not  re- 
verse its  ruling,  unless  it  appears  that  such  discretion  has  been  abused. 

Error  from  Beno  district  court. 

At  the  April  term,  1879,  of  the  district  courts  J.  B.  Brown  and  L. 
A.  Bigger,  partners  as  Brown  &  Bigger,  and  E.  Wilcox,  as  plain  tiff  &» 
recovered  a  judgment  against  the  Water-Power  Company,  as  defend- 
ant, for  money  paid  by  them  as  sureties  for  the  said  defendant,  and 
obtained  an  order  for  the  sale  of  certain  property  attached  on  behalf 
of  the  plaintiffs.  The  defendant  duly  gave  an  undertaking  to  stay 
exeention  on  the  judgment  and  the  order  of  sale,  and  brought  the  case 
here  on  error.  The  plaintiffs,  however,  applied  to  the  judge  of  the 
district  court  at  Dodge  City,  July  3,  1879,  for  leave  to  enforce  the 
judgment  in  accordance  with  section  555  of  the  Civil  Code,  which 
leave  the  judge  then  and  there  granted.  From  this  order  granting 
leave  as  aforesaid,  this  proceeding  in  error  has  been  brought  by  the 
defendant. 

Whiteside  d  Campbell  and  L.  Houk,  for  plaintiff  in  error. 

A.  B,  Scheble^  W,  H.  Lewis,  and  W,  R.  Brown,  for  defendants  in 
error. 

Brbwbk,  J.  After  the  judgment  had  been  rendered  in  the  district 
court  in  the  case  pending  between  the  parties  hereto,  which  has  just 
been  considered  and  decided  by  this  court,  and  after  the  defendant 
had  brought  the  case  to  this  court  for  review,  and  given  bond 
*696  to  stay  proceedings,  plain'^tiffs  applied,  under  section  565  of 
the  Code  of  Civil  Procedure,  for  leave  to  enforce  the  judgment. 
Leave  was  given,  and  from  the  order  granting  leave  this  proceeding 
in  error  has  been  brought. 

Two  questions  arise:  Was  the  action  one  ''arising  on  contract  for 
the  payment  of  money  only,"  within  the  scope  of  said  section  555? 
and,  if  so.  did  the  court  abuse  its  discretion  in  granting  such  leave  ? 

The  action  was  one  brought  by  the  sureties  on  a  promissory  note 
against  the  principal  thereon,  to  recover  moneys  which  they  had  been 
compelled  to  pay  to  the  holder.  The  only  contract  evidenced  by  the 
note  was  one  to  pay  money.  No  other  obligation  was  assumed  by 
ftny  party  thereto.     The  objections  raised  are  that  the  obligation  of 
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the  principal  to  the  surety — ^the  oontraot  between  them — is  an  im- 
plied and  conditional  one«  On  the  face  of  the  paper  there  is  no  ex- 
press promise  of  the  principal  to  pay  the  surety  anything,  and  the 
implied  promise  is  not  to  pay  absolutely,  but  only  upon  condition 
that  the  surety  first  pays.  But  we  do  not  think  these  matters  take 
the  case  out  of  the  statute.  The  statute  does  not  name  a  written,  an 
express,  or  an  unconditional  contract.  It  simply  says  that  it  must 
be  a  contract,  and  one  for  the  payment  of  money  only.  This  action 
was  on  a  contract,  and  the  only  thing  contracted  for  was  the  payment 
oi  money.  If  the  legislature  had  intended  any  further  restriction,  it 
would  have  used  language  as  in  section  123  of  the  Code,  where  it 
names  "other  instrument  for  the  unconditional  payment  of  money 
only."  Using  such  additionally  restrictive  words  in  the  one  section, 
and  omitting  them  in  this,  plainly  shows  that  the  legislature  meant 
to  include  any  contract,  providing  the  only  thing  contracted  for  was 
the  payment  of  money.  In  all  sach  cases  a  discretion  was  given  to 
the  court  or  judge  to  permit  the  enforcement  of  the  judgment,  the 
proceedings  in  error  notwithstanding.    Grant  v.  Dabney,  19  Kan.  890. 

Did  the  court  abase  its  discretion  ?  We  think  not.  It  may  be  con- 
ceded that  such  orders  are  not  to  be  favored.  Where  a  defend- 
*697  ant  in  good  faith  takes  a  case  up  on  error,  *and  gives  adequate 
security,  the  proceedings  in  the  district  court  should  stop  until 
this  court  has  had  an  opportunity  to  examine  the  case.  Especially 
is  that  true  so  long  as  this  court  is  able,  as  it  is  at  present,  to  keep 
steadily  up  with  its  business.  Little  delay  will  be  caused  if  litigants 
are  prompt  and  ready  when  their  cases  are  set  for  hearing  in  this 
court.  Still,  wherever  it  is  apparent  to  the  district  court,  (and  it  may 
appear  from  many  things  in  the  trial  of  a  cause  which  do  not  go  upon 
the  record,)  that  the  defendant  is  seeking  simply  delay,  or  annoyance 
of  the  plaintiff,  or,  without  substantial  defense  on  the  merits,  has  been 
raising  constant  objections  in  the  mere  hope  of  catching  a  hook  on 
some  erroneous  ruling,  it  may  properly  permit  the  enforcement  of  the 
judgment.  If  a  defendant  owing  a  just  debt  is  seeking  the  law's  de- 
lays or  technicalities,  let  him  pay  the  debt,  and  afterwards  carry  on 
his  litigation.  In  such  a  case  it  is  as  fair  for  him  to  look  to  the  se- 
curity, which  the  plaintiff  must  furnish  for  repayment,  as  for  the 
plaintiff  to  be  postponed  in  the  use  of  his  money,  and  look  to  the  se- 
curity that  the  defendant  has  given. 

Now,  in  the  case  before  us,  while  it  seems  to  us  that  it  would  have 
been  wiser  and  better  to  have  overruled  the  application,  we  cannot 
say  that  it  is  apparent  that  the  court  abused  its  discretion,  and  hence 
we  cannot  reverse  its  ruling. 

The  order  will  be  af&rmed. 

(All  the  justices  concurring.) 
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John  H.  Lynds  v.  Wtatt  WinkiiE&» 
Janiuuy  Te9m»  1880. 

Bq)ldrm,  to  reeover  the  possession  of  a  oertain  one-horse  bnggy, 
Tilued  at  |60,  brought  by  Lynds  against  Winkler,  before  a  justice  of 
the  peace  of  Iowa  township,  in  Doniphan  county,  and  by  the  defend- 
ant appealed  to  the  district  court  of  said  county.     Trial  be- 
•698    fore  the  court,  without  a  jury,  at  *the  September  term,  1879, 
and  judgment  for  the  defendant.    Lynds  brings  the  case  here, 
i.  S.  JJrei(;«<«r,  for  plaintiff  in  error. 
F.  M.  Keith,  for  defendant  in  error. 

Feb  Gubuh.  The  judgment  in  this  case  will  be  reversed,  and  the 
ease  remanded,  with  instructions  to  grant  a  new  trial.  This  decis« 
ion  is  made  on  the  authority  of  Sumner  v.  McFarlan,  16  Ean.  *600; 
Hallowell  v.  Milne,  16  Ean.  65 ;  Hall  v.  Draper,  20  Ean.  187. 


Eamsab  Gitt,  Ft.  S.  &  G*.  B.  Go.  v.  Lbwis  FaiOBB. 

January  Term,  1880. 

Action  under  chapter  94,  Laws  of  1874,  brought  by  Frasier  against 
the  railroad  company,  to  recover  damages  for  killing  one  red  calf  of 
the  value  of  $10,  belonging  to  the  plaintiff.  Trial  before  a  justice  of 
the  peace  for  the  city  of  Paola,  in  Miami  county,  and  judgment  for 
the  plaintiff.  The  defendant  appealed  to  the  district  court  of  said 
county,  where  the  case  was  tried  at  the  October  term,  1879,  and  judg* 
ment  rendered  for  the  plaintiff  for  $10  damages,  $85  attorney's  fee, 
ud  for  costs.     The  railroad  company  brings  the  case  here, 

Blair  dt  Perry,  for  plaintiff  in  error. 

U.  H.  PaUeriy  for  defendant  in  error 

PiB  CuBZAH.  It  sufficiently  appearing  from  the  testimony  that 
Frank  Fargo,  upon  whom  the  notice  in  this  case  was  served,  was  sta- 
tion and  ticket  agent  of  plaintiff  in  error,  (defendant  below,)  and  that 
heing  the  only  question  presented  by  counsel,  the  judgment  will  be 
iffiimed,  on  the  authority  of  Eansas  Fac.  By.  Co.  v.  Ball,  19  Ean. 
^5;  Central  Branch  B.  Co.  v.  Ingram,  20  Ean.  66 ;  Union  Trust  Co. 
T.Kendall,  20  Ean.  516;  Laws  1874,  o.  94,  §  8,  p.  144. 
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*699    *AuausTA  Elemp  v.  Charles  F.  Winter  and  another, 

JanuarjK  Term,  1880. 

1.  Ghiardlan  and  Ward:  Action  against  Oaardian:  Jnrlfldiotion  of 
District  Court.  Where  a  petition  states  In  detail  that  the  defendant, 
as  a  former  guardian  of  the  plaintiff,  who  was,  at  the  time  of  the  guard- 
ianship, a  female  minor  child,  obtained  a  large  amount  of  money  belong- 
ing to  the  plaintiff,  and  that  afterwards  he  made  settlements  with  the 
probate  court,  and  by  wrongful  and  fraudulent  charges  against  his  ward, 
and  by  deceiving  the  probate  court,  was  allowed  by  the  probate  court  to 
retain  said  money  as  his  own,  and  that  after  said  ward  became  of  full 
age,  the  defendant,  by  fraud  and  misrepresentation,  induced  her  to  re- 
lease him  from  all  liability  to  her,  and  this  action  was  to  set  aside  said 
settlements  and  release  and  to  recover  said  money,  and  the  action  was 
commenced  within  two  years  after  the  plaintiff  discovered  said  fraud, 
and  between  one  and  two  years  after  she  attained  her  majority,  Tietd, 
that  the  petition  states  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  district  court  has  jurisdiction  to  hear  and  determine  the 
same. 

[2.  Fraud :  Equity.  Fraud  vitiates everytliing  it  touches, — ^final  judgments, 
final  orders,  final  settlements,  and  contracts;  and  courts  possessing  gen- 
eral equity  jurisdiction  have  the  power  to  grant  proper  reli^  in  ail  cases 
of  fraud.    Busenbark  v.  Busenbark,  83  Kan.  578,  7  Pac.  Rep.  245. 

Error  from  Leavenworth  district  court. 

Action  brought  by  Augusta  Klemp  against  Charles  F.  Winter, 
her  former  guardian,  and  the  surety  on  said  guardian's  bond,  to  re- 
cover money  wrongfully  detained  from  her  nnder  circumstances  which 
are  fully  stated  in  the  opinion.  Trial  at  the  May  term,  1879,  of  the 
district  court,  and  judgment  for  defendants.  The  plaintiff  brings  the 
case  here. 

Clough  dt  Wheat,  for  plaintiff  in  error. 

The  district  court  had  jurisdiction  (equitable)  to  hear  and  try  said  case,  be- 
cause of  the  fraud  both  as  to  obtnlning  the  oiHlers  of  the  probate  court  and 
said  settlement  agreement.  Musick  v.  Beebe,  17  Kan.  47;  Payne  v.  Hook,  7 
Wall.  425;  Caldwell  v.  Lockridge,  9  Mo.  362,  869;  State  v.  Buggies,  20  Mo. 
99;  State  v.  Roland,  23  Mo.  95;  Mitchell  v.  WUliams,  27  Mo.  399;  Adams  v. 
Secor,  6  Kan.  *542;  Dobson  v.  Pearce,  12  N.  Y.  165;  Harlan  v.  Stevenson, 
30  Iowa,  376;  Barnes  v.  Bartlett,  47  Ind.  104;  Ashley  v.  Martin,  50  Ala.  537; 
Johnson  v.  Johnson,  26  Ohio  St.  357;  1  Story,  Eq.  §§  264,  692,  707.  As  the 
several  settlements  were  made  without  notice,  as  required  by  section  150,  c. 

37,  Gen.  St.  1868,  they  were  not,  any  of  them,  what  is  known  as  "a 
♦700     final  settlement,"  or  con*cluslve.    Musick  v.  Beebe,  17  Kan.  63,  55; 

Folger  V.  Heidel,  60  Mo.  284;  Newton  v.  Poole,  2  Leigh,  142;  2  VVms. 
Ex'rs,  1777, 1778;  Winborn  v.  King,  35  Miss.  157;  Sheetz  v.  Kirtley,  62  Mo. 
419;  Cunningham  v.  Poole,  9  Ala.  619.  The  agreement  releasing  the  guard- 
ian from  iill  liability  whatever  to  the  plaintiff  is  void,  and  ought  to  be 
canceled  by  the  court.  Long  v.  Malford,  17  Ohio  St.  484;  Fish  v.  Miller,  1 
Hoflf.  Ch.  267;  Garvin^s  Adm'r  v.  IVilliams,  44  Mo.  465;  Thornton  v.  Perrv, 
36  Miss.  .190;  Brooke  v.  Berry,  2  Gill,  83-103;  Seixrs  v.  Shafer,  6  N.  Y.  268, 
272;  Eberts  v.  Lberts,  55  Pa.  St.  110;  Stanley's  Appeal,  8  Pa.  St.  431,  433; 
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Hawkin'8  Appeal,  32  F&.  St.  265;  Wills'  Appeal*  22  F&.  St.  825;  Say's  Ex'rs 
T.  Barnes,  4  Serg.  &  R.  112. 
/.  TF.  Taylor  and  Luden  Baker,  for  defendants  in  error. 

The  final  settlement  of  a  guardian  made  in  the  proper  court,  unless  revoked, 
reopened  or  appealed  from,  is  conclusive  upon  the  parties.  It  cannot  be  at* 
tacked  in  a  suit  by  the  wani  upon  the  guardian's  bond.  Musick  v.  Beebe,  17 
Kan.  52,  63;  Shoemaker  v.  Brown,  10  Kan.  *393;  Barnes  v.  Bartlett.  47  Ind. 
98;  Reed  v.  Reed,  44  Ind.  429;  Holland  v.  State,  48  Ind.  391;  Winbom  v. 
King,  85  Miss.  157;  Bronson  v.  Ward,  8  Paige,  189;  Picot  v.  Biddle's  Adm'r, 
35  Mo.  39;  Brown  v.  McWilliams,  29  Ga.  194;  Negley  v.  Gard,  20  Ohio,  316; 
Jennison  v.  Hapgood,  7  Pick.  1;  Paine  v.  Stone,  10  Pick.  75;  Field  v.  Hitch- 
cock, 14  Pick.  405.  If  the  final  settlement  was  obtained  by  fraud',  the  plain- 
tiff cannot  attack  such  settlement  collaterally.  Simpson  v.  Kiraberlin,  12 
Kan.  ♦579.  It  should  be  by  direct  proceedings  in  the  probate  court.  Civil 
Code,  gg  568,  570,  576. 

YaIjBntinb,  J.  This  action  was  commenced  on  June  6^  1878,  by 
Augusta  Elemp  against  Charles  F.  Wititer,  her  former  guardian,  and 
Fred.  Wulfekuhler,  surety  on  the  guardian's  bond,  for  money  wrong- 
fully detained  from  her  under  circumstances  hereinafter  stated.  The 
facts  of  the  case,  as  set  forth  in  the  plaintiff's  amended  petition,  are 
Bubstantially  as  follows : 

The  plaintiff,  whose  maiden  name  was  Augusta  Schilling,  was  born 
July  4,  1859.  In  1861,  her  father  died,  and  in  1862  her  mother 
died,  leaving  her  a  fatherless  and  motherless  orphan.  On  February 
3,  1864,  Henry  Winkler,  who  had  previously  been  appointed  her 
guardian,  apprenticed  her,  with  the  approval  of  the  probate  oonrt,  to 
Charles  F.  Winter  and  Mary  Ann  Winter,  who  were  husband 
*701  and  wife.  ^These  things  were  all  done  and  all  transpired  in 
Lafayette  connty,  Missouri,  where  all  the  parties  resided.  By 
the  terms  of  the  indenture  of  apprenticeship,  the  plaintiff  was  to  re- 
side with  Winter  and  wife  until  July  5, 1875,  as  their  apprentice  and 
servant,  learning  from  them  ''the  art  oJf  domestic  house-keeping  in  all 
its  various  branches,"  which  art  they  were  to  teach  her,  and  they 
were  also  to  give  her  other  proper  instruction  in  reading,  writing, 
arithmetic,  etc.,  and  to  furnish  her  with  boarding,  lodging,  clothing, 
washing,  etc.,  suitable  to  her  wants  and  necessities.  The  plaintiff 
performed  all  the  things  which  she  was  to  perform  by  the  terms  of 
said  indenture.  In  1871,  Winter  and  wife  removed  from  said  La- 
fayette county,  Missouri,  and  settled  in  Leavenworth  county,  Kan- 
sas, taking  with  them  tbe  plaintiff,  said  Augnsta  Schilling.  On  Octo- 
ber 1,  1872,  Winter  was  appointed  guardian  for  the  estate  of  the 
plaintiff,  on  his  own  application,  by  the  probate  court  of  said  Leaven- 
worth county.  Fred.  Wulfekuhler  and  Christian  Hoffman  became 
the  sureties  for  \^inter  on  his  guardian's  bond. 

Afterwards,  Winter,  as  guardian  for  the  plaintiff,  obtained  a  large 
amount  of  money  (about  $1,600)  belonging  to  her.  He  afterwards 
made  three  settlements  with  tho  probate  court,  the  first  two  of  which 
be  called  annual  settlements,  and  the  third  he  called  a  final  settle- 
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ment.  These  settlements  were  made  on  December  26,  1873,  April 
29,  1874,  and  July  16,  1875,  respectively.  In  these  settlements  he 
wrongfully  and  fraadalently  charged  and  obtained  credit  for  the  same 
boarding,  lodging,  clothing,  washing,  and  schooling  for  which  he  had 
contracted  in  said  indenture  to  furnish  to  the  plaintiff  for  her  serv- 
ices, without  extra  cost ;  and  by  these  settlements  Winter  was  allowed, 
by  the  probate  court,  to  retain  all  of  said  money  as  his  own,  which  in 
fact  belonged  to  his  ward,  said  Augusta  Schilling.  The  probate  court 
had  no  knowledge  of  said  indenture,  nor  any  knowledge  of  the  serv* 
ices  performed  by  the  plaintiff  for  Winter  and  wife,  but  was  wholly 

ignorant  thereof,  and  was  deceived  by  Winter  in  these  respects. 
*702     These  settlements  were  also  made  without  *any  notice  to  the 

plaintiff,  and  she  had  no  knowledge  of  the  same  until  long 
after  they  were  made. 

In  July,  1876,  Henry  W.  Wnlfeknhler,  a  brother  to  said  Fred.  Wulfe- 
kuhler,  was  appointed  guardian  for  the  plaintiff,  by  the  probate  court, 
without  any  removal  of  Winter,and  Fred.  Wulfekuhler  became  Henry's 
surety  on  bis  guardian's  bond.  On  July  19,  1877,  said  Winter  and 
said  Fred.  Wulfekuhler  and  Henry  W,  Wulfekuhler,  by  a  conspiracy 
and  by  fraud  and  misrepresentations,  induced  the  plaintiff  to  enter 
into  an  agreement  relea^sing  Winter  from  all  liability  to  her  whatever. 
Upon  entering  into  this  agreement.  Winter  paid  her  $600;  and  this  is 
all  the  money  she  has  ever  received  from  any  of  them.  She  did  not» 
at  the  time  of  making  this  agreement,  nor  at  any  previous  time,  have 
any  knowledge  of  said  indenture;  and  its  terms  were  carefully  and 
fraudulently  kept  concealed  from  her;  nor  did  she  know  her  rights, 
but  was  deceived  and  defrauded  by  said  parties.  Her  services  to 
Winter  and  wife  were  amply  worth  all  the  boarding,  lodging,  clothing, 
washing,  and  schooling  which  she  ever  received  from  them,  or  which 
were  furnished  to  her  by  them.  On  September  0,  1877,  the  plaintiff 
was  married  to  Henry  W.  Elemp.  The  prayer  of  her  petition  was 
for  $1,100,  and  interest  and  costs,  and  that  said  settlements  with  the 
probate  judge,  and  her  agreement  of  July  19, 1877,  be  set  aside,  and 
for  general  relief. 

The  plaintiff  commenced  this  action  on  June  6,  1878,  and  after- 
wards, on  April  10,  1879,  filed  an  amended  petition.  The  defend- 
ants afterwards  filed  Bk  joint  demurrer  to  this  amended  petition  on  the 
grounds — First,  that  the  amended  petition  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  and,  second,  that  the  court  did 
not  have  jurisdiction  to  hear  or  determine  the  case.  The  court  sus- 
tained the  demurrer,  and  the  plaintiff  excepted,  and  now  brings  the 
case  to  this  court  for  review. 

The  plaintiff's  counsel  say  that  the  demurrer  was  sustained  by  the 

court  below  upon  the  second  ground  of  demurrer,  to-wit,  that 
*708     the  court  did  not  have  jurisdiction  to  hear  and  de^termine  the 

case;  and  we  should  think  from  the  briefs  of  counsel  on  both 
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sides  that  such  was  the  fact.  But  was  the  demurrer  properly  sus- 
tained upon  either  ground  ? 

That  fraud  vitiates  everything  it  touohes,— final  judgments,  final 
orders,  final  settlements  and  contracts,  as  well  as  things  of  less  con- 
seqaence, — we  suppose  all  persons  will  admit.  And  that  courts,  pos* 
sessing  general  equity  or  chancery  jurisdiction,  have  the  power  to 
grant  proper  relief  in  all  cases  of  fraud,  we  suppose  will  also  be  ad- 
mitted. But  we  will  refer  to  a  few  cases,  however,  which  we  think 
have  some  application  to  the  particular  case  now  under  considera- 
tion. These  eases  to  which  we  refer  have  reference  to  settlements 
made  by  administrators  and  guardians,  and  hold  that  such  settle- 
ments, where  fraudulently  made,  are  not  conclusive,  but  that  proper 
relief  may  be  granted  to  the  party  defrauded  by  other  courts  than  the 
coorts  in  which  the  settlements  were  originally  made.  Payne  v. 
Hook,  7  Wall.  425 ;  Van  Bokkelen  v.  Cook,  6  Sawy.  587,  (decided  by 
the  U.  S.  circuit  court  of  Nevada,  September,  1879 ;)  Strong  v.  Wilk- 
8on,  14  Mo.  116;  Jones  v.  Brinker,  20  Mo.  87;  Clyce  v.  Anderson, 
49  Mo.  87,  43 ;  Polger  v.  Heidel,  60  Mo.  284 ;  Sheetz  v.  Kirtley,  62 
Mo.  417;  Speed  v.  Nelson,  8  B.  Mon.  499.  507;  Green  v.  Creighton, 
10  Smedes  &  M.  159;  Dooley  v.  Dooley,  14  Ark.  122. 

Under  the  laws  of  this  state,  the  district  courts  of  Kansas  possess 
general  equity  and  chancery  jurisdiction,  as  well  as  general  common- 
law  jurisdiction;  and  unless  something  can  be  found  to  take  away  a 
portion  of  this  jurisdiction,  or  to  limit  the  exercise  thereof,  the  dis- 
trict coarts  undoubtedly  have  the  power  to  hear  and  determine  all 
such  oases  as  the  present  case.  Now,  there  is  no  law  in  this  state 
expressly  taking  away  or  limiting  the  jurisdiction  of  the  district  court 
with  reference  to  this  particular  case  or  class  of  cases;  and  there  is 
no  law  impliedly  doing  so,  as  we  think.  Hence  we  think  the  court 
below  had  ample  power  and  authority  to  hear  and  determine  the  pres- 
ent case.  It  is  true  that  the  probate  courts  of  this  state  have  a  gen- 
eral jurisdiction  over  the  estates  of  minors;  bat  there  is  noth- 
^704  ing  in  the  statutes  or  else'^where  showing  that  this  jurisdiction 
is  in  all  cases  absolutely  exclusive;  and  the  bench  and  bar 
of  the  state  have  never  considered  it  to  be  thus  exclusive.  Suits  are 
frequently  brought  in  the  district  courts  by  and  against  minors,  and 
sustained  by  the  courts;  which  suits  nearly  always  more  or  less  affect 
the  estates  of  such  minors.  But  the  plaintiff  in  this  case  was  not  a 
minor  when  this  suit  was  commenced;  and  her  estate  did  not  belong 
to  a  minor;  and  hence  the  law  relating. to  guardians  and  wards,  and 
to  the  settlement  of  estates  of  minors,  can  have*  but  little  application 
in  determining  the  question  whether  the  district  court  or  some  other 
eonrt  should  take  or  have  jurisdiction  of  the  subject-matter  of  this 
particular  action. 

We  think  it  is  possible  that,  under  sections  568,  575,  and  576  of 
the  Code  of  Civil  Procedure,  the  plaintiff  might  have  had  Winter's 
said  settlements  in  the  probate  court  set  aside  by  the  probate  court. 
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Bat  this  would  have  been  a  very  inadequate  remedy  in  this  oaae. 
Winter  was  no  longer  her  guardian;  nor  was  Wulfekahler  any  longer 
her  guardian;  nor  had  she  any  guardian;  nor  was  she  still  a  minor. 
The  whole  status  of  things  had  changed  since  said  settlements  were 
made,  and  the  probate  court  had  lost  its  jurisdiction  over  the  parties 
and  over  the  estate,  except,  perhaps,  to  merely  set  aside  said  fraud- 
ulent settlements.  But  when  they  were  set  aside,  (if  set  aside,)  the 
plaintiif  would  be  but  little  nearer  to  a  complete  remedy  for  the  wrongs 
she  bad  suffered  than  she  was  before.  8he  would  still  have  to  sue 
in  the  district  court  to  recover  her  money  which  Winter  wrongfully 
detained  from  her.  Besides,  said  contract  releasing  the  defendants 
from  all  liability  was  procured  from  the  plaintiff  after  she  had  at- 
tained her  majority;  and  the  probate  court  never  had,  or  could  have, 
obtained  any  jurisdiction  over  it.  The  probate  court  had  no  power 
to  set  that  contract  aside.  The  district  court  alone  was  the  only  court 
that  could  have  obtained  the  requisite  jurisdiction  over  it,  so  as  to 
set  it  aside.  And  so  long  as  this  contract  remained  in  force,  the 
setting  aside  of  said  fraudulent  settlements  would  have  been 
*705  of  no  benefit  to  *the  plaintiff.  Hence  it  was  necessary  for 
the  plaintiff,  in  order  to  obtain  a  complete  remedy  for  all  the 
wrongs  which  she  had  suffered,  to  commence  her  action  in  some  court 
that  could  have  or  take  complete  jurisdiction  over  all  the  subject- 
matter  of  such  wrongs. 

It  will  be  seen  that  this  controversy  is  composed  of  two  or  more 
branches, — one,  at  least,  of  which  must  necessarily  be  prosecuted  (if 
prosecuted  at  all)  in  the  district  court,  and  one  which  might  possibly 
be  prosecuted  in  the  probate  court ;  and  therefore,  to  avoid  a  divis- 
ion of  the  subject-matter  of  the  controversy,  and  to  avoid  a  multi- 
plicity of  suits,  the  district  court  should  and  ought  to  take  jurisdic- 
tion of  the  whole  subject-matter  of  the  controversy,  and  dispose  of 
the  same  as  justice  and  equity  would  require.  We  would  think,  how- 
ever, that  the  district  court  would  have  jurisdiction  of  each  branch 
of  the  controversy,  even  if  each  branch  should  be  considered  sepa- 
rately; but  we  do  not  think  that  the  case  should  be  so  considered. 
The  case  consists  of  a  succession  of  wrongs,  all  having  in  view  the 
common  purpose  of  detaining  from  the  plaintiff  certain  money  be- 
longing to  her.  The  district  court  should  take  jurisdiction  of  all 
these  matters,  as  constituting  one  single  cause  of  action.  With  ref- 
erence to  jurisdiction  as  between  the  probate  court  and  district  court, 
and  settlements  made  in  the  probate  court,  we  would  refer  to  the  fol- 
lowing cases  decided  by  this  court:  Shoemaker  v.  Brown,  10  Kan. 
*383.  *390,  et  seq.;  Johnson  v.  Cain,  16  Kan.  *636,  *637;  Rizer  v. 
Gillpatrick,  16  Kan.  567;  Musick  v.  Beebe,  17  Kan.  47;  GoUamore 
V.  Wilder,  19  Kan.  80. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  further  proceedings. 

(All  the  justices  concurring.) 
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*7()6    *J*  S.  GaiiBbaith  v.  C.  H.  MoGoBmcK  and  another^  Go- 
partners,  etc. 

January  Tenn»  1880. 

L  Be&ree  and  Beferenoe :  Mutual  Aooounts.  Where  an  action  involved 
"the  examination  of  mutual  accoimts,"  it  may  be  referred  by  the  court  on 
its  own  motion,  under  section  292  of  the  Civil  Code.  Williams  v.  Elliott, 
17  Kan.  528. 

1  Pleadings :  In  Justices*  Courts.  Pleadings  in  actions  commenced  b^ 
fore  a  justice  of  the  peace  are  generally  not  required  to  be  as  formal  as 
pleadings  in  actions  oommeDOed  in  the  district  court. 

8. •    Other  matters  discussed  in  the  opinion. 

Error  from  Atchison  district  court. 

Action  brought  by  G.  H.  &L.  J.  McGormick  against  Trowbridge  & 
Galbraith  and  J.  8.  Galbraitfa,  to  recover  the  sum  of  |216.94,  claimed 
to  be  doe  from  Trowbridge  &  Galbifaitb  to  the  plaintiffs,  and  for  the 
payment  of  which  J.  8.  Galbraith  was  liable.  The  liability  of  J.  S. 
Galbraith  was  based  upon  a  letter,  a  copy  of  which  is  set  out  in  the 
opinion.  Trial  at  the  June  term,  1879,  of  the  district  conrt,  and 
judgment  entered  against  J.  8.  Galbraith  for  $228.22  on  the  findings 
of  fact  made  by  the  referee,  to  which  he  duly  excepted,  and  brings  the 
case  here  for  review. 

Everest  dk  fVctggener,  for  plaintiff  in  error* 

Hudson  d  Tufts,  for  defendants  in  error. 

Valbhtinb,  J.  This  action  was  commenced  before  a  justice  of  the 
peace,  appealed  to  the  district  court,  and  there  referred  to  a  referee 
for  trial,  before  whom  a  trial  was  had,  which  resulted  in  a  judgment 
in  favor  of  the  plaintiffs  below,  who  are  now  defendants  in  error,  and 
against  J.  S.  Galbraith,  who  was  one  of  the  defendants  below,  and 
vho  is  now  the  plaintiff  in  error.  The  judgment  was  for  $228.22 
and  costs.     The  plaintiff  in  error,  J.  S.  Galbraith,  now  seeks  to  re« 

verse  that  judgment  by  this  petition  in  error. 
^707    *1.  The  plaintiff  in  error  claims  that  the  court  below  erred  in 

referring  the  case.     The  order  of  reference  reads  as  follows : 


""Sow't  in  this  case  come  the  parties,  the  plaintiffs  by  their  attorney,  B.F. 
Hadson,  and  defendant  P.  Galbraith  by  w.  S.  Greenlee,  his  attorney,  and 
defendant  J.  S.  Galbraith  by  his  attorneys,  Everest  &  Waggener,  and  upon 
examination  of  the  pleadings  herein,  and  .under  the  same,  in  connection  with 
tbe  :}tatements  and  admissions  of  the  respective  attorneys  for  said  parties,  it 
appears,  and  is  clearly  made  to  appear,  and  is  shown  to  the  court,  that  this 
cause,  under  the  issues  therein,  is  properly  the  subject  of  reference,  and  that 
the  trial  of  the  issues  therein  will  require  the  examination  of  mutual  accounts 
jetween  .the  parties  respectively;  and  it  will  be  necessary  that  the  said  re- 
i^pective  parties,  plaintiff  and  defendant,  will  be  required  as  witnesses  to  prove 
and  determine  said  accounts;  it  is  therefore  ordered  that  all  the  issues  in  this 
V.23K— 32 
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action,  both  of  fact  and  of  law,  be  referred  to  S.  H.  Glenn  as  referee,  to  which 
reference  to  said  Glenn  said  plaintiffs,  by  their  attorney,  and  said  P.  Galbniitb, 
by  his  attorney,  W.  S.  Greenlee,  consent;  said  referee  to  report  the  facts  found 
and  conclusions  of  law  separately  on  the  first  day  of  the  June  term  of  ibis 
court,  A.  D.  1879;  to  which  order  of  reference  defendant  J.  S.  Galbraith  dulj 
excepts." 

We  presume  the  foregoing  order  was  correctly  made.  The  record 
brought  to  this  court  does  not  contain  all  the  pleadings,  nor  any  of 
"the  statements  and  admissions  of  the  respective  attorneys  for  said 
parties;"  and  hence  we  cannot  so  well  tell  as  the  district  court  could 
whether  this  case  was  properly  referred  or  not.  However,  from  the 
pleadings  brought  to  this  court,  which  consist  of  the  plaintiffs' 
amended  bill  of  particulars  and  the  answer  thereto  of  defendant  J.  8. 
Galbraith,  we  should  think  that  the  case  was  properly  referred.  It 
evidently  appeared  to  the  court  below  that  the  trial  of  the  case  would 
involve  "the  examination  of  mutual  accounts,"  and  therefore  that 
the  case  might  properly  be  referred  under  section  292  of  the  Civil  Code, 
and  under  the  authority  of  the  case  of  Williams  v.  Elliott,  17  Kan. 
523.  We  decide  this  question  upon  this  authority.  That  there  were 
a  great  many  items  in  the  account  sued  on  in  this  case,  on  both  sides 

of  such  account,  can  be  known  from  the  two  pleadings  above 
*708     referred   *to;  but  just  how  many  items   and  the  separate 

amount  of  each,  we  cannot  tell. 
2.  The  plaintiff  in  error  makes  the  point  that  the  report  of  the  ref« 
eree  was  not  filed  within  the  time  prescribed  by  the  oourt.  If  this 
were  true  in  fact,  we  suppose  the  point  would  be  a  good  one.  The 
plaintiff  in  error,  however,  did  not  make  this  point  in  the  court  be- 
low,  and  for  a  most  excellent  reason,  as  we  suppose,  and  be  should 
not  make  it  here.  It  indicates  that  he  has  but  little  faith  in  his  case. 
The  point  is  overruled.  The  report  was  filed  "within  the  time  al- 
lowed by  the  court." 

S.  Thebillof  particulars  of  the  plaintiffs  below  undoubtedly  stated  a 
good  cause  of  action.  Pleadings  in  actions  commenced  before  a  justice 
of  the  peace  are  generally  not  required  to  be  as  formal  as  pleadings  in 
actions  commenced  in  the  district  court;  and  no  objection  was  made 
to  this  pleading,  except  an  objection  to  the  introduction  of  any  evi- 
dence under  it,  because  it  did  not  state  a  cause  of  action. 

4.  It  was  not  substantial  error,  as  against  J.  S.  Galbraith,  for  the 
referee  to  permit  the  plaintiffs  to  dismiss  their  action  as  against  P. 
Galbraith.  Judgment  could  properly  be  rendered  against  anyone  or 
all  of  the  defendants. 

5.  Every  substantial  finding  of  fact  made  by  the  referee  against 
J.  S.  Galbraith,  we  think,  was  amply  sustained  by  the  evidence.  In 
some  respects,  the  referee  might  have  made  the  findings  much  stronger 
against  Galbraith  than  he  did. 

6.  And  we  think  the  findings  of  fact  support  the  judgment.  It  is 
idle  to  talk  about  J.  8.  Galbraith  not  having  notice  of  the  acceptance 
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by  the  llcCormioks  of  his  letter  of  guaranty.    Unless  John  M.  Henry 
committed  willful  and  corrupt  perjury,  J.  S.  Galbraith  received  actual 
notice  of  the  same  before  the  McCormicks  delivered  any  goods  to  the 
firm  of  Trowbridge  &  Galbraith,  and  J.  S.  Galbraith,  at  the  time, 
said  that  it  was  all  right.     Henry's  testimony  was  probably  true,  but 
there  was  sufficient  evidence  without  Henry's;  and,  from  the 
*709    evidence,  J.  S.  Galbraith  evidently  had  notice  in  Mact  substan- 
tially of  the  reception  of  all  the  goods  that  the  McCormicks 
delivered  to  Trowbridge  &  Galbraith  at  the  various  times  at  which 
they  were  delivered ;  but  even  if  he  did  pot  receive  any  such  notice, 
still  it  can  make  no  difference  under  his  guaranty.     It  was  admitted 
by  the  parties  that,  if  the  plaintiffs  below  were  entitled  to  recover, 
the  amount  that  was  found  by  the  referee  was  a  correct  amount. 

We  do  not  think  that  the  court  below  committed  any  substantial 
error  in  the  case;  but,  before  closing  this  opinion,  we  wish  to  say 
something  further  with  regard  to  said  letter  of  guaranty,  and  a  con- 
tract founded  thereon.     Said  letter  of  guaranty  reads  as  follows : 

"Atghisok,  Kansas,  February,  1875. 

"McCormiek  dt  Bro„  Chicago^  lU. — Gbntlhmen:  I  will  indorse  any  con- 
tract made  by  Trowbridge  &  Galbraith,  of  Atchison  city,  Kansas,  with  you  to 
sell  your  implements  and  articles  strictly  on  commission,  and  will  be  respon- 
sible for  the  fulfillment  of  the  said  contract  on  their  part;  but  it  is  provided 
that  said  Trowbridge  &  Galbraith  shall  not  contract  to  indorse  or  guaranty 
any  notes  received  by  them  for  the  sale  of  goods  and  articles  on  commission. 

••J.  S.  Galbbaith." 

It  will  be  seen  that  said  letter  indorses  '*any  contract,"  etc.,  for 
the  sale  of  McGormick's  "implements  and  articles,"  or  "goods  and 
articles,"  on  commission,  etc.,  provided  that  said  Trowbridge  &  Gal- 
braith should  **not  contract  to  indorse  or  guaranty  any  notes  received 
by  them  for  the  sale  of  goods  and  articles  on  commission."  Now, 
Trowbridge  &  Galbraith  did  not  in  fact  make  any  "contract  to  indorse 
or  guaranty  any  notes;"  nor  did  they  in.  fact  "indorse  or  guaranty 
any  notes;"  nor  did  they  assume  or  become  responsible  for  any  debt 
or  note  due,  or  to  become  due,  to  the  McCormicks.  They  did,  however, 
make  a  contract  that  possibly  went  a  little  beyond  what  said  guar- 
anty contemplated.  The  plaintiff  in  error  says  that  said  contract  re- 
ferred to  certain  printed  instructions,  which  were  made  a  part  of  the 

contract,  and  which  printed  instructions  provided  that,  "if  at 
*710    any  time  sales  have  been  made  by  you  [meaning  Trow*bridge  & 

Galbraith]  to  irresponsible  parties,  without  proper  security,  it 
is  distinctly  understood  that  you  shall  assume  such  notes,  and  per- 
sonally become  responsible  to  said  G.  H.  &  L.  J.  McGormick  for  the 
amoant  of  such  irresponsible  sales,  until  they  shall  have  been  prop- 
erly secured  or  paid."  Now,  we  do  not  think  that  said  printed  in- 
straotions  rendered  said  guaranty  nugatory,  inoperative,  or  void. 
Said  proviso  in  the  'guaranty  did  not  prevent  the  parties  from  mak- 
ing the  contract  for  Trowbridge  &  Galbraith  to  be  responsible  for 
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any  negligence  which  they  might  be  guilty  of  in  selling  articles  on 
credit  to  or  in  taking  notes  from  "irresponsible  parties,  without  proper 
security/'  and  to  "assume"  the  debts  and  notes  in  such  cases;  for  the 
law  would  make  them  liable  in  such  cases,  whether  they  expressly 
agreed  to  be  liable  or  not.  There  has  never  been  any  attempt,  however, 
on  the  part  of  the  plaintiffs  to  make  Trowbridge  &  Galbraith  or  J.  S. 
Galbraith  liable  for  any  debt  or  note  due  or  to  become  due  to  the  plain- 
tiffs for  any  articles  sold  on  commission  by  Trowbridge  &;  Galbraith  for 
the  plaintiffs.  The  claim  of  the  plaintiffs  is  for  money  actually  re- 
ceived and  collected  by  Trowbridge  &  Galbraith  for  the  plaintiffs,  and 
not  paid  over  to  them. 

The  judgment  of  the  court  below  will  be  affirmed. 

Bbbwer,  J«,  concurring.     Hobton,  C.  J.,  not  sitting. 


John  G.  Eggan  t;.  L.  M.  Briggs  and  another.  Copartners,  etc. 

January  Term,  1880. 

1.  Ouaranty:  Pleadings:  Admissions  in:  Bills  and  Notes.    Where  an 

action  is  commenced  before  a  justice  of  the  peace,  and  appealed  to  the  dis- 
trict court,  where  the  hist  trial  is  bad,  and  the  only  pleading  filed  in  the 
cade  is  a  bill  of  particulars,  which  was  filed  by  the  plaintiff  in  the  justice's 
court,  and  this  bill  of  particulars  set  forth  a  cause  of  action  upon  a  writ- 
ten guaranty,  indorsed  upon  a  promissory  note,  guarantying  the  pay- 
♦711  ment  of  sucli  note,  and  the  plaintiff  is  not  the  payee  of  the  note,  *and 
neither  the  note  nor  the  guaranty  shows  who  owned  the  note,  and  no 
affidavit  was  filed  "denying  the  execution  of  such  instrument,"  or  **ihe 
making  of  such  indoi*sement, ''  therefore,  Tield,  that  the  defendant,  by  fail- 
ing to  file  said  s^davlts,  admitted  conclusively  "the  execution  of  such 
instrument''  and  "the making  of  such  indorsement,'*  and  admitted pn'm a 
facie  all  that  such  note  and  indorsement  would  reasonably  prove,  by  way 
of  inference,  presumption,  or  implication;  but  that  by  such  failure  he 
did  not  admit  that  the  plaintiff  was  the  owner  of  said  note,  or  that  he 
had  any  interest  therein,  or  that  he  had  a  right  to  collect  the  same. 

2.  Bills  and  Notes:  Purchaser  of:  Ownership.    Where  a  person  pur- 

chases a  promissory  note  after  due  from  an  attorney  at  law,  who,  as  such 
person  knows,  has  no  authority  to  sell  the  same,  but  who  has  it  in  his 
possession  merely  for  collection,  such  person  does  not  thereby  obtain  any 
ownership  in  the  note,  or  any  interest  therein,  or  any  right  to  collect  the 
same.* 

1  When  a  person  has  obtained  possession  of  a  promissory  note  belonging  to  an- 
other person,  and  without  authority  undertakes  to  transfer  it  by  indorsing  it  in 
the  name  of  the  owner,  the  indorsee  acquires  no  title.  Thorpe  v.  Dickey,  (Iowa,) 
2  N.  W.  Rep.  681. 

An  indorsee  after  maturity  takes  the  note  enbject  to  all  equities  affecting  it, 
Lipsmeier  v.  Vehslage,  29  Fed.  Ilep.  175;  Tuttle  y.  Wilson,  (Minn.) 28  N.  W.  Rep. 
864;  Simons  v.  Morris,  (Mich.)  18  if.  W.  Rep.  625;  Woodsum  v.  Cole,  CCal.)  10  Pac. 
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8. :    foflsession:   Ownership:   Svidenoe.     Posseesion  of  a  not« 

(where  it  does  not  appear  upon  the  note  who  the  owner  thereof  is)  is 
prima  facie  evidence  of  ownership,  [Savings  Ass'n  v.  Barber,  85  Kan. 
494.  il  Pro.  Rep,  880;  CShalliBS  v.  Wylie,  85  Kan.  510, 11  Pac.  Rep.  488;] 
but  it  ma  J  be  shown  by  evidence  that  the  person  in  possession  is  not  the 
owner  of  the  note.'-  ' 

Error  from  Atchison  district  court. 

Action  brought  by  Eggan  against  Briggs  and  another,  on  a  written 
guaranty  for  the  payment  of  a  certain  promissory  note.  Trial  at  the 
January  term,  1878,  of  the  district  court,  and  judgment  for  the  de- 
fendants.    Eggan  brings  the  case  here. 

Greenlee  d  Jackson,  for  plaintiff  in  error. 

The  execution  of  the  contract  of  guai*anty,  as  set  foith  in  plaintiffs  bill  of 
particulars,  was  admitted,  and  there  was  no  issue  authorizing  evidence  to  be 
introduced.  Williams  v.  Norton,  3  Kan.  •295;  Ferguson  v.  Tutt,  8  Kan, 
♦376;  Reed  v.  Arnold,  10  Kan.  ♦1Q3;  Missouri  Eiver,  Ft.  S.  &  G.  R.  Co.  v. 
Wilson,  Id.  *112;  School-District  v.  Carter.  11  Kan.  ♦447;  Alvey  v.  Wilson,  9 
Kan.  *405;  Reed  v.  Sexton,  20  Kao»200;  Barnum  v.  Kennedy,  21  Kan.  ^181; 
lies  v.Elledge,  18  Kan.  296;  Wands  v.  School-District,  19  Kan.  206;  Holdea 
V.  Clark,  16  Kan.  350;  Lamson  v.  Falls,  6  Ind.  309;  Indianapolis  Ins.  Co.  v. 
Mason,  11  Ind.  189;  Warbritton  v.  Cameron,  10  Ind.  305;  Elliot  v.  Mills,  Id. 
369.  The  defendants  admit  the  contract.  Plaintiff  is  in  possession  of  the 
note,  and  entitled  to  recover.  Logan  v.  Cassel,  7  Reporter,  474;  2  Daniel, 
yeg.  Inst  §§  1192,  1195,  1200;  Bliss,  CodePJ.  §  51,  and  cases  cited;  Miller 
v.  Henry,  54  Ala.  120.    Possession  entitles  the  holder  to  sue  and  recover. 

Daniel,  Neg.  Inst.  §§  573,  691, 695, 812,  813,  1200;  Way  v.  Richard- 
*712      son,  8  Gray,  412.    *Under  the  pleadings,  the  plaintiff  was  entitled 

to  sue  in  his  own  name.  Cottle  v.  Cole,  ^  Iowa,  481-485;  Williams  v. 
Norton,  8  Kan.  295;  Meeker  v.Ciaghorn,  44  N*.  Y.  849;  Allen  v.  Brown,. Id. 
229. 

Everest  dt  Waggener,  for  defendants  in  error. 

Plaintiff  in  error,  as  the  evidence  and  findings  of  fact  show,  never  became 
the  owner  of  the  note  executed  by  Chapin,  and  could  maintain  no  action 
founded  on  the  guaranty  indorsed  thereon.  FUnt,  as  such  attorney,  holding 
the  note  for  collection  only,  had  no  authority  to  receive  anything  but  money 
for  the  payment  thereof,  as  an  attorney  at  law  has  no  right  to  receive  any* 
thing  but  money  in  satisfaction  of  a  demand  placed  in  his  hands  for  collec- 
tion, unless  specially  authorized  to  do  so  by  his  client.  Hannon  v.  Houston, 
i8  Kan.  561;  McCarver  v.  Nealey,  1  G.  Greene,  360;  Goodfellow  v.  Landis, 
36  Mo.  168;  Chilton  v.  WUlford,  2  Wis.  1;  Wilson  v.  Jennings,  3  0!i  o  St. 
528;  Card  v.  Walbridge,  18  Ohio.  411;  Ireland  v.  Todd,  36  Me.  149;  Maddux 
V.  Bevan,  39  Md.  485;  Stackhouse  v.  O'Hara,  14  Pa.  St.  88;  Campbell's  Ap- 
peal,  29  P^.  St.  401;  Stokely  v.  liobinson,  34  Pa.  St.  315;  Bowland  v.  State, 
58  Pi.  St.  196;  Willis  v.  Willis,  2  Jones,  159;  Gable  v.  Hain,  1  Pa.  264;  Kus- 
seH  V.  Drummond,  6  Ind.  216;  Corning  v.  Strong,  1  Ind.  329;  Jones  v.  Ran* 
8om,  3  Ind.  827;  Miller  v.  Edmonston,  8  Blackf.  291;  Walden  v.  Bolton,  55 
Mo.  405;  North  Missouri  B.  Co.  v.  Stephens,  36  Mo.  150;  Spears  v.  Leder« 

Rep.  831;  but  he  is  not  affected  by  equities  between  the  originftl  parties,  arising 
after  the  indorsement,  Whittaker  v.  Kuhn,  (Iowa,)  8  N.  W.  Rep.  127. 

^  Possession  of  a  note  is  prima  fade  evidence  of  ownership.  Langley  v.  Wads- 
worth,  (N.  Y.)  1  N.  E.  Rep.  106;  Lerch  Hardware  Co.  v.  First  Nat.  Bank  of  Co- 
lumbia, (Pa.)  5  AU.  Rep.  778;  Woodruff  v.  King,  (Wis.)  2  N.  W,  Rep.  452;  Mann 
V.  Second  Nat.  Bank  of  Springfield,  84  Kan.  716, 10  Pac.  Rep.  150. 
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gerber,  56  Mo.  465;  Farrington  v.  Park  Bank,  89  Barb.  645.  The  principle 
of  law  is  well  settled  that  one  who  buys  a  note,  bill,  or  other  negotiable  secu- 
rity, even  bona  flde^  and  for  value,  (%/%^  it  is  due,  from  one  who  has  no  title 
to  it,  acquires  no  title  thereto  as  against  the  true  owner.  Foley  v.  Smith,  6 
Wall.  492;  Thomas  v.  Kinsey,  8  Ga.42L  Flint,  as  an  attorney  at  law,  had 
no  rigtit  even  to  compromise  or  settle  said  claim,  without  special  authority 
therefor  from  the  true  owner  of  the  note.  Marbourg  v.  Smith,  11  Kan.  *562; 
Davidson  v.  Bozier,23  Mo.  887;  Holker  v.  Parker,  7  Cranch,  436-452;  Dodds 
V.  Dodds,  9  Pa.  St.  816. 

Valentine,  J.  This  action  was  commenced  before  a  justice  of  the 
peace,  appealed  to  the  district  court,  brought  on  petition  in  error  to 
the  supreme  court,  (Briggs  v.  Eggan,  17  Kan.  589,)  reversed,  and  re- 
manded to  the  district  court,  again  tried  in  the  district  court,  and 
again  brought  to  the  supreme  court  on  petition  in  error.  The  last 
trial  of  the  case  was  by  the  court  without  a  jury,  and  special 
*718  findings  both  of  law  *and  fact  were  made,  and  judgment  was 
rendered  in  favor  of  the  defendants,  Briggs  &  Watson,  and 
against  the  plaintiff,  John  G.  Eggan,  for  costs.  The  only 
pleading  filed  in  this  case,  and  upon  which  the  case  was  tried,  was 
a  bill  of  particulars  filed  by  the  plaintiff,  Eggan,  in  the  justice's 
court.  This  bill  of  particulars  set  forth  the  plaintiff's  cause  of  ac- 
tion, which  was  upon  a  written  guaranty  indorsed  upon  a  promissory 
note.  The  bill  of  particulars  gave  a  copy  of  the  note  and  guaranty, 
and  alleged  theilr  due  execution,  which  note  and  guaranty  are  in  words 
and  figures  as  follows : 

[Note.] 

''$127.  On  or  before  the  first  day  of  October,  I  promise  to  pay  Briggs  & 
Watson,  or  order,  the  sum  of  one  hundred  and  twenty-seven  dollars,  for  value 
received.  D.  M.  Chapin. 

''Farm.  AprU  22,  1870." 

[ludonexueni.] 

-July  26,  1870. 
"We,  the  undersigned,  guaranty  the  payment  of  the  within  note. 

*' Briggs  &  Watson." 

No  afiSdavit  was  filed  ''denying  the  execution  of  such  instrument, 
or  the  making  of  such  indorsement,"  and  hence  they  must  be  taken 
as  true  without  any  proof  thereof.  Justice's  Code,  §  8i,  Comp.  Laws 
1879,  p.  716;  Alvey  v.  Wilson,  9  Kan.  *405;  Pears  v.  Wilson,  ante, 
*343.  And  all  that  they  will  reasonably  prove  by  way. of  inference, 
presumption,  or  implication  must  also  be  taken  as  true,  unless  the 
contrary  is  shown.  Thus  far,  we  think,  counsel  agree;  but  beyond 
this  they  difPer.  Plaintiff's  counsel  seem  to  claim  that  the  defend- 
ants, by  their  failure  to  file  any  affidavit  as  aforesaid,  or  any  bill  of 
particulars,  admitted  conclusively  the  whole  of  the  plaintiff's  case; 
while  the  defendants'  counsel  claim  that  the  defendants,  by  such  fail- 
ure, admitted  nothing  conclusively,  except  "the  execution  of  such  in- 
strument," and  "the  making  of  such  indorsement,"  and  that  they  ad- 
mitted  nothing  further,  even  prima  facte,  except  what  this  instmment 
and  this  indorsement  would  reasonably  prove.     We  agree  with  coun- 
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for.  the  defendants.  The  faflure  to  file  a  bill  of  partionlars  in  a 
jastiee's  conrt  admits  nothing.  Zeigler  v.  Osbom,  ante^  *464« 
*714  And  *the  failure  to  file  an  affidavit  as  above  mentioned  ad- 
mits nothing,  except  the  execution  of  a  written  instrument,  the 
making  of  an  indorsement  thereon,  or  the  existence  of  a  partnership, 
when  these  things  are  set  forth  and  alleged  in  the  plaintiff's  bill  of 
particulars.  See,  also,  Stanley  v.  Fanner's  Bank,  17  Ran.  592,  596. 
The  facts  of  this  case,  as  shown  by  the  findings  of  the  court  below 
and  the  evidence,  are  substantially  as  follows:  That  on  April  22, 
1870,  D.  M.  Ghapin,  of  Nemaha  county,  Kansas,  executed  and  de- 
liTered  to  Briggs  &  Watson,  of  Muscotah,  Kansas,  the  said  promis- 
sory note  for  the  sum  of  $127,  payable  on  the  first  day  of  October, 
1870;  that  before  the  maturity  of  the  note,  Briggs  &  Watson  trans- 
ferred the  same  to  the  firm  of  Briggs  &  Enoch,  of  Bockford,  Illinois, 
and  as  a  part  of  the  same  transaction,  indorsed  said  note  as  follows : 
"July  26,  1870.  We,  the  undersigned,  guaranty  the  payment  of 
the  within  note«  Bbioos  &  Watson;"  that  after  the  maturity  of  the 
note,  some  time  in  the  year  1871,  Briggs  &  Enoch  sent  the  note  by 
express  to  the  agent  at  Centralia,  Nemaha  county,  Kansas,  with  di- 
rections to  collect  the  same  of  Ghapin,  or  turn  over  the  note  to  some 
responsible  attorney  at  law  for  collection;  that  one  Baldwin  was  the 
express  agent  at  Centralis,  and  received  the  note  for  the  purpose  of 
collection ;  that  the  note  was  past  due  at  the  time,  and  said  agent,  in 
accordance  with  his  instructions,  delivered  the  note  to  one  A.  M. 
Fhnt,  who  was  then  an  attorney  at  law  at  said  place ;  that  the  note 
was  delivered  for  the  purpose  only  that  said  Flint  as  such  attorney 
sboald  collect  the  same;  that  said  Flint  was,  at  said  time  and  place, 
an  attorney  at  law«  and  received  said  note  for  the  purpose  of  collect- 
ing the  same;  that  when  Flint  received  the  note  for  collection,  it  was 
long  past  doe,  and  he  never  received  any  direction,  power,  or  author- 
ity whatever  to  sell  or  transfer  said  note,  but  was  directed  as  an  at« 
tomey  at  law  to  collect  the  same  from  the  maker  thereof;  that  Flint 
had  no  title  to  said  note,  but  only  authority  as  an  attorney  at  law  to 
collect  the  money  duo  thereon,  and  transmit  the  proceeds 
*715  thereof  to  said  Briggs  &  Enoch,  the  own^ers  of  said  note ;  that 
Flint,  after  receiving  the  note  for  the  purpose  of  collection 
only,  attempted  to  sell  the  same,  and  did  deliver  it  to  the  plaintiff 
on  or  about  the  eleventh  day  of  April,  1871,  and  as  a  consideration 
for  such  pretended  sale,  Flint  took  Eggan*s  negotiable  note,  payable 
to  Flint,  for  (130;  that  Flint  also  received  from  Eggan  a  chattel 
mortgage  on  a  lot  of  farming  traps  and  machinery,  to  secure  the  pay- 
ment  of  Eggan's  note  to  him;  that  the  plaintiff  John  G.  Eggan,  be- 
fore and  at  the  time  he  claims  to  have  purchased  said  note  from 
Flint,  well  knew  and  had  full  knowledge  that  Flint  was  an  attorney 
st  law,  and  had  said  note  in  his  possession  for  the  purpose  of  collec- 
tion only,  and  well  knew  that  Flint  had  no  title  whatever  to  said  note, 
or  the  guaranty  thereon;  that  the  farming  traps  mortgaged  by  plain- 
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tiff  to  Flint  to  secure  his  (plaintiff's)  note  to  Flint  were  afterwards 
delivered  to  Flint,  and  held  by  him ;  that  the  firm  qf  Briggs  t  Enoch 
never  knew  of  said  pretended  sale  of  said  note  by  Flint  to  plaintiff, 
until  after  the  commencement  of  this  suit,  and  never  at  any  time  or 
in  any  manner  ratified  or  adopted  any  act  of  Flint,  connected  with 
said  pretended  Sale,  and  never  received  any  proceeds  or  benefits  there- 
from or  by  reason  thereof;  that  the  firm  of  Briggs  &  Watson  never 
made  any  contract  of  guaranty  of  payment,  or  any  guaranty  what- 
ever to  plaintiff,  of  said  note,  and  never  exeooted  or  delivered  any 
guaranty  or  indorsement  to  plaintiff,  and  never  transferred  or  de- 
livered said  note  to  plaintiff;  that  the  said  firm  of  Brip:g8  &  Enoch 
claims  the  payment  of  said  note  by  reason  of  the  guaranty  thereon 
from  said  firm  of  Briggs  &  Watson ;  that  the  defendants  never  prom- 
ised to  become  bound  to  plaintiff  for  the  payment  of  said  note,  and 
never  assumed  the  payment  thereof  to  him ;  that  no  payments  have 
been  made  on  said  note  or  on  said  contract  of  guaranty,  and  at  the 
maturity  of  the  note,  the  maker  thereof,  D.  M.  Ghapin,  was  wholly 
insolvent. 

As  conclusions  of  law,  upon  the  findings  of  fact  and  evidence  on 
the  trial  of  said  case,  the  court  found  that  the  plaintiff  was  not  the 
owner  of  said  note,  and  had  no  right  to  recover  from  the  de- 
*716  fendants  by  reason  of  the  guaranty  thereon;  Hhii  the  plain- 
tiff never  acquired  any  title  to  said  note,  or  any  guaranty 
thereon,  and  wholly  failed  to  show  any  right  to  recover  in  said  action ; 
that  the  firm  of  Briggs  &  Enoch,  ever  since  July  26,  1870,  has  been, 
and  now  is,  the  lawful  owner  and  holder  of  said  note,  and  the  indorse- 
ments and  guaranty  thereon ;  that  Flint  had  no  right,  power,  or  au- 
thority to  sell,  transfer,  or  deliver  said  note  or  indorsements  thereon 
to  plaintiff ;  and  that  the  defendants  were  entitled  to  judgment  against 
plaintiff  for  all  costs  in  said  action  in  their  behalf  paid  out  and  ex- 
pended ;  and  judgment  was  given  and  entered  for  such  costs.  No 
exceptions  were  taken  to  any  one  of  said  findings  of  fact  or  conclu- 
sions of  law;  but  a  motion  was  made,  however,  for  a  new  trial,  upon 
various  grounds,  including  alleged  errors  in  making  said  findings  and 
conclusions. 

We  think,  however,  that  the  findings  and  conclusions  were  correct, 
and  that  they  sustain  the  judgment  rendered  upon  them.  Indeed, 
we  do  not  think  that  the  court  below  erred  in  any  particular.  Under 
the  pleadings,  we  think  the  defendants  had  the  right  to  show  that  the 
plaintiff  did  not  own  said  promissory  note,  and  that  he  did  not  have 
any  right  to  collect  the  same;  and  we  think  they  did  show  it.  Said 
promissory  note,  and  the  indorsement  thereon,  did  not  show  that  the 
plaintiff  owned  the  note,  or  that  he  had  any  interest  therein,  or  that 
he  had  any  right  to  collect  the  same.  They  did  not  show  who  did 
own  the  note;  hence,  proof  that  Briggs  &  Enoch  owned  the  note  was 
not  a  contradiction  of  the  terms  of  said  note,  or  of  said  indorsement, 
but  was  perfectly  in  accordance  therewith ;  and  Briggs  &  Enoch  did 
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own  the  note,  and  not  the  plaintiff.  The  purchase  of  the  note  by  the 
plaintiff  after  it  was  due,  from  a  person  that  the  plaintiff  knew  had 
no  authority  to  sell  it,  but  who  had  it  merely  for  collection,  could 
certainly  give  no  property  in  it,  or  right  to  it,  to  the  plaintiff.  A.n 
attorney  at  law  receiving  a  promissory  note  for  collection  has  no  au- 
thority io  sell  it.  See  authorities  cited  by  counsel  for  defendants, 
and  also  Hannon  v.  Houstcfn,  18  Kan.  561 ;  Marbourg  v.  Smith,  11 
Kan.  *554,  •562.  And  if  he  does  sell  it  under  such  cir- 
*717  cumstancea  as  existed  in  this  case,  the  ^purchaser  gets  no  title 
to  it  or  interest  in  it.  We  agree  with  counsel  for  plaintiff  that 
possession  of  a  note,  where  the  note  itself  and  the  indorsements 
thereon  do  not  show  who  the  owner  is,  is  prima  facie  evidence  that 
the  person  in  possession  is  the  owner,  and  has  a  good  title  to  it ;  but 
where  the  note  does  not  in  fact  belong  to  such  person,  such  posses- 
sion does  not  prevent  the  owner  of  the  note,  or  the  payer  thereof,  or 
any  other  person  having  an  interest  therein,  from  showing  that  the 
person  in  possession  is  not  the  owner  of  the  note,  and  that  he  has 
no  right,  title,  or  interest  in  it  or  to  it.  And  we  do  not  suppose  that 
counsel  will  claim  that  a  person  who  has  no  interest  in  a  note,  and 
BO  authority  from  the  owner  concerning  it,  can  collect  the  amount 
thereof,  although  he  may  in  fact  be  in  the  actual  possession  thereof. 

The  judgment  of  the  court  below  will  be  affirmed* 

(All  the  justices  concurring.) 
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January  Term,  1880. 

« 
1.  Tascation:  Description  of  Land;  Sufficient.  A  certain  piece  of  land 
was  assessed  and  taxed  for  several  years  under  the  following  description, 
to-wit:  "The  S.  W.  ^,  survey  18,  170  acres,  K.  H.  B.  I.  L.,  Jefferson 
eoanty,  Kansas* "  This  de8eription«  written  out  in  full,  means  as  fol- 
lows: ^*Tbe  south-west  quarter  of  survey  18,  containing  170  acres  of  the 
Eaw  or  Kansas  half-breed  Indian  lands,  situated  in  Jefferson  county, 
Kansas."  There  was  a  piece  of  land  in  Jefferson  county,  containing 
about  682.45  acres,  known  on  the  survey  plats  of  the  United  States  as 
*'8urvey  eighteen  of  the  Kansas  half-breed  lands. "  This  piece  of  land  was 
subdivided,  prior  to  its  being  taxed,  by  the  county  surveyor,  who  made 
the  south-west  division  thereof  to  contain  about  1 70  acres.  The  owner  of 
the  land  generally  paid  the  taxes  thereon,  but  for  the  years  1873  and  1874  . 
did  not  do  so,  and  the  present  plaintiff  purchased  the  land  at  a  tax  sale 
for  such  taxes,  and  obtained  a  tax  deed  for  such  land.    The  plaintiff, 

however^  afterwards  came  to  the  conclusion  that  said  description  of 
^18     the  land  was  void,  and  therefore  that  his  tax  title  was  void,  and  *lie 

therefore  commenced  this  action  under  tlie  statute  (section  146  of  tlie 
tax  law)  against  the  board  of  county  commissioners,  to  recover  the  money 
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which  he  had  previooslj  pl^d  in  procuring  said  tax  title.  Held  that,  un- 
der the  circumstances  of  this  case,  said  description  is  not  void,  nor  is  it 
voidable  to  the  extent  that  it  can  be  declared  void  in  this  action.^ 

Irregularity  in  Tax  Levy:   Tax  Sale  not  Void.     In  1873 


the  county  commissioners  of  Jefferson  county,  in  levying  the  various 
taxes  on  the  taxable  property  of  said  county,  did  not,  in  every  instance, 
and  for  each  particular  tax,  state  in  their  record  that  they  levied  a  oeii^ain 
number  of  mills  on  the  dollar ,  but  merely  stated  that  they  levied  such 
number  of  mills,  omitting  the  words  "on  the  dollar."  But  their  intention 
was  easily  understood.  The  taxes  were  ail  made  out  properly  and  placed 
upon  the  tax-roll,  as  usual,  and  collected  in  the  ordinary  way,  and  no 
questions  were  raised.  Held,  that  the  failure  on  the  part  of  the  county 
board  to  make  their  levy  more  definite  was  a  mere  irregularity,  and  tliat 
it  did  not  render  the  tax  sale  or  any  of  the  other  tax  proceedings  abso- 
lutely void. 

3. :  Certified  Tax-BolL    Also  T^eld,  that  the  failure  of  the  county 

clerk  to  attach  his  certificate  to  the  said  tax-roll  of  1873  is  a  mere  irregu- 
larity, and  that  neither  the  tox-roll  nor  the  subsequent  proceedings  can 
now  be  held  void  merely  because  of  such  failure. 

Error  from  Jefferson  district  court. 

Action  brought  by  Johnson  against  the  board  of  commissioners  of 
Jefferson  county,  to  recover  for  money  by  him  paid  upon  a  certain 
tax  sale  which  be  claimed  to  be  invalid.  Trial  at  the  June  tenn» 
1878,  of  the  distHct  court,  and  judgment  for  the  plaintiff.  The  de- 
fendant brings  the  case  here. 

Peck,  Ryan  d  Johnson  and  W.  F.  OUluly,  for  plaintiff  in  error. 

Keeler  d  Oephart,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  F.  M.  Johnson 
against  the  board  of  county  commissioners  of  Jefferson  county,  to  re* 
eover  for  money  paid  by  him  upon  a  certain  tax  sale  claimed  by  him 
to  be  invalid.     This  sale  was  conBummated  on  May  6,  1874,  for  the 

taxes  of  1 873.  The  plaintiff  (defendant  in  error)  claims  that 
*719     this  sale  wals  void,  for  the  following  reasons :  **'(!)  There  was 

no  sufficient  description  of  the  land  sold,  (2)  The  sale  was 
for  many  times  the  amount  of  the  taxes  levied.  (3)  No  certified  tax- 
roll  of  1873  was  ever  delivered  to  the  county  treasurer. "  We  shall 
consider  these  reasons  in  the  above  order. 

1.  The  description  under  which  said  land  was  taxed  and  sold  was 
as  follows :  "The  8.  W.  J,  survey  18, 170  acres,  K.  H.  B.  LL.,  Jeffer- 
son  county,  Kansas."  This  description,  written  out  in  full,  means 
as  follows:  "The  south-west  quarter  of  survey  18,  containing  170 
acres  of  the  Kaw  or  Kansas  half*breed  Indian  lands,  situated  in 

^A  description  in  a  tax  deed  as  follows:  "The  north  part  of  the  north-eaat 
quarter  of  section  number  ten,  townsbip  number  fifteen,  range  number  twenty- 
three  east,  containing  one  hundred  acres,  situated  in  the  county  of  Johnson, state 
of  Kansas,  "—held  not  so  uncertain  and  indefinite  as  to  invalidate  the  deed. 
Martz  V.  Newton,  29  Kan.  881.  See,  also,  Krutz  v.  Chandler,  83  Kan.  659,  0  Pac 
Rep.  170. 
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Jeflferson  coanty,  Kansas.'*  It  appears  from  the, facts  admitted  and 
proved  in  this  case  that  there  was  and  is  a  piece  of  land  containing 
about  682.45  acres,  situated  in  said  JefiFerson  county,  designated  on 
the  official  survey  plats  of  the  United  States  as  ''suryey.eigbteen  (18) 
of  the  Kansas  half-breed  lands;"  that  this  land  was  never  divided  or 
subdivided  by  authority  of  the  United  States  into  quarter  sections  or 
otherwise,  but  that,  in  1867,  the  county  surveyor  of  Jefiferson  county 
divided  and  subdivided  it,  making  the  south-west  division  thereof  to 
contain  about  one-fourth  of  the  entire  tract,  or  about  170  acres.  And 
it  also  appears  that  this  survey  or  division  and  subdivision  of  the 
tract  made  by  the  county  surveyor  was  properly  recorded  in  the 
county  surveyor's  registry  of  Jeflferson  county,  as  provided  by  law, 
(Gen.  St.  2Sd,  290 ;)  that  at  this  time  said  south-west  subdivision 
was  owned  and  occupied  by  Philip  Bowers;  that  from  that  time 
hitherto  said  south-west  subdivision  has  been  assessed  and  taxed  and 
known  to  the  county  officers  of  Jeflferson  county  by  the  description 
ander  which  it  was  sold  to  the  plaintiflf;  that  said  Bowers  paid  the 
taxes  on  said  land  as  so  assessed  and  taxed  from  1867  up  to  1871; 
that  about  1871  or  1872,  G.  B,  Hinas  became  the  owner  of  the  land 
(said  subdivision)  by  virtue  of  a  sheriff's  deed  and  a  deed  of  convey- 
ance from  Bowers  to  himself;  that  the  land  was  afterwards  sold  for 

the  taxes  of  1872;  that  Hines  became  the  purchaser  of  the 
*720    tax-sale  certificate,  and  afterwards  procured  a  tax  deed  *thereon, 

in  which  tax-sale  certificate  and  tax  deed  the  land  was  de- 
scribed as  ''the  south-west  quarter  of  survey  eighteen  (18)  of  the  Kan- 
sas half-breed  lands;"  that  on  May  6,  1874,  the  land  was  again  sold 
for  taxes, — this  time  for  the  taxes  of  1873, — and  the  plaintiff  was  the 
purchaser  as  aforesaid,  paying  therefor  $110.78;  that  on  December 
21,  1874,  the  plaintiff  paid  the  taxes  on  said  land  for  the  year  1874, 
and  had  the  amount  thereof,  which  was  $124.81,  iiidorsed  on  his 
tax-sale  certificate;  that  about  the  ninth  of  January,  1878,  the  plain- 
tiff supposed  that  he  had  discovered  that  "said  tax  sale  was  invalid, 
and  asked  the  county  clerk  to  indorse  on  &aid  certificate  a  refusal  to 
make  a  tax  deed  thereon;"  that  the  clerk  probably  did  not  make  any 
such  indorsement,  but  why  he  did  not,  is  not  shown ;  that  on  April 
9, 1878,  the  plaintiff  delivered  said  tax^sale  certificate  to  the  clerk, 
who  executed  a  tax  deed  to  him  thereon;  that  on  the  same  day  the 
plaintiff  presented  his  claim  to  the  board  of  county  commissioners 
for  the  sum  of  $381.36,  for  said  taxes  paid  by  him,  and  interest 
thereon,  and  costsy  claiming  that  the  whole  of  the  tax  proceedings 
with  reference  to  said  land  were  void.  The  commissioners  rejected 
his  claim,  and  then  he  appealed  to  the  district  court,  where  his  claim 
was  allowed,  and  then  the  commissioners  brought  the  case  to  this 
eoort  for  review* 

The  facts  admitted  and  proved  also  show  that  there  was  no  other 
land  in  Jefferson  county  that  would  answer  to  the  description  by 
which  this  land  was  assessed^  taxed,  sold,  and  conveyed,  and  this 
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land  was  not  assessed  or  taxed  by  any  other  desoription.  The  de- 
scription used  by  Bowers  and  Hines  in  giving  and  receiving  deeds, 
except  said  tax  deed  executed  to  Hines,  was  different  from  the  de- 
scription used  in  said  tax  proceedings,  being  by  metes  and  bounds. 
With  reference  to  descriptions  of  lands  used  in  tat  proceedingSi  we 
would  refer  to  the  following  statutes:  Gen.  St.  1868,  p.  1049,  §  93 ; 
Comp.Laws  1879,  pp.  962,  970,  §§  119,  158.  Said  sections  93  and 
119  read  as  follows : 

"It  shall  be  sufficient  to  describe  lands,  in  all  proceedings  relative  to 
*721       assessing,  advertising,  or  selling  the  same  for  taxes,  *by  initial  let- 
ters, abbreviations  and  figures,  to  designate  the  township,  range,  seo- 
tion,  or  parts  of  section,  and  also  the  number  of  lots  and  blocks." 

Said  section  158  reads  as  follows : 

"In  all  advei-tisemeuts,  certificates,  papers,  or  proceedings  relating  to  the 
assessment  and  collection  of  taxes  and  proceedings  founded  thereon,  any  de- 
scription of  lands  which  shall  indicate  the  land  intended  with  ordinary  and 
reasonable  certainty,  and  which  would  be  sufficient  between  grantor  and 
grantee  in  an  ordinary  conveyance,  shall  be  sufficient." 

With  reference  to  irregularities,  we  would  cite  the  following  statute : 

"No  Irregularity  in'the  assessment  roll,  nor  omission  from  the  same,  nor 
mere  irregi^arities  of  any  kind  in  any  of  the  proceedings,  shall  invalidate  any 
such  proceeding,  or  the  title  conveyed  by  the  tax  deed;  nor  shall  any  failure 
of  any  officer  or  officers  to  perform  the  duties  assigned  him  or  them  upon  the 
day  specified  work  an  invalidation  of  any  such  proceedings,  or  of  said  deed." 
Gen.  St.  1868,  p.  1057,  §  113;  Comp.  Laws  1879,  p.  967,  §  139. 

For  decisions  with  reference  to  the  sufficiency  and  insufficiency  of 
descriptions  in  general  of  land,  see  cases  cited  by  Mr.  Hilliard  in  2 
Hil.  Eeal  Prop.  c.  88,  pp.  517-549,  §§  51-115,  'Also,  see,  4  D.  8. 
Dig.  (F.  S.)  pp.  529-544,  pars.  1437-1751. 

The  objections  urged  against  the  description  in  the  present  case 
are  as  follows :  It  would  be  difficult  to  ascertain  the  exact  boundaries 
of  the  south-west  quarter  of  said  survey  18,  as  snob  boundaiies  have 
never  been  established  except  by  the  county  surveyor  of  Jefferson 
county,  and  as  said  survey  is  of  a  trapezoidal  form,  bounded  on  the 
south  side  by  the  Kansas  river,  with  its  east  and  west  boundary 
lines  of  unequal  lengths,  containing  more  than  four  times  170  acres 
of  land,  and  the  land  in  question  being  designated  in  said  descrip- 
tion by  initial  letters  only.  Now,  under  all  the  authorities,  descrip- 
tions may  be  made  in  any  form  or  in  any  manner  which  the  parties 
may  choose,  provided  such  descriptions  are  not  so  uncertain  or  in- 
definite as  to  render  it  impossible  to  ascertain  where  the  land 
^722  lies.  *If  such  descriptions  are  sufficiently  definite  to  desig- 
nate the  land  by  the  aid  of  surrounding  circumstances,  or  if 
they  can  be  made  sufficiently  definite  by  the  aid  of  matters  or  things 
had  in  contemplation  by  the  parties,  then  such  descriptions  will  be 
held  to  be  sufficient  and  valid,  although  they  might  be  considered 
slightly  defective  if  viewed  by  themselves  alone  or  without  the  aid  of 
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anxiliaiy  eircumstanceB.    Indeed,  descriptions  are  never  absolutely 
perfect  in  and  of  themselves.    They  always  need  the  aid  of  some- 
thing outside  of  their  own  expressed  terms.     If  a  description  refers 
to  a  Beetion  corner,  the  location  of  this  section  corner  must  always 
be  ascertained  from  somethixig  wholly  independent  of  the  description 
itself.    It  most  be  ascertained  from  fi^ld  notes,  from  plats,  from  snr- 
Teys,  and  from  the  recollection  of  witnesses.     If  the  description  re- 
fers to  a  section  line,  then  the  location  of  this  section  line  must 
be  BBoertained  in  the  same  manner;  or  if  it  refers  to  a  quarter  sec- 
tioD,  then  the  boundaries  of  this  quarter  section  mast  be  ascertained 
by  the  same  processes ;  and  in  ascertaining  these  boundaries,  there  is 
always  room  for  differences  of  opinion,  for  disputes  and  litigation. 
Quarter  sections  are  generally  supposed  to  be  square,  and  ^o  be  exact 
fourths  of  the  sections  of  which  they  form  a  part;  but  while  this  sup- 
position approaches  truth,  it  is  scarcely  ever  correct.     Quarter  sec- 
tioDs  are  seldom,  if  ever,  squares.     Nor  are  they  rectangles,  or  par* 
allelograms,  or  even  trapezoids;  but  in  nearly  all  cases  they  are 
pore  and  simple  trapeziums,  and  sections  are  equally  as  bad.  They  are 
usaally  bounded  by  four  section  corners,  unequally  distant  from  each 
other,  and  four  quarter  section  corners  not  on  a  line  with  the  section 
corners,  and  four  broken  lines  of  unequal  lengths  passing  through 
these  corners,  with  no  portions  of  such  lines  parallel,  and  none  of  the 
angles  right  angles,  and  each  section  containing  four  quarters  of  un- 
equal size,  and  such  as  we  have  heretofore  described.    Of  course,  the 
government  intends  that  each  section  shall  be  a  square,  containing 
640  acres  of  land ;  and  while  sections  in  fact  closely  approach  these 
ideal  sections  in  form  and  size,  yet  they  never  in  fact  reach 
*72S    to  such  perfection.     The  quarter  ^section  corner  in  the  mid- 
dle of  the  section  is  seldom,  if  ever,  established  by  the  gov- 
emmfint,  and  the  other  corners  are  often  so  obliterated  that  no 
person  could  tell  where  they  originally  stood.     Yet,  with  all  these 
irregularities  and  uncertainties  incident  to  government  surveys,  gov- 
ernment corners,  and  government  lines,  there  can  be  but  little  dif- 
ficulty in  making  good  and  valid  descriptions  founded   upon  such 
surveys.     "The  N.  W.  i  of  the  S.  E.  i  of  the  N.  W.  i"  pf  a  cer- 
tain section  of  land  would  be  a  valid  description  of  a  piece  of  land  in 
sach  section,  although  such  a  piece  of  land  would  not  touch  a  gov- 
ernment comer  nor  a  government  line,  and  no  one  could  tell,  with- 
out a  survey,  its  exact  location  or  its  exact  form  or  size.     It  would 
contain  about  ten  acres  of  land  in  nearly  a  square  form. 

We  do  not  think  that  the  description  in  the  present  case  is  void; 
and  whether  it  is  voidable  or  not,  we  do  not  think  that  it  is  necessary 
now  to  decide.  It  contains  but  few  more  of  the  elements  of  uncer- 
tainty than  descriptions  usually  do;  and  these  elements  of  uncer- 
tainty are  but  slightly  greater  than  such  elements  usually  are.  Cer- 
tainly, none  of  the  persons  interested  in  knowing  what  this  description 
flieant  bad  any  right  to  be  misled  by  it;  and  it  can  scarcely  be  pos- 
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sible  that  any  person  was  misled  by  it.  Hines  owned  the  land,  and 
knew  that  it  was  taxable;  he  knew  that  it  had  previously  been  taxed 
by  this  description;  and  be  onght  to  have  known  that  it  was  so  taxed 
at  this  time.  At  this  time,  it  was  taxed  by  this  description,  and  was 
not  taxed  by  any  other  description.  Hines  ought  to  have  known  this. 
He  knew  whether  he  paid  his /taxes  or  not.  He  onght  to  have  paid 
them ;  but  he  did  not  do  so,  and  his  land  was  sold  for  such  taxes. 
And  it  was  sold  by  said  description,  and  Johnson  bought  it,  and  aft- 
erwards a  tax  deed  was  issued  thereon  to  him.  Now,  if  the  county 
is  bound  to  pay  these  taxes  back  to  Johnson,  then  Hines  will  proba- 
bly be  wholly  relieved  from  paying  the  same,  and  the  county  will 
probably  have  to  lose  them.     This  would  not  be  just.     But  if,  on  the 

other  hand,  the  county  does  not  pay  these  taxes,  then  Hines 
*724     may  have  to  pay  them,  or  lose  his  *land;  and  it  would  be 

right  that  he  should  do  the  one  or  the  other.  And  while  there 
is  a  prospect  for  Johnson  to  get  his  money  or  the  land  from  Hines, 
he  should  not  recover  the  money  from  the  county.  The  description 
and  the  tax  deed  founded  thereon  uot  being  void;  but,  being  at  most 
only  voidable,  if  Johnson  should  put  his  tax  deed  on  record,  and 
then  occapy  the  land  for  the  period  of  time  prescribed  for  the  limit- 
ation of  actions  in  tax-title  cases,  he  would  get  a  good  title  to  the 
land.  • 

He  now  has  at  least  an  inchoate  title,  which  may  in  time  ripen  into 
a  perfect  title;  and  if  it  should  ripen  into  a  perfect  title,  then  he 
will  have  the  land,  and  the  county  will  have  the  taxes.  And  if 
Hines  makes  no  objections  to  the  forthcoming  of  such  an  event,  John- 
son should  not;  but  if  Hines  should  object,  (and  whether  he  will  or 
not  does  not  yet  appear,)  still  the  county  may  be  able  to  retain  the 
taxes.  Certainly  it  will  if  no  action  is  brought  by  any  person ;  and 
it  will  if  Hines  should  bring  the  action  and  fail.  And  even  if  Hines 
should  bring  the  action  aud  succeed,  if  the  action  were  for  the  recov 
ery  of  the  land,  or  to  set  aside  any  of  the  tax  proceedings,  the  county 
would  still  retain  the  taxes ;  for,  before  Hines  could  obtain  any  re- 
lief, he  would  have  to  pay  to  Johnson  the  full  amount  of  the  taxes 
paid  by  Johnson,  with  interest,  and  the  county  would  still  retain  the 
taxes  paid  to  it.  If,  however,  Johnson  should  commence  the  ac- 
tion, and  should  fail  because  the  sale  was  invalid,  then  the  ooanty 
would  be  liable  to  pay  back  the  taxes,  under  section  146  of  the  tax 
law.  Comp.  Laws  1879,  pp.  968,  969.  And  that  would  be  soon 
enough  for  the  county  to  pay  them.  As  the  tax  deed  is  not  void,  but 
at  most  ouly  voidable,  we  think  that  Johnson  should  first  exhanst  all 
his  remedies  to  make  his  tax  deed  available  before  asking  the  county 
commissioners  to  refund  any  of  the  money  paid  by  him  for  his  tax 
title.  A  purchaser  of  tax  titles  should  treat  the  county  (which  is  sub- 
stantially his  grantor)  with  the  utmost  good  faith,  and  should  try  to 
get  either  the  land  or  the  taxes  from  the  person  who  ought  to  pay 
the  taxes,  before  he  comes  back  to  the  county  asking  for  a  repay- 
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^25  ment  of  the  same.  Of  course,  if  the  sale  *wa8  clearly  and  ab- 
aolutely  void,  he  would  not  be  required  to  take  all  this  trouble. 
Bat  in  this  case,  as  we  have  already  stated,  the  sale  is  not  clearly 
and  absolutely  void,  but  at  most  only  voidable.  Johnson,  however, 
claims  that  the  sale  was  void  for  two  other  reasons ;  but,  as  we  do 
not  think  that  the  sale  was  void  for  these  two  reasons  any  more  than 
for  the  reason  of  an  indefinite  description  of  the  land,  and  at  most 
was  only  voidable,  all  that  we  have  said  with  reference  to  void  and 
Toidable  sales,  while  discussing  said  indefinite  description,  will  apply 
to  these  other  two  reasons.  We  shall  now  consider  these  other  two 
reasons. 

2.  The  claim  that  "the  sale  was  for  many  times  the  amount  of 
taxes  levied"  is  founded  upon  the  fact  that  the  board  of  county  com- 
missioners, in  levying  the  various  taxes  for  the  year  1878  on  the  tax- 
able property  of  JefiFerson  county,  did  not,  in  every  instance,  and  for 
»eb  particular  tax,  state  in  their  record  that  they  levied  a  certain 
number  of  mills  on  the  doUar,  but  merely  stated  that  they  levied  such 
nomber  of  mills,  oinitting  the  words  "on  the  dollar."  But  no  one 
seems  to  have  been  niisled  as  to  what  the  county  commissioners 
meant,  and  we  do  not  think  that  any  person  familiar  with  county 
business  could  have  been  misled  as  to  what  they  meant.  None 
of  the  county  officers  were  misled.  The  county  clerk  calculated  the 
taxes  correctly,  and  placed  them  upon  the  tax-roll  as  usual,  and  they 
vere  collected  in  the  ordinary  way.  In  the  present  case  the  land 
was  sold  for  just  the  amount  of  the  taxes  placed  upon  the  tax-roll,  and 
the  amount  appearing  to  be  due  against  the  land,  with  interest,  pen- 
alty,  and  cost.  It  does  not  appear  that  any  question  had  ever  before 
been  raised  with  regard  to  said  levy.  We  think  the  failure  on  the 
part  of  the  county  board  to  make  the  levy  more  definite  was  a  mere 
inegnlarity,  and  that  it  did  not  render  the  tax  sale  or  any  of  the  other 
tax  proceedings  absolutely  void. 

3.  Neither  was  the  failure  of  the  county  clerk  to  attach  his  certifi- 

eate  to  the  tax*roli  of  1878  anything  more  than  a  mere  irregu- 
*786  laxity;  and  we  cannot  now,  at  this  late  day,  and  *after  the 
tax-roll  has  been  considered  valid  for  several  years,  hold  that 
it  and  all  the  subsequent  tax  proceedings  for  that  year  are  void,  merely 
because  of  such  failure.  If  these  questions  had  been  raised  earlier,  or 
if  they  were  now  to  be  considered  as  between  the  original  owner  of  the 
land  and  the  tax-title  purchaser,  and  the  original  owner  of  the  land 
was  desirous  of  paying  his  taxes  and  redeeming  his  land,  and  the 
tax-title  purchaser  was  resisting  the  same,  we  should  be  much  more 
inclined  to  consider  said  irregularities  as  of  a  serious  nature  and  of 
far  greater  importance  than  we  now  do  under  the  circumstances  of 
this  case. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

(All  the  justices  concurring.) 
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A.  H.  Hbrzog  V.  OsoAB  L.  Gbboo. 

January  Term,  1880. 

1.  Quieting  Title :  Tender  of  Taxes.    Where  a  tax  sale  is  made  for  a  sum 

in  substantial  excess  of  the  legal  tax,  penalty,  and  costs,  the  owner  of  the 
land  may,  unless  prevented  by  the  running  of  the  statute  of  limitations, 
maintain  an  action  to  quiet  title  against  the  hdlder  of  the  tax  deed  issued 
upon  such  sale  upon  tender  to  him  of  the  legal  tax,  penalty,  costs,  and  in- 
terest. ^ 

2.  •    In  such  a  case  no  tender  to  the  county  treasurer  is  required. 

Error  from  Osborne  district  court. 

Action  to  quiet  title,  brought  by  Gregg  agaiust  Herzog.  Trial  at 
the  September  term,  1879,  of  the  district  court,  and  judgment  for  the 
plaintiff.     The  defendant  brings  the  case  here. 

Hays  dk  Barbour,  for  plaintiff  in  error. 

Waldrond  d  Mitchell,  for  defendant  in  error. 

^727  *Bbewer  J.  This  case  is  here  from  ah  order  overruling  a  de- 
murrer to  the  petition,  and  a  judgment  following  for  want  of 
an  answer.  The  facts  are  these :  Plaintiff  was  the  owner  of  a  tract 
of  land.  Failing  to  pay  the  taxes  thereon,  the  land  was  sold,  and  de- 
fendant became  the  purchaser.  A  tax  deed  was  issued  upon  such 
sale.  It  appeared  that  a  portion  of  the  taxes  for  which  the  land  was 
sold  was  illegal.  Within  two  years  from  the  date  of  the  tax  deed, 
plaintiff  tendered  a  sum  large  enough  to  cover  all  the  legal  taxes,  pen- 
alty, interest,  and  costs.  The  tender  was  made  to  the  defendant,  but 
was  refused ;  whereupon  plaintiff  brought  his  action  alleging  these 
facts,  keeping  his  tender  good,  and  praying  for  a  decree  quieting  his 
title. 

Two  objections  are  made  to  the  ruling  of  the  district  court :  First, 
that  the  fact  that  a  portion  of  the  taxes  for  which  a  sale  is  made  is 
illegal  is  no  ground  for  disturbing  the  title  conveyed  by  the  deed; 
and»  second^  that  the  tender  was  not  made  to  the  county  treasurer. 
Neither  of  these  objections  is  tenable.  The  first  is  really  disposed  of 
by  the  case  of  MoQuesten  v.  Swope,  12  Kan.  *32.  In  that  case,  in  an 
action  of  ejectment,  a  tax  deed  was  interposed  as  a  defense;  but,  it 
appearing  that  the  sale  was  for  a  sum  in  substantial  excess  of  the 
legal  tax,  penalty,  and  costs,  the  deed  was  adjudged  invalid,  and  no 
defense.  That  was  a  law  action;  this  one  in  equity.  If  the  defense 
failed  in  that,  a  fortiori  it  should  in  this.     There,  as  here,  no  statute 

1  This  case  applied,  see  Pritchard  v.  Madren,  24  Kan.  *486;  Wilder  v.  CockshaU. 
25  Kan.  ♦504;  McKeen  v.  Haxtun,  Id.  *698;  Russell  v.  Hudson,  28  Kan.  103.  In  an 
action  to  quiet  title  as  against  the  holder  of  a  tax  deed,  it  is  not  always  necessary 
that  the  plaintiff  should,  in  all  cases  before  bringing  his  suit,  tender  to  the  tax- 
deed  holder  the  amount  of  the  taxes  paid  by  )iim.  Cartwright  v.  McFadden,  24 
Kan.  ♦662. 
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of  limitations  gave  repose  or  prevented  inquiry  back  of  the  deed;  and 
until  that  statute  has  ran,  the  sufficiency  in  form  of  the  deed  never 
prevents  inquiry  into  the  validity  of  the  sale  upon  which  it  was  based. 
AgBLUit  the  holder  of  the  tux  deed  was  the  proper  party  to  receive  the 
tender.  The  money  was  due  to  him.  He  had  paid  the  county;  no 
farther  duty  was  cast  upon  any  county  officer ;  no  suit  maintainable 
to  restrain  any  action  by  the  treasurer.  The  matter,  so  far 
*728  as  the  title  to  the  land  was  concerned,  was  one  ^solely  between 
the  parties.  If  the  defendant  had  been  in  actual  possession, 
and  the  action  one  for  the  recovery  of  such  possession,  the  stat- 
ute provides  specifically  that  the  judgment  shall  not  be  enforced 
until  payment  of  the  legal  tax  has  been  made  to  the  holder  of  the 
tax  deed.  Gomp.  Laws  1879,  p.  967,  §  142.  So,  in  an  equitable 
action,  the  party  claiming  the  title  sought  to  be  quieted  should  re- 
ceive whatever  is  rightfully  due  from  the  plaintiff,  before  such  title  is 
disturbed.  A  tender  to  the  treasurer  would  avail  nothing.  He  had 
DO  title  to  surrender;  he  could  not  quitclaim,  neither  could  he  sur- 
render for  the  defendant,  or  compel  him  to  quitclaim  or  surrender. 

We  think  the  ruling  of  the  district  court  correct,  and  the  judgment 
most  be  affirmed. 

(All  the  justices  concurring.) 


State  of  Kansas  v.  Hibam  Lants. 
January  Term,  1880. 

• 

L  Jury  Trial:  l^conduot.  After  the  jury  in  a  case  of  felony  retired  to 
consider  their  verdict,  the  bailiff,  by  request  of  a  juror,  and  without  the 
authority  of  the  court,  passed  into  the  jury-room  an  atlas  of  the  county 
where  the  crime  was  alleged  to  have  been  committed.  During  the  delib- 
erations of  the  Jury,  the  atlas  was  spread  out  before  the  jurors,  and  ex- 
amined by  them.  Ko  showing  was  made  by  the  prosecution  that  the 
rights  of  the  defendant  were  not  prejudiced  thereby.  Held^  that  the  re- 
fusal of  the  trial  court  to  grant  a  new  trial  was  error.^ 

t  State  V.  Taylor  Correoted.  In  the  case  of  State  v.  Taylor,  20  Kan.  646. 
the  word  "liberally"  has  been  interpolated  without  authority.  In  the 
original  opinion  "reasonably*'  appears  where  "liberally"  is  reported. 

Appeal  from  Miami  district  court. 

At  the  February  term,  1880,  of  the  district  court,  Hiram  Lantz 

was  charged  with,  tried  for,  and  convicted  of,  the  crimes  of 
729    burglary  in  the  second  degree  and  grand  larceny.    From  *such 

conviction  he  now  appeals  to  this  court. 

^See,  also.  State  v.  Clark,  84  Ean.  289,  8  Pac.  Rep.  628. 
v.28k— 88 
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W.  H.  Browne f  for  appellant,  cited— 

Section  287  of  the  Criminal  Ckxle;  People  v.  Knapp,  (MiohJ  10  Gent.  Law 
J.  106;  Cole  v.  Swan,  4  G.  Greene.  32;  State  v.  Mulkins,  18  Kan.  la. 

W.  T.  Johngton,  Co.  Atty.,  for  the  State. 

The  opinion  of  Judge  Gooley,  in  a  recent  case  of  People  v.  Knapp,  and  the 
opinions  of  this  court,  in  State  v.  Snyder,  20  Kan.  806,  and  State  v.  Brown, 
22  Kan.  *222,  are  not  applicable  to  the  facts  of  this  case.  The  appellant  is 
not  entitled  to  a  new  trial,  unless  he  shows  that  the  atlas  was  used  as  evi- 
dence before  the  jury  while  deliberating  on  their  verdict,  to  his  prejudice. 
State  V.  Taylor,  20  Kan.  643. 

HoRTON,  G.  J.  After  the  jnry  had  retired  to  consider  their  verdict, 
the  bailiff  went  to  the  jury-room  in  response  to  a  knock  npon  the 
door,  and  by  the  request  of  a  juror  passed  into  the  jury-room  a  Miami 
county  atlas.  During  the  deliberations  of  the  jury,  the  atlas  or  map 
was  spread  out  before  the  jurors  and  examined  by  them.  The  officer 
had  no  right  to  furnish  the  atlas  to  the  jurors,  and  the  jurors  had  no 
right  to  examine  it  while  deliberating  upon  their  verdict.  It  was  evi- 
dence, or  at  least  a  document  or  papers,  not  authorized  by  the  court. 
The  act  of  the  officer  was  irregular,  and  the  reception  of  the  map  by 
the.  jurors  illegal. 

Counsel  for  the  state  insists  that  there  is  no  showing  made  that 
the  atlas  produced  any  improper  influence  on  the  jnry.  The  burden 
of  proving  that  the  rights  of  the  defendant  were  not  prejudiced  rests 
in  a  case  like  this  upon  the  prosecution.  Here  the  state  failed.  Sev« 
eral  affidavits  were  presented  to  establish  the  fact  that  the  bailiff  was 
not  present  with  the  jurors  during  their  deliberations,  but  no 
*730  denial  was  made,  or  *any  explanation  given  of  the  examina* 
tion  of  the  atlas  in  the  jury-room. 

In  the  case  of  State  v.  Taylor,  20'  Ean.  648,  we  held  the  paper 
taken  to  the  jury-room,  by  mistake,  not  detrimental  to  the  rights  of 
appellant.  The  paper  was  preserved  in  the  record,  and  it  affirma- 
tively appeared  from  an  examination  that  no  injury  resulted  to  the 
defendant.  We  cannot  say  this  of  the  atlas.  It  may  have  been 
examined  to  determine  the  situation  of  the  dwelling-house  charged 
to  have  been  burglariously  entered,  or  it  may  have  been  consulted 
as  testimony  on  other  matters.  Clearly,  we  cannot  affirm  that  the 
defendant  was  not  prejudiced.  Section  275,  Crim.  Code,  (Comp. 
Laws  1879,  p.  763;)  State  v.  Mulkina,  18  Ean.  16;  State  v.  Snyder, 
20  Ean.  306.  In  this  coimection,  we  deem  it  necessary  to  correct 
the  opinion  as  reported  in  State  v.  Taylor,  mpra.  "^Liberally,"  on 
page  646,  is  an  interpolation  of  the  printer.  '*  Seasonably "  is  the 
word  in  the  opinion. 

The  refusal  to  grant  a  new  trial  was  error.  It  is  therefore  ordered 
that  the  verdict  of  the  jury  and  the  judgment  of  the  court  be  set  aside, 
and  the  case  remanded  for  a  new  trial.  It  is  further  directed  that 
the  defendant  be  returned  from  the  state  penitentiary,  and  delivered 


oyer  to  the  jailer  of  Miami  eoimty,  there  to  abide  the  order  of  the  dia- 
triet  court  of  eaid  connty. 
(All  the  justioeB  oonoorring.)  ' 


Kansas  Pao.  Bt.  Co.  v.  W.  E.  Tatlob. 

January  Term,  1880. 

Aetion  under  chapter  94,  Laws  1874,  brought  by  Taylor  against 
the  railroad  company,  to  recover  damages  for  killing  two  horses  be- 
longing to  plaint^.  Trial  at  the  November  term,  1879,  of  the  Davis 
district  court,  and  verdict  and  judgment  for  plaintiff.    The  railroad 

company  brings  the  case  here. 
*731     *Cha$.  Monroe^  for  plaintiff  in  error. 

Jame$  Ketner,  for  defendant  in  error. 

Pbr  Cubiam.  This  case  is  reversed,  because  the  defendant  in  error 
(plaintiff  below)  failed  to  prove  any  demand.  Kansas  Pac*  By.  Co. 
T.  Ball,  19  Kan.  585. 


Btatb  of  Kansas  v.  John  Fabbt. 

Jannaiy  Term,  1880. 

Boads  and  Highways:  Notice  to  Land- Owner.  An  omission  of  the  no- 
tice to  the  land-owner,  under  section  4,  c.  89,  Gen.  St.  1868,  did  not  in- 
validate the  proceedings  for  laying  out  a  road ;  but  under  section  4,  c.  108, 
Laws  1874,  (section  4,  c.  89,  Gomp.  Laws  1879,  p.  809,)  no  public  high- 
way can  be  established  until  such  notice,  with  affidavits  of  service  at- 
tached, are  filed  in  the  county  clerk's  office.^ 

Appeal  from  Chautauqua  district  court. 

At  the  October  term,  1879,  of  the  district  court,  Farry  was  charged 
^tb  and  convicted  of  obstructing  a  public  highway,  and  adjudged  to 
pay  a  fine  of  $100.     From  this  judgment  he  appeals  to  this  court. 

Okas.  J.  Peckham,  for  appellant. 

J.  D.  McBrian,  Go.  Atty.,  for  the  State* 

^^MTaiver  of  notice,  power  of  board,  see  Woodson  Co.  v.  Heed,  88  Kan.  84,  6 
Pac  Bep.  458. 
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HoRTONi  C.  J.  At  the  October  term  of  the  district  court  of  Ghau- 
tauqua  coanty  for  1879,  the  defendant  was  connoted  of  obstmoting  a 
road  or  highway  under  section  17  of  chapter  89,  Gomp.  Laws  1879, 
p.  812,  and  adjudged  to  pay  a  fine  of  one  hundred  dollars.  From  this 
judgment  he  appeals. 

The  principal  question  in  the  case  is  whether  the  failure  to  give 
*732     the  notice  to  the  land-owner,  and  file  in  the  county  ^clerk's 

oflSce  the  papers  and  affidavits  required  by  section  4  of  chap- 
ter 89,  Comp.  Laws  1879,  (section  4,  c.  108,  Laws  1874,)  invalidates 
the  proceedings  for  laying  out  the  road  which  the  defendant  is  charged 
with  obstructing.  At  the  January  term  of  the  court  for  1874,  it  was 
decided,  in  Leavenworth  Co.  v.  Espen,  12  Kan.  *531,that  the  notice 
under  section  4,  c.  89,  Gen.  St.  1808,  was  not  jorisdictional;  that  it 
had  respect  not  so  much  to  the  laying  out  of  the  road,  as  to  the  com- 
pensation of  the  owner  of  the  property  to  be  taken.  The  legislature, 
in  an  act  relating  to  roads  and  highways,  approved  March  7, 1874, 
added  these  words  to  section  4:  "Copies  of  said  notice  to  owners  of 
lands,  with  affidavits  of  service  attached,  shall  be  filed  in  the  county 
clerk's  office  before  said  road  shall  be  established."  It  is  a  canon 
of  construction  to  give  effect  to  the  intent  of  the  law-giver.  When, 
therefore,  the  legislature  assumed  to  change  section  4,  c.  89,  Gen.  St. 
1868,  by  the  adoption  of  section  4,  c.  108,  Laws  1874,  it  is  fair  to 
suppose,  in  view  of  the  interpretation  then  given  to  this  section  by 
this  court,  that  the  additional  words  were  added  for  some  purpose, 
and  that  purpose  the  correction  by  legislation  of  what  was  supposed 
to  be  a  defect  in  the  original  law.  In  brief,  that  the  legislature  in- 
tended to  make  the  notice  required  by  section  4  jurisdictional,  and, 
to  accomplish  this,  expressly  provided  in  the  new  act  that,  before  a 
road  should  be  established,  copies  of  the  notice,  with  affidavits  of 
service,  must  be  filed  in  the  county  clerk's  office.  We  are  bound  to 
enforce  the  legislative  intent,  and  conclude  that,  as  the  law  now  stands, 
a  county  board  has  no  power  to  establish  a  road  without  first  com- 
pelling a  compliance  with  the  provisions  of  section  4. 

The  establishment  of  a  road,  within  the  language  of  chapters  89 
and  108,  seems  to  refer  to  the  official  order  of  a  oounty  board  fox  the 
recording  of  the  survey  and  plat  of  the  road  for  a  public  highway. 
Hence,  before  this  order  is  made,  the  county  board  must  see  that 
the  papers  and  affidavits  mentioned  in  section  4  are  on  file  as  re- 
quired by  law.     As  to  the  wisdom  or  policy  of  the  change  of  the  law 

of  1868  by  the  provisions  of  the  act  of  1874,  we  have  nothing 
*733     whatever  to  do.     *The  legislature  has  seen  fit  to  amend  the 

law  of  1868,  and  we  ought  not  construe  away  the  added  words. 
"'It  is  the  function  of  a  judge,"  says  Coke,  "not  to  make,  but  to  de- 
clare, the  law  according  to  the  golden  metewand  of  the  law,  and  not  by 
the  crooked  cord  of  discretion." 

The  other  questions  are  unimportant,  in  view  of  the  fact  that  the  de- 
fendant was  in  the  occupation  of  the  land,  and  claimed  to  be  entitled 
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to  it  nnder  the  right  of  pre-emption.  As  the  road  in  question  was 
never  legally  eatablished,  the  conviction  of  the  defendant  was  im<- 
pioper. 

The  jadgment  of  the  district  court  will  be  reversedy  and  caase  re- 
manded. 

(All  the  justioes  concurring.) 


Maby  Batohblob  v.  a.  W.  Walbubn  and  others. 

January  Term,  1880. 

1.  Bepleviii:  Order  foir  Delivery.  An  action  for  the  recovery  of  specific 
personal  property  may  be  maintained  in  the  district  court,  although  no 
order  for  the  delivery  of  such  property  before  judgment  issued  under  arti- 
cle 10  of  the  Code  of  Civil  Procedure. 

2. :  Pleading:  Negative  Averments.  In  such  an  action,  the  plain- 
tilt's  petition  need  not  contain  the  negative  averments  required  in  the 
affidavit  for  an  order  of  delivery.  The  matters  negatived  in  those  aver* 
ments  are  matters  of  defense,  and,  unless  shown  to  exist,  are  presumed 
not  to  exist. 

Error  from  Bourbon  district  court. 

Replevin  brought  by  Mary  Batchelor  against  Walburn  and  three 
others.  Trial  at  the  September  term,  1879,  of  the  district  courts  and 
jodgment  for  defendants.     The  plaintiff  brings  the  case  here. 

E.  F.  JVare^  for  plaintiflF  in  error. 

Blair  dt  Perry,  for  defendants  in  error. 

*7d4    *Bbbweb,  J.    This  was  an  action  brought  by  the  plaintiff  in 
error  (plaintiff  below)  to  recover  the  possession  of  specific  per- 
BODal  property.     The  petition  was  as  follows : 

"[Court  and  Title.]  The  plaintiff  says  that  at  Fort  Scott,  Kansas,  on  Jan- 
QVT 1, 1879,  the  defendants  wrongfuliy  detained  from  this  plaintiff,  and  still 
detain  in  their  possession,  the  goods  and  chattels  of  this  plaintiff,  to-wit,  [here 
foilows  a  description  of  the  property,  location  and  value.]  The  plaintiff  is 
tbe  owner  of  said  property,  and  entitled  to  the  immediate  possession  thereof 
Tbe  defendants,  although  due  demand  has  been  made,  refuse  to  deliver  pos- 
sesion of  said  property  to  the  plaintiff.  Wherefore  she  brings  this  her  ac- 
tion in  replevin,  to  recover  the  possession  of  the  same,  and  costs  of  suit,  and 
asks  judgment  accordingly.'' 

The  truth  of  the  petition  was  verified  by  the  affidavit  of  the  plain- 
tiff. Neither  the  affidavit  nor  the  bond  required  by  the  statute  to  ob- 
tain an  order  of  delivery  was  filed.  No  order  of  delivery  was  ever 
issued,  and  the  property  remained  undisturbed  in  the  possession  of 
tbe  defendants,  and  is  still  in  their  possession.     All  of  the  defendants 
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answered.    All  filed  a  general  denial;  in  addition  to  wbioh,  two  of 
the  defendants,  Wyckoff  and  McFarlane,  answered  farther,  saying : 

"And  for  a  second  and  further  answer  and  defense,  these  defendants  allege 
and  aver  that  they  are  the  owners  of  the  property  described  io.  plaintiff's  pe- 
tition, to-wit,  [here  follows  description,]  and  the  plaintiff  has  no  title  or 
ownership  or  right  of  possession  whatever  therein  or  thereto;  that  the  said 
described  property,  on  or  about  the  first  day  of  January,  1874,  and  long  prior 
thereto,  was  part  and  parcel  of  certain  real  estate  in  St.  Glair  county.  Mo.,  be* 
ing  and  composing  the  fixtures  in  a  certain  mill,  at  that  time  owned  by  a  co- 
defendant  herein,  ALrs.  E.  K.  Batchelor;  that  on  or  about  said  last-mentioned 
date,  said  mill  building  was  accidentally  burned,  and  after  said  fire,  the  prop- 
erty in  controversy  still  remained  in  its  original  position, — was  still  fixtures, 
and  a  part  and  parcel  of  said  certain  real  estate.  Defendants  further  aver  that 
on  or  about  the  twelfth  day  of  March,  1878,  they  purchased  from  their 
*735  co-defendant,  Mrs.  Batchelor,  the  then  owner  of  the  *said  mill  prop- 
erty, the  property  in  controversy  in  this  action,  paying  her  full  value 
therefor;  that  said  sale  vested  the  exclusive  title  to  said  property  in  defend- 
ants, and  that  they  still  are  the  owners  thereof.  Wherefore  defendants  pray 
judgment.*' 

To  the  foregoing  neither  Walbum  nor  Mrs,  E.  E.  Batchelor  re- 
plied ;  but  this  plaintiff  replied  by  a  general  denial. 

On  the  trial  of  the  case,  a  jury  having  been  impaneled,  and  a  wit- 
ness for  the  plaintiff  placed  upon  the  stand,  the  defendants  objected 
to  the  introduction  of  any  evidence,  on  the  ground  and  for  the  reason 
that  the  plaintiff's  petition  did  not  state  a  cause  of  action,  "because 
there  is  no  allegation  in  the  petition  that  the  property  described  was 
not  taken  in  execution  on  any  order  or  judgment  against  said  plain- 
tiff; or  for  the  payment  of  any  tax,  fine,  or  amercement  assessed 
against  her ;  or  by  virtue  of  any  order  of  delivery  issued  under  article 
10,0.  80,  Gen.  St.;  or  any  other  mesne  or  final  process  issued  against 
said  plaintiff;  or,  if  taken  in  any  execution,  or  on  any  order  or  judg- 
ment against  the  plaintiff,  that  it  is  exempt  by  law  from  being  taken." 
This  objection  was  sustained  by  the  court,  and  the  plaintiff  refused 
to  amend.  Thereupon  the  defendants  asked  that  the  jury  be  directed 
to  render  a  verdict,  and  that  the  defendants  have  judgment  therein. 
Plaintiff  objected.  The  court  overruled  the  objection,  and  instructed 
the  jury  with  written  instructions,  and  directed  them  to  find  the 
issues  for  the  defendants;  to  all  of  which  the  plaintiff  objected  and 
excepted.  Upon  this,  counsel  for  defendants  in  error  say  that  the 
questions  presented  are :  First.  Can  an  action  in  replevin  be  main- 
tained under  our  Code  without  a  seizure  of  the  property  at  some  time 
before  final  determination  of  the  suit,  and  therefore  without  an  affi- 
davit and  bond  ?  Second.  If  the  foregoing  question  is  answered  in  the 
afiirmative,  is  a  petition  good,  and  can  the  action  proceed  over  the 
defendants*  objection,  without  what  are  termed  the  negative 
*736  averments  and  proof  of  the  fourth  subdivision  of  section  177  *of 
the  Code  being  made  somewhere  or  in  some  manner  by  the 
plaintiff? 

The  first  question  must,  we  think,  be  answered  in  the  affirmative. 
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That  Bocb  a  petition  as  appears  in  thiB^ase  is  suffioient,  was  adjndged 
in  the  case  of  Hoisington  v.  Armstrong,  22  Ean.  *110.  That  the  three 
elements  of  ownership,  right  of  possession,  and  wrongful  detention 
are  all  that  the  plaintiff  must  establish,  was  decided  in  the  case  of 
Wilson  T.  Fuller,  9  Ean.  *177.  And  that  an  omission  of  the  order  of 
dehvery  did  not  affect  the  action,  was  impliedly  recognized  in  the 
case  of  Ward  v.  Masterson,  10  Kan.  *77.  The  Code  very  clearly  rec- 
ognizes the  same  fact.  Section  176  reads  :  ^The  plaintiff,  in  an 
action  to  recover  the  possession  of  specific  personal  property  may,  at 
the  commencement  of  the  suit,  or  at  any  time  before  answer,  claim 
the  immediate  delivery  of  such  property,  as  provided  in  this  chapter." 
The  plaintiff  may,  not  must;  and  he  may,  at  the  commencement  of 
the  suit,  or  at  any  time  before  answer.  The  action  exists,  or  may 
exist,  before  the  order.  The  section  recognizes  the  action,  and  says 
certain  things  may  be  done  in  it.  It  nowhere  provides  that  a  failure 
to  take  the  order  abates  the  action,  or  that  defendant  may  prevent  a 
recovery  by  showing  that  plaintiff  has  not  availed  himself  of  all  the 
privileges  which  the  statute  has  given.  The  order  for  the  delivery  is 
ancillary.  It  is  like  an  order  of  injunction,  which  may  be  the  final 
judgment  or  a  provisional  remedy.  Code,  §  287.  In  replevin,  the 
judgment  may  be  for  the  possession,  or  the  value  thereof  in  case  a 
delivery  cannot  be  had.  Code,  §  185.  And  delivery  may  be  enforced 
after  judgment  by  attachment,  as  for  a  contempt.  Code,  §  188.  It 
wonld  be  a  strange  omission  if  saoh  action  could  not  be  maintained, — ^ 
in  many  cases  a  gross  denial  of  justice.  Immediate  delivery  can  be 
Becnred  only  by  giving  bond.  This  is  sometimes  impossible,  espe- 
cially where  the  plaintiff  is  poor  or  a  stranger.  In  such  a  case,  to 
torn  him  over  to  a  mere  action  fpr  the  value,  would  often  give  no 

relief.  The  defendant  might  be  execution  proof.  The  property 
^787    might  have  great  personal  value ;  it  might  be  a  family  *relic, — 

something  which  the  plaintiff  would  under  no  circumstances 
TAtt  with.  And  yet,  because  he  is  unable  to  give  bond,  he  must,  ac- 
cording to  defendant's  theory,  sell  it  at  its  market  value.  In  1  V/ait, 
Pr.  711,  the  author  says : 

''The  Code,  however,  leaves  it  optional  with  the  plaintiff  to  proceed  to  re- 
cover the  possession  of  the  property,  under  the  provisions  of  section  206  of  the 
Code,  [se<^on  206  of  the  New  York  Code  corresponds  with  section  176  of  our 
Code, Jbef ore  Judgment  in  the  action,  or  to  seek  the  specific  recovery  of  the 
property  after  Judgment.  It  is  not  necessary  that  the  plaintiff  in  an  action! 
to  recover  the  possession  of  personal  property  under  the  C!ode  should  claim 
tlie  delivery  of  the  property  before  judgibent  and  furnish  security  to  the  de- 
tendant,  as  was  indispensable  in  the  old  action  of  replevin.  Aitbough  he 
may  not  resort,  in  the  action,  to  the  provisional  remedy  of  claim  and  deliv- 
ery, he  may  still  have  Judgment  and  execution  for  the  restitution  of  the  prop- 
erty, with  damages  for  its  detention  if  he  succeeds  in  establishing  his  right 
to  recover.  Vogel  v.  Badcock,  1  Abb.  Fr.  176;  Corbin  v.  Milton,  27  How. 
Pr.  76.  »• 

It  may  be  that  a  different  rule  obtains  before  a  justice  of  the  peace; 
for  there  it  is  provided  that  the  action  shall  not  be  brought  until  the 
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affidavit  is  filed,  and  that  no  summons  shall  issue  until  bond  is  given. 
Comp,  Laws  1879,  p.  712,  §§  56,  67. 

The  second  question  must  also  be  answered  in  the  affirmative. 
The  petition  containing  the  three  matters  heretofore  mentioned  ia 
sufficient.  Proof  of  those  three  facts  gives  plaintiff  a  right  of  recov- 
ery. The  defendant  may  interpose  any  matter  contained  in  those 
negative  averments  as  a  defense,  and,  if  proved,  it  shows  that  plain- 
tiff had  no  right  of  possession.  But  it  is  matter  of  defense.  Per- 
haps any  one  may  be  proved  under  a  general  denial,  but  unless  shown 
to  exist,  it  will  be  presumed  not  to  exist.  The  plaintiff  is  not  called 
upon  to  prove  a  negative.  If  testimony  is  silent  upon  these  points, 
they  are  out  of  the  case,  and  need  not  be  considered.  "The  fact  that 
the  property  was  not  taken  by  virtue  of  any  legal  process 
*738  against  the  plaintiff,  unless  it  was  exempt  from  *8ucb  process, 
must  exist  as  a  fact,  and  in  one  sense  must  be  established; 
but  if  the  plaintiff  files  the  proper  affidavit,  stating  that  the  property 
was  not  so  taken,  and  the  defendant  neither  sets  np  nor  proves  that 
it  was  so  taken,  it  will  be  presumed  as  a  fact  that  it  wasno^  so  taken, 
and  therefore,  by  this  means,  such  negative  fact  is  established." 
Hoisington  v.  Armstrong,  22  Ean.  *113.  The  same  rale  holds  good 
where  no  order  for  immediate  delivery  is  asked,  and  the  question 
arises  on  the  trial  and  the  pleadings. 

For  the  error  of  the  court  in  this  ruling,  the  judgment  must  be  re> 
versed,  and  the  case  remanded  for  a  new  triaL  '' 

•  (All  the  justices  concurring.) 


Nanot  E.  Gandt  v.  Board  of  Oom'bs  of  Ghasb  Go.  and  others. 


January  Term,  1880. 

Action  against  the  board  of  commissioners  of  Chase  county,  8.  A. 
Breese,  county  clerk,  and  W.  B.  Beebe,  brought  in  the  district  court 
of  said  county  by  Nancy  E.  Gandy,  who  stated  in  her  petition  that  a 
certain  lot  belonging  to  her,  to- wit,  lot  one,  (1,)  in  block  twenty-two, 
(22,)  in  the  town  of  North  Cottonwood  Fstlls,  in  said  county,  had  been 
sold  to  Beebe  for  the  delinquent  taxes  of  the  years  1871  and  1872, 
and  that  she  desired  to  redeem  the  same,  but  claimed  that  the  sale  was 
void  by  reason  of  certain  illegal  proceedings  had  in  and  about  the 
making  of  such  sale,  and  that  by  reason  thereof  she  was  not  required 
to  pay  the  amount  for  which  the  land  was  sold,  nor  to  pay  the  costs  of 
such  sale,  nor  to  pay  any  more  interest  than  if  such  sale  had  never 
been  made.  The  prayer  of  plaintiff's  petition  was  that  the  court  would 
ascertain  and  determine  the  amount  of  the  legal  taxes,  charges,  inter- 
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est,  and  penalties  chargeable  and  dae  against  said  lot,  and  that, 
*739  upon  the  payment  of  the  same  by  this  plaintiff,  that  *8aid  pre- 
tended sale  of  May  7,  1873,  be  adjudged  and  declared  to  be 
noil  and  void,  and  of  no  effect  in  laW,  etc.  The  board  of  commission- 
ers and  the  county  clerk  stated  in  their  answer  to  the  foregoing  peti- 
tion that  theretofore  the  said  board,  at  a  regular  session  thereof,  had 
passed  an  order  allowing  and  authorizing  the  said  plaintiff  to  redeem 
said  lot  by  paying  into  the  treasury  of  Chase  county  the  amount  of  legal 
taxes,  penalties,  costs,  and  charges,  with  ten  per  cent,  interest,  and 
that  plaintiff  had  refused  and  neglected,  and  still  refused,  to  pay  said 
gam  of  money  to  said  treasurer.  Wherefore  defendants  prayed  that 
plaintiff  might  not  be  allowed  her  perpetual  injunction  herein,  but 
that  the  said  plaintiff  should  be  first  required  by  the  court  to  deposit 
with  the  treasurer  of  Chase  county  the  amount  of  all  legal  taxes,  pen- 
alties, costs,  and  charges,  and  ten  per  cent,  interest,  and  that  said 
plaintiff  should  not  be  allowed  to  recover  her  costs  from  these  defend- 
ants, etc.  It  appears  that  no  reply  hereto  was  filed  by  the  plaintiff. 
Trial  by  the  court  at  the  May  term,  1879,  when  the  court  made  cer- 
tain special  findings  of  fact,  and  conclusions  of  law  therefrom,  as  fol- 
lows : 


••  'HI 


That  said  sale  is  sufficiently  valid  so  that  plaintiff  must  pay  in  order  to 
redeem  from  the  same  the  amount  for  which  the  lot  was  sold,  (less  the  excess- 
ive amount  of  $1.10,)  with  50  per  cent,  interest  per  annum  from  date  of  said 
sale,  and  the  subsequent  taxes  paid  by  the  defendant  Beebe  with  50  per  cent, 
interest  per  annum  from  the  dates  of  payment,  making  a  total  amount  at  this 
date  of  $465.35;  that  plaintiff's  bill  be  dismissed,  and  the  temporary  in- 
junction heretofore  granted  be  dissolved,  and  that  plaintiff  pay  costs  of  this 
action." 

New  trial  denied,  and  thereupon  the  court  rendered  its  judgment, 
of  which  the  following  is  a  copy,  to- wit : 

'*The  defendant  Beebe  demanding  judgment  upon  the  findings,  the  court 
does  consider  and  adjudge  that  the  plaintiff,  in  order  to  redeem  from  the  tax 
sale  mentioned  in  the  petition  herein,  must  pay  the  following  amounts,  with 

interest  from  the  respective  dates  at  50  per  cent,  per  annum,  to- wit: 
♦740     S74.44,  with  interest  from  May  7,  1873;  $36.39,  with  interest  *from 

May  4,  1874;  $12.58,  with  interest  from  December  21, 1874;  and  that 
the  temporary  injunction  heretofore  gianted  be  dissolved,  and  plaintiff  pay  the 
cnsts  of  this  action, "  etc. 

Gaudy  brings  the  case  to  this  court  for  review. 

W.  S.  Romigh  and  J.  F.  Sanders,  for  plaintiff  in  error. 

OiUett  d  Forde^  for  defendant  in  error  Beebe. 

PiB  GuBiAM.  The  above  case  is  affirmed,  upon  the  authority  of 
Knox  V.  Dunn,  22  Kan.  ♦683,  and  Funk  v.  James,  Id.  *685. 
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Salathibii  Hodoih  and  another  r,  M,  E.  Babtov« 

\ 

Janaary  Teim,  1880. 

• 

!•  Judgment:  JustieeB'  Ck>iirt8:  Jurisdiotion.  Where  the  Justice  of  the 
peace  has  jurisdiction  of  the  subject-matter  of  the  action,  and  of  the  per- 
sons of  the  parties,  and  the  bill  of  particulars  filed  in  the  case  is  informal 
and  defective,  but  contains  sufficient  allegations  to  challenge  judicial  ex- 
amination, the  judgment  rendered  is  not  absolutely  void,  on  the  ground 
that  the  bill  of  particulars  insufficiently  states  a  cause  of  action.^ 

2.  :  Appeal :  Instruotions.  Where  a  plaintiff  introduced  the  judg- 
ment rendered  in  a  replevin  action,  before  a  justice  of  the  peace,  to  prove 
ownership  of  a  certain  horse,  and  evidence  was  subsequently  admitted 

*  showing  an  appeal  was.  taken  In  the  case,  and  on  the  hearing  the  action 
was  dismissed  at  the  costs  of  the  plaintiff,  the  court  oonamitted  error  in 
refusing  to  instruct  the  jury,  at  the  instance  of  the  defendant,  that  the 
appeal  and  dismissal  operated  in  law  to  vacate  and-annul  the  judgment 
before  the  justice. 

8.  Continuance:  Costs:  Appeal.  The  defendant  appealed  from  a  judg- 
ment of  a  justice  of  the  peace  to  the  district  court,  and,  at  the  first  term 
of  the  court  after  taking  the  appeal,  made  application  for  a  continuance 
of  the  case  over  the  term.  Held,  that  the  court  committed  no  error  in 
taxing  the  costs  of  the  term  to  the  defendant,  on  granting  the  continu- 
ance. 

4.  Appearance :  Jurisdiction :  Dismissal.  An  action  for  miscon- 
*741      duct  in  office  was  originally  commenced  before  a  justice  of  the  '^peace. 

The  defendant  appeared  and  contested  the  case.  Judgment  was  ren- 
dered by  the  justice  for  the  amount  claimed.  The  defendant  appealed  to 
the  district  court,  and,  upon  his  application,  obtained  a  continuance  of 
the  case  over  another  term.  At  the  succeeding  term  of  the  cou  rt,  he  made 
a  motion  to  dismiss  the  action  because  the  justice  before  whom  it  was 
commenced  had  no  jurisdiction.  Held  not  error  for  the  court  to  overrule 
the  motion .  The  application  to  dismiss  came  too  late.  The  district  court 
having  jurisdiction  of  the  subject-matter,  the  case  is  properly  triable  in 
that  court,  by  the  appearance  and  acts  of  the  parties. 

Error  from  Neosho  district  court. 

Action  brought  by  Barton  against  Hodgin  and  another,  to  recover 
damages  for  the  alleged  wrongful  taking  a,nd  detention  of  a  horse  be- 
longing to  the  plaintiff.  Trial  at  the  April  term,  1879,  of  the  district 
court,  and  judgment  for  the  plaintiff.  The  defendants  brings  the  case 
here  for  review. 

L.  Stillwell,  for  plaintiffs  in  error, 

Hutchings  dt  Denison,  for  defendant  in  error. 

'See  Walkenhorst  v.  Lewis,  24  Kan.  *425;  Prohibitory  Amendment  Cases,  Id. 
*725.  As  long  as  there  is  enough  to  challenge  judicial  action,  an  order  cannot  be 
declared  void  in  a  collateral  proceeding.    Randolph  v.  Simon,  29  Ean.  411. 
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HoBTON,  C.  J.  On  March  22,  1878,  one  B.  L.  Huston  filed  a  bill 
of  partionlars  with  J.  F.  Himblwbight,  a  jnstioe  of  the  peace  of  Neo- 
sho connty,  in  the  following  words : 

»  • 

"The  said  plaintiff  claims  a  judgment  against  the  defendants  for  the  sum 
of  $5,  with  interest  from  the  twentieth  day  of  March,  1878,  as  evidenced  by 
the  following  bill  of  damages,  hereto  attached  and  made  a  part  of  this  petition. 
The  said  plaintiff  states,  under  oath,  that  on  or  about  the  twentieth  day  of 
March,  1878,  one  sorrel  horse,  three  years  old,  also  one  bay  colt,  one  year  old» 
the  property  and  in  the  charge  of  the  said  defendants,  E.  Barton  and  Johi^ 
Barton,  did  enter  upon  the  premises  of  the  plaintiff,  and  damaged  him  to  the 
amount  of  $5,  for  which  he  asks  judgment.** 

Summons  was  served  upon  E;  Barton  and  John  Barton,  on  March 
23,  1878;  and  on  March  27,  1878,  the  defendants  filed  the  following 
answer:    *'We,  the  defendants  in  the  case  of  Huston  v.  Bar* 
^742    tons,  do  hereby  enter  a  full  denial  against  each  *and  every 
allegation  in  the  plaintiff's  bill  of  particulars/'   Trial  was  had 
on  March  27th,  and  judgment  rendered  against  defendants  for  fl, 
and  $14.30  costs.     On  AprU  9,  1878,  the  justice  issued  an  execu* 
tion  upon  the  judgment,  directed  to  Salathiel  Hodgin,  a  constable 
speciaUy  appointed  in  the  case.     On  the  same  day,  the  constable  ley- 
ied  the  execution  upon  a  sorrel  horse  as  the  property  of  defendants, 
which  was  claimed  by  Mrs.  M.  E.  Barton,  the  wife  of  E.  Barton.    On 
April  2S,  1878,  Mrs.  Barton  commenced,  before  L.  Conb,  another 
jnstioe  of  the  peace  of  Neosho  county,  her  action  to  recover  the  posses- 
Bion  of  the  horse  from  the  constable.     Trial  was  had  on  May  8, 1878, 
and  judgment  rendered  in  her  favor  for  the  property.    On  May  9. 
1878,  Salathiel  Hodgin  perfected  an  appeal,  and  on  Jnly  12,  1878, 
the  case  was  called  for  trial  in  the  district  court  of  Neosho,  county. 
Mrs.  Barton  failed  to  appear,  and  the  action  was  dismissed  at  her 
costs,  taxed  at  $82.    On  July  13,  1878,  a  second  execution  was  is- 
Boed  on  the  judgment  of  March  27, 1878,  in  the  case  of  B.  L..  Hus* 
ton  V.  E.  and  John  Barton,  by  J.  F.  Himelwright,  as  justice  of  the 
peace,  directed  to  Salathiel  Hodgin.    The  constable  again  levied  upon 
the  sorrel  horse  claimed  by  Mrs.  Barton,  and  took  it  into  his  posses- 
fiicn.    On  August  6,  1878,  Mrs.  Barton  commenced  this  action,  be- 
fore said  L.  Conb,  against  the  special  constable  and  the  justice,  to 
recover  $86.15  damages,  alleging  that  the  defendants  had  wrongfully 
taken  possession  of  the  horse,  and  detained  it  twenty*eight  days;  that 
Bhe  was  the  owner  thereof ;  and  further  alleging  that  the  judgment  of 
March  27, 1878,  in  favor  of  B.  L.  Huston  against  E.  Barton  and  John 
Barton,  was  void.     She  recovered  a  judgment  before  the  justice,  and 
an  appeal  was  taken  to  the  district  court  of  Neosho  county.     At  the 
first  term  of  that  court,  J.  F.  Himblwbioht  filed  an  affidavit  for  a 
continuance,  on  account  of  sickness.     The  court  granted  the  continu* 
uioe,  but  taxed  the  costs  of  the  term,  $41,  against  the  defendants. 
At  the  trial  term,  April,  1879,  the  defendants  filed  a  motion  to  dis- 
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miss  the  action,  for  the  reason  that  the  justice  of  the  peace 
*743     before  whom  the  action  had  been  commenced  had  no  joris^dic- 

tion  of  the  subjecUmatter.  The  ooart  overmled  the  motion. 
Trial  was  then  had  before  the  coartwith  a  jury.  Judgment  was  ren- 
dered for  plaintiff  for  one  cent  damages,  and  $173.40  costs.  The  de- 
fendants excepted,  and  bring  the  case  here. 

Upon  the  trial,  and  especially  in  the  instructions,  the  judgment 
of  March  27, 1878,  in  Huston  v.  Barton,  figured  conspicuously.  The 
court  charged  the  jury  that  the  judgment  was  void,  and  that  no  valid 
execution  could  issue  thereon.  This  was  erroneous.  The  theory  of 
this  ruling  seems  to  have  been  that  the  bill  of  particulars  filed  with 
J.  F.  HiMELWRiGHT,  on  March  22,  1878,  did  not  state  facts  to  con- 
stitute any  cause  of  action,  because  it  did  not  allege  that  a  herd-law 
was  in  force  in  Neosho  county,  or  that  the  plaintiff's  premises  were 
inclosed  with  a  lawful  fence.  Granting  that  the  bill  of  particulars 
in  the  justice's  court  was  defective,  yet,  as  the  justice  had  jurisdic- 
tion of  the  subject-matter  of  the  action  and  of  the  persons  of  the  par- 
ties, and  as  the  bill  of  particulars  contained  sufficient  matter  to  chal- 
lenge judicial  examination,  jurisdiction  was  not  wanting.  The  judg- 
ment, at  most,  was  erroneous, — not  void.  Burke  v.  Wheat,  22  Kan. 
♦722,  ^724;  Bryan  v.  Bauder,  ante,  *95,  *97. 

Again,  on  the  trial,  the  plaintiff  introduced  the  record  of  the  re- 
plevin action  against  Salatbiel  Hodgin  before  L.  Gone,  justice  of  the 
peace,  over  defendant's  objections.  As  that  case  had  been  appealed, 
and  the  case  dismissed  at  plaintiff's  costs,  the  testimony  was  imma- 
terial, and  only  tended  to  confuse  the  jury;  it  ought  not  to  have  been 
received.  After  being  received,  upon  the  prodt^ction  of  the  entire 
record,  the  evidence  concerning  that  suit  should  have  been  withdrawn 
from  the  jury,  as  defendants  requested.  This  was  not  done.  The 
counsel  for  plaintiffs  contend  that,  even  conceding  the  errors  of  the 
trial  court,  no  prejudice  resulted  to  defendants,  as  the  jury  returned 
in  their  special  findings  that  the  plaintiff  was  the  owner  of  the  horse. 
The  rule  is  that,  where  the  jury  may  have  been  misled  by  erroneous 

instructions,  and  may  have  based  their  verdict  upon  them,  it 
*744    is  the  duty  of  *this  court  to  reverse  the  judgment,  even  though 

there  are  other  matters  upon  which  the  jury  might  properly 
have  returned  the  same  verdict.  Further,  it  is  quite  evident  from  a 
perusal  of  the  record  that  the  finding  of  ownership  by  the  jury  was 
largely  induced  by  the  erroneous  instructions.  Shed  v.  Augustiue, 
14  Ean.  *282.  Not'only  were  the  instructions  concerning  the  Huston 
judgment  misleading,  but  the  manner  in  which  the  conrt  treated  the 
replevin  suit  was  likewise  prejudicial. 

As  to  the  points  raised  by  counsel  of  defendants  concerning  the 
taxation  of  costs  upon  the  continuance  at  the  November  term  of  court 
for  1878,  and  the  refusal  of  the  court  at  the  April  term  for  1879  to 
sustain  the  motion  to  dismiss  the  action,  we  perceive  no  error  in  the 
rulings*     The  court  had  the  power  to  tax  the  costs  to  the  party  ap- 
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plying  for  the  continuance.  Section  316  of  the  Code.  As  to  the 
question  of  jnrisdiction,  thQ  appeal  and  appearance  for  all  porposes 
in  the  district  court  conferred  upon  that  court  jurisdiction.  Beedy 
V.  Gift,  2  Kan.  *392;  Jones  v.  School-district  No.  47,  8  Kan.  ♦362; 
Sbuster  v.  Finan,  19  Kan.  114;  Miller  v.  Bogart,  Id.  117;  Wood  v. 
OTerrall,  19  Ohio  St.  427;  Harrington  v.  Heath,  15  Ohio,  483. 

Other  errors  are  alleged;  but  we  think  sufficient  has  already  been 
said  concerning  the  important  and  material  questions  involved ;  but 
we  do  not  wish  by  silence  to  approve  of  much  of  the  evidence  which 
was  permitted  to  creep  into  the  case  against  objections.  This  case 
and  the  original  case  of  Huston  v.  Barton  very  forcibly  illustrate  the 
unprofitableness  of  litigation  over  trifling  matters,  and  the  urgent 
duty  of  conscientious  counsel  to  advise  clients  against  rushing  into  the 
courts  to  collect  or  contest  insignificant  claims.  In  the  first  case,  the 
damage  was  one  dollar,  and  costs  have  accrued  in  that  case,  and  the 
replevin  suit  growing  out' of  it,  of  upwards  of  $70.  In  this  case,  the 
damage  was  only  one  cent,  yet  costs  have  accumulated  to  the  amount 
of  f  200  and  over,  and  these  may  be  doubled,  if  the  litigation 
*745  is  continued  with  the  spirit  which  *ha8  thus  far  characterized 
it.  While  the  struggle  of  a  suitor  for  his  legal  rights,  even 
at  a  pecuniary  sacrifice,  is  often  highly  commendable  as  a  duty  he 
owes  to  himself  and  society,  (for  manly  resistance  to  wrong  and  in- 
justice is  worthy  of  commendation,)  yet  when  a  legal  contest  is  sim- 
ply carried  on  from  a  miserable  mania  for  litigation,  out  of  pure  love 
of  wrangling,  or  from  an  irresistible  desire  to  inflict  pain  and  trouble 
on  an  opponent,  the  action  of  the  suitor  is  more  censurable  than 
praiseworthy. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

(AU  the  justices  concurring.) 


Gbntbal  Brakoh  n.  P.  B.  Go.  v.  James  Smith,  Treasurer,  and  others. 

January  Term,  1880. 

U  Bonds:  Mnnloipal:  Constitational  Law:  Private  Purpose.  In  1878 
the  legislature  enacted  a  special  law,  (chapter  51,  Laws  1878,)  purporting 
to  authorize  Blue  Bapids  township  to  t^ike  stock  in  and  issue  bonds  to  the 
Irving  Manufacturing  Company,  a  corporation  then  organized,  whose 
purpose,  as  expressed  in  its  charter,  was  "to  purchase  all  needed  lands, 
and  construct  and  maintain  a  dam  across  the  Big  Blue  river,  within  two 
miles  of  Irving,  and  build  and  maintain  mills  and  their  machinery  for 
manufacturing  purposes."  Bonds  were  thereafter  voted  and  issued,  re- 
citing on  their  face  that  they  were  issued  to  said  corporation  and  in  pur- 
suance to  said  act,  whose  title  and  date  of  approval  were  given.    Ileldt 
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in  an  action  to  restrain  the  collection  of  taxes  levied  for  interest  on  said 
bonds,  that  the  law  was  unconstitutional,  as  authorizing  public  aid  to 
purely  private  purposes,  and  that,  therefore,  the  bonds  issued  in  pursu- 
ance of  said  law  were  void.' 

2. :  Becital  in  Bond :  Notice.   Where  a  bond  is  issued  which  recites 

that  it  is  issued  in  pursuance  of  a  certain  act,  which  act  purports  to  grant 
authority  to  issue  bonds  to  a  given  party,  every  purchaser  of  said  bond 
takes  with  notice  of  all  contained  in  the  act  and  of  any  inherent  incapacity 
in  the  party  named  to  receive  public  aid. 

8.  :  Public  Purpose.  An  attempted  grant  of  public  aid  to  an  indi- 
vidual or  a  private  corporation  cannot  be  sustained,  unless,  upon  the 

♦746  face  of  the  law  or  record,  it  appears  that  the  grant  is  to  *sub8erve 
some  public  purpose.  The  silence  of  the  law,  as  to  the  purpose  of  the 
grant,  makes  against  its  validity. 

4.  Estoppel:  Municipal  Corporation.    While  a  municipality  may  be  es- 

topped from  showing  wrongful  acts  done  under  a  valid  law.  there  is  no 
such  thing  as  a  void  enactment  being  made  valid  by  estoppel. 

5.  Public  Aid :  Private  Purpose :  Bule  Stated.    Where  a  law  authorizes 

public  aid  to  two  or  more  objects,  it  may  be  valid  and  upheld  as  to  one  of 
those  objects,  and  void  and  fail  as  to  another;  but  where  it  purports  to 
authorize  such  aid  to  a  single  object,  as,  for  instance,  a  named  corpora- 
tion, the  object  as  an  entirety  must  be  public,  or  the  law  will  fail.  Thus, 
where  a  corporation  named  as  the  recipient  of  public  aid,  by  the  gener- 
ality of  its  charter  is  enabled  to  engage  in  works  of  a  private  as  well  as 
in  those  of  a  public  character,  a  general  grant  of  public  aid  to  it  cannot 
be  sustained;  for  it  then  remains  a  matter  of  its  own  election  whether  it 
will  use  such  aid  for  public  or  private  purposes. 

6.  Bonds:  Constitutional  Law:  Validity  of  Bond.    Where  a  bond  pur- 

ports upon  its  face  to  be  issued  under  authority  of  a  special  act,  it  will, 
as  a  rule,  be  invalid  if  that  act  is  unconstitutional;  and  where  it  is  sought 
to  uphold  the  bond  by  virtue  of  authority  given  in  some  other  law.  it 
must  appear,  to  sustain  the  bond  even  in  the  hands  of  a  bona  fide  holder, 
that  the  terms  of  said  second  law  have  in  fact  been  complied  with,  and 
that  the  bond  is  in  fact  legal  and  valid,  as  issued  in  aid  of  some  public 
and  authorized  purpose. 

Error  from  Marshall  district  court. 

Action  begun  by  the  Central  Branch  Union  Pacific  Railroad  Com- 
pany against  James  Smith,  as  treasurer,  and  John  B.  Logan,  as 
sheriff  of  Marshall  county,  Kansas,  the  township  of  Blue  Bapids,  in 
the  county  of  Marshall,  the  Irving  Manufacturing  Company,  and  Sat- 
terlee  Warden,  to  enjoin  the  issue  and  service  of  a  tax  warrant  against 
the  railroad  property  of  the  plaintiff,  for  a  certain  imposition,  speci- 
fied on  the  tax-roll  of  said  county  for  1877  as  "Blue  Bapids  town- 
ship improvement  bond  tax,"  and  amounting  to  $265.10.  Trial  by  the 
court  at  the  December  term,  1878,  and  findings  and  judgment  for 
the  defendants.  New  trial  denied,  and  the  plaintiff  brings  the  case 
to  this  court. 

Everest  d  Waggener  and  D.  MdrHn^  for  plaintiff  in  error; 

A.  E.  Park  and  A.  L.  Williams^  for  defendants  in  error. 

1  See  note  to  Lewis  v.  Bourbon  Co.,  12  Kan.  149. 
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*747  *Bbswbb,  J.  On  January  19,  1878,  the  plaintiff  commenced 
its  action  against  the  defendants  in  the  district  court  of  Mar- 
shall county,  to  enjoin  the  issue  and  service  of  a  tax  warrant  against 
the  railroad  property  of  the  plaintiff  for  a  certain  imposition,  speci- 
fied on  the  tax-roll  of  said  county  for  1877  as  ''Blue  Bapids  township 
improvement  bond  tax,"  and  amounting  to  $265.10.  This  cause  came 
on  for  hearing  at  the  December  term,  1878,  and  the  court  made  its 
findings  of  fact  and  conclusions  of  law  thereon,  and  the  plaintiff  ex- 
cepted to  said  conclusions  of  law,  and  each  of  them.  These  findings 
show  the  following  facts  material  for  the  consideration  of  the  ques« 
lions  involved  in  this  case : 

On  February  10,  1873,  the  charter  of  the  Irving  Manufacturing 
Company  was  filed  in  the  office  of  the  secretary  of  state  for  the  state 
of  Kansas,  and  said  company  thereby  became  a  corporation,  with  an 
authorized  capital  stock  of  $25,000,  its  declared  purpose  being  "to 
purchase  all  needed  lands,  and  construct  and  maintain  a  dam  across 
the  Big  Blue  river,  within  two  miles  of  Irving,  and  build  and  main- 
tain mills  and  their  machinery  for  manufacturing  purposes. **  The 
legislature  of  1878  passed  an  act  entitled  "An  act  to  provide  for  is- 
soing  bonds  of  Blue  Bapids  township,  of  Marshall  county,"  approved 
March  4,  1878,  purporting  to  authorize  the  township  officers  of  Blue 
Bapids  township  to  subscribe  to  the  capital  stock  of  said  Irving  Man- 
ufacturing Company,  not  to  exceed  the  sum  of  $10,000,  and  to  pay 
for  the  same  by  issuing  the  bonds  of  said  township,  payable  in  ten 
years  from  their  date,  with  interest  at  10  per  cent,  per  annum,  pay- 
able annually,  according  to  interest  coupons  to  be  attached.  The  act 
required  the  question  of  the  issue  of  bonds  to  be  submitted  to  a  pop- 
ular vote,  and  in  case  of  the  authorization  and  issue  of  said  bonds, 
the  township  officers,  in  connection  with  the  board  of  county  commis- 
sioners, were  required  to  levy  a  tax  annually  for  the  payment  of  in- 
terest and  the  creation  of  a  sinking  fund  for  the  redemption 
*748  of  the  bonds  *at  maturity.  It  was  made  the  duty  of  the  trus- 
tee to  attend  the  meetings  of  the  stockholders  of  the  company, 
and  to  act  for  the  township,  and  represent  its  stock,  and  he  was  made 
eligible  as  a  director  of  the  company.  Laws  1873,  o.  51,  pp.  103, 
104.  On  June  30,  1874,  and  after  a  favorable  popular  vote,  the 
trustee  and  the  clerk  of  said  township  issued  the  bonds,  ten  in  num- 
ber, for  one  thousand  dollars  each,  with  interest  coupons  attached, 
all  being  of  the  same  date  and  of  like  tenor  and  effect.  The  following 
is  a  copy  of  one  of  the  bonds  and  the  first  coupon  thereon,  to-wit : 

Ko .  BOND 

07  BLUE  BAPIDS  TOWNSHIP,  MARSHALL  00UNT7,  STATE  OP  KANSAS. 

Be  it  known  that  Blue  Bapids  township,  in  the  county  of  Marshall,  and 
state  of  Kansas,  is  indebted  to  the  Irving  Manufacturing  Company,  or  bearer, 
in  the  sum  of  one  thousand  dollars,  bearing  interest  at  the  rate  of  ten  per 
<%nt.  per  annum,  payable  annually,  on  the  first  day  of  July,  at  the  office  of 
the  treasurer  of  the  said  Blue  Bapids  township,  in  said  Marshall  county,  Kan« 
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sas,  and  for  which  oonpons  are  hereto  attached.  This  bond  is  issaed  in  pur- 
suance of  an  act  of  the  legislature  of  the  state  of  Kansas,  approved  March  4, 
A.  D.  1873,  entitled  "An  act  to  provide  for  issuing  boni&  of  Blue  Rapids 
township,  of  Marshall  county,"  the  principal  of  which  is  payable  ten  years 
from  July  1,  A.  D.  1874,  and  for  the  payment  of  which  the  faith  of  said  Blue 
Rapids  township  is  pledged. 

In  testimony  whereof,  this  bond  hath  beea  issued  and  signed  by  the  town- 
ship trustee,  and  countersigned  by  the  clerk  of  said  township,  this  thirtieth 
day  of  June,  A.  D.  1874. 

[Signed]  Thaddeus  Day,  Trustee. 

rCountersigned]    John  Thompson,  Clerk. 

[Coupon.] 

BOND  OP  BLUB  BAPID6  T0WN19HIP,  MARSHALL  OOT7NT7,  KANSAS. 

$100.— On  the  first  day  of  July,  A.  D.  1876,  Blue  Rapids  township  will  pay 
one  hundred  dollars  for  interest  on  bond  No. ,  agreeable  to  an  act  ap- 
proved March  4,  1878. 

[Signed]  Thaddeus  Day,  Trustee. 

[Countersigned]    John  Thompson,  Clerk. 

On  May  28,  1874,  the  Irving  Manufacturing  Company  en- 
^T^l  9  *tered  into  a  written  contract  with  one  Satterlee  Warden,  by 
which  Warden  agreed  to  build  a  dam  across  the  Big  Blue  river, 
on  section  one,  township  five,  range  seven,  in  Marshall  county,  and 
also  a  mill  building,  fitted  up  with  grist-mill  machinery,  the  work  to 
be  commenced  as  early  as  September  1,  1874,  and  completed  on  or 
before  December  30,  1875 ;  and  the  manufacturing  company  agreed 
to  convey  to  Warden  a  certain  described  tract  of  land  owned  by  it  in 
said  section,  to  include  said  improvements,  and  also  the  water-power, 
with  the  reservation  and  exceptions  following :  The  company  to  have 
the  right  to  build  mills  and  manufactories,  to  be  propelled  by  said  wa- 
ter-power, below  Warden's  mill,  and  also  a  flume  for  said  mills  and 
manufactories,  but  not  to  engage  in  the  grinding  of  grain  without  the 
written  consent  of  Warden,  and  in  any  event  Warden  should  have  suf- 
ficient power  to  propel  six  run  of  stones,  and  also  a  saw-mill,  if  he 
should  build  one  in  two  years;  and  whenever  the  company  should 
build  a  mill  or  manufactory,  it  was  to  pay  to  Warden  one-fourth  of  the 
cost  of  the  dam  for  each  of  said  mills  or  manufactories,  until  the  whole 
sum  advanced  by  Warden  in  the  building  of  the  dam  should  be  re- 
funded to  him;  and  the  expense  of  maintaining  a  dam  should  be 
borne  equally  by  the  mills  using  the  same.  And  it  was  further  agreed 
tliat  the  company  should  pay  and  deliver  to  Warden  $10,000  in  Blue 
Rapids  township  bonds,  if  they  should  be  voted,  as  soon  as  Warden 
should  expend  $5,000  in  said  improvements,  and  give  security  for 
the  completion  thereof ;  but  after  the  completion  of  the  dam  and  the 
basement  of  the  mill,  Warden  might,  if  he  chose,  return  the  township 
bonds  to  the  company,  and  demand  and  receive  from  it  $3,000  in 
money  in  lieu  thereof. 

Warden  completed  said  improvements  in  September,  1875,  in  ac- 
cordance with  said  contract,  and  the  bonds  wore  transferred  and  as- 
signed to  him  by  the  company  before  that  time,  in  pursuance  of  the 
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agreement.    Ever  since  the  completion  of  the  mill,  it  has  been  used 
as  a  onBtom  griBt-mill  chiefly,  the  proprietors  purchasing  some  wheat, 

however,  to  complete  oar-loads  of  flonr  made  principally  from 
*750     the  grinding  of  tolls.     *0n  February  7,  1876,  the  company 

executed  to  Warden  a  deed  in  accordance  with  said  contract 
and  the  leservations  therein  contained ;  but  it  was  provided  in  the 
deed  that  the  acceptance  of  it  by  Warden  should  not  operate  as  a 
waiver  of  his  right  to  return  the  $10,000  in  township  bonds  to  said 
company,  and  to  demand  and  receive  $3,000  in  money  therefor.  War- 
den has  sold  and  transferred  the  bonds  to  persons  unknown,  who  are 
innocent  holders  thereof.  No  manufacturing  enterprise  has  ever  been 
carried  on  or  engaged  in  by  the  Irving  Manufacturing  Company,  nor 
is  the  water-power  from  the  dam  used  for  any  other  purpose  than 
the  propelling  of  the  machinery  of  said  grist-mill. 

The  question  presented  by  these  facts  is  as  to  the  validity  of  the 
bonds.  The  initial  point  of  the  inquiry  is  the  law  of  1873,  and  the 
charter  of  the  Irving  Manufacturing  Company.  Bonds  were  issued 
ander  that  law,  and  carry  notice  of  that  fact  upon  their  face.  Of 
course,  a  purchaser  takes  with  notice  of  everything  appearing  upon 
the  face  of  the  paper.  And  when  a  bond  purports  upon  its  face  to 
be  issued  under  the  authority  of  a  given  law,  if  that  law  be  uncon- 
stitutional, every  purchaser  takes  with  notice  of  the  invalidity  of  the 
bond.  Upon  this  proposition  all  the  courts  agree.  Some,  among 
them  this  conrt,  go  further.  Lewis  v.  Bourbon  Co.,  12  Kan.  *186. 
There  is,  therefore,  in  this  case,  no  matter  of  estoppel  arising  in  favor 
of  bona  fide  holders;  no  question  of  the  regularity  of  the  proceedings 
under  the  law.  The  case  hinges  upon  the  constitutionality  of  the 
law.  The  law  is  a  special  one,  and  purports  to  authorize  Blue  Bapids 
township  to  take  stock  in  and  issue  bonds  to  the  Irving  Manufacturing 
Company, — nothing  more  and  nothing  less.  The  Irying  Manufact- 
uring Company  was  a  private  corporation  then  existing,  with  a  char- 
ter duly  filed  in  the  office  of  the  secretary  of  state,  whose  declared 
purpose  was  the  securing  of  power  and  the  building  of  manufacto- 
ries. No  special  class  of  manufactories  was  named,  nor  was  there 
any  restrictions  as  to  the  number,  or  number  of  classes.     Under  its 

charter,  the  company  could  put  up  mills  for  the  manufac- 
*751    *ture  of  woolen  goods,  or  paper,  or  cotton  cloth,  or  anything 

eke.  Building  one  mill  in  no  manner  exhausted  its  power  or 
restricted  its  line  of  labor.  To  a  grist-mill  this  year,  it  might  add  a 
paper-mill  next,  and  so  each  year  add  to  the  number  and  the  number 
of  kinds  of  manufactories.  Obviously,  the  design  was  to  utilize  the 
water-power  in  building  up  a  ndanufacturing  town,  and  no  limitation 
was  intended  on  the  kind  of  manufactories.  Is  this  a  purpose  which 
can  be  aided  by  taxation?  We  are  clearly  of  opinion  that  it  cannot. 
It  is  a  private  corporation  which  is  sought  to  be  aided ;  it  is  a  private 
benefit  which  is  sought  to  be  secured.  Obviously,  the  purpose  was  a 
private,  and  not  a  public,  one.     Judge  Cooley  says,  in  his  work  on 

v.23k— 34 
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Taxation,  (page  78 :)  "The  right  to  ezeroise  the  power  of  taxation  in 
aid  of  manufacturing  enterprises  of  private  persons  ox  corporations 
has  seldom  been  asserted,  and  whenever  asserted,  has  been  most  em- 
phatically denied." 

In  Allen  v.  Inhabitants  of  Jay,  60  Me.  124, 12  Amer.  Law  Beg.  (N. 
S.)  481,  with  note  by  Judge  BsdfibiiD,  the  inhabitants  proposed,  un- 
der legislative  authority,  to  loan  the  credit  of  the  town  by  issuing 
bonds  to  Hutchins  &  Lane,  on  condition  that  they  should  move  their 
saw-mill  and  box  factory  from  Livermore  Falls  to  Jay  Bridge,  and 
also  put  in  operation  one  run  of  stones  for  grinding  meal;  but  the 
court  decided  that  ''such  an  object  is  entirely  a  private  one,  and  in 
no  sense  entitled  to  be  called  a  public  use  of  such  a  character  as  to 
justify  the  imposition  of  taxes  upon  the  inhabitants  and  property  of 
a  town  by  the  vote  of  a  majority  of  such  town."  No  distinction  is 
made  in  the  decision  between  the  saw-mill  and  box  factory,  and  the 
mill  for  grinding  meal.  If  the  latter  had  stood  alone,  however,  it  may 
be  that  under  the  decision  in  Burlington  v.  Beasley,  94  U.  8. 312,  aid 
might  have  been  lawfully  extended  to  it;  but  this  would  depend  on 
the  kind  or  character  of  the  miU,  and  the  statutes  of  Maine  relating 
to  the  subject. 

In  Commercial  Nat.  Bank  v.  City  of  lola,  2  Dill.  853,  9  Kan.  *689, 
bonds  were  issued  by  the  city,  by  authority  of  an  ordinance  after- 
wards legalized  by  the  legislature,  so  far  as  it  could  do  so,  as 
*752  a  donation  *Ho  *aid  in  the  erection  or  completion  of  buildings 
at  or  near  the  city  of  lola,  to  be  used  for  .the  purpose  of  manu- 
facturing Z.  King's  patent  bridges,  and  as  a  foundry  and  iron- works.'' 
In  an  action  to  recover  interest  due  on  coupons  attached  to  these 
bonds,  it  was  held  that  the  purpose  in  aid  of  which  the  bonds  were 
issued  was  private,  and  not  public,  in  its  nature,  and  that  they  were 
void, — "void  from  the  beginning,  and  void  into  whosesoever  hands 
they  may  have  come." 

In  Citizens'  Sav.  Ass'n  v.  City  of  Topeka,  3  Dill.  376,  20  Wall.  655, 
bonds  had  been  issued  to  the  King  Wrought-Iron  Bridge  Manufactory 
and  Iron- Works  Company  of  Topeka,  to  aid  and  encourage  it  in  estab- 
lishing and  operating  its  manufactory  of  iron  bridges  in  said  city,  in 
pursuance  of  two  general  acts  of  the  legislature,  referred  to  by  title  on 
the  face  of  the  bonds.  But  the  court  adhered  to  the  decision  in  the 
lola  Case,  and  held  the  bonds  void,  and  the  judgment  was  affirmed 
by  the  supreme  court  of  the  United  States,  which  decided  that  a  stat- 
ute which  authorized  a  town  to  issue  its  bonds  in  aid  of  the  mana- 
facturing  enterprises  of  individuals  is  void.  Lowell  v.  City  of  Boston, 
111  Mass.  454;  State  v.  Osawkee  Tp.,  14  Kan.  *418;  MoGonnell  v. 
Hamm,  16  Kan.  228. 

The  general  truth  of  these  propositions  is  not  seriously  controverted 
by  counsel  for  defendant  in  error;  but  they  seek  to  take  this  case  oat 
of  the  scope  of  those  rules.  They  contend  that  neither  the  act  nor 
the  bonds  show  that  the  purpose  was  a  private  one;  that  they  (mly 
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show  that  thd  purpose  was  to  aid  the  Irving  Manafaciuritig  Company ; 
that  the  bonds  have  passed  into  the  bands  of  bona  fide  holders,  and 
that  such  holders  have  a  right  to  presume  that  the  legislature  has 
passed  no  unconstitutional  law,  and  that,  therefore,  the  purposes  for 
which  the  Irving  Manufaoturing  Company  was  organized  were  pub* 
lie.    They  say : 

'* All  the  cases  cited  by  counsel  show  that,  either  by  an  act  of  a  legislature, 
or  an  ordinance  made  by  a  city  council,  the  cities  or  townships  voted  bonds 

for  private  purposes,  and  that  the  different  private  enterprises  were  so 
*753     expressed  in  the  statute  or  ordinance.    In  this  *case  you  nowhere  find 

in  the  statute  of  1873,  nor  in  said  bonds,  that  said  bonds  were  voted 
for  private  purposes;  but  the  statute,  bonds,  pleadings,  and  evidence  show 
without  a  doubt  that  the  bonds  were  voted  for  public  purposes.  This  state  of 
facts,  therefore,  brings  us  within  the  case  of  Burlington  v.  Beasley,  94  Ui  S. 
312." 

They  also  eontend  that,  notwithstanding  the  generality  of  state- 
ment in  the  charter  of  the  purposes  for  which  the  company  was  or- 
ganized, by  contract  before  the  issue  of  the  bonds,  and  before  any 
gnhscription  or  vote,  provision  had  been  made  for  the  building  of  a 
dam  and  grist-mill;  that  these  are  all  that  in  fact  have  as  yet  been 
boilt;  that  a  grist-mill  is  a  public  mill,  and  that,  therefore,  it  was 
plainly  the  intention  of  Blue  Bapids  township  and  the  company  that 
public  aid  should  be  granted  only  for  the  building  of  a  dam  and  mill 
for  public  purposes.  They  further  claim  that,  even  if  the  act  of  1878  * 
be  unconstitutional,  the  validity  of  the  bonds  can  be  sustained  under 
the  general  bond  law  of  1872. 

We  cannot  concur  with  counsel  in  these  views.  We  think  that, 
vhere  a  law  purports  to  authorize  the  issue  of  bonds  to  any  given 
party,  a  purchaser  must  take  notice  of  any  inherent  incapacity  of 
such  party  to  receive  public  aid.  Where  the  proposed  recipient  is  a 
corporation,  its  charter  powers  are  as  much  a  matter  of  public  record 
as  the  law  which  is  invoked  to  uphold  the  bonds,  and  a  purchaser  is 
as  chargeable  with  notice  of  those  powers  as  of  the  law.  If  the  rule 
were  otherwise,  the  bond  question  would  be  freighted  with  more  of 
peril  than  even  now  it  carries.  If  a  law  purporting  to  authorize  the 
issue  of  municipal  bonds  to  a  private  individual  or  to  a  private  cor- 
poration must  be  adjudged  constitutional,  unless  it  affirmatively  ap- 
pears upon  the  face  of  the  law  that  the  bonds  are  to  be  issued  to  sub- 
serve some  private  purpose,  there  would  be  but  slight  protection 
against  foisting  the  wildest  schemes  of  private  enterprise  upon  the 
shoalders  of  the^publio.  Not  so  do  we  understand  the  rule.  Upon 
the  face  of  the  law  and  the  record  must  it  appear  that  a  public  pur- 
pose is  to  be  subserved,  or  the  law  will  not  stand.  If  the  law 
'754  does  not  ex^press  the  very  purpose,  then  the  proposed  grant 
must  be  to  a  corporation  whose  sole  capacity  is  to  subserve 
some  public  purpose.  The  law,  as  a  law,  must  be  valid  before  any 
acta  onder  it  can  be  upheld.  A  corporation  may  sometimes  be  es- 
topped from  showing  its  own  wrongful  acts  done  under  a  valid  law ; 
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but  there  is  no  such  thing  as  a  void  enactment  being  made  valid  by 
estoppel.  If  the  law  simply  purports  to  grant  authority  to  issue  bonds 
to  a  specific  party,  and  such  party  has  not  capacity  to  receive  pablic 
aid,  then  the  law  fails,  and  no  purchaser  can  plead  ignorance  of  soch 
party's  incapacity.  The  law  never  had  any  validity,  and  no  acts  done 
under  it  can  infuse  life  into  it,  or  create  any  estoppel  npon  the  mu- 
nicipality. 

Now,  the  Irving  Manufacturing  Company  was  chartered,  as  we  have 
seen,  for  manufacturing  purposes  generally.  The  law  authorizing  a 
subscription  to  its  stock  contemplated  aid  to  those  general  purposes. 
It  placed  no  restriction  on  the  use  or  disposition  by  it  of  the  bonds. 
It  might  use  them  to  build  a  grist-mill,  as  it  did,  or  a  paper-mill,  as 
it  may  yet  do.  Doubtless,  a  law  may  be  valid  in  part  and  void  in 
part,  and  a  law  authorizing  the  issue  of  bonds  for  two  separate  ob- 
jects may  be  upheld  as  to  one  while  it  fails  as  to  the  other.  Perhaps, 
also,  a  law  authorizing  the  issue  of  bonds  for  general  purposes,  such 
as  *' internal  improvements,"  may  sustain  an  issue  in  certain  cases, 
and  where  the  improvements  are  of  a  public  character,  when  it  would 
not  in  other  cases,  and  where  the  improvements  are  simply  of  a 
private  nature.  And  in  such  a  case,  if  bonds  are  issued,  simply  re- 
citing  the  law,  and  pass  into  the  hands  of  bona  fide  holders,  there  may 
be  a  presumption  that  they  were  issued  for  a  purpose  which  is  legal, 
and  an  estoppel  on  the  municipality  to  deny  the  fact.  To  that  ex- 
tend, as  we  understand  it,  goes  the  case  of  Burlington  v.  Beasley,  94 
U.  S.  312.  In  that  case,  Mr.  Justice  Hunt,  speaking  for  the  court, 
says: 

''The  bonds,  which  are  the  foundation  of  this  action,  purport  upon  their 
face  to  be  issued  by  virtue  of  an  act  of  the  legislature  of  the  state  of 
*755  Kansas,  approved  March  2,  1872,  ^whicli  title  is  given  in  the  bonds. 
They  contain  no  specific  statement  of  the  puipose  tor  which  they  were 
issued.  There  is  nothing  upon  their  face  to  indicate  fraud,  unlawful  author- 
ity, assumption  of  authority,  or  irregularity.  If  there  was  in  law  any  au- 
thority in  the  town,  under  any  circumstances,  to  issue  its  bonds,  and  if  these 
bonds  have  the  impress  of  such  authority,  there  is  nothing  to  vitiate  them 
when  taken  by  bona  fide  holders." 

But  where  the  law  names  only  one  speoifio  purpose, — ^the  aiding  of 
a  named  corporation, — the  law  is  good  or  bad  as  a  whole,  according 
as  such  corporation  may  or  may  not  receive  public  aid.  The  nae 
which  the  corporation  may  make  of  the  bonds  neither  upholds  nor 
destroys  the  law.  If  bonds  were  issued  to  an  insurance  corporation 
under  a  law  purporting  to  authorize  such  an  issue,  the  law  would  not 
be  made  good  and  the  bonds  valid  by  the  fact  that  the  insurance  com- 
pany used  them  in  building  a  railroad,  or  both  be  vitiated  because 
the  latter  were  used  in  the  insurance  business.  The  law  is  good  or 
bad,  constitutional  or  not,  at  the  time  it  is  signed  and  approved. 
Where  the  charter  of  a  corporation  is  broad  and  general,  enabling  it 
to  engage  in  several  industries,  the  fact  that  one  of  those  industries 
may  be  of  such  a  public  character  as  to  justify  public  aid,  will  not 
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uphold  a  law  aathorizing  publio  aid  generally  to  the  corporation. 
Public  aid  to  private  purposes  cannot  be  secured  by  yoking  them  to  a 
public  purpose.  And  where  the  public  and  private  purposes  are  at- 
tempted to  be  aided  by  a  single  concession,  the  latter  vitiate,  rather 
than  the  former  uphold,  the  grant.  "The  entire  purpose,  or,  if  there 
are  several  and  no  rule  of  apportionment  as  to  the  application  of  the 
proceeds,  then  all  the  purposes,  must  be  public.  In  other  words,  the 
legislature  cannot  validate  bonds  for  private  purposes,  by  declaring 
that  the  authorities  may  apply  an  indefinite  portion  of  the  proceeds 
to  some  public  purpose."     State  v.  Osawkee  Tp.,  14  Kan.  *418. 

In  Attorney  General  v.  City  of  Eau  Claire,  37  Wis.  400,  437,  it  is 
said: 

"It  seems  too  plain  for  discussion  that,  if  the  legislature  grants  an  equiv- 
ocal power,  subject  to  the  election  of  the  grantee  for  either  one  or  tlie 

*756  other  of  two  pur*poses,  the  one  lawful  and  the  other  unlawful,  the 
power  cannot  be  upheld  upon  the  chance  of  its  being  lawfully  applied. 

>   ♦    ♦    When  the  purpose  of  such  a  statute  is  double,  each  purpose  must 

be  valid  to  sustain  the  power." 

Here,  the  law  makes  no  provision  for  aid  to  any  separate  public 
purpose.  Any  appropriation  would  be  at  the  election  of  the  com- 
pany,— an  election  which  it  eould  change  at  pleasure.  It  seems  to 
06,  therefor^,  that  the  law  was  in  its  inception  unconstitutional,  and 
that  no  acts  done  under  it  are  of  any  validity  or  create  any  estoppel. 
Every  holder  of  the  bonds  is  chargeable  with  notice  of  the  law,  and 
all  matters  affecting  its  constitutionality.  So  far  as  the  general  bond 
lav  of  1872  is  concerned,  the  bonds  do  not  purport  to  have  been  issued 
under  that  law.  They  specifically  refer  to  the  law  of  1873  as  the 
source  of  their  authority.  They  do  not  comply  in  all  respects  with 
the  law  of  1872,  and  while,  if  they  purported  to  be  issued  under  that 
law,  the  departure  might  not  be  sufficient  to  vitiate  the  bonds,  they 
cannot  rest  upon  any  presumptions  which  might  then  exist  in  their 
favor  in  the  hands  of  bona  fide  holders.  The  purchaser  is  referred  to 
one  statute.  If  he  would  support  the  bond  by  some  other  law.  he 
mnst  show  as  a  fact  compliance  with  that  law,  and  may  not  rest  upon 
presumptions;  and,  as  a  matter  of  fact,  the  bonds  were  voted  and 
issued  to  a  corporation  whose  charter  contemplated  such  private  pur- 
poses as  to  preclude  its  reception  of  public  aid. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  instructions  to  render  judgment  on  the  findings  in 
favor  of  plaintiff  in  error,  plaintiff  below. 

(All  the  justices  concurring.) 
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♦767      *In  re  Petition  of  Ghablbb  H.  Paybon  for  Writ  of 

Habeas  Corpui* 

January  Term,  1880. 

False  Pretenses:  Habeas  Corpus.  Where  L.,  desiring  and  intending  to 
convey  certain  real  estate  to  M.,  requests  P.  to  draught  and  prepare  a  deed 
for  that  purpose,  and  P.,  pretending  to  do  so,  wrongfully  and  fraudu- 
lently draughts  a  deed  conveying  the  property  to  himself,  and  then  by  false 
pretenses  obtains  the  signature  of  L.  to  said  deed,  and  by  like  false  pre- 
tenses obtains  and  retains  the  possession  of  such  deed,  ostensibly  for  the 
purpose  of  having  it  recorded  for  L.,  but  teally  to  have  it  recorded  for 
himself,  and  he  is  afterwards  prosecuted  criminally  under  sections  94  and 
84  of  the  crimes  act,  for  obtaining  said  signature  under  the  said  circum- 
stances, and  he  is  convicted  and  sentenced  to  imprisonment  in  the  peni- 
tentiary, and  the  sheriff  holds  him  in  custody  under  said  conviction  and 
sentence,  and  he  then  applies  to  the  supreme  court  to  be  discharged  from 
such  custody  on  a  writ  of  Tiabeas  corpus,  claiming  that  said  sentence  is 
void,  on  the  ground  that  the  acts  for  which  he  was  prosecuted,  convicted, 
and  sentenced  are  not  punishable  under  the  laws  of  Kansas,  Iieldf  that  said 
sentence  is  not  void,  and  Uieref  ore  that  the  applicant  is  not  illegally  re- 
strained of  his  liberty,  and  th^refoie  that  he  cannot  be  discharged  on 
habeoi  oorptu^ 

Original  proceedings  in  haheas  corpus. 

Petition  Hied  in  this  court,  on  May  15,  1880,  on  behalf  of  Charles 
H.  Payson,  for  a  writ  of  haheas  corpus. '  The  petition  states  in  sub- 
stance the  following  faots : 

Your  petitioner  shows  that  he  is  illegally  restrained  of  his  liberty  by  A.  T. 
Shennenum,  sheriff  of  Cowley  county,  Kansas,  at  the  jail  of  said  county,  in 
the  city  of  Win  field,  therein,  and  that  said  sheriff  threatens  and  ie^  about  to 
convey  the  petitioner  and  deliver  him  to  the  warden  of  the  penitentiary  of 
said  state;  that  the  pretended  cause  of  said  restraint  is  that,  on  the  tenth  day 
of  May,  1880,  the  same  being  one  of  the  judicial  days  of  the  May  term,  1880, 
of  the  district  court  of  Cowley  county,  your  petitioner  was  tried  for  an  alleged 
felony,  as  will  more  fully  appear  from  a  copy  of  the  information  hereto  at- 
tached and  made  a  part  hereof,  in  an  action  wherein  the  state  of  Kansas  was 
plaintiff  and  your  petitioner  was  defendant ;  that  upon  said  trial  the  defend- 
ant was  convicted,  and  on  the  thirteenth  day  of  May,  1880,  the  said  court 
rendered  judgment  against  the  petitioner  that  he  be  imprisoned  in  the  peni- 
tentiary of  said  state  for  the  term  of  five  years,  at  hard  labor,  as  will 
*758  more  fully  appear  from  a  copy  *of  said  judgment,  hereto  attadied  and 
made  a  part  hereof;  and  that  the  petitioner  is  held  by  said  sheriff  in 
pursuance  of  said  judgment.  The  petitioner  further  says  that  said  restraint 
is  illegal  in  this:  That  there  is  no  law  authorizing  any  punishment  for  the 
offense  charged  in  said  information,  and  the  district  court  had  no  jurisdiction 
to  render  the  judgment  aforesaid. 

The  petition  closed  with  the  common  prayer  for  the  issuance  of 
the  writ  on  behalf  of  the  petitioner,  and  that,  upon  the  hearing  herein, 
he  might  be  discharged  from  custody.  A  copy  of  the  body  of  the  in- 
formation herein  is  as  follows,  to- wit : 
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^'Tbat  on  the  twenty-siztii  day  of  January,  A.  D.  1880,  and  for  a  longtime 
previoas  thereto,  one  Lena  .MeNeil  was  the  owner  In  fee-simple  of  the  fol- 
lowing described  real  property,  to-wlt:  Lot  No.  8,  in  block  No.  167,  in  the 
eity  of  Winfield,  Cowley  county,  state  of  Kansas;  that  the  said  Lena  McNeil, 
desiring  and  intending  to  convey  said  property  to  her  mother,  Martha  £*  Mc- 
Neil, then,  and  several  days  theretofore,  requested  one  Charles  H.Payson.an 
attoroey  at  law,  to  draft  aud  prepare  a  deed,  conveying  said  property  from 
the  said  Lena  McNeil  td  said  Martha  E.  McNeil;  that  on  said  twenty-sixth 
day  of  January,  A.  D.  1880,  at  and  within  the  county  aforesaid,  the  said 
Charles  H.  Payson,  with  the  intent  to  cheat  and  defraud  thesaid  Lena  McNeil 
of  said  property,  unlawfully,  feloniously,  and  designedly  did  obtain  the  signa- 
ture of  the  said  Lena  McNeil  to  a  written  instrument,  viz.,  a  deed  of  general 
warranty  from  the  said  Lena  McNeil  to  the  said  Charles  H.  Payson,  of  date 
January  26,  A.  D.  1880,  being  and  purporting  to  be  the  act  of  the  said  Lena 
McNeil,  by  which  said  deed  all  the  right,  title,  and  interest  of  the  said  Lena 
McNeil  in  and  to  said  property  was  and  purported  to  be  transferred  and  con- 
veyed to  said  Charles  H.  Payson,  by  then  and  there  unlawfully,  knowingly, 
and  falsely  pretending  to  the  said  Lena  McNeil  that  said  written  instru- 
ment was  a  deed  draughted  and  prepared  by  him,  the  said  Charles  H.  Pay- 
son,  in  accordance  with  the  request  of  the  said  Lena  McNeil,  as  aforesaid, 
conveying  the  right,  title,  and  interest  of  the  said  Lena  McNeil  in  and  to  said 
property  to  said  Martha  E.  McNeil;  by  means  of  which  said  false  pretense, 
the  said  Lena  McNeil,  then  and  there  believing  and  relying  on  said  false 
pretense  as  being  true,  was  then  and  there  induced  to  subscribe  her  name 

to  said  written  instrument  as  aforesaid,  the  possession  of  which 
*759      *Baid  written  instrument  the  said  Charles  H.  Payson  then  and  there 

obtained  from  the  said  Lena  McNeil  for  the  purpose  of  having  the 
same  recorded  in  the  office  of  the  register  of  deeds  of  said  county,  the  said 
Lena  McNeil  then  believing,  as  aforesaid,  that  said  written  instrument  was  a 
deed  conveying  said  property  from  herself  to  said  Martha  E.  McNeil,  the  pos- 
session of  which  said  written  instrument  the  said  Charles  H.  Payson  has  ever 
since  retained;  whereas,  in  truth  and  in  fact,  as  the  said  Charles  H.  Payson 
then  and  there  well  knew,  said  written  instrument  was  not  a  deed  conveying 
the  right,  title,  and  interest  of  said  Lena  McNeil  in  and  to  said  property  to 
said  Martha  E.  McNeil,  but  was  the  written  instrument  above  set  forth,  con- 
veying and  purporting  to  convey  all  the  right,  title,  and  interest  of  the  said 
Lena  McNeil  in  and  to  said  property  to  the  said  Charles  H.  Payson  as  afore- 
said." 

Upon  the  foregoing  petition,  the  writ  prayed  for  was  issued  by  the 
chief  justice  of  the  supreme  court,  made  returnable  on  the  seventeenth 
day  of  May,  1880,  and  was  duly  served  npon  the  said  A.  T.  Shenne- 
man,  sheriff,  to  which  he  made  a  return  in  effect  that  be  held  the  said 
Charles  H.  Payson  under  and  by  virtue  of  the  final  judgment  and 
order  of  the  district  court  of  Cowley  county,  as  stated  by  the  peti- 
tioner, and  that  he  had  the  body  of  the  said  Charles  H.  Payson  before 
the  court. 

The  case  was  argued  orally  by  W.  C.  Webb  and  G.  Caldwell,  for  the 
petitioner,  and  by  E.  S*  Torrance,  county  attorney  of  Cowley  county, 
for  the  State. 

The  opinion  was  filed  May  20,  1880. 

Valbittihe,  J»  This  is  an  action  of  habea$  corpus,  brought  in  this 
court  by  Charles  H*  Payson  against  A.  T.  Bhenneman,  sheriff  of  Cow- 
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ley  county,  charging  the  defendant  with  unlawfully  and  illegally  re- 
straining the  plaintiff  of  his  liberty.  It  appears  from  the  application 
of  the  plaintiff  and  the  return  of  the  defendant  (and  the  truth  of  the 
return  is  admitted  by  the  plaintiff)  that  the  plaintiff  has  been  sen- 
tenced to  imprisonment  in  the  penitentiary  by  the  district  court  of 
said  Cowley  county,  and  that  the  defendant  holds  the  plaintiff 
*760  in  custody  under  such  sentence.  *The  only  question  now  pre- 
sented to  this  court  is  whether  said  sentence  is  ypid  or  not.  If 
it  is  void,  the  plaintiff  is,  of  course,  illegally  restrained  of  his  liberty ; 
but,  if  it  is  valid,  then  it  is  admitted  that  he  is  legally  and  rightfully 
restrained  of  his  liberty.  The  question  is  not  whether  the  sentence 
is  irregular  only,  or  voidable ;  it  is  not  whether  the  sentence  might 
not  be  set  aside  or  reversed  for  error,  if  the  case  were  brought  to  this 
court  on  appeal;  but  it  is  whether  such  sentence  is  absolutely  void, 
under  all  circumstances,  if  attacked  collaterally,  as  well  as  if  attacked 
directly.  The  plaintiff,  of  course,  claims  that^  the  sentence  is  void; 
and  he  makes  this  claim  upon  the  sole  ground  that  the  acts  for  which 
he  was  sentenced  are  not  punishable  under  the  laws  of  the  state  of 
Kansas. 

The  plaintiff  was  charged,  tried,  convicted,  and  sentenced  for  wrong- 
fully obtaining  the  signature  of  Lena  McNeil  to  a  certain  deed  of 
conveyance  of  real  estate,  under  the  following  circumstances,  to-wit : 
The  said  Lena  McNeil,  desiring  and  intending  to  convey  said  real 
estate  to  her  mother,  Martha  E.  McNeil,  requested  the  plaintiff  to 
draught  and  prepare  a  deed  for  that  purpose,  and  he,  pretending  to 
do  80i  wrongfully  and  fraudulently  draughted  a  deed  conveying  the 
property  to  himself;  and  then,  by  false  pretenses,  obtained  her  eig* 
nature  to  such  deed,  and,  by  like  false  pretenses,  obtained  and  re- 
tained the  possession  of  the  deed,  ostensibly  for  the  purpose  of  hav- 
ing it  recorded  for  Lena  McNeil,  but  really  to  have  it  recorded  for 
himself.  The  information  states  the  facts  much  more  fully  than  we 
have  stated  them.  The  statutes  under  ^hich  this  prosecution  was 
had  read  as  follows : 

"Eveiy  person  who,  with  intent  to  cheat  or  defraud  another,  shall  design* 
edly,  by  means  of  any  false  token  or  writing,  or  by  any  other  false  pretense, 
obtain  the  signature  of  any  person  to  any  written  instrument,  or  obtain  from 
any  person  any  money,  personal  property,  right  in  action,  or  any  other  valu- 
able thing  or  effects  whatsoever,  upon  conviction  thereof  shall  be  punished  in 
the  same  manner  and  to  the  same  extent  as  for  feloniously  stealing  the  money, 

property,  or  thing  [so]  obtained."  Crimes  Act,  §  94. 
«75X  ««if  any  person  sfeal  or  embezzle  any  will  of  real  or  personal  prop- 
erty, or  any  deed  or  other  instrument  of  writing,  being  or  purporting 
to  be  the  act  of  another,  by  wlilch  any  right  or  interest  in  real  or  personal 
property  shall  be  or  purport  to  be  assured^  transferred,  or  conveyed,  or  in  any 
way  changed  or  affected,  shall  be  adjudged  guilty  of  grand  larceny,  without 
reference  to  the  value  of  the  instrument  so  stolen  or  embezzled,  and  shall  be 
punished  by  confinement  and  hard  labor  not  exceeding  five  years,  or  in  the 
county  jail  not  less  than  six  months."  Crimes  Act,  §  S^;  Comp.  Laws  1879. 
pp.  338,  839. 
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The  plaintiff  claims  that  be  was  proBecnted  and  sentenoed  merely 
for  obtaining  a  signatore;  tbat  a  signatme  cannot  be  stolen,  and 
therefore  that  there  is  no  punishment  fixed  for  the  sapposed  offense 
for  which  he  was  sentenced,  and  therefore  that  the  sentence  is  void. 
He  claims  that  that  portion  of  section  94  of  the  crimes  act  which  re* 
lates  to  obtaining  a  signature  is  nugatory  and  worthless,  and  that  the 
legislature  committed  a  great  and  palpable  blunder  in  enacting  it, 
and  in  attempting  to  create  an  offense  without  providing  any  pun- 
ishment for  such  intended  offense.  These  statutes,  however,  were 
borrowed  from  Missouri;  they  have  been  on  our  statute-books  for 
nearly  twenty-five  years;  they  have  been  enacted  and  re-enacted  by 
SQCcessive  legislatures;  and  the  able  commission  appointed  by  the 
justices  of  the  supreme  court  in  1877  to  revise  the  laws  of  the  state 
recommended  their  re-enactment,  substantially  as  they  were,  and  al- 
most verbatim.  Sections  161  and  88  of  the  chapter  on  public  offenses 
of  the  commissioners'  report.  This  is  some  evidence  that  no  very 
great  legislative  blunder  was  committed. 

The  plaintiff,  however,  was  not  prosecuted  and  sentenced  for  merely 
obtaining  a  signature.  It  was  for  obtaining  a  signature  to  a  "writ- 
ten instrument," — a  ''valuable  thing," — and  also  for  obtaining  this 
written  instrument, — this  valuable  thing.  And  the  law  prescribes  a 
panishment  for  stealing  such  things.  The  information  sets  forth  the 
alleged  offense  in  great  detail,  and  no  claim  is  made  that  the  infor- 
mation is  defective  in  any  respect.     Said  section  94  does  not  pretend 

to  make  the  mere  obtaining  of  a  signature  an  offense;  nor  does 
*762    any  other  section  *of  the  statute  do  so.     The  obtaining  of  a 

signature  to  a  blank  piece  of  paper,  if  nothing  further  were 
done,  would  not  constitute  any  offense.  Nor  would  the  obtaining  of 
a  signature  to  a  deed,  or  to  any  other  written  instrument,  constitute 
an  offense,  if  such  written  instrument  were  never  delivered.  In  or- 
der that  the  obtaining  of  a  signature  shall  constitute  an  offense,  it  is 
necessary  that  the  signature  be  attached  to  some  written  instrument 
of  value,  and  that  the  written  instrument  itself  be  obtained  along  with 
tbe  signature.  Fen  ton  v.  People,  4  Hill,  126.  A  signature  cannot 
be  obtained  unless  the  written  instrument  to  which  it  is  attached  is 
also  obtained.  The  legislature  evidently  had  no  thought  of  a  signa- 
ture being  obtained  separate  from  a  written  instrument.  They  had 
the  whole  matter  in  contemplation  when  they  enacted  the  law, — the 
signature,  and  the  written  instrument, — ^the  signature,  and  the  writ- 
ing above  it  to  make  it  valuable.  Their  language  is,  "obtain  the  signa- 
ture of  any  person  to  any  tvritten  instrument;"  and  a  signature  with 
the  writing  above  it,  to  make  it  valuable,  may  be  stolen.  All  that  a 
deed  b,  is  the  signature  with  the  writing  above  it  to  make  it  valuable. 
Indeed,  neither  the  signature  nor  the  writing  would  be  of  any  value 
if  they  were  separated.  And  both  together  would  be  of  no  value, 
iinless  obtained  by  the  party  to  whom  they  were  appareiitly  executed,' 
or  for  whom  they  were  apparently  designed,  or,  in  other  words,  un« 


53S  XA1I8AB  REFOBIB. 

less  they  were  apparently  deliv€red  to  the  party  to  whom  they  were 
apparently  exeonted.  The  statnte  evidently  has  a  broader  meaning 
than  the  plaintiff  is  willing  to  give  to  it.  If  we  should  constme  it  as 
the  plaintiff  desires  that  we  shonld,  we  would  make  the  statnte  speak 
nonsense,  which  we  should  not  do,  provided  it  will  bear  any  reason- 
able construction,  which  we  think  it  will.  We  think  that  the  con- 
struction given  to  the  statute  by  the  district  court  is  the  most  natural 
and  reasonable. 

We  think  the  imprisonment  of  the  plaintiff  is  legal,  and  he  will 
therefore  be  remanded  to  the  custody  of  the  said  sheiiff  of  Cowley 
county. 

(All  the  justices  concurring.) 
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KANSAS  REPORTS 


CASES  IN  23  KANSAS 


23  KAlf.   1,  TEALE  ▼.  MATNSS 

Indian  titles^-^ited  in  Grinter  v.  Kansas  Pac.  By.  Co.,  23  Kan.  642,  to 
the  effect  that  Indian  allotments  must  be  construed  with  regard  to  the  known 
relations  between  the  government  and  Indians,  and  that  the  only  right  granted 
to  the  Delaware  Indians  under  the  treaty  of  May  30,  1S60  (12  Stat.  1129),  was 
that  of  occupancy,  leaving  the  fee  in  the  United  States. 

23  KAK.  32,  MORRfilX  ▼.  IirOIiE 

OAoers— Territorial  limitation  of  antl&ority.— Cited  in  Board  of  Comers 
of  Marlon  County  v.  Barker,  25  Kan.  258,  holding  doctrine  applicable  to  county 
commissioners ;  Phillips  v.  Thralls,  26  Kan.  780 ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Rice,  36  Kan.  593,  14  Pac.  229:  State  v.  Durein,  65  Kan.  700,  70  Pac.  601— 
holding  doctrine  applicable  to  justices  of  the  peace  acting  outside  their  townships ; 
In  re  Watson,  80  Kan,  753,  1  Pac.  7T5,  by  counsel  on  the  power  of  a  judge 
to  pass  on  a  motion  in  arrest  of  judgment  and  announce  sentence  when  out- 
side of  his  territorial  jurisdiction. 

Applied  in  Tonopah  Banking  Corp.  v.  McKane  Min.  Co.  of  Tonopah,  31  Nev. 
296,  103  Pac.  230,  to  sheriff's  sale  of  land  lying  in  county  other  than  that 
for  which  sheriff  holds  office.  ^ 

Cited  in  npte  in  33  I/.  R.  A.  93,  on  power  of  officials  to  act,  as  determined 
by  place  of  performance. 

Statnte  of  Umitatioxis— Absemee  from  ■tato.— Cited  in  Case  y.  Frazier, 
31  Kan.  689,  3  Pac.  497,  holding  that  the  exception  to  the  running  of  the  stat- 
ute during  absence  from  the  state  as  provided  by  section  21  of  the  Civil  Code 
of  Procedure  applies  to  all  classes  of  limitation  to  which  it  is  in  its  nature 
applicable;  Chicago,  K.  &  N.  Ry.  Co.  v.  Cook,  43  Kan.  83,  22  Pac.  988; 
I>avi8  Y.  Threlkeld,  58  Kan.  763,  51  Pac.  226— holding  that  the  statute  does  not 
ran  in  favor  of  an  adverse  claimant  of  land  during  the  time  of  his  personal  ab- 
sence from  the  state,  even  if  in  possession  by  agent  or  tenant;  Bauserman  v. 
Charlott,  46  Kan.  480,  26  Pac.  1051 ;  Bauserman  v.  Blunt,  147  U.  S.  647,  13 
^up.  Ct.  466,  37  Ll  E!d:  316 — ^holding  that  personal  absence  suspends  the  run- 
ning of  tlie  statute,  even  though  a  residence  be  retained  in  the  state;  Williams 
▼.  Metropolitan   St.  R,  Co.,   68  Kan.  17,  74  Pac.  600,  64  L.   R.  A.  794,   104 
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Am.  St.  Rep.  377,  1  Ann.  Cas.  6,  holding  that  limitations  cannot  ran  in  favor 
of  a  foreign  corporation. 

Distinguished  in  Beebe  v.  Doster,  36  Kan.  666,  14  Pac.  150,  holding  it 
does  not  apply  to  actions  under  section  141  of  the  tax  law  of  1876  (Laws  1876, 
c.  34)  for  recovery  of  land  against  tax  deed  holders. 

23  KAK.  38,  MARBOURO  ▼.  MoCOBMICK 

23  KAK.  44,  KANSAS  PAC.  RT.  CO.  ▼.  ANDERSON 

Credibility  of  witneMes.^-Gited  in  Lowden  v.  Schoharie  County  Nat.  Bank, 
38  Kan.  533,  16  Pac.  748;  Martin  v.  Hopkins  &  Nicodemus,  40  Kan.  63,  19 
Pac.  311— holding  jury  not  bound  to  believe  testimony. 

23  KAN.  55,  SPONENBAROER  ▼.  LEBCERT 

Estoppel  by  bond«^Cited  in  Bowden  v.  Burnham,  50  Fed.  752,  8  C.  C.  A. 
248;  Haxtun  v.  Sizer,  23  Kan.  310;  Case.  Bishop  &  Co.  v.  D.  M.  Steele  & 
Co.,  34  Kan.  90,  8  Pac.  242;  Peterson  v.  Woollen,  48  Kan.  770,  30  Pac  128, 
30  Am.  St.  Rep.  327 — holding  that  persons. signing  forthcoming  bonds  in  attach- 
ment are  estopped  to  deny  that  the  ownership  of  the  property  attached  is  in  the 
person  against  whom  the  attachment  issued;  Wolf  v.  Hahn,  28  Kan.  588,  hold- 
ing that  a  party  securing  another  to  execute  a  forthcoming  bond  in  attachment 
for  property  as  belonging  to  a  third  person  is  estopped  from  claiming  the  prop- 
erty as  his  own;  Case  v.  Shultz,  31  Kan.  96,  1  Pac.  269,  holding  that,  where 
property  is  attached  in  the  hands  of  a  stranger  to  the  attachment  and  he  joins 
defendant  in  a  forthcoming  bond*  he  is  not  estopped  to  claim  title  in  himself; 
Olson  v.  Nunnally,  47  Kan*  391,  28  Pac  149,  27  Am.  St.  Rep.  296,  holding  that 
the  principle  of  estoppel  to  deny  title  by  execution  of  a  redelivery  bond  does 
nof  apply  to  estop  the  defendant  who  executes  such  bond  from  asserting  that 
the  judgment  is  void;  State  v.  United  States  Fidelity  &  Guaranty  Co.,  81  Kan. 
660,  106  Pac.  1040,  26  L.  R.  A.  (N.  S.)  865,  holding  that  the  surety  on  the  bond 
of  a  state  depositary  is  estopped  to  deny  the  authority  of  the  depositary  bank 
to  execute  the  bond,  or  that  it  is  binding  according  to  its  terms;  Carr  v.  Huff- 
man, 1  Kan.  App.  713,  41 .  Pac.  982,  holding  that  a  sheriff  executing  a  rede> 
livery  bond  for  property  levied  on  by  him  and  subsequently  seized  in  replevin 
against  himself  is  estopped  to  deny  possession;  Lane  Implement  Co.  v.  liowder, 
11  Okl.  61,  65  Pac  926,  holding  that  a  defendant  in  attachment,  sued  on  a  forth- 
coming bond,  cannot  first  assert  that  the  property  wsis  exempt. 

Held  not  applicable  in  Rathbone  v.  Boyd,  30  Kan.  485,  2  Pac  664,  that, 
where  the  surety  of  defendant  in  replevin  executes  a  redelivery  bond,  he  is  not 
thereby  estopped  from  claiming  an  interest  in  the  property  under  a  chattel  mort- 
gage {riven  him  by  defendant. 

Cited  in  note  in  32  L.  E.  A.  (N.  S.)  403,  on  right  of  obligor  in  bond  for  release 
of  attached  property  to  attack  attachment. 

Jndgmentih-Oonclnsivene— — Rnllnga  on  motiona^^-Cited  in  Watson  v. 
Bonfils,  116  Fed.  157,  53  C.  C.  A.  535,  holding  a  decision  denying  a  motion  to  dis- 
charge an  attachment  is  not  conclusive;  Rathbone  v.  Sterling,-  25  Kan.  444, 
holding  that  rulings  on  motions  are  not  conclusive;  Shelby  v.  Ziegler,  22  Okl. 
799,  98  Pac  989,  holding  that  judgment  on  a  motion  to  discharge  an  attachment 
on  the  ground  that  property  seized  is  exempt  is  not  res  judicata  in  a  subsequent 
direct  proceeding  to  subject  the  property  to  the  judgment  rendered  in  the  action 
in  which  the  attachment  issued. 

Same— In  trial  of  riglit  to  property w— Cited  in  Graves  T.  Butcher,  24 
Kan.  291,  holding  a  judgment  by  a  justice  in  such  proceedings  between  a  claim- 
ant and  an  execution  creditor  not  conclusive  in  a  later  action  by  the  claimant 
against  the  constable  w*ho  leried  the  execution;  Dilley  v.  McGregor,  24  Kan. 
361,  holding  the  judgment  in  such  proceeding  not  conclusive,  and  that  appeal 


3  KOTES  ON  KANSAS  BEPOBTS  (82-74 

doef  not  lie ;   Board  of  Oom'rB  of  I^on  County  ▼»  Sdzgsant,  24  Kan.  572,  hold- 
in;  the  judgment  not  conclnaive. 

Set-off  and  oomaterolAlmw— Cited  in  Gardner  y.  Bisher,  35  Kan.  d3,  10 
Pac  584,  holding  that,  where  cross-demanda  exist  between  persons  under  such 
circomstances  that,  if  one  had  brought  an  action  against  the  other,  set-off  would 
have  been  available,  neither  can  be  deprived  of  the  bene&t  of  set-off  by  assign- 
ment; St  Louis,  Ft.  S.  &  W.  B.  Co.  v.  Chenault,  36  Kan.  51,  12  Pac.  303, 
on  right  of  the  treasurer  of  a  railroad  company  to  set  off  claims  against  the 
company  in  an  action  for  recovery  of  funds  misappropriated  by  him  in  payment 
of  such  claims;  Clay  v.  Woodrum,  45  Kan.  116,  25  Pac.  619,  holding  that 
existiniT  cross-demands  should  be  deemed  compensated,  so  far  as  they  equal  each 
other,  in  an  action  in  which  personal  judgment  is  sought 

23  KAH.  65,  AUIJO  ▼.  SMITH,  Same  ease  on  subsequent  appeal,  31 
Kaia.  262,  1  Pae.  626 

Jndsmentp-Res  Jadioata.^-4:ited  in  Smith  y.  Auld,  31  Kan.  262,  1  Pac 
626,  holding  that,  in  a  suit  for  partition  and  possession  of  land  and  recovery 
of  rents,  the  court  having  found  for  plaintiffs  as  to  part  ownership,  but  that  the 
question  of  rent  between  him  and  one  of  the  defendants  was  a  matter  for  ac- 
counting between  them,  not  affecting  all  the  parties  and  not  to  be  determined 
in  such  action,  a  formal  order  of  dismissal  of  the  claim  for  accounting  was  not 
res  judicata  in  a  subsequent  suit  against  such  defendant  to  recover  rents;  In 
re  Parker,  44  Kan.  279,  24  Pac.  338,  holding  that  the  adjudication  of  a  justice 
of  the  peace  discharging  defendant  in  a  bastardy  proceeding  is  not  a  bar  to  a  sub- 
iequent  proceeding  on  the  same  charge;  Attica  State  Bank  v.  Benson,  8  Kan. 
App.  566,  54  Pac.  1037,  holding  that  files  of  cases  in  which  final  judgments  have 
not  been  rendered  are  inadmissible  on  the  issue  of  res  judicata. 

Explained  in  Bitchie  v.  Will,  9  Kan.  App.  367,  58  Pac.  118,  as  to  the  holding 
that  findings  that  certain  amounts  of  taxes  had  been  paid  and  certain  amounts 
of  rents  collected  were  not  res  judicata. 

Distinguished  in  Bedden  v.  Metzger,  46  Kan.  285,  ^6  Pac.  689,  26  Am.  St  Bep. 
97,  holding  it  not  in  conflict  with  the  decision  in  the  later  case  to  the  effect  that 
a  special  finding  in  a  foreclosure  suit  that  one  of  defendants  had  a  valid  tax  title 
to  a  part  of  the  property  became  a  part  of  the  foreclosure  decree,  which  omitted 
tliat  part  of  the  property  from  the  order  of  sale,  and  was  res  judicata  as  to 
the  parties  to  the  action  and  all  persons  claiming  under  them. 

Same— EfPeet'  of  findings.— Cited  in  Collins  v.  Gray,  154 «  Gal.  131,  97  Pac. 
142,  holding  a  finding  not  carried  into  the  judgment  and  not  on  a  material  issue 
could  not  bind  a  party  in  a  subsequent  action;  Stethem  v.  Skinner,  11  Idaho, 
374,  82  Pac.  451,  holding  that  where  a  decree  is  clear  on  its  face  it  is  not  neces- 
ary  to  go  beyond  and  examine  the  findings;  Mitchell  v.  Insley,  33  Kan.  654, 
7  Pac  201,  holding  that  findings  which  are  not  carried  into  or  confirmed  by  a 
final  judgment  are  not  conclusive  in  a  subsequent  action. 

23  KAH.    70,    DOmXSOlf   t.    BOABD    OF    OOITRS    OF    HOWABD 
COUHTT 

23  KAH.  74,  ATCHISON,  T.  *  S.  F.  B.  CO.  ▼.  FRAHKIiIH 

Hanalesa  errov— Diaeliavse  of  Juror.— Cited  in  State  v.  Miller,  29  Kan. 
43;  State  v.  McKinney,  31  Kan.  570,  3  Pac.  356;  Delaney  v.  City  of  Salina, 
34  Kan.  532,  9  Pac.  271 ;  City  of  Abilene  v.  Hendricks,  36  Kan.  196,  18  Pac. 
121;  State  v.  Sorter,  52  Kan.  531,  34  Pac.  1036;  Murphy  v.  Southern  Pac. 
Co.,  31  Kev.  120,  101  Pac.  322,  21  Ann.  Cas.  502;  Northern  Pac  B.  Co.  v. 
Herbert,  116  U.  S.  642,  6  Sup.  Ct.  590,  29  L.  Ed.  755;  Connecticut  Mut.  Life 
Ins.  Co.  V.  Hillmon,  188  U.  S.  208,  23  Sup.  Ct.  294,  47  L.  Ed.  446— holding  it 
sot  snbstantial  error  to  discharge  a  juror  where  12  competent  men  were  secured. 
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JmgoTB  Kejeeting  aBd  eaoualBs  tviilLOiit  ollalteacaiF-Cited  in  note  la 
1  Am.  St.  Rep.  619*  52Q,  on  rejecting  and  ezcuBliMp  juron  by  court  without  chal- 
lenge. 

Request  fev  writtem  inetraetioM«.i  Cited  in  Jenkins  v.  hevia,  23  Kan. 
265,  holding  it  error  to  refuse  a  written  charge  where  the  request  was  made  after 
the  introduction  of  the  evidence;  Union  Street  Ry.  Go.  t.  Stone,  54  Kan.  S3, 
37  Pac.  1012,  intimating  that  the  close  of  the  evidence  was  late  for  a  request 
for  a  written  charge,  on  account  of  change  in  the  order  of  trial  since  the  deci- 
sion in  Atchison,  T.  &  S.  F.  R.  Co.  ▼.  Franklin,  but  holding  the  refusal  harmless 
in  any  event  where  counsel  and  jury  were  furnished  with  a  transcribed  and 
signed  copy  of  the  oral  instructions  in  ample  time;  Connor  v.  WHkie*  1  Kan. 
App.  402,  41  Pac.  71,  holding  that  a  rule  requiring  the  request  to  be  made  at 
the  commencement  of  the  trial  was  not  reasonable,  but  that  a  request  made  only 
a  few  minutes  before  conclusion  of  the  evidence  was  too  late. 

Reriew  of  instmotions.— Cited  in  note  in  99  Am.  Dec  126,  on  instructions 
to  jury  and  requisites  to  obtaining  review. 

Oonstruotlon  of  statvte^^i^ited  in  State  v.  Thomas,  76  Kan.^  447,  92  Pac. 
557,  holding  that  the  rule  as  to  following  the  construction  placed  on  an  adopted 
statute  applies  only  to  definite  and  known  construction  made  prior  to  the  adoiK 
tion. 

23  KAK .  82,  GARNET  ▼.  HAVENS 

Performanee  of  eontraet.^Cited  in  Bailey  v.  Fredonia  Gas  Co.,  82  Kan. 
746,  109  Pac.  411,  holding  that  on  a  severable  contract  for  digging  a  number  of 
oil  wells,  on  refusal  of  payment  on  con^pletion  of  a  paying  well,  the  other  party 
might  abandon  the  contract 

Limitation  of  aotions.— Cited  in  Mills  v.  Mills,  43  Kan.  699,  28  Pac.  944, 
holding  that,  where  cause  of  action  accrues  on  death  of  a  party,  the  statute  of 
limitations  does  not  run  until  appointment  of  personal  representative;  Aiken  ▼. 
Nogle,  47  Kan.  96,  27  Pac.  825,  holding  that  the  statute  of  limitations  did  not  run 
against  action  on  a  contract  for  services  while  there  were  payments  being  made 
from  time  to  time;  Blake  v.  Pratt,  8  Kan.  App.  486,  54  Pac.  806,  holding  limi- 
tations against  an  action  for  services  rendered  under  implied  contract  run  from 
completion  of  services. 

Distinguished  in  Bauserman  v.  Blunt,  147  U.  S.  647,  13  Sup.  Ct  466,  37  L.  Bd. 
316,  as  relating  to  the  death  of  a  creditor,  and  holding  that  the  death  of  a  debtor 
suspended  the  statute  for  a  reasonable  time  for  appointment  of  personal  repre- 
sentative. 

23  KAN.  88,  FI.EMING  ▼.  BAJUB   * 

Administrator's  salov— Cited  in  Bryan  y.  Bander,  23  Kan.  95;  Hlggins  ▼« 
Reed,  48  Kan.  272,  29  Pac  389;  Thompson  v.  Burge,  60  Kan.  549,  57  Pac.  110, 
72  Am.  St  Rep.  369;  O'Keefe  v.  Behrens,  73  Kan.  469,  85  Pac.  .555,  8  U  R.  A. 
(N.  S.)  354,  9  Ann.  Cas.  867;  Lake  v.  Hathaway,  75  Kan.  391,  89  Pac  666-- 
holding  irregularities  or  defects,  not  jurisdictional,  will  not  avoid  an  administra- 
tor's sale;  Fudge  v.  Fudge,  23  Kan.  416,  holding  an  order  for  publication  by 
newspaper  only  of  an  administrator's  sale  was  valid. 

23  KAK.  05,  BRTAN  v.  BAtTDER 

Jvdsment—OonolusiTemess— Judicial  sales^— Cited  in  Re  Devincensi's  Es- 
tate, 119  CaL  498,  51  Pac  845;  Higgins  v.  Reed,  48  Kan.  272,  29  Pac  389; 
Beachy  v.  Shomber,  73  Kan.  62,  84  Pac.  547;  Lake  v.  Hathaway,  75  Kan.  391, 
89  Pac  666;  Plains  Land  &  Improvement  Co.  v.  L(ynch,  38  Mont.  271,  90  Pac 
847,  129  Am.  St.  Rep.  645;  Wright  &  Jones  y.  Edwards,  10  Or.  29&-holdins 
defects  and  irregularities  in  petition  and  pfoeeedings  for  sale  not  to  avoid  tbm 
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sale,  where  the  petition  averred  jnrisdlctloaftl  facts-  sufiklentiy  to  veauire  Judicial 
acOoiL 

Sawf>  Igg^gnlapitieaw^ited  in  Hodgin  y.  Barton,  23  Kan.  740 ;  Walkenhorst 
r.  Lewis,  24  Kan.  420;  Great  Bend  Land  &  Lot  Go.  v.  Cole,  52  Kan.  790,  35 
Pac  827;  lianley  y.  Park,  62  Kan.  653,  64  Pac  28;  Clevenger  v.  Figley,  68  Kan. 
^  75  PAc  1001— folding  irregnlaritiea  did  not  avoid  a  judgment,  where  the 
coQTt  had  jarisdiction;  Watts  y.  Cook,  24  Kan.  278,  holding  a  guardian's  failure 
to  five  secarity  did  not  avoid  a  sale;  Constitutional  Prohibitory  Amendment 
Cases,  24  Kan.  700,  holding  that,  where  a  complaint  was  not  so  bad  as  not  to. 
ebtltenge  judicial  investigation  of  the  charge  therein,  a  judgment  of  conviction 
wa8  not  void;  Howe  v.  Palmer,  20  Kan.  387»  holding  service  by  publication  on  an 
affidavit  de8<^bing  land  merely  as  located  in  the  county  gave  jurisdiction,  and 
tit  petition  being  sufficient  to  challenge  the  attention  of  the  court,  the  judgment 
vu  not  a  nnllity;  Randolph  v.  Simon  &  Morse,  29  Kan.  406,  holding  that,  where 
aa  applieation  for  permission  to  leave  prison  bounds  was  sufficient  to  challenge 
jodidal  action,  the  order  cannot  be  declared  invalid  in  a  collateral  proceeding; 
Head  v.  Duiielji>  38  Kan.  1,  15  Pac.  911,  on  sufficiency  of  petition  to  sustain  Jndg- 
ment  as  against  collateral  attack;  Thompson  y.  Burge,  60  Kan.  549,  57  Pac. 
110,  72  Am.  St  Rep.  369,  holding  that  a  defective  notice  of  sale  may  give  juris- 
djction  and  is  not  equivalent  to  failure  to  give  notice. 

23  KAH.  08,  BLOLDEH  t.  OAJOiSTT 

Ueaa— Priority.— Cited  in  Doster  v.  Scully  (C.  C.)  27  FeO.  782;  In  re  Sun- 
Sower  State  Refining  Co.  (D.  C.)  183  Fed.  834;  Northwestern  Forwarding  Co.  v. 
MtbaiFej,  Slutz  &  Co.,  36  Kan.  152,  12  Pac.  705— holding  that  the  Hen  of  a  mort- 
gtge  executed  before  the  levy  of  an,  attachment  was  supexior  to  the  attacbnoenty 
altiiough  not  recorded  and  the  attaching  creditor  had  no  notice;  Lee  v.  Bermiug- 
bam,  30  Kan.  312»  1  Pac;  73,  holding  that  the  holder  of  an  unrecorded  tiJie  is  es- 
topped to  assert  it  against  the  purchaser  at  a  sherifTs  sale;  WiUiama  v.  Moor«- 
besd,  33  Kan.  609,  7  Pac.  226,  holding  that  plaintiff,  commencing  attachment  pro- 
ceedings with  notice  that  a  third  person  claimed  the  land  attached  by  purchase 
from  defendant,  was  not  a  bona  fide  purchaser  at  the  sheriff's  sale  in  attachment; 
Jewell  V.  Simpson,  38  Kan.  362,  16  Pac  450,  holding  the  decision  in  Holden  y. 
Gftirett  not  applicable  to  chattel  mortgages,  and  that,  where  a  chattel  mortgage 
Tts  not  registered  until  after  another  creditor  obtained  a  judg;ment,  the  judgment 
lien  was  prior;  Kruse  v.  ConkUn,  82  Kan.  358,  108  Pac.  856,  36  L.  R.  A.  (N.  S.) 
1124,  holding  that  a  second  purchaser,  buying  after  the  execution  of  an  unre- 
eoided  conveyance,  has  the  burden  of- proving  hia  good  faith;  Qibtnik  v.  Uppea- 
kifflp,  83  Kan.  74  X09  Pac.  781,  holding  that  a  purchaser  at  tax  sale  is  not  af- 
fected and  gains  no  advantage  by  failure  to  record  a  former  mortgage  on  the 
previses;  Smith  y«  SavAge,  3  Kan.  App.  556,  43  Pac.  847;  Dawson  v.  McCart^r, 
21  Wash.  314^  57  Pac  816,  75  Am.  St  Rep.  841— holding  that  an  unrecorded  con- 
Teyance  takes  precedence  of  a  subsequent  judgment  lien;  Vaughn  v.  Schmalsle, 
10  Mont.  186,  25  Pac  102,  10  Ll  R.  A.  411,  holding  that  a  judgment  lien  is  not 
paramount  to  a  mortgage  delivered  prior  to  a  judgment  and  recorded  before  the 
sale. 

Cited  in  note  in  16  L.  R.  A.  672,  on  priority  of  liens  of  judgment  or  of  prior 
anrecorded  conveyance. 

Saaae— Property  sul^eot/— Cited  in  Bruce  v.  McBee,  23  K^n.  379;  Bush  v. 
T.  G.  Bush  &  Co.,  33  Kan.  656,  6  Pac.  794;  McCalla  y.  Knight  Inv.  Co.,  77  Kan. 
TTO.  94  Pac.  126,  14  U  R.  A«  (N.  S.)  1258-holding  that  the  Uen  of  a  judgment 
'^aiinot  attach  to  property  or  interests  other  than  that  of  the  judgment  debtor 
at  the  date  of  the  attachment;  Bnglish  v.  Law,  27  Kan.  242;  Bowling  v.  Garrett, 
^Kan.  504,  31  Pac  135,  83  Am.  St.  Rep.  877;  Good  y.  Williams,  81  Kan.  388, 
105  Pae.  43S,  1B&  AnL  8t  Rep.  892;  Baird  y.  WiUiams,  4  OU.  17^  44  Pac.  217— 
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holding  that,  where  the  equitable  titie  to  land  waa  in  one  and  the  debtor  held 
the  bare  legal  title,  it  was  not  subject  to  attachment  in  suit  against  him;  Burke 
y.  Johnson,  37  Kan.  387,  15  Pac.  204,  1  Am.  St  Rep.  252,  holding  that,  where 
a  vendor  has  contracted  to  convey  on  receiving  the  balance  of  the  purchase  money 
and  does  receive  it  on  the  same  day  that,  though  after,  an  attachment  against 
him  is  levied  on  the  land,  he  holds  only  the  bare  legal  title  and  the  lien  does  not 
attach. 

Cited  as  not  closely  analogous  in  Douglass  v.  Ifowell,  55  Kan.  574,  40  Pac  917, 
relating  to  rights  under  an  unrecorded  tax  deed. 

Discussed  at  length  and  distinguished  in  Smith  v.  Worster,  59  Kan.  040,  54  Pac 
676,  68  Am.  St  Rep.  885,  holding  a  grantee  of  land  subject  to  a  mortgage,  who 
does  not  record  his  deed  until  after  order  of  sale  in  foreclosure  proceedings  is 
to  be  classed  as  a  purchaser  pendente  lite  and  the  judgment  lien  attaches  to  the 
whole  estate. 

Cited  in  notes  in  93  Am.  Dec.  346;  117  Am.  St  Rep.  777— on  estates  and  inter- 
ests affected  by  judgment  lien. 

OoMstniotion  of  stMntesw— Cited  in  State  ▼.  Thomas,  76  Kan.  447,  92  Pac 
557,  on  the  construction  of  adopted  statutes. 

23  KAK.  113,  EDDT  ▼.  MOOB£ 

Validity  of  f  ortkoomias  boacLF-Followed  in  Eddy  v.  Weaver,  87  Kan.  540, 
15  Pac.  492,  holding  that,  where  no  property  was  delivered  under  a  forthcoming 
bond,  the  bond  was  void. 

23  KAir.  1 14,  BROOKS  t.  XAOER 

23  XAir.  117,  BOARD  OF  COITRS  OF  8AI.IKE  COimTT  t.  BONBI 


KAir.  119,  BOND  T.  WEED  8EWIHO  MACHL  CO. 

Splittias  oawso  of  ftotio]i.-^ite  in  Madden  v.  Smith,  28  Kan.  798,  holding 
that  where  there  is  a  single  contract  there  can  be  but  one  suit  for  damages  for 
breach;  Whitaker  v.  Hawley,  30  Kan.  317,  1  Pac  508,  holding  that  after  several 
breaches  of  a  contract,  there  can  be  but  one  breach,  though  any  breach  might 
have  been  the  subject  of  an  action  if  brought  immediately  when  the  breach  oc- 
curred; 'V^chita  &  W.  B.  Co.  v.  Beebe,  89  Kan.  465,  18  Pac  602,  holding  that 
an  entire  claim  for  a  single  wrong  can  be  made  the  subject  of  but  one  suit 

23  KAH.  123,  BBENNER  ▼.  EGIiT 

Fravdwient  sorvioo.*— Cited  in  Van  Horn  v.  Great  Western  Mfg.  Co.,  87  Kan. 
528,  15  Pac  562,  holding  that,  where  service  of  summons  is  fraudulently  obtained, 
it  must  be  set  aside,  as  must  also  summons  issued  to  another  «ounty. 

Venue— Co-defendants^— Cited  in  Lindh  v.  Crowley,  26  Kan.  47,  holding  that 
a  cause  of  action  against  two  or  more  should  not  be  joined  with  a  cause  of  action 
against  only  one  of  the  defendants;  Rullman  v.  Hulse,  32  Kan.  598,  5  Pac  176, 
holding  that,  before  a  summons  can  be  issued  from  one  county  to  another,  the 
defendant  where  the  action  is  brought  must  have  a  real  interest,  and  the  action 
must  be  rightfully  brought  in  the  county  where  instituted  as  against  the  defend- 
ant in  that  county;  Neal  v.  Reynolds,  38  Kan.  432,  16  Pac  785;  Wells  v.  Pat- 
ton,  50  Kan.  732,  33  Pac.  15;  First  Nat  Bank  v.  Geneseo  Town  Co.,  51  Kan. 
215,  32  Pac  902;  Marshall  v.  Saline  River  Land  &  Mineral  Co.,  75  Kan.  44K», 
89  Pac  905;  Parker  v.  Dobson,  78  Kan.  62,  96  Pac.  472— holding  that  where 
suit  is  brought  in  one  county  and  summons  issued  thereon  to  another  defendant  in 
another  county,  if  judgment  is  rendered  in  favor  of  the  first  defendant,  or  the 
suit  dismissed  as  to  him,  it  will  be  presumed  that  he  was  not  a  real  party,  but 
was  made  a  party  in  order  to  sue  the  last  defendant  in  a  county  other  than 
that  of  his  resMenoe;   Linney  v.  Thompson,  44  Kan.  765,  25'  Pac  206,  holding 
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that  the  Question  whether  the  resident  defendant  !b  a  refal  party  in  interest  can 
be  raised  only  by  answer,  and  not  by  motion,  and  either  party  is  entitled  to  a 
jury  on  the  issue;  Hawkins  y.  Brown,  78  Kan.  284,  97  Pac.  479,  holding  a  de- 
fendant served  outside  liis  county  will  not  be  bound  if  the  resident  defendant  was 
joined  merely  to  obtain  jurisdiction. 

Parol  erldenoe  as  to  rolatioa  of  party  to  instnintent.'— Cited  in  note 
in  20  Li  B.  A.  712,  on  extrinsic  evidence  to  show  who  is  liable  as  maker  of  note. 

WItBMseo— Prlvlloi^o  fvom  suitw— Cited  in  note  in  25  L.  B.  A.  733,  on 
privilege  of  nonresident  witness  from  suit. 


KAH.    1^8,    WELUER   r.    BOARD    OF    COITRS    OF    SHAWNEE 
OOUHTY 

Feeo— LiaWHty  for.^-Cited  in  Board  of  Com'rs  of  Greer  County  v.  Watson, 
7  OkL  174,  54  Pac  441,  holding  that  neither  the  state  nor  a  county  is  liable 
for  fees  in  a  criminal  proceeding  in  absence  of  statute. 

liabllitios  of  ooimtlaa  B^forcement^— Cited  in  note  in  68  Am.  Dec.  292, 
on  mode  of  enfordng  liability  of  counties  and  legislative  power  to  modify  or  im- 
pair same. 

28   KAir.    130,    -trKW.T.vn^    V.    BOABD    OF    COITBS    OF    SHAWNEE 
COUNTT 

23  KAN.  130,  GREEN  ▼.  BUIiKIiET 

Doekots  and  <»rder  of  trial  of  oases^^Cited  in  Ourney  v.  Steffens,  56  Kan. 
295,  43  Pac.  241 ;  Burr  v.  Honeywell.  6  ^an.  App.  783,  51  Pac.  235— holding 
the  order  of  trial  of  cases  largely  in  the  court's  discretion,  and  it  may  advance 
or  set  back  cases. 

Same— Absenoo  of  parties  or  oomtsol.-- Cited  in  Turner  v.  Miller,  28  Kan. 
44;  Weems  v.  McDavitt,  49  Kan.  260,  30  Pac.  481— holding  that  a  party  hav- 
ing  litigation  in  court  is  absent  at  his  own  peril ;  First  Nat  Bank  v.  Wentworth, 
2S  Kan.  183,  holding  that  a  court  may  call  a  case  and  dispose  of  it  in  its  order 
in  the  absence  of  the  parties. 

Hew  trlaLr— Cited  in  Board  of  Begents  of  the  Kansas  State  Agricultural  Col- 
lege T.  Linscott,  30  Kan.  240,  1  Pac.  81,  holding  the  granting  or  refusing  of  a 
aew  trial  for  surprise  laigely  in  the  discretion  of  the  court 

23  KAN.  187»  BOABB  OF  GONTRS  OF  UNOOUf  COUNTY  ▼.  OEIS 

23  KAN,  138,  GELIiESPIE  ▼•  THOMAS 

Serrico  I17  yttbUoatlon^-^ited  in  Venable  ▼.  Dutch,  37  Kan.  515,  15  Pac* 
520.  1  Am,  St  Bep.  260,  holding  service  by  publication  suflScient  in  an  action  by 
ooe  in  possession  to  divest  the  interest  of  defendant ;  Dillon  v.  Heller,  39  Kan. 
599t  18  Pac.  693;  Board  of  Com'rs  of  Marion  County  v.  Welch,  40  Kan.  767, 
20  Pac  483 ;  Amdt  v.  Griggs,  134  U.  S.  316,  10  Sup.  Ct  567,  38  L.  Ed.  918^ 
bokling  land  may  be  sold  judicially  by  service  by  publication  as  against  non- 
leadents;  Shippen  v.  Kimball,  47  Kan.  178,  27  Pac.  813;  Garrett  v.  Struble, 
^  Kan.  508,  46  Pac.  943— holding  service  by  publication  not  subject  to  collateral 
attack,  though  somewhat  defective. 

8amo— Afidairlta^-Cited  in  Bogle  v.  Gordon,  39  Kan.  31,  17  Pac.  857,  hold- 
ia^  that  an  affidavit  in  attadiment  need  not  state  existence  of  cause  of  action ; 
.Shaip  V.  McColm,  79  Kan.  772,  101  Pac.  659,  holding  that  the  affidavit  is  not 
designed  for  the  information  of  the  defendant;  Harvey  v.  Harvey,  85  Kan.  689, 
lis  Pac  1038,  on  the  sufficiency  of  an  affidavit  in  attachment;  SpauldiHg  v. 
PoUey,  28  OkL  764,  115  Pac  864,  holding  that  the  sUtnte  requiring  a  yerifica- 
tioa  by  an  agent  to  state  why  it  was  not  made  by  the  principal  does  not  apply 
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to  affidavit  for  service  by  publioation ;  Gkyore  ▼.  Goore»  24  Wash.  139,  68  Pac. 
1092,  holding  tiiat  an  affidavit  is  not  void  because  defectiye»  if  it  state  essential 
facto,  even  thougrh  indefinitely. 

23  KAN.   140,  NATIONAI.  UUfB  CO.  t.  PEBRT 

Forf«ltnres— Enfov«ement.^-€ited  in  Sanford  v.  Weeks,  38  Kan.  319,  16 
Pac.  465,  5  Am.  St.  Rep.  748,  holding  that,  where  there  is  simply  a  contract 
to  convey  at  a  specified  time,  the  time  is  not  of  the  essence,  and  conveyance  will 
be  decreed  on  tender  of  price  and  interest  in  reasonable  time;  Shade  v.  Oldroyd, 
39  Kan.  313,  18  Pac.  198;  Kansas  Lumber  Co.  v.  Horrigan,  36  Kan.  387,  13 
Pac.  564— holding  that  a  foi€eitai«  would  not  be  decreed  for  failure  to  make  a 
payment  of  money,  all  preceding  payments  having  been  accepted  with  little  re- 
gard to  time;  Bohar^  v.  Republic  Inv.  Co.,  49  Kan.  94,  30  Pac.  180,  holding 
right  to  declare  a  foi^eiture  for  nonpayment  may  be  waived,  and  the  waiver  is 
not  a  rescission;  Rinard  v.  Gardner,  49  Kan.  563,  31  Pac.  134,  on  recovery  of 
penalty  as  damages;  Cue  v.  Johnson,  73  Kan.  558,  85  Pac.  598,  holding  that 
a  provision  for  forfeiture  in  a  contract  for  sale  of  land  declaring  time  of  the 
essence  would  be  enforced,  unless  harshly  inequitable. 

Cited  in  note  in  86  Am.  St.  Rei^  50,  on  relief  in  equity  from  forfeitures. 

23  KAN.  143,  STATE  BANK  OF  COXTNCtL  OKOV1B  ▼.  KtTDC 

ConelnsiTeness  of  Judsm^nt.'-^ited  in  Shepard  v.  Stockfaam,  45  Kan.  244. 
25  Pac.  559,  holding  that  an  answer  that  all  the  issues  raised  by  a  petition  con- 
oeVnlng  ownership  of  corporation  stock  had  been  previously  settled  by  the  findings, 
verdict,  and  judgment  in  a  prior  ac^on  between  the  parties  in  the  same  court 
was  good;  Ellis  &  Osbom  v.  Crowl,  46  Kan.  100,  26  Pac.  454,  holding  that 
matters  fairly  within  the  issues  of  a  former  action  between  the  parties  cannot 
be  retried ;  Missouri,  K.  &  T.  R.  Co.  y.  Board  of  County  Com'rs  of  Labette  Coun- 
ty, 62  Kan.  550,  64  Pac.  56,  holding  that,  where  the  validity  of  statutes  was  in- 
volved and  might  have  been  litigated  in  a  suit  to  restrain  collection  of  taxes, 
the  question  of  validity  could  not  be  raised  in  a  suit  to  restrain  collection  of 
the  interest  that  accumulated  pending  the  former  suit;  Bleakley  v^  Barclay, 
75  Kan.  462,  89  Pac.  906,  10  L.  R.  A.  (N.  S.)  230,  holding  issues  tried  are  res 
judicata,  though  they  were  not  raised  by  the  pleadings. 

23  KAN.  147,  STATE  ▼.  BOARK 

Continnanoe.— Cited  in  State  v.  Burwell,  34  Kan.  312,  8  Pac.  470;  Yori 
V.  Cohn,  26  Nev.  206,  65  Pac.  945,  67  Pac.  212— holding  a  party  entiUed  to  con- 
tinuance for  absent  witness  on  the  facts  shown. 

Cited  in  note  in  16  L.  R.  A.  240,  on  denial  of  continuance  «ipoa  admissions 
by  prosecution  as  affected  by  right  of  accused  to  meet  witnesses. 

23  KAN.  1S3,  STATE  ▼.  PIERCE 

23  KAN.  154,  D17NI.AP  ▼.  BEOKES 

ImsolToat  estate.*— Cited  in  Stratton  ▼.  McCandless,  27  Kan.  296,  on  pay- 
ment and  distribution  of  insolvent  estate. 

23  KAN.  163,  ATCHISON,  T.  ft  S.  F.  B.  CO.  t.  iMTAiraw 

Imoonsistenoy  in  fladiuss  and  Terdlotrf— Cited  in  Shoemaker  v.  St  Lools 
&  S.  F.  R.  Co.,  30  Kan.  359,  2  Pac.  517 ;  St.  Louis  A  S.  F.  R.  Co.  v.  Bricker. 
61  Kan.  224,  59  Pac.  268— holding  that,  where  some  of  the  special  findings  are 
inconsistent  with  others  and  with  the  general  verdict,  a  new  trial  should  be  grant- 
ed ;  Missouri  Pac.  R.  Co.  v.  Ilolley,  30  Kan.  465,  1  Pac.  130,  holding  that  the 
findings  should  be  harmonized  and  sustained,  where  it  can  fairly  be  done;  Ells- 
worth, M.  N.  A  S.  B.  B.  Co.  y.  Maxwell,  39  Kaa.  651,  18  Pac  810,  holding  that 
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t  new  trial  should  be  rntnted,  if  apeckil  findingi  eannot  be  haxttoikbed;  Park- 
inson Sugar  Ca  ▼.  Riley,  6D  Kan.  401,  31  Pae.  1090,  84  Am.  St  Bep.  1^  boti- 
mg  special  findinga,  incooiiateBt  with  the  general  verdict,  control  it   . 

23  KAH.  167,  ATCHISON,  T.  ft  S.  F.  B.  CO.  ▼.  MECKI<IM 

Homestead  emtvy  on  pubUo  landa--^ited  in  Atchison,  T.  &  S.  F.  R.  Oo. 
▼.  Keller,  31  Kan.  439,  2  Pac.  771,  holding  that  entry  of  a  homestead  was  sub- 
sequent and  inferior  to  a  grant  to  a  railroad;  Fearns  y.  Atchison,  T.  &  S.  F. 
R.  Co.,  33  Kan.  275,  6  Pac.  237,  holding  that  an  incorrect  entry  by  description 
of  land  other  than  that  occupied  will  not  vitiate  the  homestead  right  as  against 
a  later  grant  to  a  railroad,  which  might  have  ascertained  the  fact  and  entered 
lieu  land;  Bumham  v.  Starkey,  41  Kan.  604,  21  Pac.  624,  holding  entry  by  ap- 
plication at  the  proper  land  office  is  the  initiation  o£  the  homestead  right 

23  KAN.  176,  ORANDSTAFF  t.  BROWN 

Fleadfag  Cnre  of  defeeta^— Cited  in  Clay  v.  Hildebrand  Bros.  &  Jones, 
34  Kan.  694,  9  Pac.  466 ;  Mulhall  v.  Kulhall,  3  Oki  304,  41  Pac.  109 ;  Pat- 
tenon  V.  Missouri,  K.  &  T.  Ry.  Co.,  24  Okl.  747,  104  Pac.  31— holding  that  de- 
fendant, by  answer  and  trial  on  merits,  cured  defects  in  petition;  Briggs  v. 
latham,  36  Kan.  205,  13  Pac.  129,  holding  defective  pleadings  may  be  .cured 
by  subsequent  proceedings. 

Same-^Aaaoabdateats  resavdod  as  aftade«--<Cited  ia  Jung  v.  Liebert,  44  Kan. 
304,  24  Pac.  474;  Tipton  v.  Warner,  47  Kan.  606,  28  Pac.  712;  Loper  v. 
State,  4a  Kan.  540,  29  Pftc.  687 ;  Mulhall  v.  Mulhall,  3  Okl.  262,  41  Pac.  577— 
holding  that  judgment  will  not  be  reversed  for  variance,  where  an  amendment 
would  have  been  properly  allowed  to  make,  allegations  conform  to  proof. 

Mode  of  objeetloiiv-^ited  in  Bank  of  Glaaco  v.  Marshall,  5  Kan.  App. 
252,  47  Pac  561,  holding  that  where  the  sufficiency  of  the  petition  is  not  ques- 
tioaed,  save  by  objection  to.  any  evidence  tiliereuader,  it  will  be  upheld,  if  pos- 
nbto;  Young  v.  Severy,  5  Okl.  630,  49^  Pac  1024,  holding  an  allegation  of  ma- 
terial matter,  though  defective  and  uncertain,  ia  good  aa  against  objection  first 
made  by  objecting  to  evidence  thereunder. 

Hamlaaa  evvos^—Evidenoe^— Cited  in  Western  Home  Ina  Go.  v.  Thorp,  48 
Kan.  239,  28  Pac  991;  Mulhall  v.  Mulh'aU,  3  OkL  252,  41  Pac.  577— holding 
that,  where  no  objection  is  made,  it  is  not  material  error  to  admit  evidence. 

23  KAN.  181,  SCROOOS  t.  TUTT 

Donnant  J«dsvient-«Tiaie  for  veHFal^— Cited  in  Beall  v.  City  of  Leaven- 
worth (a  C.)  34  Fed.  113;  Dempsey  v.  Oswego  Tp.,  51  Fed.  97,  2  O,  C.  A.  110; 
AageU  V.  Martin,  24  Kan.  334;  Kothman  v.  Skaggs,  29  Kan.  5;  Myers  v.  Koth- 
iBtn,  29  Kan.  19;  Tefft  v.  Citiaena*  Bank,  36  Kan.  457,  13  Pac.  783;  Mawhinney 
r.  Doane,  40  Kan.  681,  20  Pac  488;  Bradford  v.  Central  Kansas  Loan  A  Trust 
Co.,  47  Kan.  587,  28  Pac  702;  Beaves  &  Co.  v.  J.  A.  Long  A  Bro.,  63  Kan.  700, 
96  Pac  1080;  Smalley  v.  Bowling,  64  Kan.  818,  68  Pac  630;  Manley  v^  Mayer, 
68  Kan.  877,  75  Pac.  550,  1  Ann.  Cas.  825— holding  a  dormant  judgment  cannot 
be  revived  after  a  year,  save  with  the  consent  of  the  debtor,  or  his  personal 
representative  or  heirs;  Halsey  v.  Van  Vliet,  27  Kan.  474,  holding  the  lien  of 
a  judgment  revived  after  more  than  a  year,  by  consent  of  the  administrator,  was 
not  lost;  Wenner.v.  Board  of  Education  of  City  of  Perry,  25  OkU  515,  106  Pac 
821,  holding  that  a  statute  declaring  a  judgment  dormant  unless  execution  issues 
within  five  years  applies,  as  to  time  limit,  to  a  judgment  against  a  school  district 
not  enforceable  by  execution,  but  by  mandamus  to  compel  payment 

Held  inapplicable  in  Jackson  v.  King,  9  Kan.  App.  160,  58  Pac  1013,  holding 
that  under  the  statute  requiring  execution  within  a  year,  aa  against  other  cred- 
itors of  the  debtor,  did  not  apply  to  mortgage  lien  after  judgment  of  foreclosure. 
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Saiue-Afl  baaip  of  aotioiiw— Cited  in  Atlantic  Trust  Co.  t.  Dana,  128  Fed. 
200,  62  C.  C.  A.  657;  Case  ▼.  Huey,  26  Kan.  563;  Kothman  ▼.  Skaggs,  29  Kan. 
5;  Douglass  ▼.  Loftus,  85  Kan.  720,  119  Pac  74--]iolding  that  a  judgment  may 
be  sufficient  foundation  for  an  action,  without  being  revived. 

Scire  f aeias.F-Cited  in  note  in  122  Am.  St.  Rep.  108,  on  scire  facias. 

28  KAH.  191,  FEIiTEB  t.  1CANVIIiI<E 

IntozioatlBS  Uqnors^-Oted  in  State  v.  Crawford,  28  Kan.  743,  holding  that 
the  remedy  given  by  the  statute  is  by  criminal  proceedings,  and  not  a  civil  action. 

Z3  KAH.  195,  GRVBUB  ▼.  BTUS 

Motion  for  new  trial— Keoossity  for  roTieir«-^ited  in  Mills  ▼.  Kansas 
Lumber  Co.,  26  Kan.  574,  holding  motion  for  new  trial  is  necessary  for  review 
of  errors  of  law  occurring  at  trial;  Decker  v.  House,  30  Kan.  614,  1  Pac.  584; 
McNally  v.  Keplinger,  37  Kan.  556,  15  Pac  534— holding  that  sufficiency  of  evi- 
dence to  sustain  judgment  cannot  be  reviewed  without  motion'  for  new  trial ;  Buck 
V.  Kelley,  87  Kan.  19,  14  Pac  544;  Missouri  Pac  R.  Co.  v.  Goodrich,  38  Kan. 
224,  16  Pac  439;  Norris  v.  Evans,  39  Kan.  668,  18  Pac  818;  Lott  v.  Kansas 
City,  Ft.  S.  &  G.  R.  Co.,' 42  Kan.  293,  21  Pac.  1070;  Crawford  ▼.  Kansas  City. 
Ft.  S.  &  G.  R.  Co.,  45  Kan.  474,  25  Pac  865;  Coy  v.  Missouri  Pac  R.  Co.,  69 
Kan.  321,  76  Pac.  844 ;  Planters'  Mut.  Ins.  Ass'n  v.  Rose,  27  Okl.  530,  112  Pac. 
966— holding  that  the  ruling  on  demurrer  to  evidence  cannot  be  sustained  without 
motion  for  new  tiiaL 

Disapproved  in  Wagner  v.  Atchison,  T.  &  S.  F.  R.  Co.,  73  E^an.  283,  85  Pac 
299,  holding  motion  for  new  trial  not  necessary  to  review  the  granting  of  a  mo- 
tion for  Judgment  on  the  pleadings  and  opening  statement. 

Same— Malriiig,  UliAi;,  aad  reoordv— Cited  in  Freelove  v.  Gould,  8  Elan.  App. 
750,  45  Pac.  454r-holding  the  filing  with  the  clerk  of  a  motion  for  new  trial  within 
the  required  time  is  sufficient,  without  presentation  to  the  court;  Gilmore  v. 
Bank  of  Gamett,  10  Kan.  App.  496,  63  Pac  89,  holding  that  the  allegation  in 
the  motion  that  the  decision  of  the  court  is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  law  is  sufficient  for  review  of  ruling  on  demurrer  to  evidence; 
Masters  v.  Winfield,  7  Okl.  487,  54  Pac  707,  holding  that  the  record  must  show 
that  the  motion  was  filed  in  time. 

28  KAir.  196,  BOABB  OF  COITBS  OF  BI0KIH8ON  GOinfTT  ▼.  HA- 
TXORAI.  lAKB  GO. 

BeeoTory  of  tnzos  paid.^— Cited  In  Jones  ▼.  Board  of  Com'rs  of  Miami  County, 
30  Kan.  278,  1  Pac  76,  holding  that  where  the  owner  of  land  purchases  a  tax 
deed,  knowing  the  sale  was  invalid  and  that  the  holder  had  merely  a  lien  for  taxes, 
such  purchase  is  a  redemption,  and  not  a  purchase  of  tax  title,  and  the  owner 
is  not  entitled  to  a  refund  of  the  taxes  under  the  statute;  Muthersbangh  v.  Burke, 
33  Kan.  260,  6  Pac.  252,  as  having  some  application  to  the  rights  of  a  tenant  in 
common  paying  taxes;  Pomeroy  v.  Board  of  Com'rs  of  Graham  County,  6  Kan. 
App.  401,  50  Pac.  1094,  holding  an  owner  -purchasing  at  tax  sale  is  a  rodemp- 
tioner  and  not  a  purchaser,  and  that  an  owner  in  possession  is  not  entitled  to 
recover  taxes  voluntarily  paid. 

Cited  in  note  in  45  Am.  Dec  165,  on  compulsory  payments  and  right  to  recorer 
them  back.  • 

23  KAH.  209,  THOMPSOK  ▼.  ST.  JOSEPH  *  K.  LOAN  *  BUIUDIirO 

ASS'H 

Estoppel  by  rooord.^-Cited  in  Studebaker  v.  Johnson,  41  Kan.  826,  21  Pac 
271,  13  Am.  St  Rep.  287,  holding  that  a  sheriff  cannot  contradict  his  return  as 
to  sale  and  receipt  of  purchase  price. 
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EffMt  •£  iMdcor^-ated  In  Moore  t.  O'Dell,  27  OkL  IM,  lU  Pac  806,  holding 
a  tender  ineffectoali  iinlesi  kept  good. 

23  XAir.  812,  MTTOH  t.  THimi.OW 

28  XAir.  216,  DAT  t.  HABBI8 

Etilew  •£  decAdoat  on  motioa  for  aaw  triaL— Cited  in  Ireton  ▼.  Ireton, 
02  Kan.  858,  63  Pac.  429,  holding  that  a  atronger  showing  must  be  made  to  re- 
vene  an  order  granting  a  new  trial  than  to  reverse  an  order  refusing  new  triaL 

23  KAX.  217,  THOMAS  ▼.  WOODMAN,  33  AM.  REP.  166 

btoppeU— Cited  in  Lux  y.  Haggin,  69  CaL  255,  4  Pac  919,  10  Pac.  674,  hold- 
tag  a  xqiarian  owner  not  estopped  to  complain  of  diversion  of  water  by  permit- 
dsf  constroction  of  ditches  at  great  expense  without  complaining;  Hutchinson 
&  S.  B.  Co.  v.  Board  of  Com'rs  of  Kingman  County,  48  Kan.  70,  28  Pac  1078, 
15  L  R.  A.  401,  30  Am.  St  Rep.  273,  holding  a  township  permitting  the  building 
of  a  railroad  on  the  str^gth  of  bonds  to  be  issued  in  aid  thereof  was  estopped  to 
deny  the  validity  of  the  bonds. 

Laehesn    Cited  in  note  in  50  Am.  Rep.  118,  on  laches  preventing  equitable  re- 

23  KAH.  229,  HOBTOH  ▼•  WAT80H 

Ofleer*— Temvve^-Cited  in  Board  of  Com'rs  of  Rice  County  ▼.  Lawrence,  28 
Kia.  283,  affirming  judgment  on  authority  of  cited  case;  Davis  v.  Patten,  41 
Etn.  480,  21  Pac  677,  holding  that  a  person  holding  an  office  for  part  of  one 
am  and  all  of  the  next  term  is  ineligible  fox  the  next  succeeding  term;  Wilson 
T.  Clark,  63  Kan.  506,  65  Pac.  705,  as  to  power  of  Legislature  to  readjust  terms 
of  coDstittitional  office. 

Difltinguiahed  in  Pruitt  v.  Squires,  64  Kan.  855,  68  Pac  643,  holding  that  a 
term  of  a  county  office  is  not  limited  to  two  years,  but  runs  until  the  successor 
ii  elected  and  qualified,*  and  the  Legislature  having  carried  over  the  election  for 
A  jctr,  witfaont  providing  for  the  interregnum,  there  waa  no  vacancy,  and  the  in- 
cQfflbeat  did  not  violate  the  Constitution  by  holding  over. 

23  XAV.  235,  BBOWH  ▼.  STATE  EX  REX..  GRAVES 

Rdatiam  1»Aok  of  lettera  aad  bond  of  administrators-Cited  in  Head  v. 
Satton,  31  Kan.  616,  3  Pac  280,  on  relation  back  of  letters  of  administration,  val- 
idatiDg  antecedent  acto;  Greer  v.  McNeal,  11  Okl.  519,  69  Pac  891,  holding  that 
it  was  not  necessary  to  show  that  funds  chargeable  against  an  administrator 
were  actoaUy  on  hand  at  the  time  a  second  or  additional  bond  was  executed  in 
order  to  hold  the  sureties  thereon  for  the  amount  properly  chargeable;  Bellinger 
7.  Thompson,  26  Or.  320,  37  Pac  714,  40  Pac  229,  holding  sureties  on  an  execu- 
tor's bond  liable  for  funds  misapplied  before  execution  of  the  bond. 

Cited  in  note  in  61  Am.  Dec  623,  on  extent  of  surety's  liability  on  bonds  of 
execQtors  or  administrators. 

23  XAK.  244,  STATE  ▼.  O^KAKE 

GeavietioB  of  oHense  inolnded  in  oharKe«— Cited  in  State  T.  Jennings,  24 
Kan.  642,  holding  an  indictment  for  murder  in  the  first  degree  charges  all  in- 
daded  offenses,  and  a  verdict  of  guilty  as  charged  is  insufficient;  State  ▼.  Watson, 
30  Kan.  281,  1  Pac.  770,  holding  one  accused  of  a  felony  may  be  convicted  of  a 
misdemeanor;  State  y.  Burwell,  34  Kan.  312,  8  Pac  470,  holding  a  person  charged 
with  an  offense  under  one  section  of  a  statute  may  be  convicted  of  an  included 
degree  under  another  section;  State  v.  Baxter,  41  Kan.  616,  21  Pac  650,  holding 
that  where  defendant,  tried  for  felony,  was  convicted  of  misdemeanor,  it  will  be 
miewed  as  for  misdemeanor,  and  absence  of  defendant  when  committed  will  not 
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be  considered  ground  for  reversal;  Btette'  t.  Scarlett,  57  Kan.  252,  H6  Fftc  602, 
holding  that  every  offense  included  in  the  major  offense  is  to  be  treated  as  a 
degree  of  that  offense,  and  specified  in  the  verdict;  Gatliff  v.  Territory,  2  OkL 
523,  37  Pac.  809,  on  the  propriety  of  instrncting  on  included  offenses;  State  t. 
Dolan,  17  Wash.  4d9,  50  Pac.  472,  holding  one  charged  with  marder  may  be  con- 
victed of  assault  and  battery. 

Cited  in  note  in  21  L.  IL  A.  (N.  S.)  2,  11,  on  conviction  of  lower  or  different 
degree  in  prosecution  for  homicide. 

Same— Costs.— Oited  in  State  v.  Granville,  26  Kan.  158,  holding  that  one 
charged  with  felony  and  convicted  of  misdemeanor  is  nevertheless  chargeable 
with  the  costs  of  the  preliminary  examination;  Board  of  Com'rs  of  Barton 
County  V.  Negbaur,  34  Kan.*  285,  8  Pac.  396,  holding  that  the  principle  that  the 
costs  are  governed  by  the  degree  of  crime  of  which  defendant  is  convicted  ap- 
plies to  the  county  as  well  as  to  defendant. 

23  XAK.  249,  CITT  OF  RUMBOLBT  ▼.  MeOOT 

Mmiiolpal  ordinonees— Siibjeets  and  titles.— Oited  in  City  of  Topeka  t. 
Raynor,  61  Kan.  10,  58  Pac.  557,  holding  that  the  constitutional  requirement 
as  to  expression  of  subject  of  act  in  title  does  not  apply  to  city  ordinances; 
City  of  lola  v.  Sugg,  8  Kan.  App.  529,  56  Pac  541,  as  to  expression  of  subject 
in  title  of  ordinance. 

Same— ItepeaL— Cited  in  Denning  v.  Tount,  62  Kan.  217,  61  Pac.  803,  50 
L.  R.  A.  103,  holding  that  statute  relating  to  effect  of  repeal  of  statutes  does 
not  apply  to  city  ordinances. 

23  KAN.  250,  STATE  t.  FTTlKCB 

Intozloatins  li4iiors.^-Cited  in  Smythe  ▼.  State,  2  Okl.  Or.  286,  101  Pac. 
611,  139  Am.  St.  Rep.  918,  on  necessity  of  indictment  for  illegal  sale  of  liquon 
negativing  possession  of  license  by  defendant. 

23  KAH.  263»  SCOTT  t.  MORNHTO 

Bsfeaoh  of  ooreaaat.— Cited  in  Bolinger  ▼.  Brake,  67  Kan.  663,  47  Pae. 
537,  on  measure  of  damages  for  breach  of  covenant 

23  KAN.  254,  R£BDT  r.  BAGIfS 

Mondamiui  1>7  private  ponoiuiw^Cited  in  Adktns  v.  Boolen,  28  Kan.  659; 
State  V.  Stock,  38  Kan.  184,  16  Pac.  799 ;  Chase  v.  Boaid  of  Directors  of  Kan- 
sas State  Penitentiary,  55  Kan.  320,  40  Pac.  665— holding  mandamus  will  not 
lie  at  instance  of  citizen  for  performance  of  public  act  or  duty,  where  the  citi- 
zen suffers  no  peculiar  wrong. 

Cited  in  note  in*  7  Am.  St.  Bep.  485,  on  mandamus  by  private  individual  to 
compel  performance  of  public  duty. 

28  KAK.  255,  JENKINS  ▼.  I<EVI8,  Sam*  oaaa  on  sulMeqiieat  appeal, 
25  Kan.  470 

23  KAN.   266,  MABTIN  t.  STEELE 

23  KAN.  256,  WINOBOVE  ▼.  STEBLINO 

23  KAN.  266,  BOABD  OF  OOBTBS  OF  08B0BNE  COUNTY  ▼.  HOHK 

Prisons^— Cited  in  Pauly  Jail  Bldg.  &  Mfg.  Co.  v.  Board  of  Com'is  of  Keamy 
County,  68  Fed.  171,  15  C.  C.  A.  351,  on  the  duty  of  county  commisaionen  to 
furnish  a  jail. 

Fees  in  misdemeanor  eases.— Cited  !n  Board  of  Com'rs  of  Labette  County 
V.  Keirsey,  28  Kan.  40,  holding  fees  adjudged  against  defendant  convicted  of  mis- 
demeanor and  not  paid  by  him  are  payable  by  the  county. 
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23  KAK.  259,  STATE  EX  BEI..  1>AT  ^.  BUOKLATO 

Certlfioate  of  etoetlom.— Cited  in  RoBeathal  v.  State  Boaid  of  OftnvjuMers, 
50  Kan.  129,  82  Paa  129,  19  I/.  B.  A.  157;  In  le  Gann,  SO  Kan.  155»  32  Pac. 
470,  19  Ia  R.  A.  519— boldini:  that  a  oertifloate  of  election  la  prima  lade  evi- 
dence of  election. 

Ofleers  da  faoto^^Cited  in  Morton  y.  Lee,  28  Kan.  286,  holding  that  the 
justice  of  the  peace,  holding  or  attempting  to  hold  aa  against  the  person  de- 
clared elected  as  his  successor,  was  as  to  the  public  an  officer  de  faoto;  State 
ex  rel.  Harris  ▼.  Blossom,  19  Nev.  812,  10  Pac  480,  holding  tiiaA,  il  aa  office 
is  filled  and  its  dnties  performed  by  an  officer  de  jure,  these  cannot  ha  an  offi- 
cer de  facto. 

(hu»  wArramto^^Cited  in  State  v.  Kansas  Natural  Gas  Co.,  71  Kan.  785, 
81  Pac  506,  holding  that,  In  quo  warranto  to  oust  a  foreign  corporation,  the 
court  would  not  review  the  determination  of  the  charter  board  against  the  cor- 
poration's right  to  do  business;  Little  v.  Davis,  80  Kan.  777,  104  Pac  560, 
holding  jurisdiction  in  qno  warranto  is  not  limited  to  actions  in  which  the  state 
is  a  party. 

S3  KAK.  262,  ASHMEAD  ▼.  ASHMEAD 

IMamiaaal  without  prejiidioe.— Cited  in  New  Hampshire  Banlolng  Co.  v. 
Ball,  57  Kan.  812,  48  Pac  137 ;  Abbott  v.  Abbott,  68  Kan.  822,  75  Pac  1040— 
holding  that  plaintiifs  right  to  dismiss  is  absolute  up  to  final  submission ;  Dick- 
erman  v.  Crane,  8  Kan.  App.  795.  57  Pac.  305 ;  National  Hotel  Co.  t.  Crane 
Bros.  Mfg.  Co.,  50  Kan.  49,  31  Pac  682— holding  that,  after  fioal  submission, 
right  to  dismiss  without  prejudice  depends  on  the  court's  discretion. 

28   KAK.    264,    STATE    ▼.    BOARD    OF    COMnEtS    OF    HODOEMAK 
COUNT y 

THrrtlnna  rniiTnss  ritrtl  in  Brown  v.  Board  of  Com'rs  of  Rush  County, 
38  Kan.  436,  17  Pac  304;  State  v.  Board  of  Com'rs  of  Kearny  County,  42 
Kan.  739,  22  Pac.  735— holding  that,  where  election  returns  are  regular  on  their 
£ace  and  genuine,  the  board  of  canvassers  cannot  determine  that  illegal  votes 
are  included,  and  mandamus  will  lie  to  enforce  proper  performance  of  their 
duties. 

Same— Tvnna  of  ollee.F-Oited  in  Killion  v.  Herman,  43  Kan.  37,  22  Pac 
1026;  Wilson  v.  Clark,  63  Kan.  505,  65  Pac  705— on  the  power  of  the  Legisla- 
ture to  adjust  terms  of  office. 

23  KAK.  269,  MOOBE  T.  BROWK 

Depositioaa—Admiasioiia^— Cited  in  Smith  v.  Parry  Mfg.  Co.,  9  Kan.  App. 
877,  61  Pac.  966,  holding  depositions  of  a  party  admissible  in  evidence  as  admis- 
sions. 

23  KAK.  273,  KAKSAS  CITY,  FT.  S.  ft  O.  B.  CO.  ▼.  EWIKO. 

Ballvoad  atook  law^-Who  liable  for  d  am  agea*— Ci  ted  in  Kansas  Pac 
R.  Go.  y.  Wood,  24  Kan.  619,  holding  a  railroad  company  liable  for  stock  killed 
while  the  road  was  in  possession  of  a  receiver;  Wichita  &  C.  B.  Co.  v.  Gibbs, 
47  Kan.  274,  27  Pac  991,  holding  a  railroad  company  liable  for  a  cow  killed 
by  a  construction  train  operated  by  the  constructing  contractor. 

Cited  in  note  in  44  Ia  R.  A.  751,  on  liability  of  lessor  of  railroad  for  injuries 
caused  by  negligence  of  another  company  using  road;  in  71  Am.  Dec  295,  296, 
on  liability  of  railroads  for  torts  of  lessee. 

PvlYata  aetioa  for  ▼iolatiom  of  atatnte.— Olted  in  note  in  9  Ij.  B.  A. 
(N.  S.)  355,  on  private  action  for  violation  of  statute  not  expressly  conferring  it 


23  KAK.)  NOTDS  ON  KANSAS  JEtBPORnS  14 

23  KAH.  276»  nVUfSELL  t.  HAXXBTT 

PresvoBption  of  death  aad  swrrtTmnikip^— Followed  in  Young  Women^g 
Christiaii  Home  y.  French,  187  U.  S.  401^.23  Sup.  Gt.  184.  47  L.  Ed.  233,  hold- 
ing there  is  no  presumption  of  aurrivoiship  of  persona  perishing  in  common  dis-        \ 
aster.  : 

Cited  in  notes  in  92  Am.  Dec.  708  (par.  1) ;  104  Am.  St  Rep.  210,  212— on 
presumption  of  death ;  in  51  L.  R.  A.  871 ;  41  Am.  Dec.  523,  525— on  pre- 
sumption of  suryiyorship  when  death  results  from  some  catastrophe. 

Descent  aad  distrfbntion.— Cited  in  Tays  y.  Robinson,  68  Kan.  53,  74  Pac 
623 ;  Sparks  y.  Bodensick,  72  Kan.  5,  82  Pac.  463— on  construction  of  sUtute 
of  descents. 

23  KAir,  281,  HUFFMAN  ▼.. BOARD  OF  COITBS  OF  GBEEKWOOD 
COUNTY,  Same  ease  on  subsequent  appeal,  25  Kan.  64 

Olleere— Extra  eompensation.— ^ited  in  Buck  y.  City  of  Eureka,  109  Cal. 
504,  42  Pac  243,  30  L.  R.  A.  409  (erroneously  cited  as  Russel  y.  Hallet),  hold- 
ing a  city  attorney  not  entitled  to  extra  compensation  for  services  in  matters 
in  which  the  city  was  interested  in  a  legal  way,  but  distinguishing  the  Huffman 
Case  because  the  Kansas  statute  limited  the  county  attomey*s  services  to  cer- 
tain matters  not  including  services  outside  the  county;  Huffman  y.  Board  of 
Com'rs  of  Greenwood  County,  25  Kan.  64,  holding  the  county  attorney  not  en- 
titled to  extra  compensation  for  services  outside  the  county  on  suits  taken  there 
on  change  of  venue ;  Jones  y.  Morgan,  67  Cal.  308,  7  Pac.  734,  holding  a  county 
attorney  entitled  to  recover  on  a  contract  for  extra  compensation  for  a  suit  to 
be  tried  in  another  county  after  expiration  of  his  term  of  office;  Freeman  v. 
City  of  Perry,  11  Old.  66,  65  Pac.  923,  on  power  of  city  council  to  employ  at- 
torney to  assist  city  attorney;  Bates  y.  School  Dist  No.  10  of  Pierce  County, 
45  Wash.  498,  88  Pac.  944,  holding  a  county  attorney  entitled  to  recover  from 
a  school  district  for  conducting  litigation,  though  the  law  required  him  to  give 
such  districts  legal  advice  and  draw  contracts  and  like'  instruments  for  them; 
City  of  Ellsworth  v.  Rossiter,  46  Kan.  237,  26  Pac.  674,  holding  that  members 
of  a  committee  appointed  by  a  city  to  superintend  the  construction  of  water- 
works, having  performed  services  which  were  accepted  by  the  city,  could  recover 
reasonable  compensation. 

23  KAN.  283,  BOARD  OF  COBTRS  OF  BIOE  COUNTY  t.  IfAWRENCE 

Iiiability  on  Queer's  boncL-^lJited  in  Kaw  Life  Ass'n  v.  Lemke,  40  Kan. 
661,  20  Pac.  512,  holding  that  ordinarily  the  obligation  on  the  bond  of  an  officer 
elected  or  holding  for  a  limited  term  does  not  extend  beyond  that  term* 

23  KAN.  284,  NEAI<  ▼•  EIXIOTT 

23  KAN.  287,  BEIiIiFW  ▼.  AHBBURG 

General  ▼erdiot.— Cited  in  Radway  v.  Ellis,  37  Kan.  256,  15  Pac.  220,  hold- 
ing a  verdict  with  some  evidence  tending  to  support  every  necessary  fact  will 
not  be  disturbed;  Seigel,  Welch  &  Clawson  Live-Stock  Commission  Co.  v.  John- 
son, 4  Okl.  99,  44  Pac.  206,  holding  a  general  verdict  is  a  general  finding  for 
the  successful  party  of  all  the  facts  in  issue  and  of  all  the  facts  necessary  to  sup- 
port the  verdict 

23  KAN.  289,  8EIP  ▼.  TILGHMAN 

Waiver  of  exemptions.— Oi ted  in  Raper  y.  Blair,  24  Kan.  374;  Dennis 
v.  Benfer,  54  Kan.  527,  38  Pac.  806— holding  failure  to  claim  an  exemption  or 
demand  return  of  exempt  property  seized  not  a  waiver  of  the  exemption. 

Waiver  of  objeetions  to  parties.— <^i ted  in  Buckingham  y.  Dake,  112  Fed. 
258,  50  C.  C.  A.  492 ;  Gentry  v.  Singleton,  128  Fed.  679,  63  C.  O.  A.  231 ;   Coul- 
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son  V.  Wing,  42  Kan.  607,  22  Pac.  570,  16  Am.  St.  Rep.  503 ;  Chicago  &  Atchi- 
son Bridge  Co.  ^.  Fowler,  55  Kan.  17,  39  Pac.  727;  Lantis  v.  DavSdaspn,  60 
Kan.  389,  56  Pac  745;  Choctaw,  O.  &  G.  R.  Co.  v.  Burgess,  21  Okl.  658,  97 
Pac  271 :  Davis  v.  Caruthers,  22  Okl.  328,  97  Pac  581— holding  defect  in  parties 
waived  by  failure  to  object  by  demurrer  or  answer ;  Atchison,  T.  &  S.  F.  R.  C6. 
V.  Hucklebridge,  62  Kan.  506,  64  Pac.  58,  holding  a  defendant  entitled  to  raise 
question  of  partnership  developing  on  trial  in  suit  by  only  one  plaintiff. 

23  KAH.  292,  IiEOHABJD  ▼.  K088 

Public  lamds— WlMa  till*  passe*— Ezemptioiui^-^Dited  in  State  v.  Cipra, 
n  Kan.  714,  81  Pac.  488;  Johnson  v.  Borin,  7  Kan.  App.  309,  54  Pac  804^ 
holding  that,  on  one  becoming  entitled  to  a  patent  to  lands  by  performance  of 
conditions,  the  full  title  passes,  and  the  time  of  the  issuance  of  the  title  becomes 
immaterial,  as  affecting  the  rights  and  liabilities  of  the  owner;  Flanagan  v.  For- 
Bythe,  6  Okl.  225,  50  Pac  152,  holding  that  the  exemption  from  debts  of  land 
entered  as  a  homestead  no  longer  applies  after  final  proof  has  been  made  and 
final  certificate  or  patent  issued. 

ated  in  note  in  34  L.  R.  A.  (N.  S.)  407,  408,  410,  on  liability  of  interest  in 
public  lands  4ot  debts  contracted  before  patent  issued. 

23  fLAN.  301,  BOBBINS  ▼.  8ACKETT 

Appeal  from  Justices  of  the  peaoe.— Cited  In  Wagstaff  t.  Challiss,  31  Kan. 
212,  1  Pac  631,  on  jurisdiction  on  appeal  from  justice  of  the  peace  on  amend- 
ment and  set-oft  in  the  district  court;  Baughman  ▼.  Hale,  45  Kan.  453,  25  Pac. 
856,  on  amendment  of  pleadings  after  appeal  from  justice  of  the  peace. 

Xortgasoo^a  e«tat6.(«-Cited  in  Goodrich  y.  Board  of  Com'rs  of  Atchison 
Oounty,  47  Kan.  855,  27  Pac  1006,  18  L.  R.  A.  113,  holding  a  mortgage  Gr^ates 
a  lien  and  not  an  estate,  and  the  mortgagor  is  to  be  regarded  as  the  owner  in 
proceedings  opening  highways. 

Fmndiileiit  ooiiTeyaaoes*— Cited  in  note  in  52  Am.  Dec.  114,  on  claims 
against  which  voluntary  conveyances  may  be  avoided. 

Advevse  possoasioii  of  personal  propevt7.(«-Cited  in  Daniel  v.  McLucas,  8 
Kan.  App.  290,  55  Pac.  680,  as  not  sustaining  the  proposition  that  two  years' 
possession  of  personal  property  gives  title. 

Kanaless  enrov«— Cited  in  McCready  v.  Crane,  74  Kan.  710,  88  Pac.  748,  as 
Dot  supporting  the  proposition  that  admission  of  improper  evidence  on  trial  to 
the  court  will  not  work  reversal,  where  there  is  sufficient  proper  evidence  on 
which  to  base  the  decision,  but  as  merely  deciding  that  such  error  was  rendered 
immaterial,  if  the  fact  on  which  the  improper  eridence  was  received  was  other- 
wise conclusively  established. 

23  KAN.  306,  BOWMAH  ▼.  OERMT 

Fraud  of  vendo^.^— Cited  in  Speed  v.  Boilings  worth,  54  Kan.  436,  38  Pac  406, 
holding  representations  by  a  vendor  of  land  as  to  quantity  and  rentals  are  more 
than  opinion;  Trimble  v.  Minnesota  Thresher  Mfg.  Co.,  10  Okl.  578,  64  Pac.  8, 
disthiguishlng  it  on  the  facts,  and  holding  that  cancellation  cannot  be  had  where 
a  plain  remedy  at  law  exists. 

23  KAK.  310,  HAXTUN  ▼.  8IZBR 

Estoppel  by  bond. — Cited  in  Bowden  v.  Burnham,  59  Fed.  752,  8  C.  C.  A. 
248;  Peterson  v.  Woollen,  48  Kan.  770,  30  Pac  128,  30  Am.  St  Rep.  327;  State 
V.  United  Stetes  Fidelity  &  Guaranty  Co.,  81  Kan.  660,  106  Pac  1040,  26  L.  R. 
A.  (N.  S.)  865;  Carr  v.  Huffman,  1  Kan.  App.  713,  41  Pac.  962;  Lane  Imple- 
ment Co.  V.  liowder,  11  Okl.  61,  65  Pac  926;  Shelby  v.  Ziegler,  22  Okl.  799, 
98  Pac.  989— on  estoppel  by  execution  of  a  redelivery  bond  from  claiming  title  to 
property. 
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Held  inapplicable  in  Olson  ▼.  Nunnally,  47  Kan.  391,  28  Pac  149,  27  Am.  St. 
Rep.  $96,  holding  that  an  execution  debtor  giving  a  redelivery  bond  waa  not 
estopped  to  deny  that  the  judgment  and  all  proceedings  under  it  were  void. 

Cited  in  note  in  82  L.  R.  A.  (N.  S.)  403,  on  right  of  obligor  in  bond  for  release 
of  attached  property  to  attack  attachment. 

23  KAH.  313,  DBEUDBR  ▼.  CQB80N 

Fraudulent  oonveyanoes.— Cited  in  Van  Zandt  v.  Shuyler,  2  Kan.  App.  118, 
43  Pac.  295,  holding  that  a  wif^,  claiming  as  a  purchaser  or  preferred  creditor  of 
the  husband,  must  establish  her  right  by  clear,  cODvincing  proof. 

Costs  in  replevin.— Cited  in  Friend  v.  Green,  43  Kan.  167,  23  Pac  93,  holding 
that,  where  the  judgment  divides  the  property,  the  court  may  divide  the  costs; 
Smith-Premier  Typewriter  Co.  v.  Grace,  28  OkL  844,  115  Pac.  1019,  holding  that, 
on  a  divided  judgment  in  replevin,  an  order  dividing  costs  will  not  be  deemed  re- 
versible error,  in  absence  of  any  showing  as  to  costs  incurred  by  the  respective 
parties;  Freed  Furniture  &  Carpet  Co.  v.  Sorensen,  28  Utah,  419,  79  Pac.  564, 
107  Am.  St.  Rep.  731,  3  Ann.  Cas.  634,  holding  that  the  court  cannot  apportion 
costs  in  actions  for  possession  of  personal  property,  but  must  award  them  to 
prevailing  party. 

23  KAK.  317,  NORTH  CEVTEB  CR££K  MINING  Sc  8MIXTING  GO. 
▼.  EA,RINa 

New  tximLr-dted  in  Hunt  v.  Haines,  25  Kan.  210,  on  the  granting  of  a  new 
trial  with  all  costs  to  abide  the  event;  Spore  v.  Leeper,  27  Kan.  68  (without  opin- 
ion) ;  IMerson  y.  Thompson,  4  Kan.  App.  173,  46  Pac.  944i  holding  that  new  trial 
for  errors  oocarring  daring  trial  should  be  granted  absolutely,  and  not  on  condi- 
tions. 

28  KAN.  321,  MABMB^lLL  ▼.  SHEPABB 

Judicial  seles^-^ited  in  Robinson  ▼.  Hall,  88  Kan.  189,  5  Pac.  763,  holduig  a 
sherifTs  sale  and  order  of  confirmation  do  not  pass  the  title;  Knox  v.  Doty,  SI 
Kan.  138,  105  Pac.  437,  135  Am.  St  Rep.  851,  holding  that  a  sheriff's  deed  relates 
back  to  confirmation;  Condon  v.  Marley,  7  Kan.  App.  383,  51  Pac  924,  holding 
right  of  possession  was  not  divested  at  time  of  a  foreclosure  sale,  bat  remained 
until  confirmation  made  and  deed  issued,  and  the  purchaser  at  such  sale  had  ao 
action  for  rentals  during  such  intervening  period. 

Lis  pendens^— Quoted  with  approval  in  Campbell  t.  Reese,  8  Kan.  App.  518, 
56  Pac.  543,  on  the  doctrine  of  lis  pendens. 

23  KAN.  327,  BUCKUkND  ▼.  GOIT 

JTiidieial  bodies  sad  olloers.^-Cited  in  Bland  t.  Jackson,  51  Ksn.  496,  83 
Pac  295,  holding  a  city  council  a  judicial  body  in  hearing  an  election  contest; 
Xeager  v.  Aikman,  80  Kan.  656,  103  Pac  132,  holding  an  election  tribunal  a  judi- 
cial one,  whose  decision  is  final,  unless  reversed  on  appeal;  Estrel  v.  Diehl,  6 
Kan.  App.  245,  51  Pac  810,  holding  a  county  surveyor  a  judicial  officer  in  bound- 
ary contests. 

Eleotion  contests.— Cited  in  Lawrence  v.  Wbeeler,  77  Kan.  209,  98  Pac  602, 
holding  election  contests  should  be  decided  on  the  merits  without  regard  to  tech- 
nicalities. 

Jurat.— Cited  in  City  of  Kingman  v.  Berry,  40  Kan.  625,  20  Pac  527,  holding 
it  immaterial  that  an  officer  fails  to  couple  his  official  title  with  his  name  in 
signing  a  jurat;  James  v.  Logan,  82  Kan.  2S5,  108  Pac  81,  136  Am.  St  Bep. 
105,  holding  an  affidavit  may  be  shown  genuine,  though  without  jurat. 
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S3  XAH.  331, 1.OVEJOT  T.  OmZEKfk*  BAHX 
Pavol  testlmmiy  »y»ntlng  writinsv^r-^Cited  in  note  in  17  U  B.  A.  (N.  S.) 

S39.  on  right  to  show  bj  parol  that  indorsement  unrestricted  in  form  was  for 
coUection  only. 

S3  KAIT.  334,  BWCSOOE  T.  BOABB  OF  COM'Bft  OF  BItUB WOBTH 

oomiTT 

Tazftiloa.— Held  inapplicable  in  Crawford  ▼.  Shaft,  35  Kan.  478^  11  Pac  384, 
holding  a  minor  entitled  to  redeem  from  tax  sale  made  ondev  the  law  of  1868| 
thoagh  before  redemption  the  act  of  1876  was  passed. 

23  XAH.  338,  STATE  ▼.  THOMPSON,  33  AM.  BBP.  165 

Evideaee  of  corpovate  e3Ciatea«e.— Cited  in  Miller  y.  People,  13  Colo.  166, 
21  Pac.  1025,  holding  proof  of  existence  of  a  corporation  de  facto  sufficient  to 
sustain  allegations  in  criminal  case;    State  y.  International  Haryester  Ca,  79 
Kaa.  371,  99  Pac  603,  on  proof  of  corporate  existence  by  reputation. 
Cited  in  note  in  22  L.  R.  A.  278,  on  presumption  as  to  incorporation. 

23  KAN.  340,  GOS8ETT  ▼.  PATTBB 

Ac«aay  o'  wifm  tcr  h«sbaa4.-<Cited  in  note  in  98  Am.  St.  Bep.  638,  on 
wife's  implied  authority  to  act  for  husband  and  charge  him  for  necessaries. 

Liability  fov  lecal  serrioea  in  divorce  suit.— Cited  in  note  in  24  L.  H.  A. 
631,  633,  on  liability  of  wife  and  husband  for  legal  seryices  to  her  in  diyorce 
suit. 

23  KAN.  343,  PSARS  t.  WXXiSOlf 

FlaadiiKa— DeaiAla  wader  eat]&.p-Cited  in  Eggan  y.  Briggs,  23  Kan.  710; 
Westeryelt  y.  Jones,  7  Kan.  App.  70,  52  Pac  194— holding  that,  no  affidayit  being 
filed  denying  execution  of  note  sued  on,  the  indorsements  would  be  taken  as  true; 
Walker  y.  Fleming,  37  Kan.  171,  14  Pac  470i  holding  a  general  denial,  not  yeri- 
ficd,  admitted  the  indorsements  on  tax  certificates  set  up  by  plaintiff;  Curtis  y. 
Schmehr,  69  Kan.  124,  76  Pac.  434,  holding  that  the  yalidity  of  a  tax  deed  good 
on  its  face  may  be  questioned  under  an  unyerifled  reply;  Keagy  y.  Wellington  Nat. 
Bank,  12  Okl.  33,  68  Pac.  811,  holding  credits  indorsed  on  notes  not  denied  un- 
der oath  or  controyerted  on  trial,  if  not  admitted,  were  prima  facie  eyidence,  and 
the  presumption  would  be  that  they  were  made  by  defendant. 

liaiitotioii  of  aetioaa— Sif^et  of  indoraomemts  on  note.— -Cited  in  Elder 
y.  Dyer,  26  Kan.  604,  40  Am.  Bep.  320,  discussing  the  effect  of  indorsements  to 
take  a  note  out  of  the  statute  of  limitations;  Hohl  y.  Heed,  8  Kan.  App.  54,  53 
Pac.  676^  holding  that,  indorsements  on  note  being  admitted  by  not  filing  yerified 
denial,  the  legal  effect  of  the  indorsements  stood  admitted  also,  and,  being  within 
the  time  allowed,  would  take  the  case  out  of  the  operation  of  the  statute  of  limi- 
tations. 

Saaio— 8eeiirlt7  iMurrod^— Cited  in  Mulyane  y.  Sedgley,  63  Kan.  105,  64  Pac. 
1038,  65  L.  R.  A.  552,  on  whether,  a  mortgagee's  right  of  action  against  the 
mortgagor's  grantee  as  a  aurety  of  the  mortgagor  being  barred,  bis  action  to 
foreclose  was  also  barred. 

Same-^Abaeneo  of  defendant.— Cited  in  Christie  y.  Scott,  77  Kan.  257,  94 
Pac.  214,  holding  allegations  of  absence  of  defendant,  taking  the  action  on  a  note 
oot  of  the  bar  of  limitations,  admitted  by  demurrer. 

23  XAN.  347,  CEKTRAI.  BBANCH  UNION  PAC.  R.  CO.  ▼.  HENIOH, 
33  AM.  B3BP.  167 
Neslisenoe  sad  oontribntory  neslisoaoe—Children«— Cited  in  Missouri 
Pac.  R.  Co.  y.  K'"'*«^'S  29  Kan.  654,  holding  the  question  of  contributory  negli- 
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gence  for  the  jury;  Union  Pac.  R.  Co.  y.  Adams,  96  Kan.  427,  A  Pac.  52d;  Mis- 
sonri  Pac*  R^  Co.  ▼.  Cooper,  57  Kan.  185,  45  Pac  687-^oldiiig  that  contribu- 
tory negligence  bars  recovery,  unless  defendant's  act  was  intentional  or  wanton; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Plaskett,  47  Kan.  107,  26  Pac  401,  on  negligence 
in  injury  of  a  child  at  railroad  crossing;  Wilson  y.  Atchison,  T.  &  S.  F.  R.  Co.» 
66  Kan.  183,  71  Pac  282,  on  contributory  negligence  of  a  child. 

Distinguished  on  the  facts  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Smith,  28  Kan. 
541,  discussing  alleged  negligence  of  a  railroad  company  concerning  injury  to  a 
trespassing  child,  run  down  by  an  unaccompanied  car. 

Cited  in  notes  in  31  Am.  Rep.  210;  40  Am.  Rep.  668;  49  Am.  St.  Rep.  415— on 
liability  for  negligent  injury  to  infant ;  in  19  L.  R.  A.  (N.  S.)  1137,  on  attractive 
nuisance;  in  26  L.  R.  A.  (N.  S.)  720,  on  proximate  cause  of  injury  from  car  or 
engine  set  in  motion  by  third  person ;  in  32  L.  R.  A.  (N.  S.)  578,  on  duty  of  prop- 
erty owner  to  trespassing  child. 

Special  llndinss.— Cited  in  Barber  t.  Thomas,  66  Kan.  463,  71  Pac.  845 ;  Chi- 
cago, B.  &  Q.  R.  Co.  y.  Laughlin,  74  Kan.  567,  87  Pac«*  749--on  the  construction 
of  findings  by  the  jury. 

23  KAN.  360,  KKAUZSB  ▼.  MORROW 

Co]i«Uiiuuioe,-^Cited  in  Yori  v.  Cohn,  26  Nev.  206,  65  Pac.  946,  67  Pa5!.  212, 
on  continuance  for  absent  witness. 

Cited  in  note  in  74  Am.  Dec.  146,  on  continuance  of  dvil  causes. 

Malloioiui  proseeutioii.— Cited  in  note  in  26  Am.  St.  Rep.  134,  on  malicious 
prosecution  of  criminal  charge. 

23  KAK.  366,  FZTOH  ▼.  MAITHATTAW  FIRE  HIS.  OO. 

Ghumlsluiieiit*— Cited  in  Muse  v.  Lehman,  80  Kan.  514,  1  Pac.  804;  MisBouri 
Pac.  R.  Co.  V.  Reid  ft  Holladay,  34  Kan.  410,  8  Pac.  846-on  finality  of  order  in 
garnishment  proceedings;  Washer  ▼.  Campbell,  40  Kan.  747,  21  Pac  671,  on 
petition  in  error  to  justice  of  the  peace  in  garnishment  proceedings. 

23  KAN.  370,  JARVI8  ▼.  CAMPBEIX 

Frauds-Remedies  between  wroacdoers^— Cited  in  Buchtella  ▼.  Stepanek, 
53  Kan.  373,  36  Pac  749v  holding  that,  where  persons  engage  in  illegal  or  fraud- 
ulent transactions,  the  court  will  leave  them  where  it  finds  them. 

Prinoipal  and  asent—Notlee.— Cited  in  Westerman  v.  Evans,  1  Kan.  App. 
1,  41  Pac  675,  holding  a  principal  is  chargeable  with  the  knowledge  of  the  agent. 

23  KAN.  372,  HARRIS  ▼.  TH0BCP80N 

New  trial.*Cited  in  Jarrett  v.  Apple,  31  Kan.  693,  3  Pac.  571,  holding  that  a 
new  trial  will  not  be  granted  where  the  evidence  is  conflicting,  or  the  verdict 
against  the  mere  preponderance. 

23  KAN.  376,  ADAMS  EXP.  CO.  ▼.  OREOO 

New  trial— Gonditions.— Cited  in  Winningham  v.  Philbrick,  56  Wash.  38,  1(KS 
Pac.  144,  holding  that,  on  grant  or  refusal  of  new  trial  on  conditions,  compliance 
or  failure  to  comply  acts  as  absolute  grant  or  denial,  and  the  rights  of  the  par- 
ties become  fixed. 

23  KAN.  379,  BRUCE  ▼•  MeBEE 

Tajcation— Assessment.— -Cited  in  Hapgood  v.  Morten,  28  Kan.  764,  on  aa- 
sessment  of  land  as  a  tract  or  listing  by  blocks  and  lots. 

Possession  as  notice.— Cited  in  Kansas  City  Investment  Co.  v.  Fulton,  4  Kan. 
App.  115,  46  Pac  188,  on  possession  of  land  as  constituting  notice  of  possessor's 
claim  or  title. 

Cited  in  note  in  13  L.  R.  A.  (N.  S.)  51,  on  possession  of  land  as  notice  of  title 
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23  XAV.  883,  BROOK  T.  OOmHOHAM 

SMOBcburj  eiidemoe— ^Pralimiiuury  pvo«f •— CKted  In  Gentral  Branch  U.  P. 
B.  Co.  ▼.  Walteis,  24  Kan.  504,  holding  it  error  to  admit  in  evidence  a  copy  of 
a  written  demand  on  defendant  without  any  foundation;  Barona  y.  Brown,  25 
Kao.  410,  holding  that,  where  a  telegraph  operator  teatified  he  ''supposed"  that 
a  book  which  he  produced  to  show  a  copy  of  a  telegram  was  a  book  kept  by  his 
predecessor,  and  that  he  "supposed"  the  original  telegram  had  been  destroyed  ac- 
oording  to  a  custom,  the  preliminary  proof  was  insufficient;  West  v.  Cameron, 
39  Kan.  736,  18  Pac.  804,  holding  it  error  to  admit  on  plaintiff's  behalf  a  record 
copy  of  deed  in  plaintiiTs  possession,  though  he  was  absent  from  the  state ;  Chi- 
cago, K.  &  N.  B,  Co.  ▼.  Brown,  44  Kan.  384,  24  Pac.  407,  holding  it  error  to 
admit  parol  evidence  that  certain  time  chec^  had  been  executed  or  made  out, 
without  evidence  that  such  checks  were  lost  or  destroyed. 

Held  inapplicable  in  Stratton  v.  Hawks,  48  Kan.  538,  23  Pac  601,  on  the  de- 
pee  of  proof  necessary  for  admission  of  secondary  evidence. 

23  KAK.  891,  HORDEK  t.  HOKDER,  33  AM.  REP.  167 

HasVaaid  aad  wife— 0oATe7aaoes«^Cited  in  Tootle,  Hosea  A  Co.  t.  Cold- 
well,  30  Kan.  125,  1  Pac.  320,  holding  that  a  gift  from  husband  to  wife,  when 
be  is  not  indebted  and  made  in  good  faith,  is  valid  in  all  respects ;  Munger  v. 
Baldridge,  41  Kan.  236,  21  Pac.  150,  13  Am.  St.  Bep.  273,  holding  that  a  con- 
Teyance  from  husband  to  wife  will  be  upheld  when  equitable. 

Cited  in  note  in  15  Am.  St.  Bep.  531,  on  contracts  between  husband  and  wife ;  \J 

in  60  Lw  B.  A.  377 ;   88  Am.  Dec.  55— on  direct  conveyance  to  wife. 

23  KAK.  393,  OHAMBEIUI  ▼•  COX 

Brameli.  of  oovenant—Dainasea.— Cited  in  Bolinger  t.  Brake,  57  Kan.  863, 
47  Pac  537,  on  damages  for  breach  of  covenant  of  seisin. 

Hot— taad  Oanveyanco  hf  htisbaacl.»<^ited  in  Davies  y.  Cole,  28  Kan. 
2S0;  Schermerhom  v.  Mahaffie,  34  Kan.  108,  8  Pac.  100;  Goldsborough  y.  Hew- 
itt, 23  Okl.  66,  00  Pac  007,  138  Am.  St.  Bep.  705— holding  a  conveyance  of  home- 
stead void  when  not  joined  in  by  the  wife ;  Thimes  v.  Stumpif ,  33  Kan.  53,  5 
Pte.  431,  holding  that  a  contract  to  conve7  a  homestead  not  joined  in  by  the  wife 
was  without  effect. 

Cited  in  note  in  06  Am.  St.  Bep.  036,  on  effect  of  conveyance  or  incumbrance 
of  homestead  by  one  spouse  only ;  in  133  Am.  St.  Bep.  340,  on  lease  of  homestead 
by  one  spouse  only. 

Bawm  lAbsano^  or  InaMlity  of  wife.^Cited  in  Ott  y.  Sprague,  27  ECan. 
620;  New  England  Trust  Co.  v.  Nash,  5  Kan.  App.  730,  46  Pac.  087---holding 
tliat  a  husband  cannot  alone  convey  the  homestead,  though  his  wife  is  not  living 
with  him ;  Withers  v.  Love,  72  Kan.  140,  83  Pac  204,  3  L.  B.  A.  (N.  S.)  514, 
holding  that  the  confinement  of  the  wife  in  an  insane  asylum,  of  the  husband  in 
the  penitentiary,  and  removal  of  the  minor  children  did  not  terminate  the  hcnne- 
ttead;  Locke  y.  Bedmond,  6  Kan.  App.  76,  40  Pac.  670,  holding  that  a  husband 
aeting  individually  and  as  the  guardian  of  his  insane  wife,  and  with  the  consent 
of  the  probate  court,  could  not  execute  a  mortgage  on  the  homestead  binding  on 
the  wife. 

Same-Devlso  or  descent.— Cited  in  Vining  v.  Willis,  40  Kan.  600,  20  Pac. 
232,  holding  that  the  constitutional  or  statutory  provisions  restraining  conveyance 
of  a  homestead  do  not  prevent  devise  by  a  wife  of  a  homestead  occupied  by  the 
Camily  as  such,  but  belonging  to  her;  Towle  y.  Towle,  81  Kan.  675,  107  Pac.  228, 
27  L  B.  A  (N.  S.)  560,  holding  that  Gen.  St.  1001,  §§  2507,  2508,  relating  to  de- 
teent  and  distribution  of  homesteads,  do  not  contravene  the  Constitution,  and  that 
a  partition  sale  thereunder  was  not  a  **forced  sale,"  within  the  constitutional  pro- 
hibition. 
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Same— Death  of  wife.— Cited  in  A.  Ellinger  &^  €o.  ▼.  Tbonuis,  64  Kao.  180, 
67  Pac.  529«  holding  that  a  widower  Imns  alone  cannot  claim  the  homestead  ex- 
emption. 

Same— Soffieieitey  of  Joint  eonTeyaaoe.— Cited  in  Bell  v.  Slasor,  8  Kan. 
App.  669,  57  Pac.  189,  holding  that  failure  of  husband  and  wife  to  sign  aod  ac- 
knowledge the  execution  of  a  deed  to  a  homestead  at  the  same  time  and  place 
was  not  alone  sufficient  to  show  that  the  deed  was  made  without  ^int  consent. 

Cited  in  note  in  65  Am.  Dec.  488,  on  conveyance  of  homestead. 

Set-oif  in  action  to  foreclose  mortsftcc.— Cited  in  note  in  21  L.  R.  A. 
325,  on  set-off  on  mortgage  foreclosure. 

23  KAK.  396,  HAXX  ▼•  STEWABT 

23  KAN.  399,  ORAMEit  ▼.  EAGI<E  MFG.  CO. 

23  KAN.  402,  PARKEB  ▼.  PI«TMEIJ:i 

Notes— NeK<»tia1ii3it7.— Cited  in  Adams  v.  Addiugton  (C.  O.)  16  Fed.  89,  hold- 
ing a  note  providing  for  attorney's  fee  of  10  per  cent,  on  the  amount  in  case  of 
legal  proceedings  was  negotiable;  De  Hass  v.  Roberts  (C.  C.)  59  Fed.  853,  hold- 
ing that  a  note  providing  for  increased  rate  of  interest  after  maturity,  with  amount 
of  any  default  to  be  added  to  the  principal  on  which  the  increase  wa^  had,  was 
negotiable;  Gilmore  v.  Hirst,  56  Kan.  626,  44  Pac.  603,  holding  a  promise  in  a 
note  to  pay  interest  on  interest  after  maturity,  with  reiisonable  costs  of  collec- 
tion, including  attorney's  fee,  did  not  affect  negotiability  of  the  note;  Clark  v, 
Skeen,  61  Kan.  526.  60  Pac.  327,  49  Li.  R.  A.  190,  78  Am.  St.  Bep.  337,  holding 
the  fact  that  a  note  was  to  draw  a  greater  late  of  interest  after  maturity  did  not 
destroy  its  negotiability. 

Same— Penalty.— Cited  in  Kmtz  v.  Bobbins,  12  Wash.  7,  40  Pac.  415,  28  Lu 
R.  A.  676,  50  Am.  St  Bep.  871,  holding  a  provision  in  a  note  and  mortgage  that 
on  any  default  the  mortgagor  was  to  pay  an  increased  rate  of  interest  was  a  pen- 
alty and  unenforceable. 

23  KAN.  404,  CLOUCH  ▼.  MOTEB 

Partnersliip— Settlement  and  dissolntion.^Ilited  in  Sears  v.  Stacbird,  78 
Cal.  225,  20  Pac.  547,  holding  that  after  settlement  and  distribution  a  partner 
paying  partnership  debts  may  sue  for  contribution. 

23  KAN.  408,  MORDIS  ▼.  KENNEDY,  33  AM.  KEP.  169 

Payment— Check  or  note.— Cited  in  Webb  v.  Kational  Bank  of  the  Kepublic, 
67  Kan.  62,  72  Pac.  520,  holding  that  taking  a  new  note  or  check  of  a  third  per- 
son by  a  creditor  is  not  even  prima  facie  payment,  in  absence  of  agreement  to 
that  effect,  and  the  fact  of  agreement  is  for  the  jury;  People's  State  Bank  v. 
Brown,  80  Kan.  520,  108  Pac.  102,  23  L.  R.  A.  (N.  S.)  824,  holding  tlrnt  a  foil- 
ure  of  a  vendor,  receiving  the  buyer*s  check,  to  present  it  for  two  or  three  weeks, 
was  not  a  conclusive  waiver  of  his  right  to  retake  the  goods  after  dishonor  of  the 
check.  * 

Cited  in  note  in  53  L.  B.  A.  433,  on  effect  on  drawer's  liability  of  delay  in  pre- 
senting check  where  drawee  remains  solvent ;  in  10  Lw  R.  A.  (N.  8.)  542,  on  effect 
of  transfer,  without  indorsement,  of  worthless  check  or  note  to  third  person. 

Belease  of  indorser  of  elteek.— Cited  in  note  in  22  L.  B.  A.  786,  on  release 
I  of  indorser  by  delay  in  presenting  check. 
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23  KAN.  411,  BRUBAKER  v.  JONES 

Appointment  of  acbninistrator— Collateral  attack.— Cited  in  Thompson 
V.  Burge,  60  Kan.  549,  57  Pac.  110,  72  Am.  St  Bep.  869,  holding  the  failure 
of  petition  for  appointment  of  administrator  to  allege  that  deceased  was  an  in- 
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habitant  of  the  cmaAy  did  not  aifect  the  jurisdiction,  he  being  in  fact  an  inbab- 
itant;  Ewing  ▼.  Mallison,  65  Kan.  484,  70  Pac.  869,  d3  Am.  St.  Rep.  299,  h<dd- 
lAg  appointment  of  administrator  not  open  to  attack  save  on  jurisdictional 
SToandfl^  and  that  the  residence  of  deceased  at  time  of  death  is  jurisdictional; 
Ekblad  v.  Hanson,  85  Kan.  541,  117  Pac.  1028,  holding  appointment  of  one 
outBide  those  given  a  preferential  right  to  administer  'was  not  beyond  the  juris- 
diction of  the  court,  and  could  not  be  ooUaterally  attacked,  or  complained  of  by 
others  than  those  baring  the  preferential  right. 

Same— £lfeet  of  rerocatlon  of  letters^— Cited  in  note  in  21  L.  R.  A.  156, 
on  yalidity  of  acts  under  letters  testamentary  or  of  administration  afterwards 
revoked  or  held  invalid. 

Administrator's  deed.— Cited  in  note  in  56  Am.  Dec.  57,  on  form  and  con- 
tents of  administrator's  deed. 

23  KAlf.  416,  FUDGE  ▼•  FUJ>6E 

Administratioii  of  estates— Salea—lfotioe.-^i ted  in  Pritchard  v.  Madren, 

24  Kan.  486,  holding  that  notice  by  publication  as  authorized  by  statute  will 
sustain  a  judicial  sale  of  land,  though  the  owner  be  a  resident  and  not  named 
in  the  process  or  personally  served;  Crapster  v.  Taylor,  74  Kan.  771,  87  Pac. 
1138,  holding  notice  jurisdictional  to  a  judicial  sale,  and  that  a  miuor  cannot 
be  thereby  divested  of  title  without  notice  or  appointment  of  guardian. 

8«mo— Ooii«lde!i!«tioBL.pM:;ited  in  Hamilton  v.  Ogee,  10  Kan.  App.  241,  62 
Pac.  708,  holding  it  not  essential  to  validity  of  an  administrator's  sale  that  the 
land  bring  any  certain  part  of  its  appraised  value. 

Same— Determination  of  adverse  elaims.- Held  inapplicable  in  Powers 
T.  Scharling,  76  Kan.  855,  92  Pac.  1099,  on  power  of  probate  court  to  determine 
adverse  title  to  land  of  a  decedent,  the  homestead  exemption  not  being  deemed 
an  adverse  claim. 

23  KAN.  421»  DATTOK  ▼.  P£OFL£'8  8AV.  BAKR 

Chattel  mortsasea—Beoordp-Possession.— Cited  in  State  Trust  Co.  v. 
Kansas  City,  P^&  G.  R.  Co.  (C.  O.)  120  Fed.  398;  Gagnon  v.  N.  B.  Brown,  & 
Co.,  47  Kan.  8^  27  Pac.  104 ;  H.  Hausner  &  Co.  v.  Leebrick,  51  Kkn.  591,  33 
Pac  375;  Will  T.  Little  Co.  v.  Bumham,  Hanna,  Munger  &  Co.,  5  Okl. 
283,  49  Pac.  66;  Frick  Co.  v.  Oats,  20  Okl.  473,  94  Pac.  682;  Garrison 
7.  Street  &  Harper  Furniture  ft  Carpet  Co.,  21  Okl.  643,  97  Pac.  978, 
129  Am.  St  Rep.  799-'holding  a  mortgagee's  lien  under  unrecorded  mort- 
gage attaches,  if  he  take  possession  before  other  rights  attach;  Tootle,  Han- 
na &  Co.  V.  Lyster,  26  Kan.  589,  on  possession  of  mortgagee  as  aiding  the  va- 
lidity of  a  chattel  mortgage  as  against  a  third  person  subsequently  acquiring 
an  interest;  Cameron,  Hull  &  Co.  v.  Marvin,  26  Kan.  612,  holding  a  mortgagee 
validated  an  unrecorded  mortgage  by  taking  possession  of  the  chattels,  though 
long  after  execution  of  the  mortgage  and  but  nine  days  before  seizure  by  an  at- 
taching creditor;  Swiggett  v.  Dodson,  38  Kan.  702,  17  Pac.  594,  holding  that 
a  chattel  mortgage  becomes  valid  by  possession  of  mortgagee  only  when  he  takes 
and  holds  actual  possession,  and  placing  the  mortgagor  in  possession  as  agent  is 
not  eflfective;  Rathbun  v.  Berry,  49  Kan.  735,  31  Pac.  679,  33  Am.  St.  Rep. 
389,  holding  that  possession  by  a  mortgagee  could  not  validate  a  mortgage  void 
as  against  other  creditors  for  an  unlimited  power  of  sale  resented  to  the  mort- 
gagor; First  Nat.  Bank  of  Concordia  v.  Mcintosh  &  Peters  Live-Stock  &  Com- 
mission Co.,  72  Kan.  603,  84  Pac.  535,  holding  it  essential  to  validity  of  a  mort- 
gage on  after-acquired  property  that,  when  the  mortgagor  does  afterwards  ac- 
quire the  property,  the  mortgagee  must  take  possession;  Keith  v.  Hamblin,  7 
Kan.  App.  456,  53  Pac.  531,  holding  a  mortgagee  of  an  unrecorded  mortgage 
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entitled  to  possemioii  as  agaiiut  assignee  for  benefit  of  creditors  of  the  mortsasor, 
the  schedule  of  liabilities  not  being  verified  as  required. 

Cited  in  note  in  109  Am.  St  Rep.  439,  on  mortgagee's  right  of  action  against 
third  persons  for  iuTasion  of  their  rights. 

23  KAN.  425,  8AHBEB8  t.  GBEEH8TB3BET 

Vested  HslKta-Aiiles  •£  eiideaoew^Cited  in  Wheelock  y.  Myers,  64  Kan. 
47,  67  Paow  632,  holding  the  I/egislatuxe  may  alter  a  role  of  evidence  and  that 
no  one  has  a  vested  right  therein;  Jones  v.  Hickey,  80  Kan.  109,  102  Pac. 
247,  133  Am.  St  Rep.  100,  holding  that  the  Legislature  could  alter  the  rule 
forbidding  evidence  to  correct  a  sheriff's  return. 

Administration  of  estates— 4Sales«—<]!ited  in  Young  v.  Walker,  26  Kan. 
242,  holding  that  the  regularity  of  an  administrator's  deed  is  governed  bj  the 
General  Statutes  of  1868  and  the  Laws  of  1879;  Fuller  v.  Hager,  47  Or.  242, 
83  Pac.  782,  114  Am.  St  Rep.  916,  holding  that  the  Legislature  may  care  de- 
fects and  irregularities  on  judicial  sales  not  jurisdictional. 

23  KAN.  432,  NORTHBOP  ▼.  COOPER 

Time— Wotioe  and  oompntntion^-Oited  in  Warner  v.  Budier,  24  Kan.  478, 
holding  that  computation  of  time  of  continuance  of  an  attachment  case  for  serv- 
ice by  'publication  must  be  by  the  statutory  rule  of ,  excluding  the  first  and  in- 
cluding the  last  day;  English  v.  Williamson,  84  Kan.  212,  8  Pac  214,  holding 
that,  in  computing  time  for  redemption  from  tax  sale,  the  day.  ol  sale  should  be 
excluded ;  Hackett  v.  Lathrop  ft  Smith,  36  Kan.  661,  14  Pac  220,  holding  com- 
putation of  time  of  publication  of  notice  of  sale  properly  excluded  the  first  and 
included  the  last ;  Schults  v.  Hine,  39  Kan.  334,  18  Pac  221,  applying  the  stat- 
utory rule  of  computation  to  the  time  of  service  issued  by  a  justice  of  the  peace ; 
Howbcrt  V.  Heyle,  47  Kan.  58,  27  Pac.  116,  holding  that  a  petition  and  notice 
for  guardian's  sale,  served  on  April  18th,  was  10  days  prior  to  a  hearing  on 
April  28th,  under  the  statutoiy  rule  of  computation;  Vint  v.  Monk,  56  Kan. 
789,  44  Pac.  986,  holding  notice  ot  mortgage  foreclosure  sale  between  the  hours 
of  10  a.  m.  and  4  p.  m.  did  not  invalidate  a  sale,  in  absence  of  a  showing  of 
harm. 

•  Challenged  by  counsel  in  Matthews  v.  Arthur,  61  Kan.  455,  ^  Pac.  1067,  hold- 
ing that  the  correctness  of  the  holding  in  Northrop  v.  Cooper  was  not  involved, 
because  the  first  day,  being  Sunday,  would  be  counted,  the  period  then  being  st 
least  30  days,  as  required. 

Cited  in  notes  in  46  Am.  Rep.  414;  78  Am.  St  Rep.  374— on  computation  of 
time;    in  49  L.  R.  A.  234,  on  first  and  last  days  in  computation  of  time. 

Jndioial  sales— Xnadeqnate  prioe.— Cited  in  McGeorge  v.  Sease,  82  Kan. 
387,  4  Pac.  846;  Capital  Bank  of  Topeka  v.  Huntoon,  35  Kan.  577,  11  Pac. 
369-— holding  that  a  sheriff*s  sale  will  not  readily  be  set  aside  for  inadequacy 
of  price ;  Babcock  v.  Canfield,  36  Kan.  437,  13  Pac.  787,  holding  a  sale  of  prop- 
erty worth  from  $500  to  $600  for  $180  would  not  be  set  aside,  unfairness  not 
being  shown,  and  a  former,  but  irregular,  sale  having  been  made  for  $200;  Jones 
V.  Carr,  41  Kan.  329,  21  Pac.  258,  holding  that  an  execution  sale  for  less  than 
half  value,  but  more  than  two- thirds  of  appraised  value,  would  not  be  set  aside 
for  inadequacy. 

23  KAN.  443,  ORAFFEH8TEIK  ▼•  EPSTEIN,  33  AM.  BEP.  171 

Sales— Frand  of  vendor.— Held  inapplicable  in  Cavender  v.  J.  M.  Roberson 
&  Co.,  33  Kan.  626^  7  Pac.  152,  holding  a  buyer  fraudulently  given  inferior  and 
worthless  groceries  entitled  to  recover  of  a  seller  who  contracted  to  famish 
staple  groceries  15  per  cent,  cheaper  than  could  be  purchased  elsewhere;  Nairn 
V.  Ewalt,  51  Kan.  355,  32  Pac.  1110,  granting  relief  for  false  representations 
as  to  worth  of  stock  of  goods  exchanged  for  land;    Speed  v.  HoUingswortb,  54 
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Kan.  436,  38  Pac.  496,  holdins  recovery  could  be  had  for  misrepresentationi  to 
the  bnjer  of  a  farm  as  to  the  nnmber  of  acres  of  bottom  land,  the  aomber  of 
acres  of  com  planted,  and  the  amounts  of  past  rentals  of  pasture  land. 

Cited  in  Bums  y.  Hahannah,  39  Kan.  87,  17  Pac.  319,  as  to  misrepresentation 
of  market  price  not  avoiding  a  sale;  Sowers  v.  Parker,  69  Kan.  12,  51  Pac. 
888,  holding  a  representation  by  a  seller  of  land  that  it  cost  him  $200  an  acre, 
when  it  cost  him  $150  an  acre,  was  not  ground  for  rescission. 

Cited  in  note  in  35  L.  R.  A.  418,  on  expression  of  opinion  as  fraud;  in  37 
L.  R.  A.  606,  on  right  to  rely  upon  representations  made  to  effect  contract  as  basis 
foT  charge  of  fraud. 

28  KAN.  448,  JEFFRIES  ▼•  CLABX 

Tax  sale— lUslit  of  pavohaser^-^ted  in  Ooonradt  y.  Myers,  31  Kan.  30, 
2  Pac.  858,  holding  a  purchaser  at  defective  tax  sale  entitled  to  recover  all  taxes 
paid  by  him;  Stetson  ▼.  Freeman,  36  Kan.  608,  14  Pac.  256,  holding  purchaser 
at  invalid  tax  sale  entitled  to  recover  taxes  paid,  with  penalties,  interest,  and 
costs,  though  such  sum  might  exceed  the  taxes  and  7  per  cent,  interest,  and 
the  judgment  also  decreed  a  lien  on  the  land,  with  order  for  sale,  if  not  satisfied. 

Held  inapplicable  in  Bussell  y.  Hudson,  28  Kan.  99,  sustaining  an  order  that 
the  purchaser's  right  to  taxes  paid  be  declared  a  lien  on  the  land  and  that  it 
be  sold  therefor. 

23  KAN.  456,   STATE   EX  &EI*.  MITCHEIX   ▼.   STEVENS,  33   AM. 
BEP.  175 

Kaadaaiuh-aCatve  of  writ.— Cited  in  Welsford  y.  Weidlein,  23  Kan.  601 
(concurring  opinion),  holding  mandamus  should  not  issue  on  a  prima  facie  show- 
ing of  right,  when  in  fact  it '  would  contrayene  law  or  defeat  right ;  State  y. 
Board  of  Com'rs  of  Phillips  County,  26  Kan.  419,  holding  mandamus  not  wholly 
a  writ  of  right,  but  largely  discretionary ;  Rice  y.  Board  of  Canyassers  of  Coffey 
County,  50  Kan.  149,  32  Pac  134,  holding  mandamus  should  issue  only  to  pro- 
tect a  clear  legal  right,  and  neyer  when  it  would  work  a  wrong. 

Same  Compelling  aetion  by  eleetton  oAoers.— Cited  in  State  y.  Board 
of  Com'iB  of  Hamilton  County,  35  Kan.  640,  11  Pac.  902,  holding  that,  on 
mandamus  to  compel  county  officers  Uf  comply  with  the  declared  result  of  an 
election  to  locate  the  county  seat,  the  court  may  wholly  ignore  the  returns, 
where  obyiously  fraudulent  and  illegal;  Brown  y.  Board  of  Comers  of  Rush 
County,  38  Kan.  436,  17  Pac.  304,  holding  that  mandamus  would  issue  to  compel 
a  canyassing  board  to  restore  yotes  excluded  by  it,  where  the  returns  were  reg- 
ular; State  y.  Malo,  42  Kan.  54,  22  Pac.  349  (separate  opinion  by  Horton,  C. 
J.),  on  the  refusal  of  mandamus  to  perpetuate  the  fraud  of  a  county  seat  elec- 
tion; ShuU  y.  Board  of  Com'rs  of  Gray  County,  54  Kan.  101,  37  Pac  994; 
State  ex  reL  Leech  v.  Board  of  Canyassers  of  Chotean  County,  13  Mont.  23,  31 
Pac.  879— holding  that  an  answer  in  an  election  case  did  not  present  such*  ob- 
nouB  fraud  and  uncertainty  as  to  be  a  defense  to  mandamus  proceedings,  but 
to  piiesent  an  issue  which  should  haye  been  tried;  Steams  y.  State  ex  rel.  Big- 
gers,  23  Okl.  462,  100  Pac.  909,  holding  that  mandamus  would  issue  to  compel 
a  canyassing  board  to  canyass  returns  rejected  as  fraudulent;  State  ex  rel. 
'  Bennett  y.  Barber,  4  Wyo.  56,  32  Pac.  14,  holding  mandamus  would  not  issue 
to  haye  relator  declared  elected  to  the  Legislature  as  against  answer  that  he 
was  neyer  nominated  and  that  his  name  was  unlawfully  on  the  ballot. 

Same— >Wl&o  may  sue.— Cited  in  Parmeter  y.  Bourne,  8  Wash.  45,  35  Pac. 
586,  holding  that  a  citizen  and  taxpayer  is  not  so  beneficially  interested  that  he 
may  maintain  mandamus  to  compel  canVass  of  returns  on  county  seat  election. 

lileetioiifl— Effect  of  fraad.— Cited  in  State  y.  Board  of  Com'rs  of  Harper 
County,  34  Kan.  302,  8  Pac.  417,  holding  that,  if  the  election  referred  to  in 
State  ex  reL  y.  Steyens  was  inyalid,  the  county  was  organised  and  existed  de 
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facto ;  Paxkev  y.  Hughes,  64  Kan.  216,  67  Pac.  637,  66  Ic  R.  A.  275,  91  Am. 
St  Rep.  216  (disBenting  opinion),  on  the  right  of  the  oourt  to  refuse  to  act  on 
obviously  fraudulent  retoms  in  an  election  case;  City  of  Pond  Creek  v.  ^askell, 
21  Okl.  711,  &7  Pac.  338,  on  the  question  of  fraud  in  elections  to  locate  county 
seats  as  inspiring  the  constitutional  provisions  relating  to  such  elections. 

23  KAN.  460,  BXTRT  ▼.  CmqSUJSi 

Appeasanoe— Xleavisites  and  elfeot.»Cited  in  Wabash  Western  Ry.  t. 
Brow,  65  Fed.  Ml,  13  C.  0.  A.  222,  holding  that  filing  a  petition  for  removal  to 
a  federal  court  without  objecting  to  the  jurisdiction  is  a  general  appearance, 
waiving  objections  to  jurisdiction ;  Greeuwell  v.  Greenwell,  26  Kan.  530 ;  Gorham 
V.  Tanquerry,  58  Kan.  233,  48  Pac.  916— holing  that  a  motioB  to  vacate  an  at* 
tachment,  going  to  the  grounds  or  merits  ithereof,  was  a  general  appearance,  sub- 
mitting to  the  jurisdiction;  Meizell  v.  Earkpatriclc,  29  Kan.  679,  holding  that  a 
demurrer  which,  beside  raising  questions  of  jurisdiction,  also  presented  a  number 
of  defenses  on  the  merits,  was  a  general  appearance;  Shaw  v.  Rowland,  32  Kan. 
154,  4  Pac.  146,  holding  that  a  general  appearance  to  the  merits  waives  defects 
in  service  of  process  and  irregularities  in  getting  defendant  into  court,  but  that 
a  motion  to  vacate  a  judgment  is  not  such  an  appearance;    Bentz  v.  Eubanks, 

32  Kan.  321,  4  Pac.  269,  holding  that  appearance  by  attorney  at  the  taking  of 
depositions  was  not  a  general  appearance,  waiving  defects  of  process,  etc. ;  Anglo- 
American  Packing  &  Provision  Co.  v.  Turner  Casing  Co.,  34  Kan.  340,  8  Pac  403, 
holding  that  an  appearance  by  the  "T.  C.  Company,  a  partnership"  was  an  appear- 
ance by  the  company  and  all  its  members;  Linney  v.  Thompson,  3  Kan.  App.  718* 
45  Pac.  456,  holding  that  a  defendant,  applying  for  change  of  venue,  and  answer- 
ing, and  going  to  trial  on  the  merits,  could  not  question  the  court's  jurisdiction  oyer 
his  person;  Belknap  v.  Charlton,  25  Or.  41,  34  Pac.  758,  holding  that  an  appear- 
ance in  an  attachment  suit  by  one  not  served,  moving  to  dismiss  because  the  suit 
was  brought  in  the  wrong  county,  was  not  a  general  appearance  submitting  to  the 
jurisdiction. 

8d  KAN;  464,  ZIEGI.ER  ▼.  OSBORH 

Pleading— Denial  under  oath.— Cited  in  Eggan  ▼.  Briggs^  23  Kan.  710, 
holding  failure  to  file  affidavit  denying  t&e  execution  of  the  note  in  suit  admitted 
che  genuineness  of  the  note  and  indorsement. 

Jnstioes  of  the  peaee— Appeal— Jnrlsdletion.— Cited  in  Wagstaff  v.  Chal- 
liss,  31  Kan.  212,  1  Pac.  631,  as  not  exactly  in  point,  but  having  some  applica- 
tion to  the  proposition  that,  on  appeal  from  a  justice  of  the  peace,  the  original 
jurisdiction  of  the  district  court  is  not  invoked,  but  it  takes  the  case  just  as  it 
was  in  the  justice  court,  and  on  such  appeal  defendant  cannot  set  up  a  counter- 
claim of  more  than  $300. 

23  KAN.  468,  HOWE  t.  LIKCOLK 
Appeal— Beview  of  facts.— Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  y.  Wagner, 

33  Kan.  660,  7  Pac.  204,  holding  that  the  Supreme  Court  will  reverse  a  judg- 
ment on  verdict  approved  by  the  trial  court,  where  it,  or  any  material  fact,  is 
not  sustained  by  the  evidence,  or  by  any  sufficient  evidence. 

Inadequate  damages  as  gronnd  for  setting:  aside  ▼erdiotw^Cited  in  note 
in  47  li.  R.  A.  35,  on  inadequacy  of  damages  as  ground  for  setting  aside  verdic^ 

23  jKAK.  471,  PABKEB  ▼.  BIDDLE 

23  KAN.  474,  KEIiIiET  ▼.  CAPLICE,  33  AM.  BJBP.  179,  Same  eaM  on 
subsequent  appeal,  27  Kan«  359 

Unoonsoionable  eontraet8.^Cited  in  Gottlieb  v.  Thatcher  (C.  C.)  34  Fed.  435, 
holding  that  a  court  will  not  enforce  an  nnconscionable  bargain,  and  dismissing  suit 
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OB  a  note  on  which  the  plaintiff  had  already  reeei^d  more  than  its  face  value  in 
exorbitant  interest  and  bonuses;  Caplice  v.  Kelley,  27  Kan.  359,  heading  that 
one  selling  or  assigning  an  insurance  policy,  and  then  refusing  to  sign  a  release 
unless  her  assignee  agrees  to  pay  her  more  than  one-fourth  the  amount  of  the 
policy,  cannot  enforce  the  agreement. 

Cited  in  notes  in  41  Am.  Rep.  713;  81  Am.  St  Kep.  667— on  unconscionable 
ctmtractg. 

23  KAN.  478,  BA3BB  r.  XXHBXiZnr 

23  KAK.  482,  BEST  ▼.  CRAI.X.,  38  AM.  REP.  186 

Bills  Mid  notea—PjiymeiLt.— Cited  in  Weldon  y.  Tollman,  67  Fed.  986,  15 
CCA.  138,  holding  a  payment  before  maturity  to  one  not  in  possession  of  a 
sote  not  binding  on  its  liolder;  Bronson  v.  Asblock,  2  Kan.  App.  255,  41  Pac. 
1068,  holding  ineffectual  a  payment  of  the  principal  of  a  note  before  maturity  to 
one  who  was  agent  only  for  collection  of  interest  coupons  and  who  had  not  pos- 
session of  the  note. 

Cited  in  note  in  95  Am.  Dec.  587,  on  effect  of  payment  of  note  or  bill  in  case  of 
reissue. 

Same— Bona  flde  holders^— Cited  in  National  Bank  of  St.  Joseph  v.  Dakin,  54 
Kan.  656,  39  Pac.  180,  45  Am.  St  Rep.  299,  holding  a  transferee  of  a  note  as 
collateral  security  a  bona  fide  purchaser;  Birket  v.  Elward,  68  Kan.  295,  74  Pac. 
IIOO,  64  li.  R.  A.  568,  104  Am.  St.  Bep.  405,  1  Ann.  Cas.  272,  holding  that  an  in- 
dorsee, taking  the  note  as  security  for  a  pre-existing  debt,  is  a  bolder  for  value, 
and  showing  this  a  step  further  than  Best  y.  Crall,  where,  though  the  debt  was 
pre-existing,  the  agreement  for  transfer  was  contemporaneous  with  its  creation. 

Cited  in  note  in  31  L.  R.  A.  (N.  S.)  300,  on  holder  of  bill  or  note  as  collateral 
&s  bona  fide  holder. 

23  KAN.  488,  SMITH  ▼.  GOBE,  33  AM.  BEP.  188 

Fvoeeedtf  of  exeinpt  prop6rty.-^ited  in  note  in  19  L.  R.  A.  37,  on  how  far 
proceeds  of  exempt  property  retain  exempt  character. 

28  KAE.  .401,  WOODKUFF  ▼.  BALDWIN 

Stotvtes— Subjects  and  titles^-Cited  in  Phllpin  ▼.  HcCarty,  24  Kan.  393, 
holding  the  constitutional  requirement  as  to  expression  of  subject  in  title  manda- 
tory, and  not  merely  directory;-  Board  of  Com'rs  of  Marion  County  y.  Board  of 
Com'rs  of  Harvey  County,  26  Kan.  181;  Batbbone  v.  fiopi>er,  57  Kan.  240,  45 
Ftc  eiO,  34  L.  B.  A.  674;  Otto  Gas  Engine  Worjcs  t.  Hare,  64  Kan.  78,  67 
Pac  444;  In  re  Schley,  71  Kan.  266,  80  Pac.  681;  Harrod  t.  Latham  Mercantile 
k  Commercial  Co.,  77  Kan.  466,  95  Pac.  11 — ^holding  that,  while  the  provision 
is  mandatory,  its  reason  is  to  prerent  hasty  or  surreptitious  legislation,  and  that 
coorts  should  hesitate  to  overthrow  deliberate  legislation  on  which  vast  rights 
have  been  founded,  or  give  a  strict  or  narrow  construction;  State  y.  Barrett,  27 
Kan.  213;  In  re  Pinkney,  47  Kan.  89,  27  Pac.  179;  Lynch  y.  Chase,  55  Kan.  367, 
^  Pac  666-~on  the  rules  governing  the  construction  and  application  of  the  re- 
quirement; State  y.  Schweiter,  27  Kan.  499;  State  v.  Sanders,  42  Kan.  228,  21 
Pac  1078;  In  re  Sanders,  53  Kan.  191,  86  Pac.  348,  23  L.  R.  A.  603;  Wilson 
Y.  Oark,  63  Kan.  505,  65  Pac.  705;  State  v.  Wilcox,  64  Kan.  789,  68  Pac.  684; 
State  y.  Evethardy,  75  Kan.  851,  90  Pac.  276;  Weis  v.  Stubblefield,  85  Kan. 
199,  116  Pac  205;  Star  Grain  &,  Lumber  Co.  ▼.  Atchison,  T.  &  S.  P.  R.  Co., 
SS  Kan.  281,  116  Pac  90&--on  the  expression  of  the  subject  of  an  act  in  its 
title;  Missouri  Pac  f^^Ao.  v.  City  of  Wyandotte,  44  Kan.  82,  23  Pac.  950,  on 
the  expression  of  the  »i  ^ect  of  a  city  ordinance  in  its  title;    Smith  y.  Becker, 
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62  Kan.  541,  64  Pac.  70,  53  L.  R  A.  141,  apholding  the  Taliaity  of  the  same 
statute  involved  in  the  cited  case. 

Cited  in  note  in  64  Am.  St  Rep.  77,  on  sufficiency  of  title  of  statute;  in  79  Am. 
St.  Rep.  474,  as  to  when  title  of  statute  embraces  only  one  subject,  and  what 
may  be  included  thereunder;  in  86  Am.  St.  Rep.  271,  272,  273,  on  constitution- 
ality of  Code  amendment  or  revision;  in  55  L.  R.  A.  838,  on  power  of  Legislature 
to  enact  or  amend  a  Code  or  compilation  of  laws  by  a  single  statute. 

23  KAN.  496,  STATE  EX  REIi.  A.  T.  A  S.  F.  R.  CO.  ▼•  FRANCIS 

Supreme  Court— JuiisdictioBL  in  BuuaiUuims— Cited  in  note  in  58  L.  B*  A. 
843,  on  original  jurisdiction  of  court  of  last  resort  in  mandamus. 

23  KAN.  499,  STATE  ▼.  BANKERS'  AHD  MERCHANTS'  MUT.  BEN. 

ASS*N 

Snbjeets  and  titles  of  statutes  aad  ordiaaaees.— Cited  in  Philpin  y.  Mc- 
Carty,  24  Kan.  393;  Stebbins  v.  Mayer,  38  Kan.  573,  IG  Pac.  745;  State  v.  ShoU, 
58  Kan.  507,  49  Pac.  668;  Howard  y.  Schneider,  10  Kan.  App.  137,  62  Pac. 
435 — holding  the  constitutional  requirement  as  to  expression  of  subject  of  act  in 
title  mandatory;  Missouri  Pac.  R.  Co.  y.  City  of  Wyandotte,  44  Kan.  32,  23  Pac. 
950,  on  expression  of  subject  of  city  ordinance  in  title;  Missouri  Pac.  R.  Co. 
V.  City  of  Wyandotte,  44  Kan.  32,  23  Pac  050  (concurring  opinion,  Valentine, 
J.),  on  understanding  that  it  does  not  limit  former  decisions  as  to  expression  of 
subject 

Same— Amendatory  aets.^-Oted  in  Philpin  v.  McCarty,  24  Kan.  393 ;  Mar- 
ston  V.  Humes,  3  Wash.  267,  28  Pac.  520— as  to  amending  act;  State  y.  Barrett, 
27  Kan.  213 ;  Atchison,  T.  &  S.  F.  R.  Co.  y.  Board  of  County  Com'rs  of  Kearny 
County,  58  Kan.  19,  48  Pac.  583;  Harrod  y.  Latham  Mercantile  &  Commercial 
Co.,  77  Kan.  466,  95  Pac.  11;  City  of  Concordia  y.  Hagaman,  1  Kan.  App.  35, 
41  Pac.  133;  State  ex  reL  Drury  y.  Hallock,  19  Ney.  384,  12  Pac.  832— on  ex- 
pression of  subject  of  act  in  its  title,  and  on  reference  to  amended  acts  and 
titles;  Ex  parte  Hewlett,  22  Ney.  333,  40  Pac.  96;  State  ex  rel.  Matsbn  y.  Su- 
perior Court,  Skagit  County,  42  Wash.  491,  85  Pac.  264— holding  that,  where 
the  title  of  an  amending  act  relates  only  to  certain  sections  of  the  act  amended, 
other  sections  not  mentioned  cannot  be  amended;  Harland  y.  Territory,  3  Wash. 
T.  131,  13  Pac.  453,  holding  a  title  to  an  amending  act,  designating  the  amended 
act  merely  by  section  number,  with  no  other  expression  of  its  title,  is  insufficient. 

Cited  in  note  in  61  Am.  Dec  342,  on  statute  containing  only  one  subject,  to  be 
expressed  In  its  title ;   in  64  Am.  St.  Rep.  78,  on  sufficiency  of  title  of  statute. 

Insnranoe— What  oomstitiites.-^ted  in  State  y.  Vigilant  Ins.  Co.,  30  Kbmu 
585,  2  Pac.  840,  holding  that  ^  a  corporation  formed  to  protect  members  only  from. 
loss  or  death  of  horses,  males,  jacks,  etc.,  charging  fees  and  annual  dues,  and  ac- 
cumulating no  funds,  and  being  in  part  a  detectiye  association,  was  an  insurance 
company,  and  bound  to  comply  with  the  laws  as  such  before  doing  business; 
National  Council  of  the  Knights  &  Ladies  of  Security  y.  Phillips,  63  Kan.  799,  66 
Pac.  1011,  holding  a  mutual  benefit  association  with  a  stated  death  benefit  not  a 
beneficial  association  whose  property  was  exempt  from  taxation;  Daniher  t. 
Grand  Lodge  A.  O.  U.  W.,  10  Utah,  110,  37  Pac' 245,  holding  an  unincorporated 
association  requiring  physician's  certificate  for  admission,  charging  dues,  and 
leyying  assessments,  and  paying  $2,000  on  death  of  member,  was  a  mutual  life  in* 
surance  company. 

Cited  in  notes  in  38  U  R.  A.  45,  55 ;  19  Am.  St.  Rep.  782— on  mutual  l>enefit 
association  as  insurance  company. 

Maadanms— Oiaoers«^-Cited  in  Martin  y.  Ingham,  88  Kan.  641,  17  Pac.  162, 
holding  mandamus  would  issue  against  governmental  oQc^is  for  performance  of 
purely  ministerial  duties.  'Ur^ 
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23  XAH.  604»  SHEPHERD  T.  HlBTiMTOtS 

Smljeets  and  titles  of  statutes  aad  ordi]uuioes.--Gited  in  Philpin  ▼.  Mc- 
Carty,  24  Kan.  393 ;  State  y.  Sholl,  58  Kan.  507,  49  Pac.  668— holding  the  con- 
stitational  requirement  mandatory;  Board  of  IMacation  of  the  City  of  Atchison 
V.  State,  26  Kan.  44;  State  y.  Barrett,  27  Kan.  218— on  the  expression  of  sub- 
ject in  title  of  act ;  Missouri  Pac.  R.  Co.  v.  City  of  Wyandotte,  44  Kan.  32,  23 
Pac  950,  on  expression  of  subject  of  city  ordinance  in  title;  Missouri  Pac.  R. 
Co.  T.  City  of  Wyandotte,  44  Kan.  32,  23  Pac.  950  (concdrring  opinio^,  Valentine, 
J.),  with  understanding  that  the  decision  does  not  limit  former  holdings  on  the 
sobjectB  and  titles  of  acts. 

Cited  in  note  in  64  Am.  St.  Rep.  89,  on  sufficiency  of  title  of  statute. 

23  KAN.  510»  ESUBT  T.  PEOPLE  OF  II.IiINOIS 

Parties.— Cited  in  Valley  Bank.&  Savings  Institution  y.  Ladies'  Congregational 
Sewing  Society,  28  Kan.  428,  holding  that  a  ladies'  society  to  which  a  certificate^ 
af  deposit  was  issued  was  a  proper  party  plaintiff  in  suit  thereon. 

Certalaty  aa  to  pajee  of  note*— Cited  in  note  in  64  Am.  Dec.  157  (p^r.  1), 
on  necessity  of  certainty  as  to  payee  of  note. 

HnUnai  teaipiu  oconrrit  regi.— Cited  in  note  in  101  Am.  St.  Rep.  171,  on  JM 

maxim  '^Nullum  tempus  occurrit  xegi."  f^ 

Appeanuiee  by  attome7.i~Cited  in  Board  of  Com*rs  of  Neosho  County  v. 
Leahy,  24  Kan.  54;  City  of  Seattle  y.  McDonald,  26  Wash.  98,  66  Pac.  145— 
holding  that  the  authority  of  an  attorney  who  enters  appearance  for  a  party  is 
presumed. 

Cited  in  note  in  126  Am.  St.  Rep.  39,  40  (par.  2),  on  presumption  of  attorney's 
tathority  to  appear  for  party  whom  he  assumes  to  represent ;  in  21  Lr.  B.  A.  848, 
Si9,  on  effect  of  judgment  obtained  upon  unauthorised  appearance  by  attorney. 

23  KAK.  613,  COMSTOCK  ▼.  ADAMS,  33  AM.  REP.  191 

DiToreo-^Asroomeiita  to  aid.— Cited  in  Phillips  y.  Thorp,  10  Or.  494,  hold- 
ing any  agreement  facilitating  divorce  is  contra  bonos  mores. 

Hame  Vaoatioifc  of  dooree.— Cited  in  Medina  v.  Medina,  22  Colo.  146,  43 
Pac  1001,  holding  that  the  power  of  a  court  to  vacate  a  decree  of  divorce  is  not 
affected  by  subsequent  marriage  of  a  party  and  birth  of  childzen. 

Dted  in  note  in  61  Am.  Dec.  467  (par.  8),  on  proceedings  to  vacate  and  annul 
divorces  and  effect  on  parties  and  on  marriages  which  they  have^  contracted ;  in 
133  Am.  St.  Rep.  441,  as  to  when  estoppel  exists  against  urging  invalidity  of  void 
Of  voidable  divorce. 

Saae— Prooeso  to  sustain  deer ee.^— Cited  in  note  in  19  L.  R.  A.  817,  on 
validity  of  decree  of  divorce  obtained  on  publication  or  service  out  of  state  where 
defendant  did  not  appear. 

Willa— Nature  aa  eoaaTeyanoe.— Cited  in  Brooks  v.  McComb  (C.  C.)  88  Fed. 
317,  holding  that  it  is  the  death  and  not  the  will  that  transfers  the  property; 
tfartindale  v.  Smith,  31  Kan.  270,  1  Pac.  569 ;  Vining  v.  WilUs,  40  Kan.  609,  20 
Pic  232— on  the  nature  of  a  will  as  a  conveyance  or  transfer  of  property. 

23  KAH.  525,  DRTBEN  ▼.  ST.  JOSEPH  ft  D.  C.  R.  CO. 

Forelsn  Jadgment— Prosamption  of  jarisdiotion.-- Cited  in  Westervelt  v. 
Jones,  5  Kan.  App.  35,  47  Pac.  322,  holding  that  the  jurisdiction  of  a  court  of 
another  state  over  matter  dealt  with  by  it  will  be  presumed,  in  the  absence  of  a 
contrary  showing. 

23  KAX.  528,  BBIHKMAK  ▼•SHAFFER 

Jmdcmeat— Jarisdiotion  to  render «-^i ted  in  Amsbaugh  v.  l^xcfaange  Bank 
of  Maqnoketa,  33  Kan.  100,  5  Pac.  384,  holding  any  judgment  without  jurisdic- 
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tion  is  void,  and  a  judgment  on  service  by  leaving  copy  of  ptioeess  with  wile  o€ 
one  who  had  ceased  to  reside  in  the  state  was  without  jurisdiction ;  Baker  v.  New- 
ton, 22  Okl.  658,  98  Pac.  931,  holding  that  a  judgment  rendered  out  of  term  will 
support  an  appeal. 

Cited  in  note  in  75  Am.  Dec.  147,  on  judgment  on  unauthorized  appearance  of 
attorney. 

23  KAN.  632,  STABK  ▼•  HINABAW 

Followed  in  Fleck  v.  Warner,  25  Kan.  492  (on  proposition  not  set  out). 

BepleTin— Bill  of  partioiilars.— Cited  in  Casterline  v.  Day,  26  Kan.  306>; 
Wilhite  V.  WUUams,  41  Kan.  288,  21  Pac.  256,  X3  Am.  St.  Biep.  281--hokiiiig 
that  an  affidavit  in  replevin  in  a  justice  court  may  be  treated  as  a  sufficient  bill  of 
particulars,  if  unchallenged. 

23  XAir.  534,  UIFBBE  ▼.  IiUCKBY,  33  AM.  BEF.  106 

Pleadias— Omission  of  facts.— Cited  in  Beed  v.  Humphrey,  69  Kan.  155,  79 
Pac.  390,  holding  general  allegations  as  to  defendant's  residence  in  another  stat^ 
sufficient  to  raise  the  question  of  exception  to  the  rule  of  limitations  by  absenoe 
from  the  state. 

Ancient  Ushts.— Cited  in  Winn  v.  Abeles,  35  Kan.  85,  10  Pac.  443,  57  Am. 
Rep.  138,  holding  that  the  ancient  rule  as  to  buildings  was  not  in  force;  Trip- 
lett  ▼.  Jackson,  5  Kan.  App.  777,  48  Pac  981,  holding  an  adjacent  owner  can- 
not restrain  construction  of  a  fence  on  or  near  the  division  line,  obstructing  light 
and  air;  Karasek  v.  Peier,  22  Wash.  419,  61  Pac.  33,  50  L.  R.  A.  345,  holding 
the  ancient  doctrine  of  light  and  air  has  been  rejected,  and  that,  to  restualn  tbe 
maintenance  of  a  fence  or  building  under  the  statute,  malice  most  be  shown. 

Cited  in  note  in  22  L.  R.  A.  537,  on  American  law  as  to  easements  of  ligbt, 
air,  and  prospect ;  in  40  L.  R.  A.  178,  on  liability  for  malicious  erection  of  fence. 

Common  law.— Cited  in  Cooper  v.  Seaverns,  81  Kan.  267,  105  Pac.  509,  25 
L.  R.  A.  (N.  S.)  517,  135  Am.  St.  Rep.  359,  on  adoption  of  the  common  law. 

23  KAN.  S38,  POWEIiL  ▼.  GEISENDOBFF 

23  KAN.  542,  JACKSON  ▼.  WINFISU>  TOWN  CO. 

Town  site— ConTeyanoes.— Cited  in  Murray  ▼.  Hobson,  10  Colo.  66,  13  Psac. 
921,  holding  that  no  other  than  a  beneficiary  can  question  a  conveyance  by  a 
trustee  of  town-site  lands ;  Marysville  Investment  Co.  v.  HoUe,  5  Kan.  App.  408, 
49  Pac.  332,  holding  that  the  trustee  or  the  probate  judge  can  convey  town  sdte 
or  unoccupied  lots  to  a  town-site  company  as  such,  bat  not  to  the  members  there- 
of individually. 

23  KAN.  547,  BBEDiER  t.  PUOH 

23  KAN.  540,  HUlIPHBirr  ▼.  COZXINS 

Appeal— Necessity  of  speoiilo  objections.— Cited  in  Long  ▼.  Kasebeer,  28 
Kan.  226;  Stout  v.  Balcei;  32  Kan.  113.  4  Pac  141;  Smith  v.  Leighton,  38 
Kan.  544,  17  Pac.  52,  5  Am.  St.  Rep.  778 ;  State  v.  Asbell,  57  Kan.  308,  46  Pac. 
770;  Continental  Ins.  Co.  ▼.  Pratt,  8  Kan.  App.  424,  55  P&c.  671;  Long  Bell 
Lumber  Co.  v.  Martin,  11  Okl.  192,  66  Pac.  328— holding  objections  to  evidence 
must  be  specific. 

Same— Bnrdcn  of  proTins  error.— Cited  in  Hargrove  v,  Woolf,  34  Kan. 
101,  8  Pac.  192 ;  Ford  v.  Pearson,  87  Kan.  0B4^  15  Pac.  835 ;  SUte  v.  Scott,  1 
Kan.  App.  748,  42  Pac.  264-^h^ing  enof  It  not  presamed,  but  must  be  afiinna- 
tively  shown. 
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2a  KAV.  551,  H€K»AN  ▼•  XANNBUS,  33  JlSI;  BBP.  ISO 

HoBKestead  «Keaipti<iii^-"Nat«re  of  oeoiipaikoy,«--Cited  in  Bush  t.  Gordon* 
3S  Kan.  535,  16  Pac.  700,  holding  a  residence  a  homestead,  tfaongh  part  of  it  waB 
uaed  by  the  wife  as  a  grocery;  Bebb  v.  Crowe,  89  Kan.  342,  18  Pac.  223,  hold- 
ing a  residence  a  homestead,  though  part  of  it  was  occupied  by  a  tenant  selling 
merchandise ;  Hoffman  v.  Hill,  4^  Kan.  611,  28  Pac.  623 ;  Merchants'  Nat  Bank 
of  Kansas  City,  Mo.,  v.  Kopplin,  1  Kan.  App.  5^,  .42  Pac.  263— holding  a  resi- 
dence partly  used  as  boarding  house  or  hotel  was  a  homestead ;  Layson  y.  Grange, 
48  Kan.  440,  29  Pac.  585,  holding  that  a  family  letting  out  rooms  in  what  waa 
formerly  a  carpenter  shop  on  the  premises  on  which  their  residence  was  situated, 
bat  Detaining  to  themselves  the  use  of  the  basement  in  such  shop,  held  all  the 
premises  as  homestead;  De  Ford  v.  Painter,  3  Okl.  80,  41  Pac.  96,  30  L.  R.  A. 
722,  holding  that  a  building  in  a  business  section,  the  basement  and  first  floor 
of  which  were  rented  out  for  business  purposes,  and  a  portion  of  the  second  floor 
rented   out  for  offices,  with  the  owner  occupying  the  balance  as  a  home,  was  a 


Cited  in  note  in  70  Am..  Dec.  344,  345,  349,  on  what  may  be  exempt  as  home- 
stead. 

Pain  Wale  snder  ezeowtton.— Cited  in  note  in  87  Am.  Dec.  280,  on  sale  of 
^mestead  under  execution* 

Maa  tgagti  •£  tenUdlxifla  on.  laaaed  pvemlses*— Cited  in  note  in  21  L.  R.  A. 
348,  on  mortgages  on  buildings  upon  leased  premises. 

23  BLaH.  560»  EABKSHAW  ▼.  GROUT 

tt«t«te  of  fmiids— Eaoonted  asxeeinent.— Cited  in  Anderson  v.  Canter,  10 
Kan.  App.  167,  63  Pac  285,  holding  parol  evidence  of  an  executed  agreement  as 
to  location  of  boundaries  did  not  violate  the  statute  of  frauds. 

23  KAH.  571,  SPEEB  ▼.  MISSOURI,  K.  &  T.  BY.  CO. 

Pvesiuaptloaa— Laws  of  anotlier  state,— Cited  in  MacRae  v.  Kansas  City 
Piano  Co.,  64  Kan.  580,  68  Pac  54,  holding  that,  in  the  absence  of  a  showing 
what  the  statutes  of  another  state  were  as  to  winding  up  the  affairs  of  a  cor- 
poration, it  would  be  presumed  that  they  were  the  same  as  those  of  the  forumu 

23  KAH.  582,  COOPER  ▼.  BROWK 

23  KAH.  585,  CENTRAIi  BRANCH  UKION  PAC.  R.  CO.  ▼•  TWINE,  33 
AM.  REP.  203 

KiafaeMt  dowi alWF^RallToads  In  stveets— Abattins  ow]»evs.i~Cited  in 
Kansas  ft  A.  V.  By.  Co.  y;  Payne,  49  Fed.  114,  1  C.  C.  A.  183,  holding  one  in- 
jond  by  an  additional  servitude  placed  on  land  by  a  railway  company  entitled  to 
his  action  at  law  for  damages;  Trosper  v.  Board  of  Com'rs  of  Saline  County, 
27  Kan.  391 ;  Kansas  City  ft  O.  R.  Cow  v.  Hicks,  30  Kan.  288,  1  Pac.  396 :  Leav- 
enworth, N.  ft  S.  R,  Co.  v.  Curtan,  51  Kan.  432,  33  Pac.  297 ;  Blackwell,  E.  & 
S.  W.  Ry.  Co.  V.  Gist,  18  Okl.  516,  90  Pac.  889 ;  Foster  Lumber  Co.  v.  Arkansas 
Valley  ft  W.  Ry.  Co.,  20  OkL  583,  95  Pac.  224,  100  Pac.  1110,  30  L.  R.  A.  (N. 
S.)  ^1  (on  rehearing)— folding  that  a  landowner  has  a  special  right  of  ingress 
to  and  egress  from  his  land  over  a  highway,  for  obstruction  of  which  he  is  en- 
titled to  damages. 

Saae-Penaisaioa  hy  olty.— Cited  in  Hedrick  v.  City  of  Olathe,  30  Kan. 
318,  1  Pac.  118;  Central  Branch  U.  P.  R.  Co.  v.  Andrews,  30  Kan.  590,  2  Pac. 
e77;  Ottawa,  O.  C.  ft  O.  Q.  R.  Co.  v.  Larson,  40  Kan.  301,.  19  Pac  661,  2  Ll  R. 
A.  59;  Ft  Scott,  W.  ft  W.  R.  Co.  v.  Fox,  42  Kan.  490,  22  Pac.  583— holding 
that  pesmission  by  a  city  to  a  railroad  company  to  occupy  a  street  does  not  ab- 
solve  it  from  liability  to  an  abutting  owner  for  wrongful  occupancy. 
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Cited,  in  note  in  14  L.  R.  A.  381,  on  injury  to  abutter's  easements  by  nJlioad 
in  street ;  in  86  L.  R.  A.  (N.  S.)  766^  786,  788»  on  abutter's  rifht  to  eompensation 
for  railroads  In  streets. 


Sajne— Nature  and  extemt  of  Isjnry  or  tafciBg,— <3ited  in  Kansas,  N.  &  D. 
R.  Go.  y.  Cuykendall,  42  Kan.  234,  21  Paa  1061,  16  Am.  St.  Rep.  479 ;  Wichita 
&  G.  R.  Go.  y.  Smith,  46  Kan.  264,  26  Pac.  628— holding  that  there  must  be  such 
permanent  obstruction  of  a  street  by  construction  of  a  railway  therein  as  denies 
the  abutting  owner  ingress  and  egress  before  he  is  entitled  to  damages ;  Ft.  Scott, 
W.  &  W.  R.  Co.  y.  Fox,  42  Kan.  490,  22  Pac.  683,  holding  that  a  landowner  is 
entitled  to  damages  for  permanent  obstruction  of  ingress  and  egress  oyer  a  street, 
though  his  premises  extend  to  another  street  oyer  which  his  land  can  be  reached; 
Interstate  Consolidated  Rapid  Transit  R.  Go.  y.  Early,  46  Kan.  197,  26  Pac.  422, 
holding  that  a  railway  company  was  not  liable  for  obstruction  of  ingress  and 
egress,  where  it  merely  brought  the  street  down  to  the  established  grade;  Chi- 
cago, K.  ft  W.  R.  Go.  y.  Union  Iny.  Co.,  51  Kan.  600,  33  Pac  378 ;  Ottawa,  0. 
C.  ft  C.  G.  R.  Go.  y.  Peterson,  61  Kan.  604,  33  Pac,  606— holding  that,  if  a  rail- 
road in  a  street  leayes  space  between  its  roadway  and  abutting  land  for  passing 
of  teams  and  yebicles  and  ordinary  traffic,  there  is  no  such  obstruction  for  which 
the  landowner  is  entitled  to  damages;  Atchison,  T.  ft  S.  F.  R.  Go.  y.  Dayidson, 
52  Kan.  739,  36  Pac.  787,  holding  that  where  a  city  attempted  to  discontinue  a 
street  and  give,  it  to  a  railway  for  right  of  way,  and  completely  cut  off  access  to  a 
lot  thereby,  the  owner  was  entitled  to  damages;  Foster  Lumber  Go.  y.  Arkunmis 
Valley  ft  W.  Ry.  Co.,  20  Okl.  683,  96  Pac.  224.  100  Pac.  1110,  30  L.  R.  A.  (N.  S.) 
231,  holding  that  an  obstruction  that  materially  injures  or  deprives  an  abutting 
owner  of  ingress  or  egress  is  a  ''taking,"  for  which  he  Is  entitled  to  damages: 

Cited  in  note  in  16  L.  R.  A.  (N.  S.)  64,  on  cutting  off  access  to  highway  as  a 
taking. 

Same— Beatedies  aad  ateaeure  of  damages.— Cited  in  Frankle  y.  Jackson 
(G.  C.)  30  Fed.  398 ;  Gulf,  C.  ft  S.  F.  Ry.  Go.  v.  Moseley,  161  Fed.  72,  88  G.  G.  A 
236,  20  L.  R.  A.  (N.  S.)  886;  Chicago,  R,  I.  ft  P.  Ry.  Go.  y.  Davis,  26  Okl. 
434,  109  Pac.  214— holding  that  permanent  injury  to  land  by  a  construction  of  a 
railway  entitles  the  owner  to  recover  as  damages  the  depreciation  in  value,  re- 
coverable in  a  single  action,  barring  another  action ;  Central  Branch  U.  P.  R.  C& 
v.  Andrews,  41  Kan.  370,  21  Pac  276,  holding  the  measure  of  damages  for  per- 
manent obstructions  of  ingress  or  egress  to  a  lot  by  a  railroad  was  the  deprecia- 
tion in  value ;  Chicago,  K.  ft  W.  R.  Go.  v.  Union  Inv.  Co.,  51  Kan.  600,  33  l^ac 
378 ;  Ottawa,  O.  G.  ft  C.  G.  R.  Co.  v.  Peterson,  61  Kan  604,  33  Pac.  606— holding 
that  if  a  railway  in  a  street,  in  suifacing  or  construction,  makes  holes  or  other 
temporary  obstructions,  the  abutting  owner  may  recover  any  special  damages,  but 
not  as  for  a  supposed  depreciation  of  value  of  the  lot;  Atchison,  T.  ft  S.  F.  B. 
Co.  V.  Anderson,  65  Kan.  202,  69  Pac.  158,  holding  a  lessor  railroad  company, 
and  not  a  lessee  operating  cars  in  a  proper  manner  over  a  railway  in  a  street, 
cutting  off  access  to  plaintiff's  lot,  was  liable  therefor;  Anderson  v.  Atdiison,  T. 
ft  S.  F.  R.  Co.,  71  Kan.  453,  80  Pac.  946,  holding  that  after  an  action  treating 
the  construction  in  a  street  of  a  railway  as  a  quasi  condemnation,  and  seeking  to 
recover  for  depreciation  in  value  of  an  abutting  lot,  had  been  pending  for  10  yean, 
it  was  too  late  to  amend  and  make  another  road  a  party  defendant,  aa  conspiring 
with  the  first  company  to  appropriate  the  street. 

23  KAN.  696t  OOHDEIX  ▼•  BUBUKGAME  SAV,  BANK 

Mew  trial.— Cited  in  Eagle  Chair  Co.  v.  Kelsey,  23  Kan.  632;  Brown  ▼.  Atch- 
ison, T.  ft  S.  F.  R.  Co.,  29  Kan.  186— on  the  right  of  the  court  to  grant  new  trial 
and  review  of  the  order ;  Ireton  v.  Ireton,  62  Kan.  368,  63  Pac.  429,  holding  a 
much  stronger  case  is  required  to  reverse  an  order  granting  a  new  trial  than  where 
new  trial  is  refused. 
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23  KAV.  597,  RA8URE  T^  MoCttATH 

Estoppa.— Cited  in  Price  v.  Allen,  39  Kan.  476,  18  Pac.  609,  holding  th^t  a 
sucoeesfnl  plaintiff  in  ejectment,  who  in  further  proceedings  under  the  occupying 
claimant  law  elects  to  receive  the  value  of  the  land  without  improvements,  he 
waives  errors  occurring  prior  to  the  election ;  Seavems  v.  State,  76  Kan.  920,  98 
Pac.  163,  holding  a  purchaser  of  sdiool  lands  at  public  sale  is  thereby  estopped 
from  forther  prosecuting  an  appeal  from  denial  of  his  petition  to  purchase  as  an 
oocnpant;  Smith  v.  Powell,  5  Kan.  App.  652,  47  Pac.  992,  holding  a  party  ac* 
ceptin^  benefits  of  an  execution  cannot  further  complain  of  the  judgment. 

23  KAjr.  601,  WEIiSFOBD  ▼.  WJSTDUSXJX 

Ofteerft— FiKdlmsa  hjr  eovntj  com]iiissloners.-^ted  in  State  y.  Eggleston, 
34  Kan.  714,  10  Pac.  3,  holding  the  finding  of  the  county  commissioners  as  to  a 
petition  for  county  seat  removal  was  not  so  binding  as  not  to  be  subject  to  attack 
in  a  proceeding  begun  prior  to  the  election. 

23  KAH.  606,  BABTLETT  ▼•  BUUIiENE 

Ujaltation  ef  actjoni  Mtseondnot  in  ofioe«— ^ited  in  Provident  Loan 
Tmst  Co.  y.  Wolcott,  6  Kan.  App.  473,  47  Pac.  8,  holding  a  cause  of  action  for  a 
false  abstract  accrues  at  time  of  delivery,  and  not  discovery ;  Hatfield  v.  Malin,  6 
Kan.  App.  856,  50  Pac.  108,  holding  that  an  action  against  a  register  of  deeds 
for  a  wrong  description  in  the  record  of  a  mortgage  accrued  when  plaintifTs  as- 
signor accepted  a  second  mortgage  on  the  premises  believing  it  to  be  the  first,  and 
was  barred  in  two  years. 

Hame  D^mnrrer^^Cited  in  Bauserman  y.  Blunt,  147  TJ.  S.  647,  13  Sup.  Gt. 
466,  37  L.  Ed.  316,  holding  that  the  defense  of  limitations,  when  all  the  requisite 
facts  appear  on  the  face  of  the  petition,  may  be  taken  by  demurrer. 

Same— Conaeqnentlal  damages.— -Cited  in  note  in  88  Am.  Dec.  270,  on  stat- 
ute of  limitations  where  damages  are  consequential.    • 

8aaiL»— Nomlaial  and  actual  damaKes.— Cited  in  note  in  126  Am.  St.  Bep. 
^49,  on  operation  of  statute  of  limitations  where  cause  of  action  for  nominal  dam- 
ages subsequently  ripens  into  right  to  actual  damages. 

liaUlity  of  notaries.— Cited  in  note  in  82  Am.  St.  Rep.  884,  on  liability  of 
notaries. 

23  KAK.  613,  CARTER  r,  PRATT 

Adrerse  possession  of  personal  property.— Cited  in  Daniel  v.  McLucas, 
8  Kan.  App.  299,  55  Pac.  680,  holding  that  adverse  possession  by  a  buyer  of 
stolen  property  for  two  years  did  not  bar  action  for  recovery  by  the  owner,  who 
then  first  discovered  its  whereabouts. 

23  KAH.  617,  MYI<IUS  ▼.  COPES 

23  KAH.  621,  PIAZZEK  ▼.  WHITE,  38  AM.  REP.  211 

Property  in  oomminsled  grains  or  goods.— Held  inapplicable  in  Howell  v. 
^gh,  25  Kan.  96,  in  passing  on  an  instruction  relating^  to  a  sale  of  an  undivided 
interest  in  growing  crops ;  Muse  v.  Iiehman,  30  Kan.  514,  1  Pac.  804,  discussing  a 
sale  of  wheat  mingled  in  a  bin  with  other  wheat ;  Kingman  v*  Holmquist,  36  Kan. 
735, 14  Pac.  168,  59  Am.  Rep.  604,  on  the  validity  of  a  sale  of  a  certain  part  of  a 
mass  of  uniform  goods  or  arflcles ;  Burton  v.  Cochran,  5  Kan.  App.  608,  47  Pac. 
^,  holding  valid  a  mortgage  of  500  bushels  of  wheat  in  a  granary  containing 
1,800  bushels. 

Same-AapleTin.F-C]ted  in  Pitman  v.  Bannstark,  63  Kan.  69,  64  Pac.  968, 
holding  that  replevin  would  lie  by  the  buyer  of  an  undivided  two-thirds  of  a  crop 
In  the  stacks. 
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Cited  in  note  in  50  Am.  St.  Rep.  841,  on  action^by  cotenant  to  reoov&t  posses- 
sion of  property  of  cotenancy;  in  80  Am.  St.  Rep.  751,  aa  to  when  replevin  or 
claim  and  delivery  is  sustainable. 

03  KAN.  627,  PBATHEB  ▼.  RJBEVE 

Damages  froat  «attle— Feaee  Tiewera.— Cited  in  McAfee  ▼.  Walker,  82 
Kan.  182,  107  Pac.  637,  27  L.  R.  A.  (N.  S.)  226,  holding  an  action  for  damages 
from  trespassing  cattle  may  be  maintained  without  the  action  of  the  fence  view- 
ers. 

Cited  in  notes  in  22  L.  R.  A.  58;  49  Am.  Dec.  255— on  liability  for  injuries  by 
trespassing  animals. 

flnffieieney  of  ftoBoes«-^ited  in  note  in  22  K  R.  A.  107,  oa  sufficiency  of 

fences. 

23  KAK.  632,  EAOIiE  CHAIR  CO.  ▼.  KEI«SET 

Corporatioas<— Dissolution— Abatement  of  aotion.-^ited  in  Dundee  Mort- 
gage &  Trust  Investment  Co.  v.  Hughes  (C.  C.)  77  Fed.  865,  on  abatement  of 
an  action  on  dissolution  of  a  corporation  party  thereto;  MacRae  v.  Kansas  City 
Piano  Co.,  69  Kan.  457,  77  Pac.  94,  holding  substitution  necessary  in  case  a  cor- 
poration be  dissolved  while  in  litigation. 

Cited  in  note  in  134  Am.  St  Rep.  311,  on  acts  and  proceedings  of  dissolved 
corporations;  in  32  L.  R.  A.  (N.  S.)  447,  448,  on  abatement  of  action  by  or 
against  corporation  by  dissolution  or  expiration  of  charter. 

Hew  trial.— Cited  in  Brown  v.  Atchison,  T.  &  S.  F.  R.  Co.,  Tfi  Kan.  18G, 
on  the  review  of  orders  granting  new  trials. 

23  KAN.  637,  WEBSTER  ▼.  COOKE 

Injimotion^Trespass.^-Cited  in  Long  v.  Kasebeer,  28  Kan.  226,  holding 
erection  of  building  on  land  owned  by  another  such  a  trespass  as  to  warrant  in- 
junction;  Hanselman  v.  Bom,  71  Kan.  573,  81  Pac.  192,  holding  injunction  would 
lie  to  prevent  a  continuing  trespass,  where  there  is  no  adequate  remedy  at  law; 
Mendenhall  v.  School  District  No.  83,  76  Kan.  173,  90  Pac.  773,  holding  injunc- 
tion would  lie  where  the  trespass  was  continuing,  or  was  injurious  to  growing 
trees  or  other  property;  Sproat  v.  Durland,  2  Old.  24,  35  Pac.  682,  holding  that 
mandatory  injunction  would  issue  to  restrain  a  trespasser  from  further  unlawful 
occupancy  of  public  land;  Norton  v.  Elwert,  29  Or.  583,  41  Pac  926,  holding 
that  the  courts  may  now  issue  injunction  to  restrain  irreparable  injury  to  land  of 
which  defendant  is  in  possession  and  claiming  title. 

Cited  in  notes  in  13  L.  R.  A.  (N.  S.)  178;  53  Am.  Rep.  350;  99  Am.  St  Hep. 
736 — on  injunction  against  trespass. 

Pnblio  lands— Jurisdiction  of  state  conrts«^!^ited  in  Woodruff  v.  Wal- 
lace, 3  Old.  355,  41  Pac.  357,  holding  that  the  courts  have  jurisdiction  to  settle 
question  of  possession  between  claimants  of  public  lands,  dissenting  opinion  con- 
tending against  granting  injunction  to  oust  one  from  possession  of  land  which  be 
deemed  had  theretofore  been  lawful 

23  KAK.  642,  ORIKTER  ▼.  KANSAS  PAC.  BT.  CO. 

23  KAN.  660,  ORIMTER  ▼.  KANSAS  PAC  RT.  CO. 

Cited  in  United  States  v.  Union  Pac.  Ry.  Co.,  108  U.  S.  505,  18  Sup.  Ct.  167, 
42  L.  Ed.  559,  in  disposing  of  propositions  certified  from  the  Circuit  Court  of 
Appeals,  and  which  certificate  is  dismissed  for  insufficiency. 

Indian  lands— Railroad  right  of  way.— Cited  in  Kindred  v.  Union  Pac. 
R.  Co.,  168  Fed.  648,  94  C.  C.'A.  112;  Union  Pac.  R.  Co.  v.  Endred,  43  Kan, 
134,  23  Pac.  112— holding  there  had  been  a  valid  grant  by  the  government  of  a 
railroad  right  of  way  through  the  Delaware  Indian  reservation. 
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23  KAH.  659,  ADKIKfl  T.  DOOLElf 

Xudamiu^Parties.— Cited  in  State  v.  Stock,  38  Kan.  184,  16  Pac.  790,  on 
tiie  ri^t  of  a  citizen  to  maintain  mandamus  without  alleging  a  special  Interest, 
and  the  effect  of  statutes  granting  such  right;  Chase  v.  Board  of  Directors  of 
Kansas  State  Penitentiary,  55  Kan.  320,  40  Pac  665,  holding  that  petitioner 
could  not  maintain  mandamus  against  public  officers  for  performance  of  a  duty 
oidng  to  the  public. 

23  KAK.  666,  MUBBAT  ▼.  KIXLET 

SeHew  of  oTldenoe  or  flndinsa—Reoord,— Cited  in  Deatherage  v.  Burk- 
dtll,  38  Kan,  732,  17  Pac.  605,  holding  that  the  record  on  appeal  must  affirma- 
tively show  that  it  contains  all  the  evidence  or  its  sufficiency  cannot  be  reviewed; 
Streeter  v.  Westenhaver,  1  Kan.  App.  730,  41  Pac.  902,  holding,  if  a  review  of  a 
referee's  findings  is  desired,  the  evidence  must  be  preserved  in  a  bill  of  excep- 
tions or  case-made,  showing  that  it  contains  all  the  evidence;  Iralson  v.  Stang, 
18  OkL  423,  90  Pac  446,  holding  that  the  court  cannot  set  aside  a  referee's  find- 
iflp,  unless  it  has  the  evidence  before  it.  , 

23  jKAir.  668,  OUXETT  ▼.  MoCABTHT 


23  XAK.  672,  BROWN  ▼.  STE3EXE 

ImdUm  landa  Posoent— Iiaw  soTorains.— Cited  in  Jones  ▼.  Meehan,  175 
€.  S.  1,  20  Sup.  Ct  1,  44  li.  Ed.  49,  holding  Indian  lands  are  not  under  the 
operation  of  atate  laws;  Beam  v.  United  States,  162  Fed.  260,  89  C.  C.  A.  240, 
relating  to  Umatilla  allotments,  and  referring  to  the  fact  that  Indians  had  their 
own  laws  and  customs  as  to  descent  as  possibly  explaining  the  provision  that  the 
Umatilla  allotments  should  in  certain  respects,  as  to  descent  and  alienation,  be 
covemed  by  the  laws  of  the  state;  McGannon  v.  Straightlege,  37  Kan.  87,  14 
Pac.  452,  folding  that  an  act  providing  that  a  bona  ilde  purchaser  of  Indian  land 
cannot  be  evicted  by  one  with  the  legal  title  until  the  purchaser  is  paid  his  pur- 
chase money  violates  the  federal  law,  the  state  having  no  right  to  impose  such 
lien  en  lands  the  title  to  which  is  still  Indian;  0*Biien  ▼.  Bugbee,  46  Kan.  1, 
26  Pac.  428;  Hannon  v.^  Taylor,  57  Kan.  1,  45  Pac.  51— holding  that  the  descent 
of  title  of  Shawnee  Indians  was  according  to  tribal  law  and  custom;  Ingraham 
T.  Ward,  56  Kan.  550,  44  Pac.  14,  discussing  the  extent  and  effect  of  tribal  dis- 
solnfion  of  the  Shawnee  Indians. 

Differentiated  in  Bichardville  v.  Thorp  (C.  C.)  28  Fed.  52,  holding  that  descent 
cannot  be  decided  by  any  custom  or  law  of  Indian  tribes  which  had  no  tribunal 
or  authority  accustomed  to  determine  heirship  or  descent. 

latestakte*^— Cited  in  note  in  12  Am.  St.  Bep.  96,  on  succession  to  estates  of 
intestates. 

23  XAV.  676,  WATEB  POWEB  CO.  T.  BBOWIT 

Priaeipal  «]id  surety— Indemnitj.^-^ited  in  Cotton  v.  Alexander,  82  Kan. 
339, 4  Pac  259,  holding  that,  when  a  party  assumes  a  liability  for  another,  there 
is  an  implied  promise  of  indemnity  against  loss. 

Parol  oHdoaoo— Prinoipal  aad  siiroty.r— Cited  by  counsel  In  Quild  v.  Mc- 
I>anielB,  43  Kan.  548,  28  Paa  607,  to  the  proposition  that  parol  evidence  may  be 
admitted  to  show  the  true  relation  of  parties  to  a  note,  but  held  by  the  court 
fiot  to  govern  the  decision  that  where  a  joint  maker  pays  the  note,  and  then  sues 
his  comaker,  claiming  he  was  surety  only,  his  recovery  must  rest,  not  on  the  note, 
bnt  on  the  parol  contract,  and  must  be  brought  within  three  years;  St  Louis 
Wire-Mill  Co.  t.  Consolidated  Barb- Wire  Co.,  46  Kan.  773,  27  Pac.  118,  holding 
evidence  of  an  agent's  statements  as  to  a  contract  made  by  him  admissible ;  Mont- 
Comeiy  v.  Page,  29  Or.  320,  44  Pac.  689,  holding  parol  evidence  admissible  to 
•bow  relation  of  parties  to  the  note. 
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Cited  in  note  in  20  L.  R.  A.  713,  on  extrinsic  eTidenoe  to  show  who  is  liable  as 
maker  of  note. 

Reatedies  of  pledsees.^«^ited  in  note  in  79  Am.  Dec.  604,  on  remedy  of 
pledgee. 

OoUateral  seenrities.^— Cited  in  note  in  32  Am.  St.  Rep.  729,  on  collateral 
securities. 

23  ;KAM.  695,  WATER  POWER  CO.  ▼.  BROWN 

Judsment^-Enforoeaieiit— Contraets  for  pajment  of  moii«7rf— Cited   in 

Bentley,  Hatfield  &  Bentley  v.  Brown,  37  Kan.  17,  14  Pac.  435,  holding  that  the 
statute  permitting  the  court  to  grant  an  order  for  enforcement  of  judgment  pending 
review  in  actions  "arising  on  contract  for  payment  of  money  only*'  makes  no  dis- 
tinction between  express  and  implied  contracts,  and  that  it  applied  to  an  action  to 
recover  money  paid  to  plaintiff's  attorneys  for  her;  St.  Louis  &  S.  F.  R.  Oo.  v. 
Kirkpatrick,  52  Kan.  201,  34  Pac.  804,  holding  that  the  district  court  has  discretion 
as  to  granting  the  order  to  permit  a  party  to  enforce  judgment,  under  Code  Civ. 
Proc.  §  555;  Commercial  Union  Assurance  Co.  v.  Norwood,  54  Kan.  500,  38  Pac. 
557,  refusing  to  grant  a  motion  by  plaintiff  in  error  to  stay  execution  issued  out  of 
the  court  below  in  pursuance  of  leave  to  defendant  in  error  to  enforce  hia  judg- 
ment, under  Code  Civ.  Proc.  §  555,  relating  to  actions  on  contracts  for  payment 
of  money  only;  Gill  v.  Buckingham,  7  Kan.  App.  237,  52  Pac.  903,  holding  that 
an  action  by  a  landlord,  under  the  landlord  and  tenant  act,  against  a  purchaser 
of  the  crop,  was  not  on  a  contract  for  payment  of  money  only,  either  express 
or  implied. 

23  jKAir.  607,  LTiroS  ▼.  WIMKUSR 

23  XAK.  696,  KANSAS  CITT,  FT.  S.  *  Q.  R.  CO.  T.  FRAZIER 

23  XAir.  609,  ;KI.EMP  ▼•  WINTER 
Probate  eonrta^EzolnaiTe  and  ooneurrent  Jiirisdiotion.p-<:7ited  in  Rohr- 

bangh  v.  Hamblin,  57  Kan.  393,  46  Pac.  705,  57  Am.  St.  Rep.  384,  holding  that 
the  district  court  may,  after  an  estate  has  been  settled  in  the  probate  court,  en- 
tertain proceedings  in  equity  affecting  the  settlement;  Carter  v.  Christie,  57 
Kan.  492,  46  Pac.  964,  hglding  that  the  district  conrt  may,,  for  purposes  of  equi- 
table relief,  assume  jurisdiction  of  proceedings  affecting  matters  pending  in  the 
probate  court,  as  here,  an  accounting  of  a  partnership,  the  settlement  of  the 
partnership  estate  being  then  in  probate  court;  Barker  y.  Battey,  62  Kan.  5S4, 
64  Pac.  75,  holding  suit  for  fraudulent  conveyance  by  a  decedent  may  be  brought 
in  the  district  court  pending  settlement  of  his  estate  in  the  probate  court;  Hill 
Inv.  Co.  V.  Honeywell,  65  Kan.  349,  69  Pac.  334,  holding  that  the  district  court 
cannot  entertain  an  action  by  a  creditor  of  an  insane  person  to  subject  funds  in 
the  hands  of  his  guardian  to  payment  of  debts,  in  the  absence  of  any  special  cir- 
cumstances; l^fcAdow  V.  Boten,  67  Kan.  186,  72  Pac.  529;  Kansas  City  North- 
western R.  Co.  V.  Caton,  9  Kan.  App.  272,  60  Pac.  544— holding  that  the  district 
court  can  entertain  an  action  to  vacate  settlement  of  a  fraodnlent  claim  against 
or  owing  to  an  estate,  connived  in  by  the  adndnistrator. 

Ghiardlan  and  waird— Termination  of  relation.i«-Cited  in  RuUman  v. 
Rullman,  81  Kan.  521,  106  Pac.  5?;  Harris  v.  Calvert,  2  Kan,  App.  749,  44  Pac. 
25;  Berkin  v.  Marsh,  18  Mont.  152,  44  Pac.  528,  56  Am.  St.  Rep.  565— holding 
that  attainment  of  majority  by  a  ward  terminates  the  guardianship. 

Judfipmant— Effect  of  frand.— Cited  in  Buscnbark  v.  Busenbark,  33  Kan.  572* 
7  Pac.  245,  holding  that  fraud  renders  a  judgment  void,  and  its  enforcement  majr 
be  restrained  in  another  jurisdiction  by  a  third  person  who  is  injured  therebiy. 
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23  KAK.  706,  OAIiBBAITB  ▼.  MeOORldCK 

Referenee— MntiuJ  aoooiints.*-Followed  ixi  Smith  ▼.  Scully,  66  Kan.  139, 
Tl  Pac.  249,  holding  reference  without  consent  may  be  had  for  examination  of 
mutual  accounts. 

Cited  in  note  in  79  Am.  Dec.  209,  on  power  to  refer  action. 

Justlees  of  the  peaoe.— Followed  in  McAboy  v.  Talbot,  37  Kan.  19,  14 
Pac.  536,  holding  that  pleadings  before  a  justice  of  the  peace  need  not  be  as 
fonnal  as  in  tbe  district  court. 

23  KAH.  710,  EGOAK  ▼.  BRIQ08 

Cited  in  Markson  v.  Ide,  29  Kan.  700,  on  argument  not  fully  stated  and  not 

discussed. 

Pleading  written  inetmuaeiit— Verified  denial*— Cited  in  Curtis  v. 
S<famehr,  69  Kan.  124,  76  Pac.  434,  holding  that  an  admission  of  execution  of 
pUintiifs  tax  deed,  by  an  unverified  denial,  did  not  preclude  inquiry  into  the 
regularity  of  the  proceedings  on  which  the  deed  was  based ;  Chicago,  B.  &  Q. 
R.  Co.  v.  Imhoff,  3  Kan.  App.  765,  45  Pac.  627,  holding  that  the  admission  of  ex- 
(CQtion  of  a  written  instrument  in  suit,  by  failure  to  file  a  verified  denial,  is  an 
admission  of  all   legal   inferences   necessarily  drawn. 

Bills  and  notes— Ownerslilp—PoseeBtion*— Cited  in  Challiss  v.  Wylie,  35 
Kan.  506,  11  Pac.  438;  State  Savings  Association  v.  Barber,  35  Kan.  488,  11 
I'sc.  330 ;  Durein  v.  Moeser,  36  Kan.  441,  13  Pac.  797 ;  Chinberg  v.  Gale  Sulky 
Harrow  Mfg.  Co.,  38  Kan.  228,  16  Pac.  462;  O'Keeflfe  v.  First  Nat.  Bank,  49 
Kan.  347,  30  Pac.  473,  33  Am.  St.  Rep.  370;  Hutchison  v.  Myers,  52  Kan. 
m,  34  Pac.  742 ;  King  v.  Bellamy,  82  Kan.  301,  108  Pac.  117 ;  Carnahan  v. 
Uovd,  4  Kan.  App.  605,  46  Pac.  323— holding  that  possession  of  a  note  sued 
CO  is  prima  facie  evidence  of  ownership,  if  the  note  does  not  show  it  by  indorse- 
ment or  otherwise. 

Same— Transferees  after  maturity.— Cited  in  note  in  46  L.  R.  A.  776, 
on  rights  of  transferee  after  maturity  of  negotiable  paper. 

23  KAN.  717,   BOA&D    OF    COirBS   OF   JEFFEBSON   COUimr   ▼. 
J0HH80K 

Tax  deeds.— Followed  in  McKeen  v.  Haxtum,  25  Kan.  698,  holding  that  the 
questions  presented  as  to  validity  of  tax  deed  had  all  been  settled  by  prior  deci- 
sions. 

Same— Description^— Cited  in  Martz  v.  Newton,  29  Kan.  331;  Krutz  v. 
Chandler,  32  Kan.  659,  5  Pac.  170;  Knote  v.  Caldwell,  43  Kan.  464,  23  Pac. 
^;  Dou^ass  v.  Byers,  69  Kan.  59,  76  Pac.  432;  Herod  v.  Carter,  81  Kan. 
236,  106  Pac.  32— on  the  sufficiency  of  description  of  land  in  a  tax  deed ;  Good- 
iw  V.  Stober,  80  Kan.  597,  102  Pac.  1089,  holding  that  well-understood  ab- 
bieTiatiODs  may  be  used  in  the  description  in  a  tax  deed. 

C3  XAH.  Its,  HEBZOO  ▼.  .OREOO 

Tax  gale— EseessiTe  eonsideration.— Cited  in  Brown  ▼.  Massey,  13  Oki. 
<no,  76  Pac  226,  on  the  validity  of  a  sale  for  a  sum  in  excess  of  the  legal  taxes 
<n  the  land. 

Seae-Tender  of  tazes-^ited  in  Pritchard  v.  Madren,  24  Kan.  486;  Wild- 
er T.  Cockshntt,  25  Kan.  504 — holding  that  an  action  to  quiet  title  against  the 
liolder  of  a  tax  deed  cannot  be  maintained  without  a  tender  of  the  taxes  paid ; 
MfKeen  v.  Haxtun^  25  Kan.  698,  holding  that  the  court,  in  setting  aside  a  tax 
<M  and  quieting  title,  properly  imposed  the  condition  that  plaintiff  pay  defend- 
tot  taxes,  costs,  and  interest ;  Rnssell  v.  Hudson,  28  Kan.  99,  holding  that  the 
tender  of  taxes  by  the  owner,  seeking  to  set  aside  a  tax  deed,  to  the  holder  is 
sood;  Pierce  v.  Adams,  77  Kan.  46,  holding  that,  after  the  period  of  redemption 
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from  tax  sale  had  expired,  tender  should  be  to  the  holder  of  the  tax  deed*  and 

not  to  the  county. 

23  KAN.  728,  STATE  ▼.  XiAHTZ,  33  AM.  REP.  215 

Aiaeonduot  of  Jury— Takii&B  articles  to  jury  rooat^— Cited  in  State  ▼. 
Clark,  34  Kan.  289,  8  Pac.  528,  holding  it  reversible  error  to  permit  the  sworn 
statements  of  persons  examined  by  the  county  attorney,  and  which  statements 
were  attached  to  the  information  and  filed  with  it,  to  be  taken  to  the  jury  room 
and  examined  by  the  jury;  State  v.  McCormick,  57  Kan.  440,  46  Pac  777,  57 
Am.  St.  Rep.  341,  holding  that  the  burden  was  on  the  prosecution  to  show  that 
no  predjudice  resulted  to  defendant  from  the  improper  consideration  by  the  jury 
of  statements  of  other  wrongful  acts  and  misconduct  on  part  of  defendant ; 
State  V.  Keehn,  85  Kan.  705,  118  Pac.  851,  holding  it  not  such  misconduct  as 
would  vitiate  a  verdict  that  one  of  the  jurors  in  a  homicide  case  had  made  a 
d/awing  or  sketch  of  the  locus  in  quo  from  the  evidence  and  from  an  incorrect 
sketch  in  evidence,  and  showed  such  drawing  to  his  fellow  jurors;  State  v. 
Baker,  23  Or.  441,  32  Pac.  161,  "holding  ip  reversible  error  for  the  prosec\iting 
attorney  to  read  to  the  jury  and  permit  them  to  take  to  the  jury  room  an  af- 
fidavit for  continuance  that  was  no  part  of  the  evidence. 

Cited  in  note  in  134  Am.  St.  Rep.  1052,  on  misconduct  of  jurors,  other  than 
their  separation,  for  which  a  verdict  may  be  set  aside. 

Same— Presumption  of  pre jndloe.— Cited  in  State  v.  Schaben,  69  Kan. 
421,  76  Pac.  823,  holding  that  the  unauthorized  use  by  the  jury  of  almanacs  to 
determine  the  phase  of  the  moon  on  certain  nights  in  a  trial  for  larceny  was 
misconduct  from  which  prejudice  would  be  presumed ;  State  v.  Stevenson,  74 
Kan.  193,  85  Pac.  797,  on  presumption  of  prejudice  from  unauthorized  use  of 
books  or  documents  by  the  jury. 

23  KAH.  730,  KAKSAS  PAC.  BT.  CO.  ▼.  TATIiOR 

23  KAN.  731,  STATE  ▼•  FABRT 

Openins  hlBhways— Meeesaity  of  notioe.f-i^ited  in  Union  Pac  R.  Co.  t. 
Kindred,  43  Kan.  134,  23  Pac.  112;  State  v.  Bogardus,  63  Kan.  259,  65  Pac 
251 — holding  commissioners  without  authority  to  direct  opening  of  highway, 
where  a  railroad  company,  an  owner,  had  no  notice  of  the  meeting  of  viewers; 
State  y.  Cipra,  71  Kan.  714,  81  Pac.  488,  holding  the  notice  jurisdictional. 

Same— Suffioienoy  of  notioe^— Cited  in  Board  of  Com'rs  of  Chase  County 
y.  Cartter,  30  Kan.  581,  1  Pac.  814,  holding  a  notice  to  B.  as  the  agent  of  A., 
the  owner  of  land,  of  the  laying  out  of  a  highway,  was  not  sufficient,  and,  notice 
being  necessary  and  not  waived,  the  proceedings  were  InefPectnaL 

Same— Waiter  of  notloe*— Cited  in  Board  of  Com'rs  of  Woodson  County 
V.  Heed,  33  Kan.  34,  .5  Pac.  453,  holding  want  of  notice  cured  by  presentation 
of  claim  for  damages  from  the  laying  out  of  the  road;  Stephens  v.  Board  of 
Com'rs  of  Leavenworth  County,  36  Kan.  664,  14  Pac.  175,  holding  want  of 
notice  cured  by  the  owner's  appearance  before  the  board  of  commissioners,  ask- 
ing consideration  of  its  order  to  open  th^  road,  and  on  refusal  claiming  damages; 
Howard  v.  Schmidt,  70  Kan.  640,  79  Pac.  142,  holding  that  appearance  by  claim- 
ing damages  would  waive  want  of  notice,  but  that,  the  evidence  of  the  making  of 
such  claim  being  conflicting,  the  question  should  have  gone  to  the  jury;  State  y. 
Cipra,  71  Kan.  714,  81  Pac.  488,  holding  lack  of  notice  could  not  be  cured  by 
legislative  act. 

Same—Bi&rden  of  proof.^-Cited  in  State  y.  Cipra,  71  Kan.  714,  81  Pac. 
488,  holding  the  burden  on  the  state  in  criminal  proceedings  for  obstructing  the 
highway  to  show  facts  dispensing  with  the  necessity  of  notice,  sucli  as  title  in 
the  government  or  a  nonresident. 
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23  KAH.  738,  BATOHXXOB  ▼.  WALBUBN 

Beplerla^^ A  Htd ■  vit  And  order  for  deliTery,^— Cited  in  Meyer  Bros.  t. 
Lane,  40  Kan.  491,  20  Pac.  258,  holding  that,  since  replevin  may  be  maintained 
in  the  district  court  without  an  order  of  delivery  before  judgment,  plaintiff  hav- 
ing recovered  judgment,  defendant  was  not  prejudiced  by  refusal  to  strike  an 
amended  affidavit;  Lamont  v.  Williams,  43  Kan.  558,  23  Pac  592,  making  the 
same  application  of  the  rule  as  in  Meyer  Bros.  v.  Lane  in  a  case  where  no  affi- 
davit was  filed,  and  holding  that,  the  property  not  being  taken  and  judgment 
soing  for  plaintiff,  it  was  immaterial  that  there  was  no  affidavit;  'Clouston  v. 
Gny,  48  Kan.  31,  28  Pac.  983^  holding  that,  no  order  of  delivery  being  issued 
in  replevin  and  defendant  having  sold  the  property  pending  the  action,  It  was 
Dot  material  error  to  give  plaintiff  money  judgment,  instead  of  judgment  in  the 
tltemative;  Yarner  v.  Bowling,  54  Kan.  380,  38  Pac.  481,  holding  that,  whether 
or  not  the  order  for  delivery  is  given  in  replevin,  plaintiff  is  entitled  to  have 
the  main  action  tried ;  Ward  v.  Ryba,  58  Kan.  741,  51  Pac.  228,  holding  failure 
to  file  the  statutory  affidavit  in  replevin  merely  dispenses  with  the  order  for 
delivery  before  judgment. 

Same— ]neAdl]is.^-Cited  in  Salisbury  y.  Barton,  63  Kan.  652,  66  Pac.  618, 
holding  that  plaintiff  in  petition  need  only  plead  his  ownership,  right  of  posses- 
sion, and  wrongful  detention  by  defendant,  and  need  not  plead  that  possession 
vfts  obtained  by  fraud;  Jantzen  v.  Emanuel  German  Baptist  Church,  27  Okl. 
473,  112  Pac.  1127,  Ann.  Qis.  1912G,  659,  holding  that,  on  a  motion  by  defend- 
ant for  judgment  on  the  pleadings,  defects  in  the  affidavit  are  not  to  be  consid- 
ered, as  the  main  action  is  maintainable  without  affidavit  or  order  for  delivery 
before  judgment. 

Same— DA]iias«s.^Ci ted  in  Chase  County  Nat.  Bank  v.  Thompson,  54  Kan. 
307,  38  Pac.  274,  holding  that,  where  defendant  retains  the  property  and  plain- 
tiff is  given  judgment  for  its  value,  he  was  rightly  given  damages  for  the  de- 
tention. 

23  KAK.  738,  OAHDT  ▼•  BOARD  OF  COITRS  OF  CHASE  COUNTY 

•  • 

23  KAK.  740,  HODGIH  ▼.  BARTON 

Jvdcment—ConclitsiTeiiesa—Irresiilarities.— Cited  in  Walkenhorst  v. 
Lewis,  24  Kan.  420,  holding  that,  where  the  court  had  jurisdiction  of  the  cause 
sod  parties,  its  judgment  was  not  absolutely  void  for  defective  petition  or  ir- 
regularities; Constitutional  Prohibitory  Amendment  Cases,  24  Kan.  700,  hold- 
ing that,  where  a  complaint  for  illegal  sale  of  liquors  was  sufficient  to  challenge 
judicial  action,  the  judgment  of  conviction  was  not  absolutely  void;  Randolph 
V.  Simon  &  Morse,  29  Kan.  406,  holding  a  judgment  not  void  for  defective  peti- 
tion, where  there  was  sufficient  to  challenge  judicial  action;  Berroth  v.  Mc- 
Elvain,  41  Kan.  269,  20  Pac.  850,  holding  that  a  justice  of  the  peace  could  not 
rightly  take  cognizance  of  a  purely  equitable  action,  and  the  district  court  had 
not  jurisdiction  on  appeal ;  Wood  v.  Wood,  47  Kan.  617,  28  Pac.  709,  holding 
that,  no  objection  being  raised  in  the  justice  court  or  on  appeal  to  the  district 
court  that  the  pleadings  raised  the  question  of  an  accounting,  of  which  the  jus- 
tice bad  no  jurisdiction,  the  question  cannot  be  raised  on  appeal;  Clevenger 
V.  Fisley,  68  Kan.  699,  75  Pac.  1001,  holding  that,  where  the  petition  required 
action  by  the  court  thereon,  the-  judgment  was  not  void ;  Brenholts  v.  Miller, 
SO  Ran.  185,  101  Pac.  998,  holding  that,  a  court  having  acquired  jurisdiction, 
an  erroneous  decision  does  not  make  its  judgment  void. 

23  XAN.  745,  CENTRAI.  BRANCH  UNION  PAC.  R.  CO.  ▼.  SBOTH 

FmkUe  aid  to  priTate  enterpriaes.— Cited  in  Cole  v.  La  Grange,  113  U. 
S.  1,  5  Sup.  Ct.  416,  28  L.  Ed.  896,  holding  that  the  Legislature  of  Missouri 
cuinot  authorize  a  city  to  issue  bonds  in  aid  of  a  private  manufacturing  erter- 


^ 
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prise ;  Sutherland-Innes  Co.  ▼.  Village  of  Evart,  86  Fed.  597,  30  C.  C.  A.  306, 
boldiitg  a  contract  by  a  manicipal  corporation  to  aid  establishment  and  opera- 
tion of  a  private  manufacturing  enterprise  within  ita  boundaries  not  for  a  public 
purpose  and  invalid;  City  of  Qeneseo  v.  Geneseo  Natural  Gas,  Coal,  Oil,  Salt 
&  Mineral  Co.,  55  Kan.  358,  40  Pac.  655,  holding  void  an  act  permitting  cities 
to  subscribe  for  shares  of  stock  in  coal  and  natural  gas  companies  in  order  to 
develop  resources. 

Held  inapplicable  in  City  of  Belleville  v.  Hallowell,  41  Kan.  102,  21  Pac.  105, 
holding  a  city  estopped  from  asserting  that  an  ordinance  for  vacation  of  an 
alley  was  invalid,  because  containing  no  provision  for  damages  as  against  prop- 
erty owners  who  petitioned  for  the  vacation  without  claiming  damages. 

Distinguished  in  Lake  Koen  Navigation,  Reservoir  ft  Irrigation  Co.  v.  Klein, 
63  Kan.  484,  65  Pac.  684,  holding  irrigation  a  public  use,  for  which  a  corpora- 
tion may  be  delegated  the  power  of  eminent  domain. 

Cited  in  note  in  16  Am.  St.  Rep.  370,  on  purposes  justifying  tax  or  assessment. 

23  KAK.  757,  PATSON,  IN  BE 

Habeas  corpus.— Discussed  in  Re  Dill,  32  Kan.  668,  5  Pac  39,  49  Am.  Rep. 
505,  as  recognizing  the  authority,  of  the  court  on  habeas  corpus  to  go  behind  the 
commitment  and  inquire  into  its  cause  and  determine  its  legality. 

False  prstensesd— Cited  in  McNeil  v.  Jordan,  28  Kan.  7,  discussing  the  va- 
lidity  and  effect  of  a  similar  deed  drawn  by  a  lawyer  to  himself  and  his  client's 
signature  obtained  by  fraud;  State  v.  Matthews,  44  Kan.  596,  25  Pac.  36,  10 
Li.  R.  a.  308,  reciting  the  elements  of  the  offense  of  obtaining  money  or  property' 
under  false  pretenses;  State  v.  Phelps,  41  Wash.  470,  84  Pac.  24  (dissenting 
opinion),  arguing  that  the  note,  signature  to  which  was  fraudulently  obtained, 
which  did  not  designate  a  payee,  was  a  nullity,  and  would  not  support  the  prose- 
cution. 
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SUPREME  COURT. 


STATE   OF   KANSAS. 


PRESENT: 

Hon.  ALBEKT  H.  HORTON.  Chibf  Justice. 


Btatb  of  Kansas  v.  Fbed.  M.  Spauldino. 

July  Tenn.  1880. 

1.  Pretiminaiy  Examination:  Embesslement:  Change  in  Form   of 

Charge.  A  preliminary  examination  was  had  npon  a  complaint  charg- 
ing defendant  with  the  embezzlement,  as  city  clerk,  of  certain  moneys 
of  the  dty  of  Leavenworth.  Afterwards  an  Information  was  filed  con- 
taining several  counts,  each  charging  the  embezzlement  of  the  same  mon- 
eys at  the  same  time  and  as  the  property  of  the  same  party,  but  differing 
in  this:  that  one  cliarged  him  with  embezzling  as  clerkt  another  as  a^ant, 
another  as  seroantf  and  so  on.  peld^  that  a  special  plea  that  defendant 
had  had  no  preliminary  examination,  except  upon  the  charge  of  embezzling 
as  clerk,  and  that,  therefore,  all  the  other  counts  should  be  stricken  out, 
was  properly  overruled. 

2.  Jurors:  Opinions 'and  Qualifications.    Certain  parties  called  as  jurors 

testified  on  their  wir  dire  that  they  had  heard  or  read  of  the  matters 
charged  in  the  information,  and  had  formed  opinions  thereon;  but  it  ap- 
pearing from  the  whole  of  tdieir  examinations  that  such  opinions  were 
not  settled  or  fixed,  and  that  they  could  give  full  and  fair  consideration 
to  all  the  testimony,  and  be  guided  solely  by  it  in  their  conclusions,  it  is 
held  that  the  challenges  were  properly  overruled. 

8.  Smbezslement :  Estoppel :  Municipal  Corporations.    Defendant  was 
city  clerk.    By  ordinance,  it  was  his  duty  to  prepare  and  seal  city  licenses, 
upon  production  to  him  of  the  receipt  of  the  oity  treasurer  showing  thart 
the  license  money  had  been  paid.    In  fact,  for  years  the  onstom  had 
^i         been  for  the  licensee  *to  pay  the  money  directly  to  the  clerk,  and  re- 
ceive from  him  the  license,  and  the  clerk  therei^ter  handed  the  money 
to  the  treasurer.    The  entire  business  was  transacted  by  the  clerk*  This 
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was  done  to  the  knowledge  of  the  mayor,  council,  and  other  officers  of  the 
city.  Defendant  embezzled  certain  of  the  moneys  thus  received  by  him. 
It  did  not  appear  that  the  city  ever  disavowed  this  authority,  or  ever 
Qiade  any  effort  to  re-ooD^t  from  the  licensees  these  moneys.  Ifddf  that 
a  conviction  under  an  information*  charging  the  embezzlement  of  these 
as  the  moneys  of  the  city  must  be  sustained,  and  ^at;  though  neither  the 
city  nor  the  licensees  might  have  been  concluded  by  his  acts,  yet  that  he, 
by  the  issue  of  the  license,  was  estopped  from  denying  that  the  moneys 
which  he  had  received  in  payment  thereof  were  the  moneys  of  the  city.i 

£4.  Estoppel :  Principal  and  Agent :  Embezzlement.  When  one  assumes 
to  act  as  agent  for  another,  he  may  not,  when  challenged  for  those  acts, 
deny  his  agency.  He  is  estopped,  not  merely  as  against  his  assumed  prin- 
cipal, but  also  as  against  the  state.  One  who  is  agent  enough  to  receive 
money,  is  agent  enough  to  be  punished  for  embezzling  it.  An  agency  cU 
facto, — an  actual  even  though  nol  legal  employment, — ^is  sufficient.]' 

Appeal  from  Leavenworth  district  court. 
The  case  is  stated  in  the  opinion. 
Tho8.  P,  Fenlon  and  LiLcien  Baker,  for  appellant. 
Jos.  W.  Taylor^  N.  H.  Wopd,  and  E.  L.  Garney,  Gity  Atty.,  for  the 
State.  <  . 

Brbwbb,  J.  The  defendant  was  convicted  in  the  district  court  of 
Leavenworth  county  of  the  crime  of  embezzlement,  and  from  such 
conviction  he  has  appealed  to  this  court. 

The  first  question  arises  upon  the  overruling  of  the  special  plea 
filed  by  the  defendant.  The  complaint  filed  in  the  police  court  of 
Leavenworth  city,  and  the  warrant  thereon  issued,  charge  that  the 
defendant,  F.  M.  Spaulding,  as  city  clerk  of  the  city  of  Leavenworth, 
embezzled  $5,200  of  moneys  belonging  to  the  city  of  Leavenworth, 
on  the  fourteenth  day  of  August,  A.  D.  1879.  The  information  filed 
by  the  county  attorney  in  the  district  court  of  Leavenworth  county 
contains  seven  counts  and  charges,  as  follows :  Firsts  the  defendant, 
''as  officer,"  to-wit,  city  clerk  of  Leavenworth  city,  with  em* 
*8  bezzlement  of  $5,200  of  the  *money  of  the  city,  etc.;  second, 
with  embezelement  as  officer,  agent»  clerk,  servant,  and  em- 
ploye ;  third,  with  embezzlement  as  agent,  clerk,  and  servant ;  fourik, 
with  embezzlement  as  agent,  servant,  and  bailee ;  fifth*  ^^^  embez- 
zlement as  agent  of  the  city,  etc* ;  sixths  with  grand  larceny  of  $5,200 
of  the  money  of  Leavenworth  city;  seventh^  with  embezzlement  as 
bailee  of  the  city.  The  objection  is  that  the  defendant  had  bad  no 
preliminary  examination  as  to  any  charge  except  that  contained  in 
the  first  count,  and  that,  therefore,  the  prosecution  should  have  been 
limited  to  that  count.  The  matter  in  the  sixth  count  may  be  put  oat 
of  consideration,  as,  before  the  commencement  of  the  trial,  that  was 
abandoned  under  the  ruling  of  the  court,  and  the  defendant  was  tried 
Bimply  upon  the  counts  charging  embeizlement^ 

T 

^See  State  v.  Sm}th.  IS  Kan.  *274,  and  note. 

*6ee  full  riot^  on  estoppel  to  Carithers  v.  Weaver,  7  Kan.  79. 
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In  rsference  to  these  ooonte,  it  will  be  noticed  that  they  charge  the 
embeszlement  of  the  same  money,  at  the  same  time,  and  as  the 
property  of  the  bamis  party.  The  only  difference  between  them  is  in 
the  relation  which  the  defendant  is  charged  to  have  Bastained  to  the 
party  whose  money  was  embessled.  In  one  he  is  called  an  officer, — 
its  clerk ;  in  another,  an  agent ;  in  another,  a  bailee,  and  so  on.  It 
is  the  same  act— the  same  wrong — ^wbioh  is  complained  of  in  each 
count.  It  is  Uke  an  information  for  mnrder,  which,  in  different 
eoant8»  charges  the  killing  to  have  been  done  with  different  instra- 
ments  or  in  a  different  manner.  This  is  done  as  a  matter  of  precaa- 
tion»  to  meet  the  possible  differences  in  the  testimony.  1  Whart. 
Crim.  Law,  (6th  Ed.)  §§  434, 436.  In  the  first  of  these  sections,  tbe 
author  says: 

"Every  cautious  pleader  will  insert  as  many  counts  as  will  be  necessary  to 
provide  for  erery  possible  contingency  in  the  evidence,  and  this  the  law  per- 
mits. Thus,  he  may  vary  the  ownership  of  articles  stolen  in  larceny,  or 
houses  ban^  in  arson,  or  the  fatal  instrument  in  homicide.^ 

Now;  in  these  cases,  it  is  not  necessary  that  a  separate  preliminary 
eiamination  be  had  for  each  coont,  or  that  the  complaint  or  warrant 

be  as  full  and  include  all  the  various  forms  charged  in  the 
*4        different  counts.    The  statute  provides  that  ***no  information 

shall  be  filed  against  any  person  for  any  felony,  until  such 
person  shall  have  had  a  preliminary  examination  therefor,  as  pro- 
vided by  law,  before  a  justice  of  the  peace."  Grim.  Code,  §  69.  Now, 
if  six  separate  offenses  are  charged  in  these  six  counts,  the  objection 
was  well  taken;  but,  if  only  one  offense,  then,  though  that  offense 
may  be  charged  in  different  forms  in  different  counts,  it  was  not  well 
taken.  Turning  to  the  provisions  concerning  preliminary  examina- 
tions, we  find  that  a  complaint  may  be  filed  charging  one  offense,  and 
the  defendant,  upon  examination,  may  be  bound  over  to  answer  for 
another,  and  that  without  the  filing  of  any  new  complaint.  Redmond 
V.  State,  13  Kan.  *173.  The  complaint  may  be  filed  with  one  officer, 
and  the  warrant  returned  to,  and  tbe  examination  had  before,  another. 
Crim.  Code,  §§  86,  87,  40,  44,  48.  In  such  case,  the  warrant  seems 
to  be  tbe  basis  of  the  proceeding  before  the  examining  magistrate, 
and  the  fnllness  of  statement  required  in  a  crimiual  pleading  is  sel- 
dou)  found,  and  not  to  be  expected,  in  a  warrant.  It  will  be  remem* 
bered  that  these  preliminary  proceedings  are  generally  had  before 
justices  of  the  peace, — officers  not  learned  in  the  law,—- and  if  the 
same  fullness  and  precision,  the  same  precautions  against  all  the  con- 
tingencies of  tbe  testimony,  were  required  there  as  in  the  informa- 
tion or  indictnient,  justice  would  be  often  delayed  and  defeated.  Ail 
that  can  be  required  is  that  there  shall  be  a  single  statement,  con-^ 
taioing  the  substantial  facts  of  the  offense  charged,  and  then  the 
proseeutor,  in  preparing  the  information,  may  use  many  counts,  vary- 
ing in  them  the  formal  and  non-essential  matters  of  the  crime.  He 
may  not  add .  a  new  offense.    To  larceny  he  may  not  add  robbery ; 


4  KANSAS  BEPOBTS. 

nor  to  murder,  arson.  Neither  may  he  add  to  the  lareeny  of  one 
piece  of  property,  the  larceny  of  another.  He  may  not  sabatitate  one 
offense  for  another;  but  he  may,  by  several  counts,  guard  against  the 
contingencies  of  the  testimony.  State  v.  Smith,  13  £an.  *274.  We 
think  the  ruling  of  the  district  court  was  correct. 

A  second  matter  is  the  alleged  error  in  overruling  the  challenges 
*5  of  certain  jurors.  One  juror  testified  that  he  had  *an  opinion, 
founded  upon  rumor,  that  public  money  was  missing ;  that  he 
had  no  opinion  as  to  the  guilt  or  innocence  of  defendant;  and  that 
he  believed  defendant  was  city  clerk.  Another,  that  be  bad  an  opin- 
ion that  public  money  was  lost  or  stolen;  that  he  had,  on  reading  of 
the  matter,  made  no  inquiry  whether  it  was  true  or  false ;  and  that 
his  opinion  would  not  influence  him  in  any  way  in  the  trial  of  the 
case;  and  that  he  could  give  due  consideration  to  the  testimony.  A 
third  gave  substantially  the  same  answers  to  the  questions  put  to  him. 
Within  the  rule  laid  down  in  The  Medlicott  Case,  9  Ran.  257,  we 
think  the  challenges  were  properly  overruled.  It  does  not  appear 
that  either  of  these  parties  had  such  settled  opinions  or  convictions 
as  would  prevent  them  from  being  impartial  jurors.  A  matter  of  this 
kind  always  gets  into  the  papers,  and  is  the  subject  of  talk  in  the  com- 
munity, and  it  would  be  almost  impossible  to  find  an  intelligent  man 
in  the  county  who  had  not  read  or  heard  of  it.  The  use  of  the  word 
''opinion"  is  not  always  conclusive.  If  unexplained,  and  upon  an 
essential  and  disputed  fact,  it  may  be.  State  v.  Brown,  15  Ean.  *400. 
But  the  real  condition  of  the  juror's  mind  is  to  be  determined  from 
the  whole  of  his  testimony.  He  may  have  heard  or  read,  but  if  he 
appears  free  to  give  full  consideration  to  all  the  testimony,  and  to  be 
influenced  by  it  alone,  he  is  competent.  So  far  as  the  fact  that  de- 
fendant was  city  clerk  is  concerned,  we  do  not  think  that  actual  knowl- 
edge thereof  would  disqualify.  There  are  facts  in  many  cases  which 
must  be  proved,  and  yet  facts  which  all  men  know.  The  fact  that  a 
certain  party  is  an  incumbent  of  a  prominent  public  office,  is  one 
which  would  be  difficult,  if  not  impossible,  to  find  a  citizen  ignorant 
of.  In  a  prosecution  for  malfeasance  in  that  office,  must  the  knowl- 
edge of  such  incumbency  disqualify  a  juror?  If  a  public  building 
is  destroyed  by  fire,  every  one  knows  of  it.  Gould  no  man  ait  as  a 
juror  upon  the  trial  of  one  charged  with  setting  it  on  fire  who  kpew 
that  the  building  had  been  burned  ?  We  think  the  jurors  were  com- 
petent, and  the  rulings  of  the  district  court  correct. 
^6  *  We  pass  now  to  the  vital  question  in  the  case,— one  very  for- 
cibly presented  and  fully  discussed  by  counsel  on  both  aides, 
and  one  of  great  difficulty.  The  facts  upon  which  this  question  arises 
are  these:  Defendant  was  the  city  clerk;  the  money  which  he  is 
charged  with  embezzling  came  from  two  sources, — ^licenses,  and  from 
what  is  known  as  the  "dog  tax."  Under  the  city  ordinances,  appli- 
cants for  licenses  were  required  to  pay  the  license  fee  to  the  city  treas- 
urer, who  issued  duplicate  receipts  therefor,  upon  the  production  of 
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which  the  lieenae  was  to  issue.  The  city  elerk  prepaTed  and  attested 
the  lieense,  which  was  'signed  by. the  mayor;  but  he  had  nothing  to 
do  with  the  receipt  of  the  money.  The  provisions  concerning  the  dog 
tax  were  different;  for  as  to  that  the  ordinance  in  terms  authorized 
the  clerk  to  receive  the  tax,  and  thereafter  pay  it  over  to  the  city  treas- 
Qrer.  Unquestionably,  this  money,  while  in  bis  bands,  was  city 
money,  and  an  embezzlement  of  it  was  an  embezzlement  of  city  funds. 
Bat  this  was  only  a  small  portion  of  the  moneys  charged  to  have  been 
embezzled.  By  far  the  larger  portion  was  received  from  licenses, 
snd  this  license  money  was  received  by  him  under  a  custom  which 
had  existed  for  years,  and  to  the  knowledge  of  the  mayor,  council, 
and  other  officers  of  the  city.  The  applicant  for  a  license  would  go 
to  the  city  clerk,  pay  him  the  money,  and  receive  the  license,  which 
he  would  take  to  the  mayor  for  his  signature.  This  money,  thus  re- 
ceiyed,  was  thereafter  paid  over  by  the  clerk  to  the  treasurer.  In 
other  words,  to  avoid  the  circuity  of  going  to  the  treasurer,  obtaining 
his  receipt,  and  with  that  obtaining  from  the  clerk  the  license,  the 
basiness  was  transacted  directly  with  the  clerk.  This,  starting  as  a 
matter  of  convenience,  had  been  for  years  an  established  custom. 
The  license  money  all  passed  through  this  channel  into  the  hands  of 
the  treasurer.  It  did  not  appear  that  the  city  had  ever  disavowed 
defendant's  authority  to  receive  these  moneys,  or  had  ever  made  any 
effort  to  re-collect  them  from  the  licensees. 

Upon  these  facts,  defendant  asked  the  court  to  instruct  the  jury 
*7       that  no  conviction  could  be  had  f€r  embezzling  this  ^license 

money,  inasmuch  as  the  charge  was  of  embezzling  money  of 
the  city,  and  this  money,  never  having  passed  into  the  hands  of  the 
treasurer,  was  still  the  money  of  the  various  licensees,  or  at  any  rate 
was  not  the  money  of  the  city.  This  the  court  refused  to  give,  and 
on  the  other  hand  charged,  in  substance^  that  the  city  was  an  inooi:- 
poration,  and  might  employ  agents  without  providing  therefor  by  or- 
dinance, and  that  if  one,  with  the  assent  of  the  mayor  and  council, 
actmg  in  the  capacity  of  agent,  clerk,  servant,  or  bailee  to  the  city, 
shoaid  receive  moneys  belonging  to  the  city  and  embezzle  them,  he 
might  be  convicted,  although  the  ordinances  provided  that  all  dues  of 
the  city  should  be  payable  to  the  city  treasurer.  Upon  these  facts,  it 
is  strenuously  insisted  by  defendant  that,  within  the  ruling  in  the 
case  of  Hartford  Ins.  Go.  v.  State,  9  Ean.  *210,  this  money  was  still 
the  money  of  the  licensees.  In  that  case  the  law  required  that  the 
license  fee  should  be  paid  into  the  state  treasury  before  any  license 
should  be  issued  by  the  auditor.  There,  as  here,  the  insurance  com- 
panies  had  been  in  the  habit  of  transacting  their  business  entirely 
with  the  auditor,  paying  him  the  mtaey,  and  receiving  from  him  the 
lieenae,  and  leaving  the  auditor  to  settle'  with  the  treasurer.  After 
the  receipt  by  the  auditor  of  the  money,  and  the  issue  by  him  of  the 
lieenae,  but  before  any  money  had  been  paid  to  the  treasurer,  the  old 
law  was  repealed,  and  a  new  law  enacted.     It  was  held  by  this  court 
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tb&t'  the  new'lftv  oontrallfld ;  that  the  license  vu  improperly  iarae 
and  that  the  auditor  in  receiving  the  money  vas  the  agent  of  the  i 
Borance  company,  and  not  of  the  state.  In  the  opinion,  EixaiuiT, 
J.,  Bays :  "The  limita  of  an  officer's  antbority  are  found  in  the  lav 
And  again :  "If  the  corporation  chose  to  pay  this  [the  lioense  mone 
through  the  auditor,  then  for  that  purpose  the  auditor  was  the  age 
of  the  oorporation,  and  not  of  the  state ;  and  until  the  money  reach 
the  state  treasary,  it  was  ondei  the  control  of  the  corporation,  ai 
not  of  the  state." 

The  same  doctrine  was  reaffirmed  in  the  case  of  Eureka  v.  C 

via,  21  Ean.  *678.    The  ordinances  give  to  a  city  officer  t 
*8         limits  of  his  'authority  precisely  as  the  statutes  give  to  t 

state  officer  his  limits.  The  city  ia  not  hound  by  the  at 
of  the  one  outside  of  those  limits,  any  more  than  the  state  by  the  li 
acts  of  the  other.  The  money  paid  by  the  licensees  to  the  olerk"w 
vithin  their  control  until  paid  to  the  treasurer.  They  oonld  reci 
and  recover  it.  The  city  could  ignore  the  payment,  and  collect 
again.  That  the  licensees  have  not  asserted  their  right,  does  x 
disprove  its  existence.  They  may  yet  assert  it  and  recover  thi 
money,  and  the  city  may  yet  call  upon  them  for  the  license  fees.  . 
their  money,  they  may  prosecute  for  its  embezslemeut,  and  this  pn 
ecntion  woald  be  no  bar.  He  may  yet,  and  rightly,  pay  it  hack 
them,  or  they  may  recover  it  by  suit;  and  then  npon  what  will  tt 
prosecution  rest?  The  anomaly  would  be  presented  of  a  convicti' 
for  embezzling  certain  moneys  as  the  property  of  one  party,  and 
judgment  asserting  that  it  belongs  to  another.  The  question  is  n 
one  simply  of  moral  turpitude,  but  of  legal  right.  The  defendant 
entitled  to  protection  against  several  prosecutions  for  the  one  wron 
On  the  other  hand,  the  state  rests  upon  the  broad  proposition  th 
when  a  party  assumes  to  act  for  another,  be  is  conclnded  by  th 
assumption,  no  matter  who  else  is  boand;  that  if  A.  assumes  to  b 
as  the  agent  of  B.,  and  receives  money  belonging  to  B.,  he  cane 
thereafter  deny  that  it  is  B.'s  money,  and  that,  notwithstanding 
is  not  conclnded  by  his  acts,  and  though  in  fact  he  was  not  the  age 
of  B.;  that  this  doctrine,  universally  recognized  in  civil,  is  equal 
trae  in-  criminal,  law.  A  man  may  cot  say :  "I  have  the  right  to  i 
ceive  money,"  and  receive  it,  and  then,  when  challenged  for  its  i 
ceipt  or  embezzlement,  avoid  liability  by  saying,  "I  had  no  right 
receive  it."  He  has  voluntarily  assumed  a  position,  the  responsib 
ities  of  which  he  may  not  avoid.  The  defendant  may  not  say  tb 
he  holds  this  money  simply  for  the  licensees,  because  he  himself  h 
issued  the  licenses,  which  he  might  rightfully  issue  only  when  t 
city  had  received  the  money;  that,  by  issuing,  he  oonclusively,  so  f 

as  he  was  concerned,  affirmed  that  the  mopey  he  had  receiv 
'9        ^and.was  holding  was  city  money.    The  law  of  estoppel  bin 

him,  whether  it  binds  any  one  else  or  not,  and  is  equally  j: 
tent  in  a  criminal,  as  well  as  a  civil,  action. 
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Conoeda  that  there  may  be  a  difference  between  a  pitvQite  and  a 
monieipial  oQrparation>  as  to  whether  the  corporation)ib/4>oand  bylAie 
knowledge  of  its  officers  of  the  acts  of  the  assiinied  aftent,  (for  the  by- 
laws of  the  former  are  known  only  to  its  officers,)  and  if  they  permit 
one  .to  continue  acting  as  agent,  oatside  the  scope  of  his  actual  pow- 
ers, parties  dealing  with:  him  may  be  justified  in  presuming  that  bis 
apparent  are  hiareal  powers,  and  so  hold  the  corporation  to  hisaciis. 
While  the  ordinances  of  the  latter  are  of  public  knowledge,  and  every 
one  is  chargeable  with  notice  of  the  limit  of  his  powers  as  defined  by 
the  ordinances,  yet,  so  far  as  the  agent  is  concerned,  the  rule  is  the 
same;  and  whether  he  be  acting  for  an  individual,  a  private,  or^a  mu- 
nicipal corporation,  he  binds  himself  at  least,  and  equally  in  all  three 
cases.     It  is,  indeed,  further  said  that  this  was,  in  law  and  in  fact, 
the  oity*B  money;  that  the  doctrine  of  ratification  applies;  that  any 
principal  may  ratify  the  acts  of  an  assumed  agent,  and  that  sucb 
ratification  is  equivalent  to  prior  authority;  that  here  the. city  coVit- 
cil,  the  mayor,  and  other  officers  bad  full  knowledge  of  the  manner  of 
condacting  the  license  collections ;  that  for  years  they  permitted  i^  to 
continue  in  this  way,  and  that  permitting  it  to  be  so  done  was  equiv- 
nient  to  granting  authority  to  so  do  it;  that  the  city  has  never  at- 
tempted to  re-coUeot  this  license  money,  nor  the  licensees  to  recover  it 
from  the  clerk,  and  that,  therefore,  all  parties  in  interest  have  assented 
to  this  manner  of  doing  business,  and  that  it  would  be  the  height  of 
legal  absurdity  to  permit  the  chief  actor,  the  real  wrong-doer,  to  dis- 
pute the  authority  he  has  assumed  and  avoid  liability  for  a  crime 
which  his  own  assumption  of  authority  has  alone  given  him  power  to 
commit.     Beference  is  made  to  2  Whart.  Grim.  Law,  (7th  Ed.)  §  1920, 
in  which  the  author  says  that,  "while  the  reason  of  the  thing  requires 
that  the  money  embezzled  should  have  been  received  by  the  de- 
fendant within  the  orbit  of  his  employment,  yet,  where  he 
*10      ^succeeds  in  getting  mohey  on  the  basis  of  such  employment 
from  third  parties,  and  when  there  is  a  legal  doty  resting  on 
him  to  pay  over  such  money  to  his  employers,  then  the  embezzlement 
of  such  money  is  within  the  statute. ** 

In  Ex  parte  Hedley,  81  Gal.  108,  the  court  ruled  that,  "if  an  agent 
obtains  the  money  of  his  principal  in  the  capacity  of  an  agents  but 
still  in  a  manner  in  which  he  was  not  authorized  by  his  agency  to  re- 
ceive it,  and  converts  the  same  to  his  own  use,  with  intent  to  steal  or 
embezzle  it,  it  is  money  received  *  in  the  course  of  his  employment 
as  agent.'  *'  It  is  true  that  case  is  not  parallel  with  this;  for  in  that 
it  appeared  that  the  master  paid  the  checks  of  the  agent,  supposing 
them  to  have  been  drawn  in  the  prosecution  of  the  agency, — he  actu- 
ally obtained  the  principal's  money.  In  Bex  v.  Beecbey,  1  Bul^s.  & 
B.  818,  a  clerk  authorized  to  receive  money  at  home  from  out-door 
eoUeetor^f  received  it  abroad  from  out-door  eustamers;  yet  the  case  was 
held  to  be  within  the  statute.  See,  also,  Bex  v.  Williams,  ^G»  S^  P. 
'«26.  .  . 
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Bishop,  in  his  work  on.  Criminal  Law,  (3d  Ed.)  §  3S7,  Mf%  t 
"in  reasoD,  whenever  a  man  olaima  to  be  a  servant  while  getting  i 
luB  poBsession  by  foree  of  his  claim  the  property  to  be  embezaled, 
Bhould  be  held  to  be  aa«h  on  his  trial  for  tiie  embezzlement.  V 
ebonld  not  the  rule  of  estoppeli  known  throaghout  the  entire  civil 
partment  of  oar  jarispradence,  apply  in  the  criminal?"  See,  a) 
the  oaae  of  State  t.  Heath,  8  Mo.  App.  99,  recently  decided  in 
court  of  appeals  of  St.  Louis  county,  Jhfissouri.  In  that  case  the 
fendant  was  auditor,  and  as  such  had  efaai^  of  the  bonds  and  m< 
gages  given  to  seonre  the  money  loans  of  the  schools;  bat  the  moi 
was  payable  to  and  receivable  by  the  treasorer.  Still,  for  seve 
years  the  money  was  actually  received  by  him,  and  the  county  co 
allowed  him  compensation  for  his  services  in  the  matter.  He  t 
bezzled  these  funds,  and  it  was  held  that  he  might  be  convicted 
embezzling  public  funds  received  by  him  as  agent  of  the  ooon 
The  actual  relation  of  principal  and  agent  was  held  snfficient.     '] 

existence  of  a  legal  relation  was  unnecessary. 
*11  *We  are  of  opinion  that  the  argument  of  the  state  is  the  I 
ter,  and  that  the  ruling  of  the  district  ooort  mnst  be  sustain 
We  intend  no  departure  from  the  views  expressed  in  the  case  of  Hi 
ford  Ins.  Co.  v.  State,  aupra.  We  do  not  affirm  that  the  city  i 
concluded  by  the  defendant's  acta,  nor,  indeed,  that  any  one  is  estopj 
but  himself.  But  we  hold  that  when  one  assumes  to  act  as  agent 
another,  be  may  not,  when  challenged  for  those  acts,  deny  bia  agem 
that  be  is  estopped,  not  merely  as  against  his  assumed  principal,  I 
also  as  against  the  state;  that  one  who  is  agent  enough  to  rece 
money,  is  agent  enough  to  be  punished  for  embessling  it.  An  agei 
defactoi^em  actual  even  though  not  legal  employment, — is  aufficie 
The  language  of  the  statute  is :  "If  any  officer,  agent,  clerk,  or  se 
ant  of  any  incorporation,  or  any  person  employed  in  such  capacit 
Crimes  Act,  §  S8. 

Further,  that  the  defendant  received  this  money  as  the  money 
the  city,  is  ooncluaively,  as  against  him,  shown  by  his  issue  of  i 
license,  for  he  was  authorized  to  issue  that  only  after  the  ei^  had  < 
tained  possession  of  the  money.  The  issue  was  an  affirmance 
him  that  all  things  preliminary  thereto  had  been  performed,  amc 
which  was  that  the  title  to  the  money  had  passed  from  the  licen 
to  the  city,— «n  affirmanoe  which  he  might  not  thereafter  deny.  T 
is  not  the  case  of  a  single  or  an  occasional  payment  by  a  debtor 
the  city  to  an  officer  thereof  of  his  debt,  where  such  officer  is  eharf 
with  no  duty  springing  out  of  the  receipt  by  the  city  of  its  debt,  and 
not  the  legal  custodian  of  the  city's  moneys.  Thus  the  officer  mi| 
be,  to  the  common  understanding  of  all  parties,  simply  the  agent 
the  debtor,  acting  merely  to  accommodate  him.  Here,  by  sett! 
course  of  business,  payment  of  the  city's  dues  was  made  to  and 
ceived  by  the  defendant.  While  such  payment  mi^t  not  lega 
conclude  the  city,  yet  the  evident  understanding  of  all,  the  defei 
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ant  included,  was  thai  payment  had  actually  been  made;  that  the 
money  was  now  the  property  of  the  city ;  and  that  the  license 
*13  for  which  the  money  was  due  might  properly  *is8ue;  and  it 
was  issued  an'd  by  defendant.  He  volnntarUy  assumed  full 
charge  of  this  entire  matter,  including  the  receipt  <of  the  money  and 
the  issue  of  the  license.  The  money  was  paid  to  him  because  of  his 
office,  and  to  induce  his  official  action ;  and  he  may  not  now  say  that 
it  was  not  received  "^by  virtue  of  his  employment  or  office/  or  that  its 
receipt  was  not  one  of  the  prescribed  legal  duties  of  such  office. 

In  the  case  of  Begina  v.  Orman,  36  Eng.  Law  &  Eq.  611,  it  ap- 
peared that  the  defendant  was  employed  in  the  service  of  the  justices 
of  Bedfordshire  as  store-keeper  and  clerk  of  the  prison,  under  the 
governor  of  the  county  jail,  and  on  his  appointment  received  written 
instructions,  in  which  nothing  was  said  about  the  receipt  of  money. 
His  duty  was  to  keep  an  account  of  sales,  and  make  out  bills  of  par- 
cels and  receipts.  The  governor  usually  received  the  money;  but  in 
his  abtonce,  the  defendant  sometimes  did.  In  such  case,  the  course 
of  buBinesB  was  to  enter  the  receipt  on  the  same  day,  and  hand  the 
the  money  to  the  governor.  It  was  held  that  he  might  be  convicted 
of  embezzling  this  money,  as  the  money  of  the  justices.  Jervis,  G. 
J.,  said :  ''If  he  was  de  facto  employed  to  receive  money,  it  does  not 
matter  whether  the  rules  or  instructions  defined  the  employment  or 
not."  So,  it  may  be  said  here  that,  if  defendant  was  de  facto  em- 
ployed to  receive  this  money,  it  matters  not  to  him  whether  the  ordi- 
nances prescribed  that  as  his  duty  or  hot.  He  may  not  enter  into 
the  employment,  and  then  deny  its  terms  or  responsibilities.  He  is 
estopped  from  saying  that  this  money  which  he  embezzled  is  not  the 
money  of  the  city. 

We  see  nothing  in  the  rulings  of  the  district  court  materially  preju- 
dicial to  the  rights  of  defendant,  and  therefore  the  judgment  must 
be  affirmed. 

(All  the  justices  concurring.) 


*18      *8tatb  ov  'Eaxsab  ex  reL  v.  Johk  Sillon  and  others. 

July  Term*  1880. 

1.  Sleotion':  PoU-Book.  Where  the  body  of  a  poll-book  of  a  certain  elec- 
tion shows  what  sueh  poU^book  is,  and  no  question  is  raised  as  to  the 
identity  of  such  poll-book,  the  mere  fact  that  the  blank  heading  o£  such 
poll-book  is  not  filled  ujp,  wiU  not  inyal^da&te  the  poU-book. 

^ :  Poll-Book :  Irregularity.    Where,  in  such  po}]«bo<A,  there  is  an 

irregularity  in  the  Jurat  attached  to  the  oath  of  the  judges  and  clerks  of 
the  election,  but  it  appears  from  such  oath  and  Jurat  that  all  the  judges 
and  clerks  took  the  proper  oath,  such  irregularity  in  the  jurat  will  not  in- 
Tali^te  the  poll-book. 
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^  j  1  ,'  . .  Where,  In  9ach  poll**book,  tbe  blank  ceitlfioate  intended  to  show 
"  the  aggregate  number  of  electors  who  voted  at  the  election  is  not  filled 
up  or  signed,  but  the  poll-book  otherwise  shows  the  whole  number  of 
eieclbrs  who  voted  at  such  election,  and  ^ves  the  name  of  each  electcH:^ 
Tield,  that  the  failure  to  fill  up  and  sign  said  blank  oertiflcate  does  not  in- 
vididate  the  poll-book. 

r 

Original  proceedings  in  mandamus. 

The  case  is  stated  in  the  opinion. 

Willard  Davis,  Atty.  Gen.,  and  Houk  d  Brown,  for  the  State* 

A.  B.  Jttmore  and  Q.  C.  West,  for  defendant. 

1  YajfWTvsfEf  «r*  This  is  an  action  of  mandamus ^  bronghi  originally 
in  this  cocuri  in  the  name  of  the  state  of  Kansas,  on  the  relation  of 
the  attome;  general,  to  compel  the  board  of  county  eommissionera 
of  Prafttr  county  to  canvass  certain  election  retnrns.  Tbe  election 
was  foi:  th^  location  of  the  county-seat  of  Pratt  county,  and  also  for 
tbe  election  of  county  officers  of  that  county;  but  this  action  has  ref- 
erence only  to  the  location  of  the  pounty-seat  of  said  county.  An 
.alternative  writ  of  mandamus^  was  duly  issued  from  this  court, 
*14      9|p4:  r0*turne4;  and  |rom  such  return  it  appears  that  the 

;  ,  ,  county  bo^d  if  ailed  and  refused  to  canvass  said  election  re- 
tnrxis  b^aus0  :of  ce|?tain  irregulctrities  appearing  in  the  poll-books 
constjito|;ing  such  r^tur^a. .  Whether  these  irregularitiea  are  sufficient 
to  invalidate  the  returns  or  not,  is  tbe  only  que^tipn  now  presented 
for  our  cpn^ider^tipn^ . 

.  It  appears  from  tUe  said  alternative  writ^  and  tbe  return  thereto, 
and  the  evidence  introduced  on  the  trial  of  this  case,  that  .Pratt 
county  waa  divided  into' fiv&  townships; — luka^  Ludwiok,  Naron, 
Haynesville,  and  Springvale.  The  returns  from  tile  first  two  town- 
ships were  canvassed,  and  the  returns  from  the  other  three  were  not ; 
but  it  would  not  have  made  any  diff^reiice  in,  tb^.  r<^ult  if  tbe  i^e- 
tums  from  the  third  (that  is,  Naron  township)  had  been  canvassed. 
Hence,  it  will  only  be  necessary  for  us  to  consider  whether  the  re- 
turns from  the  last  two  townships  (that  is,'  Haynesville  and  Spring- 
vale  townships)  should  have  been  canvassed,  or  not.  Said  ^irregu- 
larities-«^]j^tkring  in  said  returns- are  a's  fdlloWsf  *  (ly  The  blanks  in 
the  heading  to  the  poll-book  of  Haynesville  township  were  not  filled. 

(2)  There  was  an  irregularity  iii  the  Jurat  attached  to  the  oath  taken 
by  the  judges  and  tbe.qlerka  of  ,tbe  eleotipii  ii^  fipringval^  tpwnahip. 

(3)  The  blank  certifioate  showing  the  aggregate  number  of  electors 
was  not  filled  tip  in  either  Haynesville  or  Springvale  townships;  and 
the  certificate  was  not  signed  in  Haynesville  toWnBhip.  We  shall 
consider  these  irregularities  in  their  order. 

1\  The  failure  to  fill  tip  said  blank  in  th)B  heading  of  the  poil-book 
of  Haynesville  township  was  wholly  imniaterial;  for  the  body  of  tbe 
poU-book  clearly  sbowdd  what  it  (the  poll-book)  was>  and  no  question 


SB  to  its  ideniiiy  iftfs  (ftvtt  i%i86£'  All  knew  tliat  it  wis  in'  fact*  ihe 
poll-book  of  HaspnBB^le  to wnBhi|>^        r 

3.  The  oath  of  the  jadgesand  olefks  of  Spridgvale  township^  tbetv 
signatares,  and  the  jurat  or  jurats  attaobed  to  tiie  oath»  are  aaiol- 

lows : 

*I5  *** State  ofKansna^  Pratt  Cownty,  as. :  We,  the  undersigned,  Jadgea 
and  clerks  of  the  electron  held  in  the  township  of  Springvale,  in  the 
conntj  of  Pratt,  on  the  twenty-second  day  of  September,  in  the  year  one 
thousand  eight  hundred  and  seventy-nine,  do  each  of  us  severally  solemnly 
swear  that  we  viB /support  the  constitutioh  of  theiUnited  Staites  .(iCid  of  the 
state  of  Kansas,  and  that  we  will  faithfully  discharge  the  duties  of  our  re- 
spective offices.    So  help  us  God*  W.  S.  Purdt, 

<*THB0D0BB  D.  BiSSBBt 

••Wm,  a.  Wilson, 

"I8AA0  Chink,  /Judges,  - 

"W.  T.  Ha VABD,  Clerks, 

"Subscribed  in  my  presence,  and  sworn  to  before  me»  the  day  and  year  last 
before  written,  all  the  above  except  as  to  myself.   .  Wm.  S.  Pu3J>tV  a 

•*One  of  Judges.  f 

"Subscribed  and  sworn  to  before  me,  above-mentioned  date.  . 

•♦W.  T.  Havard,  Olerk." 


^' 


From  the  foregoing,  it  would  seem  that  Purdy,  as  judge  of  the  elec- 
tioQ,  administered  the  oath  to  all  the  judges  and  olerke,  except  him* 
self,  and  that  Havard,  as  clerk  of  the  election,  administered  the  oath 
to  all  the  judges  and  clerks.  Probably,  however,  he  administered 
the  oath  to  Purdy  only;  but,  in  any  event,  we  think  it  olearljap- 
pms  that  ail  the  judges  and  clerks  took  the  oath;  and  that  waa^cer- 
tainly  sufficient.  The  statute  provides  that  the  judges  and  clerks  may 
administer  the  oath  to  each  other.     Gomp.  Laws  1879,  p.  8d9,  §  3. 

The  failure  to  fill  up  said  blank  certificate  and  t6  sign  it,  showing 
the  aggregate  number  of  elector^  who  voted  at  that  election,  did  not 
mvalidate  the  poll-books.  The  poll-books  otherwise  showed  the  whole 
nomber  of  electors  voting,  (124  in  HaynesviUe  township,  and  89  in 
Springvale  towndiipi)  and  gave  the  naoae  of  each  elector;  and  the 
tallj-dieets  showed  the  number  of  votes  past  for  each  place  for ,  the 
eounty-seat  and  for  each  candidate  f or.office ; .  and  a  proper  certificate 
i^ed  by  the  judges  and  clerks  was  attached  to  each  poll-book.  The 
certificate  for  the  township  of  Haynesville,  so  far  as  it  applies  to  the 
election  for  county-seat,  was  as  follows : 

^6      *We  certify  thafSaratoga  had  76  Vdtes  for  county-seat,  tand  Ander- 
son had  11  votes  for  county-seat,,  and  luka  bad  87  votes  for  count;^ 
•eat.  .  H.  J.  Dill, 

•*jr.  J.  Cox, 

''t'EBQ.  T.  MCOSKEB,' 

"H.  W.  Davis,  Judges. 

'H.  A.  licOsKSB,  Glerks.* 

The  certificate  for  Springvale  towt^ship /was:  in  form  prQciS€!ly  the 
nune  as  the  above  certificate,  for  Eayneaville  iownsfaip.  .. 
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We  think  the  eoa&t;  board  should  have  oanvasMd  said  eleotioa  i 
tarns ;  sad  therefore  a  peremptory  writ  of  mattdarnvt  Till  be  ima 
from  this  oourt,  oomntanding  it  to  do  so. 

(AU  the  jastices  concurring.) 


Datid  Faikbakeb  v.  Maboabst  Wiluahb  and  others. 

July  Term,  1860. 

Taxation:  ^eotment:  Lien  tbr  Taxes.  TbflpIaIntiff,whocIaImedapii 
of  land  under  a  tax  deed,  brought  sn  action  of  ejectment  to  recover  I 
Bittne  from  the  defendunts,  who  were  in  possession,  claimiog  the  sai 
under  the  original  patentee.  The  defendants  denied  the  plaintiff'B  til 
The  various  amounts  of  the  taxes  which  the  plaintiff  paid  on  said  Isr 
with  the  times  of  payment,  were  shown  by  the  evidence,  and  found 
the  court.  Everytiilng  connected  with  the  tax  proceedings  seems  to  hs 
been  regnlar,  except  that  the  notice  of  the  sale  of  the  land  did  not  it 
where  the  sale  would  be  miide,  or  that  it  would  be  made  at  the  cout 
treasurer's  office  as  provided  by  section  81  of  the  tlien  existing  tax  la 
(Laws  1869,  p.  238.)  The  court  below,  because  of  sajd  defect  in  said  i 
tjce,  found  in  favor  of  Ibe  defendants,  and  rendered  Judgment  in  tti 
favor  and  against  the  plaintiff  for  costs.  "And  thereupon  the  plaini 
moved  the  court  to  ascertain  and  declare  tbe  amount  that  said  ptaim 
would  be  entitled  to  receive  for  his  said  taxes  paid  by  him  under  and 
aooordance  with  the  provisions  of  section  117  of  the  tax  law  of  IgiSg,  (0 
St.  1868,  p.  1057.)  as  modilled  in  the  tax  law  of  1876,  (Laws  1876,  p.  '■ 
g  142;  Comp.  Laws  1879,  p.  967,  g  142,)  and  adjudge  the  same  a  L 
upon  said  land,  which  motion  the  court  overruled,  and  to  which  rull 
'  of  the  court  the  said  plaintiff  then  and  there  excepted."  Held  en 
The  conrt  below  should  have  granted  the  motion.* 

*17      'Error  from  Miami  district  eoart. 

Action,  in  the  nature  of  ejectment,  brought  by  Fairhat 
against  Margaret  Williams  and  two  others,  heirs  at  law  of  L. 
Williams,  to  recover  the  possessiou  of  certain  real  estate, 

G'Ulett  d  Forde,  for  plaintiff  in  error. 

W.  T.  Johngton  and  H.  H.  Patten,  for  defendants  in  error. 

Valentihb,  3.  This  was  an  action  in  Uie  nature  of  ejectme 
brought  by  the  plaintiff  in  error,  who  was  the  plaintiff  below,  agaii 
the  defendants  in  error,  who  were  defendants  below,  to  recover  t 
possession  of  certain  real  estate  situated  in  Miami  connty,  Sana 

>  The  princlpla  of  this  decision  applied.  Harris  v.  Drought,  j>m(,  *SS7;  Film 
Douglass.  28  Kan.  414;  RuBsell  v.  Hudson,  Id.  101:  Coenradt  v.  Campbell,  36  K 
•228;  Arn  v.  Hopplu.  Id.  708;  Estea  v.  Stebbini,  Id.  821;  HcKeen  v.  Haxtun. 
698;  Coonradt  v.  Myers,  81  Ran.  88.  2  Pac.  Rep.  808;  Belz  v.  Bird,  81  Kan.  14 
Pao.  Rep.  246;  Bird  ▼.  Bels,  88  Kan.  8»1,  •  Pac  Rep.  6». 
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The  a^iswer  of  the  defendftnibs  was  a  general  denial  of  tbe  plaintiffs 
title,  and  an  admission  of  possession  and  a  elaim  of  ownership  in 
themselves.  The  trial  was  had  before  the  conrt  without  a  jury. 
The  plaintiff  claimed  under  a  tax  deed  executed  to  him  by  the  county 
clerk  of  said  Miami  county,  Kansas,  oA  July  27, 1877,  on  a  tax  sale 
made  May  9,  1872,  for  taxes  levied  on  the  land  in  1871.  The  plain* 
tiff  bad  also  paid  all  the  taxes  levied  on  the  land  for  the  years  1871 
up  to  1876,  inclusive.  The  defendants  held  title  by  a  direct  chain 
from  the  original  patentee.  The  court  below  made  special  findings 
of  fact  and  of  law,— finding  the  foregoing  facts,  and  also  finding  the 
separate  amounts  of  the  taxes  which  the  plaintiff  had  paid  for  each 
separate  year,  and  the  times,  respectively,  when  he  paid  them, — and 
then  held  that  the  plaintiff's  tax  deed  was  void,  upon  the  ground  that 
the  notice  of  said  tax  sale  failed  to  state  the  place  where  the  sale 
would  be  made.  The  notice  was  given  by  the  county  treasurer,  and 
was  BufBoient  in  all  respects, except  that  it  did  not  state  the  place  where 
the  sale  would  be  made;  and  in  this  respect  it  was  defective. 
*18  The  *law  required  that  such  a  notice  should  state  that  the  sale 
would  be  made  '*at  his  office,"  meaning  the  county  treasurer's 
office.  Section  81  of  the  tax  law  of  1868;  Laws  1869,  p.  S38.  This 
was  the  only  law  prescribing  where  the  sale  riiould  be  held.  The 
court  below,  after  making  said  findings,  rendered  judgment  in  favor 
of  the  defendants,  and  against  the  plaintiffs,  for  costs;  "and  there- 
upon the  plaintiff  moved  the  court  to  ascertain  and  declare  the  amount 
that  said  plaintiff  would  be  entitled  to  receive  for  his  said  taxes  paid 
by  him  under  and  in  aeeordance  with  the  provisions  of  section  117 
of  the  tax  law  of  1868,  (Gen.  St.  1868,  p.  1067,)  as  modified  in  the 
tax  law  of  1876,  (Laws  1876,  p.  96,  §  142 ;  Ck)mp.  Laws  1879,  p.  967, 
§  142,)  and  adjudge  the  same  a  lien  upon  said  land ;  which  motion 
tbe  court  overruled,  and  to  which  ruling  of  the  court  tbe  said  plain- 
tiff then  and  there  excepted."  This  was  tbe  only  exception  taken  in 
the  case.    The  plaintiff  now  brings  the  case  to  this  court  for  review. 

The  only  question  presented  in  this  court  for  decision  is  whether, 
ander  the  foregoing  facts,  the  plaintiff  is  entitled  to  receive  back  from 
the  defendants  any  part  of  the  taxes  which  were  paid  by  him  on  said 
lands.  The  court  below  held  that  he  was  not.  We  think  that  be 
was.  The  statutes  provide  that  "a  lien  for  all  taxes  shall  attach  to 
the  real  property  subject  to  the  same,  on  the  first  day  of  November 
in  tbe  year  in  which  such  tax  is  levied;  and  such  lien  shall  continue 
until  such  taxes,  and  any  penalty,  charges,  and  interest  which  may 
have  accrued  thereon,  shall  be  paid  by  the  owner  of  the  property,  or 
other  person  liabU  to  pay  the  same,"*  Gen.  St.  1868,  p.  1044,  §  74; 
Laws  1876,  p.  80,  §  86;  Comp.  Laws  1879,  p.  956,  §  86. 

"If  the  holder  of  a  tax  deed,  or  any  one  claiming  under  him  by 
virtue  of  such  tax  deed,  be  defeated  in  an  action  by  or  against  him, 
for  the  recovery  of  the  land  sold,  tbe  successf  al  claimant  shall  be  ad- 
judged to  pay  to  tbe  holder  of  the  tax  deed,  or  the  party  claiming 
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under  Bim  by  virtne  o{  sooh  deed,  before  'sneh  olaimant  shall 
*19  be  let  into  possession,  the  *faU  amount  of  all  taxes  paid  on 
saoh  lands,  with  all  interests  and  costs  as  allowed  by  law,  np 
to  the  datiB  of  sneh  tax  deed,  inelnding  the  costs  of  such  deed,  and 
the  recording  of  the  same,  with  interest  on  such  amount  at  the  rate 
of  twentjr  per  cent,  per  annum,  and  the  further  amount  of  taxes  paid 
after  the  date  of  such  deed,  and  interest  thereon  at  the  rate  of  tw^ity* 
five  per  cent,  per  annum."  Oen.  St.  1868,  p.  1057,  §  117;  Laws 
1876,  p.  95,  §  142;  Comp.  Laws  1879,  p.  967,  §  142. 

The  tax  deed  in  this  case  was  not  void,  but  at  most  only  voidable; 
the  land  was  taxable,  and  was  taxed;  and  the  owners  of  the  land  did 
not  pay  the  taxes  on  it,  and  it  was  sold  for  the  taxes,  and  a  tax  deed 
was  duly  executed  thereon.  Everything  seems  to  have  been  regu* 
lar,  except  merely  said  notice  of  sale.  The  owners  of  the  land,  of 
course,  knew  that  their  land  was  taxable,  and  that  they  did  not  pay 
the  taxes  thereon.  They  omitted  to  pay  their  taxes  from  1871  to 
1876,  inclusive.  They  cannot  now  be  relieved  from  paying  their 
taxes  simply  because  of  said  slight  defect  in  said  notice. 

We  think  the  court  below  erred  in  refusing  to  determine  the 
amount  of  t^xes  due  on  said  land,  and  in  refusing  to  declare  the 
same  to  be  a  lien  upon  the  land.  Said  section  117  (in  connection 
with  said  section  74)  clearly  contemplates  such  a  thing,  not  withstand* 
ing  its  ambiguity.  Said  section  says  that,  if  the  holder  of  the  tax 
deed  *'be  defeated  in  an  action  by  or  against  him,  for  the  recovery  of 
the  land  sold,  the  suooessful  olaimant  shall  be  adjudged  to  pay  the 
holder  of  the  tax  deed'*  the  taxes.  The  words,  '"before  such  claimant 
shall  be  let  into  possession,  *'  must  be  held  not  to  apply  to  a  case  of 
this  kind,  or  they  must  be  given  a  liberal  construction.  It  must  not 
be  held,  because  of  said  words,  that  the  evident  intent  of  the  legisla- 
ture, as  shown  by  said  sections  117  and  74,  must  be  overturned  or 
held  for  naught. 

We  think  that  the  court  below  should  have  granted  the  plaintiff's 
motion. 

The  judgment  of  the  court  below,  so  far  as  the  ruling  on  said 
*20      motion  is  concerned,  will  be  reversed,  and  cause  re^manded 
for  further  proceedings  in  accordance  with  this  opinion* 

(All  the  justices  concurring.) 
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W.  L.  Coz  V.  Bluohbb  Beoh. 

July  TenkitlSSO. 

Kandamns:  Appeal:  Justioe  of  the  Peaoe.  Where  the  paii^  appealing 
from  the  final  judgment  of  a  justice  of  the  peace,  to  the  district  court  of 
the  county  where  the  judgment  is  rendered,  shall,  within  ten  days  from 
the  rendition  of  the  judgment,  enter  into  an  undertaking  to  the  adverse 
party,  conditioned  as  required  by  law,  with  good  and  sufficient  surety,  in 
a  8am  double  the  amount  of  the  judgment  and  costs,  it  is  the  duty  of  the 
justice  of  the  peace  to  file  and  approve  the  undertaking;  and  lieldt  that 
the  pcof ormanoe  of  this  duty  may  be  enforced  by  mandamus^ 

Original  proceedings  in  mandamtu. 

Action  brought  in  this  court  by  Cox  against  Bich»  to  compel  the 
defendant,  as  justice  of  the  peaoe  of  luka  township,  in  the  county  of 
Pratt,  to  approve  a  certain  appeal-bond,  or  to  show  cause,  eto* 

A,  B.  Jetmcre  and  H.  P.  Cooper,  for  plaintiff. 

Blueher  Rich,  defendant,  for  himself, 

>When  mandamus  will  or  will  not  lie,  see  notes  to  Hussey  v.  Hamilton,  0  Kan. 
278;  State  v.  Stockwell;  7  Ean.  64. 

Mandamtu  is  a  proceeding  to  compel  action,  and  the  writ  win  not  issue  for  the 
purpose  of  correotingerrors,  State  v.  Nemaha  Co.,  (I^eb.)  4  N.  W.  Rep.  878;  6an> 
kerr.  Levy,(Cal.)lO  rac.  Rep.  886;  nor  for  the  purpose  of  controlling  the  discre- 
tion of  the  lower  court,  Bx  parte  Brown,  6  Sup.  Gt.  Rep.  887;  Bx  parte  Morgan,  6 
Sop.  Ct.  Rep;896;  Territory  ▼.  Nolrlin,  (Dak.)  20  K.  W.  Rep.  480;  State  ▼.  Powell, 
(Keb.)  4  K.  W.  Rep.  817;  People  v.  Brown,  (Mich.)  8  N.  W.  Rep.  88;  State  ▼.  Mc- 
Gown,  (Mo.)  1  B.  W.  Rep.  d06.  The  writ  will  not  lie  where  the  party  has  another 
ideqaate  remedy,  Pickell  ▼.  Owen,  (Iowa,)  24  N.  W.  Rep.  8;  State  y.  MoGown, 
(Mo^  1  8.  W.  Rep.  208;  Habershaw  ▼.  Sears,  (Or.)  6  Pac.  Rep.  208;  by  appeal, 
Scotf  a  Oase,_(Mich.)  f»  N.  W.  Rep.  200;  People  ▼.  Jackson  Co.  Circuit  Jndge. 
OGchO  2  K.  W.  Rep.  181;  or  by  writ  of  error.  Sx  parte  Baltfanore  &  O.  R.  Co.,  2 
kp.  Gt.  Rcqp.  876;  Olson  ▼.  Muskegon  Circuit  Judge,  (Mich.)  18  N.  W^  Rep.  86^. 

Mandamus  wiU  lie  to  compel  a  court  to  entertain  Juraadiction  of  a  cause.  State 
T.Webb,  84  Kan.  710,  2  Pac.  Rep.  770.  The  writ  may  issue  to  compel  the  drouh 
conrt  to  take  jurisdiction  of  an  appeal  by  executors  frCMU'the  order  of  the  probate 
lodge  refusing  probate  of  the  will,  Cheever  ▼.  Washtenaw  Circuit  Judge,  (Mich.) 
7K.  W.  Rep.  l86;  and  to  compel  a  superior  court  to  entertain  a  charge  of  con- 
tempt of  court  under.  Code  Civil  Proc  Cal.  §  1210;  when  that  court  has  deolased 
its  own  want  of  jurisdiction.  Temple  ▼.  Los  Angeles  Superior  Court,  (Cal.)  11  Pac« 
Bep.  609;  but  it  wiU  not  issue  where  the  court  has  ceiased  to  have  jnrisdictioii, 
iBdtlie  writ  would  be  futile.  State  v.  Seerest.  (MiniK.)'28  N.  W.  liep.  646.  It  will 
issue  to  review  the  decision  of  the  lower  court  quashing  an  indictment  for  want 
ofiarisdiction.  ProsecutlDg  Attomeyv.  Judge  of  Recorder's  Court,  (Mich.)  26 
K.  W.  Rep.  624.    See,  also,  Chilson  v.  Wayne  Circuit  Judge,  Id.  859. 

Iftmdamus  will  not  be  granted  to  compel  a  judge  to  perform  an  act,  onless  the 
mqr  has  previously  applied  to  him.  Le  Roux  v.  Bay  Clrieuit  Judge,  (Mich.)  8  N. 
w.  Rep.  100.  It  may  issue  to  compel  the  granting  of  a  new  trial,  where  the  jury 
hss  been  guilty  of  misconduct,  Churchill  v.  Alpena  Circuit  Judge,  (Mich.)  23  li. 
W.  Rep.  211;  to  compel  the  taking  ofE  of  a  nonsuit,  where  the  petitioner  shows 
rood  cause  therefor,  Lindsay  v.  Wayne  Circuit  Court  Judges,  (Mich.)  80  N.  W. 
Rep.  690;  to  compel  the  lower  court  to  enter  judgment  upon  findings  of  fact,  as 
directed  by  Uie  supreme  court  on  appeal,  Duffltt  v.  Crosier,  80  Ean.  160, 1  Pac 
Hep.  69;  to  compel  a  Justice  of  the  peace  to  correct  entries  in  his  docket.  State  v. 
Wliittet,  (Wis.)  21  N.  W.  Rep.  246:  to  compel  the  clerk  of  court  to  file  and  ap- 
prove an  appeal-bond.  Daniels  v.  Miller,  (Colo.)  9  Pac.  Rep.  18;  and  to  compel 
bin  to  make  the  requisite  order  for  a  change  of  venue,  where  a  party  flies  the  af- 
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HoBTON,  C.  J.  On  the  twenty-third  day  of  March,  1880,  in  the 
township  of  luka,  connty  of  Pratt,  in  a  oivii  action  then  pending  be- 
fore the  defendant.  Blue  her  Bicb,  wherein  one  J.  T.  Ghinn  was  plain* 
tifF,  and  the  plaintiff  herein,  W.  L.  Cox,  was  the  defendant,  the  said 
J.  T.  Chinn,  by  the  consideration  of  said  jastice,  recovered  judgment 
against  said  W.  L.  Cox  for  the  sum  of  $10  damages,  and  $18.75  costs 
of  suit.  On  the  twenty-fourth  day  of  Marph.  IbSO,  this  plaintiff,  de- 
siring to  appeal  from  the  judgment  of  tbe  justice  of  the  peace, 
*21  presented  *to  the  justice  an  appeal  undertaking,  conditioned 
as  required  by  law,  with  sufficient  surety  in  the  sum  of  $50, 
said  sum  being  more  than  double  the  amount  of  the  judgment  and 
costs.  The  justice  refused  to  approve  the  undertaking,  on  the  ground 
that  it  was  insufficient  to  include  the  probable  costs  of  the  appeal  in 
the  district  and  the  supreme  Courts,  holding  that,  in  the  exercise  of  a 
reasonable  and  sound  discretion,  be  had  tbe  authority  to  demand  an 
appeal  undertaking  in  the  sum  of  |75. 

Section  I2I9  0.  81,  Comp.  Laws  1879,  p.  720,  provides  that  ^the 
party  appealing  shall,  within  ten  days  from  rendition  of  the  judgment, 
enter  into  an  undertaking  to  the  adverse  party,  with  at  least  one 
good  and  sufficient  surety,  to  be  approved  by  such  justice,  in  a  sum 
not  less  than  fifty  dollars  in  any  case,  nor  le§8  than  double  the 
amount  of  the  judgment  and  costs,  conditioned — Fir$t^  that  the  appel- 
lant  will  prosecute  bis  appeal  to  effect,  and  without  unnecessary  de- 

fldavit  required  by  Rev.  St.  Ohio,  %JSSO,  that  the  Judee  is  interested  in  the  event 
of  the  suit.  State  ▼.  Shaw,  (Ohio.)  IN.  B.  Rep.  768.  MimdamiuwiSl  not  be  granted 
to  compel  the  reoeption  of  a  verdict  not  properly  returned  bv  the  Jury,  Bishop  ▼. 
Mugler.  88  Ean.  14o.  5  Pac.  Rep.  756;  nor  to  compel  a  circuit  Judge  to  allow  a  writ 
of  error  to  the  United  States  supreme  court,  where  the  petluoner  does  not  show 
that  an  application  has  been  made  to  have  the  secnrity  approved  or  the  citation 
signed  as  required  by  law,  Sx  parte  Com'rs  of  the  Sinking  Fund  of  the  State  of 
Vrrginla,  5  Sup.  Ct.  nep.  431;  nor  to  compel  a  court  to  pay  to  the  attorney  for  the 
plaintiff  a  sum  adjudged  to  him  bv  a  decree  of  foreclosure  as  an  attorney's  fee, 
although  the  money  realized  on  sale  has  been  paid  into  court,  but  its  disposition 
not  determined,  Bx  parte  Hughes,  6  Sup.  Ct.  Rep.  828;  nor.  where  a  Judgment  of 
nonsuit  was  entered  after  the  plaintiff's  death,  to  obtain  the  sabstitution  of  hia 
administrator  and  retrial  of  the  action,  without  previously  having  the  judgment 
set  aside,  Elliott  v.  Paterson,  (Cal.)  8  Psc.  Rep.  408;  nor  to  compel  a  police  court 
to  issue  execution  upon  a  record  containing  a  clerical  error,  if,  out  for  the  error, 
the  petitioner  woula  not  have  been  entitled  to  execution,  Mansfield  v.  Fassett, 
(N.  H.)  4  Atl.  Rep.  077.  It  wiU  not  lie  to  correct  the  error  of  county  commission- 
ers in  rejecting  votes  cast  at  an  election  for  the  relocation  of  the  eoonty-aeat. 
Stote  V.  Nemaha  Co.,  (Neb.)  4  N.  W.  Rep.  87a 

Mandamui  lies  to  vacate  an  order  made  in  one  court  to  restrain  a  competent  nro- 
ceeding  in  a  court  of  co-ordinate  Jurisdiction,  Maclean  v.  Wajne  Circuit  Judge, 
^Mich.)  18  N.  W.  Rep.  896;  and  to  compel  the  vacation  of  an  interlocutory  order 
improperly  granted,  if  there  is  no  other  adequate  remedy.  People  v.  Bay  Co.  Cir- 
cuit Judge,  (MichO  2  N.  W.  Rep.  26;  but  not  to  compel  a  circuit  Judge  to  vacate 
an  order  allowing  a  declaration  to  be  amended,  when  no  new  cause  of  action  is 
set  up  thereby,  Abbott  v.  Chambers,  (Mich.)  21  N.  W.  Rep.  91U 

Mandamut  to  compel  the  dissolution  of  an  injunction  can  only  issue  upon  some 
exigency  that  requires  prompt  action  to  prevent  mischief.  Detroit,  L.  A  N.  R  Go. 
V.  Circuit  Judge,  (Mich.)  27  K.  W.  Rep.  876;  Tawas  A;  B.  0.  R  Co.  T.  Iosco  Circuit 
Judge,  (Mich.)  7  N.  W.  Rep.  65.  It  will  lie  to  vacate  an  injunction,  where  the  bill 
upon  which  it  was  granted  was  devoid  of  substance,  and  could  not  snwort  the 
application.    Va^i  Norman  v,  Jackson  Circuit  Judge,  (Mich.)  7  N«  W.Kep.  79o« 
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lay;  Hcand,  thai,  if  judgment  be  rendered  against  him  on  the  ap 
peal,  he  will  satisfy  such  judgment  and  costs.  Snob  undertaking 
need  not  be  signed  by  the  appellant. "  The  plaintiff ,  having  fully  com- 
plied with  the  statute,  it  was  the  duty  of  the  justice  tu  have  ap- 
proved and  filed  the  undertaking  presented  to  him.  The  statute  fixes 
the  minimum  amount  of  the  penalty  of  the  undertaking,  and  further 
provides  that  the  amount  shall  not  be  less  than  double  the  judgment 
and  costs.  When,  therefore,  the  surety  is  sufficient,  and  the  under- 
taking is  double  the  amount  of  the  judgment  and  costs,  it  is  not  op- 
tional with  the  justice  to  approve  the  undertaking;  it  is  his  duty  to 
do  so.  He  has  no  legal  right  .to  consider  the  additional,  costs  likely 
to  aecrae  in  subsequent  litigation. 

In  this  ease,  the  justice  had  no  authority  to  demand  the  execu- 
tion of  an  undertaking  in  excess  of  double  the  amount  of  the  judg- 
ment and  costs.  *He  had  no  right  to  anticipate  and  provide  security 
for  the  additional  costs  in  the  district  and  the  supreme  courts,  and 
failed  in  his  official  duty  in  rejecting  the  undertaking  tendered  to 
him. 

*A  peremptory  writ  will  be  directed  to  iesue,  requiring  the  de- 
fendant to  approve  the  undertaking  and  perfect  the  appeal. 
(AH  the  justices  concurring.) 


ESTATB  OF  WiLIJAH  E.  ShAFFEB  V.  ThOHAS  MoKaITHA. 

July  Term,  1880. 

1.  Contraot:  Subsequent  Parol  Agreement:  Consideration.    M.  and  S. 

entered  into  a  written  contract  for  S.  to  deliver  tu  the  possession  of  M. 
certain  cattle  at  Ellsworth,  Kansas,  on  the  payment  to  S.  by  M.  of  a  stip- 
ulated price  per  hundred  gross  weight.  Subsequently,  M.  and  S.  entered 
into  a  parol  agreement  that  H.  &  Co.,  of  Kansas  City,  Missouri,  were  to 
sell  the  cattle  on  commission  for  M.,  after  the  delivery  to  him,  and  that 
S.  would  accept  the  drafts  of  H.  &  Co.  for  the  cattle.  Another  firm»  ac- 
ceptable to  M.,  was  willing  to  handle  the  cattle  for  $50  less;  but  as  S. 
preferred  H.  A  Co.,  the  arrangements  were  concluded  with  H.  &  Co. 
HM,  such  subsequent  parol  agreement  changed  the  written  contract,  by 
providing  for  payment  in  drafto  instead  of  money,  and  that  it  was  based 
upon  sufficient  consideration.^ 

2. :  Default.    A  portion  of  the  cattle  were  delivered  to  M.,  and  H. 

ft  Oo.'s  draft  accepted  by  8.  for  the  cattle;  H.  ft  Co.  »tf used  to  pay  the 

U  written  contract  may  be  modified  by  a  subsequent  new  and  distinct  agree- 
loent,  Oorae  v.  Peck,  (N.  Y^  7  K.  £.  Rep.  810;  Morrissey  v.  Schindler,  (Neb.)  20 
<"•  W.  Rep.  476;  Brown  v.  Everhard,  (Wis.)  8  N.  W.  Rep.  725;  upon  a  new  con* 
tideration.  Corse  v.  Peck,  (N.  Y.)  7  N.  £.  Rep.  810.  But  in  Morrissey  v.  Schindler. 
<Keb.)26N.  W.  Rep.  476.  and  Brown  v.  Evdrhard.  (Wis.)  8  N.  W.  Rep.  725,  it  is 
tield  that  a  subsequent  modification  does  not  require  a  new  consideration.  And 
V.24K— 2 
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draft  on  praaentatlon,  but  aftierwardB  tb«  mntter  wqs  aattjed  uid  ooinprt 
miaed  by  them  wltb  S.,  ftt  a  loss  to  S.  Thereafter  S.  refused  to  aoce]: 
the  drafts  of  H.  &  Co.,  or  checks  or  drafts  upon  H.  &  Co.,  for  the  cMH< 
Held,  that  8.  was  not  Juatifled  in  hfs  refusal,  as  the  Arm  was  entirel 
solvent;  and  ^rther  lield,  that  M.  was  not  in  default  bo  long  as  he  tei 
dered  toS.,  In  accordance  with  the  parol  agreement,  thedrafta  of  H.JtCf 

Error  from  RqbbbU  district  oonrt. 

The  case  is  stated  in  the  opioion. 
*23      *W.  Q.  Eaitland  aod  McClure  ti  Hwnphre^,  tat  plaintiff  i 

error. 
B.  L.  Ptttana  and  C.  A.  HiUer,  for.defendant  in  error. 

HoBTON,  C.  J.  This  vas  an  action  broaght  by  Thomas  MeEann 
against  W.  Q.  Eaatland,  speoial  adminiBtratoi  of  the  estate  of  WiU 
iam  K.  Shaffer,  deoeaaed,  to  recover  $3,000,  with 'interest  at  seve: 
per  cent,  per  annum  from  Aagnst  80,  187S.  It  appears  from  tb 
record  that  on  the  latter  date  the  following  vritten  memorandum  an 
agreement  was  executed,  at  Ellsworth,  b;  Thomas  UoKanna  an 
William  E.  Shaffer,  to-wit : 

"Know  all  men  by  these  presents,  that  I,  Thot.  McEanna.  have  this  da 
bought  of  William  K.  Shaffer,  nine  hundred  head  of  beeves,  branded  ^o.  21 
to  be  delivered  at  the  cattle  yards  In  Ellsworth,  Eansaa,  and  weighed  then 
to  be  taken  in  three  lots.  Inside  of  forty-flve  days  from  to-day;  and  for  whlc 
I'Hgree  lo  pay  said  Wm.  K.  Shaffer  two  dollars  and  fifty  cents  per  hundre 
gross  weight,  and  for  which  I  am  to  pay  on  receipt  of  cattle.  I  have  give 
said  Wm.  E.  Shaffer  three  thousand  dollai-e  acceptance  on  D.  W.  Powera  i 
Co.,  said  acceptance  to  be  forfeited  in  case  I  fail  to  receive  and  pay  for  sai 
cattle. " 

The  cause  of  action  presented  by  the  pleadings  was  that  Sbaffei 
in  his  life-time,  failed  to  carry  ont  the  terms  and  conditions  of  th 
said  written  agreement  as  modified  by  a  parol  agreement,  and  wa 
therefore  indebted  te  McKanna  in  the  sum  of  $3,000,  and  interest 
On  the  part  of  McKanija,  it  was  claimed  that,  subsequent  to  the  ex 
eoution  of  the  written  agreement,  there  was  a  parol  agreement  be 
tween  the  parties  to  the  contract,  by  whieh  Shaffer  was  to  receive  ii 
payment  for  the  cattle  checks  or  drafts  on  Ranter,  Patterson  &  Evane 
a  firm  in  Eatisas  City,  Miasouri.     Upon  the  trial,  the  court  instructei 

the  jury,  among  other  matters,  as  follows : 
*24        "This  case  Is,  in  a  nutshell,  shall  the  plaintiff,  McKanna,  *reoove 
back  the  93,000  advanced  to  the  deceased  Shaffer  Id  his  life-time,  oi 
the  cattle  contract  in  question  ?    In  order  to  a  just  decision  of  this  matter  be 

where  the  contract  as  modiSed  has  been  performed,  and  the  performance  has  beei 
accepted,  thewnntot  congideratioii  cannot  be  pleaded,  Maxwell  v.  Oraves,  (Iowa, 
ISNTw.  Bep.  758. 

Verbal  alterations  of  a  contract  ander  seal  make  the  whole  agT«emftBt  parol 
tad  au^imptil,  not  covenant,  is  the  proper  form  of-  remedy;  but  the  prtndple  I 
not  applicable  when  proviilon  Is  incorporated  ia  the  contract  itself 'for  a  vatjatloi 
of  itb  term!,  and  forascertaininranewrateof  compensation  to  be  alloWedIn  ess 
of  auch.variatioD.  Low  v.  Fisher,  27  Fed.  Rep.  MS;  Hamilton's  Appeal,  (Fa  ) 
AU.Jtep.liU:.  ... 
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• 

tveen  the  parties^  it  will  be  necessary  foryoix  in  the  first  place  todeoide  what 
tbis  contraiot  of  the  sale  and  purchase  of  the  cattle  was,  in  all  its  terms«  This 
is  the  foundation  and  basis  upon  which  the  whole  superstructure  of  this  case 
rests.  Oounsel  have  admitted  that  there  Is  no  material  dispute  between  them 
as  to  what  this  contract  was,  save  and  except  upon  the  (question  as  to  how  or 
in  what  way  the  cattle  Were  to  be  paid  for;  the  j^laintiff  claiming  that  tb^ 
agreement  was  that  the  payment  should  be  made  absolnte  in  cbeoks  oir drafts 
of  plaintijGF  on  the  cattle  commission  firm  named,  of  Kansas  City,  while  the 
defendant  claims  that  it  was  to  be  in  cash.  Kow,  both  sides  have  introduced 
testimony  on  this  agreement,  outside  of  the  writing  signed  by  the  parties,  not 
to  contradict  the  writing,  but  to  explain  It. 

"It  is  a  rule  of  law  that,  in  transactions  of  this  kind,  the  giving  of  a  check 
or  draft  is  not  a  payment,  until  such  paper  is  honored  and  paid,  unless  the 
parties  shall  agree  at  the  time  that  it  shall  be  full  payment,  and  that  the  orig- 
inal debtor  is  discharged,  the  presumption  of  law  being  that  it  Is  not  a  full 
payment.  It  devolves  upon  the  party  claiming  it  to  show  by  the  weight 
of  the  testimony  that  it  was  taken  as  a  full  payment  and  discharge.  This 
presumption,  as  well  as  the  other  facts  and  circumstances  in  the  case,  you  can 
consider  on  this  point  as  to  what  the  probable  agreement  was.  But  if  you 
do  not  find  that  the  plaintiff  was  to  be  discharged  from  liability  on  those  drafts 
or  checks,  and  you  find  and  believe  that  the  agreement  was  that,  upon  the 
delivery  of  the  lots  of  cattle,  checks  or  drafts  of  plaintiff  were  to  be  given,  % 

drawn  on  Hunter,  Patterson  A  Co.,  and  that  Shaffer  was  to  receive  them,  and  "^ 

collect  them,  or  try  to  collect  them,  against  said  firm,  and,  if  they  should  not 
be  paid,  that  the  plaintiff-would  still  be  liable  upon  them,  then  this  would  be 
ju8t  as  well  for  the  plaintiff,  and,  under  these  circimistances,  the  plaintiff 
would  be  entitled  to  recover  this  $3,000,  and  interest;  for,  by  all  of  the  tes- 
timony on  both  sides,  Shaffer  refused  to  deliver  the  second  lot  of  cattle  with- 
out cash  down,  or  what  he  would  call  cash.  He  would  not  receive  the  checks. 
So,  if  you  shall  believe  the  agreement  was  that  he  was  to  take  checks 
^25  or  drafts  in  the  outset,  and  try  to  collect  on  *tbis  house  in  Kansas 
City,  to  which  it  seems  they  all  knew  these  cattle  shou)d  be  shipped, 
then  there  is  a  breach  on  Shaffer's  part,  and  tlierefore,  as  I  said,  the  plaintiff 
Ls  entitled  to  recover,  and  you  need  not  look  f uither  in  the  case;  and,  under 
these  eircnnistances,  you  should  find  for  the  plaintiff  for  the  |;3,000,  with  in- 
terest at  the  rate  of  seven  per  cent,  per  annum  on  this  sum,  from  the  date  yon 
shall  find  that  Shaffer  made  said  breach,  up  to  this  date.  On  the  terms  <rf  the 
contract,  there  is  no  dispute  here  by  the  parties,  but  that  Shaffer  was  to  be 
paid  before  delivery.  The  dii^ute  is,  you  see,  how  should  he  be  paid,  or  in 
what  way  or  manner? 

"Now,  on  the  other  hand,  if  you  shall  find  and  believe  that  the  understand- 
ing and  agreement  was  that  McKanna  was  to  pay  cash  on  delivery  of  the 
cattle,  or  it  was  so  left  that  Shaffer  had  the  right  to  say  in  what  way  the  pay- 
ment should  be  made,  then,  of  course,  Shaffer  had  the  right  to  demand  cash, 
and  was  not  obliged  to  receive  checks  or  drafts  at  all,  unless  he  had  a  mind 
to.  If,  under  these  circumstances,  Mc£[anna  should  have  failed  or  refused, 
and  was  not  able,  to  pay  cash  or  satisfy  Shaffer  in  that  which  was  as  good  as 
cash,  or  in  some  other  way  of  payment,  at  the  required  and  proper  time,  then 
there  was  a  failure  to  perform  on  MpKanna's  part." 

The  jury  foond,  8x>ecially,  that,  by  the  terms  of  the.  contract,  it 
was  agreed  between  the  parties  that  the  payment  for  the  cattle  was 
to  be  in  ohecks  or  drafts;  and  that  the  breaoh  of  the  contract  wa« 
committed  by  William  E.  Bhaffer^  .  A  verdict  was  returned  against 
the;e8taie  for  $49056.88«  €onnBei  for  the  estate  of ^ William  K.  Shaf *> 
ler  claim  that  the  .evidencenf ails  to  eetablish  an;  subse^limt  ohang^ 
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of  the  written  contract  between  the  parties;  and,  seeond,  that  the 
alleged  stibseqaent  parol  agreement,  if  proven,  was  without  consid- 
eration and  Toid,  and  therefore  that  the  instructions  quoted  were 
irrelevant  and  misleading.  The  evidence  in  regard  to  the  subsequent 
parol  agreement  was  substantially  as  follows : 
John  Howard  testified  that 


"Was  in  Kansas  City  about  October  1, 1873,  and  there  heard  a  conversa- 
tion between  Thomas  McEanna  and  Wm.  K.  Shaffer.  McKanna  said  he 
wanted  to  take  three  hundred  head  of  the  cattle  at  one  shipment. 
*26  Shaffer  said  for  us  to  go  *Hnd  get  them,  and  he  would  meet  us  at  Ells- 
worth, Kansas,  and  deli  ver  the  cattle  to  us.  The  payment  of  the  cattle 
was  first  talked  of  at  Kansas  City.  McKanna  said  he  could  check  on  Hunter. 
Evans  &  Co.,  Kansas  City,  for  the  payment  of  the  cattle.  Shaffer  said  that 
they  were  as  good  as  he  wanted.  McKanna  told  him  that  there  was  another 
firm  who  would  handle  the  cattle  for  fifty  dollars  less,  but  Shaffer  preferred 
Hunter.  Evans  &  Co.  After  this  conversation,  Mr.  McKanna  and  1  went  to 
Ellsworth^  and  selected  out  of  Shaffer's  herd  three  hundred  head  of  cattle. 
Shaffer's  hands  drove  the  cattle  to  Ellsworth,  Shaffer  met  us  at  Ellsworth.  (I 
mean  Mr.  McKanna  and  myself,)  and  delivered  the  cattle  to  Mc^nna.  Mc- 
Kanna and  I  helped  to  put  the  cattle  on  the  cars  at  EUsworth,  Kansas.  I 
stayed  with  the  cattle,  and  Shaffer  and  McKanna  went  to  the  bank  for  the 
purpose  of  giving  a  check  for  the  cattle.  McKanna  came  back  to  where  I 
was,  and  said  to  me  to  take  the  cattle  to  Kansas  City  and  deliver  to  Hunter. 
Evans  &  Co.  I  came  with  the  cattle  to  Kansas  City,  and  turned  them  over 
to  Hunter,  Evans  &  Co.  I  was  in  the  employ  of  McKanna  in  handling  these 
cattle." 

Thomas  McKanna,  the  plaintiff  below,  testified : 

"1  made  an  arrangement  with  Hunter,  Patterson  &  Evans,  oommisaion 
men  of  Kansas  City,  to  iiandle  cattle  for  me,  and  aUow  me  to  che<^  on  them. 
and  to  pay  my  drafts  upon  them.  They  were  perfectly  sol  vent  and  responsible. 
I  heard  a  conversation  between  Wm;  K.  Shaffer  and  B.  D.  Hunter,  of  the 
firm  of  Hunter.  Patterson  &  Evans,  about  the  first  or  second  day  of  October, 
1878,  at  the  fair  grounds  in  Kansas  City.  Shaffer  asked  Hunter  if  McEan- 
na's  checks  on  his  firm  would  be  all  right.  Hunter  said,  *  Yes,'  that  they 
were  going  to  handle  the  cattle.  Shaffer  then  said  to  Hunter,  <That  is  all 
right;  that  is  as  good  as  I  want.    Drafts  on  you  are  as  good  as  I  want' " 

• 

There  was  also  testimony  that  McKanna  was  living  in  Leaven- 
worth county,  and  went  to  Ellsworth  for  the  purpose  of  this  cattle 
business ;  that  the  first  and  only  lot  of  cattle  delivered  by  Shaffer  to 
McEanna  was  turned  over  to  McKanna  in  September,  1873,  at  Ells- 
worth, and  that  Shaffer  accepted  in  payment  a  draft  drawn  Septem- 
ber 22,  1873,  by  William  Hunter,  to  the  order  of  W.  K.  Shaffer  upon 

Hunter,  Patterson  &  Evans. 
*27  *This  testimony  was  sufficient  to  go  to  the  jury,  and,  if  be- 
lieved, to  sustain  the  finding  of  a  supplemental  agreement  re- 
garding the  payment  of  the  cattle.  Certainly,  the  parties  could  have 
made  the  giving  of  the  drafts  serve  as  the  absolute  payment  of  the 
cattle  if  they  had  so  chosen.  The  testimony  shows  that  the  draft  ac- 
cepted for  the  first  lot  of  cattle  was  drawn  by  Hunter  upon  Hunter, 
Patterson  &  Evans,  payable  to  the  order  of  Shaffer. 
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In  2  Pars.  Notes  &  B.  166,  it  is  stated  that  "when,  at  the  time  ol 
sale,  or  of  the  eontraoting  of  a  debt,  if  the  note  of  a  third  person  be 
giT«n,  the  presumption  would  seem  to  be  that  it  was  intended  as  pay- 
ment absolutely,  by  the  understanding  of  the  parties,  unless  evidence 
ean  be  introduced  to  show  that  it.  is  merely  .conditional  payment,  or 
a  collateral  security  for  the  debt."  If,  however,  it  could  be  held  that 
the  testimony  failed  to  establish  that  Shaffer  agreed  to  accept  drafts 
or  checks  in  absolute  payment,  yet  tended  to  prove  that  he  was  to 
receive  the  drafts,  and  attempt  their  collection  from  the  firm  of  Hun- 
ter, Patterson  &  Evans»  the  judgment  cannot  be  reversed  on  any  ob- 
jectioKiB  of  the  plaintiff  in  error,  which  we  are  now  considering,  be- 
cause it  is  agreed  by  all  parties  that  Shaffer  refused  drafts  and  checks 
for  the  second  lot  of  cattle  for  any  purpose,  whether  conditional  or 
absolute.  Nothing  but  cash,  or  at  least  current  money,  was  accept- 
able. 

The. subsequent  parol  agreement  cannot  be  said  to  be  void,  as  be- 
ing without  consideration.  McEanna  could  have  had  another  firm 
than  Hunter,  Patterson  &  Evans  handle  the  cattle  for  the  sum  of 
fifty  dollars  less;  yet  we  may  fairly  infer  from  the  testimony  that  the 
drafts  of  Hunter,  Patterson  &  Evans  were  preferred  by  Shaffer,  and 
therefore  that  firm  were  allowed  to  handle  the  cattle  at  a  loss  of  $50  ) 
to  McKanna,  owing  to  the  arrangements  between  McKanna  and 
Shaffer  subsequent  to  the  date  of  their  written  co.ntract. 
It  is  further  contended  by  counsel  of  plaintiff  in  error  that,  if  the 

parties  had,  by  a  subsequent  parol  agreement,  changed  their 
*28      contract  to  accept  drafts  for  payment  instead  *of  money,  that 

Shaffer  had  a  clear  and  undisputed  right  to  refuse  any  further 
acceptance  of  drafts  after  Shaffer  had  asoertained  they  would  not  be 
paid  on  presentation,  or  after  he  had  sustained  a  loss  on  the  paper 
given  for  the  first  lot  of  cattle.  In  support  of  this  view,  the  follow- 
ing instruction  was  requested : 

'*If  the  Jury  believe  from  the  evidence  that  the  defendant,  William  E. 
Shaffer,  agreed  to  receive  checks  or  drafts  on  Hunter,  Patterson  &  Evans  in 
payment  for  the  cattle  mentioned  in  the  contrtict,  and  did  receive  a  check  or 
draft  in  payment  for  the  first  lot  of  cattle,  and  said  check  or  draft  was  not 
promptly  paid  on  presentation,  then  the  defendant  was  Justified  in  refusing 
payment  of  the  second  lot  of  cattle  in  checks  or  drafts  on  said  Hunter,  Pat- 
terson &  Evans." 

The  instruction  was  refused,  and,  we  think,  properly.     The  draft  \ 

accepted  on  the  delivery  of  the  first  lot  of  cattle  was  transferred  with- 
out indorsement.  If  it  was  accepted  as  absolute  payinent,  the  mere 
dishonor  of  the  paper  did  not  revive  the  original  debt  or  considera- 
tion, or  in  any  way  give  Shaffer  a  remedy  against  Mo£anna.  If  the 
draft  was  merely  received  as  a  conditional  payment,  and  Shaffer  was 
bound  to  coUect  it,  or  attempt  its  collection,  the  mere  refusal  to  pay 
did  not  place  the  parties  in  the  same  condition  as  if  the  bill  had  never 
been  given.     All  the  testimony  proves  that  Hunter,  Patterson  6t 
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EvaixB  were  reaponsible  and  Bolveni.  The  loss  sustained  by  Shaffer 
on  the  draft  seems  to  have  been  the  resnlt  of  some  eompromise.or  set- 
tl^oaent  by  Shaffer  with  that  firm,  for  whioh  MoEanna  was  in  no  way 
responsible  or  liable.  Neither  did  it  grow  out  of  any  inability  of  the 
firm  to  pay  the  draft,  nor  of  any  supposed  or  anticipated  insolvency. 
If  Shaffer  had  agreed  to  accept  drafts  or  checks  for  the  cattle,  either 
absolutely  or  conditionally,  the  difficulties  attending  the  collection  of 
the  first  draft  (very  blindly  shown  in  the  record)  did  not  justify  his 
refusal  tp  accept  other  like  drafts,  so  long  as  they  were  drawn  on  the 
firm  he  preferred  to  handle  the  cattle,  and* the  firm  was  entirely  solv- 
ent. Some  of  the  closing  instructions  of  the  court  might  be  criticised, 
but  we  do  not  deem  them  sufficiently  prejudicial  tp  cause  the  reversal 

of  the  judgment. 
^29      *The  facts  testified  to  on  the  part  of  the  plaintiff  below  show 
that  said  plaintiff  was  not  the  defaulting  party,  and,  upon  the 
pleadings,  he  had  the  right,  if  the  jury  credited  his  witnesses,  to  re- 
cover back  the  $8,000  advanced  as  a  forfeit. 

We  can  perceive  no  error  prejudicial  to  the  plaintiff  in  error  in  the 
record,  and  therefore  the  judgment  must  be  affirmed 

(All  the  justices  concurring.) 


M.  B.  Bbown  and  others  v.  Waltbb  G.  Tufpbmt. 

July  Term,  1880. 

Appeal:  Bond:  Beview:  GktfnJshee.    Where  an  appeal  Is  taken  by  the 

plaintiff  from  the  final  judgment  of  a  jasticeof  the  peace  in  a  civil  action, 
and  an  ordinary  appeal-bond  is  filed,  such  appeal  does  not  bring  up  for 
review  or  retrial  in  the  district  court  the  proceedings  against  a  garnishee 
summoned  in  the  case  at  the  instance  of  the  plaintiff,  wherethe  garnishee 
has  been  discharged  from  all  liability  before  the  appeal  by  the  Justice  upon 
the  rendition  of  the  Judgment  in  favor  of  the  def endant.^ 

Error  from  Cloud  district  court. 
.,  At  the  October  term,  1879,  of  the  district  court,  in  the  case  of  Tup- 
peny  against  Hill,  judgment  was  rendered  for  the  plaintiff  and  against 
the  defendant,  and  an  order  was  entered  requiring  Brown  &  Co.,  as 
garnishees,  to  pay  into  court  $90  for  the  use  of  Tuppeny.  Brown  & 
Co.  bring  the  case  here.  •    .    »       .  ., 

S.  D.  HouBtSn  and  Johii  W.  Sheaf  or,  for  plaintiffs  in  error. 

L.  J.  Crane,  for  defendant  in  error.  . 

1  An  order  of  a  Justice  discharging  an  attachment  is  not  appealable.    Roll  y. 
Murray,  85  Kan.  «i,  10  Pac  Hep.  m  -.  '  ^* 
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HoBTON,  G.  J.  On  the  twenty-first  day  of  Deoember,  1878,  plain- 
tiilfB  in  error  tftte  snmmoned  as  gamisbees  in  an  action* then 

*80  pending  before  J.  M.  Hagaman,  a  justice  of  the  peace  of  ^Cloud 
county,  wherein  Walter  Q\  Tnppeny  was  plahitiff  and  James 

Hill  was  defendant.    On  the  thirtieth  day  of  December,  18T8,  N.  £. 

Brown,  one  of  the  plaintifiFs  in  error,  appeared  before  the  justice,  and 

answered  as  garnishee  as  follows : 

"James  Hill,  defendant,  deposited  with  us  a  draft  for  collection  of  0126.18, 
npon  which  we  paid  Mr.  Hill  •26.18.  This  draft  was  deposited  before  the 
service  of  tlie  garnishee  summons  upon  us.  We  suppose  the  draft  will  be 
paid,  and,  if  paid,  we  will  owe  defendant  0100,  less  $10  paid  to  S.  D.  Hous- 
ton, Jr.,  upon  an  order  drawn  by  James  Hill  before  service  of  garnishee  sum- 
mona.^ 

The  trial  was  had  between  Tuppeny  and  Hill  on  the  same  day»  and 
instead  of  Tnppeny  recovering  anything  upon  his  account,  judgment 
was  rendered  in  favor  of  Hill  for  $17  and  costs,  and  thereupon  these 
plaintiffB  in  error  were  discharged,  as  garnishees,  from  all  liability. 
On  January  7,  1879^  Tuppeny  filed  an  ordinary  appeal-bond,  which 
vas  duly  approved  and  filed.  At  the  October  term  for  1879,  the  case 
of  Tuppeny  against  Hill  on  appeal  was  tried  in  the  district  court. 
Judgment  waa  rendered  in  favor  of  Tuppeny  for  $104.15,  and  costs 
taxed  at  $89.80.,  At  the  same  term  of  court  an  order  was  entered 
requiring  N.  B.  Brown  &  Go*,  as  garnishees,  to  pay  into  court,  for  the 
nae  of  the  plaintiff,  Walter  .6.  Tuppeny,  $90.  This  order  was  erro* 
neoQs.  No  mention  or  reference  was  made  in  the  appeal-bond  to  the 
order  discharging  the  garnishees..  The  proceedings  in  the  garnish* 
ment  were  not  taken  up  to  the  district  court ;  the  appeal  being  simply 
bom  the  final  j:udgment  in  the  action.  In  the  district  court  no  notice 
waa  given  to.  plaintiffs  in  error  of  any  proceedings  pending  against 
tbem,  nor  were  they  required  to  answer  in  court,  nor  did  they  file  any 
answer.  From  the  record^  it  seems  a  motion  was  made  for  tbem  to 
deposit  in  tbe  court  the  draft  belonging  to  James  Hill,  and,  without 
any  pleadings  being  filed,  the  order  requiring  them  to  pay  the  $90 
waa  mada.  Within  the  principle  announced  in  Gates  v.  Sanders,  13 
Kan.  411,  the  order  and.  judgment  of  the  district  court  must  be  re* 
versed.  As.  there  was  no  foundation  for  the  order  and  judg- 
*31  meat  against  the  plaintiffs  in  error  in  the  district  *court,  the 
error  of  the  court  is  apparent  in  the  record,  and  no  exception 
waa  necessary  to  bring  the  case  before  us  for  review.  Dexter  v. 
Coehran,  17  Eafi.  447;  Eoehler  v.  Ball,  2  Kan.  *160. 

Aa  the  order  in  the  trifil  court  was  made  at  the  instance  of  the  de** 
fendant  dn  error,  without  the  plaintiffs  in  error  being  parties  to  the 
action  pending  befora^tiie  court  by  any  ancillary  or  other  proceeding, 
theaetidn  here  is  properly  prosecuted  by  the  plaintiffs  in  error  against 
ibe  deifendant  in  error.     There  is  no  defect  of  parties* 

Onder  and  judgment  reversed. 

(All  the  justices  concurring.)  .  r  / 
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'  Adelphu  Parker  v*  Bhxinoton  SswiKChMACHiNB  Go. 

July  Term,  1880. 

Case  l£ade:  Supreme  Court.  Where  proceedings  in  error  are  prosecuted 
in  this  court  upon  a  case  made,  and  there  is  omitted  f^om  the  case  the 
motion  for  a  new  trial,  such  omission  cannot  be  supplied  by  the  subse- 
quent stipulation  of  counsel  of  the  contents  of  the  motion,  so  as  to  have 
this  court  consider  and  review  the  alleged  errors  of  law  occurring  on  the 
trial.    [Ervin  v.  Morris,  26  Kan.  664-1 

Error  from  Montgomery  district  court. 

At  the  March  term,  1879,  of  the  district  court,  the  Bemington 
Sewing- Machine  Company  had  judgment  against  Parker,  who  brings 
the  case  here. 

Hill  it  Broadhead,  for  plaintiff  in  error. 

Humphrey  d  O'Connor,  for  defendant  in  error. 

HoRTON,  G.  J.  This  proceeding  comes  to  us  on  a  case  made. 
*82  Exceptions  are  taken  to  the  rulings  of  the  court  bellow,  in  the 
admission  of  evidence,  and  for  other  errors  ooourring  on  the 
trial.  The  grounds  of  the  motion  for  a  new  trial  are  omitted  in  the 
case  made,  and  for  all  practical  purposes  tue  case  is  before  us  as  if 
no  motion  for  a  new  trial  had  been  filed.  The  defects  or  omissions 
in  the  record  are  attempted  to  be  cured  by  the  stipulations  of  ooun- 
sel,  separate  and  independent  of  the  case  made.  Notwithstanding 
the  agreement,  the  counsel  for  defendant  in  error  directly  challenge 
the  record,  on  account  of  the  absence  of  the  motion  for  a  new  trial. 
We  cannot,  therefore,  ignore  the  omission.  In  the  absence  of  this 
motion,  we  cannot  review  the  alleged  errors  ooourring  on  the  trial, 
as  the  stipulation  of  counsel,  entered  into  subsequently  to  the  settling 
and  signing  of  the  case  made,  is  not  a  part  of  the  case,  and  cannot 
be  included  in  our  determination  of  the  matters  submitted  thereon. 
Hodgden  v.  Ellsworth  Co.,  10  Kan.  *687;  State  y.  Bohan,  19  Ean. 
28;  Winstead  v.  Standeford,  21  Ean.  *270;  Bhum^ker  y.  O'Brien, 
19  Ean.  476;  Transportation  Co.  y.  Palmer,  19  Ean.  471. 

As  the  amended  petition,  filed  in  the  trial  court  with  the  consent 
of  the  attorney  of  the  plaintiff  in  error,  contained  sufficient  facts  to 
constitute  a  good  cause  of  action,  the  only  question  remaining  upon 
the  record  is  whether  the  judgment  is  in  ulue  form.  The  entry  we 
think  incorrect  in  not  clearly  providing  that,  upon  the  payment  by 
Mrs.  A.  Parker  of  the  (600  returned  by  the  jury  in  their  verdict,  the 
judgment  against  her  be  fully  satisfied,  and  her  property  released 
from  any  mortgage  or  judgment  lien.  It  is  therefore  directed  that 
the  case  be  remanded,  with  orders  to  the  district  court  to  modify  and 
correct  the  judgment  according  to  the  views  herein  expressed;  and 
the  costs  of  this  court  will  be  equally  divided  between  the  parties. 

(All  the  justices  concurring.) 
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Smioent  Domain;  DamageB:  Evideaioe.  On  an  appeal  from  an  aBsesa- 
ment  of  damages  done  to  a  farm  by  reason  of  the  appropriation  of  a  right 
of  way  through  it  for  a  railroad,  it  is  competent  for  a  witness,  who  is  a 
burner,  and'  well  acquainted  with  the  market  value  of  the  land  in  the 
vicinity,  to  testify  to  the  value  of  the  farm  before  and  after  the  location 
of  the  railroad.^ 

Error  from  Jefferson  district  court. 

At  the  November  term,  1879,  of  the  district  court,  AUen,  as  plain- 
tiff,  had  judgment  against  the  railway  company  for  $500  and  costs. 
The  defendant  brings  the  case  here. 

£.  StiUingi^  for  plaintiff  in  error.  . 

John  S.  Hopkins^  LouU  A.  Myera^  and  Mor$e  dt  Foster,  for  defend-  r 

ant  in  error. 

HoBTON,  C.  J.  This  proceeding  in  the  court  below  was  an  appeal 
from  an  appraisement  and  assessment  of  damages  made  by  oommis- 
fiioners  appointed  by  the  district  court  of  Jackson  county,  to  assess 
damages  for  land  taken  and  injured  by  the  Kansas  Central  Railway 
Company  in  the  location  and  construction  of  its  railroad.  This  is 
the  second  time  the  case  has  been  here.  Kansas  Gent.  By.  Go.  v. 
Allen,  22  Kan.  *385.  Certain  questions  are  now  raised  as  to  the 
competency  of  the  evidence  of  the  owner  of  the  land.  It  appears 
from  the  record  that  the  land  is  improved ;  that  the  witness  was  in 
the  possession  of  the  land  at  the  time  the  right  of  way  across  the 
land  was  laid  out;  that  be  was  a  farmer  by  occupation,  and  bad  been 
engaged  in  thai  business  for  over  thirty  years;  that  ho  was  well  ac* 
quainted  with  the  market  value  of  lands  and  farms  in  the  vi- 
^34  cinity  in  1877,  also  before  and  after  *that  time ;  that  he  knew 
what  was  the  market  value  of  the  land  before  and  after  the 
location  of  the  railroad  across  it. 

In  answer  to  the  question,  ''What  was  the  fair  market  value  of  the 
land  as  an  entire  thing  just  before  the  right  of  way  was  laid  out?" 
the  witness  said,  "Twenty  dollars  per  acre."  In  answer  to  the  ques- 
tion, ''What  was  the  fair  market  value  of  the  land  as  an  entire  thing 
jost  after  the  right  of  way  was  set  apart  and  appropriated  for  the  use 
of  the  railway?"  the  reply  was,  "Fifteen  dollars  an  acre."  These 
questions  and  answers  were  objected  to,  and  the  plaintiff  in  error, 
Uie  railway  company,  claims  the  trial  court  erred  in  admitting  this 
^▼idenee. 

^Speculative  damages  not  allowable.    Atchison  A  D.  Ry.  Co.  v.  Lyon,  po«^ 
^^   8m,  also,  Leavenworth,  T.  &  S.  W.  Ry.  Co.  v.  Paul,  28  Kan.  816. 
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It  was  decided,  in  the  case  of  St.  Loais,  L.  &  D.  B.  Co.  v.  Wilder, 
17  Ean.  239,  that  damages  -were  properly  allowable  fdr  the  actual 
value  of  the  land  taken  by  the  railroad  company,  and  for  consequential 
diminution  in  value  of  the  rest  of  the  land.    In  Missouri,  E.  &  T.  B. 
Co.  V.  Haines,  10  Kan.  *439,  it  was  held  that,  in  assessing  damages 
,.4one  to  land  by  reason  of  the  appropriation  of  a  right  of  way  through 
:it  for  H  railroad,  the  commissioners  or  jury  knay  always  take  into  con- 
'  sideration  all  incidental  loss,  inconvenience,  and  damages,  present  and 
prospective,  which  may  be  known,  or  may  reasonably  be  expected  to 
result  from  the  construction  and  operation  of  the  road  in  a  legal  and 
proper  manner.   That  the  jury  may  have  before  them  such  facts  as  will 
enable  them  to  render  a  verdict  in  accordance  with  these  rules,  a. plain- 
tiff may  show  generally  the  value  of  the  land  before  and  after  the  ap- 
propriation. Of  course,  the  opposite  party,  by  cross-examination,  may 
bring  out  the  ability  of  the  witness  to  judge  in  the  premises,  und 
what  he  takes  into  consideration  in  making  up  his  judgment.    While 
the  witness  cannot  give  his  opinion  as  to  the  amount  of  damages 
which  the  land-owner  sustains  by  the  location  and  operation  of  the 
railroad  across  the  land,  yet  he  may  testify  to  the  value  of  the  land 
before  and  after  the  location  of  the  railroad,  as  such  evidence 
*35      *is  mainly  a  statement  of  facts.    The  evidence  objected  to 
was  admissible,  and  the  judgment  of  the  distriot  ooori  will  be 
affirmed. 

(All  the  juaticea  oononrring.) 
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HoBTON,  G.  J.^  The  question  in  this  ease,  as  we  understand  it,  is 
the  same  as  in*the  above  case,  just  decided,  and  accordingly  the 
judgment  in  this  case  will  also  be  affirmed. 

(AU  the  justices  conoarring.) 
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H.  B.  Tbhat  t?.  Gbob^gb  SirrxiOT. 
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Meohanio'B  Iden:  No  Cstuie  of  Aotion.  T.  made  a  contract  with  F.  to 
plant,  grow,  cultivate,  and  train  a  hedge  on  a  quarter  section  of  land  belong- 
ing to  P.,  and  commenced  the  work.  The  contract  stipulated  for  a  partial 
payment  when  the  work  was  partly  done.  Thereafter,  P.  conveyed  that 
land  to  S.,  who  purchased  with  knowledge  of  the  contract.  T.»  filing  lien 
papers,  commenced  an  action  against  S.  to  foreclose  a  mechanic's  lien. 
The*]uiy  rendered  a  general  verdict  for  the  defendant,  and,  in  addition, 
found,  in  answer  to  a  particular  question,  that  T.  had  not  yet  completed 
his  contract,  ffdd  that,  as  no  action  to  foreclose  a  mechanic's  lien  will 
lie  untU  sixty  days  after  the  completion  of  the  improvement,  and  as  S. 
was  not  personally  liable  on  the  contract,  the  Judgment  for  defendant 
must  be  affirmed,  and  that  irrespective  of  any  question  of  error  in  other 
matters* 

Error  from  Atchison  district  court. 
The  case  is  stated  in  the  opinion. 
*36      *Qreenlee  d  Jackson^  for  plaintiff  in  error. 
A.  F.  Martin^  for  defendant  in  error. 

Bbbwbb,  J.  Plaintiff  in  error,  on  the  twenty-sixth  day  of  March, 
1879,  filed  bis  petition  in  the  district  court  in  and  for  Atchison  county, 
against  the  said  defendant,  George  Sutliff,  for  the  purpose  of  fore- 
closing a  lien  against  certain  real  estate  claimed  by  defendant,  as 
grantee,  under  one  James  Preston.  The  lien  accrued,  as  plaintiff 
claims,  nnder  a  contract  made  in  the  year  1870,  between  said  Pres- 
ton, the  owner  of  the  land,  and  the  plaintiff.  By  said  contract, 
plaintiff  agreed  to  plant,  grow,  cultivate,  and  train  about  240  rods  of 
hedge  on  the  farm  of  said  Preston,  to-wit :  On  and  along  the  north 
line  and  on  and  along  the  north  half  of  the  east  line  of  the  N.  E.  j[> 
of  section  1,  township  6,  range  19,  Atchison  county,  Kansas;  such 
bedge,to  be  set  in  the  spring  of  1870,  and  to  be  trimmed  and  culti- 
vated nntil  the  same  would  turn  ordinary  stock;  the  said  Preston 
agreeing  to  pay  therefor  one  and  twenty-five  one-hundredths  ($1.25) 
dollars  per  rod,  and  to  pay  the  same  when  three-fourths  of  said  hedge 
would  turn  ordinary  stock,  and  the  balance  when  completed.  Said 
petition  further  alleged  that  on  the  eighteenth  day  of  March,  1874, 
defendant,  Sutliff,  purchased  said  farm,  entered  into  possession 
thereof,  and  with  notice  of  such  contract  and  of  the  material  fur- 
nished and  work  and  labor  performed  by  the  plaintiff  thereunder; 
that  on  tha  twenty-fifth  day  of  November,  1878,  plaintiff  completed 
Baid  hedge,  and  within  four  months  thereafter  filed  his  lien,  affidavit, 
and  claim,  in  the  proper  office  and  praying  for  judgment  on  such 
lien. 

Defendant  answered  with  a  general  denial,  plea  of  the  statute  of 
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limitations,  and  other  defenses.  The  case  was  tried  by  a  jury.  Ver* 
diet  and  judgment  for  defendant,  and  plaintiff  alleges  error.  The  er- 
rors alleged  are  in  the  instractioDs  given  and  refused,  and  in  sub- 
mitting certain  special  questioijs  to  the  jury. 
*37  *The  last  question  submitted,  the  propriety  of  which  is  un- 
challenged, was  this :  '^Xf  plaintiff  completed  and  performed 
his  contract,  at  what  date  did  he  complete  it?"  The  answer  returned 
was  this:  **It  has  not  been  completed."  In  other  words,  in  an  ac- 
tion on  a  contract  and  to  enforce  a  mechanic's  lien,  besides  a  general 
verdict  for  defendant,  the  jury  specifically  say  that  the  plaintiff  has 
not  completed  his  contract.  It  seems  to  us  this  answer  avoids  the 
necessity  of  inquiry  as  to  most  of  the  matters  discussed  by  counsel; 
for,  if  the  contract  was  not  completed,  the  action  was  premature.  It 
is  true,  the  contract  stipulates  for  a  partial  payment  when  three- 
fourths  of  the  hedge  should  turn  ordinary  stock ;  but  the  defendant 
was  no  party  to  such  contract.  Preston  was  the  only  party  person- 
ally liable  thereon,  and  against  whom  a  personal  judgment  could  have 
been  obtained.  Defendant's  property  was  sought  to  be  charged  with 
a  lien  under  the  mechanic's  lien  law;  but  that  law  provides  that  the 
owner  shall  not  be  liable  to  an  action  until  sixty  days  after  the  com- 
pletion of  the  work.  Comp.  Laws  1879,  p.  689,  §  681;  Perry  v. 
Conroy,  22  Ean.  *716.  Now,  it  matters  little  what  errors,  if  any,  ap- 
pear in  the  record,  so  long  as  it  affirmatively  appears  that  no  cause 
of  action  existed,  or  that  the  action  was  prematurely  brought.  Hence 
it  is  unnecessary  to  consider  whether  the  law  as  laid  down  in  the 
instructions  was  correct.  At  least  this  is  true  as  far  as  it  relates  to 
any  instructions  not  bearing  upon  the  question  of  the  completion  of 
the  contract.  We  see  nothing  touching  upon  this  question  calling 
for  any  notice.  So  far  as  the  question  of  fact  is  concerned,  there 
was  testimony  in  abundance  to  sustain  the  finding  of  the  jury.  We 
conclude,  therefore,  that,  it  appearing  that  the  action  was  premataxelj 
brought,  the  judgment  must  be  af&rmed. 

YatiBntinBi  J.,  oonourring.    HobtoNi  0.  T.»  not  sitting. 
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^38         'W.  F.  TuBMXB  and  another  v.  0.  M.  Webstsb. 

July  Term,  1880. 

1.  Ck>ntract:  Qaantum  Meruit.  Where  the  parties  contract  for  the  doing 
of  certain  work»  and  the  work  is  done  and  accepted,  and  it  appears  that 
there  was  a  misunderstanding  as  to  the  price  to  be  paid  for  it,  the  law  re- 
jects the  undeistandlng  of  each,  and  awards  reasonable  compen^tion.^ 

2. :  Principal  and  Agent.    The  same  rule  obtains  where  an  agent 

is  employed  to  contract  for  work,  and  in  good  faith  and  with  reasonable 
care  and  diligence  miikes  the  contract,  although  such  reasonable  compen- 
sation exceeds  the  sum  which  the  agent  was  authorized  to  promise. 

Error  from  Montgomery  district  court. 

Action  brought  by  Webster  against  Turner  and  another,  partners, 
to  recover  for  services  rendered  the  defendants.  Trial  at  the  Janu- 
ary term,  1879,  of  the.  district  court^and  verdict  and  judgment  for 
plaintiff.    The  defendants  bring  the  case  to  this  court. 

J.  D.  McCue,  for  plaintiffs  in  error. 

?iU  dt  Broadheadf  for  defendant  in  error. 

Breweb,  J.  In  an  action  commenced  by  plaintiffs  in  error,  an  at- 
iftcbment  was  issued,  placed  in  the  hands  of  the  sheriff,  and  by  him 
levied  upon  certain  mill  property.  Pending  the  attachment  proceed- 
ings, the  sheriff,  under  direction  of  plaintiffs  in  error,  employed  de- 
fendant in  error  to  watch  the  property;  and  this  action  was  brought 
bj  defendant  in  error,  plaintiff  below,  to  recover  for  such  services. 
That  tbe  sheriff  was  authorized  by  plaintiffs  in  error  to  employ  de- 
fendant in  error,  and  that  the  latter  performed  the  services,  are  con- 
ceded facts.  The  dispute  is  as  to  the  compensation.  Webster  claims 
that  the  contract  price  was  three  dollars  per  day,  and  that  it  was 
worth  that  amount,  while  Turner  &  Otis  say  that  they  authorized  the 

sheriff  to  contract  for  only  one  dollar  and  a  half  a  day,  and 
*39     the  sheriff  says  that  that  was  all  he  promised  *to  pay.    The 

misunderstanding  seems  to  have  arisen  in  this  way :  After 
the  attachment.  Turner  &  Otis  requested  the  sheriff  to  find  some  one 
to  guard  the  mill.    Meeting  Webster,  he  asked  him  what  he  would 

*  Where  a  party  to  a  contract  has  done  what  he  believed  to  be  sufficient  to  com- 
ply with  the  contract,  although  he  has  not  in  fact  fulfilled  his  part,  he  may  re- 
cover the  Talue  of  his  services,  not  exceeding  the  contract  price,  after  deducting 
the  damaf  es  which  the  other  party  has  sustained  bv  the  breach.  Blood  v.  Wilson, 
^an.)  6  N.  £.  Rep.  862;  and  quantum  meruit  may  be  recovered  where  the  mode  of 
performing  the  contract  has  been  so  changed  that  the  contract  ^ce  for  what  has 
been  done  cannot  be  ascertained.  Boyce  v.  Martin.  (Mich.)  9  N.  W.  Rep.  266.  But 
fiunftm  mm^it  cannot  be  recovered  where  the  evidence  leaves  it  in  doubt  whether 
{he  labor  and  services  were  not  rendered  gratuitously.  Phipps  v.  Mahon,  (Mass.) 
3  N.  E.  Rep.  885.  Where  a  claim  is  brought  upon  a  contract  not  fully  com- 
pleted, the  stipulations  of  the  contract  must  govern  as  to  the  value  of  the  labor 
performed  or  material  furnished.  City  of  Chicago  v.  Sexton,  (111.)  8  N.  £.  Rep. 
^.  6ee«  also.  Kirk  v.  Wolf  Hanufg  Co.,  (111.)  8  N.  S.  Rep.  816. 
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undertake  the  job  for.  He  replied,  one  doUar  and  a  half  a  day,  a 
nights  the  same.  The  sberifi  understood  him  to  Bay  and  mean,  c 
dollar  and  a  half  for  each  day  of  twenty-foar  hours,  while  plain 
meant  that  amount  for  a  day  of  twelve  hours,  and  the  same  for  1 
niglit-time,  or  three  dollars  for  every  twenty-fonr  hours.  The  sbei 
reported  the  offer  to  Turner  &  Otis  as  he  understood  it,  and  thi 
after  some  hesitation,  told  him  to  accept  the  offer  and  employ  W< 
ster.  Without  further  words  as  to  the  price,  the  sheriff  gave  the  k 
of  the  mill  to  Webster,  and  told  him  to  go  ahead. 

Now,  the  contention  of  plaintiffs  in  error  ia  that  the  case  turns 
the  law  of  agency;  that  they  never  personally  employed  Webstf 
that  the  sheriff  was  only  a  special  agent  with  limited  powers,  oi 
authorized  to  bind  them  by  a  contract  to  the  amount  of  one  doll 
and  fifty  cents  per  day  of  twenty-four  hours ;  that  Webster  is  char( 
able  with  notice  of  the  extent  of  the  sheriff's  authority,  and  can  e 
force  the  contract  as  against  the  plaintiffs  in  error  to  the  extent  oi 
of  such  authority.  For  any  contract  beyond  Aatamoant,  the  spec 
&gent  binds  himself  alone,  and  not  the  principal.  On  the  other  hoi 
the  defendant  in  error  contends  that,  where  services  are  contract 
for  and  rendered,  and  no  price  stipulated,  tbe  law  awards  reaaonal 
compensation  therefor,  and  that,  where  there  is  a  misunderstandi 
as  to  the  price,  tbe  one  party  understanding  it  at  one  sum  and  t 
other  at  a  different,  there  is  no  stipulation  as  to  the  price,  and  tb 
it  makes  no  difference  whether  the  contract  be  made  through  t 
agent  or  with  tbe  principal  directly.  In  the  case  at  bar,  be  oonten 
that  it  is  immaterial  that  the  conversation  and  misunderstandi 
were  with  the  sheriff, — tbe  agent, — and  that  the  rule  ia  just  tbe  sat 
as  though  the  talk  and  misunderstanding  had  been  with  Turner 

Otis  personally. 
*40       We  think  the  case  rests  upon  the  propositions  advanced  * 

the  defendant  in  error.  It  will  not  be  questioned  that,  wb( 
the  minds  of  two  contracting  parties  do  not  come  together  upon  t 
matter  of  price  or  compensation,  but  do  upon  all  other  matters  of  t 
contract,  and  the  contract  is  thereupon  performed,  tbe  law  awarde 
reasonable  price  or  compensation.  Thus,  where  shingles  were  so 
and  delivered,  at  $3.25,  but  there  was  a  dispute  aa  to  whether  t 
$3.25  was  for  a  bunch  or  for  a  thousand,  it  was  ruled  that,  unless  be 
parties  had  understandingly  assented  to  one' of  those  views,  there  w 
no  special  contract  as  to  price,  Greene  v.  Bateman,  2  Woodb.  &  '. 
359.  It  is  said  by  Parsons,  in  his  work  on  Contracts,  (volume  1, 
389,)  that  "there  is  no  contract  unless  the  parties  thereto  assei 
and  they  must  assent  to  the  same  thing,  in  the  same  sense."  He 
Webster  never  assented  to  a  contract  to  work  for  $1.50  a  day. 
agreed  to  do  a  certain  work,  and  did  it;  but  hie  usderstanduig  v 
that  he  was  to  receive  $5  per  day.  Turner  &  Otis  employed  him 
do  that  work,  and  knew  that  he  did  it;  but  their  understanding  v 
that  they  were  to  pay  but  $1.60  a  day.     In  other  words,  ttie  mii 
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of  the  parties  met  apon  everything  bat  the  compensation.  As  to 
that,  there  was  no  aggregatio  tnehtiium.  What,  then,  sfiould  resUt? 
Should  he  receive  nothing,  becaase  there  was  no  mutual  assent  to 
the  compensation?  That  were  manifest  injustice.  Should  his  un- 
derstanding bind  both  parties  ?  That  were  a  wrong  to  them.  Should 
theirs  control?  That  were  an  equal  wrong  to  him.  '  ^The  law,  dis- 
carding both,  says  a  reasonable  compensation  must  be  paid.  So  that 
if  the  negotiation  had  been  between  the  parties  directly,  and  this 
misanderstanding  bad  arisen,  the  rule  of  reasonable  compensation 
woald  unquestionably  have  obtained.  Now,  how  does  the  law  of  agency 
interfere  ?  The  proposition  of  law  advanced  by  counsel  for  plaintiflf 
in  error,  that  a  special  agent  binds  his  principal  to  the  extent  only 
of  the  authority  given,  and  himself  by  any  promise  in  excess,  is  clear. 
Bat  the  agent  made  no  promise  in  excess  of  his  authority.:  He  prom- 
ised that  which  he  was  authorized  to  promise.  Because  the 
*41      other  party  misunder*stood  the  extent  of  the  promise,  is  surely 

no  reason  for  holding  the  agent  bound  for  more  than  he  did  ^ 

in  fact  promise.  The  agent  has  rights  as  well  as  the  principal.  The 
work  is  not  done  for  his  benefit.  He  has  discharged  Ms  agency  in 
good  faith,  and  to  the  best  of  his  ability.  Why  should  be  be  mulcted 
in  any  sum  on  account  of  the  misunderstanding  of  the  party  with 
whom  he  contracted  ?  If  compensation  were  given  on  the  basis  of 
his  promise,  then,  if  his  promise  was  in  excess  of  his  authority,  he 
should  be  responsible  for  the  excess;  but  where  the  promise  is  ig- 
nored, and  compensation  given  on  the  basis  of  value  alone,  he  should 
not  be  charged  with  the  excess  of  such  value  above  his  authority. 
An  agent  is  responsible  for  good  faith.  That  is  not  questioned.  He 
does  not  insnre,  either  to  his  principal  or  the  opposite  party.  Act- 
ing in  good  faith,  and  to.  the  best  of  his  ability,  we  can  see  no  reason 
for  making  him  responsible  for  any  mere  misunderstanding.  Jus- 
tice is  done  to  all  parties  by  ignoring  any  promise  or  understanding 
as  to  compensation,  and  giving  to  the  laborer  reasonable  compensa- 
tion for  the  work  done,  and  requiring  the  party  receiving  the  benefit 
of  such  work  to  pay  a  just  and  reasonable  price  therefor. 

The  case  was  submitted  to  the  jury  upon  this  basis,  and  while  the  in* 
struction  asked  by  plaintiffs  in  error,  and  refused,  was  unquestion- 
ably good  law  in  the  abstract,  and  while  some  criticism  might  fairly 
be  placed  upon  one  of  the  instructions  given,  and  upon  the  answers  of 
the  jury  to  two  special  questions,  we  think  the  main  question  was 
fairly  presented,  and  that  no  error  appears  justifying  a  reversal  of  the 
judgment,  and  it  will  be  affirmed.  ^ 

(All  the  justioes  concurring.) 
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*4S      *T.  G.  Haoaiun,  for  Himself  and  others,  t;.  J.  A.  DrmiAB. 

July  Term,  1890. 

Dedication:  Cemetery:  Publio  Use.  P.  being  in  possession  of  a  qoarter 
section  of  land,  the  title  to  which  he  was  seeking  to  acquire  under  the 
homestead  law,  caused  a  small  tract  thereof  to  be  laid  off  for  a  boriid- 
ground.  Lots  were  staked  out,  comer-stones  set*,  and  a  plat  made.  His 
intention  was  to  donate  this  tract  for  a  public  burial-ground  forthe  neigh- 
borhood. This  was  in  1870.  In  1874  he  acquired  a  patent,  and  in  1877 
he  deeded  the  quarter  section  to  defendant,  who  purchased  with  full  no- 
tice. From  the  time  this  ground  was  laid  out  into  burial  lots  until  after 
the  conveyance  to  defendant,  the  public,  with  the  knowledge  and  eon- 
sent  of  P.,  treated  this  as  a  burial-ground,  and  from  year  to  year  buried 
the  dead  there.  Held  that,  though  P.  had  not  at  the  time  of  his  at- 
tempted dedication  the  title  to  the  land,  his  acts  at  that  time,  together 
with  his  subsequent  assent  to  the  use  of  the  ground  for  burial  purposes, 
amounted  to  a  dedication  which  was  binding  upon  him  and  his  grantee.^ 

Error  from  Clay  district  court. 
The  case  is  stated  in  the  opinion. 
C  Af.  Kellogg,  for  plaintiff  in  error. 
M.  M.  MiUer^  for  defendant  in  error. 

*  8ee  note  to  Franklin  Co.  y.  Lathrop,  9  Kan.  309.  See,  also,  Toualey  t.  Galena^ 
M.  &  S.  Co.,  post,  *S2S,  and  note. 

To  conatitnteayalid  dedication  of  land  to  public  use,  there  must  be  a  clear  and 
unequivocal  intention  to  dedicate.  Rozell  y.  Andrews.  (N.  T.)  8  N.  £.  Rep.  613; 
Tucker  v.  Conrad,  (Ind.)  2  N.  E.  Rep.  803;  Morse  v.  Zeize.  (Minn.)  24  N.  W.  Rep. 
287;  Graham  v.  Hartnett.  (Neb.)  7  ST.  W.  Rep.  280;  Qninn  y.  Anderson,  (Cal.)  11 
•  Pac.  Rep.  746;  Heiple  v.  City  of  East  Portland,  (Or.)  8  Pac.  Rep.  907.  A  dedica- 
tion may  be  effected  by  any  act  on  the  part  of  the  owner  clearly  indicating  his  in- 
tention. Brooks  y.  City  of  Topeka,  84  Kan.  277,  8  Pac.  Rep.  892.  A  dedication 
may  be  presumed  from  public  use  for  a  sufficient  period.  Howard  y.  State,  (Ark.) 
2  S.  W.  Rep.  831.  It  may  take  place  by  the  nlattmg  of  a  tract  of  land,  and  regis- 
tration of  the  plat.  State  v.  Schwin,  (Wis.)  26  N.  W.  Rep.  668;  by  pointing  out  the 
street  shown  upon  the  plat  to  purcnasers,  and  charjnng  a  higher  price  for  lots 
fronting  upon  it,  Eastland  v.  Fogo,  (Wis.)  27  N.  W.  Rep.  159;  by  the  conveyance 
of  lots  according  to  a  description  and  plan  showing  them  to  be  upon  public  streets^ 
In  re  Pearl  Street,  (Pa.)  6  Atl.  Rep.  480;  by  platting  lands  as  an  addition  to  a  town. 
recording  the  plat,  and  selling  lots  by  deeds  referring  to  the  recorded  plat»  Ful- 
ton V.  Town  of  Dover,  (Del.)  6  Atl.  ftep.  638;  Shea  y.  City  of  Ottumwa.  (Iowa,) 
24  N.  W.  Rep.  582;  Gregory  y.  City  of  Lincoln,  (Neb.)  14  N.  W.  Rep.  423;  and  when 
the  intention  is  apparent  on  the  face  of  the  plat,  there  need  not  be  any  declara- 
tion of  dedication,  either  oral  or  upon  the  plat,  Maywood  Co.  y.  Village  of  May- 
wood,  (111.)  6  N.  E.  Rep.  866.  Where  an  open  unplatted  space  appearing  on  a  plat 
is  not  designated  as  a  street  or  public  place,  the  question  whether  it  has  been  ded- 
icated as  such  is  to  be  determined  from  acts  in  pais,  user,  etc,  taken  la  connec- 
tion with  the  plat.  Hurley  v.  Mississippi  &  Rum  River  Boom  Co., (Minn.)  24  N. 
W.  Rep.  917.  But  to  establish  the  dedication  against  a  subsequent  purchaser  of 
the  lands,  there  must  be  something  in  the  plat,  or  in  the  course  of  title,  or  on  the 
ground,  to  show  the  intention.  An  oral  declaration  at  a  public  sale  Is  not  suffi- 
cient.   Schuchman  v.  Borough  of  Homestead.  (Pa.)  2  Atl.  Kep.  407. 

An  agreement  that.  If  the  owner's  neighbors  would  erect  a  fence  along  the 
road,  he  would  consent  to  its  use  by  Uiem  and  by  the  public,  is  sufficient  to  sho'vr 
the  intention  to  dedicate.  Hugh  v.  Haigh,  (Iowa,)  28  N.  W.  Rep.  660.  The 
knowledge  of,  and  passive  acquiescense  in,  the  use  of  an  uninclosed  and  unim- 
proved lot  for  highway  purposes,  until  the  owner  may  be  able  and  wiUlng  to  in- 
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Brbweb,  J.  This  was  an  aotion  brought  by  plaintiff  for  himself 
and  all  others  interested,  to  restrain  defendant  from  plowing  and  cul- 
tivating a«,  certain  tract  of  land  claimed  to  be  a  public  burial-ground. 
This  tract,  amounting  to  one  and  a  quarter  acres,  was  a  part  of  a 
quarter  section  taken  under  the  homestead  law.  The  testimony  is 
not  preserved  in  the  record,  but  the  ease  stands  simply  upon 
'43  the  pleadings,  find*ings  and  judgment.  The  findings  of  fact 
and  conclusions  of  law  are  as  follows : 

''(1)  That  Elmer  Putnam,  in  the  year  1870,  was  in  possession  of  the  S.  W. 
}  of  section  23,  T.  6,  B.  1  east,  in  Clay  county,  Kansas,  under  the  act  of  con- 
gress of  May  20, 1862,  for  securing  homesteads  to  actual  settlers  upon  the 
public  domain,  and  remained  in  possession  of  said  premises  for  five  years 
thereafter,  and  a  patent  was  issued  to  him  on  the  tenth  day  of  February,  1874. 
(2)  That  in  the  year  1870,  while  said  Putnam  was  in  possession  of  said  prem- 
ise's, the  burial-ground  described  in  the  petition  in  this  case  was  laid  off,  and 
lots  therein  staked  out,  and  corner-stones  set  at  the  corners  of  said  tract  of 
land,  with  the  consent  and  under  the  direction  of  said  Putnam;  and  a  plat 
tb^eof  was  made,  the  object  of  said  Putnam  being  to  donate  to  the  neighbor-  -   a 

hood  the  said  burial-ground  for  burial  purposes.    (3)  That  Hagaman,  the  {f 

plaintiff,  selected  a  lot  in  said  burial-ground,  and  buried  his  wife  thereon  Au-  ^ 

gust  7, 1870,  with  the  consent  of  said  Putnam.  (4)  That  since  said  time,  and 
prior  to  the  commencement  of  this  action,  there  were  buried  from  time  to 
time  and  year  to  year  twenty-five  different  persons  in  said  burial-ground,  with 
the  consent  of  said  Putnam,  and  before  he  sold  said  premises.  (5)  That  on 
December  17, 1877,  defendant  purchased  the  quarterHsection  in  question  from 
said  Putnam»  having  fuU  notice  of  the  fact  that  said  burial-ground  was  on 
said  quarter  section,  and  that  the  burials  had  been  there  with  the  consent  of 

dose,  does  not  constitute  dedication.  Tucker  v.  Conrad,  (Ind.)  2  N.  £.  Rep.  808. 
A  person  occupying  public  lands  intending  to  acquire  them  under  the  pre-emption 
or  homestead  laws,  cannot  dedicate  them  to  public  use  until  he  has  done  every- 
tUng  necessary  to  obtain  a  title.  Smith  v.  8mith,  84  Ean.  2d8.  8  Pac.  Rep.  ^. 
See.  also,  Ryan  v.  Kennedy,  (Iowa,)  17  N.  W.  Rep.  142. 

Tltere  cannot  be  a  dedication  to  a  limited  portion  of  the  public.  Trerice  v.  Bar- 
teau.  (Wis.)  11  N.  W.  Rep.  244. 

The  dedication  is  not  complete  without  acceptance  by  the  public,  Rozell  v.  An- 
drews. (N.  Y.)  8  N.  E.  Rep.  518;  EasUand  v.  Fogo,  (Wis.)  27  N.  W.  Rep.  159; 
XoTse  V.  Zeize;  (Minn.)  24  N.  W.  Rep.  287;  Trence  v.  Barteau,  (Wis.)  11  K.  W. 
Rep.  244;  Buskirk  v.  Strickland,  (Mich.)  Id.  210;  and  the  acceptance  must  take 
place  within  a  reasonable  time,  otherwise  the  offer  to  dedicate  will  be  deemed 
withdrawn,  Cass  Co.  v.  Banks.  (Mich.)  7  K.  W.  Rep.  49.  The  acceptance  may  be 
ehown  by  any  act  of  the  public  authorities  indicating  the  intention.  Brooks  v. 
Gxj  ofTopekft,  84  Kan.  277,  8  Paa  Rep.  892.  It  may  be  shown  inpaU  by  user  by 
the  public;  as  by  travel  over  the  street,  and  by  acts  of  public  officers  recogpiizing 
and  adopting  the  dedication.  Town  of  LakeView  v.  Lebahn,  (111.)  9  N.  E.  Itop.  269;  . 
People  V.  Lohfilem,  (N.  Y.)  5  N.  E.  Rep.  783.  See,  also,  Maywood  Co.  v. Village  of 
Msywood,  (111.)  6  K.  £.  Rep.  866.  User  for  such  a  length  of  time,  and  to  sudi  an 
extent,  as  to  show  that  public  convenience  requires  the  road,  is  a  sufficient  ac- 
ceptance, without  any  formal  act  by  the  municipal  officers.  Eastland  v.  Fogo, 
(Wis.)  27  N.  W.  Rep.  159.  The  user  must  be  for  such  a  length  of  time  that  an 
aoxpiaace  can  be  presumed,  and  two  or  three  weeks  is  not  a  sufficient  period. 
Lau^in  v.  City  of  Washington,  (Iowa,)  19  N.  W.  Rep.  819.  Mere  user  for  a 
period  of  less  than  20  years,  without  any  act  of  the  municipal  authorities,  laying 
oQt,  repairing,  or  improving,  will  not  amount  to  acceptance.  In  re  Rebuilding 
Bridge,  (N.  Y.)  8  N.  £.  Rep.  679.  Where,  out  of  90  feet  dedicated  for  a  street,  the 
dty  only  opened  60  feet,  U  will  be  held,  after  a  lapse  of  25  years,  that  It  onlv 
accepted  the  dedication  to  that  extent  Bell  v.  City  of  Burlington,  (Iowa,)  27  N. 
W.  Bep.  M5. 
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Putnam,  tbe  gtaotor.  (6)  That  aaid  defendant  has  rafnaed  to  allow  fn 
burials  to  be  made  in  said  bnrlal-pxmnd,  and  has  plowed  up  a  portion  o 
SHme.  (7)  Tbat  two  or  tbree  tombatones  have  been  erected  in  said  bi 
giound." 

Aa  conclusions  of  law,  tbe  court  finds: 

"(1)  That  the  defendant  ought  to  he  perpetually  enjofned  from  cnltivi 
an;  portion  of  said  buriHl-ground,  and  from  Interfering  with  any  of  the gi 
therein.  (2)  The  defendant  should  be  enjoined  from  interfering  witt 
plaintiff,  or  the  relations  of  tlie  peraona  buried  in  aaid  burial-ground,  ii 
tering  upon  said  ground  for  the  purpose  of  fencing  or  ornamei 
*44  the  same.  *(3)  Tbat  plaintiff,  and  others  whom  here  presents 
all  pei-sons  whomsoever,  should  be  enjoined  from  making  fu: 
burials  in  said  burial-ground.  (4)  That  the  plaintiff  and  defendant  st 
each  pay  one-haif  of  tlie  costs  of  this  action." 

Of  so  muob  of  the  conclasioDB  of  law  and  judgment  ae  restraini 
farther  u^e  of  this  ground  for  burial  purposes,  and  apportions  c 
plaintiff  ia  error  complains.  It  is  urged  tbat  these  findings  sht 
full  dedication  for  burial  porposes,  and  that  snch  dedication  ah 
be  upheld.  And  we  think  the  claim  is  well  founded.  Tbe  fact 
Putnam  intended  a  dedication,  is  afSrmativel;  found.  He  procei 
to  lay  off  tbe  ground  into  lots,  and  set  corner-stones,  and  to  pre 
a  plat.  He  permitted  its  use  for  burial  purposes.  &b  against  i 
no  better  evidence  of  a  dedication  is  required.  It  was  held,  in  ( 
V.  Ortman,  11  Kan.  *&9,  tbat,  where  it  is  proven  that  parties  in 
a  dediaation,  and  take  steps  to  carry  that  intention  into  effect, 
slight  testimony  will  sustain  a  finding  that  such  dedication  was  in 
made.  Here,  the  intent  is  proven,  and  the  facts  found  clearly  ee 
lish  the  dedication  as  against  Putnam.  Counsel  for  defendant  s 
to  claim  that  time  is  essential  to  perfaot  such  a  dedication.  W 
not  so  understand  the  law.  Where  uter  alone  is  relied  on,  then 
question  of  time  may  become  important.  Tbe  role  is  well  Btate< 
Chancellor  Kent  in  his  Commentary,  (volume  3,  side  p.  451 :) 

"The  true  principle  on  the  BUbject  to  be  deduced  from  the  authorities 
prebend  to  be  that.  If  there  be  no  otherevidenceof  a  grant  or  dedication 
the  presumption  arising  from  the  fact  of  acquiescence  on  the  part  ol 
owner  in  the  free  use  and  enjoyment  of  the  way  as  a  public  road,  the  pi 
of  twenty  years  applicable  to  incorporeal  rights  would  be  required,  aa  I 
the  usual  and  analogous  period  of  limitation.  But  If  there  were  dear, 
quivocal,  and  decisive  acta  of  the  owner,  amounting  to  an  explioitmanif 
tion  of  his  will  to  make  a  permanent  abandonment  and  dedication  ol 
land,  those  acts  would  be  suiBclent  to  establish  the  dedication,  within  an 
termediate  period,  and  without  any  deed  or  other  writing." 

*4K  *tt  is  further  urged  that,  at  tbe  time  Putnam  laid  ofiF 
ground  into  lota,  and  prepared  the  plat,  tbe  title  was  nc 
him,  but  in  the  United  States.  His  acts,  therefore,  were  not  tbe 
of  tbe  owner.  This  in  one  sense  is  true.  But  he  had  an  inch 
title.  He  was  doing  tbat  which  wontd  ripen  into  a  title.  He 
not  a  stranger  to  the  land.  As  against  every  one  but  the  gov 
ment,  he  was  in  a  qualified  sense  the  owner;  and  he  oarhec 
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that  wbieh  be  was  doing  until  he  had  perfected  the  title ;  and  after 
that,  he  permitted  the  use  of  this  land  for  barial  purposes.  His  sub- 
Beqaent  assent  was  an  affirmance  of  all  prior  acts.  While  perfect- 
ing his  title,  he  dedicated  this  burial-groand.  After  perfecting  it, 
be  permitted  its  use.  He  is  estopped  to  deny  that  this  is  a  public 
barial-groond;  and  the  defendant,  purchasing  with  notice,  occupies 
no  better  position. 

The  judgment  will  be  modified,  and  the  case  remanded,  with  in- 
stractions  to  strikeout  that  part  of  the  judgment  which  restrains  fut- 
ure and  farther  burials,  and  to  render  judgment  in  favor  of  the  plain- 
tiff for  all  costs. 

(All  the  justices  concurring.) 


L.  C.  Bond  t?.  Q.  W.  Whitb. 

July  Term.  1880. 

1.  Aoticm:  Pendency  of  Prior  Action:  Defense.  The  pendency  of  a 
prior  action  is  a  defense  in  an  action  of  forcible  entry  and  detainer,  to  the 
same  extent  as  in  any  other  action.^ 

2. :  Api>eal:   Action  Pending.    Where,  in  an  action  commenced 

before  a  Justice  of  the  peace,  after  trial  had  and  judgment  rendered,  an 
appeal-bond  is  duly  filed  and  approved,  the  appeal  is  thereby  perfected, 
and  the  action  is  still  pending,  although  no  tr^cript  has  been  filed  with 
the  derk  of  the  district  court. 

8 :  Forcible  Entry  and  Detainer:  Evidence.    In  an  action  of 

forcible  entry  and  detainer,  conmienced  March  26»  1879,  the  defendant, 
upon  the  trial,  offered  the  transcript  of  the  record  of  an  action  before 
*46       a  justice  of  the  peace,  of  the  same  nature,  between  the  same  parities, 
and  for  the  recovery  of  the  same  land,  which  transcript  contained  all 
the  proceedings  before  the  justice,  and  showed  that  on  March  19,  1879,  a 
judgment  was  rendered  in  said  action,  and  on  the  same  day  an  appeal- 
bond  was  duly  filed  and  approved.    Held,  that  such  transcript  was  com- 
petent testimony,  as  tending  to  show  the  pendency  of  another  action. 

Error  from  Neosho  district  court. 
The  case  is  stated  in  the  opinion. 
L.  Stillwellf  for  plaintiff  in  error. 
Hutchinga  d  Denison,  for  defendant  in  error. 

Bbewbb,  J.  This  was  an  action  of  forcible  entry  and  detainer, 
eommeneed  in  a  justice's  court  by  White,  plaintiff  below,  against 
Bond,  defendant  below,  to  obtain  restitution  of  a  quarter  section  of 

'Bee,  also,  ChaUiss  v.  Smith,  2S  Kan.  *568.  A  case  once  leg^ally  commenced  con- 
^nea  in  existence  until  some  afBrmative  action  discontinuing  it.  Smith  v.  £u- 
^kft  Bank,  PMC,  *681.    See  Mullen  y.  Mullock,  22  Ean.  *698,  and  note. 
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land  in  Neosho  connt;.  White  reeoTsred  before  the  jastioe,  and  B 
appealed.  The  trial  in  the  district  court  again  resulted  in  favo 
White,  and  Bond  brings  the  oauae  to  this  court  for  review. 

We  shall  pasB  the  first  question  pieaented  by  counsel,  with 
simple  remarlc  that  we  oousider  the  complaint  sufficient.  It  wa 
pleading  in  the  jnatice's  court,  and  the  defendant  could  in  no  man 
have  been  tnisled  by  it.  The  ooly  question  we  deem  it  necesaaij 
oonsider  is  a  ruling  on  the  admissibility  of  certain  testimony  offe 
by  defendant.  This  testimony  was  a  transcript  of  the  record  of 
action  between  the  same  parties.  By  this  transcript  it  appeared  tt 
on  February  25, 1879,  plaintiff  commenced  an  action  of  forcible  eo 
and  detainer,  for  the  recovery  of  the  possession  of  the  same  la 
The  complaint  charged  the  forcible  entry  and  the  notice  to  quit  uj 
tbe  same  day,  as  was  alleged  in  the  complaint  in  the  case  at  t 

Indeed,  the  two  cases  were  in  all  respects  alike.  The  tr 
*47       script  further  showed  that  the  'case  proceeded  to  trial  i 

judgment  on  the  nineteenth  day  of  March,  1ST9;  and  that 
the  same  day  an  appeal-bond  was  duly  filed  and  approved.  '. 
present  action  was  commenced  March  26,  1879.  We  think  this  ( 
.dence  was  competent.  It  tended  to  show  another  action  pending 
tween  the  same  parties.  It  was  a  complete  record, — a  transcript 
the  entire  proceedings  before  tbe  justice, — all  that  he  could  autbei 
cate.  The  filing  and  approval  of  tbe  appeal-bond  perfected  tbe 
peal.  St.  Louis,  L.  &  D.  B.  Co.  v.  Wilder,  17  Kan.  243;  Cor 
Laws  1879,  p.  720,  %  122.  Whether  the  justice  filed  the  transci 
with  the  clerk  of  the  district  court  before  the  twenty-sixtb  of  Ma 
or  within  the  twenty  days  prescribed  by  statute,  is  immatei 
Tbe  appeal  was  perfected,  and  there  was  a  case  pending.  As  agai 
the  admissibility  of  this  record,  counsel  for  defendant  in  error  si 

"It  neither  piovedthat  an  action  w&a  pending,  nor  that  a  judgment  < 
in  force.  It  simpl;  showed  that  a  long  time  previous  a  case  bad  been  ti 
between  tbe  same  parties,  and  dismisseil,  and  that  White  appealed  from 
order  of  dismissal,  since  which  one  or  more  regular  terms  bad  elapsed.  D: 
Comp.  Laws,  p.  322.  g  20.  The  records  of  tbe  district  court  were  the  1 
and  only  evidence  of  the  pendency  or  dlaposition  of  that  case  after  it  was 
pealed  to  that  court;  but  thej  were  not  offered,  because  counsel  knew  t 
would  neither  show  a  judgment  on  the  merits,  nor  a  suit  pending.  Theco 
would  take  judicial  notice  of  the  dismissal  or  disposition  that  had  been  m 
of  that  cose  in  that  court,  and  hence  knew  tliis  transcript  to  be  Immuter 
State  V,  Bowen,  16  Kan.  475.  The  offering  of  this  transcript,  under  the  i 
cumstances,  when  the  production  of  tbe  records  of  tbe  district  court  th 
present  in  the  room  would  have  shown  whether  the  action  was  pending,  I 
been  dismissed  without  prejudice,  or  gone  to  judgment  on  the  merits,  i 
mere  trifling.  The  question  whether  one  jtidgment  or  action  of  this  i. 
pending  is  a  bar  to  another.  Is  not  presented  by  the  record.  The  transci 
offered,  if  it  had  been  introduced,  would  not  haveproved  either.     Thefon 

judgment  was  vacated  by  the  appeal,  and  whether  another  bad  bi 
*48      rendered,  or  the  action  *wa3  still  pending,  or  bad  been  dismissed  wi 

out  prejudice,  no  proof  was  offered." 
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In  leply,  it  may  be  said  that  the  district  court  in  the  trial  of  one 
case  does  not  take  judicial  notice  of  the  proceedings  in  other  cases, 
even  though  on  its  own  records.     They  must  be  offered  in  evidence, 
as  any  other  facts.    We  do  not  know  that  the  court  placed  its  ruling 
upon  any  such  ground;  for,  in  objecting  to  this  evidence^  counsel  ran 
through  nearly  the  entire  catalogue  of  possible  objections  to  the  ad- 
mission of  testimony,  and  nothing  indicates  upon  what  ground  the 
decision  was  placed.     Even  if  the  record  of  the  district  court  showed 
no  action  in  respect  to  that  case,  or  even  failed  to  show  the  existence 
of  the  case,  it  would  not  follow  that  the  action  was  not  pending. 
The  appeal  was  perfected.     There  was  a  case  in  existence,  and  no 
omission  or  neglect  of  the  justice  could  destroy  it.     The  plaintiff 
might  dismiss  it,  but  the  records  should  show  such  a  dismissal.    His 
neglect  would  not  dismiss  or  abate  it.     Gases  once  legally  commenced 
continue  until  some  affirmative  action  is  shown  discontinuing  them. 
After  the  appeal  is  perfected,  the  dismissal  or  other  disposition  of  the 
case  should  appear  on  the  records  of  the  district  court.     Counsel  of- 
fered the  entire  transcript  of  the  case  before  the  justice.     That  dis- 
closed affirmatively  the  continued  existence  of  the  action.     Whether, 
if  that  had  been  admitted,  be  could  or  would  have  followed  it  up  by 
the  records  of  the  district  court  showing  action  in  the  case  there  and 
continuance  from  term  to  term,  we  can  only  conjecture.    It  was  use- 
less to  offer  records  of  continuance  or  other  action  in  a  case,  till  its 
identity  with  the  one  on  trial  was  shown. 

It  seems  to  us,  therefore,  that  this  was  testimony  which  fairly  tended 
to  prove  the  pendency  of  another  action  between  the  same  parties  for 
the  same  cause.  If  such  prior  action  existed,  it  was  a  good  defense 
to  this.  Whatever  may  be  the  force  or  effect  of  a  judgment  in  forci- 
ble entry  proceedings  upon  subsequent  actions,  the  same  rule  obtains 
as  to  the  effect  of  a  pending  action,  as  in  other  cases.     A  party  may 

not  be  vexed  by  two  actions  at  the  same  time,  for  the  same 
*49      thing;  *and  this  is  true,  and  equally  true,  whether  they  be 

forcible  entry,  replevin,  or  on  promissory  notes.  "The  law 
abhors  a  multiplicity  of  actions,  and  therefoie,  whenever  it  appears  on 
record  that  the  plaintiff  has  sued  out  two  writs  against  the  same  de- 
fendant for  the  same  thing,  the  second  writ  shall  abate:  for,  if  it 
were  allowed  that  a  man  should  be  twice  arrested,  or  twice  attached 
by  his  goods  for  the  same  thing,  by  the  same  reason  he  might  suffer 
infinitum^  and  it  is  not  necessary  that  both  should  be  pending  at  the 
time  of  the  defendant's  pleading  in  abatement;  for,  if  there  was  a 
writ  in  being  at  the  time  of  suing  out  the  second,  it  is  plain  the  sec- 
ond was  vexatious  and  ill,  ab  initw,"  1  £ac.  Abr.  28.  See,  also, 
Capehart  v.  Van  Gampen,  10  Minn.  158,  (Gil.  127;)  Harris  v.  John- 
son, 65  N.  C.  478 ;  Gambsy  v.  Ray,  52  N.  H.  513;  Gregory  v.  Greg- 
ory, 88  N.  Y.  Snpr.  Ct.  1;  Mullen  v.  Mullock,  22  Kan.  *598.  No 
reason  exists  why  a  party  should  be  permitted  to  maintain  at  the 
same  time  more  than  one  suit  in  forcible  entry.     If  he  is  conscious 


38  KANSAS  BEPORTS. 

of  mistake  in  the  one  he  has  commenced,  let  him  abandon  it»  and  try 
again.  Bat  be  has  no  right  to  harass  the  defendant  by  mere  molti- 
pUciiy  of  actions. 

For  this  error  in  the  trial,  the  judgment  must  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


*60  ♦State  of  Kansas  v.  John  Wilson. 

July  Term,  1880. 

1.  Beplevin:  Process:  Irregrularity.  Where  it  appears  from  an  order  of 
replevin  that  it  was  issued  out  of  the  district  court  of  the  county  in  which 
it  was  served;  that  it  was  duly  addressed  to  the  sheriff  of  the  county; 
that  it  stated  the  names  of  the  parties  to  the  action;  that  it  commanded 
the  sheriff  to  take  the  property  described  in  the  writ,  deliver  it  to  the 
plaintiff,  and  make  due  return  of  the  order;  and  was  also  signed  by  the 
clerk  of  the  court  in  his  official  capacity,  and  authenticated  with  the  offi- 
cial seal  of  the  court;  Tield^  that  the  process  is  not  void,  notwithstanding 
the  absence  of  a  statement  in  the  body  of  the  order,  of  the  court  in  which 
the  action  was  brought.  The  omission  can  only  be  considered  an  irregu- 
larity, and  is  not  fatel  to  the  validity  of  the  writ. 

2. :  Authority  of  Officer.  The  officer,  in  executing  the  order  of  de- 
livery in  a  replevin  action,  has  authority  to  take  into  possession  the  prop- 
erty therein  mentioned  before  delivering  a  copy  of  the  order  to  the  person 
charged  with  the  unlawful  detainer  of  the  property,  or  leaving  the  copy 
at  his  usual  place  of  residence. 

Appeal  from  Chautauqua  district  court. 
The  case  is  stated  in  the  opinion. 
C.  J.  Peckham,  for  appellant. 
J.  D.  McBrian,  for  the  State. 

HoBTON,  C.  J.  John  Wilson,  defendant  in  the  court  below,  was 
charged  with  a  violation  of  the  provisions  of  section  165,  o.  81,  of  the 
crimes  act,  in  resisting  and  obstructing  E.  G.  Jaquith,  a  deputy-sher- 
iff of  the  county  of  Chautauqua,  while  attempting  to  execute  an  order 
of  replevin  in  that  county.  He  was  convicted,  adjudged  to  pay  a  fine 
of  $100,  and  all  costs.  He  now  appeals  to  this  court.  The  mam 
allegations  of  error  relied  upon  to  reverse  the  judgment  are — 
*61  First,  *that  the  district  court  erred  in  not  finding  the  par- 
ported  order  of  replevin  introduced  in  evidence  was  void  upon 
its  .face,  and  insufficient  to  protect  the  officer;  second,  that  the  court 
erred  in  not  finding  the  service  of  the  order  of  replevin  insufficient 
upon  the  evidence. 

The  imperfection  alleged  in  the  writ  was  the  absence  of  any  state- 


*^ 


STATE  V.  WILBON.  '89 

ment  in  the  body  of  the  order  of  the  oonri  itt  which  the  action  was 
brought.  It  appears  from  the  writ  that  it  was  duly  addressed  to  the 
Bherifif  of  Chautauqua  county;  it  stated  the  names  of  the  parties  to 
the  action ;  commanded  the  sheriff  to  seize  the  property  described  in 
the  writ  and  deliver  it  to  the  plaintiff;  and  also  to  make  return  of 
the  order  on  the  twenty-first  of  November,  1879.  It  was  attested  as 
follows:  "In  witness  whereof,  I  have  hereunto  signed  my  name  and 
affixed  the  seal  of  said  court,  at  my  office  in  Sedan,  in  said  county, 
this  thirteenth  day  of  November,  A.  D.  1879.  T.  N.  Kino,  Clerk 
of  the  District  Court," — and  was  authenticated  by  the  official  seal  of 
the  district  court  of  Chautauqua  county. 

The  omission  referred  to  was  not  fatal,  and  at  most  can  be  re- 
garded only  as  an  irregularity.  The  writ  showed  thai  it  issued  out 
of  the  district  court  of  Chautauqua  county,  and  cannot  be  held  void. 
Coansel  contends  that  even  if  the  omission  stated  failed  to  vitiate 
the  order  of  delivery,  that  the  officer  was  guilty  of  attempting  unlaw- 
ful and  unauthorized  acts,  in  breaking  into  defendant's  inclosure,  4 
and  using  force  to  obtain  the  cattle  described  in  the  writ  without  hav-  ' 
ing  first  made  due  service  of  it  on  defendant. 

Section  181  of  the  Code  provides: 

"Tbe  sheriff  shall  execute  the  order  by  taking  the  property  therein  men- 
tioned. He  shall  also  deliver  a  copy  of  the  order  to  the  person  cbargecl  with 
theoniawf  ul  detainer  of  the  property,  or  leave  such  a  copy  at  his  usual  place 
of  residence." 

Section  187  further  provides : 

"The  sheriff,  or  other  offlcert  in  the  execution  of  the  order  of  delivery,  may 
break  open  any  building  or  inclosure  in  which  the  property  clainied,  or  any 
part  thereof,  is  concealed,  but  not  until  he  nas  been  refused  an  en- 
^52       trance  into  said  bnild*ing  or  inclosure,  and  the  delivery  of  :^e.  prop- 
erty, after  having  demanded  the  same." 

The  evidence  discloses  the  following  state  of  facts :  That  on  the 
day  charged  in  the  complaint  the  defendant  bad  in  his  inclosure,  in 
a  public  place,  certain  cattle ;  that  the  entrance  gate  to  the  inclosure 
was  secured  by  a  chain  aronnd  the  gate  and  adjoining  post,  fastened 
by  a  lock;  that  the  deputy  sheriff,  having  in  his  hands  for  service 
the  order  heretofore  mentioned,  went  to  the  defendant,  exhibited  to 
him  the  order,  and  orally  demanded  possession  of  said  cattle;  that 
defendant  did  not  deliver  the  cattle  upon  the  demand,  but  asked  for 
time  to  consult  his  attorneys;  that  the  officer  thereupon  went  to  de- 
fendant's inclosure,  and,  with  an  axe,  broke  the  fence  sufficiently  to 
open  the  gate,  and,  proceeding  into  the  inclosure,  attempted  to  drive 
the  cattle  therefrom;  that  before  he  had  succeeded  in  so  doing,  de- 
fendant came  to  the  inclosure,  closed  the  gate  and  thus  prevented 
the  officer  from  driving  out  the  cattle ;  that  at  the  time  of  such  occur- 
noee,  the  officer  had  not  delivered  to  defendant,  or  left  at  his  usual 
place  of  residence,  a  copy  of  the  order. 

The  statute  certainly  does  not  require  the  order  of  replevin  to  be 
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served  before  tbe  property  can  be  taken ;  and  the  enggeBtion  that 
attempt  to  seisse  the  property  under  the  writ  before  servioe  on 
defendant,  was  illegal,  is  irithout  merit.  The  writ  was  exhibited 
the  defendant,  and  the  poasesBion  was  demanded  of  him,  and  thi 
after  the  officer  had  tbe  legal  right  to  break  open  the  inelosure 
which  the  property  was  kept,  and  take  the  same.  If  section  181 
conetrued  literally,  the  officer  wonid  be  requited  to  execute  the  oi 
in  the  first  ioBtance  by  taking  tbe  property  into  posBesBion,  and 
erwards  delivering  a  copy.  We  suppose,  however,  that  it  is  imi 
terial  whether  posseasion  ia  taken  before  or  after  the  delivery  of 
copy. 

The  jadgment  of  the  district  court  will  be  affirmed. 

^AU  the  justices  concurring.) 


*8tite  of  Kansas  r.  John  Dbam. 


Costs:  Froeeoutiiig  Witness.  The  district  ooart  has  no  power,  under 
tion  16.  c.  82,  Gomp.  Laws  1879,  to  adjudge  aoy  coste  againat  tbe  c 
plaining  witness.' 

Appeal  from  Ellis  district  conrt. 

The  case  is  stated  in  the  opinion. 

A.  D.  Oilkcion  and  J.  0.  Mohler,  fox  appellant, 

Z>.  C.  NeUit,  for  the  State. 

HoBTON,  C.  J.  The  facts  in  this  case  are  substantially  as  folio 
On  the  nineteentb  day  of  february,  16S0,  complaint  was  made 
William  McKay,  before  G.  W.  Huhpbbes,  justice  of  the  peace  of 
lis  county,  against  John  Dean,  under  section  8,  art.  2,  0.  83,  Coi 
Laws  1879.  Upon  examination,  the  jastice  found  there  was  rea 
to  fear  tbe  commission  of  tbe  offense  charged  in  the  complaint,  i 
required  tbe  said  John  Dean  to  enter  into  a  recognizance  for  his 
pearance  before  tbe  district  court  on  tbe  first  day  of  tbe  next  te 
etc.  Upon  the  hearing  bad  in  the  district  court  on  March  26,  If 
tbe  court  discharged  the  recognizance  taken,  and  adjadged  the  ci 
as  follows :     To  the  defendant,  John  Dean,  the  costs  in  the  juBti< 
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court,  amounting  to  seven ty-nine  dollars  and  twenty.five  cents;  and 
to  the  complaining  witness,  William  McKay,  the  costs  in  the  district 
coart,  amounting  to  eighty  dollars  and  tbirty-fiye  cents.  Execution 
was  ordered  to  issue,  to  collect  said  sums.  William  McKay  excepted, 
and  brings  the  case  here  on  appeal. 

Section  16  of  the  Criminal  Code  provides  that,  "upon  the  ap- 
*54  pearance  of  the  respective  parties,  and  in  cases  *where  there 
is  no  complaint,  the  court  shall  examine  the  evidence,  and 
may  either  discharge  tbe  recognizance  taken,  or  require  a  new  re- 
cognizance, as  the  circumstances  of  the  case  may  require,  for  such 
time  as  shall  appear  necessary,  not  exceeding  one  year;  and,  in  such 
cases,  costs,  shall  be  adjudged  according  to  the  discretion  of  the 
court." 

In  State  v.  Menhart,  9  Kan.  *98,  the  question  rose  directly  as  to 
whether  the  complaining  witness  in  a  proceeding  to  prevent  the  com- 
mission  of  an  offense  under  said  article  2,  o.  82,  was  liable  for  the 
costs  in  a  case  where  the  justice  holds  that  there  is  no  cause  for  bind- 
ing over  the  accused.  It  was  held  be  was  not.  The  court  said: 
"The  witness  is  not  a  party  to  the  proceeding."*  Following  that  de- 
cision, the  result  is  obtained  that,  in  the  case  at  bar,  the  complaining 
witness  was  not  a  party  to  the  proceeding  in  the  district  court  so  as 
to  make  him  liable  for  costs,  and  that  the. discretion  of  the  court  in 
taxing  eosts  is  limited  to  the  parties  before  it,  torwit,  the  state  and 
the  defendant.  The  complaining  witness  cannot,  thereforCi  be  ad- 
judged to  pay  any  costs. 

The  judgment  must  be  reversed,  and  cause  remanded. 

(All  the  justices  concurring.) 


BoASD  OF  Com'bs  of  Nsosho  Co.  V.  Thou  AS  Lbaht  and  others. 

July  Term,  1880. 

1.  County  Treasurer:  Amount  of  Bond.  L.  was  elected  treasurer  of 
Keosho  county  for  the  term  commencing  the  first  Tuesday  of  July.  1870. 
After  his  election,  and  before  be  entered  upon  the  discharge  of  the  duties 
of  his  office,  he  executed  to  the  state  of  Kansas  a  bond,  with  sufficient 
sureties,  in  tbe  penal  sum  fixed  by  the  board  of  county  commissioners  of 
the  county  of  Keosho,  conditioned  according  to  law;  which  bond  was 
duly  accepted  and  approved.  Afterwards,  L.  filed  his  oath  of  office,  and 
entered  upon  the  discharge  of  his  official  duties.    Owing  to  a  large  in- 

*55  crease  of  the  taxable  ^property  of  the  county,  and  a  corresponding  in- 
crease in  the  taxes  to  be  collected,  the  county  board,  on  January  8, 
1872.  made  an  order  that  L.  increase  bis  official  bond  as  treasurer  to  the 
som  of  $150,000.  On  January  20, 1872,  in  accordance  with  the  direction 
of  the  county  board,  L.  and  certain  securities  executed  a  new  or  addi- 
tional bond.  Heldt  that  the  county  commissioners  had  the  power  to  re^ 
quire  such  new  bond;  and/urther  held,  that  the  bond  is  valid. 


^ 
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2.  :  3ond:  Excess  of  Fees.    Under  section  7,  c.  89,  Gen.  St.  1868, 

any  excess  over  two  thousand  dollars  which  accrued  from  the  fees  of  a 
treasurer,  as  allowed  by  law.  was  to  be  paid  into  the  county  treasury, 
and  placed  to  the  credit  of  the  county,  where  the  population  of  the  county 
was  less  than  15,000.  Such  excess,  when  retained  by  the  treasurer,  is 
recoverable  in  an  action  brought  upon  the  treasurer's  bond  in  the  name 
of  the  board  of  county  commissionei's  of  the  de&auded  county. 

Error  from  Neosho  district  court. 

Tliomas  Leahy  was  elected  treasurer  of  Neosho  county  for  the  term 
of  two  years,  commencing  on  the  first  Tuesday  of  July,  1870.  The 
other  defendants  were  sureties  on  his  second  or  additional  bond.  Be- 
fose  entering  upon  the  duties  of  his  office,  Leahy  executed  a  bond  as 
treasurer.  At  the  general  election  in  1871,  a  new  board  of  commis- 
sioners was  elected  in  the  county,  and  under  the  direction  of  this 
board  Leahy  executed  the  bond  sued  on.  On  May  31,  1875,  the 
board  of  county  commissioners  of  Neosho  county  conmienced  this  ac- 
tion upon  the  second  bond,  of  date  of  January  20,  1872,  to  recover 
$1,073,  an  alleged  balance  of  fees  for  the  year  ending  July  2,  1872. 
No  service  of  summons  was  had  upon  the  treasurer,  and  the  case 
proceeded  against  the  sureties.  Trial  at  the  November  term,  for  1877, 
by  the  cdurt,  and  judgment  rendered  at  the  April  term,  1878,  in  favor 
of  the  defendants.  The  following  are  the  special  findings  of  the 
court : 

*' (1)  That  at  the  regular  election  for  coimty  ofiicers,  held  in  Neosho  county 
in  November,  1869,  the  defendant  Thomas  Leahy  was  duly  elected  treasurer 
of  said  Neosho  county  for  the  term  commencing  on  the  first  Tuesday  of  July, 
1870,  and  ending  two  years  thereafter. 

'*(2)  That  said  defendant  Leahy,  after  his  said  election,  and  before  he 
*56  entered  upon  the  discharge  of  his  duties  as  said  ^treasurer,  and  at 
the  proper  time,  duly  executed  to  the  state  of  Kansas  a  bond,  with 
sufficient  sureties,  in  a  penal  sum  such  as  the  board  of  county  commissioners 
of  the  county  of  Neosho  had  directed,  conditioned  according  to  law,  for  the 
faithful  perf6ftnaiice  of  all  and  singular  his  duties  as  said  county  treasurer, 
which  bond  the  said  board  of  commissioners,  in  due  session  assembled,  when 
all  were  present;  duly  approved;  and  thereupon  the  said  bond  was,  within  the 
proper  time,  with  the  approbation  of  said  board  indorsed  thereon  by  the  clerk 
of  the  said  county  :of  Neosho,  filed  in  the.  office  of  the  said  county  clerk. 

"(8)  That  said  defendant  Leahy,  within  the  proper  time,  duly  took  and 
subscribed  his  oath  of  office,  which  oath  was  in  the  proper  time  and  manner 
filed  in  the  office  of  said  county  clerk;  and  thereupon  said  defendant  Leahy, 
on  the  first  Tuesday  of  July,  1870,  entered  upon  the  duties  of  the  office  of 
county  treasurer  of  said  Neosho  county,  and  continued  in  the  exercise  and 
discharge  of  said  duties  until  the  expiration  of  his  said  term  of  office,  which 
was  the  first  Tuesday  of  July,  1872. 

"(4)  That  at  a  regular  session  of  the  board  of  county  commissioners  of  said 
Neosho  county,  held  January  8, 1872,  the  said  board  made  an  order  that  said 
defendant  Leahy  increase  his  bond  as  said  treasurer  to  the  sum  of  one  hun- 
dred  and  fifty  thousand  dollars,  and  that  the  bond  sued  on  in  this  case  was 
given  in  obedience  to  said  order.  There  was  no  consideration  for  the  giving 
of  said.bond  further  than  said  order  of  the  board  would  constitute  aoonaider- 
ation. 
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"(5)  That  dtulng  the  year  ending  July  2, 1872,  the  said  defendant  Leahy, 
as  said  county  treasurer,  demanded  and  received  comtnissions  and  fees,  by 
virtue  of  his  said  office,  to  the  amount  of  three  thousand  and  seventy-three 
dollars,  some  of  which  were  received  prior  to  the  execution  of  the  bond  sued 
on,  and  some  after.  .  r.  '^  r^y 

*'(6)  That  the  said  sum  of  CSyOTS  was  $1,073  in  excess  of  theamount  which 
the  said  defendant  Leahy  was  allowed  and  entitled  to  as  a.  compensation  for 
his  services  as  such  treasurer  for  the  year  ending  July  2, 1872,  which  sum  of 
$1,073  said  defendant  neglected  and  refused  to  pay  over  to  said  plaintiff  on 
the  expiration  of  his  (said  Leahy's)  term  of  office. 

*'(7)  That  the  population  of  said  Neosho  county  during  said  Leahy's  term 
of  office  was  less  than  fifteen  thousand. 
*57  ''(8)  That  after  the  bond  first  executed  by  defendant  Leahy  *and  be- 
fore the  said  board  of  county  commissioners  of  said  county  demanded 
of  said  Leahy  that  his  said  bond  be  increased  to  the  sum  of  one  hundred  and 
fifty  thousand  dollars,  the  taxable  property  had  increased  to  a  considerable  ex- 
tent, and  the  moneys  likely  to  come  into  defendant.  Leahy's  hands,,  as  such 
treasarer  were  considerably  increased  in  amount; 

"(9)  That  the  said  defendant  Leahy  failed  to  give  the  county  credit  for  the 
money  retained  by  him  as  commissions  in  excess  of  the  amount  to  whicl^-  be 
was  entitled  as  aforesaid,  and  refused  and  neglectedi  after  being  demanded  so 
to  do  by  the  board  of  commissioners,  to  settle  with  them  for  the  moneys  so  re- 
ceived in  excess  of  the  amount  due  to  him  as  such  commissions." 

And  from  the  above  and  foregoing  conclusions  of  fact,  the  court 
found  the  following  conclusions  of  law : 

"(1)  That  the  board  of  county  commissioners  of  the  county  of  Keosho  had 
no  right  or  authority  to  make  the  orderof  Januaiy'8, 1872,  requiring  defend- 
^  Leahy  to  increase  hU  bond  to  one  hundred  and  fifty  thousand  dollars. 

"(2)  That  the  bond  sued  on  in  this  case  was  executed  without  authority^f 
law,  is  devoid  of  any  consideration,  and  is  null  and Tokl.r    ;.>;>       r  *  ><i4e^,4 

To  the  conclusions  of  law,  the  plaintiff  excepted/  and  brings  the 
case  here. 
Carpenter  £  Jonei^  for  plaintiff  in  error,        ' 

Sections  3, 16,  61,  and  179  of  Chapter  25  of  the  General  Statutes'  give  the 
board  of  county  commissioners  power  to  require  a  new  bond,  which  new  or 
increased  bond  was  clearly  a  renewal  of  the  treasurer's  official  bond  mentioned 
in  the  sixth  subdivision  of  said  section  179;  t^hile  the  fifth  subdivision  of  said 
lection  16  plaholy  gives  the  board  the  genoial  management  "Of  ail  the  business 
and  ooncems  of  the  county,— 4n  looking  9f^«l;  its  finances,  as  well  aaits  other 
interests,  where  no  special  provision  is  in^e  by:  law.  When  the  order  was 
made  for  the  new  bond,  the  treasurer  was  required  to  comply  therewith.    If 

he  had  failed  to  give  the  new  bond,  the  office  would  have  become 
*58      vacant,  and  *ther^ore  the  ord^r  was  a  sxrfflcieitt  eonsideratioit  for 

giving  it;  that  is,  in  substance,  rthe. privilege  of  retaining  the  ofl^e, 
or  latiier  the  preventii^  of  a  vacancy  in  the.  office,,  in  substance  a  forfeiture, 
w^  a  sufficient  consideration  for  giving  th^  bond.  Finding  No.  4  does  not 
show  any  want  of  consideration;  the  bond  was  ilot  made  without  authority 
of  law,  as  indicated  by  the  conclusions  of  law,  and  the  court  erred  in  making 
them.' 

L.Stillwell,  for  defendants  In  errir^: 

Counsel  for  plaintiff  refer  to  a  portion  of  section  179,  6.  25,  of  thd  General 
Statutes,  as  tending  to  cotifer  upon  the  board  of  do'rmriissiohers  the  power  to 
require  anew  bond,  and  they  seemiilgfy  bltiiinl^kt  the  Word  '^ifdnew,^  in  the 
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above  clause,  in  connection  witli  some  other  sectionfl  to  which  they  refer,  in- 
dicates that  the  county  board  can  exact  new  bonds  from  the  other  county  ch- 
eers whenever  it  thinks  proper  to  do  so.  I  submit  that  the  word  ''renew/'  as 
used  in  said  clause,  refers. to  the  new  hand  which  an  officer  is  required  to  give 
upon  being  re-elected.  The  concluding  phrase,  "  within  the  time  prescribed 
by  law,  **  clearly  shows  that  such  is  the  true  ooQstruction.  That  phnue,  while 
used  but  once,  is  at  the  close  of  the  clause,  and  is  understood  twice.  Literally, 
the  clause  would  read:  "His  refusal  or  neglect  to  take  his  oath  of  office  within 
the  time  prescribed  by  law,  or  to  give  or  renew  his  official  bond  within  the 
time  prescribed  by  law,  or  to  deposit  such  oath  and  bond  within  the  time  pre- 
scribed by  law."  To  give  it  the  construction  contended  for  by  plaintifTs 
counsel,  it  would  be  necessary  to  interpolate,  after  the  words  ''within  the  lime 
prescribed  by  law,"  these  words:  "or  whenever  required  by  the  board  of 
county  commissioners."  If  the  board,  then,  had  no  authority  to  exaict  this 
bond,  it  was  given  without  consideration,  and,  if  given  without  consideration, 
no  action  can  be  maintained  thereon.  State  y.  Lane,  11  Kan.  *459;  State  v. 
Bartlett,  80  Miss.  624,  626;  JEtyers  v.  State,  20  Ind.  47;  Silver  v.  Governor,  4 
Blackf.  15;  State  v.  Mowbray,  6  Blackf.  90. 

*59  *HoBTON,  G.  J.  The  vital  question  in  this  case  is  whether  the 
bond  sued  on  is  valid.  The  trial  court  held  that  it  was  exe- 
cuted without  authority  of  law,  and  likewise  without  consideration, 
and  therefore  was  void.  As  it  appears  from  the  findings  of  fact  that, 
after  the  execution  of  the  first  bond  by  the  county  treasurer^  the  tax- 
able property  of  Neosho  county  had  largely  increased,  and  the  amount 
of  taxes  had  correspondingly  increased,  the  necessity  for  the  new  or 
additional  bond  must  be  admitted.  It  cannot,  therefore,  be  urged  that 
the  order  for  the  bond  was  capriciously  or  arbitrarily  made.  If  the 
power  to  require  the  bond  inhered  in  the  boaxd  of  county  commis* 
sioners  by  tbe  provisions  of  the  statute,  the  power  was  legitimately 
and  justly  exercised.  It  is  expressly  provided  in  section  179,  Gomp. 
Laws  1879,  p.  811,  that  the  refusal  or  neglect  of  a  county  officer  to 
renew  his  official  bond  within  the  time  prescribed  by  law,  shall  vacate 
his  office.  This  cannot  be  interpreted  as  referring  to  the  new  bond 
an  officer  is  required  to  give  upon  being  re-elected,  because  such  an 
interpretation  eliminates  "or  renew"  from  the  section, — it  leaves  the 
words  without  force  or  meaning.  The  execution  of  a  bond  by  an 
officer  npon  being  re-elected  is  not  the  renewal  of  his  bond;  it  is 
merely  giving  his  official  bond  before  entering  upon  an  additional 
term  of  office.  As  the  statute  refers  to  a  renewal  bond,  it  follows 
that  the  lodgment  of  the  power  to  demand  a  renewal  bond  ought  to 
exist  somewhere.  The  statute  leaves  with  tlie  county  commissioners 
the  duty  of  fixing  the  penal  sum  of  a  county  treasurer's  bond,  and  the 
approval  of  the  sureties  thereto.  Then,  section  8  of  chapter  25  pre- 
scribes that  the  powers  of  a  county,  as  a  body  politic  and  corporate, 
shall  be  exercised  by  the  commissioners,  and  under  section  16  of  said 
chapter  these  officials  represent  the  county,  and  have  the  care  of  the 
county  property,  and  the  management  of  the  business  and  concerns 
of  the  county  in  all  cases  where  no  other  provision  is  made  by  law. 
N0W9  it  would  seem  that,  as  representing  the  county,  a  county 
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*60  board,  by  Tirtae  of  theee  ^powers,  would  have  the  authority, 
when  the  public  interests  absolutely  required  the  execution  of 
a  new  bond  by  a  county  treasurer,  owing  to  the  insolvency  of  the 
Beenrities  after  the  acceptance  of  the  official  bond,  or  the  levy  of  in« 
creased  taxes  for  various  purposes  not  anticipated  when  the  original 
penal  sum  of  the  bond  was  fixed,  to  demand  of  the  treasurer  an  addi^ 
tional  bond.  Clearly,  such  authority  ougbt  to  exist.  It  often  bap- 
pens  that  a  bond,  amply  sufficient  when  accepted,  becomes,  in  a  few 
months,  insufficient  from  the  financial  failures  of  the  sureties ;  and  if 
there  is  no  authority  to  compel  the  execution  of  an  additional,  or  an 
increased  bond  on  the  part  of  a  treasurer,  the  statute  fails^  to  fully 
protect  the  funds  that  come  into  his  bands  by  virtue  of  his  office. 
We  think  the  omission  does  not  exist.  We  think  that  the  commis- 
sioners, acting  for  the  county,  and,  by  virtue  of  the  provisions  of  the 
Btatate  relating  to  their  duties  and  the  duties  of  the  treasurer,  repre- 
senting the  state  and  the  municipalities  interested  in  the  diflferent 
funds  to  be  collected  by  the  treasurer,  had  the  authority  to  make  the 
order  of  January  8,  1872,  requiring  the  treasurer's  bond  to  be  in- 
creased to  the  sum  of  $150,000,  and  that  the  bond  executed  in  ac- 
cordance with  the  order  is  valid.  Whenever,  for  good  cause,  a  re- 
newal bond  is  required  of  a  treasurer  by  the  board  of  county  com- 
missioners, the  reasonable  time  allowed  to  the  officer  to  execute  the 
same  will  be  deemed  the  time  prescribed  by  law. 

This  conclusion  does  not  place  a  county  officer  within  the  control 
of  the  whim,  caprice,  or  political  feeling  of  any  county  board,  as  an 
additional  bond  cannot  be  demanded  except  for  some  reasonable 
cause,  and  the  law  will  protect  a  county  official  from  an  arbitrary  or 
unjust  demand,  or  an  arbitrary  or  unjust  removal. 

The  suggestion  that  the  counsel  who  appear  in  this  court  for  the 
plaintiff  in  error  have  no  right  or  authority  to  appear  for  the  board 
of  county  commissioners,  is  without  merit.  This  is  a  civil  proceed- 
ing. Where  an  attorney  at  law  makes  an  appearance  in  a  court  in 
such  a  case,  it  will  be  presumed,  in  the  absence  of  anything 
*61  to  the  contrary,  that  he  has  au*thority  for  such  appearance. 
Esley  V.  People  of  Illinois,  28  Kan.  *510. 

Under  section  7,  c.  89,  Gen.  St.  1868,  any  excess  over  two  thou- 
sand dollars  which  accrued  from  the  fees  of  a  treasurer,  as  allowed 
by  law,  was  to  be  paid  into  the  county  treasury,  and  placed  to  the 
credit  of  the  county,  where  the  population  of  the  county  was  less  than 
15,000.  The  findings  show  that,  during  Leahy's  term  of  office,  Neo- 
sho county  did  not  have  15,000  inhabitants.  As  the  county  was  en- 
titled to  the  excess  retained  by  the  treasurer,  the  action  was  rightfully 
brought  in  the  court  below  in  the  name  of  the  board  of  county  com- 
missionerB  of  the  county  of  Neosho.  There  is  no  constitutional  inhi- 
bition against  the  power  to  turn  over  the  said  excess  to  the  county  as 
a  eoanty  fund,  and  thd  provision  to  that  effect  cannot  be  called  an 
nnwarrantable  stretch  of  legislative  authority. 
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We  have  examined  the  other  matters  presented  by  the  eouDeel ; 
ve  think  it  annecessary  to  comment  farther  apon  the  oaee. 

The  judgment  of  the  diatriot  coart  will  be  revereed,  and  the  c 
remanded,  with  direotions  to  enter  jadgment  npon  the  findiagi 
fact,  in  favor  of  the  plaintiff  in  error  fpr  the  sum  of  (1,078,  wiUi 
terest. 

Valentine,  J.,  oonourrjng.     Bbbwbb,  J,,  dissenting. 


"63      •Watkb-Powhe  Compaht  v.  J.  MoMdbbat  and  another. 
July  Tem,  1880 

1.  Fleading:  Petition:  Indeflnitaiiess  of.  When  the  allegations  of  a 
titioQ  are  so  indefinite  and  uncertain  that  the  precise  nalure  of  the  cba 
is  not  apparent,  it  is  error  for  the  court  to  overrule  a  motion  of  a  defe 
ant  to  require  the  pleading  to  be  amended,  if  the  defendant  is  likel; 
be  embarraased  in  his  defense  by  reason  of  the  character  of  auch  aU( 
tiona. 

3. :  Common  Oounta.    Witiiin  the  dedsloiu,  many  of  the  oonu 

counts  which  prevailed  under  the  common  law  are  permitted  as  good 
titiong,  yet  if  the  defendant  wishes  to  take  advantage  of  any  want  of  < 
talnty,  precisian,  definiteness,  or  cansiatency  in  the  aliegations,  lie  a 
by  moUon,  challenge  the  petition,  and  compel  It  to  be  amended  so  be 
be  definite  and  cerUdn. 

Error  from  Bono  distriot  court. 

Action  brought  by  AfoMnrray  and  another,  against  the  Wa< 
Power  Company,  a  corporation  organized  nnder  the  laws  of  the  st 
of  Kansas,  and  two  other  defendants,  to  recover  upon  an  alle) 
stated  account.  Trial  at  the  April  term,  1879,  of  the  distriat  ooi 
and  verdict  and  indgment  for  plaintifiFe. 

A.  L.  iVilliami  and  H.  Whiietide,  for  plaintiff  in  error,  eited — 

As  to  pleading,  and  variance  between  the  evidence  and  the  allegatio 
Stewart  v.  Balderaton,  10  Kan.  *144;  Martin  v.  Greene,  10  Mo.  406;  Ba 
V.  Berry,  87  Mo.  307;  Currier  v.  Lowe,  32  Mo.  203;  Berry  v.  Diyden,  7  1 
324;  Birch  T.Benton,  26  Mo.  153;  Dougherty  v. Matthews,  35  Mo.  520:  Bo 
Law  Diet.  tit.  "Allegata  et  Probata."  As  to  land  contracts  and  recissia 
Sullivan  v.  Leavenworth,  L.  &  G.  R.  Co..  17  Ean.  503;  Miaaouri  R.,  Ft 
&  G.  R.  Co.  V.  Bricliley,  21  Kan.  •275;  Mclndoe  v.  Morman,  26  Wis.  5 
Grant  v.  Law,  29  Wis.  99;  Booth  v.  Ryan,  31  Wis.  45;  Kercheval  v.  Ik 
Id.  491.  As  to  the  introduction  of  parol  evidence,  to  vary  the  terms  i 
interpret  the  language  of  written  instruments,  Sleght  t.  Rhlnelander 
Johns.  132.  and  2  JohuB.  581;  Lowber  v.  Le  Roy,  2  Sandt.202;  IGreenl.] 
I  275,  note  3;  2  Phil.  Ev.  §§  709.  711,  746,  note  9;  3  Phil.  Ev.  g  291,  noti 
JacbaoQ  v.  Van  Vechten,  11  Johns.  201;  Erwin  v.  Saunders,  1  Cow.  2 
Drake  v.  Dodawortk,  4  Kan.  •159 ;  Doolittle  v.  Ferry^  20  Kan .  230 ;  10  We 
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218;  Penly  v.  Stewart,  5  Sandf .  101;  Charles  v.  Denis,  42  Wis.  56. 
^*5S        As  to  the  duty  of  a  court  to  oonstrue  written  contracts,  *1  GreenL 

Ev.  §  277;  2  Greenl.  Ev.  §8  277,  278;  Lintner  v.  Millikin,  47111. 178; 
McCormick  v.  Hnse,  66  111.  815.  As  to  the  power  of  officers,  and  the  duty  of 
parties  dealing  with  corporations,  Rahm  v.  King  W.  I.  B.  Manufactory,  16 
Kan.  277;  Ehrgott  v.  Same,  Id.  486;  Field,  Corp.  §§  202,  208,  218,  219.  As 
to  the  admissions  of  agents  of  corporations,  United  Slates  Exp.  Co.  v.  An- 
thony, 5  Kan.  *490;  Swenson  y.  Aultman,  14  Kan.  *278.  As  to  injustice 
done  the  plaintiff  in  error  by  the  instructions,  Martin  T.  Johnson,  89  111.  537 ; 
Frantz  v.  Bose,  Id.  590;  Chicago  Ar  A.  K.  Co.  v.  Murray,  62  lU.  826;  5 Sandf. 
201;  Field,  Corp.  §  197;  Atchison,  T.&S.F.  K.  Co.  v.  Retford,  18  Kan.  245? 
3  Amer.  Law  Beg.  (N.  8.)  184;  18  Amer.  Law  Beg.  (N.  S.)  454;  8  Amer. 
Law  Beg.  (K.  S.)  665. 

Houk  d  BrowUf  for  defendants  in  error. 

Where  a  person  signs  a  contract  in  his  own  name,  it  can  be  shown  that  he 
acted  as  agent  for  another.  Lemed  v.  Jones,  9  Allen,  419;  Oelrichs  v.  Ford, 
21  Md.  489;  Heller  y.  Crawford,  87  Ind.  279.  As  to  statements  and  admis- 
sions made  by  an  agent  of  a  corporation,  we  claim  the  true  rule  to  be  that,  a 
where  an  agent  has  full  and  ample  power  to  make  contracts,  settle  and  adjust  -:^ 
claims,  and  to  bind  the  corporation,  that  when  matters  within  the  scope  of 
his  authority  come  before  him,  his  settlements,  statements,  and  admissions 
are  CTidence  against  the  corporation.  Northrup  v.  Mississippi  Yal.  Ins.  Co., 
47  Mo.  443;  Heller  v.  Crawford,  87  Ind.  279;  Low  v.  Connecticut  &  P.  R.B., 
45  N.  H.  870;  Hay  ward  v.  Pilgrim  Soc.,  21  Pick.  270;  1  Greenl.  Ev.  §§  113, 
114,  882;  McOenness  ▼.  Adriatic  Mills,  116  Mass.  177;  Chicago,  B.  &  Q.  B. 
Co.  V.  Coleman,  18  HI.  297;  Sewanee  Min.  Co.  t.  McMahon,  1  Head,  582; 
Charleston  &  S.  B.  Co.  v.  Blake,  12  Bich.  684;  American  Fur  Co.  v.  U.  S.,  2 
Pet  858;  Stone  t.  Denny,  4  Mete  163;  Perkins  y.  Concord  B.  B.,  21  Alb. 
Law  J,  76. 

■ 

HoRTON,  G.  J.  On  June  17,  1878,  defendants  in  error  (plaintiffs 
below)  filed  a  petition  in  the  district  court  of  Beno  county,  in  the  fol- 
lowing words  and  figares,  (omitting  title :) 

"And  now  come  the  said  plaintiffs,  J.  McMurray  and  C.  MoMurray,  part' 
ners  as  J.  ft.  C.  McMurray,  and  complain  of  the  said  defendants,  the  said 
Water-Power  Company,  a  corporation  duly  incorporated  under  the  laws  of 
the  state  of  Kansas,  and  C.  C.  Hutchinson  and  W.  £.  Hutchinson,  for  that 

on  or  about  the day  of  April,  1876,  the  said  defendants,  de- 

*64  siring  to  construct  a  mill-race  from  the  Arkansas  river  *into  the  city 
of  Hutchinson,  employed  these  plaintiffs  to  do  a  part  of  said  work; 
that  said  mill-race  was  undertaken  from  a  point  on  the  Arkansas  river  about 
four  miles  in  a  westerly  direction  from  the  city  of  Hutchinson,  and  runs  to 
Cow  creek,  and  thence  to  and  through  a  part  of  the  city  of  Hutchinson,  Kan- 
sas, and  it  was  on  this  race  these  plaintiffs  were  engaged  to  work  in  the  con- 
Btruction  of  the  same;  that  these  plaintiffs  did  a  very  large  amount  of  work 
on  said  race  from  said  Arkansas  river  to  said  Cow  creek,  on  the  pump  and 
various  appliances  used  in  the  construction  of  said  race,  and  in  perfecting, 
not  only,  as  above  stated,  from  the  Arkansas  river  to  said  Cow  cre^,  but  also 
on  other  portions  of  said  race,  continuing  from  April,  1876,  to  the  twenty- 
fifth  day  of  April,  1878;  that  from  time  to  time,  as  said  work  progressed, 
p^aintlfliB  and  defendants  met  and  mutually  stated  their  accounts  between 
these  plaintiffs  and  defendants,  and  that  the  following  amounts  were  due  to 
plaintiffs  from  defendants  at  the  times  they  each  bear  dates,  to-wit: 
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)  Work  done  on  race  from  the  Arkansas  river  to  Cow  creek $646  93 

21  Work  done  on  pump  and  scrapinj?  around  flume 33  75 

|3)  Work  done  on  nead-race.  frame  mill  to  pond »  333  65 

4)  Work  done  on  pond  and  dam «    79  70 

(5)  Work  done  on  dam,  and  livery  in  connection  therewith 356  00 

— ^that  the  above  accoiUnts  were  stated  by  and  between  plaintiffs  and  defend- 
ants, as  above  set  forth  and  agreed  to  by  defendants  as  aforesaid,  and  said 
amounts  are  now  due  by  defendants  to  plaintiffs,  and  unpaid;  that  said  sums 
of  money  amount  in  the  aggregate  to  the  sum  of  $1,449.98;  and  became  due 
these  plaintiffs  on  the  twenty-fifth  day  of  April,  1878,  with  Interest  from 
April  26, 1878.  Houk  &  Whitelaw,  Attys.  for  Pl'fls." 

The  plaintiff  in  error  (defendant  below)  filed  a  motion  asking  that 
the  plaintiffs  be  required  to  make  the  petition  more  speoifio  in  the 
following  particulars: 

*'(!)  That  they  state  in  said  petition  fully  the  nature  and  conditions  of  tlie 
contract  mentioned,  and  the  precise  time  it  was  made.  (2)  That  they  state 
in  said  petition  whether  the  said  contract  was  in  writing  or  oral;  and,  if  in 
writing,  that  they  attach  a  copy  thereof  to  their  petition.  (3)  That  they 
designate  in  their  said  petition  the  date  at  which  the  alleged  stating  of  ac- 
counts took  place.  (4)  That  they  show  what  proportion  of  said  fifth  and  last 
item  was  work  and  what  livery.** 

*65  *The  court  overruled  the  motion,  and  this  is  the  first  alleged 
error. 

It  is  stated  in  Chit.  PL  that  it  is  advisable  in  all  declarations  in 
assumpgit  for  the  recovery  of  a  money  demand,  (excepting  against  an 
infant,  who  cannot  in  law  state  an  account,)  to  insert  a  count  on  an 
account  stated.  It  seems  to  us,  from  an  examination  of  the  petition, 
that  the  pleader  attempted  to  follow  somewhat  this  old  rule  of  plead- 
ing, and  ingeniously  prepared  his  allegations  to  recover  on  an  account 
stated,  and,  upon  a  failure  to  prove  a  certain  and  precise  sum  was  ad- 
mitted to  be  due  by  the  defendants,  to  fall  back  upon  the  proof  of  the 
general  allegations  in  the  petition,  and  recover  the  amount  claimed, 
or  any  smaller  sum,  as  upon  an  account.  Had  the  plaintiffs  below 
relied  solely  upon  an  account  stated,  the  only  allegations  requisite  to 
set  forth  this  form  of  action  would  have  been  (1)  that  the  plaintiffs 
and  defendants  accounted  together;  (2)  that  on  such  accounting  the 
defendants  were  found  to  be  in  the  plaintiffs'  debt;  (3)  that  defend- 
ants promised  to  pay  the  same ;  (4)  that  they  have  not  done  so. 

While  we  are  of  the  opinion  that  the  usual  manner  of  pleading  a 
stated  account,  like  the  familiar  allegations  that  the  plaintiff  bad 
"'bargained  and  sold,"  or  "sold  and  delivered,"  that  the  "defendant 
was  indebted  to  the  plaintiff,"  or  "had  and  received  money  to  the 
plaintiff's  use,"  within  the  authorities  of  other  states  where  they  have 
Codes  similar  to  ours,  is  sufficient  under  our  Code,  as  it  was  under 
the  practice  before  the  Code;  yet,  if  the  defendant  is  likely  to  be  em- 
barrassed in  his  defense  by  such  "common  counts,"  and  objects  to 
the  plea  in  this  form,  he  can,  under  the  Code,  (section  119t)  reqaire 
the  pleading  to  be  made  definite  and  certain.  The  express  words  of 
the  Code  are,  that  "the  petition  must  contain  a  statement  of  the  facts 
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constituting  tbe  cause  of  action,  in  ordinary  and  concise  langnage 
and  without  repetition."    It  is  the  purpose,  therefore,  of  our  system  of 

pleading,  that  facts,  and  not  law,  must  be  alleged.     The  very 
*66      object  and  design  of  all  pleading  by  tbe  plaintiff  is  that  *the 

adverse  party  may  be  informed  of  the  real  cause  of  action, 
and  may  thus  have  an  opportunity  of  meeting  and  defeating  it,  if  pos- 
sible, at  tbe  trial.  Frankness  and  truthfulness  are  commendable  at 
all  times  and  under  all  circumstances,  and  as  much  so  in  pleadings 
as  elsewhere.  Dnder  the  practice  before  the  Code,  the  original  form 
of  the  debt  or  items  of  acco'unt  were  of  no  importance  at  all  in  an  ac- 
tion of  indebitatm  assumpsit,  for  an  account  stated,  and  the  time  of. 
tbe  accounting,  need  not  have  been  alleged;  but  under  the  Code,  if 
tbe  defendant  wishes  to  take  advantage  of  any  want  of  certainty,  pre- 
cision, definiteness,  or  consistency  in  the  allegations  of  the  charge, 
he  may,  by  motion,  attack  tbe  same,  and  require  it  to  be  amended. 
In  this  way,  a  plaintiff  can  be  compelled  to  disclose  the  facts  of  his 
real  cause  of  action ;  to  set  forth  his  special  contract,  if  he  has  one ;  to 
state  specifically  the  items  of  an  account,  and,  under  some  circum- 
stances, the  time  of  accounting.  In  this  way,  the  courts  have  it  in 
their  power,  by  encouraging  these  classes  of  motions,  and  by  treating 
them  as  highly  remedial  and  important,  notwithstanding  the  many 
authorities  sanctioning  the  use  of  the  ''common  counts,'*  to  shape 
the  pleading  into  harmony  with  the  words  and  spirit  of  the  Code. 
Meagher  v.  Morgan,  8  Ean.  *372.  Therefore,  whether  we  regard  the 
petition  as  an  account  stated,  or  an  account  and  an  account  stated 
blended  together,  the  trial  court  ought  to  have  compelled  the  petition 
to  be  amended,  as  requested  in  the  first,  second,  third,  and  fourth 
specifications  of  the  motion,  in  order  that  the  precise  nature  of  the 
claim  against  the  Water-Power  Company  might  have  been  clearly 
apparent,  and  tbe  defendants  unincumbered  in  their  defense.  The 
corporation  and  two  individuals  were  sued  together,  and  it  was  man- 
ifestly important  to  the  corporation  to  be  informed  whether  any  spe- 
cial agreement  at  estimated  prices  was  to  be  relied  upon;  also,  if  the 
contract. was  in  writing,  by  which  of  its  officers  and  agents  it  was 
signed. 
The  date  of  the  accounting  was  fairly  demanded,  and  clearly  the 

items  of  the  work  done  and  the  livery  furnished  ought  to  have 
*67     been  separated.     It  was  developed  on  the  trial  that  *one  ot 

the  principal  questions  in  the  case  was  whether  the  work  was 
done  and  the  livery  furnished  for  C.  C.  Hutchinson  &  Co.,  or  the 
Water-Power  Company.  The  corporation  claimed  the  account  was 
a  personal  claim  against  C.  C.  Hutchinson,  or  C.  C.  Hutchinson  &  Co. 
The  plaintiffs  below  claimed  that  they  had  a  special  contract  in  writ- 
ing for  all  the  work  done,  which  had  been  fully  executed  according 
to  its  terms.  On  its  face,  this  contract  purported  to  have  been  ex- 
ecuted solely  between  C.  G.  Hutchinson  and  the  said  plaintiffs.  Of 
course,  ouder  the  pleadings,  this  condition  of  things  led  to  much  eon* 

V.24K— 4 
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fusion  and  trouble  on  the  trial.  The  joining  of  the  corporation  and 
the  two  individuals  as  defendants,  under  the  general  allegations  of 
the  petition,  considering  the  facts  subsequently  developed,  placed  the 
corporation  at  a  great  disadvantage,  and  must  have  worked  injustice. 
In  the  absence  of  the  information  demanded  by  the  motion,  the  cor- 
poration was  called  upon  to  meet  an  account  and  an  account  stated, 
so  huddled  together  under  general  allegations  of  fact  and  conclusions 
of  law,  as  to  render  a  successful  defense  almost  impossible.  As  a 
corporation  can  only  act  through  its  officers  and  agents,  the  neces- 
sity for  a  statement  of  the  actual  facts  constituting  the  cause  of  ac- 
tion of  the  plaintiff  was  greater  than  if  the  defendants  were  individ- 
uals. 

In  Emslie  v.  Leavenworth,  20  Ean.  662,  we  held  the  use  of  the  old 
common-law  ^common  counts"  sufficient,  in  view  of  the  overwhelm- 
ing array  of  authorities  from  states  having  Codes  like  ours;  bat  we 
have  never  gone  so  far  as  to  decide  that,  when  the  petition  was  prop- 
erly attacked  by  motion,  the  plaintiff  could  not  be  forced  to  state  the 
real  facts  constituting  his  cause  of  action.  We  favor  petitions  pre- 
senting single,  clear,  and  well-deflned  issues,  rather  than  those  con- 
cealing the  actnal  facts  under  "glittering  generalities. "  Generally,  the 
trial  court  has  much  discretion  in  allowing  or  refusing  motions  to  make 
petitions  certain  and  definite ;  yet,  when  it  is  apparent  to  this  court 
that  a  party  has  been  prejudiced  by  the  overruling  of  such  a  motion, 

we  ought  certainly  to  interfere. 
*68      *We  do  not  deem  it  necessary  to  consider  the  other  questions 
discussed  in  the  briefs,  for  the  disposition  we  now  make  of  this 
case  may  render  those  of  no  practical  importance. 

The  judgment  will  be  reversed,  and  the  case  remanded,  with  di- 
rection to  the  district  court  to  sustain  the  motion  to  amend,  and  re- 
form the  petition  in  accordance  with  the  views  herein  expressed* 

(All  the  justices  concurring.) 


Btatb  of  Kansas  v.  Ohabubs  E.  Soots. 

July  Term,  1880. 

Assault  with  Intent  to  Kill:  8elf-Defi9nse:  Threats.  In  a  criminal  pros- 
ecution for  an  alleged  assault  with  intent  to  kill,  where  the  defendant 
claims  that  he  acted  solely  in  selfnief ense  and  to  prevent  a  felony  from 
being  committed  upon  him,  and  evidence  is  introduced  tending  to  show 
that  such  were  the  nature  and  character  of  his  acts,  it  is  then  competent 
for  the  defendant,  in  corroboration  of  such  evidence,  to  introduce  otber 
evidence  tending  to  show  that  the  person  on  whom  t)ie  alleged  assanlt.is 
alleged  to  have  been  coiiunitted  had,  some  time  previously  to  such  alleged 
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assault,  assaulted  the  defendant  with  a  deadly  weapon,  and  had  also 
threatened  to  kill  him,  which  threats  liad  been  oommunicated  to  the  de- 
fendant previously  to  such  alleged  assault.^ 

Appeal  from  Bepublio  district  court. 
The  case  is  stated  in  the  opinion. 
L.  J.  Crans,  for  appellant. 
N.  T.  Van  Natta,  for  the  State. 

Valbntinb,  J.  This  was  a  criminal  prosecution  for  an  assault  with 
intent  to  kill.     The  state  of  Kansas  was  the  plaintiff,  Charles 

*69  E.  Scott  was  the  defendant,  and  Herman  Bichner  was  the  *per« 
son  alleged  to  have  been  assaulted.     The  defendant  was  con- 

victed  and  sentenced,  and  he  now  appeals  to  this  court.    That  the 

>See  note  of  case  on  self-defense,  to  State  v.  Patten,  18  Kan.  *414;  also.  State 
T.  Donnelly,  37  K.  W.  Rep.  871. 

The  rule,  as  stated  by  the  Indiana  courts,  is  that  a  person  may  defend,  himself  / 

to  any  extent  which  is  reasonably  necessary,  when  his  life  is  in  danger,  or  he  is 
in  danger  of  great  bodily  harm,  or  when  from  the  acts  of  his  assailant  he  believes  >^ 

and  has  reasonable  ground  to  believe  he  is  in  danger  of  losing  his  life  6t  i^eeeiving  ^ 

great  bodily  harm.  Bryant  v.  State,  7  K.  E.  Rep.  217.  In  Jotoa  the  rule  Is  stated 
to  be  that  the  killing  of  an  assailant  is  not  excusable  unless  the  dangers  of  the 
litoation,  as  they  appeared  to  the  accused,  would  have  Justified  a  reasonable  be- 
lief that  there  existed  actual  necessity  for  it.  State  v.  Sterritt,  25  K.  W.  Rep.  086. 
See,  also,  State  v.  Donnelly,  87  K.  W:  Rep.  809;  State  v.  Cross.  26  N.  W.  Rep.  62; 
Bute  V.  Mahan,  20  K.  W.  Rep.  449;  State  v.  Fitzsimmons,  19  N.  W.  Rep.  821; 
Sute  V.  Hartzell,  12  N.  W.  Rep.  S67.  The  rule,  as  stated  by  the  courts  of  OaHfar 


AM.  is  in  effect  the  same.  People  v.  De  Witt,  lOPac.  Rep.  212;  People  v.  Biffglns, 
4  Pac  Rep.  570.  See,  also,  as  to  the  circumstances  which  will  Justify  killing  in 
lelf -defense.  People  v.  Scott,  (CaL)  10  Pac.  Rep.  188;  People  v.  Lee,  (CaL)  8  Paa 


Rep.  685;  People  v.  Samuels,  (Cal.)  4  Pac.  Rep.  1061;  Petite  v.  Peoule,  (Colo.)  9 
Pac.  Rep.  622;  Cook  v.  Territory,  (Wyo.)  4  Pac.  Rep.  887;  Farris  v.  Coul,  (Ky.)  1 
8.  W.  Rep.  729.  Where  an  assault  is  made  by  the  owner  of  lands  upon  a  tres- 
passer, of  such  a  nature  as  to  endanger  the  trespasser's  life,  he  is  not  precluded 
from  defending  himself  by  the  mere  fact  that  he  was  trespassing  on  the  asSall- 
aaf  8  property.    State  v.  Perigo,  (Iowa,)  28  N.  W.  Rep.  462.  . 

Oroinarily,  a  person  assaulted  by  another  must  retreat,  and  endeavor  to  avoid 
a  conflict  as  far  as  possible,  before  he  is  justified  in  taking  the  life  of  his  assail- 
ant, State  V.  Donnelly,  (Iowa,)  27  K.  W.  Rep.  869;  State  v.  Rheams,  (Minn.)  24  N. 
W.  Ren.  803;  Parrish  v.  State,  (Neb.)  16  N.  W.  Rep.  867;  People  v.  RoberUon, 
(CaL)  8  Pac  Rep.  600;  but  a  person  assailed  in  his  own  house  is  not  bound  to  re- 
treat, though  by  doing  so  he  might  manifestly  secure  his  own  safety,  titata  v. 
Middleham,  (Iowa,)  17 17.  W.  Rep.  446;  nor  is  a  person  assailed  required  to  retreat, 
where  the  assault  is  made  in  such  a  manner  as  not  to  allow  him  to  retire  without 
manifest  danger  of  great  bodily  barm.  State  v.  Donnelly,  (Iowa,)  27  N.  W.  Rep. 


It  is  held  that  a  person  may  resist  an  unlawful  attempt  at  arrest,  and.  if  neces- 
sary, ra^er  than  sabmit,  he  may  kill  the  person  making  it,  Simmerman  v.  State, 
(Neb.)  17  K.  W.  Rep.  115;  but,  on  the  other  hand,  it  has  been  laid  down  that  the 
killing  of  the  officer  attempting  to  effect  an  unlawful  arrest  is  noti  Justifiable, 
when  there  is  neither  great  boduy  harm  or  other  f elonj^  being  committed  by  the 
officer,  nor  a  reasonable  apprehension  of  such  danger  in  the  mind  of  the  person 
vhoae  arrest  is  attempted,  Stata  v.  Cantieny,  (Minn.)  24  N.  W.  Rep.  458.  The  in- 
tentional killing  of  ao  officer  acting  in  the  proper  discharge  of  his  duty,  under  a 
warrant  authorizing  ihe  arrest  of  tne  accused,  will  ordiniuily  warrant  a  convic- 
tion of  murder  in  the  first  degree.  State  v.  Spaulding,  (Minn.)  25  K.  W.  Rep.  798; 
or  even  wbere  the  officer  is  attempting  to  make  an  arrest  wiuiout  a  warrant,  if  it 
is  within  his  authority  to  do  so,  State  v.  Cantieny,  (Minn.)  24  N.  W.  Rep.  458; 
People  V.  Wilson.  (Mich.)  21  N.  W.  Rep,  905.  •  .   . 
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defendant  shot  Biohner  with  a  gun,  loaded  with  shot,  there  can  be  no 
doubt;  but  still,  the  defendant  olaims  that  the  transaction  did  not, 
under  the  circumstances,  amount  to  a  felonious  assault.  Indeed,  he 
claims  that  it  did  not  amount  to  any  offense  at  all.  He  claims, 
among  other  things,  that  he  did  the  shooting  in  defense  of  his  own 
person ;  and  whether  the  shooting  was  in  self-defense  or  not,  was  one 
of  the  principal  questions  in  the  case.  After  the  prosecution  had  in- 
troduced its  evidence,  and  rested,  the  defendant  introduced  his  own 
wife  as  a  witness  in  his  own  behalf,  and  she  testified  as  follows : 

''I  was  at  my  home,  on  what  is  known  as  the  HUe  place,  on  the  twelfth  of 
April,  1878,  about  noon.  I  was  standing  near  the  window  on  the  west  side 
of  the  house,  near  the  south-west  comer.  I  saw  a  wagoa  with  mules  drive 
past  the  west  side  of  the  house,  and  Herman  Bichner  was  in  the  wagon.  Ha 
stopped,  and,  rising  from  the  seat,  said:  •  Scott,  I  have  got  my  land  and  all 
my  property  back  from  Yao  Natta,  and  if  you  do  not  leave  here,  I  will  kill  you 
right  h ere. '  While  he  was  saying  this  he  drew  a  revolver,  and  pointed  towarda 
the  south  side  of  the  house.  I  turned  from  the  window,  where  I  was  work- 
ing some  butter,  and  went  towards  the  door,  and  as  I  went  there  I  heard  the 
report  of  a  gun  or  pistol.  I  do  not  know  who  shot  it  off.  I  did  not  see  a  gun 
in  the  hands  of  any  one.  I  went  out  of  the  house,  and  there  were  some  words 
passed  between  myself  and  Bichner.  I  did  not  see  that  anything  ailed  him* 
and  he  soon  drove  off." 

Witness  was  then  asked  by  defendant:  "Prior  to  this  day,  state 

when,  if  ever,  you  saw  any  attack  made  by  Herman  Bichner,  in  your 

own  house,  with  a  deadly  weapon,  upon  your  husband,  and  what 

threats  Bichner  then  made."     The  defendant  here  offered  to  prove 

by  the  witness  that  some  months  prior  to  the  alleged  offense,  Herman 

Bichner,  at  the  house  of  the  defendant,  did  make  an  assault  upon  the 

defendant  by  means  of  a  heavy  iron  rasp,  a  deadly  weapon,  did 

wound  the  said  defendant  over  the  head,  threatening  to  kill  him,  and 

would  have  done  so  unless  prevented;  to  which  offer  the 
*70      ^plaintiff  objected  that  it  is  Irrelevant,  and  the  court  sustained 

the  objection ;  to  which  ruling  of  the  court  the  defendant  then 
and  there  excepted,  and  still  does  except.  And  thereupon  the  de» 
fendant  asked  the  witness :  "'State  whether  or  not  you  know  the  char- 
acter of  Herman  Bichner  for  turbulence  and  violence,  and  the  state 
of  his  feelings  towards  the  defendant.'*  The  defendant  here  offered 
to  prove  that  the  prosecuting  witness,  Herman  Bichner»  was  a  turbu* 
lent,  violent,  quarrelsome,  and  dangerous  person,  who  was  in  the 
habit  of  carrying  deadly  weapons,  and  was  at  enmity  with  the  defend- 
ant  of  long  standing;  had  had  numerous  encounters  with  the  defend- 
ant, and  made  frequent  threats  which  bad  been  communicated  to 
him.  To  this  the  plaintiff  objected  that  it  is  irrelevant,  and  the  court 
sustained  the  objection  of  the  plaintiff;  to  which  ruling  the  defendant 
then  and  there  excepted,  and  still  does  except. 

It  was  the  defendant  who  fired  the  gun  which  was  heard  by  the  de- 
fendant's wife,  and  it  is  that  shooting  for  which  the  defendant  is  now 
prosecuted,  and  for  which  he  is  now  charged  with  having  committed 
an  assault  with  intent  to  kilL 
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We  think  the  court  below  erred  in  exoladinf;  the  said  evidence  of  the 
defendant's  ^e.  Said  evidence  (along  with  the  other  evidence  in 
the  case,  and  bttng  corroborative  of  much  of  such  other  evidence) 
was  competent,  not  only  as  tending  to  show  that  Bichner  was  in  fact 
about  to  commit  a  felony  upon  the  person  of  the  defendant,  (State  v. 
firowD,  23  Kan.  *222,)  but  also  as  tending  to  show  that  the  defendant 
hdiived  that  Bichner  was  about  to  commit  such  felony,  (State  v.  How- 
ard, 14  Ean.  *173.)  If  all  the  facts  which  the  defendant's  evidence 
tended  to  prove  were  true,  the  defendant  undoubtedly  had  a  right  to 
defend  himself  with  a  gun,  even  to  the  taking  of  the  life  of  Bichner. 
In  many  cases,  it  is  not  competent  for  a  defendant  in  a  criminal  pros- 
eoation  to  show  prior  transactions  or  prior  troubles;  but  in  this  case 
we  think  it  was.  In  this  case  we  think  it  w^s  competent  for  the  de- 
fendant to  show  the  prior  assaults  and  prior  threats  made  by  Bich- 
ner, with  regard  to  himself;  for  such  evidence  not  only  tended 
*71  to  show  the  nature  and  character  of  Bichner's  acts  at  *the 
time  the  alleged  assault  was  committed,  but  it  also  tended  to 
show  the  nature  and  character  of  the  defendant's  opinions,  beliefs, 
and  intentions.  We  think  that  the  said  excluded  evidence  should  have 
been  submitted  to  the  jury.  It  will  be  noticed  that  no  objection  was 
nrged  against  the  form  of  the  questions  asked.  The  only  objection 
made  against  the  evidence  was  that  it  was  "irrelevant."  We  think 
it  was  relevant* 

We  do  not  think  that  it  is  necessary  to  consider  any  of  the  other 
questions  raised  by  counsel  for  the  defendant. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded to  the  court  b^Iow  for  a  new  trial.  The  defendant  will  be 
returned  from  the  penitentiary,  and  delivered  over  to  the  jailer  of  Be* 
poblic  coanty,  there  to  abide  the  order  of  the  district  court. 

(All  the  justices  concurring.) 
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July  Term,  1880. 

Section:  Probate  Judge:  Mandamus.  In  July,  1879,  Pratt  county  was 
organized.  The  first  election  was  held  September  2, 1879,  at  which  a  pro- 
bate judge  was  elected.  At  the  general  election  following,  November  4, 
1879,  plaintiff  received  the  entire  number  of  votes  cast  for  the  office  of 
probate  judge.  Ko  mention  was  made  of  this  office  in  the  sheriff's  proc- 
lamation of  election.  Defendants  declined  to  canvass  these  votes.  Held, 
that  the  office  of  probate  judge  was  properly  to  be  filled  at  said  election, 
the  officer  elected  at  the  special  only  holding  until  the  next  general  elec- 
tion, and  that  plaintiff  was  entitled  to  a  mandamua  compelling  a  canvass 
of  the  votes  therefor* 


54  KAHBJLS   BXFOBIB, 

OrifposI  prooeedings  in  jnandamuM. 

On  the  twentj-eighth  day  of  Febraary,  18S0,  an  alternative  n 
of  mandamut  was  issued  oat  of  this  oonrt,  apon  a  petition  fil 
*73  tberefor  by  E.  B.  Morgan,  and  directed  to  John  8ill<m,  * 
H.  Karon,  and  Thomas  Goodwin,  as  the  board  of  county  co 
misBionerB  of  the  county  of  Pratt,  aommanding  them  to  meet  on  t 
tventietb  day  of  March,  1880,  at  Inka,  the  connty-sest  of  said  conn 
and  tben  and  there  to  canvass  tbe  rote  oast  for  probate  judge 
said  county,  at  tbe  eleotion  held  therein,  on  November  4,  1879,  or 
sbow  cause,  etc.  The  defendants  answered,  sbowing  cause.  T 
opinion  herein  was  filed  August  10,  18S0. 

Houk  dk  Brown,  for  plaintiff, 

A.  B.  Jetmore  and  H,  P.  Cooper,  for  defendants. 

Bbewbb,  Z.  Tbe 'agreed  eTidenoe  in  this  case  shows  that  Pn 
county,  prior  to  July  36,  1879,  was  nnorganirad;  that  on  said  de 
it  was  dnly  organized;  that  the  first  election  in  said  oonnty  was  be 
on  the  second  day  of  September,  1879 ;  tbat  at  said  eleotion  a  fi 
set  of  county  ofiScers  was  chosen,  including  a  probate  judge;  tb 
the  next  regular  November  election  was  held  on  the  fourth-  day 
November,  1879;  tbat  at  said  November  election  E.  !R.  Morgan  i 
oeived  the  entire  number  of  votes  oast  for  probate  judge  in  sa 
county;  tbat  the  sheriff  of  Pratt  county  made  no  mention  of  t 
eleotion  of  probate  judge  in  bis  notice  for  tbe  said  November  eleetio 
tbat  defendants  are  the  board  of  ootmty  commissioners  of  the  ea 
county,  and  county  olerk,  as  alleged,  and  have  been  since  tbe  Se 
tember  eleotion,  1879 ;  that  the  said  board  of  county  commissionei 
sitting  as  tbe  canvassing  board  of  B«d  county,  refused  to  canvass  t! 
votes  oast  at  the  Novembw  election  for  the  offioe  of  probate  judge 
said  county,  and  still  refuses  so  to  do.  The  plaintiff,  therefore,  as 
a  peremptory  writ  of  mandamus,  to  compel  defendants  to  canvass  tl 
returns  of  tbe  votes  oast  at  said  November  eleotion  for  the  offioe 
probate  judge  of  Pratt  county. 

We  think  the  plaintiff  is  entitled  to  bis  writ.  So  far  as  the  omi 
sion  of  tbe  sheriff  to  mention  tbe  office  of  probate  judge  in  b 
'73  proclamation  is  ooncemed,  that  of  itself  cannot  vitiate  'tl 
election.  Ibis  was  a  general  election,  and  the  law  determim 
what  officers  were  to  be  elected.  Jones  v.  Gridley,  20  Ean.  58 
So  far  as  tbe  right  to  elect  a  probate  judge  at  such  election  is  ca 
cerned,  the  reasoning  in  Hagerty  v.  Arnold,  13  Kan.  "367,  goes  f: 
to  settle  it.  True,  tbe  caee  is  not  exactly  in  point,  for  there  the  of 
cer  voted  fdr  at  tbe  first  general  election  received  the  offioe,  and  tl 
question  was  as  to  the  length  of  his  term.  If  Morgan  had  been  d 
clared  elected,  and  had  received  his  offioe,  that  decision  would  be  ai 
thority  for  holding  that  bis  term  expired  this  coming  winter,  instei 
of  continifing  two  years.  We  see  do  reason  to  depart  from  that  di 
cision,  and  the  argument  which  upholds  that,  eustains  plaintiff's  elaiii 
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I 

That  case  sastained  the  statute  providing  for  the  organization  of  new 
eonnties,  as  well  as  that  prescribing  the  time  for  the  oommencement 
of  the  regular  terms  of  county  officers.  It  recognized  the  power  of 
the  legislature,  under  the  constitutional  provision  concerning  the  or- 
ganization of  new  counties,  to  provide  in  such  organization,  and,  as 
a  part  of  it,  for  county  offices  of  terms  less  than  two  years;  that  is, 
the  legislature,  having  prescribed  the  time  for  the  commencement  of 
the  regular  terms,  which  terms,  by  constitutional  requirement,  are  of 
two  years*  duration,  may  make  any  provision  whatever  for  filling  the 
time  intermediate  to  the  organization  of  the  county  and  the  commence- 
ment of  such  regular  terms,  even  as  said  in  the  opinion  in  that  case, 
"if  it  requires  two  elections  in  one  year."  It  is  but  part  of  the  organ- 
ization of  the  county  to  carry  it  forward  to  the  time  for  the  commence- 
ment of  the  various  regular  terms  of  its  several  offices.  All  this  was 
settled  by  thai  case^ 

Now,  the  statute  provides  that  the  officers  elected  at  the  special 
election  shall  hold  until  the  succeeding  general  election.  And  the 
constitution  defines  the  term  "general  election."  It  says:  "General 
elections  shall  be  held  annually,  on  the  Tuesday  succeeding  the  first 
Monday  in  November."  Const,  art.  4,  §  2*  The  November  election 
is  the  general  election,  and  that  whether  few  or  many  offices  are  to 
be  filled.  It  may  be  said  that  when  the  statute  provides  that 
*74  the  officer  elected  at  the  special  election  shall  *hold  until  the 
next  general  election,  it  means  the  next  general  election  for 
that  office.  But  this  is  not  the  natural  import  of  the  language,  and 
seems  to  require  an  interpolation  of  certain  words.  The  phrase 
"general  election"  has  a  constitutionally  defined,  fixed,  and  uniform 
meaning,  and  is  independent  of  the  terms  of  office  or  the  number 
of  officers  to  be  elected.  If  any  other  meaning  is  intended,  there 
ought  to  be  some  qualifying  or  limiting  words  to  indicate  that  further 
or  other  sense.  There  is  no  need  of  any  interpolation.  The  lan- 
guage is  clear,  and  no  injury  or  annoyance  is  done  by  giving  to  it  its 
natural  meaning.  An  election  based  upon  that  understanding  of  the 
statute  was  treated  as  valid  in  Hagerty  v.  Arnold,  supra.  Both  sides 
assumed  that  such  an  election  was  proper,  and  the  case  was  discussed 
and  decided  by  this  court  upon  that  assumption.  And  we  think  the 
assumption  was  correct.  The  constitutionality  of  the  statute  was 
expressly  affirmed,  and  affirmed  upon  the  supposition  that  it  meant 
exactly  what  we  now  decide  it  to  mean.  For,  if  the  statute  means 
that  the  officer  elected  at  the  special  election  shall  hold  until  the 
oommencement  of  the  next  regular  term,  there  was,  in  fact,  no  such 
question  as  was  discussed  and  decided  in  that  case. 

Without  pursuing  the  argument  further,  we  conclude  that  there 
was  properly  an  election  for  the  office  of  probate  judge,  and  that  a 
windflmus  must  issue  to  compel  a  canvass  of  the  votes  cast  for  that 
office. . 

(All  the  justices  concurring.) 
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*75  *GE0R4te  NaT  and  others  v.  Auandi  MoaBUH. 

Jul7.  Term,  1880. 

1.  Bridenoe:  Deeds  Kot  Produced :  PreBomptloQ.    Where,  In  sn  actk 

to  recover  lands,  the  defendants  claim  title  thereto  by  purchase,  and  tt 
testimonj  discloses  tliat  tUey  received  deeds  at  tlie  time  of  such  allegt 
purchase,  that  these  deeds  are  still  in  existence,  and  in  their  posseseioJ 
and  they  fail  to  produce  them  on  the  trial,  or  account  for  their  non-pn 
duction,  the  courts  will  not  presume  that  such  deeds  are  complete  at 
sufficient,  nor  upliold  the  title  simply  upon  parol  testimony  of  a  pu 
chase. 

2.  Statute  of  Frauds:  Parol  Testimony :  Fayment:  Sstryandlmprov* 

ment.  Where  four  persons,  one  an  adult  and  the  others  minors,  are  joii 
owners  of  a  tract  of  land,  and  certain  parties  claim  to  have  purchased  tl 
intei-ests  of  all  four  at  a  public  sale,  from  one  representing  himself  to  I 
the  attorney  in  fact  of  the  adult,  and  the  guardian  of  the  minors,  be 
upon  such  purchase  accept  deeds  from  him  simply  as  guardian,  and  pu 
porting  to  convey  only  the  interests  of  the  minors,  and  after  paytnei 
enter  upon  and  improve  the  land,  ?teld,  in  an  action  brought  many  yen 
thereafter,  by  the  adult,  to  recover  her  interest  in  the  land,  thaX  par 
testimony  that  the  understanding,  both  of  the  party  selling  and  of  tt 
purchasers,  was  that  the  sate  was  of  the  interest  of  tbe  adult  as  well  i 
that  of  the  minors,  togi'ther  with  proof  of  payment  of  full  sum  bid,  I 
him  or  his  successor  as  guardian,  of  delivery  of  possession,  and  the  mal 
Ing  of  valuable  improvements,  would  not  take  the  case  out  of  the  statu 
of  frauds,  and  that  notwithstaudiag  the  title  attempted  to  be  convey* 
by  tbe  guardian's  deeds  did  not  in  fact  pass.  Fayment  alone  does  n< 
take  a  parol  sale  out  of  tbe  statute  of  frauds,  and  the  entry  and  improv< 
ment  must  t>e  taken  to  have  been  made  upon  the  faith  of  tlie  title  a 
tempted  to  be  conveyed  by  tbe  deeds,  rather  than  of  that  claimed  throug 
the  parol  contract.* 

>  As  to  part  payment  under  the  statute  of  frauds,  see  Long  v.  Duncau,  10  Kii 
294,  and  note:  Oalbrattb  v.  Oalbralth.  0  Kan.  241,  and  note.  Promise  to  pay  del 
of  aDotber.    Qrant  v.  Pendery,  15  Kan.  *  286,  and  aote. 

A  memoraDdum.  to  be  Bufflcient  under  tbe  alatula,  must  leave  nothing  to  pare 
Qauit  V.  StormoDt,  (Hicb.)  17  N.  W.  Rep.  814.  A  contract  for  the  sale  of  lani 
muit,  to  satisfy  the  requirements  of  the  statute  of  frauds,  disclose  upon  lu  fat 
the  subject-matter  of  tbe  contract,  so  that  it  may  be  ideatifted.  Fill  v.  Preemai 
(Minn.)  16.  N.  W.  Rep.  674;  Alpena  Lumber  Co.  v.  Fletcher,  (Mich.)  13  N.  V 
Rep.  849;  Camp  v.  Moreman.  (Ey.)  3  S.  W.  Rep.  170;  aad  It  U  ioaufficlent  1 
though  it  Bpecinea  tbe  purchase  price,  it  fails  to  express  the  time  of  payment,  an 
there  ia  no  known  and  recognized  custom  to  fix  what  is  thus  left  undeterminei 
Gault  V.  StormoDt,  (Mich.)  17  N,  W.  Rep.  314.  Under  tbe  Kentucky  statute,  hoi 
ever,  tbe  amount  of  the  consideration,  and  also  tbe  tims  of  payment,  may  i 
proved  by  parol.    Camp  v.  Moreman.  2  8.  W.  Rep,  179, 

Specific  performance  o(  a  verbal  contract  relating  to  lands  will  not  be  enforc* 
unless  there  has  been  such  pan  performance  that  a  failure  to  enforce  it  w'' 


operate  as  a  fraud  on  tbe  vendee,  and  the  vendee's  right  to  recover  damw 
would  not  be  sufflcieut  to  compensate  bim.  Brown  v.  Hoag.  (Hinn.)  2S  N.  v 
Rep.  133;  Seaman  v.  Aschermann,  (Wis.)  8  K.  W.  Rep.  818:  SulllvaD  t.  U'Nei 


(Tez.)  1  8,  W,  Rep.  185.  The  acts  relied  upon  to  take  such  a  contract  ont  of  ti 
statute  of  frauds  must  have  been  done  in  reliance  upon,  and  in  pursuance  of,  tl 
oral  agreement,  and  be  connected  frith  it:  but  they  need  not  necessarily  be  sue 
as  the  contract  stipulates.  Brown  v.  Hoag,  (Hlnn.)  29  N,  W.  Rep.  135.  It  U  »u 
flcieDt''pBrt  performance'  to  take  an  oral  agreement  to  convey  land*  oat  of  tt 
statute  of  frauds,  if  there  be  acbaageof  posseasioo  and  payment  of  theconsideri 
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3.  Qon-veyanoeA:  Erideiice: 'Delivery.  A  deed  signed  and  acknowledged, 
bat  netrer  delivered,  may  be  good  as  e'Vidence  tending  to  prove  a  sale«  but, 
as  a  oonv^aaoe  or  evidence  of  title.  It  amounts  to  nothing. 

Error  from  Neosbo  district  court. 

Ejectment  brought  by  Mograin  against  Nay  and  four  others,  to  re* 
cover  an  undivided  one-fourth  of  a  tract  of  land  in  Neosho  county. 
Trial  by  the  court,  at  the  November  term,  1878,  and  findings  and 

judgment  for  the  plaintiff. 
*76       *L*  StUlwellt  for  plaintiffs  in  error, 

Hutchings  d  Denison^  for  defendant  in  error. 

Brswbb,  J.  This  was  an  action  of  ejectment,  brought  by  plain, 
tiff,  to  recover  the  undivided  one-fourth  of  a  tract  of  land  in  Neosho 
county.  The  case  was  tried  by  the  court,  without  a  jury,  findings  of 
fact  made,  and  a  judgment  entered  in  her  favor.  Her  title  was  based 
on  a  patent  to  herself  and  three  others,  as  the  heirs  of  Charles  Mo- 
grain. Defendants  claimed  to  have  purchased  from  her,  through  one 
John  Moffitt,  her  attorney  in  fact.  The  other  heirs  were,  at  the  time 
of  the  alleged  sale,  minors,  and  Moffitt,  claiming  to  be  their  guardian, 
as  well  as  the  attorney  in  fact  of  plaintiff,  sold  the  land  to  defend- 
ants. Passing  by  all  the  testimony  in  reference  to  the  existence  of 
any  power  of  attorney,  or  any  appointment  as  guardian,  we  turn  to 
the  findings  concerning  the  sales  and  the  conveyances  executed  by 
Moffitt  : 

'^(4)  That  the  only  deed  offei-ed  in  evidence  by  the  defendants,  in  support  of 
their  title  to  or  right  to  occupy  said  iands,  or  tor  any  other  purpose,  was  one 
executed  to  Greorge  Nay  on  the  tliirty-first  day  of  August,  1870,  by  'John 
Moffitt,  attorney  in  fact  for  Amanda  Mograin,'  conveying  the  north  half  of 
the  north-east  quarter  of  section  thirty-three,  town  twenty-seven,  range  nine- 
teen east,  .only.  (5)  That  the  deed  referred  to  in  the  last  finding  was  never 
in  the  possession  of  either  of  the  defendants  until  after  the  trial  of  this  case 
commenced,  and  that  it  has  always  remained  in  the  possession  of  said  Moffitt 

tion,  Harrison  ▼.  Polar  Star  Lodge,  (HI.)  6  N.  B.  Rep.  548;  Hanlon  v.  Wilson, 
(Neb.)  4  N.  W.  Rep.  1081;  or  change  of  possession,  expenditure  of  money  in  im- 
provements, and  partial  payment  of  the  consideration.  Day  v.  Cohn,  (Cal.)  4  Pac. 
Rep.  511;  or  change  of  possession  and  the  making  of  valuable  improvements; 
Chicago,  B.  &  Q.  R.  Co.  t.  Boyd,  mi.)  7  N.  B.  Rep.  487;  Irwin  v.  Dyke,  (111.)  1 
N.  E.  Rep.  918;. Miller  v.  Zufall,  (Pa.)  6  Atl.  Rep.  350;  Story  v.  Black,  (Mont.) 
1  Pac.  Rep.  1;  or,  in  the  case  of  an  agreement  for  the  exchange  of  lands,  a  convey- 
ance of  lands  hy  one  party,  McClure  v.  Otrich,  (HI.)  8  N.  B.  Rep.  784:  but  pay- 
ment of  a  portion  of  the  consideration  Is  not  sufficient  alone,  Baker  v.  Wiswell, 
fNeb.)  22  IT.  W.  Rep.  Ill;  nor  even  the  payment  of  the  whole,  Townsend  v. 
Fenton,  (Minn.)  21  N.  W.  Rep.  726.  Where  lands  have  been  conveyed  in  pursu- 
ance of  an  oral  contract,  the  statnte  of  frauds  is  no  defense  to  an  action  for  the 
price.  Huff  V.  Hall,  (Mich.)  23  N.  W.  Rep.  88;  Harris  v.  Roberts,  (Neb.)  12  N.  W. 
Rep.  89;  Kirk  ▼.  Williams.  24 Fed.  Rep.  487.  See,  also.  Bums  v.  Daggett,  (Mass.) 
6  N.  E.  Rep.  787;  Cameron  v.  Austin,  (Wis.)  27  N.  W.  Rep.  622;  Dickenson  ▼. 
Wright,  (Mch.)  22  N.  W.  Rep.  812;  Snider  v.  Thrall.  (Wis.)  14  N.  W.  Rep.  814; 
Seaman  v.  Aschermann,  (Wis.)  8  N. W.  Rep.  818;  Lagsdon  ▼.  Newton,  (Iowa.)  6  N. 
W.  Rep.  715;  Fita  v.  Orr^s  Assignee,  (Ky.)  1  S.  W.  Rep.  682;  Baldwin  v.  Squier, 
lU  Kan.  288,.  1  Pac.  Bep.  581. 
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or  plaintitF's  attorneys  at  law,  until  dellTered  to  defendants'  attomej,  tor 
purpose  only  of  allowing  them  to  offer  it  In  evidence  on  tbe  trial  of  this  can: 
"(12)  That  John  Moffltt  claimed  to  have  a  power  of  attomej  from  phtin 
dated  and  recorded  prior  to  July  20,  1870,  and  by  virtue  thereof,  offered 
attempted,  on  the  sixth  day  of  October,  1870,  to  sell  the  interest  of  the  pi 

tiff  in  the  lands  in  controversy;  thatsaid  offer  and  attempt  were  m 
~*77        by  said  Moffltt  to  sell  said  interest  of  plaintiff,  together  *wlth  the 

tercets  of  her  Infant  slEOers  and  brother,  in  a  lump,  at  pablio  aact 
to  the  highest  bidder,  and  on  credit;  the  said  Moffltt  claiiniug  to  act  in 
double  capacity  of  guardian  of  said  infants  and  attorney  in  ia5,  of  the  pli 
tiff,  and  to  have  an  order  of  the  probate  court  to  sell  the  interests  of  said 
fiints,  the  other  grantees  named  In  the  patent.  fl3)  That  said  Mofflttdid 
at  SHid  time  have  any  power  of  attorney  except  tne  one  mentioned  in  find 
No.  6,  and  was  not  the  guardian  of  said  infanta.  (14)  That  the  above  ' 
the  only  offer  or  attempt  of  said  Uoffltt  to  sell  the  interest  of  plaintiff 
said  lands,  save  and  except  the  portion  of  the  lands  described  in  the  deed 
George  Nay,  mentioned  in  finding  No.  4."  "(16)  That,  pursuant  to  said 
fer  and  attempt  to  sell  the  Interests  of  plaintiff  and  said  infants  in  said  lar 
the  said  John  Molfitt  executed  and  delivered  to  the  defendants,  except  the 
fendant  Qeorge  Nay,  certain  deeds.  (17)  That  the  contents  of  said  deeds 
not  known  to  thecourt,  aa  none  of  them,  except  the  one  referred  to  in  find 
No.  4,  have  been  offered  oi  introduced  in  evidence." 

It  woald  seem  that  from  these  findinf^s  there  coald  be  hot  one  ci 
oluBion,  aud  that  in  favor  of  the  plaintiff.  Plaintiff's  title,  resting 
a  patent,  was  Rood,  nnless  divested  by  sale.  Now,  take  these  hi 
ingB  in  their  strongest  bearings  towards  the  defendants,  and  tt 
show  that  a  sale  was  made  by  one  claiming  to  be  her  attome;  in  fa 
and  that  upon  that  sale,  deeds  were  executed  and  delivered  to  the  i 
fendantB.  We  leave  May  oat  of  thought  far  the  present.  Bat  th< 
deeds  are  not  shown.  They  are  the  written — the  best— evidence 
what  the  contract  really  was  between  the  attorney  and  the  defendan 
It  matters  not  what  may  have  been  the  prior  talk.  The  deed  i 
presses  the  final  contract.  It  is  the  evidenoe  of  the  title  oonveji 
Now,  the  execution,  delivery,  and  existence  of  these  deeds  were  ahof, 
indeed,  one  was  presented  on  the  trial  and  identified,  bat  not  oSei 
in  evidence.  In  other  words,  the  defendants,  who  hold  in  tbeii  hat 
the  written  evidence  of  their  purohase  and  their  title,  decline  to  p 
duce  it.     Now,  we  may  indtitge  in  no  presumptions  in  favor  of  det 

or  other  instruments,  when  the  party  who  mast  rely  apon  th 
'78      validity  and  saffi'cieney  can,  but  does  not,  produoe  the 

When  collateral  reference  is  made  to  an  instrument,  we  son 
times  rest  on  a  presumption  that  it  is  complete  and  saffioient,  I 
when  upon  it  hin(;eB  the  very  title  in  issue,  we  indulge  in  no  si 
preeamptions.  It  must  be  produced,  or  it  will  be  held  insufGcient 
convey  title.  It  is  useless  to  speculate  as  to  the  defect  in  these  dee' 
Are  there  limitations  on  the  title  conveyed?  Is  the  possession 
served  as  a  seourity  for  the  purchase  money?  Are  they,  aa  ooon 
for  defendants  suggests,  merely  guardian's  deeds?  and,  if  so,  dott 
contain  any  disavowal  of  authority  to  act  for  plaintiff  ?  Do  they  si 
port  or  disprove  defendants'  claim  of  purchase  and  title?     We  c 
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only  gaess,  and  we  have  no  right  to  guess  away  the  plaintiff's  title. 
Counsel  for  defendants  says  in  his  brief  that  ''the  fact  that  these  deeds 
that  the  defendants  spoke  about  were  the  guardian's  deeds,  was  so 
well  known  and  understood  at  the  trial  thi^t  I  cannot  but  regard  these 
findings  as  highly  disingenuous."  Accepting  this  statement,  though 
it  is  stoutly  attacked  by  counsel  on  the  opposite  side,  and  turning  to 
the  evidencei  we  find  that  we  are  only  led  from  one  difficulty  to  an- 
other. The  testimony  plainly  shows  that  defendants  had  no  other 
deeds  than  these.  The  fact  that  no  other  deeds  were  given,  makes 
strongly  against  their  claim  of  a  purchase  of  plaintiff's  interest  in  the 
land.  And  evidence  to  sustain  a  parol  purchase  of  land  must  be 
clear  and  positive.  While  the  patent  names  the  four  heirs,  the  plain- 
tiff included,  defendants  were  content  to  receive  only  the  deeds  of  the 
minors'  interests,  and  sought  no  other.  Thus  they  held  for  years, 
and  until  plaintiff  asserted  her  rights  in  the  land. 

But  conceding  their  understanding  of  the  purchase  to  be  correct, 
the  statute  of  frauds  interposes  against  them.    They  bought  and  paid ; 
they  took  possession  and  improved.    But  payment  will  not  take  a 
parol  purchase  out  of  the  statute  of  frauds;  and  possession  and  im- 
provement must  be  referred  to,  and  will  be  upheld  under  the 
*79      written  title  they  accepted.    As  purchasers  *of  the  minors'  in- 
terests, they  had  a  right  to  the  possession,  and  might  lawfully 
enter  and  improve.     They  became  tenants  in  common  with  plaintiff, 
with  equal  right  to  enter.     No  action  of  trespass  would  lie  against 
them.     Edwards  v.  Fry»  9  Kan.  *417.     "What,  then!  it  may  be 
asked,"  said  Woodwabd,  J.,  in  Workman  v.  Guthrie,  29  Pa.  St.  495, 
"can  there  be  no  sale  of  land  by  parol  among  tenants  in  common 
where  all  are  in  possession  ?    Certainly  not,  because  the  statute  of 
frauds  and  perjuries  forbids,  and  there  cannot  be  such  part  perform- 
ance as  would  take  it  out  of  the  operation  of  that  wise  and  salutary 
rule  of  titles."     See,  also,  Blakeslee  v.  Blakeslee,  22  Pa.  St.  237. 
Nor  is  it  an  answer  to  this  that  their  purchase  of  the  minors'  interests 
failed,  and  that  the  guardian's  deeds  passed  no  title.     The  only  writ- 
ten title  under  which  they  entered  was  the  guardian's  deeds.     They 
may  not  now  invoke  the  failure  of  that  written  title  to  sustain  a  parol 
contract  with  another  party,  in  the  face  of  the  positive  prohibitions 
of  the  statute  of  frauds.     Indeed,  we  do  not  know  that  such  title  has 
failed.     Its  validity  was  not  in  question  in  this  action.     Notwith- 
standing the  finding  that  Moffitt  was  not  the  guardian  of  the  minors, 
we  see  from  the  testimony  that  the  probate  court  recognized  him  as 
their  guardian,  and  ordered  this  sale,  and  received  a  report  of  the 
Bale,  and  that  he  and  a  successor  in  office  received  the  purchase 
price.    We  know  not  what  ratification  or  estoppel  may  have  inter- 
vened to  uphold  these  deeds  as  against  the  minors.    But  be  that  as 
it  may,  and  even  if  that  written  title  fails,  their  entry  and  improve- 
ments must  be  referred  to  that.     Where  there  is  an  express  contract, 
the  law  does  not  imply  one.    Perry  v.  Bailey,  12  Ean.  *539. 
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So,  where  a  party  enters  tiponland  nadara  written  iDslrnment  pi 
porting;  to  oonvey  the  title  of  eertain  joint  owners,  he  may  Bot,  np 
a  failare  of  the  title  thaB  conveyed,  uphold  a  parol  parohase  from  t 
otber  joint  owner  by  his  entry  and  improvements.  That  wbicb 
does  as  an  owner  mast  be  referred  to  that  which  apparently  ma 
him  an  owner.     Fart  performance  to  uphold  a   parol  purchf 

must  be  excluBive;  must  be  referable  solely  to  such  purobai 
*80      *Part  performance  does  not  make  the  parol  contract  a 

stronger  or  more  bindinfi;.  It  is  still  a  contract  which  t 
statute  declares  inoperative  to  transfer  title.  Equity  has  interfer 
in  cases  of  part  performance  to  prevent  one  party  from  leading  s 
other  on  to  the  expenditure  of  labor  and  money  in  the  melioratioD 
an  estate  upon  the  faith  of  an  agreement,  and  then  denying  tl 
agreement.  Yet  its  interference  has  been  severely  criticised,  ai 
many  have  doubted  whether  publio  policy  has  been  subserved  by  ai 
departure  from  the  strict  letter  of  the  statute.  In  Browne,  St.  Fraud 
§  493,  the  author  says : 

"It  should  be  remarked,  in  conclusion,  that  the  decided  Inclination  of  tl 
Judicial  [Dind  appears  to  be  against  extending,  beyond  those  limits  to  whii 
it  tins  been  carried  by  clear  authority,  the  doctrine  of  enforcing  oral  contiac 
in  equity,  upon  tlie  ground  of  part  performaiioe. " 

See,  also,  Lindsay  v.  Lynch,  3  Schoales  &  L.  4;  Forster  v.  Hal 
3  Ves.  712;  O'Reilly  t.  Thompson,  3  Cox,  371;  Parkhurst  v.  Ya 
Cortlandt,  1  Johns.  Cb.  384;  PhiUips  v.  Thompson,  Id.  149. 

We  think  it  would  be  going  much  beyond  established  limits  to  ei 
force  a  parol  purchase  of  an  undivided  interest  in  land  upon  tb 
strength  of  part  performance,  when  there  was  a  written  oonveyanc 
intended  as  a  conveyance  of  the  lai^er  interests  in  the  land,  undt 
which  possession  was  in  fact  taken  and  improvements  made.  Tti 
melioration  of  the  estate  will  be  presumed  to  have  been  made  on  tl 
faith  of  the  title  apparently  conveyed.  Acts  vhich  presume  a  coi 
veyance  will  be  referred  to  the  conveyance,  and  that  irrespective  < 
the  validity  of  that  conveyance.  We  conclude,  then,  that  both  npo 
the  findings  and  the  testimony,  the  judgment  of  the  district  court  wi 
right. 

We  have  treated  this  case  as  tboagh  the  fact  of  a  purchase  < 
plaintiff's  interest  was  unquestioned.  Bo  the  defendants  testify,  an 
BO  aleo  says  the  guardian  and  attorney  in  fact.  Bat  when  we  loc 
at  the  order  of  sale,  the  advertisement,  the  appraisement,  aud  repo: 
of  sale,  and  also  the  notes  and  mortgages  given  to  secure  tl 
*81  unpaid  purchase  money,  there  *ia  nothing  to  indicate  in  tt 
slightest  degree  a  sale  of  anything  other  than  the  minors'  ii 
terests.  We  have  no  reason  to  doubt  the  good  faith  of  these  defen< 
ants,  but  they  were  certainly  very  negligent,  or  else  very  badly  ore: 
reached  by  the  representations  and  acts  of  John  Moffitt. 

We  have  thus  far  been  considering  the  case  as  it  stands  betwee 
the  plaintiff  and  defendants  otber  than  Nay^     Hia  position  is  diffei 
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ent.  He  claims  to  have  parobased  at  a  private  sale ;  and  a  deed» 
pDrportiog  to  be  from  John  Moffitt,  attorney  in  fact  of  plaintiff,  was 
offered  in  evidence.  Waiving  any  question  as  to  whether  this  deed 
was  anything  more  than  the  deed  of  John  Moffitt,  it  appears  that  this 
deed  had  never  been  delivered,  and  that  Moffitt  had  refused  to  deliver 
itnniil  he  should  receive  a  hundred  dollars.  It  also  appears  that 
Nay  at  the  time  of  bis  purchase  received  a  deed,  but  that  deed  was 
not  offered  in  evidence.  Much,  therefore,  that  has  already  been  said 
as  to  the  effort  to  support  a  parol  contract  of  purchase,  applies  here. 
And  the  deed  actually  offered  cannot  change  the  conclusion  reached 
in  the  other  cases.  An  undelivered  deed  is  no  deed.  Whatever  force 
it  may  have  as  evidence  tending  to  prove  the  fact  of  the  purchase,  as 
a  conveyance,  or  evidence  of  title,  it  amounta  to  nothing.  It  may  be 
that  Moffitt  is  a  scoundrel,  and  trying  to  blackmail,  and  from  the 
testimony  in  this  case  we  are  inclined  to  think  he  is.  It  would  seem 
as  though  he  had  deliberately  imposed  upon  all  the  defendants,  and 
obtained  money  from  them  for  a  title  which  he  did  not,  and  did  not 
intend  to,  convey.  Unfortunately  for  defendants,  they  placed  too 
much  confidence  in  him,  and  must  suffer  for  his  wrong.  This  deed 
was  not  only  never  delivered,  but  it  also  appears  from  the  testimony 
that,  at  the  time  Moffitt  proposed  to  deliver  it  for  a  hundred  dollars, 
any  authority  he  had  to  act  for  the  plaintiff  had  been  revoked.  Bo  that 
the  facts  are,  that  he  did  not  deliver,  that  he  demanded  money  as  a 
condition  of  delivering,  and  that  he  then  had  no  right  to  deliver*  This 
leaves  the  defendant  Nay  in  the  same  position,  substantially, 
'82  as  the  other  defendants,  attempting  to  uphold  a  parol  *con- 
tract  of  parohase  by  proof  of  acts  properly  referable  to  a  dif- 
ferent title  conveyed,  or  attempted  to  be  conveyed,  by  a  written  con- 
veyance. 

We  have  attempted,  in  this  case,  to  pass  beyond  all  the  technical 
questions  which  counsel  have  discussed  at  length  in  their  briefs,  to 
consider  the  case  npon  its  merits.  We  have  examined  all  the  testi- 
mony offered  by  defendants,  thai  which  was  rejected  as  well  at  that 
which  was  admitted,  and  are  forced  to  the  conclusion  that  the  judg- 
ment of  the  district  court  against  them  was  in  accordance  with  the 
law  of  the  case.  While  they  may  have  been  misled  by  their  igno- 
rance, or  their  over-confidence  in  Moffitt,  they  show  at  best  but  a 
parol  contract  of  pnrchase,  with  nothing  which,  according  to  the 
established  rnles  of  equity,  will  take  the  case  out  of  the  statute  of 
frands. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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John  EwiniI  r.  Mabtha  E.  Baldwin  and  ftDOther. 
July  Term.  1880. 

1.  School  Landa:  Contract:  Forfeiture.  Prior  to  the  law  of  1879,  i 
purchaser  of  school  Innds  failed  to  pay  either  Interest  or  principal  of 
purchase  monev  at  the  time  the  same  became  due,  such  failure  tpso/c 
worlced  a  forf^ture;  and  the  Interest  of  the  pnrcbsser  In  the  land 
stantly  and  absolutely  ceased.    State  ▼.  Emmert,  19  Kan.  M6.> 

3.  :  Faots  Showing  no  Oaorc  of  Action.    E.,  a  purchaser  o 

tract  of  snhool  land,  made  six  payments,  and  then  defaulted  as  to  the  1 
four,  and  remaiued  so  in  default  for  four  years.  He  at  the  same  tl 
made  default  In  the  taxes  levied  upon  said  tract,  and  continued  In  defa 
for  the  same  length  of  time.  After  the  eicplratton  of  these  four  years, 
purchased  a  tax-sale  certificate  upon  the  land,  paid  to  the  county  treaeu 
the  four  payments  in  default,  and  interest,  and  obtained  from  thecoui 
clerk  a  certificate  that  she  had  made  full  pa3rment  for  the  land  as  a  p 
chaser  thereof.  With  this  she  obtained  a  patent  from  the  governor,  o 
veying  the  land  to  her.  After  this  she  mortgaged  the  land,  receivi 
the  proceeds  of  the  mortgage.    She  also  took  possession,  and  cont 

*St  ued  in  'possession  for  a  year  or  more.  Thereupon,  £.  commenced 
action,  alleging  these  facts,  and  that  the  tax-sale  certificate  was 
valid,  because  issued  while  a  previous  unossigned  and  unredeemed  s 
certificate  was  in  the  possession  of  the  county  i  and  alsq  that  the  value 
the  possession  held  by  her,  and  the  proceeds  of  the  mortgage,  fully  equa 
her  entire  outlay  in  the  matter,  and  without  otherwise  showing  any 
demption  of  the  land  from  the  tax  sale,  or  any  tender  of  money  to  t 
county  treasurer,  or  to  B.;  and  praying  tliat  she  be  declared  the  trus 
of  the  title  for  his  benefit,  etc.  Held,  that  a  demurrer  to  this  petiti 
was  properly  sustained. 

[3.  Contracts;  Time.  Contracts  In  which  time  is  of  the  essence  of  the  c( 
tract,  though  hard  and  harsh,  are  legal.] 

Error  from  Nemaha  district  court. 

AotioQ  broagbt  b;  Ewing  against  Baldwin  and  another,  to  reco^ 
a  certain  traot  of  Bcbool  land.  Trial  at  the  October  term,  1879, 
the  distriot  oonrt,  and  judgment  for  the  defendants.  Ewing  brin 
the  case  here. 

W.  W.  Outkrie,  for  plaintiff  in  error. 

The  proptMition  is  beyond  question  that,  under  a  forfeited  oontract,  neltl 
party  can  enforce  a  legal  claim  against  the  other;  and  equally  so  that,  af 
forfeiture,  either  party,  by  express  terms,  or  by  the  acceptance  of  the  full  bei 
fits  to  be  derived  therefrom,  may  waive  such  forfeiture,  and  thereby  the  < 
faulting  party  remain  entitled  to  the  full  benefits  to  be  delved  by  him  the 
from.    Stshulenberg  v,  Harriman,  21  Wall.  44. 

Ewing,  on  Kovcmber?,  lt<77,  could  have  obtained  full  equitable  title  to  s 
land  by  the  payment  to  the  county  treasurer  of  SSOl. 65,  and  thereon  the  rij 
to  have  such  equitable  title  made  legal  by  the  issuance  of  a  patent  by  the  g 
emor.    If  right  in  this  proposition,  then  plaintiff  is  entltied  to  the  dec 

'See  Baker  v.  Newland,  35  Esn.  ■SS;  Reynolds  v.  Reynolds.  80  Ean.  01, 1  F 
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asked  for;  for  it  was  by  the  pajnnent  only  in  accordance  with  the  terras  of  his 
purchase,  and  under  the  authority  of  his  certificate,  that  Baldwin  made  the 
payment  upon  which  the  county  clerk  issued  the  certificate  upon  which  she 

receiyed  the  patent.  Moore  v.  Reaves,  15  Kan.  *I53.  Then,  as  be- 
*84      tween  Ewing  and  Baldwin,  there  is  no  question  of  forfeiture  i4n  the 

case;  and  there  is  no  case  between  the  state  and  Ewing.  Chrisman 
V.Miller.  21  III.  227,  285;  HoUinshead  v.  Simms,  51  Cal.  158,  168;  Cham- 
pion V.  Brown,  6  Johns.  Ch.  898. 

There  are  but  two  ways  in  which  a  party  can  acquire  title  to  school  land, 
viz.,  by  purchase  at  a  school-land  sale  from  the  treasurer,  (section  7,  c.  92,\ 
and  by  the  holder  of  a  valid  tax  deed  making  all  back  payments,  (section  14.) 
Baldwin  derived  no  right  from  assignment  of  the  certificate  of  sale  of  1875, 
for  such  sale  was  prohibited  by  law.  Section  122,  c  107 ;  Morrill  v.  Douglass, 
17  Kan.  291.  But  section  14  clearly  never  was  intended  to  authorize  the 
holder  of  a  tax-sale  certificate  to  go  to  the  county  treasurer  and  pay  ap  any 
back  installments,  and  thereon  evict  an  occupying  sale  purchaser  from  the 
land.  Such  action  could  not  have  been  intended  by  section  14;  but  nothing 
more  tlian  that,  where  school  land  had  been  legally  taxed,  and  a  deed  issued 
thereon  which  would  vest  tlie  title  of  the  owner  therein,  that  the  holder  of  the 
tax  title  might  obtain  the  state  title  by  paying  up  all  state  claims  against  the  i 

land.    Further,  under  section  127,  c.  107,  (tax  act,)  at  any  time  before  tax  /^ 

deed  made,  the  land  is  the  subject  of  redemption,  and  therefore  cannot  possi-  ^ 

h\j  be  the  basis  for  acquiring  the  state  title  to  school  land.    But  section  17,  ^ 

€.92,  absolutely  prohibited  the  action  which  was  taken  in  favor  of  Baldwin. 
Only  school  lands  from  which  purchasers  had  been  ejected,  or,  in  the  case  of 
forfeiture,  were  unoccupied,  could  be  the  subject  of  resale,  and  only  then  iLf  ter 
reappraisement.  In  this  case,  Ewing  occupied  the  land,  and  had  never  been 
fjected ;  therefore  Baldwin  could  have  no  right  to  purchase  even  at  a  sale  after 
reappraisement.  Section  17  also  gives  a  legislative  construction  to  the  entire 
act,  and  limits  the  forfeiture  therein  expressed,  so  that  a  forfeiture  does  not 
take  place  as  against  an  occupying  purchaser  of  school  land  until  after  eject- 
ment, cr.  S.  V.  Grundy,  3  Cranoh,  887. 
It  must  be  conceded  that,  if  the  rules  of  equity  can  be  applied  in  this  case, 

plaintiff  is  entitled  to  recover.  We  insist  that  State  v.  Emmert  is 
^      not  decisive  of  this  case  I'againbt  plaintiff,  and  that  the  principles 

which  govern  in  the  statutory  construction  applicable  in  this  action 
«ie  decisive  in  favor  of  the  plaintiff. 

Sinum  Conwell  and  Ab\jah  Wells,  for  defendants  in  error. 

The  plaintiff  in  error,  by  his  failure  to  pay  the  annual  installments  of  prin- 
<!ipal  and  interest  when  the  same  became  due,  had  forfeited  all  his  interest  in 
or  right  to  the  land.  Laws  18^6,  c.  122,  art.  14,  §  16.  He  had  forfeited  his 
Tight  to  the  land  by  his  failure  to  pay  the  taxes  due  thereon.  Laws  1876,  c. 
122,  art.  14,  §  14.  Plaintiff  claims  that  the  tax-sale  certificate,  dated  Septem- 
ber 7, 1875,  foi:  the  taxes  of  1874,  assigned  to  the  defendant  Martha  E.  Bald- 
win, was  iljQgal  and  void,  on  account  of  the  former  sale.  May  6,  1874,  for  the 
tax  of  1873  i  but  he  nowhere  avers  in  his  petition  that  the  sale  of  May  6, 1874, 
was  a  legal  sale,  and  in  the  absence  of  any  allegation  of  that  fact,  this  court 
win  not  be  authorized  to  presume  that  said  sale  was  valid.  Morrill  v.  Douglass, 
17  Kan.  291.  On  the  other  hand,  if  the  tax  sale  of  May  6,  1874,  was  a  valid 
sale,  then  Ewing,  by  allowing  the  land  to  be  sold,  forfeited  all  right  to  it  un- 
der section  14,  above  cited;  It  seems  to  us  that  the  case  of  State  v.  Emmert, 
19  Kan.  546,  is  decisive  of  this  case. 

We  assert  that  Ewing,  on  November  7,  1877,  could  not  have  obtained  full 
equitable  title  to  said  land  by  the  payment  to  the  county  treasurer  of  $301.55, 
vr  any  other  sum,  and  thereupon  lie  would  not  have  the  right  to  have  such 
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equitable  title  made  legal  by  the  Issuance  of  a  patent  by  the  governor.  ' 
treasurer  oould  have  reused  to  receive  the  money,  the  oonnty  clerk  to  is 
thp  necessary  certiBcate,  the  state  auditor  his  certificate,  or  the  govemor 
p..tent,  and  Ewing  would  have  bad  no  power  to  compel  either  of  them  to  ia 
said  papers.  Admit  that  each  and  ali  of  them  could  lisve  ignored  the  fori 
ur^.  and  isaupd  the  necessary  papers,  if  there  were  no  one  to  object,  yet  t 
could  not  be  compelled  to  do  so,  and  a  waiver  on  behalf  of  Baldwin  Is  nc 

waiver  on  behalf  of  Ewing. 
*86        *It  seems  to  us  clear  that  section  14,  heretofore  cited,  authorises 

immediate  assumption,  on  the  part  of  the  purchaser  of  school  la 
at  a  tax  sale,  of  all  the  rights  and  obligations  of  the  original  purchaser;  i 
as  evidence  that  the  legislature  so  understood  it,  we  call  attention  to  the 
striction  placed  upon  said  right  by  the  legislature  of  ltJ79.  Laws  1879,  c.  ] 
§  1;  Blackw.  Tax  Titles,  72»,  and  authorities  cited.  Section  17,  c.  92,  in 
way  pretends  to  determine  the  rights  of  purchasers,  its  sole  purpc»e  being 
point  out  a  mode  of  again  putting  in  market  lands  that  have  been  forfeil 

bfiBWis,  J.  This  case  comes  into  tiiis  oonrt  for  revifiw  of  tho  ■ 
oisioD  and  judgment  of  the  disttict  ooart  of  Nemaha  eonnty,  npoi 
detnarrer  to  the  petition  of  plaintiff,  which  waa  sustained,  a,Dd  jui 
ment  forthwith  thereon  rendered  for  defendants.  The  petition  sbo 
that  Ewing,  as  assignee  of  Potter,  held  a  school  land  sale  certifies 
dated  November  20,  1867,  for  160  acres  of  land;  that  Potter  wi 
into  poseeasion  and  made  permanent  improvements  upon  said  lai 
and  thereafter,  until  Febmary  SO,  1878,  plaintiff  was  in  possessii 
and  had  so  improved  said  land  as  to  have  it  incloBed  with  an  Oss 
hedge  fence,  and  to  have  a  house  and  a  well  thereon,  and  all  of  I 
value  of  13,000,  and  had  paid  six  of  the  ten  payments  to  he  pi 
therefor,  his  last  payment  of  principal  being  in  1S73,  and  of  inter 
in  1874;  that  taxes  had  been  paid  from  date  of  sale  up  to  1873,  a 
that  for  the  taxes  of  that  year  a  sale  had  been  made  to  the  conn 
which  was  anassigned  nntil  January  23,  1S78;  that  a  subsequc 
sale  was  made  to  the  county  for  the  tax  of  1874,  to  which  n 
charged  up  the  taxes  for  1876-1876;  that  on  November  7, 1877,  ti 
last  tax-sale  certificate  was  assigned  to  defendant  Martha  £.  Ba 
win,  the  wife  of  S.  J.  Baldwin;  that  forthwith,  on  said  day, Baldn 
(with  no  claim  to  said  land,  nnless  under  euoh  certificate,  and  whi 
was  void,  being  a  sale  forbidden  by  law,  there  being  an  o: 
*87  standing  sale  certificate  held  by  the  county  *for  tax  of  IS' 
at  the  time  such  sale  for  1874  was  made)  paid  to  the  trei 
urer  the  four  of  the  ten  payments  anpaid  under  Swing's  sale  cert: 
cate,  and  $85.56  interest,  being  a  total  of  $301.55,  and  obtainec 
certificate  of  fnll  payment;  that  upon  such  payment  Baldwin  obtain 
a  certificate  from  the  county  olerk,  and  thereon  procured  the  audil 
to  certify  that  she  had  made  full  payment  for  said  land  as  a  pi 
chaser  thereof;  that  thereon,  on  November  14,  1877,  the  govert 
issued  a  patent  to  Baldwin  under  school  land  sale  act  of  1864,  whi 
was  placed  on  record  November  31,  1877;  that  Baldwin  plao 
thereon  what  is  conceded  to  be  a  bonajide  mortgage  for  $550;  tb 
on  February  20,  187S,  Baldwin  forcibly  evicted  defendant's  tens 
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from  the  premises,  and  has  since  enjoyed  the  benefits  thereof;  that 
the  $550  derived  from  the  mortgage  and  the  ase  of  the  premises  for 
1877-1878,  amounted  in  excess  of  all  tax  liens  paid  on  said  land, 
and  purchase  money  therefor;  that  Baldwin  obtained  such  assign- 
ment, certificate,  and  pat-ent  through  collusion  with  the  county  offi- 
cials, and  without  authority  of  law  therefor;  and  thereon  praying 
that  Baldwin  be  held  as  trustee  (as  such  patentee)  for  the  benefit  of 
plaintiff,  and  compelled  to  account  for  benefits  derived,  and  upon 
same  being  settled,  that  title  should  be  decreed  to  be  conveyed  to 
plaintiff. 

Was  there  error  in  the  ruling  of  the  district  court  ?  On  behalf  of  de- 
fendants, it  is  urged  that  by  the  default  of  Ewing  in  the  payments  of 
principal  and  interest,  he  had  forfeited  all  rights  and  interests  in  the 
land,  and  that,  therefore,  it  matters  not  what  wrong  may  have  been 
done  to  the  state  or  the  school  fund  by  the  defendants.  He  can  found 
no  personal  rights  thereon.  The  case  of  State  v.  Emmert,  19  Ran. 
546,  is  referred  to  as  decisive,  in  which  this  court  held  that,  "if  a 
porehaser  of  school  lands  fails  to  pay  the  interest  or  principal  at  the  ^ 

time  the  same  becomes  due,  such  failure  ipso  facto  works  a  forfeiture;  ^ 

and  the  interest  of  the  purchaser  in  the  land  instantly  and  absolutely 
ceases.  **  It  is  further  urged  that  school  lands  are  by  statute  sub- 
ject to  taxation,  and  that  the  purchaser  at  a  tax  sale  has  a 
*88  right  to  complete  the  pay*ments  to  the  school  fund  for  his 
own  benefit,  and  that  defendants  have  only  exercised  this  stat- 
utory right.  On  the  part  of  the  plaintiff,  it  is  argued  that  the  ques- 
tion of  forfeiture  is  one  which  can  arise  only  between  the  vendor  (in 
this  case,  the  state)  and  the  vendee;  that  no  third  party  can  raise 
the  question;  that  even  the  vendor  cannot  both  accept  the  money 
and  claim  the  forfeiture;  that  accepting  the  former  waives  the  latter ; 
that  in  case  of  forfeiture,  the  land  is  to  be  reappraised  and  resold, 
and  the  money  paid  forfeited  to  the  school  fund;  that  the  defend- 
ants have  treated  this  as  though  there  were  no  forfeiture,  and  have 
paid  the  balance  of  the  purchase  money  to  the  state,  and  the  same 
hag  been  accepted,  so  that  there  is  in  fact  no  question  of  forfeiture  in 
the  ease ;  that  defendants'  attempted  purchase  of  a  tax  title  was  a 
failure,  (Morrill  v.  Douglass,  17  Kan.  291,)  and  gave  them  no  right 
to  be  substituted  for  plaintiff  as  purchaser  from  the  state.  So  that 
the  ease  resolves  itself  into  this :  that  defendants  voluntarily  paid 
the  balance  of  the  purchase  money  due  to  the  state,  and  then  wrong- 
follj  obtained  a  conveyance  of  the  legal  title  to  themselves. 

We  think  the  ruling  of  the  district  court  in  favor  of  the  defendants 
mnst  be  sustained.  By  the  plaintiff's  default,  his  rights  and  interests 
had  fully  and  absolutely  ceased.  He  bought  in  the  first  instance  with 
that  law  plainly  before  him,  and  with  that  as  a  part  of  his  contract. 
His  rights  and  interests  were  to  cease  and  determine,  not  upon  the 
election  of  this  or  that  officer,  nor  at  the  close  of  judicial  proceedings, 
but  inunediately  and  absolutely  upon  a  default  in  payment  of  either 
v.24k— 5 
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priD3ipal  or  interest.  He  had  defaulted,  and  defaulted  for  years. 
There  was  no  attempt  to  interfere  at  the  instant  of  default.  Now, 
having  no  right  or  interest  in  the  land,  and  having  had  none  for 
years,  how  has  he  been  deprived  of  anything  by  the  conduct  of  de- 
fendants? No  matter  what  they  may  have  acquired,  or  how  they  ac- 
quired it — they  have  taken  nothing  which  belonged  to  him.    That  at 

one  time  he  had  an  interest  in  the  land,  does  not  give  him  a  pres- 
*89       ent  right  to  challenge  their  conduct.     Their  wrong-doing  *doe8 

not  restore  his  lost  estate.  He  is  in  no  worse  condition  thau 
if  the  county  attorney  had  proceeded  to  eject  him,  as  it  was  his  dutj 
to  do,  and  thereafter  the  land  had  been  reappraised  and  resold.  If 
the  school  fund  has  been  wronged,  the  public  oificers  are  the  ones  to 
enforce  redress. 

But  further,  plaintiff  defaulted,  not  merely  in  his  payments  of 
purchase  money,  but  also  in  the  taxes  on  the  land,  and  defendants 
became  tax  purchasers.  As  such  they  had  a  right  to  protect  their 
tax  interests  against  the  claims  of  the  school  fund.  Such  a  right  is 
not  limited,  as  counsel  claim,  to  the  holder  of  a  tax  deed.  If  it  were, 
it  would  generally  be  only  a  barren  right.  But  every  purchaser  at  a 
sale,  or  of  a  sale  certificate,  may  protect  his  interest  by  paying  any 
sum  due  as  purchase  money  to  the  school  fund.  Comp.  Laws  1879, 
p.  856,  §  14.  And  these  defendants  paid  for  themselves,  and  to  pro- 
tect their  own  claims.  Whether  those  claims  were  well  or  ill  founded, 
they  had  a  color  of  right,  and  to  protect  that  made  their  payments 
to  the  school  fund.  They  never  pretended  to  be  paying  plaintiffs 
debt,  but,  claiming  to  own  the  land  by  virtue  of  their  tax' purchase, 
paid  the  balance  due  upon  the  original  sale.  In  all  this  they  acted 
for  themselves,  and  adversely  to  plaintiff.  Whether  defendants  have 
not  gone  further  than  they  were  entitled  to,  and  obtained  a  patent 
before  they  had  acquired  a  tax  deed,  and  whether  plaintiff  could 
not  have  redeemed  from  these  tax  sales,  are  questions  not  properly 
before  us.  No  redemption  in  fact  is  alleged.  The  plaintiff  does  not 
claim  to  have  tendered  any  money  to  either  the  county  treasurer  or  the 
defendants.  All  he  claims  is  that  they  have  been  reimbursed  in  their 
entire  outlay  by  the  value  of  their  possession  of  the  land,  and  the 
money  they  received  from  a  mortgage  on  the  title  they  acquired.  Bat 
upon  this  see  Stebbins  v.  Guthrie,  4  Ean.  *854;  Hoffmire  v.  Bice, 
22  Kan.  *749 ;  Comp.  Laws  1879,  p.  963,  §  127. 
It  may  be  that  plaintiff  has  lost  the  proceeds  of  some  years  of  toil, 

and  that  defendants  have  acquired  property  for  less  than  its 
*90      real  value.     But  contracts  in  which  time  is  of  the  essence  *of 

the  contract,  though  hard  and  harsh,  are  legal.  Parties  who 
voluntarily  enter  into  them  have  no  right  to  complain  of  their  terms. 
Always,  or  almost  always,  there  are  benefits,  or  supposed  benefits,  to 
countervail  the  risk;  and  where  a  party  defaults  in  his  payments  of 
purchase  money  to  his  vendor,  and  of  his  tax  obligations  to  the  state, 
and  so  defaults  for  a  series  of  years,  he  need  not  be  surprised  to  see 
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that  property,  whose  obligations  he  h»s  abandoned,  but  whose  bene- 
fits he  has  been  seeking  to  continue,  pads  to  one  who  has  discharged 
all  his  delinquent  obligations  in  respect  to  the  land.  The  prospect 
of  getting  land  at  less  than  its  market  value  is  one  of  the  induce- 
ments the  state  holds  out  to  purchasers  at  tax  sales  to  encourage 
such  purchasers,  and  insure  prompt  payment  of  taxes.  And  this 
policy,  whether  right  or  wrong,  wise  or  unwise,  the  courts  may  not 
thwart. 

We  think  the  ruling  of  the  district  court  was  correct,  and  must  be 
affirmed. 

(All  the  justices  concurring.) 


N.  G.  Bailet  v.  John  S.  Lono. 
July  Term,  1880. 

Sales:  Agreement  to  Deliyer  Corn:  Separation  and  Delivery:  Title. 
A.,  being  the  owner  of  sixty  acres  of  ungathered  corn,  and  in  debt  to  B. 
in  a  certain  amount,  and  to  L.  in  another  sum,  made  an  agreement  with 
them,  by  which  he  was  to  deliver  to  B.,  in  satisfaction  of  his  debt,  500 
bushels  of  com,  the  same  to  be  gathered  by  B.  out  of  the  said  sixty  acres, 
and  a  pair  of  mules  upon  which  L.  held  a  chattel  mortgage,  and  also  to 
deliver  to  L.  on  the  Iatter*s  farm,  and  to  be  weighed  on  his  scales,  corn 
to  the  amount  of  $250,  at  the  price  of  fifteen  cents  per  bushel,  and  in  the 
rise  up  to  twenty  cents  per  bushel,  on  the  delivery  of  wliich  L.  was  to 
credit  his  claim  against  A.  with  $250.  and  to  release  his  lien  upon  the 
mules.  There  was  no  separation  of  tlie  com,  and  it  was  estimated  that 
there  would  be  corn  enoiigh  to  satisfy  the  agreement  with  B.  and  L.,  and 
also  what  A.  should  want  for  his  own  use.  After  some  of  tlie  corn  had 
been  delivered  to  L.,  (but  how  much  is  not  shown,)  a  constable,  with  an 
execution  against  A.,  levied  upon  thirty  acres  of  standing  corn,  being 

*91      a  *part  of  the  com  above  mentioned,  and  of  the  value  of  $240.    L. 

thereupon  brought  replevin,  claiming  to  be  the  owner.    Held  that, 

upon  the  facts  as  stated,  no  delivery  and  no  separation  having  been  made, 

and  both  price  and  number  of  bushels  as  yet  unsettled,  the  title  had  not 

passed  away  from  A.,  and  that  L.  could  not  maintain  his  action.^ 

Un  a  contract  of  sale  of  personal  property,  the  Intent  of  the  parties  controls, 
uid  if  Uiej  intend  a  present  vesting  of  title,  the  title  may  in  fact  pass  at  once  to 
the  purchaser,  although  the  actual  delivery  thereof  is  to  be  made  subsequent! v. 
Howell  V.  Rugh.  27  Kan.  702. 

The  doctrine  that,  in  the  sale  of  chattels,  if  goods  be  sold,  while  mingled  with 
others,  by  number,  weight,  or  measure,  the  sale  Is  incomplete,  and  the  title  con- 
tinoeawith  the  seller  until  the  bargained  property  be  separated  and  identified, 
»PPHcd  in  Galloway  ▼.  Week,  (Wis.)  12  N.  W.  Kep.  10,  where,  in  a  contract  of  sale 
of  66  per  cent,  of  the  cut  of  a  certain  mill,  the  lumber  to  be  estimated  monthly;  and 
title  to  pass  as  soon  as  estimated,  there  having  been  no  estimate,  no  title  passed 
in  Holmes  ▼.  Bailey,  (Neb.)  20  K  W.  Rep.  804,  where  the  purchase  of  75  tons  of 
^^Jf  stacked  in  a  field  containing  over  100  tons,  no  specific  stack  being  desig- 
'  n«ed«|)U8ed  do  title.  A  contract  to  deliver  lumber  on  skids  at  end  of  mill,  as- 
Mited,  is  not  performed  by  delivering  it  there  unassorted.    HofTman  v.  King,  (Wis. ) 
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Error  from  Doniphan  district  court. 

Beplevin  brought  by  Long  against  Bailey,  constable,  to  recover  the 
possession  of  certain  com.  Trial  at  the  March  term,  1877,  of  the 
district  court,  and  judgment  for  the  plaintiff. 

Franklin  Babcock,  for  plaintiff  in  error. 

Under  the  facts  found  by  the  court,  the  agreement  between  T.  W.  Bailey 
and  J.  S.  Long  was  an  executory  agreement,  and  not  an  absolute  sale.  The 
title  to  the  property  remained  in  T.  W.  Bailey,  and  was  subject  to  the  lev}* 
of  an  execution  against  his  property.  Benj.  Sales,  (2d  Ed.)  §§  308-311; 
5  Wait,  Act.  &  Def.  541,  §  10;  Hale  v.  Huntley,  21  Vt.  147;  Hudson  v. 
Weir,  29  Ala.  294;  Stone  v.  Peacock,  35  Me.  385;  Cunningham  v.  Ashbrook. 
20  Mo.  553;  Devane  v.  Fennell,  2  Ired.  36.  See,  also,  Ward  v.  Shaw,  7  Wend. 
404;  Barns  v.  Learned.  5  N.  H.  265;  Gibbs  v.  Benjamin,  45  Vt.  124.  To 
etfect  a  complete  sale,  the  contract  must  be  executed.  Gibbs  v.  Benjamin,  45 
Vt.  124;  Fletcher  v.  Peck,  6  Crancli,  89;  Dennis  v.  Alexander,  3  Pa.  St.  50; 
Blackb.  Sales,  151;  Lowry  v.  Stewart.  5  Kan.  *663.  There  is  no  complete 
sale,— no  transfer  of  title  to  particular,  goods. — until  they  have  been  sepa- 
rated from  the  entire  stock.  Before  such  separation,  there  can  be,  at  best, 
only  a  contract  to  sell.     Williams  v.  Teiniman,  14  Kan.  *288. 

B.  A .  Seaver,  for  defendant  in  error.  « 

By  no  rule  of  interpretation  known  can  the  sale  by  Bailey  to  Long  be  con- 
sidered an  executory  agreement.  The  property  sold  was  pointed  out  and 
identified,  the  price  agreed  upon  and  actually  paid,  and  all  the  elements  requi- 
site to  constitute  an  absolute  sale  were  present  in  the  contract.  1 
*92  Pars.  Cont.  435.  ♦It  is  always  a  question  of  fact  for  the  jury  .whether 
a  sale  has  been  completed  or  not.  1  Pars.  Ck)nt.  (Old  Ed.)  465. 
Where  the  record  fails  to  show  affirmatively  that  all  the  evidence  is  presented, 
this  court  cannot  say  whether  the  finding  is  against  it  or  not.  Hale  v.  Bridge 
Co.,  8  Kan.  *466.  This  court  will  not  disturb  the  verdict  of  a  jury,  and  re- 
fusal of  the  court  below  to  grant  a  new  trial,  merely  on  a  preponderance  of 
testimony  against  the  verdict.  Blair  v.  Fields,  5  Kan.  *58.  The  finding  of 
a  court  upon  a  question  of  fact  is  conclusive  in  this  court  as  the  verdict  of  a 
jury.  Hobson  v.  Ogden,  16  Kan.  388;  Wood  v.  Davis,  12  Kan.  ♦575;  Cory 
V.  Wirth,  21  Kan.  *10;  Winstead  v.  Standeford,  Id.  *270;  Hook  v.  Bixby. 
13  Kan.  *168;  Crane  v.  Chouteau,  20  Kan.  292;  10  Cent  Law  J.  495. 

Bbeweb,  J.  This  was  an  action  of  replevin  for  com,  and  the  ques- 
tion is  whether  defendant  in  error  had  acquired  title  to  said  corn  by 
an  agreement  with  one  T.  W.  Bailey,  the  former  owner,  or  was  it  still 
the  property  of  said  T.  W.  Bailey,  and  subject  to  levy  on  an  execu- 
tion against  him?  The  case  was  tried  by  the  court,  without  a  jury. 
Special  findings  of  fact  were  made  in  favor  of  the  plaintiff,  defendant 

17  N.  W.  Rep.  186.  The  following  cases  limit  the  application  of  this  rule:  A  bill 
of  sale  of  1,000  barrels  by  a  manufacturer,  and  a  notification  thereof  to  the  ware* 
houseman  with  whom  the  stock  was  stored,  and  who  delivered  the  same  on  the 
order  of  the  manufacturer,  passed  the  title  without  actual  separation  by  ware- 
houseman or  other  act.  Carpenter  v.  Graham,  (Mich.)  8  N.  W.  Rep.  974.  The 
selling  by  a  farmer  to  an  employe  of  20  hogs,  in  part  liquidation  of  a  debt,  the 
parties  goinff  to  the  place  where  the  hogs  were,  the  hogs  sold  being  pohited  out 
and  specified,  the  employer  being  charged  with  their  price  on  account,  and  the 
hogs  remaining  in  the  same  pasture  with  the  other  hogs  for  the  convenience  of 
the  employe,  passed  the  title.   Webster  v.  Anderson,  (Mich.)  4  N.  W.  Rep.  388 
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in  enor.  The  testiixiony  has  not  been  preserved,  and  the  case  stands 
before  us  on  the  pleadings,  findings,  and  judgment.  The  findings  of 
fact  and  eonolasions  of  law  are  as  follows : 

"The  court  finds,  as  matters  of  fact,  that  on  or  about  the  twenty-seventh 
day  of  November,  1876,  Thomas  W.  Bailey  was  indebted  In  a  judgment  of 
about  one  hundred  dollars  to  Kennedy  &  Amsbury,  and  the  constable,  Scott 
Thomas,  had  levied  an  execution  in  said  judgment,  upon  com  standing  in  the 
field  on  the  premises  of  said  Thomas  W.  Bailey,  being  a  part  of  the  same  com 
in  controversy  in  this  action;  that  on  the  said  twenty-seventh  day  of  Novem- 
ber, 1876,  and  for  a  long  time  previous,  said  Thomas  W,  Bailey  was  indebted 
to  this  plaintiff,  J.  8.  Long,  in  the  sum  of  about  five  hnndred  dollars,  which 
indebtedness  was  secured  by  a  mortgage  given  by  said  T.  W.  Bailey  toi  said 
Long,  upon  a  certain  pair  of  mules,  purchased  by  said  Bailey  from  James  J. 

Brimm,  and  upon  other  personal  property;  that  at  said  date,  said  T. 
•95       W.  Bailey  *was  Indebted  to  said  Brimiia  in  about  the  sum  of  three 

hundred  and  sixty-five  dollars ;  that  on  the  said  twenty-seventh  day  of 
Xovember,  1876,  in  the  presence  of  James  A.  Kennedy,  James  J.  Brimm, 
and  of  Franklin  Babcock,  who  was  present  as  the  agent  and  attorney  of  C.  i 

II.  &  L.  J.  McCorinick,  who  alsoheld  a  claim  against  said  T.  W.  Bailey,  and  I 

which  he  wjis  endeavoring  to  collect  from  said  Bailey,  of  which  pUiintift  had  " 

knowledge,  tfie  said  T.  W.  Bailey  agreed  with  this  plaintiff,  J.  S.  Long,  that 
tie  would  deliver  on  the  preihlses  of  said  plaintiff  a  sufilcient  quantity  of  corn» 
at  the  price  of  fifteen  cents  per  bushel,  to  amount  to  the  Kennedy  &  Amsbuiy 
jodgment,  and  this  plaintiff  agreed,  in  consideration  of  said  promise^  to  pay 
off  and  satisfy  said  Kennedy  &  Amsbury  judgment,  and  both  of  said  parties 
liave performed  their  agreement;  that  at  said  time  and  place,  said  T.  W.  Bailey, 
in  Older  to  liquidate  his  indebtedness  to  said  Brimm,  agreed  with  said  Bnmm 
to  deliver  to  him  the  pair  of  mules  heretofore  mentioned,  and  five  hundred 
bushels  of  com,  to  be  gathered  by  said  Brimm  out  of  the  corn  standing  in  the 
rields  on  the  premises  of  said  T.  W.  Bailey,  and  at  the  same  time  and  place  the 
said  T.  W.  Bailey  agreed  to  deliver  to  this  plaintiff,  J.  S.  Long,  at  the  farm  of 
plaintiff,  and  to  be  weighed  on  plaintiff's  scales,  corn  to  the  amount  of  two 
hundred  and  fifty  dollars,  at  the  price  of  fifteen  cents  per  bushel,  and  in  the 
rise  up  to  twenty. cents  per  bushel,  on  the  delivery  of  which  this  plaintiff  was 
to  credit  in  that  sum  to  said  T.  W.  Bailey  on  his  indebtedness  to  plaintiff,  and 
to  release  the  lien  of  his  mortgage  upon  the  aforesaid  pair  of  mules,  which  T. 
W.  Bailey  had  turned  over  to  Brimm  with  Long's  assent;  that  at  this  time 
said  T.  W.  Bailey  had  about  sixty  acres  of  corn  standing  in  the  field  on  the 
stalks,  not  gathered;  that  on  the  second  day  of  December,  1876,  C.  H.  &  L. 
J.  McGormick  duly  obtained  judgment  against  the  said  T.  W.  Bailey  in  the 
sam  of  one  hundred  dollars,  and  costs  taxed  at  eleven  and  eighty-five  one- 
handredtlis  dollars*  before  P.  S.  Soper,  justice  of  the  peace  for.  Center  town- 
ship, Doniphan  county,  and  on  the  fourth  day  of  December,  1876,  (some  of 
the  com  having,  prior  to  that  date,  been  delivered,  under  the  agreement  of 
Xovember  27th,  hereinabove  stated,)  an  execution  on  said  judgment  was  issued 
oat  of  said  justice's  court,  directed  and  delivered  to  this  defendant,  who  was 
a  eonstable  of  said  Center  township,  Doniphan  county,  and  this  defendant 

did,  on  the  next  day  succeeding,  levy  the  same  upon  about  thirty 
*94       *acres  of  com,  not  gathered,  standing  in  the  field,  upon  the  premises 

of  said  T.  W.  Bailey,  and  taken  as  the  property  of  said  T.  W.  Bailey, 
and  which  is  a  part  of  the  same  corn  which  was  owned  by  said  T.  W.  Bailey 
attbe  time  of  making  the  above-mentioned  oontraot  with  this  plaintiff,  and 
advertised* the  same  according  to  law;  that  on  the  fourteenth  day  of  Decem- 
ber, 1876y  before  any  sale  of  said  property,  this  plaintiff  brought  this  action 
of  replevin  against  this  defendant  for  the  possession  of  the  corn  so  levied  on, 
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and  by  virtue  of  said  process  of  replevin,  the  sheriff  of  Doniphan  county  took 
said  com  out  of  the  possession  of  this  defendant  and  delivered  the  same  to 
this  plaintiff;  that  the  value  of  said  com  is  two  hundred  and  forty  dollars. 

*'Tbe  court  further  finds  that  the  proof  showed  that  such  disposition  and 
transfer  were  supposed  and  estimated  at  the  time  to  Uike  all  the  corn  in  the 
field,  except  what  Bidley  would  want  for  his  own  use;  that  said  Babcock  be- 
ing present,  as  the  agent  of  McCorraick,  as  has  been  stated,  had  knowledge 
of  all  the  above  agreement,  and  did  not  dissent  nor  notify  any  of  the  partis 
making  said  agreement  that  he  objected  tUereto;  and  that  he  was  asked  to  put 
the  above  agreement  in  writing  at  the  time  by  the  said  parties,  but  stated  to 
the  other  parties  that  it  was  unnecessary, — ^that  the  contract  not  in  writing 
was  as  good  as  though  it  was  put  in  writing, — and  no  writing  was  executed. 
This  was  stated  in  reply  to  a  question  by  the  other  parties  put  to  him.  The 
court  finds  further  that  the  com  which  this  plaintiff  was  to  have  was  not  sep- 
arated from  the  other  in  the  field  which  Brimm  was  to  have,  or  the  surplus 
which  would  remain  to  said  T.  W.  Bailey. 

"And,  as  conclusions  of  law,  the  court  finds  that  the  property  involved  in 
this  action  was,  at  the  conunencement  thereof,  the  property  of  this  plaintiff, 
J.  S.  Long,  and  that  he  was  entitled  to  the  inunediate  possession  of  said  prop- 
erty." 

Do  these  findings  of  fact  sustain  the  conclusion  of  the  court  that 
the  title  had  passed  from  Bailey  to  Long?  It  may  be  remarked,  in 
passing,  that  this  is  the  controversy  referred  to  in  the  case  of  Brimm 
V.  Long,  22  Ean.  *158,  and  one  which  the  plaintiff  in  error  has  been 
very  slow  in  bringing  up  for  review.    Perhaps  the  relationship  of  the 

two  cases  has  caused  the  deiay  in  this. 
*95      Had  the  title  to  the  com  levied  on  passed  from  T.  W.*Bailey 

to  Long  ?  As  the  corn  had  been  the  property  of  said  Bailey, 
the  levy  was  good,  unless  the  sale  had  actually  been  completed  and 
the  title  passed.  A  mere  executory  contract,  an  agreement  to  sell, 
would  not  be  sufficient.  So  long  as  T.  W.  Bailey  had  the  title  and 
the  right  to  control  the  property,  it  might  be  taken  for  his  debts,  not- 
withstanding any  agreement  be  might  have  made  to  sell  it.  It  is 
unquestionably  true  that  the  intent  of  the  parties  controls,  and  that,  if 
they  intended  a  present  vesting  of  title,  it  did  in  fact  pass  at  once  to 
Long,  and  that,  though  the  actual  delivery  was  to  be  made  subse- 
quently and  under  the  management  of  the  vendor,  and  though  the 
exact  number  of  bushels  was  as  yet  unascertained.  As  Benjamin,  in 
his  work  on  Sales,  (section  809,)  says :  "Both  these  contracts  [the 
contract  of  sale  and  the  contract  to  sell]  being  equally  legal  and  valid, 
it  is  obvious  that  whenever  a  dispute  arises  as  to  the  true  character 
of  an  agreement,  the  question  is  one  rather  of  fact  than  of  law.  The 
agreement  is  just  what  the  parties  intended  to  make  it.  If  that  in* 
tention  is  clearly  and  unequivocally  manifested,  cadU  qu<Bstio."  Bat 
what  was  their  intention  ?  It  is  true  in  this  case,  as  the  learned  an- 
thor  goes  on  to  say :  "But  parties  very  frequently  fail  to  express  their 
intentions,  or  they  manifest  them  so  imperfectly  as  to  leave  it  doubt* 
ful  what  they  really  mean;  and  when  this  is  the  case,  the  courts  h&ve 
applied  certain  rules  of  construction,  which  in  most  instances  furnish 
conoliiaive  tests  for  determining  the  controversy." 
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If  the  findings  had  shown  that  it  was  the  understanding  and  intent 
of  the  parties  that  title  should  pass  at  once,  we  should  be  relieved  of 
diffiealty;  bat  they  certainly,  in  terms,  assert  no  such  thing.  True, 
the  conclasion  to  which  the  district  court  came  was  that  Long  was 
the  owner;  bnt  that  is  not  a  finding  of  fact,  but  a  conclusion  derived 
from  the  facts  as  previously  stated.  In  other  words,  the  district  court 
affirmed,  not  that  the  testimony  disclosed  an  intent  to  consummate 
the  sale  and  immediately  pass  the  title,  but  that  the  facts  as  found 
show  such  a  passage  of  title.  With  this  conclusion  we  can- 
*96  not  concur.  ^  It  seems  to  us  that  the  facts  *do  not  disclose  an 
intent  to  transfer  the  title  to  any  specific  property,  and  that 
it  was  not  the  understanding  that  the  title  to  this  particular  thirty 
acres  of  com  should  vest  in  Long.  Several  things  indicate  this. 
There  ^as  no  delivery  of  the  oom.  Indeed,  the  contract  expressly  pro- 
vided for  a  future  delivery  at  a  different  place,  and  an  unsettled  time ; 
and  only  upon  such  delivery  was  Long  to  credit  the  indebtedness,  and 
release  his  lien  upon  the  mules.  Neither  the  specific  article,  nor  the 
quantity,  nor  the  price,  was  fixed.  Two  hundred  and  fifty  dollars 
worth  of  corn  was  to  be  delivered  on  the  farm  of  Long;  but  whether 
l,666f  bashels  or  only  1,250  would  be  required  depended  on  the  time 
of  the  delivery  and  the  rise  of  the  market.  Gould  Long  on  the  day 
of  this  contract  have  maintained  replevin  for  l,666f  bushels  of  corn 
in  that  field?  And  yet  if  the  title  had  passed,  he  could.  Again,  it 
appears  that  certain  corn  was  to  be  delivered  out  of  this  sixty-acre 
field  to  Long  to  reimburse  him  for  paying  the  Kennedy  judgment,  five 
hundred  bushels  to  Brimm  to  satisfy  his  debt,  and  from  1,250  to 
1,666|  to  Long  on  his  debt.  Now,  what  relation  did  these  parties 
sustain  to  each  other  in  respect  to  this  com?  Was  each  the  owner 
of  a  certain  number  of  bushels  in  the  field,  as  of  a  certain  number  of 
bushels  of  com  in  a  crib  ?  '  In  case  of  loss,-  did  they  lose  pro  rata  f 
In  ease  the  quantity  did  not  hold  out,  did  they  share  the  difference 
pro  rata?  Brimm  was  to  gather  his;  Bailey  to  deliver  Long's. 
Was  Brimm  to  have  his  first  and  anyway,  and  Long  to  look  to  the 
remainder  for  his  com  ? 

Still  again,  Bailey  had  sixty  acres  of  com.  The  levy  was  upon 
<mly  thirty.  How  did  it  happen  that  this  thirty  acres  belonged  to 
Long  instead  of  the  other  thirty?  Had  Brimm  appropriated  the 
other  thirty,  or  was  it  what  was  left  for  Bailey  ?  Had  Brimm  gath- 
ered his  com,  or  was  he  owner  of  five  hundred  bushels  in  this  that 
was  replevied?  The  findings  show  that  no  separation  was  made 
m  the  first  place,  and  do  not  show  that  any  had  been  made  since. 
How,  then,  was  it  that  Long  owned  this  that  was  levied  on  ?  But 
it  may  be  said  that  Brimm  and  Long  were  the  joint  own- 
*97  ers  of  all,  and  *that,  therefore,  Long  could  recover  because 
the  defect  of  parties  plaintiff  was  not  raised  by  demurrer  or 
Answer.  The  findings,  however,  show  that  Bailey  was  supposed  to 
own  some;  that  after  he  had  delivered  to  Brimm  and  Long  all  he 
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contracted,  it  was  believed  there  would  be  a  remainder  for  bb 
use.  How  mncb  that  remainder  was  supposed  to  be,  or  in  fact  ' 
we  are  not  advised.  Perhaps  enoagb  to  pay  the  eieoution  in  ai 
faction  of  wbicb  tbis  levy  was  made.  If  so,  was  it  exempt? 
whether  exempt  or  not,  what  right  bas  Long  to  replevy  such  sur 
from  the  constable's  bands?  Still  further,  the  findings  show 
some  of  the  corn  contracted  for  bad  been  delivered  to  Long,  but 
much  is  not  shown.  He  was  to  receive  (250  worth.  If  he  had 
ready  received  }100  worth,  how  does  be  still  own,  and  how  oat 
maintain  replevin  for,  $240  worth  ? 

We  have  made  these  various  suggestions  in  no  captious  spirit, 
because  they  serve  to  show  that  tbe  facts  do  not  indicate  a  pre 
passage  of  title,  but  tbe  reverse,  and  only  an  agreement  to  sell 
deliver  an  unascertained  quantity  of  com.  Tbey  suggest  very  f< 
biy  the  second  of  tbe  rules  laid  down  by  Mr.  Justice  Bl&ckbi 
(Benj.  Sales,  §  31d:) 

"Where  anTthing  remains  to  bedone  to  tbe  goods  for  Uie  purpoee  <rfa; 
taining  tlie  price,  as  by  weighing,  measuring,  or  testing  tbe  gooda,  wber 
price  ia  to  depend  on  the  quaatity  or  quality  of  the  gooda,  the  performiin< 
theee  things  also  Bhall  be  a  condition  precedent  to  the  transfer  of  the  [ 
erty.  although  the  individual  gooda  beascertalued,  and  they  arein  the  stu 
which  they  ought  to  be  accepted." 

Here,  tbe  price  was  nneettled,  to  depend  on  the  market  at  tbe  I 
of  delivery,  and  tbe  amount  to  be  delivered  was  to  vary  inverBel 
the  price.     How,  then,  can  it  be  said  that  the  title  bad  passed? 

We  think,  upon  the  findings,  tbe  conclusion  of  tbe  district  c 
was  erroneous,  and  that  tbe  judgment  must  be  reversed,  and 
ease  remanded,  with  instructions  to  render  judgment  in  favo; 
plaintiff  in  error,  defendant  below,  for  tbe  amount  of  tbe  eieou 
in  bis  hands. 

(All  tbe  JDstices  concurring.) 


*98      *E.  U.  Sahvord  and  others  v.  N.  Feamehoubsb  and  othc 

July  Term,  1880. 

Coata:  NoHoetoSoretiea:  Judgment.  Inan action wheretecnritytor< 
has  been  given  by  the  plaiaUS,  and  afterwards  final  judgment  is  rend 
against  the  plaintiff  for  costa,  ;ind  afterwarda  certain  persons  inten 
In  the  costs,  and  seeking  to  bave  the  said  judgment  extended  undei 
tion  685  of  the  Civil  Code,  so  as  to  make  it  a  judgment  against  the  i 
ties  for  costs,  as  well  as  aguinst  the  plaintiff,  gave  to  said  suretie: 
following  notice,  (omitting  the  title,)  to- wit:  "  Vou  will  take  notice 
a  motion  will  be  made,  on  behalf  ot  the  ofBcers  and  ex-offlcera  of 
court  having  fees  in  the  above-entitled  cause,  to  take  judgment  sg: 
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yoa  as  sureties  on  plaintiff's  bond  for  costs  in  the  above-entitled  cause  at 
one  o'clock  p.  m.,  February  24,  A.  D.  1879,  or  as  soon  thereafter  as  coun- 
sel can  be  heard,  at  the  court-house  at  Lyndon.  N.  r.»  Sheriff/' — Jield, 
that  said  notice  is  sufficient.^ 

Error  from  Osage  distriet  court. 

The  case  is  stated  in  the  opinion. 

James  Rogers  and  E.  M.  Sanford,  for  plaintiffs  in  error. 

Thos*  Donnell,  for  defendants  in  error. 

Yalbntinb  7.  Henry  Morrell  brought  an  action  in  the  district 
court  of  Osage  county,  Kansas,  against  Edward  Ingle  and  others.  E. 
M.  Sanford,  James  Bogers,  and  Joseph  McDonald  became  security 
for  costs  for  Morrell.  Afterwards,  it  would  seem,  judgment  was  ren- 
dered against  Morrell  for  costs,  and  he  failed  to  pay  them,  and  they 
could  not  be  collected  from  him.  Afterwards  the  following  notice 
(omitting  the  title)  was  served  upon  said  Banford,  Bogers,  and  Mc- 
Donald, to-wit : 

"  To  Joseph  McDonald.  James  Bogers^  and  E.  M.  8af\ford :    You  will  take 

notice  that  a  motion  will  be  made,  on  behalf  of  the  officers  and  ex* 

*99       ofScers  of  this  court  having  fees  in  the  *above-entitled  cause,  to  take 

judgment  against  you  as  sureties  on  plaintiff's  bond  for  costs  in 

the  above^ntitled  cause,  at  one  o'clock  r.  m.,  February  24,  A.  D.1879,  or  as 

soon  thereafter  as  counsel  can  be  heard,  at  the  court-house  at  Lyndon. 

"N.  Fbamkhouseb,  Sheriff. 
"J.  T.  Umdeuwood,  Under-Sheriff. 
"Tho6«  DoNNSLii,.  ex-Clerk. 
"By  Thos.  Donnell,  their  Attorney." 

Afterwards,  a  motion,  such  as  is  contemplated  in  the  foregoing  no** 
tice,  was  filed  in  the  district  court,  but,  as  the  motion  was  undoubfr* 
edly  sufficient,  being  very  mnch  fuller  and  more  complete  than  the 
Dotiee,  and  as  no  question  has  been  raised  as  to  its  sufficiency,  we 
Bhall  not  give  a  eopy  thereof,  or  say  anything  further  with  regard 
thereto.  Afterwards,  Sanford,  Bogers,  and  McDonald  made  a  spe« 
cial  appearance  in  the  district  court,  and  filed  the  following  motion, 
(omitting  the  title,)  to-wit : 

"In  the  matter  of  Thos.  Donnell,  Clerk,  N.  Frankhauser,  Sheriff,  and  Jesse 
Underwood,  Under-Sheriff,  against  James  Bogers,  £.  M.  Sanford,  and  Joseph 
McDonald,  sureties  for  costs  in  the  above-entitled  case: 

"Come  now  James  Bogers,  £.  M.  Sanford,  and  Joseph  McDonald,  and  eaeb 
for  himself  makes  a  special  appearance  herein  for  the  purpose  of  this  motion 
only,  and  for  no  other  purpose  whatever,  and  moves  the  court  for  an  order 
setting  aside  the  service  of  notice  as  to  each  and  all  of  these  persozi^  of  a  mo- 
tion to  enter  Judgment  against  each  and  all  of  us,  for  the  following  reasons, 
^wit:    Because  it  does  not  state  the  amount  of  money  for  which  Judgment 

*  Where  a  clerk,  in  entering  up  Judgment  in  supreme  eourt  for  all  the  costs,  failed 
to  notice  the  fact  that  there  were  sureties  on  a  bond  for  security  for  costs,  though 
tbe  statute  directs  a  judgment  Immediately  against  the  suretieis,  ii  is  not  tou  late, 
where  the  party  moves  for  Judgment  fpr  time,  to  ask  for  iudgm^^nt  against  tJ»e 
sureties  under  trust.    How.  St.  ^  7663;  Gay  v.  Hults,  (Mich.)  32  N.  W.  Sep,  271 
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will  be  obtained;  because  it  Is  indefinite  and  uncertain;  because  it  doet 
show  in  whose  favor  the  Judgment  ahull  or  will  be  rendered;  because  it 
not  sliow  the  separate  amount  of  costs  for  ench  officer  that  judgraent  ah 
be  in  favor  of;  because  it  does  not  show  the  niiture  and  tenor  of  the  orde 
jilied  for.  James  Kookbs,  in  Peraoi 

"E.  M.  Sanpohd.  in  Perse 

"HOOEBS  AND  SaMFOKD, 

"Attorneys  for  Joseph  McDonald  for  this  purpose  oq1> 

The  court  overruled  tbia  motion,  and  said  sureliieB  making  do 
tlier  appearance  in  the  case,  the  court  then  readered  judgn 
*100  in  favor  of  the  said  defendants,  and  against  the  'aaid  b 
ties,  for  the  amount  of  said  costs.  But  as  do  qaestioa  is  jra 
vitb  regard  to  tbe  judgment,  independent  of  said  notice,  it  will 
be  necessary  to  say  anything  further  with  regard  to  the  judgm 
Tbe  only  question  raised  la  the  case  is  wbetber  said  notice  is  s 
cient  or  not.  The  statute  under  which  this  proceeding  was  bad  n 
as  follows : 

"Sec.  585.  After  final  judgment  has  been  rendered  in  an  action  in  w 
security  for  oosta  lias  been  given,  as  required  by  this  article,  the  courl 
motion  of  the  defendant,  or  any  other  person  having  a  right  to  such  cost 
any  part  thereof,  after  ten  days'  notice  of  sucli  motion,  may  enter  up  ji 
ment,  in  the  name  of  the  defendant  or  his  legal  representatives,  against 
surety  for  costs,  iiis  executora  or  administrators,  for  the  amount  of  cost! 
Judged  Hgainst  the  plaintiff,  or  so  much  thereof  as  may  be  unpaid.  Ex 
Hon  may  be  issued  on  such  Judgment  as  in  other  cnseB,  for  the  use  and  bei 
of  the  persona  entitled  to  such  costs."     Comp.  Laws  1879,  p.  682. 

We  think  that  the  notice  was  sufficient,  and  that  tbe  ruling  of 
court  thereon  was  correct.  The  only  object  that  was  expected  U 
accomplished,  or  that  could  properly  be  accomplished  by  tbe  no 
and  its  succeeding  motion  and  order,  was  to  have  the  judgm' 
which  had  already  been  rendered  in  favor  of  Ingle  and  the  other 
fendants  against  Morrell  for  oosta,  so  extended  as  to  make  it  a  j.: 
ment  for  costs  against  Morrell's  sureties  also,  to-wit,  Baadford,  £ 
ers,  and  MoDon^d.  And  any  person  interested  in  such  jndgmen 
costs  had  a  right  to  give  tbe  notice,  and  to  make  tbe  motion,  an< 
procure  tbe  necessary  order  of  the  court  to  be  rendered.  And  w 
the  order  was  made,  if  made  properly,  it  would  inure  to  tbe  I: 
efit  of  all  persons  interested  in  the  coats ;  and  as  (he  records  i 
proceedings  of  tbe  case  must  show  who  were  entitled  to  costs  or  fi 
and  the  amounts  going  to  each,  it  was  not  necessary  for  the  notic< 
state  these  mattera.     Tbe  coats  must  be  considered  as  taxed  agaj 

the  sureties  just  as  they  bad  been  taxed  originally  against  ii 
'101     rell.  If,  however,  some  of  the  costs  had  been  taxed  errone'oi 

against  Morrell,  or  if  some  of  them  had  been  paid,  it  ^ 
the  duty  of  tbe  sureties,  on  receiving  said  notice,  to  appear  bel 
the  court,  and  make  theae  matters  known  to  the  court,  and  ti 
all  proper  oorrection  could  be  made.  This  kind  of  proceeding,  co 
tend  to  a  judgment  for  costs  io  as  to  make  it  a  judgment  against 
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sureties  for  costs,  was  not  intended  to  be  carried  on  in  the  formal 
manner  in  which  an  original  action  would  be  carried  on.  It  is  merely 
a  sammary  and  auxiliary  proceeding  in  an  action  in  which  all  the 
principal  and  sabstahtial  questions  have  already  been  settled  and 
determined.  And  it  is  no  more  difficult  to  calculate  or  to  determine 
to  whom  the  costs  in  the  case  belong  after  the  judgment  is  extended 
against  the  sureties  than  before.  The  only  difference  is  that,  after 
8uch  judgment  has  been  extended  to  the  sureties,  the  execution  may 
issue  on  such  judgment  against  the  property  of  the  sureties,  as  well 
as  against  the  property  of  their  principal. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


John  P.  Grebb  v.  Elizabbth  Gbbbb. 


July  Term,  1880. 

L  Consideration :  Bills  and  Notes.  G.  owned  a  tract  of  land  in  Shawnee 
county,  occupied  as  a  homestead  by  himself  and  wife.  They  sold  it  to 
one  G.  for  $3,500.  Before  the  sale,  it  was  agreed  between  the  husband 
and  wife  that,  in  consideration  of  the  latter's  services  in  accumulating 
the  property,  she  should  receive  a  part  of  the  money,  and  that  she  should 
have  a  note  of  $750,  given  by  0.  as  part  of  the  consideration.  The  wife 
took  the  note  with  the  consent  of  G.,  and  afterwards  G.  obtained  the 
note  from  his  wife,  with  the  understanding  between  them  that  he  was  to 
have  the  note  discounted,  and  retain  a  part  of  the  money,  and  was  to  give 
his  notes,  secured  by  a  mortgage,  for  the  money  kept  by  him.  In  pursu- 
ance of  this  agreement,  G.  took  the  $750  note  from  his  wife,  had  it  dis- 
counted, and  returned  her  the  money.  She  gave  him  $675,  and,  in  con- 
sideration of  this  and  previous  loans,  he  executed  to  her  two  notes, 

^102  one  of  $400  and  one  of  $570.25,  secured  by  a  mortgage  I'on  real 
estate,  ffeldt  the  notes  were  given  for  a  valid  and  sufficient  consid- 
eration.i 

2.  Husband  and  Wife:  Set-Off.  G.  and  wife  were  tenants  in  common  of 
a  tract  of  land,  occupying,  using,  and  tilling  it  as  a  farm.  G.,  as  the  head 
of  the  family,  controlled  the  outdoor  business,  receiving  and  converting 
the  proceeds.    The  wife  worked  as  farmers'  wives  ordinarily  and  usually 

^  Where  by  mutual  understanding  the  earnings  of  husband  and  wife  were  to  be 
equally  divided,  and  accordingly  property  became  vested  in  the  wife,  her  allow- 
ine  him  to  dispose  it  for  his  benefit  made  her  his  creditor.  Hyde  v.  Powell.  (Mich.) 
10  N.  W.  Rep.  181.  And  where  the  wife  owned  the  business  m  which  her  husband 
Assisted  her,  the  property  she  accumulated  through  the  business  was  not  liable 
for  his  debts.  Schuster  v.  Kaiser,  (Pa.)  2  At).  Rep.  110.  A  husband  and  wife  can 
make  a  valid  agreement  that  the  wife  shall  receive  the  compensation  earned  by 
her  in  nursing  a  boarder.  Riley  v.  Mitchell,  (Minn. )  29  N.  W.  Rep.  588.  But  earn- 
ings of  wife,  not  in  independent  business,  are  not  a  claim  against  the  husband  as 
against  his  creditors,  Triplett  v.  Graham,  (Iowa,)  12  N.  W.  Rep.  143;  also  her 
earnings  in  keeping  boaraers  and  selling  butter  and  milk  belong  to  him,  Hamlll 
V.  Henry.  (Iowa,)  28  N.  W.  Rep.  82. 
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do.  Wliile  thus  situated,  0.  expended  In  labor  and  mone;  Cor  ▼alu. 
and  lasting  improvements  on  the  land,  with  the  knowledge  and  com 
of  his  wife,  eSOO  more  than  the  latter.  No  accounts  were  kept  by 
purtiea  of  the  proceeds  of  the  farm,  or  of  the  labor  and  services  of 
wife.  In  an  actioa  to  reonvecupon  the  notes  and  mortgage  executet 
G.  to  his  wife,  G.  pleaded  as  a  set-off  said  improvements.  The  trial  o 
held  that  he  could  not  recover  therefor.  Held,  that  this  court  will 
interfere,  as  we  may  fairly  assume,  considering  the  relation,  cood 
and  acts  of  the  parties,  that  G.  paid  out  the  money  and  did  the  work  j 
tuitouslj,  and  without  expectation  of  pecuniar;  contribntions  from 
wife.' 

Error  from  Shawnee  district  pourt. 

Action  brought  by  Elizabeth  (jrteer  againat  John  F.  Groer,  on  ' 
)romiBBor7  notes,  and  for  the  foreclosure  of  a  mortgage.  Trial 
be  court,  a  jury  being  waived.  The  following  ate  the  conolaBi< 
>f  fact  and  of  law : 

"(1)  That  the  said  defendant,  on  the  eighteenth  day  of  April,  1868,  i 
:uted  and  delivered  to  the  plaintiff  the  two  promissory  notes  and  the  m 
[age  described  in  the  petition. 

"  (2)  That  at  the  time,  and  until  after  the  commencement,  of  the  acti 
he  plaintiff  and  defendant  were  huBl»nd  and  wife, — the  marriage  relal 
lubsisting  between  tbem. 

"(3)  That  this  action  was  commenced  upon  tlietwenty-^xth  day  of  Kovi 
)er,  1875. 

"(4)  That  tlie  promissoiy  note  in  the  fliat  cause  of  action  in  pUuntifl's 
ition  mentioned  was  due  and  payable  more  than  five  years  before  the  ci 
nencement  of  this  action. 

"(5)  That  the  said  nutes  and  mortgage  were  executed  by  the  defendant 
ihe  plaintiff  for  the  following  consideration,  viz.:  A  short  time  prior  to 
execution  of  tlie  notes  and  mortgage,  ttie  defendant  held  a  note  on  G 
acCai-ter  for  the  sum  of  *750,  which,  with  interest,  amounted  to  about  tS 
This  note  was  given  for  part  of  the  purchase  money  of  afarm  sold  about  tb 
'ears  before  that  time  by  the  defendant  to  the  said  George  McCarter 
(3,500.  The  defendant  agreed  with  the  plaintiff  that,  as  sbe  had  worked  h 
and  nided  in  accumulating  the  property,  that  she  should  have  p 
■103  ^of  the  money,  and  that  she  might  have  this  note,  and  that  sbe  ti 
it  with  his  consent  immediateiy  previous  to  the  time  of  the  execut 
if  the  notes  and  mortgHge  sued  on.  The  defendant  obtained  the  said  McC 
er  note  from  the  plaintUf  with  the  understanding  between  them  that  be  i 

'Husband,  cohabiting  with  wife  after  discoverlnKher  insanity,  on  BDOulment 
narrlaxe  has  no  chnrj^e  against  her  separate  estate  for  support  daring  such 
labitation.  Gerhold  v.  Wyss,  (Neb.)  18  N.  W.  Rep.  Bll.  Work  and  mBna^m< 
)y  husband  oi  wife's  farm  does  not  charge  crops  with  his  debts.  Dayton 
ffal9h,(Wis.)SN.  W.  Rep.65;  Haesfeldt  v.  DUl.  (Minn.)  ION.  W.  Rep.  781.  C 
ind  keeping  of  wife's  live-stock  does  not  make  lue  increase  hiB  for  the  beneflt 
lis  creditors.  Ruasel  v.  Long,  (Iowa,)3N.  W.  Rep.  78.  Aid  rendered  by  husbi 
.0  wife  in  procuring  title  to  real  estate,  he  furnisbmg  no  means  to  pay  for  it,  di 
lot  charge  it  with  his  debts.  Second  Nat.  Bank  v.  Gaylord,  (Iowa,)  34  N. 
Hep.  66.  Payment  by  husband  of  taxes  on  wife'sproperty  does  not  mske  b 
ler  creditor.  Hamllf  v.  Henry,  (Iowa,)  38  N.  W.  Rep.  32.  But  a  debtor  uki 
ands  in  wife's  name,  and  in^iroTtng  same  at  bis  own  expense,  ckarges  them  v 
lis  debts.  Foster  v.  Knowles,  (N.  J.)  7  Atl.  Rep.  290.  The  presumption  tlist  I 
lervlcei  of  husband  and  wife  for  each  other  are  gratuitous  Is  clearly  stated  in  Bii 
DoDt.  (Enlarged  Ed.  1887)  gg  888, 239.  For  power  of  husband  and  wife  tosoeea 
ither,  see  Yalensin  t.  Taleasin,  28  Fed.  Rep.  SM,  and  note. 
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to  have  the  note  discounted  and  have  part  of  the  money,  and  then  to  give  her 
notes  and  a  mortgage  in  the  petition  mentioned,  to  seonte  her.  In  conformity 
with  this  agreement,  the  defendant  took  the  McGarter  note,  had  it  discounted, 
and  retamed  the  money  to  her,  upon  which  she  retained  nearly  ♦800,  and  gave 
him  about  $676.  Besides  this,  she  had  previously,  at  different  times  and  in 
small  sums,  loaned  him  about  f  240.  The  sums  thus  loaned  to  him,  added  to 
the  portion  of  the  proceeds  of  the  McCarter  note,  delivered  to  the  defendant 
by  the  plaintiff  and  retained  by  him,  constituted  the  consideration  of  the  notes 
and  mort^e  set  out  in  the  plaintiff's  petition.— to  which  findings  of  fact  the 
defendant  at  the  time  excepted.  . 

""(G)  That  since  the  execution  of  the  said  notes  and  mortgage,  the  plaintiff 
has  paid  taxes  on  the  mortgaged  premises  as  follows,  to- wit:  April  30, 1868, 
18.17;  February  9,  1871,  $40.12;  May  8, 1872,  flS;  January  7, 1873,  $10.12; 
December  5,  1878,  f  7.80,— total,  «80.71,  which,  with  interest  at  the  rate  of  7 
per  cent,  per  annum  on  each  amount  from  the  date  of  payment,  amounts  to 
tfaesnm  of  f  105.51;  to  which  findings  of  f^ict  the  defendant  at  the  time  ex- 


"(7)  That  nothing  has  been  paid  on  the  said  notes  and  mortgage,  and  no 
pait  of  said  taxes  has  been  repaid  to  the  plaintiff;  to  which  findings  of  fact 
the  defendant  at  the  time  excepted. 

"(8)  That  the  amount  due  on  the  note  in  the  second  count  of  the  plaintiff's  a 

petition  is  the  sum  of  f  959.78,  exclusive  of  the  taxes  paid  and  attorney's  fee;  1 

to  which  finding  of  fact  the  defendant  at  the  time  excepted.  #  ^ 

"(9)  That  a  reasonable  attorney's  fee  for  foreclosing  the  mortgage  and 
prosecuting  this  action  is  $100. 

*'(10)  That  in  the  year  1872,  the  said  plaintiff  and  defendant  were  tenants 
in  common  of  the  tract  of  land  described  in  the  eighth  defense  in  the  answer 
of  the  defendant,  and  as  husband  and  wife  occupying,  using,  and  tilling  the 
same  as  a  f^rm,  the  said  defendant,  as  the  head  of  tlie  family,  controlling  the 
out-door  business  of  the  farm,  and  receiving  and  converting  the  proceeds  of 
the  farm,  and  the  plaintiff  working  as  a  farmer's  wife  ordinarily  and 
*10l  usually  does,  and  each  thus  in  that  ^position  performing  the  ordinary 
work,  labor,  and  duties,  and  with  the  same  control,  that  husband  and 
wife  usually  and  ordinarily  have;  that  while  thus  situated,  and  without  any 
express  agreement,  or  any  arrangement  or  understanding  on  the  part  of  the 
plaintiff  to  repay  defendant,  but  with  her  consent,  knowledge,  and  approval, 
the  defendant  expended  in  making  valuable  and  lasting  improvements  on  said 
land  in  money  and  labor  the  sum  of  $800  more  than  the  plaintiff;  that  is  to 
say,  with  the  knowledge,  consent,  and  approval  of  each  other,  the  plaintiff 
made  lasting  and  valuable  improvements  on  said  land,  of  the  value  of  one 
thousand  dollars.  Kothing  has  ever  been  paid  on  this  account  by  the  plain- 
tiff to  the  defendant." 

And  as  conclusions  of  law  the  court  found : 

"(1)  For4he  plaintiff,  and  that  she  is  entitled  to  recover  in  this  action  for 
the  amount  dne  on  the  note  in  the  second  count  of  the  petition  mentioned, 
and  for  taxes  paid  on  the  mortgaged  premises,  and  for  attorney's  fee  for  tor^ 
dosing,  the  sum  of  (f  1,165.^)  eleven  hundred  and  sixty-five  dollars  and 
twenty-nine  cents;  to  which  finding  and  conclusions  of  law  the  defendant  at 
the  time  excepts. 

*'(2)  Hie  plaintiff  cannot  recover  upon  the  note  in  the  first  count  of  the 
petition  set  forth. 

''(•S)  That  for  the  improvements,  found  hy  the  court  in  the  conclusions  of 
tset  in  the  tenth  finding  to  have  been  made  hy  the  defendant,  he  cannot  re- 
cover in  this  action,  or  set  off  the  half  value  of  the  same  against  the  claim 
sued  on  hy  the  plaintiff." 
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Judgment  in  favor  of  Mrs.  Greer^  and  John  P.  Greer  brings  the 
case  here  on  error. 

John  P.  Oreer,  for  himself. 

John  Martin,  for  defendant  in  error. 

HoBTONy  G.  J.     On  the  first  day  of  November,  1875,  the  defendant 
in  error  commenced  an  action  against  the  plaintiff  in  error,  to  recover 
the  amount  of  two  promissory  notes,  and  to  foreclose  a  mortgage 
made  by  plaintiff  in  error  to  defendant  in  error  upon  certain  real  es- 
tate, to  secure  the  payment  of  the  notes,  one  for  $400,  due  in 
*105     thirty  months,  and  the  *other  for  $570.25,  due  in  five  years 
from  the  date  thereof.     The  notes  and  mortgage  were  dated 
April  15,  1868,  and  the  notes  bore  interest  at  ten  per  cent,  per  an- 
num from  date.     The  defendant  in  error  also,  in  her  petition,  al- 
leged that  she  had  paid  taxes  on  the  mortgaged  premises,  and  that 
the  mortgage  provided  for  a  reasonable  attorney's  fee  for  foreclosing 
it.     She  demanded  judgment  for  the  several  sums.     The  plaintiff  in 
error  answered,  setting  up  several  defenses,  in  substance  as  follows: 
First,  a  general  denial;  second,  the  statute  of  limitations  as  to  the 
four  hundred  dollar  note;  third,  a  want  of  consideration  as  to  both 
notes;  fourth,  payment  of  both  notes;  fif^K  &  set-off  for  the  value  of 
certain  improvements,  made  by  plaintiff  in  error  upon  land  owned  as 
tenants  in  common  by  the  parties.     To  these  defenses,  the  defendant 
in  error  replied  by  a  general  denial. 

During  the  December  term  of  the  court  for  1875,  the  case  was  sub- 
mitted to  the  court  by  agreement.  Special  findings  of  fact  and  eon* 
elusions  of  law  were  made,  and  thereon  judgment  and  a  decree  of 
foreclosure  for  the  defendant  in  error  were  entered,  except  as  to  the 
$400  note.  As  to  that,  the  court  sustained  the  statute  of  limitations. 
The  plaintiff  in  error  made  a  motion  for  a  new  trial,  which  was  over- 
ruled by  the  court,  and  he  brings  the  case  here. 

Plaintiff  in  error  contends  that  the  defenses  of  want  of  considera- 
tion and  payment  were  fully  sustained,  and  that  the  court  erred  in 
its  findings  to  the  contrary.  The  finding  concerning  the  considera- 
tion is  as  follows : 

"A  short  time  prior  to  the  execution  of  the  notes  and  mortgage,  the  de- 
fendant (plaintiff  in  error)  held  a  note  on  Geo.  McGarter  for  the  %um  of  f  750, 
which,  with  interest,  amounted  to  about  $900.  This  note  wiis  given  for  pitrt 
ef  the  purchase  money  of  a  farm  sold  about  three  years  before  that  time  by 
the  defendant  to  the  said  George  McGarter  for  $3,500.  The  defendant  agreed 
with  the  plaintiff  that  as  she  had  worked  hard  and  aided  in  accumulating  the 
property,  that  she  should  have  part  of  the  money,  and  that  she  might  have 

this  note*  She  took  the  note  with  his  consent,  immediately  previous 
I'lOG      to  the  time  of  the  execution  of  the  notes  and  '('mortgage  sued  on. 

Tlie  defendant  obtained  the  McGarter  note  from  the  pUuntiff,  with 
the  understanding  between  them  that  he  was  to  have  the  note  discounted,  and 
have  part  of  the  money,  and  to  give  her  then  the  notes  and  mortgage  men- 
tioned in  the  petition.  In  conformity  with  this  agreement,  the  defendant 
took  the  McGarter  note,  had  it  discounted,  and  returned  the  money  to  her. 
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n  which  she  retained  nearl;  ft300,  and  gave  htm  alwut  S675.  Besides 
,  she  had  preTiously,  at  different  times,  and  in  small  sums,  loaned  Mm 
lit  #240.  The  9ums  thus  loaned  to  nim,  added  to  tlie  portion  ol  the  pro- 
Is  of  the  McCbuter  not«,  delivered  to  the  delbudant  by  tlie  plaintiS,  and 
ined  by  him,  constituted  the  consideratiou  of  the  notes  and  mortgage  set 
in  the  plaintiff's  petition." 

'his  finding  is  siietaiaed  hj  the  Avidetioe  of  the  defendant  in  error, 
,  the  ooDBideration  being  ample  in  law,  weeannot  interfere  against 
tUbough  the  plaintiff  in  error  testified  that  Mrs.  Greer  obtained 
MoCarter  note  at  his  office,  without  bis  knowledge  or  consent,  and 
t  be  was  forced  to  give  the  notes  sued  on  in  order  to  get  the  note 
k,  as  we  are  compelled  to  leave  the  settlement  of  question  of  fact 
ases  of  confiicting  testimony  to  the  trial  court,  which  sees  and 
rs  the  witaesses.  Kansas  Pac.  B.  Co.  v.  Eunkel,  17  Ean.  US; 
be  V.  Gibbs,  18  Kan.  419.  The  s&me  remarks  and  decision  are 
I  applicable  to  the  defense  of  payment.  Mrs.  Greer  testified  that 
plaintiff  in  error  paid  the  incambranca  on  the  land  bought  of  A.. 
^Imberg  in  Maroh,  1867,  but  that  he  obtained  abont  $600  from 
land  which  he  used  in  payment,  or  used  for  himself, 
'lointiff  IB  error'  further  claims  that  the  court  erred  in  its  ooncln- 
1  of  lav  that  for  the  improvements  found  to  have  been  made  by 
plaintiff  in  error  he  is  not  entitled  to  recover  anything  as  a  set- 
The  finding  of  fact  upon  which  this  conclusion  of  law  was  based, 
s  follows : 

In  the  year  1872,  the  said  plaintiff  (defendant  in  error)  and  defendant 
Intifl  in  error)  were  tenants  in  common  of  the  tract  of  land  described  In 
Bjghth  defense  in  the  answer  of  the  defendant,  and  hs  husband  and  wife, 
ipying,  using,  and  tilling  the  same  as  a  farm, — the  said  defendimt  as  tlie 

head  of  the  family  controlling  the  outdoor  business  of  the  fai'm, 
7       "iind  receiving  and  converting  the  proceeds  of  the  fann,  the  plnintiS 

workini;  as  a  farmer's  wife  ordinarily  and  usually  does,  and  each  thus 
iBt  position  performing  the  ordinary  work,  labor,  and  duties,  and  with  the 
e  control  that  husband  and  wife  usually  and  ordinarily  have;  that  while 
I  situated,  and  without  any  express  agreement  or  any  arrangement  or  un- 
tanding  on  the  part  of  the  plaintiff  to  repay  defendant,  but  with  her  con- 
,  knowledge,  and  approval,  the  defendant  expended  in  making  valuable 
lasting  improvements  on  the  land  in  money  and  labor  the  sum  of  8800 
e  than  the  plaintiff;  that  is  to  say,  with  the  knowledge,  consent,  and  ap- 
'al  of  each  other,  tlie  plaintiff  made  lasting  and  valuable  improvements  on 
land,  of  the  value  of  one  thousand  dollars.  Nothing  has  ever  been  paid 
his  account  by  the  plaintiff  to  the  defendant." 

Inder  section  21,  c.  55,  Comp.  Laws  1879,  the  defendant  in  error 
lid  be  required,  ordinarily,  to  contribute  ratably  to  the  payment 
uch  improvements ;  but  the  relation  of  the  plaintiff  in  error  to  the 
indant  at  the  making  of  the  improvements,  hie  conduct  and  acts, 
,rly  show  no  intention  on  bis  part  at  that  time  of  demanding  any 
ipensation  tberefot.  He  received  the  proceeds  of  the  farm,  and 
le  no  account  to  his  wife.  She  did  the  usaal  worii  of  a  farmer's 
),  and  made  no  charge ;  and,  taking  all  the  oircumatances  of  the 
i  tc^ther,  it  would  seem  that  the  claim  of  compensation  for  a 
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poitioD  of  the  improTements  was  an  after-thought.  It  voulc 
grossly  UDJust  to  allow  for  such  improTements  without  any  aoci 
being  taken  of  the  work  of  the  wife,  and  the  receipts  of  the  farm. 
no  aepsrate  accoants  of  tbese  items  were  kept  by  the  parties,  an 
the  trial  court  has  found  that  plaintiff  in  error  was  not  entitled  tc 
ooTer  For  the  improvements,  we  may  well  asaome  that  the  plai 
in  error  paid  out  the  money  and  did  the  labor  for  the  improvem 
gratuitODsly,  and  without  expectation  of  pecuniary  reward. 

A  question  is  attempted  to  be  made  about  the  right  of  theooui 
adjudge  the  mortgage  a  lien  on  the  real  estate,  but  we  cannot  < 
eider  that  matter,  ss  it  was  not  contested  in  the  trial  court,  anc 
defense  over  the  validity  of  the  mortgage  was  made  in  the 

swer, 
*I08  *Tbe  other  matters  presented  by  the  plaintiff  in  error 
equally  untenable,  with  the  exception  of  the  claim  against 
allowance  of  the  attorney's  fee  of  $100.  It  is  conceded  by  the  oo 
sel  of  defendant  in  error  that  the  court  ootnniitted  error  in  all 
ingit. 

The  judgment  of  the  district  court  will  he  modified  to  the  exi 
of  remitting  therefrom  the  attorney's  fee  of  $100,  and  in  all  other 
spects  it  will  be  affirmed.  The  eoata  in  this  court  will  be  divided 
tween  the  parties. 

(All  the  justices  concurring.) 
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judgment:  Void:  Offloer'a  Betom:  Injonatlon.  It  Is  settled  as  tbe 
in  this  state,  that  a  personal  judgment  entered  without  notice  to  the 
fendiint  Is  rendered  without  jurisdiction,  and  is  consequently  void ;  I 
an  officer's  return  of  service  of  original  process  m;iy  be  impeached  i 
direct  proceeding  after  judgment,  where  the  return  states  facts  whiu): 
not  come  within  the  personal  knowledge  of  the  officer;  that  an  actioi 
perpetually  enjoin  a  judgment  is  a  direct  attack  upon  the  judgment; 
that  such  an  action  may  be  maintained  to  enjoin  the  eriforcement  • 
void  judgment,  appearing  to  t>e  valid  and  regular  upon  its  face.' 

■Any  determination  without  Jbrladlotlon  is  Toid;  and  any  determination  iu 
oeSB  of  Jurisdiction  is  also  void  to  the  extent  of  the  excess:  and  a  Judgment  i 
dered  in  one  state  Tvitbout  Jurisdiction,  or  in  excess  of  JurlsdicIloD.  may  be 
peached  collaterally,  or  otlierwise.  in  another  state,  and  upon  extriniic  svidei 
M  well  as  upon  the  record  of  the  judgment.  Amsbausli  v.  Exchange  Bank 
Esn.  lOS,  0  Pac.  Rep.  884;  Missouri  Pac.  Ry.  Co.  v.  Reid,  84  Ean.  418,^  Pbc.  I 

1.  JuDOMcm!  Void  tob.  "Waxt  or  Sbrvicb  at  Pabti'b  Rbsii>rhob.  Jndeui 
U  not  recoverable  on  service  on  third  person  not  a  resident  of  defendant's  no 
Heffner  v.  Gunz.  (Minn-)  12  N.  W.  Rep.  34i. 

a.  iMPBACRnrs  OmoBR's  nBTOKR.  &n  «ffloer's  return  ef  aerriee  of  nro< 
Is  concluBire  on  the  parties  aa  to  fact  of  service  of  attachment,  Stork  v.Uichi 


h'neill  v.  edis.  ^1 

Error  from  Osage  difitiict  court. 

At  the  November  term,  1875,  of  the  district  court,  Edie,  as  sheriff, 
etc.,  and  the  Osage  City  Savings  Bank,  as  defendants,  bad  judgment 
ftgaioBt  McNeill,  as  plaintiff,  who  brings  the  case  here. 

James  Rogers,  E.  M.  Sanford,  and  A.  B.  Cooper^  for  plaintiff  in 
«rror. 

ElXie  Lewis,  ioi  defendants  in  error. 

•109  *HoRTON,  G.  J.  On  November  9,  1874,  the  Osage  City  Sav- 
ings Bank  commenced  an  action  against  J.  M.  McNeill,  in  the 
district  court  of  Osage  county,  setting  forth  in  its  petition  a  cause  of 
action  upon  a  certain  promissory  note,  dated  June  12,  1874,  of  the 
£um  of  $209,  payable  ninety  days  after  date,  to  the  Osage  City  Say- 
ings Bank,  and  executed  by  said  McNeill.  The  summons  issued  in 
the  case  was  returned  on  the  thirteenth  day  of  November,  1874,  with 
the  following  indorsements  thereon : 

''Sheriff's  Office,  Osaqe  Ck>ui!iTT,  Kansas. 
''Beceived  the  within  Bummons  the  ninth  day  of  November,  A.  D.  1874,  at 
10 o'clock  A.  M.t  and  served  the  same  oa  the  following  within-named  J.  M. 
McNeill,  on  the  eleveuth  day  of  November,  A.  D.  1874,  by  leaving  a  certified 
copy  of  the  within  summons,  with  all  the  indorsements  thereon,  at  his  usual 
place  of  residence.  J.  S.  Edie,  bherifl  of  Osage  Oounty. 

''By  S.  H.  Bambo,  Deputy  Sheriff. 
"Fees:    Service  and  return,  50c. ;  mileage,  92.*' 

Afterwards,  and  on  the  twenty-second  day  of  May,  1875,  the  bank 
recovered  a  personal  judgment  against  said  McNeill,  for  the  full 
amount  claimed,  and  all  costs.  Thereon  an  execution  was  issued  and 
delivered  to  John  S.  Edie,  as  sheriff,  who  levied  upon  a  large  amount 
of  property  belonging  to  McNeill.     On  the  ninth  of  August,  1875, 

(Xich.)  17  N.  W.  Rep.  888;  as  to  fact  of  service  of  summons,  Jensen  ▼.  Crevier. 
(Mino.)23  N.  W.  Rep.  541;  as  to  whether  "F.  B.,  guardian. "  served  according  to 
return,  was  then  guardian  of  defendants,  Levan  v.  Mllholland.  (Pa.)  7  Atl.  Rep. 
19i  Where  officer's  return  showed  date  of  service,  his  testimony  was  admissible 
to  show  the  time  of  day.  Wardweli  v.  Etter.  (Mass.)  8  N.  £.  Rep.  490.  Return  of 
officer,  though  not  impeachable  by  party,  is  impeachable  in  order  to  show  want 
of  jarisdiction  by  surety  of  Judgment  debtor,  not  made  a  party  to  the  action,  but 
sought  to  be  charged  with  the  judgment  City  of  Fall  River  v.  Riley,  (Mass.)  5 
N.  £.  Rep.  481.  Sheriff's  return  may  be  so  far  contradicted  as  to  open  default 
for  party's  want  of  knowledge  of  action  pending,  Neitert  v.  Trentman,  (Ind.)4 
N.  E.  Rep.  306;  and  a  sheriff's  return  can  oe  contradicted  so  as  to  show  that  the 
place  where  the  copy  was  not  left  was  not  then  defendant's  residence,  Walker 
▼.  Lata,  (Neb.)  15  N.  W.  Rep.  858. 

3.  Attack  of  Void  Judgment  bt  Injxjivctiok.  In  Texas  an  injunction  is  a 
proper  remedy  for  a  void  ludgment.  Glass  v.  Smith.  2  8.  W.  Rep.  IW;  but  equity 
will  not  enjom  common-law  piroceedin^s.  because  of  their  want  of  Jurisdiction, 
tbepartv  having  adequate  remedy  in  action  of  trespass,  St.  Louis,  etc.,  R.  Co.  v. 
Reynola,  1  8.  w.  Rep.  208.  A  proceeding  to  correct  a  judgment  by  injunction  is 
t  collateral  attack  which  will  not  be  permitted.  Gould  v.  Loughran,  (Neb.)  37 
N.  W.  Rep.  897.  Eqnity  will  not  enjoin  an  incorrect  Judgment,  when  there  has 
been  adequate  opportunity  to  secure  the  relief  at  law.  r  reeman  v.  Hart,  (lowa.) 
1<(  K.  W.  Uep.  507.  Equity  will  set  aside  a  judgment  otily  on  eoultable  principles, 
not  because  it  was  irregolar  or  void.    Wilkinson  v.  Rewey,  (Wis.)  8  N.  W.  Kep. 
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and  while  the  execation  was  still  in  the  hands  of  the  sheriff,  the  said 
J.  M.  McNeill  instituted  his  action  against  the  Osage  City  Savings 
fiank  and  John  S.  Edie,  to  restrain  the  collection  of  the  judgzneut 
and  the  enforcement  of  the  execution,  on  the  ground  that  the  judg- 
ment was  rendered  without  notice,  and  is  therefore  absolutely  void. 
Among  other  things  contained  in  the  petition,  it  was  stated  that  said 
McNeill  is,  and  ever  since  the  fifth  day  of  June»  1874,  has  been,  a 
non-resident  of  the  state  of  Kansas;  that  ever  since  the  fifth  day  of 
June,  1874,  he  has  resided  in  the  city  of  Washington,  in  the  District 
of  Columbia,  and  that  during  all  of  said  time  his  only  business  and 
only  place  of  business  has  been  in  the  said  city  of  Washington; 
*110     that  dur*ing  that  time  he  has  had  no  usual  place  of  residence 
in  the  state  of  Kansas,  and  at  the  time  of  the  pretended  serv- 
ice of  summons  on  him,  be  was  at  his  residence  and  place  of  business 
in  the  said  city  of  Washington ;  that  he  had  no  notice  of  the  pend- 
ency of  said  action  of  the  bank  against  him,  and  knew  nothing  of 
such  proceeding  until  about  the  first  of  August,  1875.     On  the  twenty- 
first  of  August,  1875,  the  sheriff  and  the  bank  filed  a  joint  demurrer 
to  the  petition,  npon  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.     At  the  November  term  of  the  dis- 
trict court  for  1875,  the  court  sustained  the  demurrer  of  defendants. 
The  plaintiff  excepted,  and  brings  the  case  here. 

The  questions  presented  are  whether,  upon  the  allegations  of  the 
petition,  the  judgment  is  void ;  and,  if  so,  has  the  plaintiff  a  remedy 
by  injunction  ?  To  answer  these  questions  in  the  affirmative,  we  need 
only  refer  to  the  previous  adjudications  of  this  court.  These  decisions 
have  settled  the  law  in  this  state  to  be  that  a  personal  judgment, 
rendered  without  notice  to  the  defendant,  is  rendered  without  juris- 
diction, and  is  consequently  void,  (Case  v.  Hannahs,  2  Kan.  *490, 
*496;  Kansas  Pac.  Ey.  Co.  v.  Streeter,  8  Kan.  ♦ISS;  Butcher  v. 
Bank,  2  Kan.  *70;)  that  an  officer's  return  of  service  of  original  pro- 
cess may  be  impeached  in  a  direct  proceeding  after  judgment,  where 
the  return  states  facts  (as  in  this  case)  which  do  not  come  within  the 
personal  knowledge  of  the  officer,  (Bond  v.  Wilson,  8  Kan.  *229; 
Chambers  v.  Bridge  Manufactory,  16  Kan.  27(^;  Hanson  v.  Woloott, 
19  Kan.  207 ;)  that  an  action  to  perpetually  enjoin  a  judgment  is  a 
direct  attack  upon  the  judgment,  (Mastin  v.  Gray,  19  Kan.  458;) 
and,  finally,  that  an  action  may  be  maintained  to  enjoin  the  enforce- 
ment of  a  void  judgment,  notwithstanding  the  judgment  appears  to 
be  valid  and  regular  upon  its  face,  (Chambers  v.  Bridge  Manufac- 
tory, 16  Kan.  270 ;  Mastin  v.  Gray,  supra.)  In  view  of  these  decis- 
ions of  this  court,  it  is  clear  that  there  is  error  in  the  record. 
*111  *The  order  and  judgment  of  the  district  court  will  be  reversed, 
and  the  case  remanded,  with  directions  to  overr^ile  the  de- 
murrer of  defendants. 

(All  the  justices  concurring.) 
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LouiB  K.  P&ATT  9.  John  Eellet. 
July  Term,  1880. 

New  Trial:  Time  of  Appliostioii.  In  a  cause  sabmitted  to  the  court  after 
the  plaintiff  had  clesed  hia  evidence,  the  defendant  interposed  and  filed  a 
demurrer  thereto.  The  court  sustained  the  demurrer,  and  rendered  judg- 
ment  on  May  22,  1878,  for  the  defendant.  On  May  23d,  court  adjourned 
to  June  20th,  following.  On  June  20th  the  plaintiff  filed  and  presented  a 
m(^on  for  a  new  trial,  oil  the  ground  that  the  decision  was  not  sustained 
by  the  evidence,  and  was  contrary  to  law.  The  motion  was  overruled, 
because  it  was  not  made  within  three  days  after  the  decision  was  ren- 
dered.   Held  not  error,  as  the  motion  was  not  in  time.^ 

Error  from  Norton  district  court. 

The  case  is  stated  in  the  opinion. 

Loui$  K.  Pratt  and  Cast  d  Moss^  for  plaintiff  in  error. 

Angevine  dt  Pettigrew,  for  defendant  in  error. 

HoBTON,  G.  J.  On  January  5,  1871,  a  judgment  was  obtained  by 
the  firm  of  Pratt  &  McGaffrey,  against  John  Eelley,  the  defendant  in 

^See,  Decker  v.  House,  80  Kan.  616, 1  Pac.  Rep.  684,  and  cases  there  cited. 

A  motion  for  a  new  trial  must  be  filed  within  the  time  fixed  by  law.  Roggen- 
camp  7.  Dobbs,  (Neb.)  20  K.  W.  Rep.  100.  The  statute  is  mandatory,  and  ex  parte 
application  for  extension  gives  no  power  to  court  to  extend  the  time.  Kent  v.  Up- 
ton, (Wyo.)  a  Pac.  Rep.  264.  Motion  for  new  trial  after  term  too  late  when  de- 
ciatoii  is  not  made  on  last  day  of  term,  and  time  is  not  extended  by  order  of  court 
or  by  consent.  City  of  Evansville  v.  Martin,  (Ind.)  d  N.  £.  Rep.  596.  Also  too 
late  when  made  more  than  one  year  after  Judgment.  Deering  v.  Johnson,  (Minn.) 
22  X.  W  Rep.  174.  The  notice  of  intention  to  move  for  a  new  trial  must  be  filed 
in  time,  or  it  will  be  unavailing,  Girdner  v.  Beswick,  (Cal.)  8  Pac.  Rep.  11;  and  the 
court  has  no  power  to  extend  the  time.  Hook  v.  Hall,  (Cal.)  6  Pac.  Rep.  4dd. 
Where  the  statement  on  motion  for  new  trial  has  not  been  filed  in  time,  it  will  be 
dlsre^iarded.  Robinson  v.  Benson.  (Nev.)*10  Paa  Rep.  441.  Failure  to  file  the 
statement  in  the  statutory  time  is  a  waiver  of  the  right  which  there  is  no  power 
in  the  court  to  reinstate.  Elder  v.  Frevert,  (Nev.)  8  Pac.  Rep.  287.  But  if  the 
record  shows  no  service  of  the  decision,  the  motion  will  be  deemed  to  have  been 
made  in  time,  Girdner  v.  Beswick,  (Cal.)  10  Pac.  Rep.  278;  Carpenter  v.  Hewel, 
(Cal.)  8  Pac.  Rep.  814;  People  v.  Center,  (Cal.)  6  Pac.  Rep.  268;  and  if  application 
for  new  trial  show  merits  and  g^od  cause  for  delay,  it  is  not  abase  to  grant  it, 
though  filed  within  seven  days  instead  of  three,  Hemme  v.  School-District  Ko.  4, 
(Kan.)  1  Pac.  Rep.  104;  or  within  five  days  instead  of  three.  Fudge  v.  St.  Louis  &  S. 
F.  Ry.  Co.,  (Kan.)  1  Pac.  Rep.  141;  but  a  motion  for  anew  trial,  if  made  after  time, 
mnat  show  how  party  was  unavoidablv  prevented**  from  doing  so  before,  Mc- 
Langhlin  v.  Upton,  (Wyo.)  2  Pac.  Rep.  534;  and  the  court  has  power  to  extend  the 
time  of  motion  for  a  new  trial  before  its  expiration,  but  not  afterwards.  Burton 
▼.  Todd,  (Cal.)  9  Pac.  Rep.  668.  The  objection  that  notice  thereof  was  not  ^ven 
in  time  must  be  taken  in  the  court  below,  or  will  be  deemed  to  have  been  waived, 
Brinchman  v.  Ross,  (Cal.)  8  Pac.  Rep.  316;  and  the  records  not  showing  objection 
of  that  sTound,  extension  of  time  by  consent  will  be  presumed,  Patrick  v.  Morse, 
(Cal.)  2  Pac.  Rep.  49;  and  oblections  will  be  deemed  to  have  been  waived.  Schief- 
terly  v.  Tapia,  (Cal.)  8  Pac.  Kep.  878.  The  fact  that  the  trial  court  has  adjourned 
on  last  day  of  term,  and  is  only  waiting  to  sign  the  minutes  of  the  term  and  the 
record  of  the  last  case  tried,  does  not  make  a  motion  for  a  new  trial  too  late.  £ast 
Tennessee,  etc.,  Ry.  Co.  v.  Winters,  (Tenn.)  1  S.  W.  Rep.  790.  The  fact  that  a 
partT  after  giving  notice  of  intention  to  move  for  a  new  trial  does  not  call  up  his 
motion  till  So  months  elapse,  does  not  justify  dismissal  of  notice.  Heilbron  v. 
Heinlen.  (Cal.)  12  Pac.  Rep.  385. 
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error,  in  the  district  court  of  Page  county,  state  of  Iowa,  for  $344. 1 
and  costs.  This  judgment  was  duly  assigned  to  Lonia  E.  Pratt,  t 
plaintiff  in  error,  and  on  Novembcrr  24,  1877,  an  action  \i 
*113  oommenced  *on  the  judgment  in  tbe  district  coart  of  Nort 
county,  in  favor  of  said  Louis  E.  Pratt  against  said  John  K 
ley.     The  defense  was  the  statote  of  limitatioos. 

The  case  was  tried  at  tbe  May  term  for  1878  to  the  court,  a  jt 
being  waived.  After  tbe  plaintiff  had  closed  his  evidence,  tbe  defei 
ant  interposed,  and  filed  a  demurrer  thereto,  upon  the  ground  tt 
no  oaose  of  action  was  proved.  The  court  sustained  the  demair 
and  rendered  judgment  for  the  party  demurring.  On  May  33d,  I 
day  after  the  cause  was  tried,  the  court  adjoomed  to  June  SOth,  f 
lowing.  On  June  20th,  the  plaintiff  filed  and  presented  a  motioQ 
a  new  trial,  alleging  tbat  the  decision  was  not  sustained  by  the  e 
dence,  and  was  contrary  to  law.  This  motion  was  overruled  by  i 
court,  solely  on  the  ground  that  the  motion  was  not  made  witl 
three  days  after  the  decision  was  rendered. 

We  perceive  no  error  in  the  ruling  of  the  trial  court.  In  Grn 
V.  ByuB,  23  Kan.  *195,  we  held  that,  in  order  to  enable  the  supre 
court  to  review  the  decision  of  tbe  trial  court  on  the  demurrer  to  e 
dence,  it  is  necessary  that  a  motion  for  a  new  trial  should  be  ma 
and  that  it  should  be  filed  within  tbree  days  after  the  decision 
rendered.  Counsel  suggest  that  a  demurrer  to  evidence,  where  i 
case  is  submitted  to  tbe  court  without  a  jury,  is  not  within  the  st 
ate.  We  tbink  tbe  position  clearly  untenable.  The  court  rend< 
the  same  judgment  on  sustaining  a  demurrer  to  svidenoe,  whethe 
jury  has  been  impaneled  or  not,  A  trial  proceeds  in  all  respects, 
far  as  applicable,  in  the  same  manner  when  the  submission  is  to  t 
court,  as  when  a  jury  is  sworn ;  therefore  tbe  case  of  Gruble  v.  Byi 
tupra,  is  in  point. 

Again,  it  seems  to  be  intimated  that,  as  the  court  adjourned  fr< 
the  twenty-tbird  day  of  May  to  tbe  twentieth  of  June,  the  pla 
tiff  was  unavoidably  prevented  from  presenting  bis  motion  witt 
three  days.  This  is  a  misconstruction  of  the  law.  The  moti 
might  have  been  filed  during  the  recess  of  tbe  conrt,  and  the  stati 
would  have  been  complied  with.  There  was  no  necessity  I 
*113  delaying  tbe  filing  of  the  motion  to  June  *20th;  in  fact,  tl 
delay  was  fatal  to  the  consideration  of  tbe  motion  on  its  men 

Tbe  order  and  judgment  of  the  district  court  will  be  afSrmed, 

(All  tbe  justices  oonourring.) 
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f  r 

O.  F.  Pabmbleb  v.  John  D.  Emoz  and  others. 

July  Term,  1880. 

Bonds t  Sale  of  Forged  Bond:  Eyidence.  In  an  action  to  recover  mon- 
eys paid  for  a  school-district  bond,  aUeged  to  be  spurious  and  woithless, 
proof  that  there  never  was  any  such  schooi-district  as  appears  on  the  face  of 
the  bond  to  have  issued  it  is  evidence  that  it  is  spurious  and  worthless; 
and  evidence  that  the  entire  county  is  uninhabited,  and  without  any  in- 
dicMtiona  of  having  ever  been  inhabited,  is  evidence  tending  strongly  to 
show  that  there  never  was  any  such  school-district 

Error  from  Shawnee  district  court. 

Action  brought  April  28,  1877,  by  Enox  &  Go.  against  Parmelee, 
torecover  money  which  they  bad  paid  him  for  a  certain  school-district 
bond  that  proved  to  be  sporioas.     The  petition  is  in  substance  that — 

The  said  John  D.  KnoT  &  Co.,  plaintiflis,  complain  of  the  said  G.  F.  PSar- 
melee,  defendant,  for  that  the  said  defendant,  on  the  thirtieth  day  of  July, 
1874,  at  the  county  aforesaid,  [Sbawnee,]  requested  the  said  plaintiffs  to  buy 
of  the  said  defendant  a  certain  bond  wh^ch  the  said  defendant  then  and  there 
represented  to  the  said  plaintiffs  to  be  a  districtr-school  bond  of  district  No.  6, 
of  Oomandie  county,  state  of  Kansas,  for  the  Qum  of  twelve  hundred  dollars, 
and  signed  by  William  Little,  director,  J.  S.  Burk,  clerk,  and  Alfred  Young, 
treaauzer,  of  said  school-district  No.  6,  and  dated  on  the  first  day  of  June,  1874, 
payable  ten  years  after  date,  and  bearing  Interest  at  the.  rate  of  ten  per  cent, 
per  annum,  payable  annually,  on  the  first  day  of  June  of  each  year,  at  the  office 
of  the  state  treasurer,  in  the  city  of  Topeka,  and  to  which  coupons 
^114  were  thereunto  attached.  *A  copy  of  said  bond  and  coupons  thereto 
attached  is  herewith  filed,  marked  *'A,"  and  made  pait  of  this  petition, 
to  which  reference  is  had  for  a  more  particular  description  of  said  bond.  The 
plaintiffs  aver  that,  by  reason  of  the  said  representations  then  and  there  made 
by  the  said  defendant,  which  were  believed  by  the  said  plaintiffs,  that  the 
said  {daintlffs,  on  the  thirtieth  day  of  July,  1874,  purchased  the  said  bond  of 
the  said  defendant,  and  then  and  there  paid  the  said  defendant,  G.  F.  Farme- 
lee,  the  sum  of  nine  hundred  and  thirty-six  dollars  therefor. 

Plaintiffs,  further  complaining,  say  that  the  said  representations  then  and 
there  made  by  the  said  defendant,  G.  F.  Parroelee,  were  false  and  untrue; 
that  the  said  bond  was  not  and  is  not  the  bond  of  school-district  No.  6,  Go- 
mancbe  county,  as  represented  by  the  said  defendant,  and  as  appears  by  the 
said  bond,  but  is  a  spurious,  falsely  made,  and  worthless  paper.  Wherefore, 
the  plsdntifb  say  that,  by  reason  of  the  premises,  they  were  injured  and  mis- 
led, to  their  damage  of  nine  hundred  and  thirty-six  dollars,  with  interest  on 
the  same  at  seven  per  cent,  from  the  thirtieth  day  of  July,  1874,  which  said 
sum,  having  been  demanded  of  the  said  defendant,  he  has  hitherto  refused  to 
pay,  or  any  part  thereof,  although  often  requested  so  to  do.  Wherefore,  the 
said  plaintifb  pray  judgment  against  the  said  defendant  for  the  said  sum  of 
nine  hundred  and  thirty-six  dollars,  together  with  the  interest  thereon  from 
the  said  thirtieth  of  July,  1874,  etc. 

• 

A  copy  of  the  aforesaid  bond  and  coupons,  (including  the  certifi- 
tttes^and  indorsements  thereon,)  attached  to  the  petition,  is  as  fol- 
lows: 
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•1.200.  TjNiraaJ  States  of  America.  H( 

SCHOOL-DISTBICT  BOND,  STATE  OP  KANSAS, 
Uaturing  on  tbe  flnt  day  of  June.  1884. 

SOHOOL-DlSTRIOT  No.  6,  COPKTT  OF  COMANCHE. 

Be  It  known,  that  school-district  No.  6,  In  the  conntf  of  Comanche,  e 

of  Kansas,  is  indebted  to ,  or  bearer,  In  the  sum  of  twelve  hum 

dollars,  bearing  interest  from  date  at  the  rate  of  ten  per  cent,  per  ann 
pa>-»ble  annualij,  on  theflrst  dnfof  JuneiQeachjear,  at  the  office  of  the  e 
treasurer,  in  the  city  of  Topeka,  and  for  which  coupons  are  hereto  attec 
Tbla  bond  is  one  of  one  bonds,  amounting  in  the  aggregate  to  81, 
*1 15  issued  for  tbe  purpose  *of  building  a  Bchool-honse  in  said  district, 
in  pursuance  of  an  act  of  the  state  legislature,  entitled  "  An  act  tc 
able  school-districts  in  tbe  state  of  Kansas  to  issue  bonds,"  ^proved  Fe 
ar7  26,  1866,  and  au  act  amendatoryof  and  supplemental  thereto;  the  pri 
pal  of  which  bond  is  made  pa/able  at  the  office  of  the  state  treasurer,  fn  : 
ful  money  of  tbe.United  States,  on  the  flrst  day  of  June,  1884,  and  for 
payment  of  which  the  faith  of  the  aforesaid  district  Is  hereby  pledged. 

£q  testimony  whereof,  this  bond  hath  been  issued,  and  is  signed  by 
director,  and  countersigned  by  the  clerk,  and  registered  by  the  county  cl 

Dated  at  Smallwoodi  county  of  Comanche,  state  of  Kitnsas,  this  flrst  da 
June,  1874. 

[Signed]  WnxiAH  Little,  Directc 

rCountersignedl    J.  S-  Busk,  Clerk. 

Itegiatered  by  Wu.  Ai.i.BEf,  County  Clerk. 

•120.  Treasitrer  No 

Of  school-district  No.  six,  county  of  Comanche,  state  of  Kansas,  pa 

bearer  one  hundred  and  twenty  dollars,  due  June  1, 1884,  for  Interest  on  1 

No.  one,  issued  June  1, 1874. 

[Signed}  William  Ltttle,  Direct* 

[Countersigned]    J.  6.  Bcrk,  Clerk. 
rHem  follow  coupons  numbered  9,  8,  7,  6,  5,  4,  3,  2,  and  I,  each  for  9 

all  issued  June  1, 1874.] 


State  q/*  Kanaat,  Comanehf  Cownty—sg. :  We,  W.  Little,  director,  . 
fiurk,  clerk,  and  Alfred  Toung,  treasurer,'  of  school-district  No.  six.  In 
manche  county,  state  of  Knnsas,  do  hereby  certify  tliat  we  constitute  the  b 
of  schooI-districtNo.  six,  in  said  county  and  state;  that  we  were  l^allyele 
to  said  offices  at  an  election  held  at  J.  S.  Burk's,  on  the  second  day  of  Ma 
A.  D.  1874;  and  thatour  acceptances  in  writing  of  said  trust  are  on  fll 
the  office  of  the  county  superintendent  of  public  instruction  of  Coma: 
county,  fn  the  state  of  Kansas.  We  further  certify  that  In  said  district 
six  there  are  twelve  sections  of  land,  and  are  twenty-nine  children  entitl< 
enter  common  schools;  that  the  amount  of  property  in  said  district  at  the 
valuation  thereof  was,  real  property  813,500,  personal  property  811.700, 

ttiat  a  tax  of  one  per  cent,  was  assessed  on  the  taxable  property  in 
*1I6     district  'for  the  purpose  of  paying  interest  on  the  flist  day  of  J 

A.  D.  1875;  that  the  present  debt  of  said  district,  including  I 
herein  described,  amounta  to  twelve  hundred  dollars.  We  further  certify 
on  the  second  day  of  May,  A.  D.  1874,  a  petition  signed  by  at  least  two-tl: 
of  the  qualified  voters  in  Bald  school-district  No.  six,  aforesaid  ,*  *  *Ft 
m  compliance  with  said  petition,  we,  the  said  district  board  of  school-dis 
No.  six,  aforesaid  ordered  an  election  to  be  held  on  the  twenty-third  day  of- 
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A.  D.  1874,  at  J.  S.  Burk's;  that  notices  stating  the  object  of  said  election,  and 
signed  by  J.  S.  Burk,  the  clerk  of  said  district  board,  were  posted  in  Ave  pub- 
lic places  in  said  district  ten  davs  before  the  day  appointed  for  said  election; 
that  at  said  election  at  least  three-fourths  of  the  electors  present  and  voting 
declared  in  favor  of  issuing  the  following  school  bonds:  Number  of  school 
bonds  to  be  issued,  one;  purpose  for  which  said  bonds  are  to  be  issued,  build- 
ing and  furnishing  school-house;  amount  of  each  bond  to  be  issued,  $1,200; 

date  of  each  of  said  bonds,  June  1, 1874;  to  whom  issued, ;  time  when 

said  bonds  shall  be  payable,  June  1,  1884.  That  in  accordance  with  the  vote 
passed  at  said  election,  the  following  bonds  were  issued  by  us,  the  district  board 
aforesaid,  to-wit:  Bonds  No.  one,  dated  June  1, 1874;  amount  of  each  bond, 
$1,200;  when  payable,  June  1, 1884;  for  what  purpose  issued,  building  and 
furnishing  school-house.  That  a  full  record  of  said  bonds,  the  purpose  for 
which  they  are  issued,  and  the  election  under  which  they  were  authorized 
to  be  issued*  is  on  file  at  the  office  of  Alfred  Young,  the  treasurer  of  said 
county  of  Comanche  and  state  of  Kansas  aforesaid.  We  further  certify  that 
all  the  requirements  of  chapter  95  of  the  Laws  of  1872  were  fully  complied 
with  prior  to  the  issuance  of  said  bonds.  Attached  to  this  certificate  are  true 
copies  of  the  petition  calling  for  the  meeting,  and  the  record  of  the  same. 

William  Littlo,    [SeaL] 
Director  of  District  Board  of  School-District  No.  Six,  County  of  Comanche, 
State  of  Kansas. 

J.  S.  BuBK,    [Seal.] 
Clerk  of  District  Board  of  School-Dlstriot  No.  Six,  County  of  Comanche,  State 
of  Kansas. 

Alf.  Young,    [Seal.] 
Treasurer  of  District  Board  of  School-District  No.  Six,  County  of  Comanche, 
State  of  Kansas. 

♦117  *8tate  of  Kansas^  Comanche  County,  89.:  I,  Will.  Allen,  of  the 
town  of  Small  wood,  county  of  Comanche,  state  of  Kansas,  duly  au- 
thorized by  law  to  administer  oaths  within  said  state,  do  hereby  certify  that 
W.  Little,  J.  S.  Burk,  and  Alfred  Young,  whose  names  are  subscribed  to  the 
above  certificate,  are  personally  known  to  me  to  be  the  same  persons  who  con- 
stitute the  district  board  of  school-district  No.  six,  in  said  county  and  state, 
and  that  they  appeared  before  me  this  day  in  person,  and,  having  been  duly 
sworn  according  to  law,  made  oath  to  the  truth  of  the  above  certificate. 

Given  under  my  hand  and  official  seal,  this  first  day  of  June,  A.  D.  1874. 
[Seal.]  William  Allen,  County  Clerk. 

I  hereby  certify  that  district  No.  six,  county  of  Comanche,  state  of  Kansas, 
is  legally  organized,  and  that  W.  Little,  director,  J.  S.  Burk,  clerk,  and  Al- 
fred Young,  treasurer,  are  the  legal  officers  of  said  district. 
[Signed]  Jas.  Hopkins, 

County  Superintendent  of  Public  Instruction. 

State  of  Kanaae^  County  ,  «#.  .*    I,  William  Allen,  clerk  of  Comanche 

county,  do  hereby  certify  the  within  bond  No.  1,  of  school-district  No.  six, 
county  of  Comanche,  state  of  Kansas,  was  duly  registered  in  my  office  accord- 
ing to  law,  this  first  day  of  June,  A.  D.  1874. 
[Seal.]  Wm.  Allkh,  County  Clerk,  Comanche  County. 

Indorsed:  No.  1;  $1,200;  State  of  Kansas;  district-school  bond  of  school- 
district  No.  6,  Comanche  county,  dated  June  1,  1874,  due  June  1, 1884;  ten 
per  cent,  interest,  payable  annually,  on  the  first  day  of  June,  at  state  treas- 
ury. 

The  defendant,  for  answer  to  the  foregoing  petition,  denied  each 
and  every  allegation  therein  contained.     Trial  by  the  court,  without 


a  jury,  oommeuoing  Febraary  6, 187S,  when  John  D.  Enoz  lestifie 
follows : 

"I  am  the  plaintiff  In  this  suit.    I  purchased  the  bond  In  controversy  in 
suit  tmm  the  defendant,  July  30, 1874,  and  paid  him  $936,  as  my  checlc  ah 
[wltnesa  shows  check.]    This  is  the  bond.    I  never  received  anything  c 
because  it  proved  to  be  a  forged  bond." 

*118  The  aforesaid  bond  was  then  offered  in  evidence.  The  de'f 
ant  objected  to  the  reception  of  the  bond  in  evidence,  « 
objection  vbb  b;  the  coart  overruled,  and  the  bond  was  pot  in 
denoe ;  to  all  of  which  the  defendant  excepted. 

Upon  firoBB-ezamination,  the  vitnesa  testified  as  follows; 

"I  only  know  the  bond  to  be  forged  as  far  as  a  man  can  know  It  wit 
seeing  the  names  forged.  The  coupons  were  presented  in  New  York,  bu 
by  me.  I  don't  know  the  signers  to  the  bond;  never  saw  them  write;  i 
know  their  signatures.  I  only  know  of  the  preaentation  In  Comanche  ea 
by  tiearaay.  I  made  tender  to  Parmelee,  who  admitted  that  he  woulc 
have  sold  the  bond  to  anybody  bnt  a  dealer.  He  virtually  admitted  tha 
bond  was  forged." 

Thereupon  the  plaintiffs  offered  in  evidence  the  depoeitions  of 
tain  witnesses,  to  which  the  defendant  objected,  which  objeotion 
by  the  ooart  overruled;  to  which  roling  the  defendant  esooF 
Thereupon  said  depositiona  (caption  omitted)  were  read,  aa  folh 
B.  H.  Balliuger  testified  as  follows : 

"Question,  What  Is  your  name,  age,  and  residence?  Annaer.  My  i 
tsB.  H.Ballinger;  age,44yesr3;  residence, Fawneecounty, Kansas,  (i. 
you  familiar  with  Comanche  county?  A,  I  am  acquainted  with  the  ooun 
Comanche  as  defined  on  our  maps,  and  also  with  th«  two  tiers  of  town 
taken  from  the  county  of  Kiowa  by  an  act  in  1S75,  being  section  ^o.  2, 
87,  Statutes.  Q.  State  what  yon  know,  if  anything,  in  regard  to  the  imp: 
ments,  settlements,  and  school-districts  in  Comanche  county,  in  the  year  '. 
[Objected  to  by  the  defendant,  for  the  reason  that  it  is  incompetent  and  Ii 
vant.]  A.  In  the  two  tiers  of  townsbips  above  mentioned  there  were  soin 
or  eiglit  families  residing  on  Uedicinecreek,  in  town  30,  range  Iti,  In  the 
inal  county  of  Comanche,  as  defined  on  our  maps.  There  was  not  in  If 
single  bonaflde  inhabitant.  There  never  was  but  one  family  [man]  resj 
in  said  county,  and  hR  hved  on  Mule  creek,  near  Smallwood.  His  name 
Goon.    Ilia  son  was  killed  by  the  Indians  in  ItJ73,  and  he  moved  back  t< 

state  of  Ohio,  I  believe.  The  town  of  Smallwood  was  a  fraud  o 
•119      first  "water.    It  contained  a  log  house  worth  about  twenty  dol 

called  a  court-house.  There  was  also  one  other  building  resemi 
a  stable  for  a  pony,  costing  probably  ten  dollars.  That  was  all  there  w. 
the  town  of  Smallwood,  and  that  hassfnce  been  moved  away.  The  place 
looked  as  if  it  never  had  an  Inhabitant.  Tliere  were  no  fields,  garden 
anyother  thing  about  indicating  residence.  The  place  where  Coon  lived 
called  '  Coon's  ranch,'  and  was  occupied  by  cattie-men  as  a  tomporai7  ] 
for  grazing  cattle  through  the  winter.  There  were  no  indications  of 
school-districts, — no  county  ofBcers,  no  public  records,  and  no  children  to 
to  school,  and  never  were,  except  those  of  Mr.  Coon.  There  was  no  ta) 
property  in  that  county,  unless  it  was  the  transient  cattle  that  were  wlnt 
or  grazed  on  the  prairies.  The  land  Is  the  Osage  Indian  reservatioii.and 
not  taxable  until  it  is  settled  and  title  prociued.  If  there  was  any  tai 
property,  there  were  ijo  officers  to  assess  and  collect  the  taxes.     I  have  t 


PABMELEE  V.  KNOX.  89 

eled  oyer  the  whole  countj  of  Comanche,  and  could  not  find  a,nj  other  indica* 
tions  of  residence  or  habitation,  and  am  confident  there  was  no  other  in  the 
year  1875.  in  the  county.  Q,  State  if  there  were  any  other  parties  residing 
in  Comanche  county  in  1875  except  Coon.  A.  There  were  no  indications  of 
any  other  resident.  My  occupation  is  that  of  breeding  and  raising  cattle. 
Myself  and  others  had,  during  the  winter  of  1875,  quite  a  herd  of  cattle  in  that 
county,  and  we  were  moving  from  place  to  place  seeking  for  those  that  strayed 
away,  and  also  searching  for  good  places  for  shelter  and  range." 

W.  F.  Caldwell  testified  as  followa : 

**Qfie8tion*  State  your  name,  age,  and  place  of  residence.  Answer,  W.  F. 
Caldwell;  age,  32  years;  residence,  Pawnee  county,  Kansas.  Q,  State  If  ypu 
were  acquainted  with  that  portion  of  Comanche  county,  in  1875,  in  which  the 
town  of  Small  wood  was  situated.  A,  I  was.  Q,  State  what  improvements 
and  settlements  were  there  in  1875.  [Objected  to  by  the  defendant's  coun* 
sel,  for  tbe  reason  that  it  is  incompetent  and  irrelevant.]    A,  There  were 

two  ^2)  small  buildings  in  the  town  of  Small  wood,  and  another  build- 
*120      ing  about  three-quarters  of  a  *mlle  from  there,  called  *  Coon*s  ranch,' 

occupied  by  cattlemen.  This  was  all  the  improvements  and  settle- 
ment which  1  noticed  in  that  portion  of  the  county,  and  all  that  1  know  of 
being  in  the  county  at  that  time.  Q.  6tate»  if  you  know,  whether  there  were 
any  county  or  school-district  ofiicers  in  the  county  in  the  year  1875.  A, 
None  that  I  knoW  or  heard  of.    Q,  State  your  occupation.   A.  A  cattleman." 

C.  A.  Morria  testified  as  follows : 

"Question,  State  your  name,  age,  and  place  of  residence.  AnstDer,  C.  A. 
Morris;  age,  88  years;  Pawnee  county,  Kas.  I  am  register  of  the  (J.  6.  land- 
office  at  I^ned,  Kansas.  Comanche  county  is  embraced  in  the  Larned  land- 
district.  I  have  examined  the  records  in  my  oflice,  which  show  no  entry  of 
land  having  been  made  in  Comanche  county  prior,  or  up  to  March  1^  1875. 
The  records  show  no  filing  ever  having  been  made  on  land  in  Comanche 
county,  by  either  Wtn.  Little  or  J.  S.  Burk.  There  were  not  to  exceed  a 
dozen  filings  on  land  in  Comanche  county  on  the  first  day  of  June,  1875,  nor 
was  there  any  land  proved  up  on  in  that  county  at  that  time,  as  shown  by  the 
recoids  of  my  office. " 

Thereupon  the  plaintiffs  called  A.  L.  Williams  as  a  witness,  who, 
being  duly  sworn,  testified  as  follows : 

"I  was  attorney  general  of  the  state  of  Kansas  in  1874.  I  was  one  of  the 
committee  appointed  by  the  legislature  to  visit  Comanche  county.  1  visited 
it  in  the  fall  of  1874.  What  I  stated  in  my  report,  I  now  state  under  oath. 
I  was  examined  as  a  witness  before  a  committee  of  the  legislature."  [House 
Journal,  1876,  pp.  442,  448.] 

Thereupon  the  witness  read  a  part  of  bis  evidence  before  the  house 
committee  on  state  affairs,  as  his  evidence  in  this  snit,  as  follows : 


''In  October,  1874, 1  passed  through  Comanche  county,  from  the  east  line 
to  what  is  called  the  counfy-seat, — SmaUwood.  Until  within  about  two 
miles  of  Smallwood,  there  was  no  sign  either  of  a  hutnan  habitation  or  of  a 
house  having  been  in  that  part  of  the  county.  At  the  crt\9e^^%^^^^^^  cieek, 
a  mile  and  a  half  or  two  miles  from  Smallwood  City,  ^^j.  ^  ^ea^tl«A  tauch,— 
a  dug-out,— which  had  apparently  been  deserted  for  H\  ^  yA.  ^^^^  «\^»^Vy 

apparent  it  was  a  mere  temporary  abode.    TK    ^^•*^«ft  ^^^  ^^^  ^^  ^ 
•121     symptom  ♦of  a  settlement;  that  a  smaU  piec^  ^V^^^tA^^ ^tt\«l\y 

inclosed  with  a  heavy  log  fence,— no  ground  ^^  /t<^^,*^;^^  ^?^!!!Cv 
ance  of  grounii  being  broken;  no  stables;  no  wells  ;^>^*^e'>^^^^ 
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and  fence.  At  Smallwood  there  was  one  house  and  a  dug-out.  The  house 
was  a  very  substantial  log  house,  cedar  logs,  with  a  good  pine  floor  of  regu- 
lar flooring.  Above  was  a  loft  or  half  story,  reached  by  a  trap-door,  with  a 
good  floor.  The  windows  and  doors  were  gone.  If  any  had  ever  been  there, 
tliey  were  not  there  then.  A  few  yards  west  of  that  house  was  a  dug-out, 
fallen  in  and  useless.  It  had  evidently  been  used  to  stable  horses  in.  I  saw 
neither  white  man  nor  Indian  in  that  country,  except  the  two  who  accom- 
panied me.  and  heard  of  none.  It  was  to  me  absolutely  certain,  from  the  ap- 
pearance of  the  country,  the  unbroken  soil,  the  state  of  the  roads,  and  the 
general  appearance  of  things,  that  no  person  had  either  lived  there  or  been 
there  for  months;  and  I  saw  no  indication  that  anybody  had  ever  made  his 
home  in  that  country.  There  was  not  as  much  appearance  of  it  as  you  find 
in  the  confessedly  abandoned  country,  where  buffalo  hunters  go  and  thieves 
hide  their  stock. 

To  all  of  which  testimony  the  defendant  objected,  for  the  reason 
that  the  same  is  incompetent  and  irrelevant,  which  objection  was  by 
the  court  overruled;  to  which  ruling  of  the  court  the  defendant  ex- 
cepted. 

L.  H.  Whitney  was  sworn  as  a  witness  for  the  plaintiff,  and  testi- 
fied as  follows : 

"I  presented  the  bond  to  Parmelee  before  suit  upon  it  was  brought,  told 
him  that  it  was  bogus,  got  up  to  swindle,  etc.,  tendered  return,  and  demanded 
the  money.  Parmelee  said  that  he  could  not  pay.  Knox  said,  *  You  know 
it  was  a  swindle.'  Parmelee  said,  *I  would  not  have  sold  it  to  any  one  but 
a  dealer.'  Knox  said,  *You  know  it  was  bogus.'  Parmelee  made  no  an- 
swer. " 

The  plaintiffs  here  rested,  and  the  defendant,  not  offering  any  tes- 
timony, also  rested;  and  thereupon  the  case  was  olosed,  the  forego- 
ing being  all  the  testimony  in  the  case. 

September  9,  1878,  at  the  August  term,  the  ooart  found  that  the 
defendant  was  indebted  to  the  plaintiff,  in  the  matters  set  forth  in 
the  petition  herein  filed,  in  the  sum  of  $1,023.35,  and  rendered  judg- 
ment accordingly;  to  which  the  defendant  then  and  there 
*122  duly  excepted.  A  new  trial  being  ^denied,  the  defendant, 
Parmelee,  brings  the  ease  here  for  review. 

A.  L.  WilliavM  and  RoBnngton  d  Smith,  for  plaintiff  in  error. 

Hentig  dk  Sperry,  for  defendants  in  error. 

Brewbr,  J.  This  is  an  aotion  bronght  by  the  defendants  in  error 
against  the  plaintiff  in  error  to  recover  a  certain  sum  which  they  had 
paid  him  for  a  school-district  bond  that  turned  oat  to  be  spurious 
and  worthless.  The  case  was  tried  by  the  court,  without  a  jury.  A 
general  finding  and  judgment  were  entered  in  favor  of  the  plaintiffsi 
and  the  defendant  alleges  error. 

The  bond  purported  to  be  the  bond  of  school-district  No.  6,  Co- 
manche countyi  and  the  court  permitted  testimony  tending  to  show  that 
there  was  no  genuinely  organized  county,  no  such  school-district,  and, 
in  the  language  of  counsel's  brief,  that  ''Comanche  county  was  a  howl- 
ing  wilderness."    And  this  seems  to  be  the  matter  complained  of;  bat 
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smely  this  is  testimony  tending  to  show  that  the  bond  is  sparions.     If 
there  were  no  snob  district  as  district  No.  6,  the  bond  was  no  genuine 
instrament;  and  if  Comanche  county  was  entirely  uninhabited,  and 
showed  no  signs  of  ever  having  been  inhabited,  it  would  very  strongly 
tend  to  show  that  there  was  no  organized  school-district  within  its' 
limits.      The  defendant  offered  no  testimony/  and  that  which  the 
plaintiff  produced  very  clearly  showed  one  of  those  swindling  trans- 
actions  and  bogus  organizations  with  which  some  of  our  western  coun* 
ties  have  been  ajfiicted.     The  testimony  was  abundantly  sufficient  to 
sustain  the  conclusion  of  the  court.     The  right  to  recover,  under  the 
eircnmstances  of  the  case,  is  settled  by  the  decision  in  Smith  v.  Mc* 
Nair,  19  Kan.  880,  a  decision  which  the  writer  of  this  opinion  will 
not  be  apt  to  soon  forget,  as  it  cost  him  five  hundred  dollars,  he  be- 
ing one  of  the  parties  who  had  sold  the  bonds  in  that  suit  to 
*128     Smith  ft  Son,  and  who  had  to  ^reimburse  them  the  amount 
they  were  by  that  decision  compelled  to  pay. 
The  judgment  will  be  affirmed. 
(All  the  justices  concurring.) 


Howe  Machinb  Co.  v.  E.  Lincoln. 

July  Term,  1880. 

1.  Arrest:  Order  of:  Ho  Ground  for  Vaoatlng.  An  order  of  arrest  was 
issued  by  a  Justice  of  the  peace,  duly  signed.  A  copy  was  made  com* 
plete,  except  that  the  signature  of  the  justice  was  not  copied.  The  con* 
stable,  in  serving  the  order,  gave  the  original  to  the.defendant,  and  made 
his  return  on  the  unsigned  copy.  Nevertheless,  the  defendant  appeared, 
admitted  himself  under  arrest,  and  subject  to  the  jurisdiction  of  the  court 
in  that  regard.  Hdd  no  ground  for  vacating  and  discharging  the  order 
of  arrest. 

a. :  Power  of  Justice  to  Vacate.  Though  the  justice  acts  judi- 
cially in  deciding  to  issue  an  order  of  arrest  upon  the  affidavits  filed,  he  is 
not  precluded  thereby  from  reinvestigating  the  matter  upon  amotion  by 
defendant  to  vacate  the  order  of  arrest,  and  may,  if  then  satisfied  of  the 
insufficiency  of  the  plaintiff's  showing,  vacate  the  order  of  arrest  without 
putting  the  defendant  upon  trial  of  the  truth  of  the  charges. 

8. :  Fraudi:  Sufficiently  Shown.  Defendant  was  agent  of  plain- 
tiff, and  as  such  sold  some  of  its  machines.  He  failed  to  remit  the  pro- 
ceeds of  such  sales,  and,  when  the  same  were  demanded,  gave  his  note 
for  the  amount,  and  promised  to  secure  the  same  by  mortgage  on  cei-tain 
real  estate  owned  by  him.  He  executed  and  delivered  the  mortgage,  and 
then»  for  the  sake  and  under  promise  of  obtaining  his  wife^s  signature 
thereto,  (she  being  some  twelve  miles  away  from  the  place  of  settlement,) 
received  back  the  mortgage.  He  failed  to  return  the  mortgage,  either 
with  or  without  her  signature,  falsely  alleged  that  she  refused  to  execute 
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it,  and  sold  and  conveyed  the  land,  she  Joining  in  tlie  conTeyance, 
third  party.  Ifeld  sufficient  prima  fade  showing  of  fraud  to  sustaii 
Older  of  arrest. 

Error  from  Saline  district  court. 

The  Howe  Machine  Company  brought  its  aotion  againet  Line 

before  a  justice  of  the  peace,  oo  a  promissory  note,  and  at 

*1S4     'same  time  obtained  an  order  of  arrest  for  defendaol.    A: 

wards  the  defendant  filed  a  mutton  to  be  discharged  froD 

rest,  for  the  following  rettaons :     . 

■  (1)  Tliat  prior  to  the  Issuance  of  the  pretended  order  of  arrest  he 
neither  the  plaintiff,  its  Rgent,  nor  HttoiHey  filed  nn  aiBdavit  as  require 
iaw;  (2)  that  the  so-called  aflidsvit  filed  by  the  plainUS's  attorney  doa 
stute  lucts  auOicient  to  warriint  Uie  issuance  of  an  onler  of  tu'rest ;  (>t)  tbi 
order  of  arrest  was  issued,  as  required  bylaw. 

The  defendant  preseDted  the  order  of  arrest  returned  by  the 
stable,  which  was  not  signed  by  the- jnatice  of  tbe  peace.  The  p 
ti&  moved  the  court  for  a  new  order,  and  offered  evidence  in  bu[ 
of  the  same.  The  justice  of  tbe  peace  sustained  the  motion,  fi 
that  tbe  order  of  arrest  was  not  legally  served,  and  that  the  affi< 
therefor  did  not  state  facts  sufficient  to  warrant  the  issuing  the 
overruled  tbe  motion  of  plaintifl  for  another  order,  discharged 
defendant  from  arrest,  and  taxed  the  coBts  to  tbe  plaintitl. 
plaintifi  presented  the  promissory  note,  demanded  judgment  an< 
execution  against  the  person  of  defendant,  and  offered  evidem 
support  the  affidavit  and  order  of  arrest.  The  justice  rendered  j 
ment  in  favor  of  plaintiff  upon  tbe  note,  but  relused  to  hear  evid 
in  support  of  its  affidavit  for  an  order  of  arrest,  or  award  execi 
aj^ainst  tbe  person.  Plaintiff  saved  proper  exceptions  to  all  tbe 
ceedingB,  made  a  motion  for  a  new  trial,  which  was  overruled 
excepted  to,  made  a  bill  of  exceptions,  and  took  tbe  case  to  tbt 
trict  court  by  petition  in  error.  The  district  court,  at  the  Nove 
term,  1879,  affirmed  nil  tbe  judgments  and  proceedings  of  the  ji 
of  the  peace.  Plaintiff  excepted,  made  a  case,  and  brings  the  r< 
here  for  review. 

John  Foster,  for  plaintiff  in  error, 

Oarver  d  Bond,  for  defendant  in  error. 

*125  'Brbwbb,  J.  Plaintiff  in  error  (plaintiff  below)  commc 
an  action  on  a  promiesory  note,  against  defendant,  befi 
justice  of  the  peace,  filed  its  affidavit,  and  obtained  an  order  c 
rest.  Before  tbe  trial,  the  order  of  arrest  was  discharged,  anj 
is  the  error  complained  of.  The  motion  to  discharge  was  snstt 
upon  two  grounds, — one,  a  defect  in  the  writ,  and  the  other,  tt 
sufficiency  of  tbe  affidavit.  So  far  as  the  ffrst  groood  is  coDoe 
there  was  obvious  error.  The  writ  issued  by  the  jastioe  was  wi' 
defeet;  but  the  constable  gave  it  to  defendant,  and  retained  the 
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opon  which  he  made  hie  return,  and  whiob  did  not  have  the  name  of 
the  justice  upon  it.  Nevertheless  the  defendant,  who  at  first  refused 
to  sobmit  to  arrest,  came  before  the  justice,  and  "admitted  himself 
under  arrest  and  subject  to  the  jurisdiction  of  the  court  in  that  re- 
gard." The  mistake  of  the  constable  in  giving  the  wrong  paper  to 
the  defendant  did  not  vitiate  the  proceedings,  and  any  mistake  was 
waived  bj  the  action  of  the  defendant. 

The  other  ground  presents  the  only  real  question  in  the  case :  Did 
tbe  affidavit  make  such  a  showing  of  fraud  as  compelled  the  sustain- 
ing of  the  order  of  arrest?  We  cannot  agree  with  counsel  that,  by 
deciding  to  issue  tbe  order,  the  justice  so  far  found  the  affidavit  to  be 
sufficient  as  to  prevent  further  consideration  by  him  of  tbe  matter. 
AVhiJe  he  acts  judicially  upon  tbe  affidavit  in  ordering  tbe  arrest,  he 
decides  upon  aii  ex  parte  heiariiig;  and  when  the  defendant  is  ar- 
rested he  may  again,  upon  the  motion  of  detendant,  examine  and 
decide  upon  the  sufficiency  of  tbe  showing  in  the  affidavit,  or,  upon 
the  denial  of  the  facts  in  the  affidavit  by  the  defendant,  proceed  to 
an  inquiry  as  to  their  truth  as  provided  in  section  25  of  the  justices' 
act.  The  question  then  is,  was  the  showing  prima  facie  sufficient, 
and  did  it  cast  upon  tbe  defendant  the  duty  of  denial  or  explana- 
tion? It  is  true,. tbe  defendant  filed  an  affidavit  of  denial;  but  no 
inquify  was  entered  into.  The  plaintiff's  showing  was  held  insuffi- 
cient. 
*126  *The  facts  are  these:  The  defendant  was  an  agent  of  plain- 
tiff, and  as  such  sold  some  of  its  machines.  He  failed  to  pay 
over  the  proceeds,  and  when  called  upon  gave  his  note  for  the  amount 
due.  At  the  same  time  he  promised  to  give  a  mortgage  on  forty 
acres  of  land  belonging  to  him,  as  security  therefor.  He  executed 
and  delivered  tbe  mortgage  to  plaintiff,  and  then,  under  a  promise  to 
obtain  his  wife's  signature  to  the  instrument,  she  living  about  twelve 
miles  from  the  office  where  the  settlement  was  made,  he  received  the 
mortgage  and  went  home.  Instead  of  returning  the  mortgage  with 
or  without  his  wife's  signature,  he  sold  and  conveyed  the  property  to 
a  third  party,  his  wife  joining  in  the  conveyance,  and  he  falsely  rep- 
i^esented  that  she  refused  to  join  in  the  mortgage. 

These  facts  are  stated  in  tbe  affidavits  more  in  detail,  and  other 
matters  are  also  alleged,  though  mostly  upon  information  and  belief, 
tending  to  strengthen  tbe  inferences  deducible  from  these  facts.  This, 
liowever,  is  the  burden  of  the  complaint.  Does  it  make  a  prima  facie 
showing  of  fraud,  for  fraud  alone  under  our  constitution  justifies  an 
arrest  for  debt?  We  are  inclined  to  think  it  does.  It  is  the  duty  of 
an  agent  to  remit  to  his  principal  the  proceeds  of  tbe  latter's  prop- 
erty sold  by  him.  If  he  fails  to  do  this,  and  converts  such  proceeds 
to  his  own  use,  he  is  Ruilty  of  embezzlement,  and  may  be  punished 
for  the  crime.  If  a  party  executes  one  conveyance  or  assurance  of 
lands,  and  then  another,  in  which  latter  he  fails  to  give  notice  of  the 
iormer,  he  is  guilty  of  a  misdemeanor.    Section  99,  Crimes  Act.'  Both 
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of  these  wrongs  are  charged  npos  defendant.  The  note  saed  i 
was  for  balaDcea  dne  Dpon  sales  made  of  plaintiff's  property, 
settling,  and  to  secure  this  claim,  he  gave  a  mortgage,  and  then 
taining  the  mortgage  on  a  false  pretense,  conveyed  the  ptof 
covered  by  the  mortgage  to  a  third  party.  This  looks  like  fraud, 
seems  to  call  for  explanation  or  denial.  We  think  there  was  ( 
in  sastaining  the  motion  to  discharge,  and  for  this  error  the  jndgi 
most  be  reversed  and  the  case  remanded. 
(All  the  justices  concurring.) 


*137     *L.  D.  DoBBS  and  others  v.  H.  0.  Staufpbb,  Direetor, 
and  another.* 

July  Term,  1880. 

Original  proceedings  in  mandamut. 

Action  brought  by  plaintiffs  to  compel  defendants,  who  are  n 
bera  of  the  school  board  of  school-district  No.  64,  Marshall  ooa 
Kansas,  to  rescind  an  order  made  by  them  Beptember  11,  L 
rescinding  an  order  made  by  the  former  sahool  board,  ado}) 
Cowperthwait  &  Co.'s  school  publications  for  use  in  the  dist 
school ;  and  also  to  compel  them  to  readopt  said  publications, 
reintroduce  tbem  into  the  school.  The  parties  plaintiff  are  L 
Dobbs,  who  alleges  that  he  is  agent  for  Cowperthwait  &  Co. 'a  ) 
licatiooB  for  the  state  of  Kansas;  William  Thompson,  who  is 
local  agent  of  said  Dobbs  to  sell  said  publications ;  Mary  J.  Tfao 
sou  and  E.  F.  Benedict,  resident  tax-payers  in  said  district;  and  etc 
minor  children,  represented  by  their  parents,  William  Thompson 
J.  Palmer,  William  H.  Lea,  and  E.  F.  Benedict,  as  next  friends, 
who,  it  is  alleged,  are  debarred  of  the  privileges  of  the  school  in  i 
district  by  reason  of  the  action  of  defendants.  The  alternative  ' 
of  mandamus  was  allowed  February  6,  1880,  and  on  the  retum-( 
February  24,  1880,  the  defendants  filed  a  motion  to  quash,  for  v 
ous  reasons;  among  others,  because:  (1)  There  is  a  misjoindei 
parties  plaintiff.  (3)  The  said  alternative  writ  of  mandamut  doee 
show  that  any  demand  has  ever  been  made  upon  said  defendants 
either  of  them,  to  do  or  perfurm  the  acts  required  in  said  writ. 
There  is  no  identity  of  interest  shown  in  said  alternative  writ  to  e 
between  said  plaintiilB.  (4)  The  said  alternative  writ  of  manda 
does  not  state  facts  sufficient  to  entitle  the  plaintiffs  to  the  n 
Bought  for. 

1 A  demand  !•  a  prerequlstte  ti 
Rep.  S2;  in  lotea,  under  Bectiot 
Rep.  760. 
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B.  Oiliner,  for  plaintiffs. 

John  Martin  and  Edward  A.  l^trry^  for  defendants. 

*128  *PsB  CuBUM.  The  writ  in  this  case  is  fatally  defective  in 
failing  to  show  that  a  demand  has  been  made  on  the  defend- 
ants to  do  the  thing  sought  by  this  proceeding  to  compel  them  to  do. 
A  demand  and  refusal  are  prerequisites  to  the  institution  of  such  pro- 
ceodiugs.  State  v.  Carney,  3  Kan.  *88.  Again,  the  several  plain- 
tiffs have  nb  identity  of  interest.  Indeed,  if  any  suit  can  be  main- 
tained by  the  plaintiffs,  each  plaintiff  can  sue  alone,  and  the  others 
are  not  necessary  parties.  In  whatever  aspect  we  may  view  the  case, 
the  plaintiffs  have  no  joint  action.  Hudson  v.  Atchison  Co.,  12  Kan. 
♦140. 

The  motion  of  defendants  to  quash  the  alternative  writ  will  be  bus- 
tained,  and  the  action  dismissed. 


Jambs  Sopbb  and  others  t;.  H.  N.  Mbdbbbbt  and  others. 

July  Term,  1880. 

Kew  Trial:  Petition  for:  Time  of  Application.  Where  a  trial  is  had  and 
judgment  rendered  in  a  case  in  the  district  court,  and  more  than  four 
years  thereafter  the  defeated  party  files  a  petition  in  the  district  court  ask- 
ing for  a  new  trial,  on  the  ground  that  the  petitioner  did  not  have  a  fair 
and  impartial  trial  on  account  of  bias  and  prejudice  on  the  part  of  the 
jury  that  tried  the  cause,  held^  that  the  petition  for  the  new  trial  is  not 
filed  in  time,  (Civil  Code,  §  806,)  and  the  new  trial  cannot  be  granted. 
Ajidi  further  Tieldt  that  the  fact  that  the  petitioner  had  no  knowledge  of 
such  prejudice  until  about  the  time  that  he  filed  such  petition,  can  make 
no  difference.  And/^r£Aer  Tteld,  that  the  fact  that  during  a  portion  of 
four  years  the  case  was  pending  in  the  supreme  court,  where  the  judg- 
ment of  the  district  court  was  finally  afiirmed,  and  affirmed  in  less  tlian 
one  year  before  the  petitioner  filed  his  said  petition  for  a  new  trial,  can 
make  no  difference.    [Mullen  v.  Mullock,  postf  *774.]  ^ 

Error  from  Miami  district  court. 

At  the  May  term,  1877,  the  district  court  granted  a  new  trial  in  a 

certain  action,  as  prayed  for  by  H.  N.  Medberry,  Fenn  Yetter, 
*139    F.  M.  Shaw,  and  G.  A.  Leighton.    The  adverse  ^parties,  Soper, 

Brainard  ft  Co.,  bring  the  case  here. 
B.  F.  Simpson,  for  plaintiffs  in  error. 

The  petition  for  a  new  trial  does  not  state  a  single  act  done  or  inquiry  made 
by  the  petitioners,  or  by  their  counsel,  previous  to  the  impaneling  of  the 
)ury,  as  to  their  feelings  towards  the  defendants  Shaw  and  Lieighton;  and  it 

^See  Pratt  v.  Eelley,  ante,  112,  and  note. 
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fails  to  allege  that  petitioner's  counsel  was  ignorant  of  the  bias  or  prejudice 
of  the  juror.  That  the  petition  is  defective,  see  Clough  v.  State,  7  >7eb.  ;^20; 
^Jeyer  v.  St^te,  19  Ark.  15t>;  State  v.  Hazle,  20  Ark.  156;  Parks  v.  btate,  4 
Ohio  8t.  284;  Anderson  v.  SUite,  14  Ga:  709. 

Nothing  that  is  a  cause  of  challenge  to  a  juror  before  verdict,  can  be  used 
to  set  it  aside,  even  though  the  cause  of  challenge  was  unknown  to  the  party 
when  the  jury  was  sworn.  U.  8.  v.  Baker,  3  Ben.  68.  When  the  defendant 
fails  to  object  to  the  competency  of  a  juror,  he  cannot  raise  thequt^Uon  after 
veruict  and  motion  for  a  new  trial.  Croy  v.  Stale,  32  Ind.  3b4.  This  is  not 
a  case  in  which  the  juror,  upon  an  examination  for  cause,  stated  he  had  no 
bias  or  prejudice  against  the  defendants,  but  is  one  where  there  is  a  total  fail- 
ure to  stale  or  show  that  any  attempt  was  ever  made  at  any  stage  of  the  trial 
to  ascertain  the  feelings  of  the  jury,  it  seems  to  be  a  weii*settied  rule  tiiat, 
if  a  party  neglects  to  avail  himseii  before  the  trial  of  ai\y  of  the  means  which 
the  law  provides  for  ascertaining  wliether  the  jury  is  prejudiced,  he  will  not 
be  entitled  to  a  new  trial  on  that  ground. 

Another  fact  stated  in  the  petition  is  that  the  judgment  of  the  district  court 
of  December,  lo7:2,  was  ailirmed  in  this  court  at  the  January  term,  1877,  and 
that  it  became  a  judgment  of  the  supreme  court  of  the  state,  which  no  subse- 
quent action  of  the  district  court  could  set  aside.  The  learned  judge  below 
seemed  to  think  that  the  judgment  of  affirmance  rendered  in  this  court  was 
the  final  judgment  within  the  meaning  of  the  concluding  words  of 
*130  section  310  of  *the  Code,  and  as  this  petition  was  iiled  within  one 
year  from  the  rendition  of  that  judgment,  it  was  in  time.  When  the 
district  court  overruled  the  motion  for  a  new  trial,  and  rendered  judgment  on 
the  verdict  of  the  jury  in  December,  1872,  it  was  a  hnal  judgment.  All  that 
the  court  could  do  with  respect  to  the  subject-matter  of  that  litigation,  was 
done.  Section  375,  Civil  Code.  If  it  was  not  the  final  judgment  of  the  dis- 
trict court,  it  could  not  have  been  reviewed  in  this  court,  as  was  done  in 
Medberry  v.  Soper,  17  Kan.  369.  And  after  its  affirmance  in  this  court,  the 
district  court  in  which  it  originated  makes  no  order  respecting  it.  Tlie  man- 
date of  this  court  is  usually  spread  on  the  journal  of  the  court  below,  and  tlie 
judgment  is  enforced  in  the  usual  way.  If  the  final  judgment  referred  to  in 
the  clause  of  section  310  is  the  judgment  of  the  supreme  court,  what  construc- 
tion is  to  be  given  it  when  the  case  is  remanded  with  directions  to  grant  a  new 
trial?  And  what  construction  is  to  be  given  it  when  the  case  is  never  taken 
to  the  supreme  court?  If  it  means  the  final  judgment  of  the  supreme  courU 
it  is  only  in  cases  where  the  judgment  below  is  affirmed.  When  it  is  reversed, 
some  other  rule  or  statute  governs  in  granting  new  trials,  when  the  cause 
therefor  is  discovered  after  the  trial  term;  and  to  adopt  the  construction  of 
defendants  in  error,  it  must  be  after  the  trial  term  of  the  supreme  oourt. 

These  proceedings  in  the  supreme  court  of  the  state,  instituted  by  Shaw  and 
Leighton  to  reverse  the  judgment  of  the  district  court,  is  a  distinct  action.  It 
is  the  institution  of  a  separate  suit;  and  while  it  grows  out  of  the  action  be- 
low, it  is  prosecuted  by  them  as  plaintiffs.  Its  object  is  to  determine  whether 
any  substantial  error  has  bee'h  committed  to  their  prejudice  below;  and  its 
determination  mayor  may  not  be  a  final  judgment;  at  least,  it  is  not  the  same 
action,  and  the  judgment  rendered  is  not  the  final  judgment  which  we  are  con- 
sidering.   Dale  Co.  v.  Gunter,  46  Ala.  131;  Cutsinger  v.  Nebeker,  58  Ind.  401. 

W.  R.  Wagstaff,  for  defendant  in  error  F.  M.  Shaw. 

As  to  the  objection  that  the  judgment  of  the  court  below  has  been  af- 
*131      firmed  in  this  court:    The  judgment  of  the  district  ^^urt,  pending 

an  appeal  to  the  supreme  court,  must  be  interpreted  nnder  the  pro- 
visions of  the  Code.  In  general,  the  powers  of  the  district  court  over  the  is- 
sues before  it  are  determined  in  the  judgment.    For  causes  enumerated  in 
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section  306  of  the  Gode,  the  district  court  has  power  to  review  its  own  judg- 
ments. A  judgment,  or  final  order  of  the  district  court,  under  subdivisions 
1.  2,  and  3  of  section  542,  may  go  before  the  supreme  court.  Kennedy  v. 
Beck,  15  Kan.  '»561;  Akin  v»  Davis,  K  Kan.  *144;  GUohrist  v.  Bchmidling, 
12  Kan.  ^^O;  Ottawa  v.  Washabaugb,  11  Kan.  *126;  Stebbins  v.  Laird,  10 
Kan.  *232;  MoGulioch  v.  Dodge,  8  Kan.  *476;  Field  v.  Kinneiur,  5  Kan.  *233; 
Hottenstein  v.  Conrad,  Id.  •258.  See,  also,  Jones  v.  Scott,  10  Kan.  *37;  Mc- 
Gonigle  v.  Gordon,  11  Kan.  *175. 

Pending  an  appeal  from  the  district  to  the  supreme  court,  the  judgment  of 
the  district  court  is  not  final.  Its  validity  is  undetermined  before  and  witiiin 
the  jurisdiction  of  a  higher  tribunal.  The  order  of  the  supreme  court  settles 
the  vaUdity  of  the  judgment  of  the  district  court.  After  the  entry  of  such 
order,  in  the  court  below,  an^  judgment  thereon,  it  is  final,  under  section 
•$95  of  the  Code.  It  may  be  denominated  the  Judgment  of  the  supreme  court, 
or  of  the  district  court.  The  duty  of  the  district  court  is  the  same, — ^it  shall 
proceed  thereon  in  the  same  manner  as  if  the  judgment  had  been  rendered 
therein.  Under  section  568  of  the  Code,  the  district  court  shall  have  power 
to  vacate  or  modify  its  own  judgments  or  ordei^  at  or  after  the  term  at  which 
«uch  judgment  or  order  was  made,  by  granting  a  new  trial  of  the  cause,  within 
the  time  and  in  the  manner  prescribe  in  section  310.  See  authorities  cited 
m  statutes  under  section  568. 

The  Code  remedy  for  a  new  trial  is  merely  cumulative  of  remedies  recog. 

aized  at  common  law.    Conner  v.  Drake,  1  Ohio  St.  167;  Little  Miami  R  Co. 

V.  Whitacre,  8  Ohio  St.  592;  Childs  v.  Updyke,  9  Ohio  St.  836;  Hill  v.  But 

ler,  6  Ohio  St.  216.    Vacating  a. judgment,  or  setting  it  aside  after  the  term, 

is  a  conmion-law  power.    Freem.  Judgm.  §§  90,  96.    A  court  of  equity  will 

direct  a  new  trial  in  a  case  where  such  trial  would  have  been  ordered  by  the 

court  wherein  the  judgment  was  rendered,  if  timely  application  had' been 

made,  provided  proper  reasons  are  shown  why  such  application  was 

*132      not  made,  or  the  grounds  of  equitable  interference  arose  after  *the 

time  had  expired  for  the  court  wherein  the  action  was  tried,  to  grant 

,  relief.    Bonsell  v.  Isett,  14  Iowa,  311;  Bo  wen  v.  Troy  P.  M.  Co.,  31  Iowa,  460. 

When  it  would  be  proper  for  a  court  at  law  to  grant  a  new  trial  on  the 
ground  of  newlynliscovered  evidence,  if  the  application  is  made  while  the 
coQit  has  power  so  to  do,  it  is  equally  proper  for  a  court  of  equity  to  decree  a 
new  trial  when  the  application  is  made  on  the  ground  of  evidence  discovered 
after  a  court  of  law  ceased  to  have  power  over  it.  Hoskins  v.  Hattenback,  14 
Iowa,  314,  819. 

Whenever,  after  verdict,  it  appears  that  a  fair  trial,  by  an  impartial  jury, 
has  heen  prevented  by  fraud  or  imposition  that  was  unknown  to  the  party  in- 
jured thereby,  and  that  could  not  have  been  prevented  on  his  part  by  proper 
diligence,  the  court,  on  application,  will  set  aside  the  verdict  and  grant  anew 
trial.  Hay  ward  v.  Calhoun,  2  Ohio  St.  164.  See,  also,  Critchfield  v.  Porter, 
3  Ohio,  522;  Loree  v.  Reeves,  2  Mich.  134;  Fawcett  v.  Woods,  6  Iowa,  400; 
Johnson  v.  Eldred,  18  Wis.  482;  Stoppelfeldt  v.  Milwaukee,  M.  &  6.  B.  R. 
Co.,  29  Wis.  688,  691. 

_  » 

Valkntims,  J,  This  was  an  application  by  petition  for  a  new  trial. 
The  court  below  granted  the  new  trial,  and  the  adverse  parties  now 
(as  plaintiffs  in  error)  bring  the  case  to  this  court,  asking  for  a  re- 
versal of  the  ruling,  order,  and  judgment  of  the  coart  below  granting 
a  new  trial.  The  trial  in  the  original  case  was  had,  and  the  proper 
judgment  rendered  therein,  at  the  December  term  of  the  district 
coort,  (December  12,  1872,}  and  the  petition  for  the  new  trial  was 
filed  March  29,  1877.  The  onlj  ground  set  forth  for  the  new  trial 
v.  24k— 7 
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was  that  the  petitioners  did  not  have  a  fair  and  impartial  trial,  at 
the  original  trial,  on  aocount  of  bias  and  prejudice  on  the  part  of  the 
jury  that  tried  the  cause.  The  petitioners  (who  are  now  the  defend- 
ants in  error)  have  not  pointed  out  specifically  the  clause  or  claases 
of  the  statutes  upon  which  they  found  their  claim  for  a  new  trial; 
but  they  seem,  however,  to  make  the  claim  upon  general  principles 

and  ''for  causes  enumerated  in  section  306  of  the  Code,"  and 
*133     they  also  ""refer  to  section  568  of  the  Code.     Comp.  Laws 

1879,  pp.  641,  679.  The  petitioners  also  set  forth  in  their 
petition  the  following  excuses  for  their  very  long  delay  (over  four 
years)  in  filing  their  said  petition  asking  for  a  new  trial:  (1)  They 
had  no  knowledge  of  said  prejudice  on  the  part  of  the  jury  until 
February  7, 1877,  when  for  the  first  time  they  were  informed  of  such 
prejudice.  (2)  Some  time  after  the  original  trial  was  had,  and  after 
the  original  judgment  was  rendered,  they  took  the  case  to  the  su- 
preme court,  where  said  judgment  was  finally  aflBrmed,  (Medberry  v. 
Soper,  17  Kan.  369-378,)  and  the  cause  was  remanded  to  the  dis- 
trict  court,  where,  as  they  claim,  the  final  judgment  was  finally  ren- 
dered  against  them  in  the  case  in  February,  1877. 

Now,  we  do  not  think  that  the  petitioners  are  entitled  to  a  new 
trial  upon  general  principles,  nor  under  any  statute,  unless  it  be 
under  some  one  or  more  of  the  provisions  of  subdivisions  1, 2,  and  3 
of  section  306  of  the  Civil  Code.  If  they  are  entitled  to  a  new  trial 
at  all,  it  must  be  because  of  some  "irregularity  in  the  proceedings  of 
the  *  *  *  jury,"  or  "misconduct  of  the  jury,"  or  "accident  or 
surprise  which  ordinary  prudence  could  not  have  guarded  against." 
They  have  set  forth  nothing  else  in  their  petition  for  which  a  new 
trial  could  be  granted.  But  why  did  not  the  petitioners  know  of  said 
prejudice  at. or  before  the  original  trial,  or  within  some  reasonable 
time  afterwards  ?  It  would  not  seem  that  they  exercised  much,  if 
any,  diligence  to  ascertain  such  alleged  prejudice,  or  to  know  whether 
said  jurors  were  fair  and  impartial  or  not.  It  would,  indeed,  seem 
from  the  affidavits  of  the  petitioners  that  some  sort  of  an  examina- 
tion of  the  jurors  was  had  at  the  time  the  jury  was  impaneled,  but 
what  kind  of  an  examination  was  had  is  not  shown.  What  questions 
were  asked,  or  what  answers  were  given,  we  do  not  know.  F.  M. 
Shaw  and  G.  A.  Leighton  were  the  principal  petitioners,  and  are  now 
the  principal  defendants  in  error.     There  is  no  claim  that  any  of  the 

parties  other  than  Shaw  and  Leighton  were  or  are  entitled  to 
*134     a  new  trial.     Shaw  and  Leighton  were  bank'^ers;  and  it  is 

alleged  in  the  petition  that  said  prejudice  arose  principally  in 
connection  with  their  business  affairs  as  bankers.  And  the  petition 
further  alleges  that  "Shaw  &  Leighton  were  constantly  occupied  in 
attending  to  said  necessary  and  legitimate  affairs,  taking  no  thought 
or  care  as  to  whether  prejudice  existed  in  the  minds  of  any  as  to  their 
occupation  or  mode  of  business  that  might  operate  to  their  injury  or 
prejudice  in  this  action,  or  in  any  other  respect."     This  allegation  is 
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set  forth  as  an  exouse  for  not  knowing  of  said  prejvfdioe  prior  to  Feb- 
ruary 7,  1S77,  although  the  trial  was  had  in  December,  1872. 

We  do  not  think  that  there  were  facta  sufficient  alleged  in  said  pe- 
tition»  or  proved,  to  show  prejudice  on  the  part  of  the  jury  as  a  body. 
There  was  evidence  tending  to  prove  that  one,  and  possibly  two  or 
three,  of  the  jurors  were  prejudiced.  As  to  what  was  done  by  the 
jury  after  it  was  impaneled,  except  to  hear  and  determine  the  case, 
and  to  determine  the  case  against  the  petitioners,  we  are  left  almost 
wholly  in  the  dark.  Certainly  no  very  great  misconduct,  was  shown. 
One  juror  took  notes  of  the  evidence,  which  he  had  in  the  jury-room. 
Another  juror  was  shown  to  have  been  prejudiced  against  the  peti- 
tioners, and  he,  or  some  other  juror,  said  in  the  jary-room,  "Damn 
Shaw."  And  this  is  about  all  we  know  upon  the  subject.  For  the 
purposes  of  this  case,  however,  we  shall  consider  that  the  jurors  were 
prejudiced  against  the  petitioners.  Whether  the  petitionee'  counsel 
knew  of  this  prejudice  or  not,  at  the  time  the  jury  was  impaneled,  we 
are  not  informed.  We  are  only  informed  that  the  petitioners  them- 
selves did  not  know  it.  With  regard  to  prejudice  of  jurors,  and  the 
duty  of  parties  and  counsel  to  ascertain  the  same,  see  authorities 
cited  by  counsel  for  plaintiffs  in  error. 

For  the  purposes  of  this  case  we  shall  consider  that  the  court  be- 
low might  have  granted  a  new  trial  to  the  petitioners,  upon  the 
grounds  set  forth  in  their  petition,  if  the  application  for  the  new  trial 
had  been  made  in  proper  time.  But  was  the  application  made  within 
proper  time?  The  law  requires  that  the  application  should 
*135  be  made  within  one  year  *after  the  final  judgment  is  rendered. 
Section  310  of  the  Civil  Code  provides  that,  ''where  the  grounds 
for  a  new  trial  could  not,  with  reasonable  diligence,  have  been  dis- 
covered before,  but  are  discovered  after,  the  term  at  which  the  ver- 
dict, report  of  referee,  or  decision  was  rendered  or  made,  the  appli- 
cation may  be  made  by  petition  filed  as  in  other  cases,  not  later  than 
the  second  term  after  discovery;  *  ♦  ♦  but  no  such  petition 
shall  be  filed  more  than  one  year  after  the  final  judgment.''  Comp. 
Laws  1879,  p.  642.  Now,  in  this  case,  the  petition  was  not  filed  for 
more  than  four  years  after  the  final  judgment  was  rendered.  The 
judgment  was  rendered  in  the  district  court  on  December  12,  1872, 
and  it  was  allowed  to  stand  for  over  one  year, — for  more  than  two 
years  and  for  a  large  portion  of  the  third  year, — ^before  any  attempt 
was  made  to  take  the  case  to  the  supreme  court;  when,  on  July  14, 
1875,  the  case  was  finally  taken  to  the  supreme  court.  Whether  a 
bond  was  then  given  and  the  judgment  of  the  district  court  stayed  or 
not,  is  not  shown. 

On  January  2,  1877,  the  case  was  decided  by  the  supreme  court, 
and  the  judgment  of  the  district  court  was  affirmed.  The  judgment 
of  the  district  court  was  never  disturbed  in  any  manner  or  particular ; 
bat  it  was  allowed  to  remain  final,  and  just  such  a  final  judgment  as 
is  contemplated  by  said  section  310  of  the  Civil  Code.     The  mere  tak- 
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ing  of  a  case  to  the  Bopreme  eonrt  does  not  in  any  oase  deatn 
judgment  preTioUBl;  rendeied  therein;  nor  doee  it  even  enspex 
operation  of  such  judgment,  noIesB  a  bond  Ib  alBO  given  for  sac) 
pose;  and  if  the  judgment  is  affirmed,  no  new  judgment  is  rent 
but  the  old  judgment  originally  rendered  remains  intact,  in  foil 
and  effect,  and  final.  The  principal  question  before  the  supreme 
when  a  case  is  brought  before  it  on  petition  in  error  is  wheth 
judgment  originally  rendered  in  the  esse  shall  remain  final,  or  wl 
it  sball  be  reversed,  vacated,  or  modified;  and  where  the  suj 
court  affirms  the  judgment,  it  determines  that  the  judgment  sb 
main  final.     The  judgment  in  this  case  remained  a  final  judj 

for  more  than  one  year,  and  even  for  more  than  two  yea: 
*186     fore  "the  case  was  taken  to  the  supreme  court ;  and  it  rem 

a  final  judgment  for  more  than  one  year  while  the  oaE 
pending  in  the  supreme  conrt.  It  remained  a  final  judgment  foi 
than  four  years,  altogether,  before  the  said  petition  (this  applie 
for  a  new  trial  was  filed.  We  do  not  think  that  the  petitiocer 
their  petition  for  a  new  trial  in  time,  and  therefore  the  jndgmei 
order  of  the  distriot  court  granting  a  new  trial  on  such  petition 
be  reversed. 

(All  the  jnstioes  concurring.) 


Wmra  SswiNo-biACHiKB  Go.  r.  A.  C.  Wait. 
July  Term,  1880. 

1.  Exeoutton;  Prooeedinga  In  Aid  of:  Order  for  Examinatl 
Debtor.  Where  an  execntiou  against  a  Judgment  debtor  issued 
sheriff  of  the  county  where  fae  residee,  or  a  transcript  of  a  justice'! 
ment  has  boen  filed,  is  returned  unsatisfied,  the  judgment  credi 
proper  application  to  the  probate  Judge  of  the  coontyto  which  the 
Hon  was  issued,  is  entitled  to  an  order  requiring  the  debtor  to  appe 
answer  concerning  his  property  before  such  Judge  at  a  tine  anij 
specified  in  tbe  order,  within  the  county  to  which  the  execution  i 
sued.     Section  482  of  the  Code. 

S.  .     The  application  for  such  an  order  is  not  fatally  defective, 

sented  to  and  filed  with  the  protutte  judge,  notwithstanding  it  is  e 
in  the  probate  court,  and  asks  that  tlie  debtor  appear  and  answi 
corning  his  property  before  said  court,  as  the  probate  court  oonsis 
single  judge. 

8. .    Where  the  order  for  an  examination  of  a  debtor  under  e 

482  of  the  Code  is  Issued  by  the  probate  judge,  but  recites  therein 
bate  court"  instead  of  "probate  judge,"  hekl  not  fatally  defective, 
words  used  are  nearly  synonymous  with  probate  judge,  and  the  e 
an  Immaterial  one. 

Brror  from  Saline  district  court. 
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At  the  November  term,  1879,  of  the  district  coart,  Wait,  as  delendf 
ant,  recovered  a  judgment  against  the  White  Sewing-Machine  Com- 
pany, as  plaintiff,  which  brings  the  case  here. 
•137    VoAn  Foster,  for  plaintiff  in  error. 

The  district  court  erred  in  not  reversing  the  order  and  judgment  of 
the  probate  judge.  Young  v.  Ledrick,  14  Kan.  ♦92.  Proof  of  the  issuing 
and  the  return  or  the  execution  unsatisfied,  in  whole  or  in  part,  was  sufficient 
to  entitle  the  plaintiff  in  error  to  said  order  and  examination.  Edgarton  v. 
Hanna,  11  Ohio  St.  823;  Beach  v.  Grain,  2  N.  Y.  91;  Owen  v.  Dupignac,  9 
Abb.  Fr.  180;  Lamonte  v.  Pierce,  84  Wis.  483;  Conway  v.  Hitchins,  9  Barb. 
378;  Hutchinson  v.  Symons,  67  K.  a  156;  cases  cited  in  6  XT.  S.  Dig.  (F.  S.) 
*231,  note  4167, 

MohUr  dt  Cunningham^  for  defendant  in  error. 

HoBTOK,  G*  J.  On  the  second  day  of  September,  1879,  the  plain- 
tiff in  error  presented  its  motion  and  affidavit  to  the  probate  judge  of 
Saline  county  for  an  order  requiring  the  defendant  in  error  and  one 
Henry  Bailey  to  appear  and  answer  concerning  his  property,  as  pro- 
vided for  in  section  48.2  of  the  Code.  On  the  same  day,  the  probate 
judge  issued  the  following  order: 

"[Court  and  titla]  And  now,  on  this  second  day  of  September,  A.  D.  1879, 
came  the  plaintiff  above  named,  and  thereupon  plaintiff's  motion  for  an  order 
to  require  the  said  defendants  above  named  to  appear  and  answer  concerning 
said  defendants'  property  came  np  for  hearing  before  me,  Jonathan  Weaver, 
probate  judges  within  and  for  Saline  oounty,  Kansas;  and  after  hearing  the 
evidence,  I  do  find  that  said  plaintiff  did  obtain  a  Judgment  before  B.  H. 
Bishop,  a  justice  of  the  peace  for  the  city  of  Salina,  and  S^ine  county,  in  Kan- 
sas, on  the  thirty-first  day  of  January,  1879,  for  the  sum  of  $89.60  debt,  and 
$6.55  costs,  which  judgment  by  law  bears  interest  at  the  rate  of  10  per  cent. 
per  annum;  that  a  transcript  of  said  judgment  was  filed  in  the  office  of  the 
clerk  of  the  district  court  of  the  county  of  Saline,  aforesaid,  and  thereupon  the 
said  ease  and  judgment  were  by  the  clerk  of  the  disirict  court  of  said  county 
duly  entered  on  the  appearance  and  judgment  dockets  of  said  court;  that  ex< 
ecntion  against  said  defendants  has  been  issued  on  said  judgment  from  said 
district  court  of  said  county  by  the  clerk  thereof  to  the  sheriff  of  said  Sa- 
line county,  and  returned  wholly  unsatisfied;  that  increased  costs 
^138  *have  accrued  on  said  judgment  in  the  sum  of  $10.05.  It  is  therefore 
ordered  by  said  court  above  named  that  said  A.  G.  Wait  and  Henry 
Bailey  do  be  and  appear  personally  before  said  court,  at  the  probate  court- 
room in  the  said  county  of  Saline,  on  the  twelfth  day  of  September,  A.  D. 
1879,  at  10  o'clock  a.  h.  of  s^d  day,  and  answer  concerning  their  property  be- 
fore said  judge. 

"Given  under  my  hand,  this  second  day  of  September,  A.  D.  1879. 

"Jonathan  Weaver.  Probate  Judge. 

''The  State  cf  Kansas^  to  the  Sheriff  of  Saline  County:  Process  is  here 
issued  to  you  on  the  order  above  set  forth,  to  be  served  as  a  summons  in  other 
cases. 

"Witness  my  hand  and  the  seal  of  the  probate  court  of  Saline  county,  this 
second  day  of  September^  A.  D.  1879. 
[Seal]  "Jonathan  Weaver,  Clerk  of  Probate  Court." 

The  order  was  personally  served  upon  defendant,  A.  C.  Wait,  on 
September  8,  1879.     On  the  twelfth  day  of  September,  1879,  the 
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parties  appeared  before  the  probate  judge,  and  the  defendant.  Wait, 
presented  a  written  motion  to  set  aside  the  order  for  his  examination. 
It  set  forth  the  following  oauses : 

"(1)  That  the  order  heretofore  issued  in  this  cause  for  the  examination  of 
defendant  was  improvidently  and  illegally  issued;  (2)  that  said  oider  was  is- 
sued in  violation  of  law;  (3)  that  the  probate  court  of  Saline  coimtv  has  no 
Jurisdiction  in  said  case;  (4)  that  said  proceedings  are  in  violation  of  law." 

After  hearing  the  motion,  the  probate  judge  entered  the  following 
order : 

"Said  motion  came  on  for  hearing,  and  after  due  consideration  of  the  law 
and  authorities  cited  by  counsel,  and  the  court  being  fully  satisfied  in  the 
premises,  it  is  now  ordered  by  the  court  that  said  motion,  be  and  the  same  is 
hereby  sustained,  and  said  proceedings  are  now  dismissed  without  prejudice, 
and  the  costs  of  this  proceeding  ordered  and  adjudged  to  be  paid  by  plaintiff, 
and  the  same  taxed  at  $3.65,  sheriff's  fees;  probate  court  fees,  $4.95.  Total 
costs  in  this  proceeding,  $8.60." 

*139  Plaintiff  duly  excepted,  and  filed  its  bill  of  exceptions,  *show- 
ing  that  no  evidence  was  offered  before  the  probate  judge  upon 
the  hearing.  Thereafter,  the  plaintiff  carried  the  case  to  the  district 
court  of  Saline  county,  upon  a  petition  in  error  to  reverse  the  jndg- 
ment.  On  the  twenty-fourth  day  of  November,  1879,  the  district 
court  overruled  the  petition  in  error,  and  afiSrmed  the  order  com- 
plained of.  Plaintiff  again  excepted,  and  now  brings  the  case  here. 
It  appears  from  the  record  that  the  district  court  affirmed  the  or- 
der of  dismissal  on  the  ground  "that  the  probate  court  had  no  juris- 
diction in  the  case;  that  the  probate  judge  only,  and  not  the  probate 
court,  had  jurisdiction  and  authority  to  act  in  proceedings  in  aid  of 
execution  under  the  Code.*'  We  are  of  opinion  that  the  judgment  of 
affirmance  by  the  district  court  was  error.  It  is  true  that  the  words 
''probate  court"  were  used  in  several  places  in  the  motion,  affidavit, 
and  order  for  examination,  in  place  of  the  words  "probate  judge," 
yet  it  appears  that  the  application  and  affidavit  were  filed  with  the 
probate  judge;  that  the  probate  judge  found  the  statements  in  such 
application  to  be  true,  and  issued  the  order  requiring  the  debtor  to 
appear  for  examination,  with  his  signature  as  probate  judge  attached. 
As  the  probate  court  in  Kansas  consists  of  one  single  judge,  and  this 
judge  is  the.  probate  judge,  an  application  to  a  probate  court  for  an 
order  of  examination  is  really  an  application  to  the  probate  judge  of 
the  probate  court,  and  an  order  to  appear  and  answer  before  a  pro- 
bate court  concerning  one^s  property  is  virtually  an  order  to  appear 
and  answer  before  the  probate  judge  of  the  probate  court.  There- 
fore, the  words  "probate  court,"  as  used  in  the  record,  are  nearly 
synqnymous  with  probate  judge.  Whenever  the  judge  ia  present,  tbe 
whole  court  is  present,  clerk  and  all.  The  probate  court  is  always  the 
probate  judge.  While  the  probate  court  has  larger  powers  than  the 
probate  judge,  it  includes  those  of  the  probate  judge*  The  greater 
includes  the  less. 
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Instead  of  dismissing  the  proceedings  pending  before  him,  the  pro- 
bate judge  should  have  required  the  debtor  to  have  answered 
*140  concerning  his  property,  and  in  all  the  subsequent  *proceed- 
ings,  instead  of  using  the  phrase  ^probate  court/'  "probate 
jadge**  should  have  been  adopted.  Correctly  speaking,  such  proceed- 
ings are  to  be  heard  only  before  a  probate  judge,  but  the  occasional 
use  of  the  words  "probate  court"  and  ''said  court,"  in  the  applica- 
tion and  order,  were  not  fatal  to  the  jurisdiction  of  the  probate  judge. 
The  error  was  an  immaterial  one. 

The  judgment  of  the  district  court  must  be  zeversedi  and  the  case 
remanded  for  further  proceedings. 

(All  the  justices  concurring.) 


Chables  E.  Skith  v.  John  0.  Boobbs,  Ex'r,  etc. 

July  Term,  1880. 

Parent  and  Child:  Step-Children.  It  is  well  settled  that,  in  the  absence 
of  statutes,  a  person  is  not  entitled  to  the  custody  and  earnings  of  step- 
diildren,  nor  bouDd  by  law  to  maintain  them.  Yet,  if  a  step-father  vol- 
untarily assumes  the  care  and  support  of  a  step-child,  he  stands  in  loco 
parentiBf  and  the  presumption  is  that  they  deal  with  each  other  as  par- 
ent and  child,  and  not  as  master  and  servant;  in  which  case  the  ordinary 
rule  of  parent  and  child  will  be  held  to  apply,  and  neither  compensation 
for  board  is  presumed  on  ttte  one  hand,  nor  for  services  on  the  other.^ 

Error  from  Shawnee  district  court. 

Action  on  an  account  brought  by  Smith  agfdnst  Bogers,  as  execu- 
tor of  the  estate  of  Emma  J.  Bogers,  deceased.  Trial  at  the  May 
tenui  1879,  of  the  district  court,  and  judgment  for  the  defendant. 

'See  Harris  v.  Harris,  6  Kan.  84,  and  note;  Sawyer  v.  Saner,  10  Kan.  800,  and 
note. 

The  rale  seems  to  be  that,  while  a  contract  to  pay  for  services  and  maintenance 
will  be  presamed  except  between  parent  and  child,  family  relationship,  where  one 
relative  takes  another  into  his  family  and  supports  him,  will  place  tne  former  in 
heo  parmtis,  and  rebat  the  presumption  of  a  contract  to  pay.  Qerdes  v.  Weiser, 
(Iowa.)  7  N.  W.  Rep.  42,  and  Brown's  Appeal,  (PaJ  6  Atl.  Rep.  18,  where*  th^  rela- 
tionship was  one  of  step-father  and  step-child;  Wall's  Appeal,  (Pa.)  6  Atl.  Rep. 
220,  and  fitarkie  v.  Perry,  (Cal.)  13  Pac.  Rep.  601,  where  the  relaUonship  was  one 
of  niece  and  uncle;  Eeegan  v.  Halone,  (Iowa,)  17  N.  W.  Rep.  401,  where  the  rela- 
tionship was  one  of  brother  and  sister;  Moyer'e  Appeal,  (Pa.)  8  Atl.  Rep.  811, 
where  the  relationship  was  that  of  grandparents  and  grandchildren;  Coe  v.Wager, 
(Mich.)  8  K.  W.  Rep.  248,  where  the  relationship  was  that  of  son-in-law  and  father- 
in-law;  Ensey  v.  Hines.  80  Kan.  704,  3  Pac.  Rep.  SCI.  ;i  ■  ;   • 

The  husband  of  a  father's  only  daughter,  doing  the  father's  financial  business, 
is  presumed  to  do  it  mraii9,  Bonney  v.  Haydock,  (N.  J.)  4  Atl.  Rep;  786.  And 
tile  rule  that  special  circnmstances,  like  the  ownership  by  the  child  of  a  large  es- 
tate relatively  to  that  of  the  parent,  will  rebut  the  presumption  of  gratuitous  serv- 
ices and  maintenance,  extends  to  the  relationship,  when  one  of  the  parties  is  in  . 
loco  pareniii,    Boyd  v.  Jones.  (Ey.)  3  B.  W.  Rep.  563;  In  re  Besendy,  (Minn,)  30                        fi 
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Hen  tig  dt  Spetrff^  for  plaintiff  in  error. 
A.  B.  Jetmore^  for  defendant  in  error. 

» 

VaiiBntinb,  J.    This  was  an  action  broaght  by  the  plaintiff  in 
*141     error,  in  the  probate  court  of  Shawnee  county ,  on  an  ac^connt 

against  the  defendant  in  error,  as  executor  of  the  estate  of 
Emma  J.  Bogers,  deceased,  who  at  the  time  of  her  death  was  the  wife 
of  the  defendant  in  error.  When  the  said  Emma  J.  Bogers  was  seyen 
years  of  age,  her  mother  intermarried  with  plaintiff  in  error,  and  said 
Emma  J.,  with  her  brother,  lived  with  her  mother  and  step-father  as 
one  of  the  family,  working  and  discharging  the  duties  of  a  child,  with- 
out any  contract  or  understanding  that  she  was  to  be  paid  for  her 
labor,  or  that  she  was  to  pay  for  her  maintenance.  After  she  be- 
came of  age,  she  married  the  defendant,  and,  soon  after  her  marriage, 
died.  The  account  of  plaintiff  in  error  is  for  board  and  clothing  fur- 
nished  to  the  said  Emma  J.,  his  step-child,  while  she  was  a  minor. 
The  plaintiff  proved  his  account  in  accordance  with  the  facts  above 
stated,  and  rested ;  whereupon  the  defendant  in  error  moved  the  court 
for  judgment  upon  the  pleadings  and  evidence,  "^ich  motion  was 
sustained  by  the  probate  court.  The  plaintiff  took  the  case  to  the 
district  court  on  petition  in  error,  where  the  judgment  of  the  probate 
court  was  affirmed,  and  the  plaintiff  now  brings  the  case  to  this  court 
for  review. 

The  only  errors  complained  of  by  the  plaintiff  in  error  as  occurring 
in  either  the  probate  court  or  the  district  court,  are  as  follows :  First. 
The  court  erred  in  sustaining  the  motion  of  the  defendant  for  judg- 
ment. Second.  The  said  judgment  was  given  for  the  said  defendant, 
when  it  ought  to  have  been  given  for  the  said  Charles  E.  Smith,  ac- 
cording to  the  law  of  the  land.  Did  either  court  commit  any  sub- 
stantial error?  For  the  purposes  of  this  case,  we  shall  suppose  that 
the  plaintiff  in  error  has  so  preserved  his  exceptions  to  all  questioned 

N.  W.  Rep.  866;  Gerdes  v.  Weiser,  (Iowa,)  7  N.  W.  Rep.  42,  where  the  relation- 
ship was  one  of  atep-father  and  step-child;  Wence  v.  Wykofl,  (Iowa,)  8  K.  W. 
Rep.  685,  where  an  invalid  mother-in-law  was  proTided  for  and  cared  for  in  the 
family  of  her  son-in-law,  she  rendering  no  services,  andwlBhing  and  intending  to 
pay  for  the  same ;  O'Connor  v.  Beck  with.  (Mich.)  8  N.  W.  Rep.  166,  where  a  brother 
was  partly  supported  and  cared  for  by  a  brother  and  his  family,  the  former  in- 
tending to  pay  for  the  same;  Ensey  t.  Hineft,  80  Ean.  704.  2  Pac.  Rep.  861,  where 
itep-grandiather  lives  with  step-granddaughter,  who  wholly  provides  for,  takes 
care  of,  and  nurses  him,  on  an  understanding  that  she  is  to  be  compensated;  Otto 
V.  Schlapkahl,  (Iowa,)  10  N.  W.  Rep.  651,  where  no  oblis^ation  was  racognized  of 
a  step-father  to  protect  property  of  step-children  from  foreclosure.    There  is  no 

I)resumption  from  a  brother's  living  with  a  sister  or  vice  veraa  that  the  family  re- 
ation  exists  between  them,  Curry  v.  Curry,  (Pa.)  7  AU.  Rep.  61;  May  faith's  Ap- 
peal, (Pa.)  2  AtL  Rep.  28;  and  an  express  promise  to  pay  in  any  case  will  be  bind- 
ing. Brown's  Appeal,  (PaO  5  Atl.  Rep.  18;  Price  v.  Jones,  (Ind.)  6  K.  £.  Rep.  688; 
DoweU  T.  Applegate,  15  Fed.  Rep.  419. 

In  Neale  v.  £ngle.  (Pa.)  7  Atl.  Rep.  60,  it  was  held  that,  in  the  absence  of  an  ex- 
press contract.  It  was  for  the  Jury  to  determine  whether  the  wife  of  a  grandson 
was  entitled  to  services  as  a  domestic  servant  of  the  grandfather  with  whom  tliej 
lived  who  supported  the  grandson,  and  whose  servant  the  wife  was  when  she 
married  the  grandson.  .  . 
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rulings  of  the  courts  below,  and  so  got  his  case  into  this  court,  that 
we  may  hear  and  determine  the  ease  upon  its  merits ;  but  this  sup- 
position is  extremely  favorable  to  the  plaintiff  in  error.  Upon  the 
merits  of  this  case,  we  think  the  plaintiff  in  error  must  fail.  He  can- 
not recover  for  the  board,  clothing,  etc.,  for  which  he  has 
*142  charged.  During  all  the  time  while  he  was  *furnishing  such 
board,  ete.,  ^e  stood  in  loco  parentis  towards  the  said  Emma 
J.  Rogers,  then  Emma  J.  Hill.  They  sustained  the  relation  towards 
each  other  of  substantially  parent  and  child.  When  said  Emma  J. 
was  only  seven  years  old,  and  living  with  her  mother,  Mrs,  Susan- 
nah Hill,  the  plaintiff  married  the  mother,  and  took  the  child  along 
with  the  mother  to  live  with  him ;  and  from  that  time  on,  for  about 
twelve  years,  the  girl  lived  with  her  mother  and  the  plaintiff  as  one 
of  their'family,  receiving  boarding,  clothing,  schooling,  etc.,  and  per- 
forming services  as  one  of  the  family  with  no  thought  or  expectation 
on  the  part  of  any  one  that  anybody  should  give  or  receive  any  other 
OT  further  compensation  for  these  mutual  benefits  and  services. 
When  the  girl  was  febout  nineteen  years  old,  she  matried  the  defend- 
ant,  and  soon  afterwards  died.  The  defendant  having  been  ap- 
pointed her  executor,  the  plaintiff  commenced  this  action  in  the  pro* 
bate  court  against  him,  with  the  result  aforesaid. 

We  think  the  decisions  of  the  courts  below  were  correct.  We  think 
Mr.  Scheol^r,  in  his  work  on  the  Domestic  Relations,  (P^  S78,) 
states  the  law  governing  this  case  very  oorreetly.  His  language  is  as 
follows: 

''It  is  well  settled  that,  in  the  absence  of  statutes,  a  person  is  not  entitled 
to  the  custody  and  earnings  of  step^children,  nor  bound  by  law  to  maintain 
them.  Yet,  if  a  step-father  voluntarily  assumes  the  care  and  support  of  a 
step-child,  he  stands  in  loeo  parentis;  and  the  presumption  is  that  they  deal 
with  each  other  as  parent  and  cliild,  and  not  as  master  and  servant;  in  whicli 
case  the  ordinary  rules  of  parent  and  child  will  be  held  to  apply,  and  neither 
compensation  for  board  is  presumed  on  the  one  hand,  nor  fbr  services  on  the 
other.** 

We  do  not  think  that  the  plaintiff  ia  entitled  to  recover  in  thia 
case,  and  hence  the  judgment  of  the  court  below  must  be  affirmed. 
(All  the  justices  concurring.) 
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*148  *I.  N.  Hayss  v.  John  B.  Boobbs  and  othenu 

July  Term»  1880. 

Blectlons:  County  CommiBsloners:  Mandamus.  In  1873,  Hanrey  county 
Avas  duly  divided  into  commissioner  districts.    On  October  8, 1879,  an 
order  was  made  by  the  county  board  making  a  new  arrangement  of  dis- 
tricts, to  take  effect  upou  *  publication  thereof.    Publication  was  made 
October  30,  1879.    The  new  Second  district  contained  none  of  the  terri- 
tory embraced  in  tlie  old.    The  sheriff's  proclamation  of  election  was 
issued  before  October  8th,  calling,  among  other  things,  for  the  election 
of  a  commissioner  from  the  Second  district.    No  new  proclamation  was 
issued.    On  November  3d,  the  day  before  election,  some  electors  of  the 
old  Second  district  attempted  to  take  the  order  up  on  appeal  to  the  district 
court.    At  the  election  a  full  vote  for  commissioner  was  cast  in  the  new 
district,  and  the  party  receiving  the  majority  declared  elected.    In  the 
old  Second  district  about  a  half  vote  for  commissioner  was  cast,  and 
plaintiff  received  all  of  this  vote.    On  application  for  a  matidafnm  to 
compel  the  canvass  of  the  vote  in  the  old  district,  Iield,  that  the  order  of 
tbA  commissioners  of  October  8th  was  vali4,  operative  at  the  ensuing 
election,  and  not  stayed  by  the  attempted  appeal,  and  that  plaintiff  ac- 
quired no  rights  to  the  office  of  commissioner  by  the  votes  cast  in  the  old 
Second  district. 

Original  proceedings  in  mandamus. 

Action  brought  in  this  court  November  28, 1879,  by  Hayes,  agamsi 
John '  B.  Bogers,  A.  H.  McLain,  and  George  Seaton,  commissioners 
of  Harvey  county,  and  H.  W.  Bunker,  county  clerk  of  said  county,  to 
compel  a  canvass  of  the  vote  cast  for  him  for  commissioner  of  the  old 
Second  district  of  that  county,  at  the  general  election  in  November^ 
1879.  To  the  alternative  writ  issued  December  12, 1879,  the  defend- 
ants appeared  and  answered,  showing  cause  for  their  refusal  to  can- 
iiisstho  votes  cast  as  aforesaid.  The  opinion  filed  herein  September 
21,  1880,  contains  a  sufficient  statement  of  the  facts. 

A,  L.  Greene  and  Ady  dt  Orattan,  for  plaintiff. 

John  Reidf  for  defendants. 

Bbbweb,  J.  This  is  an  original  action  in  this  court,  brought  by 
plaintiff  to  compel  the  canvass  of  a  vote  cast  for  him  for 
*  144  '^county  commissioner  of  th^  Second  district  of  Harvey  county. 
The  facts  are  these :  The  defendants  are  the  board  of  commis- 
sioners and  clerk  of  Harvey  county,  Kansas.  In  October,  1873,  the 
board  of  commissioners  subdivided  the  county  into  three  commissioner 
districts,  as  follows:  First  district:  Newton,  Pleasant,  Walton,  and 
Highland  townships.  Second  district :  Bichland,  Darlington,  Sedg- 
wick, Lakin,  and  Lake  townships.  Third  district:  Alta,  Garden, 
Emma,  Macon,  Halstead,  and  Burrton  townships.  The  districts  so 
constituted  remained  unaltered,  and  said  board  never  attempted  to 
alter  them  in  any  way,  until  the  action  herein  complained  of.  On  the 
eighth  day  of  October,  1879,  the  board  passed  the  following  order: 
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"Moved,  l^  CominiBsioiier  Seaton,  tbat  the  commissioner  districts  of  Har* 
Tejoountj,  Kansas,  be  changed  as  is  shown  below;  the  change  to  take  effect 
from  and  after  the  publication  in  the  Xewton  Bepublican:  First  commis- 
sioner district,  (population  3,289  inhabitants^  to  comprise  the  townships  of 
Sedgwiclf,  Darlington,  Richland,  Pleasant,  Walton,  and  Highhmd.  Second 
commissioner  district,  (population  8,693  inhabitants,)  to  comprise  the  town- 
siiips  of  Newton  and  Macon.  Thihl  commissioner  district,  (.pio^^ti^n  3,878 
inliabitants,)  to  comprise  the  townships  of  Alta,  Lake,  Lakin,  Burrton,  Hal- 
stead,  Garden,  and  Emma." 

This  order  was  not  ofScially  published  nntil  the  thirtieth  day  of 
October,  1879,  thoagb  the  matter  had  been  repeatedly  spoken  of  in 
the  papers  of  ^the  oounty  before  that  time,  and  was  fully  known  in 
the  county.  Election  day  was  November  4,  1879.  On  November 
3d,  an  appeal  from  this  order  was  attempted  to  be  made  by  some  of 
tbe  electors  of  the  old  Second  commissioner  district.  On  election  day, 
about  half  of  the  voters  in  the  old  district  voted  for  commissioner, 
and  plaintiff  received  all  of  these  votes.  In  the  new  Second 
•145  dis*triot  a  fall  vote  was  polled,  and  one  W.  W.  Tourtelott  re- 
ceived a  majority,  and  was  duly  declared  elected.  The  sberiff 
published  no  new  notice  of  election  after  the  ohange  in  the  commis- 
sioner districts,  his  proclamation  simply  calling  for  the  election  of  a 
commissioner  from  the  Second  district.  Upon  this,  plaintiff  contends 
tbat  the  order  was  void,  because  it  was  not  for  the  alteration  of  ex- 
isting districts,  bat  the  annihilation  of  old  and  creation  of  new,  as  of 
unorganized  territory.  The  Second  district  contains  none  of  its 
former  territory. 

We  do  not  think  the  objection  well  taken.  The  statute  gives  the 
commissioners  full  power  to  make  the  change.  It  reads:  ''Each 
county  *  •  *  shall  be  divided  by  the  board  of' coanty^eommis- 
sioners  into  three  compact  districts,  as  equal,  in  population  as  possi- 
ble, numbered,  respectively,  one,  two,  and  three,  and  subject  to  alter- 
ation at  least  once  in  three  years,  and  one  commissioner  shall  be 
elected,"  etc.  Comp.  Laws  1879,  p.  S73,  §  11.  Now,  we  do  not 
think  that,  under  this  power  of  alteration,  it  is  essential  that  some 
portion  of  each  former  district  be  found  in  the  new.  Full  power  of 
rearranging  the  county  into  commissioner  districts  is  given,  with  the 
limitations  tbat  they  shall  be  compact  districts,  and  as  equal  in  pop- 
ulation as  possible.  In  the  very  nature  of  things,  the  changes  of 
population  in  some  of  our  new  and  growing  counties  would  require 
very  radical  changes  of  territory  in  order  to  make  the  districts  equal 
in  population.  Even  according  to  tbe  ideas  of  counsel,  it  would  re- 
quire only  two  orders  of  the  county  board  instead  of  one  to  do  just 
what  they  did  in  this  case.  The  alterations  can  be  made  as  often  as 
the  commissioners  see  fit.  Tbe  statute  evidently  contemplates  one 
every  three  years.     Foltz  v.  Benton  Co.,  50  Ind.  562. 

A  second  proposition  of  counsel  is  that  the  order  was  inoperative 
to  affect  that  election,  because  not  published  in  time.  The  sheriff 
is  required  to  give  notice  by  proclamation  at  least  fifteen  days  before 
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the  election^  and  this  order  of  change  was  not  pnblished  and  did  not 
become  operative  until  October  30th.  We  cannot  agree  with 
*146  coansel.  This  was  a  ^general  election,  and  the  omission  of 
the  proclamation  would  not  vitiate  the  election.  More  than 
that,  his  proclamation  woald  not  define  the  boundaries  of  the  Second 
district;  it  would  and  did  simply  call  for  the  election  of  a  commis- 
sioner from  that  district.  The  legal  boundaries  of  that  district  are 
fixed  by  the  order  of  the  commissioners,  and  that  full  knowledge  of 
such  order  and  boundaries  was  had  by  the  voters  is  evidenced  by  the 
votes.  It  is  unnecessary  to  consider  what  efifect  an  order  not  n:iade 
in  time  for  general  knowledge  of  the  voters  would  have. 

A  final  proposition  is  that  the  order  was  stayed  by  the  attempted 
appeal.  We  do  not  think  the  appeal  amounted  to  anything.  We  do 
not  understand  that  a  mere  political  and  governmental  order  of  the 
county  board-^one  not  affecting  private  rights — can,  by  one  interested 
solely  as  an  elector,  be  taken  on  appeal  to  the  distrigt  court.  Where 
some  distinct  private  right  is  trespassed  upon^  a  party  injured  thereby 
may  take  the  order  up  by  appeal,  and  have  it  reviewed,  but  a  certain 
amount  of  legislative  power  is  given  to  the  commissioners,  and  their 
action  in  these  respects  is  not  the  subject  of  review  by  appeal,  excepi 
where  specifically  so  provided.  It  would  be  strange  if  all  political 
and  legislative  action  of  the  county  board  could  be  stayed  by  any  one 
willing  to  give  an  appeal-bond.  We  do  not  think  this  a  matter  sub- 
ject to  appeal  at  the  instance  of  one  who  has  no  other  interest  than 
that  of  an  elector. 

These  are  all  the  matters  presented  by  plaintiff.  We  think  the  or- 
der of  the  commissioners  valid.  Large  powers  are  in  this  respect 
intrusted  to  them,  as  well  as  an  almost  unlimited  discretion.  It  is  gen- 
erally true  that,  where  power  to  act  is  granted  without  direction  or 
limitation  as  to  the  time  and  manner  of  acting,  the  power  can  be  ex- 
ercised at  any  time  and  in  any  manner.  Only  the  question  of  power 
is  before  us,  and  we  think  the  commissioners  had  the  power  to  make 
the  order  which  they  did. 

Judgment  will  therefore  be  entered  in  favor  of  defendants. 

(All  the  justices  concurring.)  . 
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* 

1.  Verdict:  Addition  and  Bivision.    Where,  in  order  to  deiennine  the 

amount  of  the  verdict,  the  jury  agreed  that  each  juror  should  name  the 
amount  for  whicdi  he  was  willing  to  give  a  verdict,  and  that  the  sum  of 
these  amounts  should  be  divided  by  twelve,  and  that  the  quotient  should 
be  returned  as  the  verdict,  and  this  agi-eemwnt  was  carried  into  effect, 
and  the  result  reached  in  no  other  way,  and  without  any  subsequent  con- 
sideration or  assent  of  the  several  jurors,  Ae^d^.that  a  verdict  so  made  up 
and  returned  was  improper,  and  must  be  set  aside. 

2.  Hew  Trial :  Kotice.    No  notice  is  required  to  be  given  of  a  motion  for  a 

new  trial,  and  on  the  hearing  of  such  a  motion  the  court  may  not  refuse 
to  hear  an  affidavit  on  the  ground  that  it  has  not  been  filed  before  the 
motion  is  called  for  hearing.  If  the  affidavit  disdoses  unexpected  testi- 
mony, the  court  may  for  good  cause  postpone  the  further  hearing  so  as 
to  give  the  opposing  party  time  to  produce  counter-testimony. 

S.  Ck>n8titational  Law:  Dram-Shop  Act.  Section  16  of  article  2  of  the 
constitution,  which  provides  that  "no  bill  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  in  its  title,**  does  not  invalidate 
or  render  unconstitutional  sections  9  and  10  of  the  dram-shop  act.^ 

4.  Intoxioating  Iiiquor:  Dram-Shop  Act.  It  is  no  defense  to  an  action 
brought  under  these  sections,  that  the  intoxication  was  caused  partially 
by  liquor  sold  by  other  parties.  It  is  enough  if  the  liquor  sold  by  the  de- 
fendant was  the  direct  cause,  either  in  whole  or  in  part,  of  the  intoxica- 
tion. 

Error  from  Sedgwick  district  court. 

Action  brought  by  M.  G.  Edmiston  (widow  of  M.  Y«  Edmlston) 
against  Werner,  to  recover  damages  under  the  provisions  of  sections 
9  and  10  of  chapter  85  of  the  General  Statatea.  The  petition  (omit- 
ting the  title)'  is  as  follows : 

"The  plaintiff,  for  a  first  cause  of  action  against  the  defendant  says  that, 
for  more  than  ten  years  last  pastr  and  up  to  the  fJme  of  the  death  of  M:  Y. 
Edmiston,  as  hereinafter  set  out,  she  was  his  wife;  that  at  the  time  of  such 
death  the  said  M.  Y.  Edmiston  and  this  plaintiff  were  the  common  parents  of 
five  children,  aged  respectively  ten,  eight,  five,  and  three  years,  and  one  six 
months  old;  that  during  all  the  time  since  said  marriage, \the  plaintiff  and 
her  children  were  dependent  upon  the  said  M.  Y.  Edmiston  for  sup- 
*14B  port;  that  for  a  period  of  *about  three  years  preceding  the  death  of 
the  said  M.  Y.  Edmiston,  he  was  residing  with  bis  family  in  the  city 
of  Wichita,  Sedgwick  county,  Kansas,  and  during  all  of  said  time  was  ad- 
dicted to  the  use  of  intoxicating  liquors,  and  was  a  person  in  thcihabit  of  be- 
coming intoxicated;  that  during  the  said  period  of  three  years  the  said  de- 
fendant, Emil  Werner,  was  the  keeper  and  owner  of  a  saloon  in  the  said  city 
of  Wichita,  and  engaged  in  the  sale  of  intoxicating  liquors  at  retail;  that  on 
or  about  the  first  day  of  May,  1876,  and  on  or  about  the  fifteenth  day  of  6ep- 

^See  Stote  v.  Barrett,  97  Kan.  218,  and  cases  cited;  State  v.  Schweiter.  Id.  509; 
Jockers  v.  Bor^man,  29  Kan.  118;  Durein  v.  Pontious,  84  Kan.  859, 8  Pac.  Rep.  428. 
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tember,  1878,  the  said  plaintiff  informed  said  Emil  Weraer  that  said  M.  V. 
Edmiston  was  a  person  in  the  habit  of  beooroing  Into^cicated,  and  notified  tDe 
defendant  not  to  sell,  barter,  or  give  the  said  M.  Y.  Edmiston  any  intoxicat- 
ing liquors;  that  the  said  defendant,  Emii  Werner,  on  or  about  the  fifteenth 
day  of  September,  1878,  well  knowing  all  these  facts,  and  that  the  said  M.  Y. 
Edmiston  was  a  person  in  the  habit  of  becoming  intoxicated,  sold,  bartered, 
and  gave  away  to  said  M.  Y.  Edmiston,  and  said  M.  Y.  Edmiston  drank, 
certain  Intoxicating  liqnor,  whereby  he  became  intoxicated,  and  at  divers  and 
sundry  other  times,  both  before  and  after  said  fifteenth  day  of  September, 
1878,  and  during  the  said  months  of  October  and  November,  1878,  the  said 
M.  Y.  Edmiston  drank  certain  intoxicating  liquors  furnished  him  by  said  Emil 
Werner,  and  whereby  he  became  greatly  intoxicated,  in  conseqaence  of  which 
intoxication  the  said  M.  Y.  Edmiston  became  wholly  unable  to  take  charge 
of  or  to  provide  for  himself  for  a  long  period  of  time, — ^that  is,  for  a  period 
of  nine  weeks  from  the  fifteenth  day  of  November,  1878;  that  during  hU  of 
said  period  of  nine  weeks  last  above  mentioned,  the  plaintiff,  M.  C.  Edmiston, 
took  care  of  and  provided  for  said  M.  Y.  Edmiston,  for  the  period  of  sixty 
days;  that  the  cafe  and  provisions  thus  furnished  were  reasonably  worth  the 
sum  of  three  dollars  per  day,  and  for  said  period  of  sixty-three  days  the  sum 
of  one  hundred  and  eighty-nine  dollars;  that  in  consequence  of  such  intoxi- 
cation the  said  plaintiff  kept  the  said  M.  Y.  Edmiston  for  the  period  of  sixty- 
three  days,  for  which  she  is  entitled  to  receive  five  dollars  per  day,  and  the 
full  sum  of  three  hundred  and  fifteen  dollars. 

"For  a  second  cause  of  action  the  plaintiff  makes  all  the  allegations  and 
statements  set  out  in  her  first  cause  of  action  herein  a  part  of  this  her  second 
cause  of  action,  and  says  that  during  the  year  1878,  and  up  to  the  eighth 
day  of  January,  1879,  the  said  M.  Y.  Edmiston  was  the  husband  of  said 
plaintiff,  and  the  only  means  of  support  of  said  plaintiff  and  her  said 
*149  ^family ;  that  for  more  than  two  years  prior  to  the  eighth  day  of  Jan- 
uary, 1879,  the  said  M.  Y.  Edmiston  was  aperson  in  the  habitof  becom- 
ing intoxicated,  which  fact  was  well  known  to  the  defendant,  Emil  Werner; 
that  on  the  fifteenth  day  of  September,  1878,  and  at  divers  other  times  dur- 
ing the  months  of  September,  October,  and  November,  1878,  the  defendant, 
Emil  Werner,  well  knowing  that  the  said  M.  Y.  Edmiston  was  a  person  in  the 
habit  of  becoming  intoxicated,  sold,  gave  away,  and  bartered  to  said  M.  Y. 
Edmiston  certain  intoxicating  liquors  at  his  saloon  in  the  city  of  Wichita, 
Kansas,  to  be  drank  therein;  that  said  M.  Y.  Edmiston  at  all  such  times 
drank  such  intoxicating  liquors,  whereby  he  became  greatly  intoxicated;  that 
on  the  eighth  day  of  January,  1879,  the  said  M.  Y.  Edmiston  died;  that.tlie 
death  of  the  said  M.  Y.  Ednuston  was  the  direct  result  of  and  caosed  by  the 
intoxication  of  the  said  M.  Y.  Edmiston  occasioned  by  the  liquors  furnished 
and  provided  as  aforesaid  by  the  said  Emil  Werner;  that  by  reason  of  the 
death  of  the.  said  M.  Y.  Edmiston,  aa  above  mentioned,  the  said  pkuntlfl,  M. 
0.  Edmiston,  was  wholly  deprived  of  her  means  of  support  and  of  the  care, 
protection,  companionship,  and  society  of  her  said  husband,  to  her  damage  in 
the  sum  of  three  thousand  dollars;  that  by  reason  of  such  intoxication  and 
the  death  of  her  said  husband  the  plaintiff  has  been  greatly  affected  and 
troubled  in  body  and  mind,  to  her  damage  in  the  snm  of  three  thousand  dol- 
lars.   Wherefore,  the  plaintiff  demands  judgment,"  etc* 

Trial  at  the  September  term,  1879,  of  the  district  court,  and  ver- 
dict for  plaintiff  for  $2,600.  New  trial  denied,  and  judgment  for 
plaintiff.     Werner  brings  the  case  here. 

H.  O.  Rupgles  and  Sluss  d  Hatton,  for  plaintiff  in  error. 

Stanley  dt  Wall,  for  defendant  in  error. 
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Breweb,  J«  This  was  an  aciipn  broiight  tinder  the  ninth  and  tenth 
sectionB  of  the  dram-shop  aot»  in  which  the  defendant  in  error,  plain* 
tif  below»  recovered  a  judgment  of  $2,600  against  the  plaintiff  in  er- 

ror,  for  having  caused  the  intoxication  of  her  husband. 
*  J50    It  appears  from  the  affidavit  of  the  bailiff,  the  only  testi*mony 

offered  on  the  motion  for  a  new  trial,  that  he  was  present  in 
the  jury-room  during  the  deliberations  of  the  jury,  and  that  the 
amount  of  the  verdict  was  ascertained  and  determined  solely  by  add- 
ing the  sums  named  by  the  respective  jurors,  and  dividing  the  sum 
total  by  twelve.  This  was  not  done  for  purposes  of  consultation^ 
but  by  distinct  agreement  that  the  result  of  these  arithmetical  pro- 
cesses should  be  the  amount  of  the  verdict,  and  it  was  immediately 
at  the  close  of  the  calculation  so  written  out  and  returned.  This  was 
error,  and  sufficient  to  compel  a  new  trial.  Bailey  v.  Beck,  21  Kan. 
*465.  It  is  true  the  district  court  refused  to  permit  the  affidavit  to 
be  read  upon  the  motion;  but  we  think  its  ruling  in  this  respect  can- 
not be  sustained.  The  following  quotation  from  the  case  made  shows 
the  ruling  in  respect  to  the  affidavit,  and  the  reasons  therefor : 

**'^he  fscts  are  that  the  plaintiff  objected  to  the  reading  of  the  same,  on 
the  ground  Uiat  it  was  not  filed  with  the  motion  for  a  new  trial.  Tlie  court 
ruled  that;  as  a  matter  of  practice,  the  affidavit  should  be  on  file  a  reasonable 
time  before  the  hearing  of  the  motion  for  a  new  trial,  to  give  opportunity  for 
counter-affidavits.  The  defendant  insisting  upon  the  court  hearing  the  mo- 
tion for  a  new  trial  at  that  time,  the  court  refused  to  permit  the  affidavit  to 
be  read,  it  appearing  that  the  plaintiff  had  no  notice  of  the  filing  thereof  un- 
til after  the  motion  for  a  new  trial  was  called  up  for  decision.'' 

Now,  when  notice  of  a  motion  is  required,  the  statute  provides 
that,  if  affidavits  are  to  be  used,  the  notice  shall  state  that  fact. 
Code,  §  534.  But  even  then,  it  is  not  required  that  the  affidavits  be 
filed,  but  simply  that  notice  be  given  that  th^  are  to  be  used.  As 
to  this  motion,  however,  no  notice  is  required,  and  certain  of  the 
grounds  for  a  new  trial  must  be  sustained  by  affidavit.  Code,  §  309. 
The  fact  that  a  motion  is  filed  including  those  grounds,  is  notice  to 
the  opposite  party  that  affidavits  sustaining  them  will  be  offered. 
And  a  party  making  a  motion  is  under  no  obligation  to  disclose  tlie 
testimony  be  may  have  to  offer  on  the  hearing  thereof,  any  more 

than  a  party  before  trial  to  disclose  the  testimony  he  expects 
*151    to  produce  on  the  trial.     Neither  has  the  court  *any  power 

to  require  such  a  disclosure.  The  court  may,  either  upon  a 
trial  or  a  motion,  and  upon  each  alike,  if  unexpected  testimony  be 
offered,  for  good  reason,  postpone  the  further  hearing,  to  enable  the 
opposing  party  to  produce  testimony  in  reply  to  that  offered;  but  if 
the  opposing  party  has  no  counter-testimony,  and  can  get  none,  he 
cannot  prevent  the  introduction  of  that  offered,  simply  on  the  ground 
that  it  was  unexpected. 

In  the  case  at*  bar,  if  the  facts  stated  in  the  affidavit  were  triie^ 
the  defendant  was  entitled  to  a  new  trial.    If  they  were  not  true,  ^ 
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and  the  plaintiff  could  produce  testimony  to  show  their  falsity,  she 
shonld  have  made  an  application  for  time  to  produce  such  testimony; 
but  she  could  not  prevent  the  defendant  from  offering  his  testimony, 
simply  because  she  did  not  know  what  he  was  going  to  offer. 

As  this  error  compels  a  reversal  of  the  judgment,  we  might  stop 
here;  but  some  questions  are  raised  which  will  have  to  be  considered 
on  the  new  trial,  and  we  may  as  well  dispose  of  them  now.  This  will 
facilitate  the  proceedings  on  that  trial.  It  is  insisted  that  said  sec- 
tions  9  and  10  are  unconstitutional,  because  they  contain  matter  for- 
eign to  that  in  the  other  sections  of  the  act,  and  not  expressed  in  the 
title  to  the  act.  The  title  of  the  act  is,  "to  restrain  dram-shops  and 
taverns,  and  to  regulate  the  sale  of  intoxicating  liquors."  The  other 
sections  contain  provisions  as  to  licenses,  penalties  for  sales  without 
license,  prohibitions  of  sales  upon  certain  days  and  to  certain  persons. 
Section  9  provides  that  any  one  who  causes  the  intoxication  of  another 
shall  be  compelled  to  pay  for  his  care  while  so  intoxicated;  and  sec- 
tion 10,  that  every  person  who  is  injured  in  bis  property  or  means  of 
support  by  any  intoxicated  person,  or  in  consequence  of  intoxication, 
may  recover  therefor  of  the  person  causing  such  intoxication.  Now, 
it  seems  to  us  that  these  matters  come  fairly  within  the  scope  of  the 
title.  They  name  certain  conditions  upon  which  one  may  sell  liquor. 
The  act  in  substance  says  to  a  party  that  you  must  not  sell  without 

a  license;  that  when  licensed,  you  must  not  sell  on  certain 
*152     days  or  to  certain  persons;  and  *that  if  you  sell,  you  will  be 

held  liable  for  the  injury  the  liquor  causes.  Is  not  all  this  the 
regulation  of  the  sale  of  intoxicating  liquors?  We  think  the  dis- 
trict court  properly  overruled  the  objections  of  counsel  in  this  re- 
spect. 

Another  question  is  whether  it  must  appear  that  the  liquor  sold  by 
defendant  was  the  sole  cause  of  the  intoxication.  In  other  words, 
does  the  statute  apply  where  it  is  shown  that  the  intoxication  was 
caused  by  two  drinks  of  liquor,  one  sold  by  defendant  and  the  other 
by  another  party?  The  language  of  the  statute  is,  "shall  cause  the 
intoxication;"  and  the  argument  is  that,  unless  the  sale  by  defend- 
ant shall  be  the  sole  cause,  if  it  is'  only  a  contributory  cause,  the 
statute  does  not  apply.  We  do  not  agree  with  this  view  of  the  stat- 
ute. Where  the  separate  acts  of  two  wrong-doers  contribute  to  and 
jointly  cause  the  wrong,  each  is  responsible  as  though  he  were  the 
sole  wrong-doer.  This  is  a  universal  law  of  torts,  and  applies  in 
the  case  of  the  sale  of  liquor  as  in  all  other  cases.  Of  course,  the 
act  must  stand  in  the  line  of  direct  causation.  If  a  glass  of  liquor  is 
sold  to-day  which  simply  awakens  an  appetite,  which  months  there- 
after caused  the  party  to  seek  and  drink  liquor  to  excess,  such  sale 
cannot  be  said  to  be  in  the  line  of  direct  causation ;  but  where  the 
liquor  sold  is  part  of  that  which  directly  produces  the  intoxication, 
we  suppose  the  sale  is  within  the  statute,  although  it  appears  that 
other  parties  sold  liquor  which  also  contributed  to  the  intoxication. 
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la  other  words,  it  is  sufficient  if  it  appears  that  the  liquor  sold  was 
either  solely,  or  with  liquor  sold  by  other  parties  at  or  about  the  same 
time,  the  direct  cause  of  the  intoxication. 

Where  two  f^lasses  of  liquor  are  sold  by  two  different  parties,  and 
intoxication  follows  therefrom,  no  analysis  can  accurately  apportion 
the  caase  between  the  two  sales,  and  the  statute  holds  each  respon- 
sible for  the  result  caused  by  the  two  separate  sales.  If  it  be  said 
that  this  casts  large  risks  on  the  sale  of  liquor,  for  a  sale  of  one  drink 
to  a  man  perfectly  sober  may  be  followed  by  a  second  sale  to  the  same 
party  by  another  person,  and  so  no  man  be  safe  against  the  wrongful 
acts  of  a  second  vendor,  we  reply  that  the  statute  invites  no 
*153  *man  to  engage  in  the  business  of  selling  liquor.  It  prescribes 
the  conditions,  and  if  they  seem  hard  to  any  one,  be  may  de- 
cline entering  into  the  business.  It  cannot  be  disguised  that  the  gen- 
eral judgment  is  that  the  sale  of  liquor  carries  risks  to  society,  and 
if,  as  protection  against  such  risks,  the  law-makers  attach  severe  con- 
ditions to  such  sale,  the  courts  have  no  alternative  but  to  enforce 
such  conditions.  In  Lawson's  monograph  on  the  "civil  remedy  for 
io juries  arising  from  the  sale  or  gift  of  mtoxicating  liquors,"  (page 
20,)  it  is  said:  "A  seller  of  intoxicating  liquors  by  which  another  is 
injured  in  person,  property,  or  means  of  support,  is  not  released 
from  liability,  if  a  part  of  the  liquors  causing  the  intoxication  was 
sold  by  others.  He  is  liable  if  he  contributed  to  the  result."  Wool- 
beather  v.  Risley,  38  Iowa,  486;  Fountain  v.  Draper,  49  Ind.  441; 
Hackett  v!  SmeLsley,  77  111.  109;  Emory  v.  Addis,  6  Chi.  Leg.  News, 
336;  Stone  v.  Dickinson,  5  Allen,  29;  Bodge  v.  Hughes,  68  N.  H.  616 ; 
Boyd  V.  Watt,  27  Ohio  St.  259 ;  Both  v.  Eppy,  16  Amer.  Law  Beg. 
(N.  8.)  111.     Bee,  especially,  the  case  from  27  Ohio  St. 

We  are  aware  that  in  many  of  the  states  having  statutes  similar 
to  ours,  the  language  used  is,  "have  caused  or  contributed  to  the  in* 
toxieation,"  or,  "have  caused  the  intoxication  in  whole  or  in  part;" 
but  while  this  may  make  the  meaning  of  the  legislature  plainer,  we 
think,  for  the  reasons  indicated,  our  statute  must  bear  the  construc- 
tion we  have  placed  upon  it.  Indeed,  in  some  of  the  states  referred 
to  we  find  one  section  with  language  as  quoted,  and  another  with  Ian- 
guage  as  in  ours. 

Several  other  questions  are  presented  and  discussed  by  counsel  for 
plaintiff  in  error  in  their  briefs,  (the  defendant  in  error  has  filed  no 
brief ;)  but  we  shall  not  pass  upon  them  at  present.  They  may  no^ 
arise  in  the  next  trial. 

The  judgment  will  be  reversed,  and  the  case  remanded,  with  in* 
vtmetions  to  grant  a  new  trial. 

(All  the  justices  concurring.) 
V.24K— 8 
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*154  *  Austin  Gobbin  v.  Habbison  Insleb. 

Juiy  Term,  1880. 

i.  Taxation:  Bale  of  Undiyided  laterest.    Under  the  provisions  of  the 

tax  law  of  1868,  (Gen.  St.  c.  107,)  the  sale  of  an  undivided  interest  in 
real  estate  for  delinquent  taxes  and  charges  is  invalid.^ 

2    .    A  tax  deed  which  shows  the  sale  of  an  undivided  interest  in  real 

estate  in  May,  1872,  for  tax  of  1871,  is  void  upon  its  face,  and  passes  no 
title  to  the  purchaser. 

Error  from  Linn  district  court. ' 

Action  brought  by  Corbin  against  Inslee  to  quiet  title  to  certain 
lands  in  Linn  county.  Trial  at  the  July  term,  1878,  of  the  district 
court,  and  judgment  for  the  defendant.  The  plaintiiS  brings  the  case 
to  this  court. 

Oillett  d  Forde,  for  plaintiff  in  error. 

The  defendant's  demurrer  raises  the  question  whether  an  undivided  inter- 
est in  land  can  properly  he  assessed  for  taxation;  and  if  the  taxes  remain  de- 
linquent, whether  it  can  be  sold  for  such  delinquent  taxes.  The  description 
in  the  present  case  is  equal  to  a  description  of  an  undivided  interest  in  the 
land.  Suppose,  for  instance,  these  four  lots  contain  in  all  one  hundred  acres: 
this  description,  then,  amounts  to  eighty-nine  one*hundredtlis,  (89-100,^  and 
is  assessed  and  sold  as  all  there  is  in  those  lots,  except  an  undivided  eleven 
acres,  which  is  equivalent  to  eleven  one-hundredths,  (11-100.)  Then,  all  that 
passes  by  this  tax  deed  is  an  undivided  eighty-nine  one-hundredtha (89-100)  of 
said  lots.  We  think  this  description  differs  entirely  from  those  which  describe 
a  tract  as  so  many  acres  in  a  quarter  section.  Such  descriptions  are  held  by 
all  the  authorities  to  be  void  for  uncertainty. 

But  in  the  case  at  hand,  we  think  it  is  a  pertinent,  fair,  clear,  and  certain 
description  by  which  a  title  passes  to  all  the  lots,  except  an  undivided  eleven 
acres  therein.  It  is  true,  the  description  does  not  show  just  how  many 
*155  acres  these  lots  con*tain,  but  it  is  a  matter  of  proof  aliunde.  The 
patent  would  show  it;  the  entry  papers  would  show  it;  the  United 
States  survey  would  show  it;  and,  when  shown,  the  exact  Interest  represented 
by  these  undivided  eleven  acres  is  made  clear  and  certain  in  undivided  acrea, 
and  the  tract,  except  the  undivided  eleven  acres,  is  made  equally  certain.  If 
the  lots  contain  eighty  acres,  the  residue,  after  excepting  the  undivided  eleven 
acres,  would  be  sixty-nine,  and  the  interest  conveyed  by  the  tax  deed  would, 
in  other  words,  be  expressed  as  an  undivided  sixty-nine  eightieths  of  the  lots. 

These  proceedings  occurr^  under  the  tax  law  of  1868,  §§  32,  80, 100, 101. 
Now,  it  is  true  that,  in  providing  for  assessment,  etc.,  it  used  the  expression 
"parcel  of  real  property."  And  it  maybe  argued  that  this  phrase  excludes 
the  idea  of  an  undivided  interest  being  assessed  at  all,  as  the  expression  ''par- 
cel of  real  estate"  includes  all  the  undivided  interests  contained  in  it;  but 
this,  we  think,  is  too  strict  a  construction,  because,  in  this  event,  the  undi- 
vided interest  could  not  be  assessed;  and  if  not  assessed,  we  can  see  no  es- 
cape from  the  conclusion  that  an  owner  of  an  undivided  interest  cannot  {yay 
taxes  on  his  interest  alone,  but  only  on  the  whole  tract — on  his  own  interest 

^Shaw  V.  Eirkwood,  post,  *477;  Pritchard  v  Madren,  81  Ean.  48,  2  Pac.  Rep. 
(S91. 
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and  on  all  the  other  interests.  It  is  contrary  to  the  policy  of  the  law  to  im- 
pose upon  the  owner  of  an  interest  in  real  property  such  a  burden,  and  a  con- 
structjou  which  leads  to  such  a  result  is,  we  think,  unsound.  Then,  sections 
100  and  101»  referred  to  herein,  proYide  expressly  for  the  redemption  of  any 
interest  therein,  without  redeeming  the  whole  tract;  and  the  same  policy  of 
the  law  which  authorizes  the  redemption  after  sale  of  an  undivided  interest, 
would  authorise  the  payment  of  a  tax  on  an  undivided  interest  before  it  was 
sold;  and  if  it  might  be  paid  on  separately,  and  redeemed  separately,  we  can 
see  no  valid  reason  why  each  undivided  interest  may  not  be  separately  as- 
sessed. The  statute  nowhere  prohibits  such  assessment,  and  we  cannot  see 
that  such  an  assessment  could,  by  any  possibility,  work  any  harm  or  injury  to 

the  owner  of  such  undivided  interest.  But,  if  such  assessment  shouM 
*156      be  irregular,  which  we  do  not  believe,  ♦still  the  irregularity  would 

be  a  mere  irregulaHty,  which  could,  by  no  possibility,  impair  any 
rights  of  the  owner.  Any  such  irregularities  count  for  nothing  against  Kan- 
sas tax  deeds.    See,  also,  section  113.  General  Tax  Law  1868. 

C  0.  Prenchf  for  defendant  in  error. 


The  plaintiff  seeks  a  decree  quieting  his  supposed  title  to  lane 
his  tax  deed  as  *Mots  1,  2,  3,  and  4  of  section  13,  township  23, 


lands  described  in 
range  24,  ex- 
cept undivided  11  acres/'  The  contention  of  the  defendant  is  that  the  deed 
is  void  for  uncertainty  in  such  description;  that  in  fact  it  describes  nothing. 
Such  undefined  and  undivided  portion  of  land  is  not  a  parcel,  lot,  or  tract  of 
real  estate.  All  the  proceedings  leading  up  to  this  deed  were  under  the  tax 
law  of  1868.  Gen.  St.  c.  107.  By  that  act,  "each  parcel"  of  land  must  be 
separately  listed.  Sections  32,  36,  37.  The  listing  and  assessment  must  con- 
tain '^a  ooirect  and  pertinent  description  of  each  parcel  of  real  property," 
(section  32,)  and  of  the  "quantity"  and  "value"  of  "each  parcel,"  (section 
06.)  At  the  tax  sale  "each  parcel"  is  to  be  sold,  and  not  an  undefined  portion 
of  a  parcel.  Section  84.  That  such  a  description  as  is  here  under  discussion 
is  not  a  "correct  and  pertinent  description,"  as  required  by  the  statute,  see 
Hii.  Tax'n,  336;  Biackw.  Tax  Titles,  127  et  eeq.;  Massie  v.  Long.  2  Ohio, 
287;  Starke  v.  Smith,  5  Ohio,  457;  Treton  v.  Emerick,  6  Ohio,  391;  Douglas 
V.  Dangerfield,  10  Ohio.  152;  Turney  v.  Yeoman,  16  Ohio,  24;  Burchard  v. 
Hubbard,  11  Ohio,  316;  Head  v.  James,  13  Wis.  641;  Richardson  v.  Stote,  5 
Blackf.  51;  Raymond  v.  Longworth,  14  How.  76.  These  authorities,  with 
numerous  others  of  like  impoit  that  might  be  cited,  seem  conclusively  to  set- 
tle the  law  to  be  that  the  listing  and  sale  for  taxes  of  an  undefined  and  un- 
divided portion  of  an  entire  trad;  of  land  is  wholly  inoperative  and  void. 

In  Commissioners  Lyon  Oo.  v.  Goddard,  22  Kan.  *389,  a  description  thus, 
"137  A.  of  S.  £.  i,  sec  27,  town  20,  range  12,"  was  held  by  this  court  fatally 
defective  and  void.  That  case  is  not  distinguisliable  in  principle  from  the 
case  at  bar.  In  that  case,  the  fatal  defect  consisted  in  the  lack  of  a  definite 
'  location  of  the  137  acres  in  any  part  of  the  south-east  quarter  of  sec- 
*157  tion  27.  *In  this  case,  the  fatal  defect  consists  in  the  lack  of  a  defi- 
nite location  of  the  excited  eleven  acres  in  any  part  of  the  lots  enu^ 
merated.  The  eleven  acres  not  sold  being  unlocated,  the  remainder  of  the 
tracft  sought  to  be  sold  is  likewise  unlocated,  and  the  adjudication  in  Commis- 
sioners Lyon  Oo.  v.  Goddard  is  decisive  of  this  case. 

It  is  claimed  by  plaintiff  in  error  that  the  case  may  be  regarded  as  the  sale 
of  an  undivided  interest  in  the  tract.  To  this  there  are  two  conclusive  an- 
swers: Firsts  the  proposition  is  entirely  unsupported  by  the  language  of  the 
deed;  and,  &9Cond,  there  is  no  authority  of  law  to  tax  or  sell  an  interest  in 
land  as  distinguished  from  the  land  in  specie.  The  sale  recited  is  of  the  lots^ 
except  eleven  acres,  not  an  interest  in  the  lots.  But  if  it  were  a  sale  of  an 
undivided  interest,  instead  of  undivided  acres,  what  was  the  extent  of  the  in« 
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teresl  ?  The  deed  does  not  pretend  to  state.  Indeed,  the  deed  does  not  give 
the  number  of  acres  in  the  tract;  but,  even  if  it  did.  it  still  would  not  show 
the  extent  of  the  interest  supposed  to  be  sold,  for,  in  the  separation  of  inter- 
ests among  tenants  in  common,  the  apportionment  is  not  of  ioorea  in  numeri- 
cal proportion  to  interests,  but  of  portions  in  value  according  to  proportion- 
ate interests.  It  would  be  absurd  to  expect  or  require  taxing  offioen  to 
ascertain  and  tax  severally  the  individual  and  complicated  interests  of  joint 
tenants  and  tenants  in  common.  The  law  neither  requires  nor  allows  anv 
such  thing.  In  the  sale  of  lands  for  taxes,  the  person  offering  to  pay  the 
taxes  and  chaiges  for  the  smallest  quantity  of  land  in  a  square  form  in  the 
** north-east  comer  of  the  tract,''  shall  be  "the  purchaser  of  such  quantity 
located  as  aforesaid."  Tax  Law,  §  85.  There  is  no  "north-east  corner*'  of 
an  undivided  interest  in  land. 

HoBTON,  G.  J.  This  was  an  action  to  quiet  title  to  certain 
lands  in  Linn  county.  Plaintiff  based  his  title  on  a  tax  deed, 
*158  "^which  described  the  lands  as  "lots  1,  2,  3,  and  4,  section  18, 
in  township  23,  range  24,  except  undivided  11  acres."  The 
tax  sale  was  had  on  May  8,  1872,  for  the  tax  of  1871.  All  the  pro- 
ceedings, including  the  deed,  were  under  the  tax  law  of  1868.  Gen. 
St.  c.  107.  A  demurrer  was  interposed  by  the  defendant  to  the  pe- 
tition. The  court  held  that  the  tax  deed  was  insufficient  on  its  face 
to  pass  title  to  the  plaintiff,  and  therefore  sustained  the  demurrer. 
The  contention  is  over  the  description  of  the  land  in  the  deed.  De- 
fendant  claims  that  the  deed  does  not  contain  a  correct  and  perti- 
nent description  as  is  required  by  the  statute,  and  refers  to  Commis- 
sioners Lyon  Go.  y.  Goddard,  22  Ean.  *3Sd. 

Plaintiff  urges,  in  opposition  to  this  view,  that  the  deed  shows  the 
assessment  and  sale  of  an  undivided  interest.  It  is  doubtful  whether 
the  deed  states  anything  more  than  the  sale  of  an  undivided  portion 
of  the  real  estate ;  but,  if  it  can  be  upheld  at  all,  it  must  be  on  the  as- 
sessment and  sale  of  an  undivided  interest.  We  assume,  therefore, 
that  the  question  is  raised  whether  an  undivided  interest  in  land  can 
be  legally  assessed  for  taxation  under  the  statutea  of  1868 ;  and,  if  the 
taxes  remain  delinquent  on  such  undivided  interest,  whether  it  can 
be  sold  for  the  delinquent  taxes.  It  is  well  settled  that  the  officers 
who  exercise  the  power  of  assessing  and  selling  land  for  taxes  can 
exercise  no  implied  power  whatever.  The  statute  regulating  assess- 
ments of  land  and  tax  sales  is  not  ambiguous  on  this  subject.  By 
the  statute  of  1868,  each  parcel  of  land  must  be  separately  listed. 
Sections  32,  36,  and  37.  The  listing  and  assessment  must  contain 
a  "correct  and  pertinent  description  of  each  parcel  of  real  property,** 
(section  32,)  and  of  the  '* quantity"  and  "value**  of  each  parcel,  (sec- 
tion 36.)  All  lands  and  town  lots  subject  to  sale  for  taxes  shall  be 
published  in  some  newspaper  for  four  consecutive  weeks  prior  to  the 
day  of  sale,  and  such  lands  and  town  lots  shall  be  described  in  the 
publication  as  the  same  are  described  on  the  iax^roll,  and'  such  pub- 
lication shall  state  that  so  much  of  each  tract  of  land  or  town 
*159    lot  described  in  the  list  as  may  be  ^necessary  for  that  purpose^ 


OOBBIN  V.  INSLEB.  117 

will  be  sold  at  public  aaotion  for  the  taxes  and  obarges  thereon.     Sec* 
tions  81  and  82.     Section  84  reads  as  follows : 

**  On  the  day  designated  in  the  notice  of  sale,  the  countj  tressurer  shall  com- 
menee  the  sale  of  those  lands  and  town  lots  on  which  the  taxes  and  charges 
have  net  been  paid,  and  shall  continue  the  same  from  day  to  day,  Sundays  ex- 
cepted, until  each  parcel,  or  so  much  of  each  parcel,  shall  be  sold  as  shall  be 
BuAdent  to  pay  the  taxes  and  chaiges  thereon,  induding  the  costs  of  adver- 
tising and  the  fees  for  selling.  ** 

Section  85  provides : 

"The  person  at  such  sale  offering  to  pay  the  taxes  and  charges  against  any 
one  piece  or  parcel  of  land  for  the  smallest  quantity  of  land  in  a  square,  as 
neariy  as  practicable,  off  from  the  north-east  comer  of  the  tract  or  piece  of 
land,  shaU  be  the  purchaser  of  such  quantity,  located  as  aforesaid.  ** 

Section  86  further  provides : 

"If  no  one  will  bid  for  a  less  quantity  than  the  whole,  the  treasurer  may 
sell  any  tract  or  piece  of  land  to  any  one  who  will  take  the  whole  of  such  tract 
or  piece  of  land  and  pay  the  taxes  and  charges  thereon.'' 

Gearly,  these  sections  neither  require  nor  provide  for  the  assess- 
ment or  sale  of  undivided  interests.  On  the  other  hand,  these 
sections  distinctly  set  forth  the  listing  and  advertising  of  land  in  sep* 
arate  parcels,  and  that  the  sale  shall  be  of  the  smallest  quantity 
of  land  in  a  square,  as  nearly  as  practicable,  off  from  the  north- 
east corner  of  the  tract  or  piece  of  land,  to  pay  the  taxes  and  charges. 
In  case  no  one  bids  for  a  less  quantity  than  the  whole,  the  treasurer 
may  sell  the  tract  or  piece,  to  any  one  who  will  take  the  whole  of  th6 
tract  or  piece,  for  all  the  taxes  and  charges* 

In  Hall's  Heirs  v.  Dodge,  18  Kan.  277,  we  held  that  a  tax  deed 
which  shows  upon  its  face  that  two  or  more  separate  and  distinct 
tracts  of  land  were  sold  together  is  void  upon  its  face.  This  conclu- 
sion was  reached  because  such  a  sale  is  not  authorized  by  the  statute, 
and  is  in  violation  of  its  letter  and  spirit.  So,  likewise,  in  the  pres- 
ent action,  we  think. a  similar  result  must  be  obtained.  No  stat- 
ute makes  any  provision  for  the  sale  of  an  undivided  interest, 
*160  *and  it  fails  to  point  out  the  modus  operandi  whereby  such  a 
sale  may  be  effected.  There  is  no  north-east  corner  of  an 
undivided  interest  in  land,  and  yet  the  statute  is  emphatic  in  requir- 
ing that  the  person  offering  to  pay  the  taxes  and  charges  against  any 
one  piece  and  parcel  of  land,  for  the  smallest  quantity,  in  a  square 
off  from  the  north-east  comer,  shall  be  the  purchaser.  If  an  undi- 
vided one-third  were  offered  for  sale  by  the  treasurer,  how  could  com- 
petitive bidders  make  intelligent  bids  therefor,  and  in  what  manner 
could  the  treasurer  sell  to  the  successful  purchaser  a  square  of  the 
land  off  from  the  north-east  corner  ?  These  inquiries  help  to  suggest 
the  fallacy  of  the  argument  of  the  plaintiff.  As  the  statute  makes  no 
provision  for  a  sale  of  an  undivided  interest  for  taxes,  the  officer  had 
no  authority  to  sell  an  undivided  part  of  the  land.    Having  no  an- 
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thority  to  make  the  sale,  the  deed  is  void  upon  its  taee;  and  passed 
no  title  to  the  plaintiff. 

Counsel  for  plaintiff  refers  to  section  100,  e.  lOt,  Gen.  St.  1868, 
whioh  provides  that  any  owner,  etc.,  may»  etc.,  redeem  any  land  or 
town  lot,  or  any  part  thereof,  or  any  interest  therein,  and  section  101, 
which  provides  the  same  as  to  lands  of  minors,  and  attempts  to  argue 
therefrom  that  it  is  the  policy  of  the  law  to  permit  the  payment  of 
taxes  on  an  undivided  interest  in  land  before  sale,  as  well  as  after  a 
sale.  Such  is  not  the  statute.  Sections  100  and  101  are  only  ap« 
plicable  after  a  sale  has  been  made. 

We  have  examined  the  various  decisions  of  other  states  in  regard 
to  the  sale  of  undivided  shares  in  land  for  delinquent  taxes;  but,  so 
far  as  we  can  discern,  those  that  assert  a  contrary  doctrine  to  the  one 
herein  announced  are  based  upon  local  statutes,  differing  essentially 
from  ours.  Several  states  provide  by  statute  that  the  tenant  in  com* 
mbn,  or  part  owner,  be  allowed  to  pay  in  his  part,  (Fellows  r.  Den- 
nistouy  23  N.  Y.  438;)  others  make  provision  by  statute  to  assess  and 
sell  land  by  undivided  interests,  (Bonkendorff  v.  Taylor's  Lessee,  4 
Pet.  349,  363;  Wells  V.  Burbank,  17  N.  H.  398;  Payne  v.  Danley, 
18  Ark.  441.)  But  these  authorities  have  no  application  to 
*161  our  stat*ute,  and  therefore  the  ruling  and  judgment  of  the  dis- 
trict court  will  be  affirmed. 

Bbbwbb,  J.y  concurring. 

VALBNTiins,  J.    I  think  that  the  county  treasurer  has  power  to  seU 
an  undivided  interest  in  land  for  delinquent  taxes. 


Mabt  H.  Shblby  v.  Bybon  Juod. 
July  Tenn,  1880. 

1.  Bills  and  Notes:  Indorser:  Demand  and  KoUce.    The  indorsement 

of  a  note  after  maturity,  is  in  effect,  the  drawing  of  a  new  bill,  payable 
on  demand ;  and  to  hold  the  indorser,  demand  and  notice  of  non-pajment 
are  essential.    Swartz  v.  Bedfield,  13  Kan.  *550.^ 

2.  — .    After  the  indorsement  of  a  note  after  maturity,  J.,  the  indorser, 

held  the  note  in  his  care  and  custody  for  B.,  the  indorsee,  and  at  her  in- 
stance, from  March  1,  1874,  to  January  11.  1875,  for  safe-keeping  in  a 
bank  of  which  J.  was  the  president  and  cashier.  The  indorsee  to^  act- 
ual possession  of  the  note  on  January  11, 1875,  and  brought  an  action 
thereon  against  the  maker.  Failing  to  collect  all  the  judgment  from  tbe 
maker,  or  the  mortgaged  property,  on  May  11,  18/8,  an  action  was 

^See  notes  to  Fuller  y.  Scott,  8  Ran.  Vt\  Hmne  ▼.  Watt,  5  Ean.  28. 
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btonght  against  J.^  as  indorser.  M^p  as  no  other  demand  was  made 
tiwii  the  institutton  of  the  aalt  on  Janofury  !!•  1875>  and  as  no  notice  of 
non-payment  was  givenp  and  as  snch  notice  was  not  waivedt  the  indorser 
18  not  liable. 

Error  from  Wyandotte  district  court. 

May  11,  1878,  plaintiff  in  error  brought  this  action  in  the  district 
court  of  Wyandotte  county  against  the  defendant  in  error,  to  recover 
$1,629,  with  interest.  January  16,  1879,  an  amended  petition  was 
filed  in  the  following  words  and  figures,  (omitting  the  title  and  nam& 
of  the  court :) 

"*  (1)  Plaintiff  says  that  on  the  thirtieth  day  of  August,  1872,  one  Bussell 
Garrett  executed  and  delivered  to  said  defendant  his  certain  promissory  note,, 
in  words  and  figures  as  follows: 

"'$2,355.  Wyandotte  City,  Ki^sAs,  August  80,  A.  D.  1872. 

***  Twelve  months  after  date,  for  value  received,  I  promise  to  pay  to  the  or- 
der of  Byron  Judd,  two  thousand  three  hundred  and  fifty-five  dollars,  with 
interest  thereon  after  maturity  at  the  rate  of  twelve  per  cent,  per  annum. 

***B,V8SSLL  Garrett.' 
^162  ^"This  note  is  secured  by  mortgage,  duly  stamped  according  to  law* 
On  the  said  thirtieth  day  of  August,  lS"i2,  said  Bussell  Gairett,  and 
bis  wife,  Elizabeth  J.  Garrett,  execnted  and  delivered  to  said  defendant  a  mort- 
gage on  certain  real  estate  belonging  to  said  Bussell  Garrett,  to  secure  tbet 
payment  of  said  note,  said  real  estate  being  ftiUy  described  in  said  mortgage^ 
and  situate  in  the  county  of  Wyandotte,  and  state  of  Kansas. 

'*(2)  On  the  first  day  of  March,  1874,  said  defendant  was  indebted  to  plain- 
tiff in  the  sum  of  about  $2,500,  which  was  then  past  due.  Plaintiff  on  that 
day  requesting  payment  of  the  same,  defendant  said  that  he  was  unable  to  pay 
the  money,  but  offered  to  assig^n  to  plaintiff  the  said  note  and  mortgage  in 
payment  of  said  indebtedness.  Plaintiff  knowing  that  said  Bussell  Garrett 
was  wholly  insolvent,  and  being  wholly  ignorant  of  the  value  of  the  real  estate 
mortgaged  to  secure  said  note,  declined  said  offer  of  defendant.  Defendant 
then  said  that  said  note  would  soon  be  paid,  and  that  said  real  estate  was 
worth  more  than  the  amount  of  the  principal  and  interest  of  said  note;  but 
plaintiff  still  declined  to  accept  his  said  offer.  Defendant  then  proposed  to  in* 
dorse  said  note  to  plaintiff,  and  said  to  her  that  that  would  guaranty  the  pay- 
ment of  the  same,  which  offer  plaintiff  then  and  there  accept^,  and  agreed 
to  receive  said  note,  so  indorsed,  in  payment  of  defendant's  said  indebtedness 
to  her.  Defendant  then  made  the  following  indorsement  on  said  note,  and  de- 
livered said  note  and  mortgage  to  plaintiff:  # 

**  *For  value  received,  I  hereby  sell  and  assign  all  my  interest  in  the  within 
note,  and  mortgage  accompanying  the  same,  to  Mrs.  Mary  H.  Bowman,  thia 
March  1, 1874.  Byrok  Judd.' 

''Plaintiff  was  then  a  widow,  and  her  name  Was  Mary  H.  Bowman. 

"(3)  Plaintiff  says  that  she  accepted  said  note  as  aforesaid,  believing  that 
said  indorsejuent  made  defendant  liable  to  her  as  a  guarantor  of  the  same, 
and  that  she  believed  and  understood  that  defendant,  by  reason  of  said  in- 
(lorsemeiit,  became  and  was  absolutely  liable  to  her  on  the  same,  and  without 
any  conditions  in  case  of  the  default  of  said  Bussell  Garrett  in  payment  of 
said  note,  or  failure  of  said  land  mortgaged  as  aforesaid  to  secure  said  note, 
to  teaUze  the  amount  thereof,  on  sale  of  the  same  to  satisfy  any  judgment  on 
said  note.  Plaintiff  says  that  her  said  belief  was  based  upon  and  in- 
*168  *doced  by  the  said  statements  of  defendant,  as  to  the  natures  import, 
and  effect  of  the  said  indorsement  as  aforesaid,  and  that  she  received 
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safd  note  and  mortgnge,  relying  upon  said  Btatements  of  defendant,  »iu 
she  would  not  tntre  so  received  biM  noee  but  for  her  Mlef  that  defe 
WHS  absolutely  and  personally  liable  to  her  on  the  same  in  cue  of  deta 
said  llussell  Oairett,  as  aforesaid;  all  of  which  was  known  todefendi 
thp  time  of  said  indorsement  und  transfer. 

"(4)  Fiaintter  says  that  at  the  time  of  the  transactions  hereinbefo 
forth,  and  for  three  years  thereafter,  defendant  was  the  president  and  a 
of  the  F.rst  National  Bank,  Wyttndolte,  Eanaas.  and  that  said  bank  w. 
place  where  defendant  was  accustomed  to  transact  most  of  his  prlTute 
ness.  The  Indorsement  and  agreement  before  set  out  were  nude  at  said 
said  note  and  mortgage  then  being  tliere  in  oustody  of  defendant,  and  . 
time  of  said  indorsement  it  was  iigrecd  by  and  between  plaintiff  and  dt 
ant  that  defendant  should  keep  said  note  and  mortgage  at  said  bank  foi 
keeping  for  plaintiff,  and  that  said  note  and  mortgage  thereupon  were  I 
the  custody  and  cure  of  defendant,  who  further  agreed  to  inform  said  R 
Qarrett  ol  the  transfer  of  the  ssme  to  plaintiff.  Said  note  and  mortga 
maiued  in  the  control  and  cnstody  of  defendant  at  said  bank  until  the  de 
day  of  January,  1875. 

"  [5)  That  no  part  of  the  amonnt  doe  on  said  note  being  paid  by  taid 
sell  Garrett,  this  plaintiff,  on  the  elerentb  day  of  January,  1875.  comm 
an  action  In  the  district  coui-t  of  the  state  of  Kansas,  for  the  county  o; 
andotte,  against  the  said  Bussell  Oarrett  and  Elisabeth  J.  Oairett,  for 
sonal  judgment  against  said  BuBsell  Qarrett  on  said  note,  and  for  the 
closure  of  said  mortgage  and  Judgment  for  any  deQclency  after  the  s 
•aid  mortgaged  premises.  Such  prooeedingg  were  thereupon  bad  that 
wards  a  judgment  was  rendered  against  said  KasstU  QanMt  for  the  si 
92,355,  principal,  and  $471.  Interest  due  on  said  Qot«,  and  an  attomej 
of  914U:  and  a  decree  was  made  bysaidconrtfor  the foieciosureof  said 
gE^  and  SHie  of  said  premises,  and  for  payment  by  said  BusMll  Qarr 
the  amount  of  any  deSclency  remaining  on  the  sale  of  s^d  mortgaged  \ 
ises.  Purauant  to  said  decree,  said  premises  were  sold  by  the  sbe^  oi 
andotte  county,  Kansas,  under  an  order  of  sale  dnly  Issned  from  said 
to  said  sheriff;  and  at  tlie  sale  of  the  same  on  the  nineteenth  c 
*161  June,  1877,  said  premlsea  were  ''sold  for  the  sum  of  Sl,443.  an 
plaintiff  became  the  purchaser  thereof.  That  upon  ihe  sale  ol 
premises  there  occurred  a  deficiency  of  91,629,  no  part  of  which  has 
paid  by  said  Bussell  Garrett,  who  at  the  time  of  the  rendition  of  said 
ment  against  him  was  wholly  insolvent,  and  who  has  erer  sinoe  been,  i 
now,  insolvent. 

"(6)  Plaintiff  is  still  the  owner  of  said  Judgment  against  said  Bussell 
rett,  and  the  owner  and  holder  of  said  note,  and  has  always  been  and  h 
ready  and  willing  to  deliver  to  defendant  an  assignment  of  said  Jndg 
and  note,  upon  iMing  paid  the  amount  due  on  said  J  udgment 
.  "Plaintiff  has  demanded  payment  of  the  said  deQctency  on  s^d  Judg 
of  defendant,  who  wholly  refused  to  pay  any  part  of  the  same,  and  denie 
liability  for  or  on  account  of  the  same,  or  that  he  ever  was  liable  for  tb< 
ment  oif  said  noteor  Judgment  as  guarantor  for  said  Russell  Garrett,  or  L 
other  manner.  Wherefore,  plaintiff  prays  Judgment  against  defendai 
the  sum  of  81,629,  with  interest  on  the  same  from  the  nineteenth  of  . 
1877,  at  the  rate  of  twelve  per  cent  per  annum,  and  for  costs  of  suit." 

On  Janaar;  27,  1879,  tbe  defendant  filed  the  foUowing  answe 

"And  now  oomes  the  said  defendant,  and  for  answer  to  tbe  amended 
tloQof  said  plaintiff,  denies  each  and  every  allegatioa  and  arument  in 
amended  petition  contained. " 
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The  case  was  tried  air  the  April  term  of  court  for  1879.  Upon  the 
attempt  on  the  part  of  the  plaintiff  to  produce  her  testimony*  the  de- 
fendant interposed  his  objection  to  any  evidence  being  received,  for 
the  reason  that  the  petition  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  objection  was  sustained,  and  under  the  direc- 
tion of  the  judge  the  jury  returned  a  verdict  for  defendant.  Plaintiff 
excepted,  and  brings  the  case  here. 

Bartlett  dt  Cree,  for  plaintiff  in  error. 

Alden  dt  MtOrew,  for  defendant  in  error. 

HoRTON»  G.  J.  The  question  presented  by  the  record  is,  does 
*166  the  petition  state  facts  sufficient  to  constitute  a  cause  of  *ac- 
tion  in  favor  of  the  plaintiff  and  against  the  defendant  ?  The 
decision  of  this  court  in  Swartz  v.  Bedfield,  18  Ean.  *550,  virtually 
disposes  of  the  inquiry  in  the  negative.  It  was  there  held  that  the 
indorsement  of  a  note,  after  maturity,  is  in  effect  the  drawing  of  a  new 
bill,  payable  on  demand ;  and  to  hold  the  indorser,  demand  and  no- 
tice of  non-payment  are  essential.  The  note  set  forth  in  the  petition 
we  are  considering  bears  date  August  30, 1872 ;  it  is  payable  twelve 
months  after  date;  the  indorsement  by  defendant  was  made  March 
1,  1874,  several  months  after  its  maturity.  No  demand  or  notice  is 
alleged  in  the  petition  other  than  the  demand  by  the  institution  of 
the  suit  on  January  11,.  1875.  Counsel  suggest  an  exception  to  the 
rnle  adopted  in  Swartz  v.  Bedfield,  supra,  for  the  reason  that  the 
note  and  mortgage  were  left  in  the  custody  and  care  of  the  defend- 
ant; therefore,  they  contend,  demand  and  notice  of  non-payment 
were  waived.  The  suggestion  is  without  substance,  as  the  j)etition 
alleges  that  at  the  time  of  the  indorsement  it  was  agreed  by  plaintiff 
and  defendant  that  defendant  should  keep  said  note  and  mortgage  at 
the  bank  for  safe-keeping  for  plaintiff,  aiid  therefore  they  were  left 
in  the  custody  and  care  of  defendant  until  January  11,  1875. 

An  action  was  commenced  against  the  maker  of  the  note,  and  to 
foreclose  the  mortgage,  on  January  11,  1875,  but  the  defendant  was 
not  a  party  to  the  suit,  and  had  no  notice  of  its  pendency.  This  ac- 
tion WAS  not  commenced  till  May  11, 1878,  and  defendant,  therefore, 
had  no  care  or  custody  of  the  note  and  mortgage  for  more  than  three 
years  prior  to  the  commencement  of  the  action.  Again,  defendant 
had  charge  of  the  note  and  mortgage  during  the  time  they  were  in 
his  possession  only  for  safe-keeping.  He  had  no  authority  to  present 
the  note  for  payment ;  he  was  not  employed  to  coUeot  the  note ;  and 
he  is  not  charged  with  any  neglect  of  duty.  It  cannot  be  said  he 
waived  demand  or  notice. 
The  case  of  Braine  v.  Spalding,  52  Pa.  St.  247,  to  which  we  are  re- 
ferred, is  not  in  point,  because  in  that  case  the  indorser  took 
*166  the  note  into  his  own  possession,  and  undertook  *t^e  collec- 
tion himself.  Nothing  of  the  kind  was  done  by  the  indorser 
of  the  note  transferred  to  the  plaintiff.    As  before  stated,  the  defend- 
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nut  held  the  note  oaly  for  safe-keeping,  not  for  collection  or  pies 
tioD.  Counsel  also  olaim  a  liability  on  the  part  of  thedefendan 
gnarantor,  but  the  statetnentB  of  the  defendant  prior  to  the  int 
ment  of  the  note  are  irrelevant,  as  the  parties  redaced  their  a 
ment  to  writing, — and  this  may  be  looked  upon  as  the  final  cob 
mation  of  their  negotiation,  and  the  exaot  expression  of  their 
pose.  No  fraud  or  deceit  is  charged  in  the  indorsement,  and  1 
no  notice  can  he  taken  of  the  allegations  denying  the  legal  iinp< 
tlie  contract  expressed  in  that  writing. 

It  is  further  urged  that  the  note  was  indorsed  to  plaintiff  in 
ment  of  an  antecedent  debt  owed  by  defendant,  and  therefore  it  s] 
have  been  treated  as  a  conditional  payment  only.  The  ansn 
this  is,  the  parties  had  the  power  to  give  and  accept  the  not< 
mortgage  as  the  absolute  payment  and  extinguishment  of  the 
owed  by  defendant,  if  they  had  so  chosen.  The  whole  matte: 
«ompletely  within  their  control.  The  petition  alleges  the  pie 
"accepted  and  agreed  to  receive  the  note  so  indorsed  in  paymt 
defendant's  said  indebtedness  to  her."  The  action  is- not  bn 
npon  the  original  debt.  The  claim  is  that  defendant  is  liab 
guarantor  or  indorser.  Ae  the  contract  is  one  of  indorsement 
not  of  guaranty,  defendant  is  not  liable  as  a  guarantor;  as  no  dei 
was  made  other  than  by  the  institution  of  a  suit,  and  no  notice  f 
aud  as  neither  was  waived,  the  defendant  is  not  liable  as  an  indi 
The  petition  failed  to  state  sufficient  facts  to  constitute  any  cai: 
action  against  defendant. 

The  judgment  of  the  district  ooart  will  be  affirmacL 

(All  the  justices  oonoarring.) 


*167  *BTi8iK  DowHnte  v.  M.  Bram. 

July  Term.  1880. 

Isjunotion :  Power  to  Modify  Order.  Wbere  two  parties  bave  eacb 
tial  poesesaion  of  (and  certain  improvements  upon)  a  single  tract 
Kaw  lodiao  trust  lands,  and  claim  the  rigbt  to  puidiaae  the  tiac 
one  obtains  against  the  other  an  «c  parte  restraining  order  from  tb 
bate  judge,  the  district  judge  may,  upon  a  motion  to  dissolve  this 
modt^  the  same  by  entering  an  order  restraining  each  par^  from 
(ering  with  the  improvements  of  the  otiier  until  the  flnal  hearing 
this,  although  the  defendant  has  flled  no  answer  and  made  no  i 
•  written  motion  for  any  rpBtrainlng  order  upon  the  plaintifl;  and 
fuTtJter,  that  in  this  case,  upon  the  showing  made  on  the  motion  i 
solve,  such  an  order  was  appiirently  equitable,  and  will  not  be  rev 

Error  from  Morris  district  court. 

Action  brought  by  Downiog  against  Beeves  and  another,  to  e 
-them  from  ioterfering  with  plaintiff's  right  of  poasmsioD  of  ci 
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laxidft  in  Morris  couniy.  June  5,  1879t  &  temporary  order  of  injuno 
tion  was  issued  by  the  probate  judge  of  said  county  in  beheAt  of  the 
plaintiff.  Thereafter,  the  defendant.  Beeves,  in  vacation,  moved  the 
district  judge  to  dissolve  the  injunction.  Upon  the  hearing  of  this  mo- 
tion, the  judge  modified  the  order  of  injunction,  and  at  the  same  time 
made  an  order  restraining  the  plaintiff  from  in  any  manner  inter- 
fering with  the  defendant's  improvements  upon  the  said  premises. 
Downing  brings  the  order  here  for  review. 

John  r.  Bradley,  for  plaintiff  in  error. 

John  Malay t  for  defendant  in  error. 

Bbbwbb,  J.  Susan  Downing,  the  plaintiff  in  errori  on  May  29, 
1879,  commenced  suit  against  the  defendant,  Montraville  Beeves, 
and  one  B.  T.  Bailee,  in  the  district  court  of  Morris  county,  Kansas, 
to  enjoin  them,  or  either  of  them,  from  interfering  with  the  plaintiff's 
right  of  possession  to  lots  19  and  20,  in  section  7,  township  15,  range 
8,  in  that  county,  said  lands  being  a  part  of  the  Kansas  In- 
*168  dian  trust  lands.  A  temporary  *order  of  injunction  was  issued 
by  the  probate  judge  of  Morris  county  in  behalf  of  plaintiff. 
The  defendant,  Beeves,  on  June  5,  1879,  in  vacation,  moved  the  dis- 
trict judge  to  dissolve  the  injunction,  alleging  as  reasons  for  the  dis- 
solution of  the  injunction  that  the  allegations  of  the  petition  of  plain- 
tiff were  not  true,  and  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  plaintiff  and  against  said  de- 
fendant. This  motion  was  heard  before  any  answer  was  filed.  Upon 
the  hearing  of  this  motion,  the  judge  modified  the  order  of  injunction, 
and  at  the  same  time  made  an  order  restraining  the  plaintiff. 

Now,  it  is  insisted  that  upon  the  testimony,  which  was  all  by  affi- 
davit, the  district  judge  erred  in  modifying  the  order  as  originally 
granted,  and  that  he  also  erred  in  granting  a  restraining  order  against 
the  plaintiff,  because  the  showing  did  not  warrant  it,  and  also  because 
there  was  no  written  demand  for  it  by  motion  or  answer. 

It  appears  that  one  Mary  Downing  was  recognized  as  the  actual 
occupant,  and  entitled  to  purchase  these  lands  by  the  commission  ap- 
pointed under  the  act  of  congress  of  March  13,  1873,  (17  U.  8.  St. 
85,)  and  that  she  had  transferred  her  rights  to  plaintiff;  but  it  did 
not  appear  that  any  patent  had  been  issued,  or  any  payment  made. 
As  to  the  extent  of  the  occupation  and  improvement  of  plaintiff  or 
her  grantor,  it  would  seem  that  they  bad  broken  about  four  acres. 
Whether  there  were  any  buildings  on  the  premises,  or  any  other  oc- 
cupation than  as  above  stated  at  the  time  of  the  defendant's  entry, 
seems  doubtful.  Now,  we  do  not  understand  that  the  award  in  1873 
gave  to  the  party  given  the  right  to  purchase  a  continuous  right  to 
hold  possession  without  purchase  or  payment.  Indeed,  it  would 
seem  from  the  subsequent  acts  of  June  23,  1874,  (18  U.  S.  St.  272,) 
and  that  of  July  5,  1876,  (19  U.  8.  St.  74,)  that  unless  the  first  pay- 
ment was  made  by  January  1, 1877|  or  within  ninety  days  thereafter^ 
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the  prior  rigtit  of  tbe  oconpant  to  parchase  cesBed.  Bat  be  tb&t 
may,'  (and  we  do  not  intend  to  pass  apon  the  altimate  t 
*1C9  of  the  parties  to  the  land,)  we  think  there  is  *not  enongl 
fore  De  to  jaetify  ua  in  reversing  the  ruling  of  the  ^i 
judge.  It  appears  that  both  parties  had  a  certain  oconpation  c 
premises;  both  had  pat  improvements  thereon;  and  both  ola 
the  right  to  purchase.  Which  will  finally  succeed  and  obtaii 
patent,  is  a  question  to  be  settled  by  the  United  States  authoi 
Meantime,  the  order  of  the  district  judge  was  that  each  party  bI 
be  enjoined  from  interfering  with  the  improvements  made  h] 
other.  This  order,  of  courae,  will  continue  only  till  the  Snal 
Meantime,  the  question  of  title  may  be  settled,  and,  if  not,  the 
wilt  be  heard  npon  oral  testimony,  and  where  there  is  an  opport 
for  cross-examination.  The  exact  troth  will  then  be  more  likt 
be  ascertained,  and  the  proper  judgment  entered. 

We  do  not  think  the  want  of  an  answer  or  any  formal  «i 
motion  sufficient  reason  for  changing  tbe  order.  The  judge,  si 
as  a  chancellor,  had  both  parties  before  him,  and  conld  and  did  i 
such  order  as  will  preserve  the  peace  and  secure  to  each  the  o 
tunity  to  present  and  enforce  any  rights  in  the  premittes.  The 
tinuance  of  any  restraining  order  against  him  waa  fairly  oondit: 
upon  her  not  disturbing  him  in  his  improvements.  By  sppealii 
equity,  the  plaintiff  submits  to  all  the  obligations  of  equity, 
preserving  the  rights  of  eaoh,  pending  the  litigation,  BeemB,niid 
the  circamstances,  to  have  been  equity. 

The  order  will  be  affirmed. 

(All  the  juBtioea  oononrring.) 


•ITO     *MBin>HiB,  K.  &  C.  Sy.  Co.  v.  John  W.Thohpboh,  Mayor, 
and  others. 

July  Term,  188a 

1.  Oontract:  Time  of  the  Essence:  Hunlcipal  Bonds.  After  props 
limlnar;  petition  and  election,  the  city  of  Parsons  made  a  condil 
aubacription  to  tbe  capital  atoclc  of  the  plaintiQ.  The  propositioti 
mitted  to  the  votera,  and  upon  which  tbe  8ut>scriptlou  wan  baaed, 
tained,  among  other  things,  theae  two  provisos:  "Provided  further 
no  such  bond  shall  be  issued  until  the  said  •  •  •  railway  com 
aball  construct  a  road  from  the  city  of  Parsons,  Kansas,  to  the  c 
Gherolcee,  Kansas,  according  to  the  terma  relating  to  the  conatruotloi 
equipment  ot  said  road,  aa  stipulated  in  the  contract  dated  Moveoib 
1877.  and  published  in  the  Parsons  Eclipse,  November  29,  1877,  bet 
tbe  Memphis  &  Ellsworth  Narrow-Qauge  Bailway  Company  and  Gr 
Bennett  &  Company,  and  agreed  to  maintain  and  continue  to  operab 
railway  from  the  city  of  Otierokee    *    «    *    to  the  road-bed  of  tbe 
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flouri.  Kansas  &  Texas  Bailway,  in  said  city  of  Parsons,  and  its  depot  es- 
tablished within  thirty-five  rods  of  the  bride  passenger  depot  of  the  last- 
named  raiiway,  in  the  city  of  Parsons:  provided  further,  tliat  no  such 
bond  shall  be  issued  at  all,  unless  the  said  Memphis,  Kansas  &  Colorado 
Railway  Company  shall  have  its  road  constructed  and  in  operation' from 
the  said  city  of  Cherokee  to  said  city  of  Parsons  on  or  before  the  first  day 
of  July,  1878."  Held,  that  by  this  latter  proviso  time  was  made  of  the 
essence  of  the  contract;  and  held,  farther,  that,  by  the  two  provisos,  the 
company  was  bound  to  have  its  road  completed  according  to  the  terms  and 
specifications  named  in  the  first  proviso,  and  in  operation  on  or  before  the 
first  day  of  July,  1878,  in  order  to  become  entitled  to  the  bonds  of  the 
city,  and  that,  unless  its  road  was  substantially  so  completed,  the  mere 
fact  that  a  track  was  laid,  and  trains  run  over  it,  was  not  a  compliance 
with  the  conditions  of  these  provisos.^ 

2. :  Facts  Stated,  No  Waiver  of  Condition  Precedent.  The  com- 
pany claimed  that  its  failure  to  have  its  road  completed  according  to  the 
contract  specifications  on  or  before  the  first  of  July  was  owing  to  an  un- 
usual amount  of  wet  weather  in  May  and  June,  and  an  extraordinary 
rain-fall  in  the  latter  month,  which  raised  the  river  Neosho  so  as  to  over- 
flow its  banks  and  carry  away  a  large  amount  of  ties,  timber,  and  other 
material.  Held  that,  as  the  parties  to  this  contract  have  made  time  of 
its  essence,  and  as  the  company  has  placed  all  of  its  materials  and  labor 
upon  its  own  grounds,  and  none  upon  those  of  the  city,  and  has  parted 
with  nothing  which  the  city  has  received,  the  facts  stated  do  not  waive 
the  condition  precedent,  or  authorize  the  courts  to  set  aside  the  contract 
which  the  parties  made,  and  substitute  another,  which,  perhaps,  they 
might  never  have  been  willing  to  make. 

*171    ^Original  proceedings  in  mani,amu9. 

On  the  seventh  day  of  May,  1879,  an  alternative  writ  of  man* 
damns  was  issued  out  of  this  court,  upon  a  petition  filed  therefor  on 
behalf  of  the  Memphis,  Kansas  &  Colorado  Bail  way  Company,  and 
directed  to  John  W.  Thompson,  as  mayor  of  the  city  of  Parsons,  and 
A.  A.  Osgood,  as  clerk  of  said  city,  commanding  them,  as  such  offi- 
cers, immediately,  upon  the  receipt  of  said  writ,,  to  issue  and  deliver 
to  the  plaintiff  thirty  negotiable  bonds  of  said  city,  each  for  $1,000, 
payable  in  thirty  years  from  July  1,  1878,  with  interest  at  the  rate 
of  eight  per  cent,  per  annum,  payable  annually,  both  principal  and 
interest  payable  at  the  fiscal  agency  of  the  state  of  Kansas,  in  the 
city  of  New  York ;  such  bonds  to  be  in  the  usual  form,  with  interest 

>A  note  payable,  on  completion  of  G.  &  H.  R.  R.,  to  M.,  where  the  charter  makes 
0.  the  initial  point,  is  not  payable  on  completion  of  road  to  M.  from  point  three 
and  a  half  miles  from  G.    Cooper  v.  McKee,  (Iowa,)  6  N.  W.  Rep.  131. 

Contra,  Note  given  in  consideration  of  construction  of  railroad  through  D. 
ftnd  payable  on  completion  of  road,  the  charter  making  C.  one  of  the  termini 
lield  dae  on  building  of  road  to  D.,  although  road  did  not  extend  to  C.,  but  \u 
another  direction.  Bto  well  v.  Stowell,  (Mich.)  8  N.  W.  Rep.  70.  An  agreement  to 
jssne bonds  to  railroad,  when  the  road  shall  be  graded  and  trains  running  thereon, 
oeld  to  entitle  railroad  to  the  bonds  on  performance  of  these  conditions,  notwith- 
BUnding  another  provision  requires  the  building  of  a  depot.  Townsend  v.  Lamb, 
(Keb.)ftN.W.Rep.727. 

The  legislature  cannot  forbid  issue  of  bonds,  after  authorizinff  their  issue,  and 
uie  town  has  complied  with  its  requirements.  Town  of  Red  Rock  v.  Henry,  1 
8np.  Ct  Rep.  484. 
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ooupoDS  attached,  and  covering  the  principal  snm  of  $30,000,  ai 
be  iseaed  in  payment  of  the  subBoription  of  said  city  to  a  like  am 
of  the  capital  Block  of  the  railway  company  aforeeaid ;  or  tha 
said  defendants  show  cause,  etc.  J'une  16,  1S79,  the  defendanti 
Bwered,  showing  cause.  Afterwards  the  case  was  tried  upon 
pleadings  and  oral  and  written  evidence.  The  opinion  herein 
filed  September  21,  1880. 

Ayret  d  Kimball,  for  plaintiff. 

David  Kelso,  R.  T.  Holloway,  and  T.  C,  Cory,  for  defendants 

Bbewer,  J.  This  action  was  brought  to  compel  tbe  Usne  of  \ 
000  in  bonds  of  the  city  of  Parsons,  in  payment  of  the  sabsori) 
of  the  city  to  a  like  amount  of  the  capital  stock  of  the  Memphis,  i 
sas  &  Colorado  Railway  Company.  The  aid  was  voted,  and  subs 
tion  made,  under  chapter  107,  Laws  1876,  the  piovisions  of  w^ 
BO  far  as  material,  are  aa  follows : 

"SectioDl.  Whenever  •  •  *  two-flfthsotthereeidenttox-p 
*l72     of  any  incorporated  cityshall  petition  the  mayor  *and  council  of 

cit;  to  submit  to  the  qualified  voters  of  such  •  •  •  citj&p 
sition  to  subscribe  to  the  capital  atock  *  *  *  of  any  railroad  coie 
constructing  or  proposing  to  construct  a  railroad  througli  or  into  such  * 
city,  •  •  •  the  mayor  and  council  for  such  city  aliall  cause  such  an 
tiOD  to  be  held  to  determine  whether  snob  subacription    *    *    *    sbi 

"Sec.  2.  Before  sucb  subscription  or  loan  shall  be  made,  the  question 
Brst  be  submitted  to  the  qualified  electors  of  such  4  *  *  citj,  as 
viiled  in  section  1  of  this  act,  at »  special  or  general  election,  as  the  same 
be  specified  in  the  petition;  which  petition  shall  also  liesignate  the  mi 
company  and  the  amount  of  stock  proposed  to  be  taken,  *  *  *  an 
terms  of  payment,  together  with  the  conditions  upon  which  It  is  propw 
make  such  subscription,  *  «  *  and  the  form  of  the  ballots  to  be  us 
Bucli  election  for  and  against  such  proposition. 

"Sec.  3.  Tlie  •  •■  •  mayor  and  council  for  such  city,  upon  tha  pr 
tation  of  the  foregoing  petition,  and  such  other  conditions  as  may  be  de 
advisable  by  the  authority  ordering  such  election,  to  *  *  *  the  a 
of  the  dty,  shall  convene  and  make  an  order,  which  order  ahal)  embrac 
terms  and  conditions  set  forth  in  the  petition,  and  shall  fix  the  time  for 
ing  said  election,  which  shall  be  within  sixty  days  from  the  day  on  v 
*     *     *    the  members  of  the  council  shall  be  convened. 

"Sec.  4.  Thirty  days'  notice  of  such  election  Bhall  be  given  in  some  i: 
paper  published  or  having  a  general  circulation  in  such  «  «  «  oity 
the  election  shall  be  held  and  the  returns  made  and  the  result  ascertain 
the  same  manner  as  provided  by  law  for  general  elections. 

"Sec.  5.  If  two-thirds  of  the  qualified  electors  voting  at  such  election 
vote  for  such  subscription,  the  mayor  and  council,  for  and  on  behalf  of 
city,  shall  order  the  •  »  *  city  clerk  ♦  •  *  to  make  such  sube 
tion  or  loan  in  the  name  of  such  *  *  •  city;  andshall  oausesuch  b 
M-ith  coupons  attached,  as  may  be  required  by  the  terms  of  said  proposi 
to  be  issued  in  the  name  of  such  ♦  *  •  city,  which  IwndB  •  •  • 
be  signed  by  the  mayor,  and  attested  by  the  city  clerk  under  the  seal  of 
city:  provided,  no  such  bonds  shall  be  issued  until  the  railroad  to  whic 
subscription    *    *    *    is  proposed  to  be  made  shall  tie  completed  and  i 
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eratlon  throngh  the  connty,  township,  or  city  voting  sach  bonds,  or 
♦173     to  such  point  in  such  county,  township,  •or  city  as  may  be  specified 
in  thb  proposition  set  forth  in.  the  petition  required  by  the  first  section 
of  this  act. " 

"Sec.  8.  Before  any  railroad  company  shall  be  entitled  to  receive  any  bonds, 
issued  in  pursuance  of  the  foregoing  provisions,  for  the  stock  of  such  company, 
said  company  shall  deliver  to  the  treasurer  of  such  *  ♦  •  city  stock  in 
their  said  road  equal  in  amount  with  the  bonds  authorized  to  be  issued,  dol- 
lar for  dollar." 

The  plaintiff  was  incorporated  Noveniber  26,  1877.  On  the  four- 
teenth of  December,  1877,  a  petition  was  presented  to  the  piayor  and 
conneil  of  the  oity,  the  terms  and  conditions  of  whioh  are  embraced 
in  the  order  hereafter  referred  to,  excepting  the  second  proviso  of  the 
petition,  whioh  is  as  follows : 

**Provided,  further,  that  no  such  bonds  shall  be  issued  until  the  said  •  «  « 
railway  shall  be  constructed  and  In  operation  from  the  city  of  Cherokee  *  *  * 
to  the  road-bed  of  the  Missouri,  Kansas  &  Texas  Ballway,  in  the  city  of  Par- 
sons, and  its  depot  established  within  thirty-five  rods  of  the  brick  passenger 
depot  of  the  last-mentioned  railway,  in  said  city  of  Parsons." 

On  the  nineteenth  of  December,  1877,  after  examining  the  petition 
and  finding  it  sufSoient  as  to  numbers  and  qualifications  of  petition- 
ers, etc.,  the  mayor  and  council  made  an  order  calling  an  election, 
which,  80  far  as  material,  is  as  follows : 

''Whereas,  on  the  fourteenth  day  of  December,  1878,  a  petition  was  pre- 
sented to  the  mayor  and  councilmen  of  the  city  of  Parsons,  *  «  *  signed 
by  more  than  two-fifths  of  the  resident  tax-payers  *  *  *  of  said  city, 
asking  that  the  mayor  and  council  aforesaid  cause  an  election  to  be  held  to 
submit  *  *  *  the  proposition  to  subscribe  thirty  thousand  dollars  to  the 
capital  stock  of  the  Memphis,  Kansas  &  Colorado  Bailway  Company,  such 
stock  to  be  paid  for  by  the  bonds  of  said  city  of  Parsons,  in  equal  amounts, 
dollar  for  dollar,  which  bonds  are  to  draw  interest  at  the  rate  of  8  per  cent. 
per  annum  from  their  date,  and  be  payable  in  thirty  years:  provided,*'  etc. 
*'«  «  ♦  provided  further,  that  no  such  bonds  shall  be  issued  until  the  said 
railway  company  shall  constaruct  a  road  from  the  city  of  Parsons,  Kansas,  to 
thQ  city  of  Cherokee,  Kansas,  according  to  the  terms  relating  to  the  construc- 
tion and  equipment  of  said  road  as  stipulated  in  the  contract  dated 
^174  November  24,  1877,  and  published  ^in  the  Parsons  Eclipse,  Novem- 
ber 29,  1877,  between  the  Memphis  &  Ellsworth  Narrow-Gauge  Hall- 
way Company  and  Greene,  Bennett  &  Company,  and  agree  to  main^in  and 
continue  to  operate  said  railway  from  the  city  of  Cherokee  •  *  *  to  the 
road-bed  of  the  Missouri,  Kansas  &  Texas  Railway,  in  said  city  of  Parsons, 
and  its  depot  established  within  thirty-five  rods  of  the  brick  passenger  depot  of 
the  last-named  railway,  in  the  city  of  Parsons;  provided,  further,  that  no  such 
bond  shsJi  be  issued  at  all  unless  the  said  Memphis.  Kansas  &  Colorado  Hail- 
way  Company  shall  have  its  road  constructed  and  in  operation  from  the  said 
city  of  Cherokee  to  the  said  city  of  Parsons  on  or  before  the  first  day  of  July, 
1878. 

"It  shall  be  the  duty  of  the  mayor  and  clerk,  so  soon  as  the  said  railway 
company  shall  have  constructed  its  road,  and  commenced  running  its  cars,  from 
said  city  of  Cherokee  to  said  city  of  Parsons,  to  issue  said  bonds  in  the  said 
sum  of  thirty  thousand  dollars,  ♦  ♦  ♦  and  deliver  them  to  said  ♦  *  ♦ 
railway  company  in  exchange  for  a  like  amount  of  stock  of  said  company. 
Now,  therefore,''  etc.    [Here  follows  the  order  calling  a  special  election  for 
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the  purpose  indicated,  and  preaoribing  the  form  of  ballots,  etc.,  duly  signe<], 
sealed,  and  attested.] 

It  will  be  noticed  that  the  order  differs  from  the  petition  in  this : 
that,  instead  of  leaving  the  manner  of  construction  and  extent  of 
equipment  an  open  question,  it  distinctly  provides  how  the  road  shall 
be  constructed  and  equipped. 

Notice  of  the  election  was  given  as  prescribed  by  statute*  The 
election  was  held  January  29,  1878,  the  day  named  in  the  order,  and 
more  than  two-thirds  of  the  votes  polled  were  in  favor  of  the  proposi- 
tion. On  the  nrst  of  February,  the  mayor  and  council  met  and  can- 
vassed the  vote,  declared  the  result  as  stated,  and,  at  the  regular  ses- 
sion held  On  the  eleventh  of  the  same  month,  passed  a  resolution 
reciting  the  steps  that  had  been  taken,  etc., and  proceeding  as  follows: 

^*  *  *  And,  whereas,  all  of  said  proceedings,  including  the  making 
of  said  petition,  its  presentation,  and  the  order  for  said  election  made  thereon, 

notice  by  publication  of  said  Section,  the  manner  in  which  said  dec- 
*175      tlon  was  hdd,  *the  returns  made,  and  the  result  ascertained,  have 

been  in  strict  conformity  with  law:  now,  therefore,  be  It  resolved, 
that  the  city  clerk  of  this  city,  in  the  name  and  in  behalf  of  the  city  of  Far- 
sons,  subscribe  thirty  thousand  dollars  to  the  capital  stock  of  the  Memphis, 
Kansas  &  Colorado  Railway;  such  subscription  to  be  made  and  stock  paiil 
for  in  the  manner  and  subject  to  the  conditions  and  restrictions  set  out  :it 
large  in  the  body  of  the  proposition  submitted  at  the  election  aforesaid,"  etc. 

On  the  twenty-second  day  of  the  same  month,  the  clerk,  in  behalf 
of  the  city,  subscribed  upon  the  books  of  theraiiway  company  for  the 
stock  as  directed  in  the  resolution.  The  subscription,  after  rrfer- 
ring  to  the  authority  und^r  which  it  was  made,  and  setting  forth  at 
length  the  resolution  of  the  councU  last  referred  to,  proceeded  a? 
follows : 

"Now,  therefore,  I,  E.  S.  Stevens,  city  clerk  of  the  city  of  Parsons,  *  •  ♦ 
in  the  name  and  for  and  in  behalf  of  said  city,  do  hereby  subscribe  to  and 
for  thirty  tliousand  dollars  of  the  capital  stock  of  the  Memphis,  Kansas  & 
Colorado  Hallway  Company,  to  be  issued  and  delivered  to  the  treasurer  of  the 
city,  *  *  *  and  to  be  paid  for  by  the  bonds  of  said  city,  to  be  issued 
in  the  manner  prescribed  by  law,  and  subject  to  the  conditions,  restric- 
tions, and  limitations  in  the  proposition  hereinbefore  referred  to.  In  witness 
whereof,"  etc.    [Signed  by  the  clerk,  and  seal  of  city  attached.] 

The  material  portions  of  the  contract  referred  to  in  the  proposition 
are  as  follows : 

"That  said  parties  of  the  second  part,  for  and  in  consideration,**  etc.,  "do 
hereby  covenant  and  agree  that  they  will  construct,"  etc.,  "in  a  good,  work- 
manlike, and  substantial  manner,  a  railroad  from, "  etc.,  "and  complete,  equip, 
and  put  said  road  in  operation  according  to  the  following  specifications:  The 
road-bed  to  have  at  least  twenty-six  hundred  and  forty  ties  per  mile;  ties  to 
be  of  sufficient  size  and  strength  to  enable  the  road  to  be  operated  in  safety, 
and  to  be  of  such  timber  as  the  country  affords;  the  iron  for  ttie  rails  to  be  of 
good  quality,  weighing  not  less  than  thirty  pounds  to  the  yard, — ^Fish-FlAte 
joints;  the  bridges  to  be  all  constructed  in  a  good  and  substantial  manner; 
the  bridge  over  the  Neosho  river  to  be  Howe  tniss,  not  less  than  one  hundred 
feet  span,  with  proper  approaches,  the  maximum  grade,  etc..  not  to  exceed 
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sixty  feet  to  the  mile,  etc.;  the  equipment  of  the  first  section  of  the 
♦176  ♦road,  from  Brownsville  [now  Messer]  to  the  city  of  F&rspns,  to  con- 
sist of  not  less  than  two  locomotives,  weighing  not  less  than  twelve 
toDS  each,  one  flrst-class  passenger  coach,  one  combination  car,  built  to  ac- 
sonunodate  passengers,  mail  and  baggage,  one  caboose  car,  ten  box  cars,  thirty 
fiat  and  coal  cars,  £>ur  hand  cars,  one  iron  car,  and  such  other  equipments  as 
may  be  necessary  to  keep  the  road  in  good  repair  and  do  the  business  of  the 
road  with  reasonable  promptness.  Said  parties  of  the  second  part  also  agree 
to  build  on  said  first  section  of  road,  between  the  points  named  above,  at  least 
two  water-tanks,  one  of  which  shall  be  located  at  or  near  the  crossing  of  the 
liabette  cre^,  near  Parsons,  and  the  other  where  it  will  be  most  convenient 
for  service  in  working  the  road.  And  they  further  agree  to  build  a  suitable 
freight  and  i)assenger  depot,  on  block  50,  In  the  city  of  Parsons,  with  a  spur 
track  leading  ther^o,  and  the  same  at  the  city  of  Cherokee,  conveniently  lo- 
cated to  the  business  of  the  town.  Suitable  depots  are  to  be  constructed  at 
such  other  points  on  the  line  of  the  road  as  the  company  may  determine  upon. 
Said  parties  of  the  second  part  further  agree  to  construct  a  *Y'  or  turn-tiAble 
at  the  dty  of  Parsons. " 

Plaintiff  having  constructed  its  road  between  Cherokee  and  Parsons, 
and  having  daily  trains  running  between  these  cities,  applied  for  the 
bonds;  bat  the  city  refused  to  issue  them,  claiming  that  the  condi- 
tions upon  which  the  subscription  was  made  had  not  been  complied 
with.  Thereupon  this  action  was  commenced  in  this  court.  The  case 
has  been  tried,  a  large  amount  of  testimony  introduced,  and  the  ques- 
tions in  issue  have  been  fully  and  ably  discussed  by  counsel. 

We  think  the  pivotal  question  arises  on  the  third  proviso  in  the 
petition  and  order  for  the  election.  These  provisos,  of  course,  enter 
into  and  form  the  terms  of  the  eontract  between  the  parties.  The 
language  was  chosen  by  them  to  express  their  mutual  intent,  and 
such  construction  must  be  given  thereto  as  will  carry  into  effect  that 
mutual  understanding.  The  province  of  the  eourt  is  interpretation. 
We  are  to  ascertain  what  the  parties  understood  and  intended  by  this 
language,  and  may  not  deviate  therefrom,  whether  that  contract  as 
80  interpreted  be  wise  or  unwise  for  either  party.  Unfortu- 
*177  nately,  the  proviso  is  susceptible  of  two  interpreta^tions,  in 
support  of . either  of  which  much  may  be  said.  The  proviso 
is  "that  the  eompany  shall  have  its  road  constructed  and  in  opera- 
tion ♦  ♦  ♦  on  or  before  the  first  day  of  July,  1878."  The  pro- 
viso immediately  preceding  required  that  the  road  be  constructed  in 
a  certain  manner,  and  in  accordance  with  certain  specifications.  Now, 
does  this  proviso  require  that  the  road  be  by  July  1st  completed  as 
so  specified,  or  simply  that  it  be  so  far  oonstruoted  as  to  be  then  in 
operation,  leaving  full  compliance  with  the  specifications  to  be  made 
thereafter?  That  this  is  a  pivotal  question,  is  clear;  for  that  the 
track  was  laid,  that  a  train  ran  over  it  on  the  first  of  July,  and  that 
trains  have  been  run  over  it  daily  since,  is  not  disputed;  while,  on 
the  other  hand,  even  the  plaintiff  does  not  claim  that  the  road  was 
then  in  the  condition  required  by  the  second  proviso.  We  quote  from 
V.24K— 9 
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the  brief  of  ooansel^  wbioh  states  the  case  for  the  plaintiff  fall;  as 
strongly  as  the  testimony  will  warrant : 

"From  Cherokee  to  the  Neosho  river,  a  distance  of  seventeen  miles,  the 
road  was  substantially  finished.  It  was  fully  tied,  spiked,  ballasted,  and  the 
track  in  fair  condition  for  a  new  road.  From  that  point  to  Parsons,  a  dis- 
tance of  nine  miles,  it  was  unfinished.  It  was  not  fully  tied  and  spiked.  Tbe 
bridge  over  the  Neosho  river  was  incomplete.  The  embankments  and  cuts 
were  narrow,  and  the  track  rough.** 

In  support  of  tbe  view  that  only  snqh  a  construction  as  sufficed 
for  operating  tbe  road  was  contemplated  in  the  third  proviso,  it  is 
argued  that  the  purpose  and  idea  of  stock  subscriptions  is  to  secure 
funds  with  which  to  do  the  work  of  the  corporation;  that  this  sub- 
scription was  made  under  the  authority  of  an  act  entitled  **  An  act  to 
aid  in  the  construction  of  railroads  ;**  that  parties  must  be  understood 
to  have  contracted  with  reference  to  these  facts,  and  to  have  intended 
to  provide  means  pending  and  to  assist  in  the  work,  and  not  simply 
to  secure  a  bonus  after  all  was  finished;  that  such  construction  must 
prevail  as  will  promote  the  object  in  view,  viz.,  the  securing  of  rail- 
road facilities  to  the  city  and  of  aid  to  the  company;  that  each  pro- 
viso is  separate  and  independent;  that  they  were  inserted,  or 
*178  rather  placed,  in  *tbeir  present  form  at  different  times,  and 
that  words  and  phrases  used  in  them  may  therefore  very  nat- 
urally have  been  used  at  such  different  times  in  different  senses;  that 
the  union  of  the  words  "constructed  and  in  operation **  suggests  and 
defines  the  meaning  intended  for  the  word  "constructed"  as  such  a 
construction  as  will  enable  the  company  to  operate  the  road;  and, 
further,  that  the  word  "so"  would  naturally  have  been  used,  and  tbe 
proviso  made  to  read,  "so  constructed  and  in  operation,"  if  the  same 
extent  of  construction  had  been  contemplated  in  the  third  as  in  the 
second  proviso.  In  support  of  these  views,  the  following  authorities 
are  cited:  BailroadCo.  v.  Smith,  15  Ohio  St.  328;  Chamberlain  v. 
Eailroad  Co.,  Id.  226 ;  Warner  v.  Callender,  20  Ohio  St.  197 ;  Rail- 
road Go.  V.  Brooks,  60  Me.  568;  Railroad  Co.  v.  Sherman,  8  B.  I. 
564;  Swartwout  v.  Railroad  Co.,  24  Mich.  S89;  McMillan  v.  Bail- 
road  Co.,  15  B.  Mon.  218;  Miller  v.  Railroad  Co.,  40  Pa.  St.  287; 
Bailroad  Co.  v.  Winkler,  29  Mo.  318. 

In  Chamberlain  v.  Bailroad  Co.,  iupra,  the  subscriber  promised  to 
pay,  provided  the  road  was  permanently  located  through  the  village, 
etc.,  and  a  freight-house  erected  within  a  distance  named.  Held  that 
the  location  of  the  road  was  the  only  condition  precedent  to  the  sub- 
scription becoming  absolute,  and  that  the  building  of  the  road,  freight- 
house,  etc.,  were  stipulations  merely,  which  the  company  undertook 
to  perform  at  the  appropriate  time. 

In  the  cases  of  Miller  v.  Bailroad  Co.  and  McMillan  v.  Railroad 
Co.,  supra  f  tbe  subscriptions  were  conditional  upon  the  road  being 
''located  and  constructed"  upon  a  certaiii  route.    Held  that  they  were 
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payable  upon  permanent  location,  and  that  construction  was  not  a 
condition  precedent. 

In  Woonsocket  Union  B.  Co.  v.  Sherman,  supra,  the  subscription 
^as  conditioned  to  be  payable  "if  the  road  was  built  through  the  vil- 
lage of  P.**  Held  payable  when  the  road  was  located,  though  not 
built. 

So,  in  Swartwout  y.  Bailroad  Co.,  Bupra^  the  subscription  was 
*179  '"upon  condition  that  the  road  should  be  located  and  *buUt 
within  one  mile,"  etc.  Held  payable  when  the  road  was  per- 
manently  located,  though  not  built.  Judge  Cooley,  in  delivering  the 
opinion  of  the  court,  said:  '*Had  it  been  their  understanding  that 
the  snms  subscribed  were  not  to  be  available  to  the  company  for  the 
purposes  of  eonatmction  of  its  road,  but  payable  only  when  the  road 
was  wholly  completed,  it  is  only  reasonable  to  infer  that  they  would 
have  expressed  their  intent  more  clearly,  and  would  have  indicated, 
with  definiteness,  what  stage  the  work  should  reach  before  their  lia- 
bility should  become  fixed." 

On  the  other  hand,  it  is  claimed  that  the  two  provisos  are  to  be 
construed  together,  the  one  defining  the  manner,  and  the  other  the 
time,  of  construction;  the  one  declaring  that  the  road  should  be  con- 
structed in  accordance  with  certain  specifications,  and  the  other  at  a 
certain  time,  and  that,  if  the  parties  intended  a  different  manner  of 
construction  and  extent  of  completion  in  the  latter  proviso,  such  in- 
tent would  have  been  differently  and  clearly  expressed;  that  the  or- 
dinary rule  of  construction  is  that,  where  a  matt-er  .is  referred  to  in 
several  places  in  one  contract,  it  is  to  be  taken  in  the  same  sense; 
that  the  railroad  company  soliciting  this  subscription  should  have 
Been  that  the  contract  was  made  more  specific  if  it  intended  that  the 
language  should  mean  one  thing  in  one  proviso,  and  a  different  thitig 
in  another;  that  while  the  act  is  entitled  and  the  purpose  of  the  sub- 
scription was  to  aid  in  the  construction  of  railroads,  yet  the  legisla- 
ture, aware  that  many  municipalities  had  issued  bonds  without  ob- 
taining the  expected  road,  in  terms  provided  that  "no  such  bonds 
shall  be  issued  until  the  railroad  to  which  the  subscription  or  loan  is 
proposed  to  be  made  shall  be  completed  and  in  operation  through  the 
county,  township,  or  city  voting  such  bonds,  or  to  such  point  in  such 
county,  township,  or  city  as  may  be  specified  in  the  proposition  set 
forth  in  the  petition  required  in  the  first  section  of  this  act."    Section 
5,  cited  supra.    In  other  words,  as  one  protection  to  the  municipality, 
the  legislature  has  ordered  that  a  part  of  the  road  must  be  completed 
and  in  operation  before  any  public  aid  can  be  given.     Private 
*180    ^capital  must  be  invested,  and  a  railroad  exist,  before  the  mu- 
nicipality parts  with  anything.     The  public  may  pay  for  a 
road  already  bmlt,  or  assist  in  extending  one  actually  completed  and 
in  operation  for  a  certain  distance;  but  its  promises  cannot  be  ap- 
propriated in  anticipation  of  a  road,  or  in  aid  of  one  only  partially 
constructed,  as  in  the  oases  cited  by  counsel.    Those  decisions  com- 
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pellcd  this  preoautionary  legislation.  And  the  extent  of  the  roa 
be  completed  is  known  to  the  voter  befoie  the  election.  Upon 
basJB  of  auch  a  law,  the  parties  contracted.  Sappose  they  had  sin 
specified  the  distance  which  the  road  mast  be  completed,  as  prov: 
in  the  statate,  the  mere  fact  that  rails  were  laid,  and  a  train  broi 
over  them,wonld  not  be  conclusive  that  the  company  was  entitle 
the  bonds.  Certain  facts  as  to  grades,  outs,  embankments,  i 
spikes,  etc.,  mast  also  be  shown  before  it  can  be  held  that  a  raili 
has  been  constructed.  The  load  must  be  placed  in  such  condi 
as  to  furnish  a  safe,  speedy,  certain,  easy,  and  continuing  mean 
travel  and  transportation  of  goods.  Parsons  v.  Tilden,  59  N, 
639. 

Supposing  the  parties  bad  gone  further,  and  added  a  second 
separate  proviso,  commencing,  as  do  the  provisos  in  this  contr 
tbat  the  road  should  be  constructed  in  accordance  with  certain  sp 
ficatiODS,  could  there  be  any  qnestion  but  that  the  road  must 
completed  according  to  these  speoifioations  before  it  eonld  be  saii 
be  BO  constructed  as  to  entitle  tbe  company  to  the  bonds?  Wc 
it  not  be  conceded  that  the  parties  had  named  these  epecilicatioti 
avoid  question  as  to  bow  much  work  must  be  done  before  any  cl 
was  made  for  the  bonds  7  In  this  contract  the  parties  have  gone 
a  single  step  further,  and,  specifying  the  distance  and  manner  of  ( 
struction,  have  added  a  proviso  as  to  time.  Are  not  all  to  be  c 
Btrued  together  7  The  entire  matter  was  not  expressed  in  one  prov 
but  separated  into  two,  in  order  to  make  emphatic  and  clear  tbe  I 
tbat  time  was  to  be  of  the  essence  of  the  contract.  "Provided,  : 
ther,  tbat  no  sacb  bonds  shall  be  issued  at  all,  unless, "  etc.     In 

other  way  conld  this  be  made  clearer  and  more  emphatic. 
*1S1     *We  agree  with  the  views  of  this  contract  entertained  by 

city.  It  seems  to  qs  that  tbe  parties  having  stipulated 
construction  in  a  certain  manner,  and  in  accordance  with  cerl 
specifications,  meant,  when  they  added  a  proviso  as  to  time,  to  n 
to  the  manner  of  oonstraction  already  provided  for.  That  wonli 
the  role  of  construction  in  any  ordinary  contract  between  individu 
A  word  or  a  phrase  once  used  in  a  contract  and  defined,  oarriee 
same  meaning  all  through  the  contract.  If  anything  different  is  tbt 
after  intended  by  it,  the  difference  is  plainly  indicated.  A/orti 
should  sncb  rale  of  construction  obtain  in  this  contract.  While  i 
may  not  be  considered  a  public  grant,  and  covered  by  tbe  rule  t 
nothing  is  granted  which  is  not  plainly  named,  yet  it  takes  soi 
thing  of  that  nature,  and  is  partially,  at  least,  subject  to  the  ss 
rule.  It  is  taking  something  away  from  the  public  at  tbe  insta 
and  solicitation  of  the  individual.  The  reasons  which  oompel 
construction  of  a  public  grant  against  the  grantee  exist  in  cases  1 
this.  The  moving  party  is  the  railroad.  It  seeks  public  aid. 
prepares  the  contract ;  and,  if  there  be  anything  donbtfal  or  obsc 
in  its  terms,  the  constraction  should  be  against  it  rather  than  agai 
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the  pablic.  It  woald  seem  that  the  proposition  as  prepared  and  pre- 
sented was  not  satisfactory  to  the,  city  authorities.  It  seemed  to 
leave  the  manner  and  extent  of  performance  by  the  company  an  open 
qnestion,  and  they  introdoced  the  stipulation  as  to  specifications  to 
guard  against  any  incomplete  or  doubtful  performance  by  the  rail- 
road company.  The  company  was  under  no  obligation  to  accept  the 
subscription  as  tendered  with  the  conditions  annexed.  Having  ac- 
cepted it«  it  must  abide  by  tbem. 

Indeed,  if  the  specifications  as  to  the  manner  of  construction  bad 
not  been  inserted,  it  is  not  clear  that  it  could  fairly  be  said  that  on 
the  first  of  July  the  road  was  so  "completed/'  using  the  language  of 
the  statute,  as  to  be  a  compliance  with  the  condition  as  to  time. 
True,  trains  were  run  upon  that  day,  and  have  continued  to 
*182     run  ever  since,  but  the  road  was  *in  far  from  good  working 
order.    West  of  the  Neosho  it  was  very  incomplete.    We  have 
quoted  the  language  of  the  plaintiff,  expressing  its  view  of  the  condi- 
tion of  the  road.    The  testimony,  going  into  detail,  shows  a  track  un- 
fit for  use,  and  one  which  required  weeks  of  labor  to  place  it  in  a 
leasonably  good  condition.     But  we  do  not  propose  to  discuss  this 
question,  or  consider  how  the  case  would  have  stood  if  no  stipulation 
as  to  specifications  had  been  inserted.    Viewing  the  contract  as  one 
which  required  performance  in  a  specified  manner  by  a  named  time, 
and  it  being  conceded  as  well  as  proved  that  such  performance  was 
not  by  that  time,  we  hold  that  the  company  did  not  comply  with  the 
conditions  of  the  contract. 

Passing  this  point,  counsel  for  the  plaintiff  assert  that,  if  the  con- 
tract means  that  which  we  hold  it  to  mean,  the  act  of  God  alone  pre- 
vented full  compliance  by  the  railroad  company,  and  that,  therefore, 
it  is  now,  having  constructed  the  road  according  to  the  contract  stip- 
ulations, entitled  to  the  bonds.  It  is  not  responsible  for  any  delay 
caused  by  matters  over  which  it  has  no  control.  The  great  rains,  the 
consequent  floods,  alone  prevented  it  from  doing  exactly  that  which 
it  contracted  to  do,  and  these,  being  the  act  of  God,  excuse  its  non- 
performance. Authorities  have  been  cited,  showing  that  in  certain 
cases  equity  will  relieve  against  a  forfeiture,  and  also  that  where  there 
has  been  a  part  performance  by  one  party,  and  the  other  has  accepted 
the  benefits  of  such  performance,  the  latter  will  be  compelled  to  pay 
according  to  the  contract,  with  such  abatement  for  damages  resulting 
from  failure  of  full  performance  as  may  be  just.  But  we  do  not  think 
these  authorities  are  in  point.  There  is  no  question  of  forfeiture. 
The  company  has  paid  nothing  to  the  city  which  the  latter  is  seeking 
to  retain.  The  company  has  parted  with  nothing.  It  owns  all  it 
ever  owned.  .  The  city  is  seeking  to  take  nothing  from  the  company, 
nor  is  it  claiming  any  forfeiture  at  its  hands.  It  simply  says  that 
the  conditions  upon  which  it  promised  to  aid  the  company  have 
*188  not  been  complied  with,  and  therefore  it  is  not  bound  to  *fur- 
nish  any  aid.    The  parties  inserted  in  their  contract  a  condi- 
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tioD  precedent.  Unleas  that  condition  was  comi^ied  with,  the  ei 
not  bound.  The  contraot  was  exeoatorj.  The  city  agreed  to  take 
tain  stock,  and  pay  for  it  with  its  bonds  on  a  specified  coudil 
That  condition  was  not  complied  with.  May  the  courts  now  coi 
the  city  to  take  and  pay  for  the  stock?  If  so,  they  hold  the  cit 
a  contract  it  never  made,  and  one  which,  if  proposed  to  it  in  the 
instance,  it  might  have  refused  to  make.  Jones  v.  U.  S.,  96  I 
24;  Phillips,  etc.,  v.  Seymour,  91  U.  S.  660.  Nor  is  this  a  cae 
part  performance  by  one  party,  and  tbe  acceptance  by  the  oth« 
the  proceeds  of  such  performance.  The  work  done  by  tbe  comi 
was  upon  its  own  gronnds.  It  owns  the  road  absolutely  and  entij 
It  has  parted  with  nothing  which  the  city  has  received.  The 
has  accepted  and  appropriated  none  of  its  labor  and  none  of  its 
terials.  It  hag  received  the  benefit  of  tbe  work  in  no  other  sense  1 
every  individual  in  the  community,  and  in  no  other  way  than  th: 
one  person  receiving  benefit  from  bis  neighbor's  improvement  oi 
own  property.  It  does  not  parallel  at  all  tbe  case  of  a  party 
tracting  to  build  for  another  a  house  apon  tbe  laiter's  land,  bya 
tain  day,  and  only  partially  doing  the  work  by  that  day.  The 
tially  built  bouse  belongs  to  the  latter.  He  appropriates  tbe  1: 
and  materials  of  the  former.  But  here  the  company  has  parted 
nothing,  and  tbe  city  has  taken  and  owns  nothing.  And  in  su 
ease  tbe  condition  must  be  performed,  or  tbe  contract  does  not 
tbe  city.  Nothing  excuses  such  non-performance.  Both  parties  a 
released.  See  the  following  authorities:  Jones  v.  tJ.  S.,  96  I 
24;  Phillips,  etc.,  v.  Seymour,  91  U.  S.  660;  Oakley  t.  Mortoc 
N.  Y.  25;  Howell  v.  K.  Ins.  Co.,  44  N.  Y.  284;  Wells  v.  Smit 
Edw.Ch.78;  4  Kent,  Comm.  125;  Mlzell  v.  Burnett,  4  Jones  (N 
249 ;  Virginia  &  T.  B.  Co.  v.  Commissioners  of  Lyon  Co.,  6  Nev. 

This  last  case  is  in  manyrespects  very  instructive.  Itapp 
*184     that  tbe  legislature  passed  a  law  authorizing  and  direct 

the  defendant  to  issue  $75,000  of  its  bonds  to  the  plai 
when  the  latter  should  haye  completed  a  railroad  from  Virginia 
to  Carson  City,  and  passing  a  point  not  more  than  1,200  feet  we 
Trench's  mill,  in  Silver  City.  The  road  was  built  within  the  spec 
time,  but  the  main  line  did  not  run  nearer  to  tbe  mill  than  3,400 
Within  tbe  same  time  a  branch  was  built  running  to  within  30 
400  feet  of  the  mill.  It  wa?  held  that  tbe  condition  precedent 
not  complied  with,  and  therefore  the  defendant  was  not  bonnd; 
this,  although  it  was  proved  that  the  road  as  built  was  of  more  b 
fit  to  Lyon  county  than  if  bnilt  as  specified  in  tbe  law.  Tbe  c 
held  that  this  legislative  contract  was  to  be  construed  like  anj 
dinary  contract  between  individuals.  It  contained  a  condition 
cedent,  and  unless  that  was  substantially  complied  with,  no  liab 
attached.  The  court  would  not  attempt  to  make  a  new  eonttaci 
the  parties,  even  though  it  could  make  a  better  one  for  the  defend 
In  Story,  Cont.  §  82,  it  is  said  that  a  condition  precedent  "i 
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be  strictly  performed  in  every  particular,  in  order  to  entitle  the  party 
whose  duty  it  is  to  perform  it  to  enforce  the  contract  against  the  other 
party."     1  Eedf.  Eys.  {5th  Ed.)  p.  71,  §  8. 

This  very  contract  contains  another  condition  precedent,  that  named 
in  the  second  proviso.  Until  the  terms  of  that  condition  were  com- 
plied with,  no  one  would  contend  that  the  city, was  bound  to  issue  its 
bonds,  no  matter  what  causes  produced  the .  delay.  The  third  pro- 
viso is  as  vital  as  the  second.  It  differs  in  this  that  it  makes  time  of 
the  essence  of  the  contract ;  but  it  is  equally  and  no  more  a  condition 
precedent.  Parties  may  stipulate  to  make  time  of  the  essence  of  the 
contract.  Missouri  E.,  Ft.  8.  &  G.  B.  Co,  v.  Brickley,  21  Kan.  *275. 
A  condition  precedent  is  not  less  binding  because  it  contains  a  time 
stipulation,  nor  have  the  courts  any  greater  power  to  set  it  aside.  In 
any  aspect,  then,  of  the  conceded  facts,  it  seems  to  us  that  under  the 
contract  the  city  is  not  liable. 

We  might  close  this  opinion  here,  but  it  is  due  to  the  city  to 
*185     say  that  it  contends  that,  notwithstanding  the  rains  and  *bigh 
water  during  the  month  of  June,  there  was  ample  time  for  the 
plaintiff  to  have  completed  its  contract  before  the  first  of  July ;  and, 
further,  that  it  has  never  yet  completed  the  road  according  to  the 
specifications.  After  the  commencement  of  this  action,  the  city  caused 
a  careful  survey  to  be  made  by  a  competent  engineer,  who  took  down 
on  paper  as  he  went  along  the  results  of  his  survey  and  measurement. 
Such  survey  disclosed  defects  like  these :    In  one  mile  of  the  track 
west  of  the  Neosho  river,  out  of  2,717  ties,  415  were  entirely  unspiked; 
in  the  next,  out  of  2,902,  812  were  unspiked;  in  another,  767  out  of 
2,810;  in  a  fourth,  463  out  of  2,764;  and  in  a  fifth,  952  out  of  2,907. 
While  the  contract  required  that  the  maximum  grade  should  not  exceed 
sixty  feet  to  the  mile,  out  of  ten  places  measured  eight  exceeded  that 
grade,  as  follows :    One,  69.17  feet;  a  second,  66.42 ;  a  third,  72.86 ; 
a  fourth,  74.84;  a  fifth,  68.64;  a  sixth,  80.78;  a  seventh,  67.53; 
and  the  eighth,  66.03  feet.     These  measurements  were  made  at  dif- 
ferent places  along  the  line,  and  in  distances  of  from  300  to  800  feet. 
Other  similar  defects  were  noticed  in  the  embankments,  cuts,  bridges, 
etc.    Whether  these  defects  are  such  that  the  courts  would  be  com- 
pelled to  hold  that  the  specifications  have  never  yet  been  substan- 
tially complied  with,  we  need  not  stop  to  determine.     We  notice 
them  only  to  show  the  view  which  the  city  holds  of  the  plaintiff's  con- 
duct in  the  premises,  and  its  claimed  performance  of  the  contract. 
We  have  given  to  this  case  full  and  patient  investigation,  and  are 
compelled  to  hold  that  the  plaintiff  failed  to  comply  with  the  condi- 
tions upon  which  alone  the  city  contracted  to  issue  its  bonds. 
Judgment  must  therefore  be  entered  in  faVor  of  the  defendant. 
(All  the  justices  concurring.) 
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*186  *Stati  or  Eahbab  v.  Hehby  H.  BotiiAKD  and  another. 

Jaly  Term.  1880. 

Auaolt  with  Zntent,  Bto.;  Evldenos.  B.  and  M.  were  Gharf^ed  wit 
assault  with  intent  to  commit  a  rape  on  Anna  B.,  the  wife  of  thedef 
sntB,  Onthe trial, thenifeteatifledtooertaln^mefiil  wonband 
of  the  defendanta  committed  several  days  subeequeut  to  the  date  ol 
alleged  oftense,  showing  a  willingness  on  the  part  of  B.  that  the 
might  bedebauched  by  M.  ifeidirrelevanttotheisBue;  therefore  in 
petent  and  sufflcientlj  prejudicial  to  be  material  error. 

Appeal  from  Dickinson  district  coart. 

At  the  Maroh  term,  1880,  of  the  district  ooart,  the  appella 
Boyland  and  McCurty,  were  tried,  convicted,  and  Benteoced  to 
years'  impiisonment  at  hard  labor  in  the  state  penitentiary,  ( 
charge  of  committing  an  asBanlt  with  intent  to  commit  a  rape  i 
Anna  M.  Boyland,  the  wife  of  the  said  Boyland. 

McClure  de  Humphrey  and  Smtlh  d  Daviaon,  for  appellants. 

Hoffmire  et  Pierce,  for  the  State. 

HoBTOM,  G.  J.  The  defendants  in  this  case  were  tried,  oonTJi 
and  sentenced  on  a  charge  of  committing  an  assalt  with  intent  to  i 
mit  a  rape  on  Anna  M.  Boyland,  the  wife  of  the  defendant  Henr 
Boyland,  one  of  the  defendants,  in  Dickinson  county.  They  noi 
peal  to  this  court.  The  miacondnet  of  a  jnror,  the  improbabili 
the  testimony  to  sustain  the  charge,  and  the  admission  of  iL 
evidence,  are  alleged  as  grounds  against  the  conviction  and  in 
port  of  a  reveisal  of  the  judgment.  After  an  examination  of  the  n 
record,  we  deem  it  only  necessary  to  notice  the  objection  to  cei 
evidence. 

The  prosecuting  witness  testified  on  the  trial  thai  the  asi 
*187  was  made  about  the  fifteenth  day  of  July,  18T9;  thather* 
band  threw  her  down,  with  her  back  on  the  floor  of  a  st 
and  held  her  by  her  shoulders;  that  at  the  same  time  Beeee  McC 
caught  hold  of  her  feet,  and  attempted  forcibly  to  ravish  her; 
he  was  unsuccessfol  in  his  efForts ;  that  after  the  defendants 
foiled  in  their  purpose,  they  got  up  and  all  went  to  the  house  ol 
father-in-law,  (near  by,)  where  they  were  living ;  that  she  stayed  I 
that  night,  and  that  nothing  more  was  done  that  night.  After  a  i 
tion  as  to  a  conversation  with  defendant  McCnrty  concerning 
took  place  at  a  subsequent  time,  and  the  answer  that  he  (IfcGi 
wanted  the  privilege  the  husband  had  given,  this  question  was  s 
of  the  witness:  "State  what  next  took  place  between  you?"  Tc 
the  defendant  objected,  on  the  grounds  of  incompetency  and  i 
evancy.  The  court  overruled  the  objection,  and  the  witness  answe 
"The  next  Sunday  Beeae  claimed  be  was  sick,  and  lay  down  oe 
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lounge;  he  seemed  to  be  asleep,  and  B.enxj  [Boyland]  said,  'Take  a 
paper  and  keep  the  flies  off  of  Beese;'  the  old  folks  were  a  way;  I 
said,  'Let  Beese  keep  the  flies  away  himself;'  my  hnsband  said,  <  No ;' 
at  the  same  time  he  poshed  me  back  on  the  lounge,  pushed  a  news- 
paper  into  my  hands,  and  told  me  to  keep  the  flies  off  of  him ;  I  told 

Henry  I  didn't  want  to  do  that;  he  said,  'D ^^ you,  you  will.'** 

Then  followed  a  narration  of  other  conversation  between  the  husband 
and  wife,  too  foul  for  repetition  here.     It  clearly  showed  the  husband 
had  no  regard  for  the  virtue  of  his  wife,  and  was  willing  that  Mc- 
Gorty  might  debauch  her.     All  of  this  evidence,  being  subsequent  to 
the  commission  of  the  alleged  offense,  and  being  wholly  separate  from 
the  particular  crime  for  which  the  defendants  were  put  upon  trial, 
and  not  referring  in  any  way  to  the  circumstances  attending  the  com- 
mission of  such  crime,  was  incompetent  and  irrelevant.     We  do  not 
understand  upon  what  theory  it  was  received.     The  counsel  for  the 
state  fail  to  enlighten  us  in  their  brief.     If  it  was  intended  thereby 
to  prove  the  bad  character  of  the  defendants  by  specific  acts  of 
*188     indecent  conduct,  it  was  inad*missible«    If  it  was  sought  to 
show  a  subsequent  assault,  it  was  incompetent.     Tou  cannot 
prejudice  a  defendant  by  proof  of  particular  acts  of  crime  other  than 
the  one  for  which  he  is  being  tried,  unless  the  acts  have  been  com- 
mitted in  the  preparation  for  the  crime,  or  the  actual  doing  of  the 
crime,  or  in  concealing  it  or  its  fruits.    The  evidence  offered  does  not 
come  within  these  exceptions. 

Neither  can  we  say  the  evidence  tended  to  corroborate  the  witness 
in  reference  to  her  prior  statements,  or  to  sustain  the  charge  against 
the  defendants.  It  was  the  narration  by  the  witness  of  subsequent 
acts  and  conversations  of  defendants  of  a  revolting  and  offensive  nat- 
-ure,  and  proving,  if  true,  the  shameful  conduct  of  defendants,  and  a 
willingness  on  the  part  of  the  husband  that  his  wife  might  be  de- 
bauched by  the  other  defendant,  yet  not  adding  anything  to  the  evi- 
dence of  the  eonmiission  of  the  crime  of  July  15th  prior,  or  furnish- 
ing the  words  of  others  in  attestation  of  the  testimony  of  the  wife. 
The  evidence  objected  to  must  have  poisoned  and  inflamed  the  minds 
of  the  jurors,  and  greatly  prejudiced  the  defendants.  The  admissicm 
of  this  evidence  was  therefore  material  error. 

The  judgment  will  be  reversed,  and  the  cause  remanded.    The  de- 
fendants mil  be  returned  from  the  penitentiaxy  and  delivered  over  to 
the  jailer  of  Diekinson  county,  to  abide  the  order  of  the  diatriet  court 
of  that  county. 
(All  the  justices  concurring.) 
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"189  "Stats  of*  Kahsib  v.  J.  C.  Wilsok. 

Jul;  Term,  1S80. 

1.  Criminal  Iiav:  Attomd;  AsBistmg  in  Proseoation.  Onthetrlal 
a  party  cliarged  with  the  crime  of  murder  in  the  aacond  degree,  the  i 

fendant  was  represented  by  three  counsel.  The  county  attorney  was 
his  request  assisted  by  one  counsel,  whose  oompensation  was  receii 
from  the  father  of  the  deceased.  Ifotwitlistandlng  the  objectionB  of  i 
fendant,  the  court  permitted  such  private  counsel  to  assist  in  the  tri 
After  the  state  had  rested,  and  defendant  bad  conuuenced  offering  tet 
money,  it  was  disclosed  that  such  assisting  counsel  had  been,  pending  1 
trial,  appointed  deputy  county  attorney.  Objection  wns  made  to  liia  t 
tber  participation  in  the  trial,  and  overruled.  Nothing  in  the  reo 
tends  to  show  any  surrender  of  ttie  control  of  the  prosecution  by  1 
county  attorney,  or  any  ungentiemanly  or  unprofesaional  conduct  on  I 
part  <hC  the  assistant  counsel,  or  any  undue  zealln  the  prosecution,  ore 
oppression  of  the  defendant.  Held,  that  no  error  afl^ing  the  substi 
ual  rights  of  defendant,  or  calling  for  a  reversal  of  the  judgment  agai: 
bim,  appears  from  such  participation  of  privately  employed  counsel  in  1 
trial 
t.  Bvidenoe:  Former  Testimony  of  Deoeased.  Defendant  was  arrest 
and  a  preliminary  examination  held,  on  a  charge  of  an  assault  with 
tent  to  Idl],  On  such  examination  the  testimony  of  the  party  Hssaul 
was  taken.  Tbis  testimony  was  taken  at  the  rooms  of  the  witness, 
being  unable  to  move  therefrom,  and  In  the  presence  of  the  Justice  a 
the  counsel  for  defendant,  the  defendant  himself  being  absent.  He  co 
hare  been  present  If  he  had  desired,  but  preferred  not  to  be.  Subsequec 
the  party  assaulted  died,  and  a  charge  of  murder  was  preferred  in  lieu 
the  original  charge  of  assault  with  intent  to  kill.  Upon  the  trial  u] 
this  charge,  evidence  was  received  of  the  testimony  given  by  such 
ceased  witness  on  tbe  preliminary  exitmination.    Held  no  error.' 

8.  — r- — :  Dying  Deolarationa.  Tbe  admission  of  tbis  testimony  did  i 
render  Incompetent  and  inadmissible  evidence  of  tbe  dying  dedaratii 
of  such  deceased  witness  subsequently  made, 

4.  :  Djring  Deolarations.     Dying  declarations,  to  be  admissit 

must  be  made  under  a  sense  of  impending  deaih;  but  It  is  not  necess, 
that  the  declarant  state  that  he  is  expecting  Immediate  death.  It 
enough  if,  from  all  the  circumstances,  it  satisfactorily  appears  that  st 
was  the  condition  of  bis  mind  at  the  time  of  the  declarations. 

5.  ;  Memorandam,  Eto. :  How  to  be  TTsed  in  Evidence.     A  v 

nesB  was  called  who  heurd  the  dying  declarations,  and  testified  that 

tbe  time  b4  made  a  minute  or  memorandum  of  them.  Htid  that, 
*190      such  memo*randum  was  not  of  itself  competent  evidence,  and  coi 

only  boused  to  refresh  the  witness' recollection,  tbs  witness  mi) 
testify  as  to  tbe  declarations  without  producing  the  memorandum,  s 
without  such  evidence  of  its  loss  and  a  proper  search  for  it  as  would  Of 
tbe  door  to  parol  testimony  as  to  its  contents  as  a  lost  instrument. 
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Appeal  from  Harvey  district  court. 

At  the  September  term,  1879,  of  the  district  court,  the  appellant, 
Wilson,  charged  with  the  murder  of  one  Benjamin  Ball,  was  tried 
therefor,  found  guilty  of  murder  in  the  second  degree,  and  sentenced 
to  fifteen  years'  imprisonment  in  the  state  penitentiary. ' 

Bowman  dt  Buclier  and  FT.  E.  Lathy,  for  appellant. 

John  Reidt  Go.  Atty.,  for  the  State. 
» 

Brbweb,  J.  The  defendant,  having  been  charged  with  the  murder 
of  one  Benjamin  Ball,  tried,  and  found  guilty  of  murder  in  the  second 
degree,  brings  the  case  here  on  appeal,  and  says  the  court  below  in 
the  trial  erred  in  the  following  particulars,  as  appears  from  the  record 
filed  in  this  court,  to-wit: 

"(1)  Permitting  J.  W.  Ady,  Esq.,  to  appear  as  attorney  on  behalf  of  the 
itate.  (2)  Permitting  said  J.  W.  Ady,  Esq.,  to  continue  in  the  case  after  he 
had  become  deputy  county  attorney,  and  having  been  employed  by,  and  received 
fees  from,  the  father  of  the  deceased.  (8)  Admitting  in  evidence  the  state- 
ment made  by  deceased  in  a  prdiminary  examination  in  a  diQerent  prosecu* 
tion.  for  an  offense  different  from  the  one  for  which  he  was  being  tried,  the 
defendant  himself  not  being  present  at  said  preliminary  examination.  (4)  In 
admilting  the  alleged  dying  declarations  of  the  deceased  without  sufficient 
foundation,  without  requiring  the  best  evidence;  and  because  deceased's  testi- 
mony  under  oath  had  been  given  to  the  Juiy." 

*191  The  first  two  objections  may  be  considered  together.  It  *ap- 
pears  that  Mr.  Ady  took  part  in  the  trial  of  the  ease  at  the  re- 
quest of  Mr.  Beid,  the. county  attorney,  and  nnder  employment  from 
the  father  of  the  deceased,  Benjamin  Ball.  After  the  state  had  rested, 
and  during  the  examination  of  defendant's  witnesses,  it  was  disclosed 
that,  pending  the  trial,  Mr.  Ady  had  been  appointed  deputy  county 
attorney.  It  does  not  appear  that  the  county  attorney  left  the  case, 
and  turned  it  over  to  Mr.  Ady  to  try,  nor  that  he  gave  up  any  control 
of  it,  but  simply  that,  as  the  defendant  appeared  defended  by  three 
counsel,  he  requested  Mr.  Ady,  whose  compensation  came  from  the 
father  of  the  deceased,  to  assist  him  in  the  trial.  Neither  does  the 
record  disclose  anything  in  the  bearing  and  conduct  of  Mr.  Ady  un« 
gentlemanly,  unprofessional,  or  in  any  respect  trespassing  upon  the 
rights  of  the  defendant  or  the  proprieties  of  a  court-room.  The  ease 
is  rested  upon  the  simple  proposition  that  it  is  error  to  permit  the 
county  attorney  to  be  assisted  by  counsel  whose  compensation  comes 
from  parties  personally  interested  in  or  afifected  by  the  wrong  cbip- 
plained  of.  The  statutes  make  it  the  duty  of  the  county  attorney  to 
appear  in  the  district  court,  and  prosecute  all  criminal  cases;  There 
is  also  this  section^  (Comp.  Laws  1879,  p.  299,  §  140:) 

"Ko  county  attorney  shall  receive  any  fee  or  reward  from,  oronbehalf  of.  any 
prosecntor  or  other  individuals,  except  such  as  are  allowed  by  law  for  services 
in  any  prosecution  or  business  to  which  itshall  be  his  official  duty  to  attend,  nor 
be  concerned  as  attorney  or  counsel  for  either  party,  other  than  the  state  or 
county,  in  any  dvll  action  depending  upon  the  same  state  of  facts  upon  which 
any  criminal  prosecution  conunenccd,  but  undetermined,  shall  depend.^' 
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Now,  that  the  general  purpose  and  scope  of  these  provisions  was 
to  substitute  a  public  for  a  private  prosecutor  may  be  conceded,  but 
that  they  have  the  effect  claimed  for  them  by  the  defendant  of  pre- 
venting the  county  attorney  from  availing  himself  in  the  trial  of  a  case 
of  any  assistance  offered  by  parties  personally  wronged  by  the  crime, 
we  cannot  believe.    It  is  true  that  the  supreme  court  of  Michigan, 
in  the  case  of  Meister  v.  People,  31  Mich.  101,  seem  to  as- 
*192    *sent  to  such  a  claim,  and  take  that  view  of  the  effect  of  statu- 
tory provisions  like  ours.     See,  also,  Sneed  v.  People,  38  Mich. 
250 ;  People  v.  Hurst,  41  Mich.  328.  Unquestionably,  a  private  individ- 
ual has  no  longer  any  right  to  prosecute  another  for  crime, — ^no  right 
to  control  any  criminal  prosecution  when  once  instituted.    A  criminal 
prosecution  is  a  state  affair,  and  the  control  of  it  is  in  the  public 
prosecutor. 

Whether  the  district  court  may  permit  private  counsel  to  appear 
in  any  case,  notwithstanding  the  objections  of  the  county  attorney, 
and,  on  the  other  hand,  whether  the  court  may  prevent  any  such  ap« 
pearance,  although  requested  by  the  county  attorney,  are  questions 
not  now  before  us.     It  may  be  that  the  court,  having  a  due  regard  for 
the  proper  administration  of  the  law,  and  to  protect  an  accused  from 
overzealous  prosecution,  or  a  feeble  prosecutor  from  being  overborne 
by  wealth,  talent,  and  influence,  may  prevent  or  permit  private  coun- 
sel.   Here,  the  county  attorney  requested,  and  the  court  permitted. 
If  such  assistance  be  ever  permissible,  there  was  no  error  in  permit- 
ting it  in  this  case.     Certainly,  such  assistance  is  not  in  terms  pro- 
hibited.    Nothing  in  fact  is  said  about  it.    Is  it  not  an  interpolation 
to  read  a  prohibition  ?    Again,  full  force  is  given  to  the  statute  with- 
out any  such  prohibition.     The  purpose  of  a  public  prosecution  is  to 
prevent  the  use  of  the  criminal  law  to  gratify  private  malice  or  ac- 
complish personal  gain.     This  purpose  is  fuUy  subserved  when  the 
control  of  the  case  is  with  the  county  attorney.     As  to  the  argument 
that,  if  private  counsel  be  permitted,  the  county  attorney  will  be  in- 
fluenced by  their  wishes,  and  defer  to  their  views,  and  thus,  in  effect, 
a  private  be  substituted  for  a  public  prosecution,  a  satisfactory  re- 
ply is  that,  if  he  is  disposed  to  so  yield  and  defer,  he  will  be  as  apt 
to  do  it  when  those  suggestions  and  wishes  are  made  known  to  him 
outside  the  court-room,  and  that  there  is  less  danger  of  wrong  by  per- 
mitting private  counsel  to  appear  and  act  openly  in  the  presence 
of  the  court,  than  by  shutting  them  out  from  any  open  participa* 
tion  in  the  trial,  and  leaving  them  to  their  private  and  secret 
*198     ^suggestions  to  him  in  his  office.     Publicity  prevents  wrong, 
and  the  courts  can  alway  check  undue  zeal. 

Further,  public  justice  sometimes  requires  that  the  public  prosecu- 
tor shall  have  assistance,  and  that,  too,  when  the  assistance  can  only 
come  from  private  sources.  The  county  attorney  may  be  crowded 
with  business,  and  unable  to  give  due  attention  to  the  preparation  or 
trial  of  the  case.    He  may  be  young  and  unexperienced,  and  the  de« 
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fendant,  wealthy  or  with  wealthy  friends,  confronts  him  with  a  long 
array  of  the  ablest  and  most  experienced  counsel.  Neither  he  nor 
the  court,  nor  both  together,  can  employ  counsel  at  the  public  ex* 
I>enBe.  No  one  is  expected  or  will  be  apt  to  waste  time  and  labor 
without  compensation.  Parties  interested  in,  or  affected  by,  the 
crime,  may  stand  ready  to  furnish  him  the  assistance  he  needs.  Does 
not  public  justice  require  that  he  be  permitted  to  avail  himself  of  such 
offered  assistance  ?  If  the  argnmient  of  defendant  were  correct,  the 
county  attorney,  although  needing  and  wishing  assistance,  could 
neither  employ  it,  nor  accept  it  when  employed  by  others.  We  think 
the  true  construction  is  to  take  the  statute  as  it  reads,  as  prohibiting 
the  public  prosecutor  from  accepting  private  compensation,  and  giv- 
ing him  the  control  of  all  public  prosecutions,  leaving  to  him  a  dis- 
cretion as  to  the  matter  of  accepting  offered  assistance,  subject  to  the 
power  of  the  court  to  interfere  and  prevent  any  oppression  of  the  de- 
fendant, and  holding  him  personally  responsible  for  any  violation  of 
the  statute  or  malfeasance  in  office. 

It  may  be  conceded  that  the  same  rule  as  to  accepting  compensa- 
tion from  private  parties  applies  to  the  deputy  as  to  the  principal 
officer,  and  that  the  appointment  of  Mr.  Ady  as  deputy  should  not 
have  been  made  pending  the  trial.  But  is  that  such  an  error,'  or, 
rather,  is  the  continuance  of  Mr.  Ady  in  the  trial  after  the  appoint- 
ment such  an  error,  as  compels  a  reversal?  We  think  not.  The 
appointment  was  probably  made  from  a  mistaken  notion  as  to  the 
right  to  accept  the  services  of  privately  employed  counsel,  and  to  cor- 
rect any  error  in  that  respect.  It  does  not  appear  to  have 
*194  been  made,  *or  at  any  rate  called  to  the  attention  of  the  court, 
until  after  the  state  had  rested,  and  while  the  defendant  was 
offering  his  testimony.  No  imputation  of  receiving  private  compen- 
sation is  made  against  the  county  attorney,  the  gentleman  having 
charge  of  the  prosecution.  His  control  of  the  case  does  not  appear 
to  have  been  questioned.  To  change  counsel  pending  a  trial  is  gen- 
erally a  mistake.  For  one  to  leave  is  ofteh  equally  unfortunate. 
And  we  cannot  see  how  the  mere  fact  of  Mr.  Ady's  appointment  as 
deputy  county  attorney  pending  the  trial  can  have  wrought  any  sub- 
stantial wrong  to  the  defendant;  and  only  substantial  errors  are  to 
be  regarded.  We  conclude,  therefore,  that  in  this  respect  no  sub- 
stantial error  appears.  State  v.  Bartlett,  55  Me.  200 ;  Com.  v.  Enapp, 
10  Pick.  478;  Com  v.  Williams,  2  Cush.  682. 

Passing  now  to  the  next  error  complained  of,  the  facts  are  these : 
The  deceased,  Benjamin  Ball,  lived  some  two  or  three  weeks  after  the 
bjury.  Defendant  was  at  first  arrested  on  a  charge  of  an  assault 
with  intent  to  kill  said  Ball.  Upon  an  examination  for  that  offense, 
the  testimony  of  Ball  was  desired.  Being  unable  to  move,  the  jus- 
tice and  counsel  for  defendant  went  to  his  room,  and  took  his  testi- 
mony. The  defendant  was  at  liberty  to  go,  but  preferred  not  to,  and 
was  represented  by  his  counsel.     Upon  the  death  of  Ball,  the  charge 
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was  changed  to  that  of  marker  in  the  aecoad  degree,  and  Ball's  i 
tiinonj  thus  given  on  that  prelimiDar;  examination  admitted.  V 
this  error? 

Of  the  general  doctrine  concerning  the  competency  of  the  teatinK 
of  a  deceased  witness  given  in  a  former  actioD  between  the  same  i 
ties  counsel  make  no  qnestion,  but  they  suggest  three  things  whi 
as  they  claim,  remove  this  from  the  operation  of  the  general  m 
the  charge  was  not  the  same;  the  defendant  was  not  present;  i 
there  was  no  trial,  but  only  a  preliminary  examination.  Bat  we 
not  think  that  these  matters  affect  the  question.  Greenleaf,  in 
work  on  Evidence,  (13tb  Ed.  vol.  1,  §  163.)  thus  states  the  ri 

and  the  reason  of  it :  "The  chief  reasons  for  the  exclusioi 
*195     'hearsay  evidence  are  the  want  of  the  sanction  of  an  oath,i 

of  any  opportunity  to  cross-examine  the  witness.  Bat  wli 
the  testimony  was  given  ander  oath,  in  a  judicial  proceeding  in  wb 
the  adverse  litigant  was  a  party,  and  where  he  bad  the  power  to  cr< 
examine,  and  was  legally  called  upon  so  to  do,  the  great  and  oi 
nary  test  of  trutli  beinjg  no  longer  wauting,  the  testimony  so  givei 
admitted,  after  the  decease  of  the  witness,  in  any  subsequent  aait 
tween  the  same  parties."  And  again,  in  the  succeeding  section, 
author  adds :  "The  admissibility  of  this  evidence  seems  to  turn  rat 
on  tkf  right  to  croxt-examine  than  upon  the  precise  nominal  iden 
of  all  the  parties."  The  two  essentials, — the  oath  and  the  righ 
cross-examine, — existed  in  this  case.  There  was  a  judicial  proc( 
ing  to  which  the  defendant  was  a  party.  The  testimony  was  gi 
under  oath.  The  defendant  bad  a  right  to  be  present,  was  in  I 
represented  by  counsel,  and  could  have  cross-examined  fully  : 
without  limit  or  restraint.  The  act, — the  subject  of  inquiry, — 
the  same ;  and  while  the  charge  is  different,  the  difference  res 
from  inatters  occurring  after  the  giving  of  the  testimony,  aiod  in 
manner  changing  the  actual  facts  of  inquiry. 

It  is  said  by  Greenleaf,  in  the  section  from  which  we  last  quo 
that  "if,  in  a  dispute  respecting  lands,  any  fact  comes  directly  in 
sue,  the  testimony  given  to  that  fact  is  admisaible  to  prove  the  si 
point  or  fact  in  another  action  between  the  same  parties  or  their  p 
ies,  though  the  last  suit  be  for  other  lands ;"  and  in  support  the 
a  large  list  of  authorities  is  cited.  In  the  case  of  U.  S.  v.  Maco 
5  McLean,  286,  the  testimony  of  a  witness  since  deceased,  givet 
a  preliminary  examination,  was  held  admissible  on  the  trial  of 
indictment  found  for  the  same  offense.  See,  also,  Davis  v.  State 
Ala.  354;  Kendrick  v.  State,  10  Humph.  479;  Rex  v.  Barber,  1 B 
76;  Bostwickv.  State,  3  Humph.  344;  State  v.  Campbell,  1  Rich.  1 
U.  S.  V.  Wood,  3  Wash.  C.  C.  4i0;  State  v.  Atkins,  1  Overt.  22! 

Both  reason  and  authority  unite  to  support  the  compete 
*196    of  this  testimony.    It  may  be  remarked  that  'before  it  res 

and  after  the  introduction  of  the  dying  declarations  of  i 
Ball,  the  state  asked  leave  to  withdraw  this  evidence  of  Ball's  tt 
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mpny  on  the  primiDary  ezamination»  bat  leave  was  refnsed  by  the 
coart.  liVhether  this  was  because  counsel  bad  doubts  of  its  compe- 
tency, or  of  its  effect  upon  the  competency  of  the  dying  declarations, 
we  cannot  teU.  But  we  think  the  testimony  competent,  and  that  the 
court  very  properly  refused  to  permit  its  withdrawal. 

We  pass  now  to  the  only  other  matter  discussed  by  counsel,  and 
that  is  the  dying  declarations.     As  to  these,  it  is  insisted  that  no 
sufficient  foundation  was  laid;  and,  secondly,  that  the  best  evidence 
of  such  declarations  was  not  produced.     These  declarations  were  made 
some  four  or  five  hours  before  death,  and  after  the  doctor  had  told 
Ball  there  was  no  hope,  and  that  he  could  not  live.     They  were  made 
in  response  to  an  inquiry  as  to  whether  be  wanted  to  make  any  state- 
ment concerning  the  transaction.     When  advised  by  the  physician 
that  there  was  no  hope,  he  requested  that  a  Mr.  Harris  be  sent  for 
to  come  and  pray  with  him.     He  also  said  that  he  was  not  afraid  to 
die,  or  was  willing  to  die,  and  that  he  forgave  the  parties  who  were 
the  cause  of  his  death.     Of  course,  the  only  question  is  whether  these 
declarations  were  made  under  the  sense  of  impending  death.     Now, 
the  deceased  had  been  lying  on  his  bed  for  many  days,  suffering  from 
this  wound.     The  doctor  testifies  that  he  thinks  that  the  deceased  had 
given  up  hope,  even  before  he  advised  him  that  there  was  no  hope. 
When  so  advised,  he  requests  that  arrangements  be  made  for  prayers ; 
and  then,  upon  being  asked,  gives  his  statement  of  the  transaction 
in  which  he  received  his  mortal  wound.     It  is  true  that  such  declara- 
tions must  be  made  under  a  sense  of  impending  death ;  but,  as  Green- 
leaf  in  his  work  on  Evidence  says,  '*it  is  not  necessary  tha^  they 
should  be  stated,  at  the  time,  to  be  so  made.    It  is  enough  if  it  satis- 
factorily appears;  in  any  mode,  that  they  were  made  under  that  sanc- 
tion; whether  it  be  directly  proved  by  the  express  language  of  the  de- 
clarant, or  be  inferred  from  his  evident  danger,  or  the  opinions 
*197    of  the  medical  or  other  attendants  stated  to  him,  or  from  *his 
conduct  or  other  circumstances  of  the  case, — all  of  which  are 
resorted  to  in  order  to  ascertain  the  state  of  the  declarant's  mind.'^ 
1  Greenl.  Ev.  (13th  Ed.)  §  158.     We  think  that  it  was  satisfactorily 
shown  by  all  the  surrounding  circumstances  that  these  declarations 
were  made  under  a  sense  of  impending  death,  and  were  therefore  ad- 
missible in  evidence.    The  doctor  testified  that  he  made  a  minute  of 
the  declarations,  but  had  lost  it.     Objection  was  made  to  any  evidence 
of  those  declarations  without  the  production  of  that  minute  or  mem- 
orandum, but  this  objection  was  overruled.    It  is  unnecessary  to  de- 
termine whether  sufficient  evidence  was  given  of  loss  and  search  to 
open  the  door  to  parol  testimony  of  the  contents  of  this  memorandum 
as  of  a  lost  instrument;  for,  if  the  memorandum  had  been  produced, 
it  would  not  have  been  admissible.     It  was  no  official  document,  but 
simply  a  memorandum  made  by  an  individual  of  what  he  heard  an- 
other party  say.    It  would  have  been  of  aid  in  refmshing  the  witness^ 
memory,  bat  was  not  of  itself  admissible  testimony. 
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A  final  obj'eotion  is  made  that  these  deolarations  abould  not  hi 
been  admitted  because  tbe  testiinony  of  the  deceased  given  on 
preliminary  examination  bad  been.  Tbe  argument  is  that  dying  o 
larations  are  admitted  only  becauee  of  a  necessity  tberefor;  t 
here  was  no  suob  necessity,  for  the  very  testimony  of  the  decea 
was  already  before  the  jary;  that  it  parallels  a  case  of  a  deposit 
which  is  not  admissible  vben  the  witness  is  present  in  the  court-roc 
We  do  not  think  the  argument  sound;  for,  while  necessity  was 
doubt  tbe  resaou  which  relaxed  the  rule  excluding  hearsay  tentimc 
in  favor  of  dying  declarations,  yet  it  is  not  indispensable  that  si 
necessity  exist  in  each  individual  case.  Tbns,  though  there  w 
many  witnesses  of  the  fatal  encounter,  that  fact  would  not  excli 
the  dying  declarations  of  the  deceased.  Indeed,  the  admissibility 
dying  declarations  in  prosecutions  for  homicide  has  become  an  eeti 
lished  rule  of  evidence,  and  such  testimony  is  competent,  and  receii 
independent  of  any  question  as  to  the  panciiy  ox  abundance  of  oti 

testimony. 
*198     *Theee  are  all  the  matters  presented  for  our  consideratic 

and  in  them  appearing  no  error,  the  judgment  will  be 
firmed. 

Yalentihi,  J.,  oononrring. 

EoBTON,  C.  J.  I  dissent,  and  base  my  opinioti  upon  {he  eoge: 
and  to  me  the  satisfactory,  reasoning  of  itr.  Justice  Cahpbsll  io  < 
ease  of  Meister  v.  People,  SI  Mioh.  99;  and  ttaerefote  I  think  1 
judgment  of  the  trial  court  should  be  reversed. 
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Austin  Cobbin  v»  Gbobob  S.  Toung. 
July  Tenn,  1880. 

1.  Taautioii:  Hotioe.  A  tax  deed,  founded  upon  a  sale  made  under  the 
Laws  of  1886,  where  the  notice  of  sale  wholly  omitted  to  mention  the 
place  of  sale,  will  he  adjudged  defective  and  set  aside  if  challenged  be- 
fore the  running  of  the  statute  of  limitations.  [City  By.  Go.  v.  Chesney, 
80  Kan.  199,  1  Pao.  Bep.  520.]  ^ 

2. :  Quieting  Title.  Section  U2  of  the  tax  law  of  1876  does  not  ap- 
ply to  actions  to  quiet  title. 

3.  — : — .  A  holder  of  a  tax  deed,  who  in  an  action  to  quiet  title  brought 
against  the  original  owner  of  the  land  fails  to  establish  the  vaiidity  of  his 
deed,  is  not  thereupon  entitled  to  a  decree  of  foreclosure  of  his  tax  lien. 
[Goonradt  v.  Myers,  81  Kan.  33,  2  Pac.  Hep.  858.]- 

4. :  Interest.    The  ''interest  allowed  by  law,"  as  named  in  section 

142,  means  the  interest  required  in  case  of  redemption.' 

5. .    The  amount  due  for  taxes  in  any  action  in  which  the  tax  deed  is 

set  aside,  draws  interest  thereafter  at  the  rate  of  7  per  cent.    [Hoffman 
1.  GroU,  85  Kan.  652,  12  Pac.  Bep.  84.] 

Error  from  Linn  district  court. 

Action  brought  by  Corbin  against  Toung,  to  quiet  title  to  certain 
land  in  Linn  county.  Trial  at  the  November  term,  1877,  of  the  dis- 
trict court,  and  judgment  for  defendant. 

OilUtt  d  Fordey  for  plaintiff  in  error. 

Stephen  H.  AUen,  for  defendant  in  error. 

*  199  *Bb]!WBB,  J .  Plaintiff  in  error,  plaintiff  below,  being  the  holder 
of  a  tax  title  upon  a  quarter  section  of  land,  commenced  this 
aetion  against  the  original  owner,  to  quiet  title.  The  defendant  ap- 
peared, and  upon  the  trial  the  tax  title  was  set  aside,  the  amount  due 
plaintiff  on  account  of  the  taxes  paid  by  him  found,  but  not  adjudged 
a  iien  upon  the  land.  The  plaintiff  brings  error,  claiming  that  his 
tax  deed  is  valid,  and,  if  not,  that  the  taxes  paid  by  him,  and  inter- 
est, should  be  adjudged  a  lien  upon  the  land,  with  the  ordinary  decree 
of  forclosure  and  sale.     The  statute  of  limitations  had  not  run  on 

>8ee  Walker  ▼.  Boh,  83  Kan.  857,  4  Pac.  Rep.  26d;  Hoffman  ▼.  QroU,  85  Kan. 
\  IS  Pac.  Rep.  84. 

^t  ii  not  necessary,  in  an  action  to  quiet  title  as  against  the  holder  of  a  tax 
deed,  tiiat  the  plaintUf  should  in  all  cases  tender  to  the  tax-deed  holder  the 
amoant  of  the  taxes  paid  by  him.  Cartwright  ▼.  McFadden,  po^,  *S6S.  But  see 
Wilder  ▼.  Cockshutt,  25  Kan.  *504.  Bale  to  satisfy  tax  lien.  Belz  ▼.  Bird,  81 
Kao.  189, 1  Pac.  Rep.  246.  In  an  action  to  quiet  title  against  one  claiming  under 
atsz  deed,  in  which  the  tax  deed  is  found  to  be  inyalid,  the  plaintiifs  title 
should  be  quieted  only  on  condition  of  payment  of  all  taxes,  costs,  and  interest, 
included  in  the  deed.  Richards  t.  Cole,  81  Kan.  305, 1  Pac.  Rep.  647.  Effect  of 
tender  as  to  amount  of  recoyery.  Russell  ▼.  Hudson,  28  Kan.  09.  Finding  of  the 
amount.    Coonradt  y.  Myers,  &  Kan.  270,  4  Pac.  Rep.  859. 

'The  proTision  requiring  50  per  cent  interest  upon  a  redemption  from  a  tax 
tale  ii  not  unconstitutionaL    Estes  y.  Stebbins,  25  Kan.  *815. 

v,24k.— 10 


14G  EAMBAB   REPORTS. 

the  tax  deed,  so  the  qneetiona  rest  od  the  simple  strength  of  the 
and  prior  prooeedings. 

Three  objections  are  made  to  the  tax  title.  We  shall  noticf 
one,  an  that  is,  we  think,  saffioient  to  defeat  the  title.  The  noti 
sale  was  as  follows : 

"Dtlinguent  Taai-Lttt. 
"Tbbasttbkr's  Omcs,  Litm  Co.,  Kansas,  March  5.  18 
"Xotlcfl  Is  hereby  given  that  the  following  list  of  lands  and  town  lol 
subject  to  sale  for  the  taxes  of  the  jeai  1872,  remaining  unpaid,  and  th 
much  of  each  tract  of  land  or  town  lot  as  m^  be  necessary  for  the  pu 
will,  on  tbe  first  Tuesday  of  May,  1873,  and  the  next  succeeding  days,  bt 
by  me  at  public  auction  for  the  taxes  and  charges  thereon." 

It  will  be  perceived  that  this  notice  says  nothiog  aboat  the  [ 
of  sale.  It  names  the  time,  bnt  not  the  place.  So  far  as  tbe  m 
ifi  ooneemed,  tbe  treasurer  might  comply  with  it  by  selling  at  hi 
fice,  or  his  house,  or  on  the  street  comer.  In  reply  to  this,  cou 
urge  that  the  place  of  sale  is  fixed  by  statute,  and  that,  therel 
any  mention  of  the  place  is  uuneoeBBary,  and  its  omission  a  mer 
regularity.  There  is  a  plausibility  in  this  argument,  but  we  oai 
tbink  it  eoand.  The  same  argument  might  be  made  as  to  the  ms 
of  time,  and  a  notice  of  sale  which  specified  neither  time  nor  p 

would  have  to  be  held  sufficient.    Indeed,  the  same  argon 
"200    would  'sustain  a  sale  where  the  only  notice  was  that  the  ti 

were  delinquent;  for  it  is  tbe  treasurer's  duty  to  sell  in  i 
of  delinquency,  as  well  as  to  sell  at  a  speoihed  time  and  place, 
is  it  strictly  true  that  the  law  names  the  plaoe  of  sale.  The  sta 
(Laws  1868,  p.  1046,  §  81)  requires  that  the  treasurer  give  nc 
that  he  will,  on  the  first  Tuesday  of  May,  at  his  office,  sell  the  d< 
quent  real  estate,  and  then  (section  84}  that  on  the  day  namei 
shall  commence  this  sale.  Nowhere  in  terms  is  it  prescribed  tha 
must  sell  at  his  office.  Only  inferentially,  and  from  the  reqniremi 
of  his  notice  of  sale,  is  that  the  place  fixed.  Bat  we  do  not  car 
rest  this  question  upon  the  peculiar  phraseology  of  the  statute, 
regard  tbe  notice  of  sale  as  a  vital  matter  in  tax-aale  proceed!: 
In  that  notice  time,  place,  and  description  are  matters  of  substa 
While  defects  in  any  of  these  matters,  if  not  such  as  to  mislead,  i 
be  mere  irregularities,  yet  entire  omission  of  either  is  fatal.  A 
for  taxes  is  the  exercise  of  a  statutory  power,  and  one  eonditic 
upon  certain  essential  prerequisites.  One  is  that  a  proper  and 
ficient  notice  of  the  sale  be  given.  Withoot  such  a  notice,  the  pc 
to  sell  does  not  exist.  The  statute  names  tbe  essentia)  facts  in  i 
a  notice.  An  entire  omission  of  any  one  is  something  more  tbi 
mere  irregularity.  Cooley,  in  bis  work  on  Taxation,  (page  386,)  i 
of  this: 

"This  is  one  of  the  moat  important  of  all  the  safeguards  which  have 
deemed  necessary  to  protect  the  interrata  of  parties  taxed;  and  nothing 
be  a  aubatitute  for  it,  or  excuse  the  failure  ti>  give  it.    The  notice  bei 
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prerequisite  to  the  officer's  authority,  the  fact  that  in  the  particular  case  it  can 
be  shown  that  the  party  concerned  was  fully  aware  of  the  proceedings,  will 
be  of  no  avail  in  supporting  them.  He  is  under  no  obligation  to  take  notice 
o(  the  proceedings,  unless  duly  notified.  Mere  informalities  or  unimportant 
Tarfanoes  in  any  attempt  to  comply  with  the  law  may  not  be  fatal,  but  vari- 
ance  in  substance  cannot  be  overlooked. " 

This  general  statement  of  the  law  the  author  follows  with  a  num- 
ber of  specifications,  fortified  by  a  loiig  list  of  authorities,  which 
*201  it  will  be  unnecessary  to  *oite  here.  Their  universal  voice  is 
that  an  entire  omission  of  any  essential  fact  from  the  notice 
is  a  fatal  defect;  and  that  place  and  time  are  essential  facts  both  in 
the  sale  and  in  the  notice  of  sale.  We  oonolude,  therefore,  that  the 
mling  of  the  district  court  against  the  tax  title  must  be  sustained. 

The  oonrt  found  the  amount  due  the  plaintiff  on  account  of  the 
taxes,  but  failed  to  adjudge  it  a  lien  or  decree  a  foreclosure.     This 
is  alleged  as  error.     If  this  had  been  an  action  for  the  recovery  of  the 
land,  then,  under  section  142  of  Comp.  Laws  1879,  p.  967,  the  claim 
must  have  been  sustained,     Fairbanks  v.  Williams,  ante,  *16.     But 
an  action  to  quiet  title  is  not  an  action  for  the  recovery  of  the  land. 
Indeed,  in  this  case  the  plaintiff  alleged  in  his  petition  that  he  was 
in  the  actual  possession.     Can  the  plaintiff,  not  proceeding  under  said 
section  142,  but  in  an  ordinary  equitable  action,  obtain  a  decree  of 
foreclosure  of. a  tax  lien?    It  is  undoubtedly  true  that,  by  statute, 
taxes  are  made  a  lien,  and  that  equity,  when  it  takes  jurisdiction, 
enforces  ^  lien  by  foreclosure  and  sale.     But  has  equity  any  juris* 
diction  in  this  case?    Can  the;  holder  of  a  tax  lien  foreclose  it  as  he 
would  a  mortgage  lien  ?     We  think  not.     The  statute  has  prescribed 
the  proceedings  in  reference  to  taxes,  tax  sales,  redemptions,  and 
also  to  secure  the  rights  of  tax  purchasers ;  and  whenever  these  pro- 
ceedings apply,  a  party  may  not  invoke  the  general  jurisdiction  and 
proceedings  of  the  courts.     Counsel  contends  that  there  is  no  ade- 
quate remedy  at  law,  and  therefore  he  has  a  right  to' go  into  equity. 
We  think  the  statute  furnishes  him  several  remedies.     If  he  be  out 
of  possession,  he  can  proceed  under  said  section  142.     If  he  be  in 
possession,  and  his  deed  recorded  and  regular  on  its  face,  five  years 
will  give  him  the  land.     Section  141.     If  the  original  owner  seeks 
to  dispossess  him,  then,  under  said  section  142,  he  either  retains 
possession  or  obtains  his  taxes.     If  his  deed  be  adjudged  invalid,  as 
in  this  case,  on  account  of  a  defect  in  the  sale,  then,  under  section 
146,  he  may  recover  his  money,  and  ten  per  cent,  interest,  from  the 
county.     It  seems  to  us  that  the  statute  has  given  ample  pro- 
*202    tection  and  abun'^dant  remedies  to  purchasers  at  tax  sales  and 
holders  of  sale  certificates  or  tax  deeds.     We  think,  therefore, 
in  this  respect  the  ruling  of  the  district  court  was  correct.     This  dis- 
poses of  the  case  so  far  as  the  plaintiff  in  error  is  concerned. 
»    Defendant  has  filed  a  cross-petition,  in  which  he  challeDgcs  the  in- 
teresi  allowed  by  the  court  on  the  taxes,  to-wit,  fifty  per  cent,  to  the 
of  the  deed,  and  twenty  per  cent,  upon  the  sum  then  due  there- 
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after.  Defendant  in  the  ooart  below  filed  his  answer,  aBking  afE 
ative  relief,  that  plaintiff's  deed  be  declared  Toid,  and  his  title  qnie 
This  relief  he  obtained.  It  is  a  familiar  rule  that  he  who  asks  eq 
must  do  equity.  Seeking  to  destroy  plaintiff's  title,  he  mnet  dischi 
plaintiff's  lien ;  and  he  oaght  not,  by  going  into  equity,  to  reduce 
rights  which  plaintiff  would  have  at  law.  If  he  broaght  ejectm 
section  143  wonld  fix  the  amount  of  interest.  It  is  not  equity 
by  changing  the  form  of  his  action  he  can  reduce  that  interest.  ' 
section  gives  "all  interest  and  costs  as  allowed  by  law  ap  to  the 
of  the  tax  deed,"  and  twenty  per  cent,  thereafter.  The  tweoty 
cent,  being  expressly  named,  cannot  be  questioned ;  but  what  is  mi 
by  "the  interest  allowed  by  law?"  We  think  it  means  the  intf 
required  for  redemption;  that  is,  the  special  provision  regalatin; 
tereat  on  taxes,  and  it  seems  that  this  language  more  naturally 
properly  refers  to  suoh  spffoial  provision.  The  rate  named  aftei 
deed,  twenty  per  cent.,  indicates  tbat  the  rate  up  to  that  time 
the  rate  at  which  the  taxes  prior  would  be  computed  for  the  deet 
by  redemption  to  prevent  the  issue  of  the  deed.  This  section 
been  in  force  for  many  years,  and  such  we  believe  to  have  been 
versally  recognized  as  its  meaning.  This  general  reo<^nitioD  i 
small  evidence  of  the  real  intent  of  the  legislature.  We  suppose 
amount  found  due  by  the  court  draws  interest  from  the  date  of 
d«cree  at  seven  per  oent.,  as  any  ordinary  judgment.     We  see  not 

giving  a  higher  rate  of  interest. 
*308     *The  judgment  of  the  district  court  will  be  affirmed.     I 

party  will  pay  the  cost  of  his  own  proceedings  in  error  in 
court. 

(All  the  justices  concurring.] 


Jaubs  Fbazeb  v.  E.  G.  Bbntor. 

Jul7  Term,  1880. 

Injunction:  Dissolution:  Case  Stated.  On  the  tenth  iny  of  Decei 
1879,  plaiutiff  filed  a  petition  in  the  district  court  of  Smith  county,  t 
Join  the  defendant  from  selling  or  otherwise  disposing  of  a  certain  pn 
sorynoteand  a  chattel  mortgt^e given  tosecure  theBtiDi&  A  tempi 
injunction  was  allowed,  at  the  date  of  filing  the  petition,  by  the  pn 
Judge  of  the  county.  On  December  30th,  following,  a  motion  was  I 
by  the  district  Judge  to  dissolve  the  iujunction,  on  the  ground  tha 
facta  stated  in  the  petition  were  insuificient  to  Justify  the  granting  o 
injunction.  It  was  conceded  tbat  the  petition  was  CataUy  defective, 
an  amended  petition  was  presented,  stating  a  good  causa  for  an  ini 
tion,  but  Bwom  to  on  December  29, 1879.  Sa  other  affidavits  were 
The  district  judge  dissolved  the  injunction.  Beld  not  error,  as  i: 
not  clearly  appear  that  the  facts  atat«d  in  the  amended  petition  ex 
on  December  10, 1879,  at  the  time  the  order  of  Injunction  was  alio 
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Error  from  Smith  district  court. 

Aetion  brought  by  Frailer  against  Benton,  to  enjoin  the  defendant 
from  selling  or  otherwise  disposing  of  a  certain  promissory  note  and 
a  chattel  mortgage  given  to  secure  its  payment.  January  3,  1880, 
in  yacation,  the  district  judge  sustained  the  defendant's  motion  to 
dissolve  a  temporary  injunction  theretofore  allowed  in  said  action  by 
the  probate  judge. 

Com  d  Rayce^  for  plaintiff  in  error. 

Burr  d  White,  for  defendant  in  error. 

*S04  *HoBTON,  G.  J.  On  the  tenth  day  of  December,  1879,  plaintiff 
filed  his  petition  in  the  district  court  of  Smith  county,  to  enjoin 
the  defendant  from  selling  or  otherwise  disposing  of  a  certain  promis- 
sorynote  of  f  800,  and  a  chattel  mortgage  given  to  secure  the  same,  all 
executed  by  plaintiff  to  defendant  in  1879,  in  part  payment  of  seven- 
teen horses  bought  during  that  year  of  defendant  by  plaintiff.  A 
temporary  injunction  was  allowed  by  the  probate  judge  of  the  county 
on  the  same  day  the  petition  was  filed.  Application  was  made  on 
December,  80,  1879,  to  the  district  judge  of  the  district  embracing 
Smith  county,  to  vacate  and  dissolve  this  injunction.  Upon  a  hear- 
ing at  chambers,  the  motion  was  sustained,  and  the  injunction  dis- 
solved.    This  ruling  the  plaintiff  seeks  to  have  reversed. 

It  is  conceded  that  the  original  petition  was  insufficient  to  support 
the  injunction,  but  on  December  29,  1879,  kn  amended  petition  was 
filed.  Both  petitions  were  before  the  judge  on  the  application  to  dis- 
solve, and  plaintiff  claims  that  as  he  had  a  right  to  file  an  amended 
petition,  and  as  such  amended  petition  stated  a  good  cause  for  an  in- 
junction, the  motion  should  have  been  overruled,  and  the  injunction 
continued.  Treating  the  amended  petition  as  a  petition  and  an  affi- 
davit, we  see  no  error  in  the  ruling  of  the  judge  in  dissolving  the  in- 
junction. It  was  improvidently  granted  in  the  first  instance.  A  state 
of  facts  true  on  December  29, 1879,  the  date  of  the  jurat  to  the  amended 
petition,  may  not  have  existed  on  December  10th,  many  days  prior 
hence  it  cannot  be  said  that  the  amended  petition  sustained  the 
original  injunction.  Where  an  amended  petition  is  filed  to  sustain 
an  injunction  theretofore  granted,  and  to  supply  omissions  or  other 
defects  in  the  original  petition,  and  no  other  affidavits  are  presented 
to  uphold  the  order  of  injunction,  the  oath  thereto  should  show  that 
the  facts  therein  alleged  are  true  at  the  date  of  the  filing  of  the 
amended  petition,  and  were  also  true  at  the  filing  of  the  orig- 
*206  inal  petition.  The  district  judge,  in  his  discre*tion,  might 
have  allowed  the  defendant  time  to  file  counter-affidavits  to  the 
amended  petition,  and,  if  it  had  not  been  overborne  by  an  adverse 
showing,  the  injunction  might  have  been  continued.  As  the  amended 
petition  only  purported  to  be  true  on  December  29,  1879,  we  can- 
Dot  interfere  with  the  order  of  the  judge  holding  it  insnfficient.  The 
judge  had  no  right  to  refuse  to  consider  the  petition  of  December  29th 
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as  an  amended  petition,  bat  bis  action  was  an  immaterial  error, 
the  facts  therein  stated  were  onl;  alleged  to  be  true  on  December  2£ 
long  after  the  granting  of  the  order  of  injunction  intended  to  be 
held  b;  sQcb  petition. 

The  order  of  the  district  judge  will  be  affirmed. 

(All  the  justices  ooncurriug.) 


Board  or  Coh'bs  of  Habvbt  Go.  v.  Qeobob  D.  Munobs  and  otfai 
July  Term,  1880. 

1.  Bonds:  Offlolal:  Coonty  Treasurer.  Since  the  change  of  the  oblige 
the  bonds  of  county  treasurers  by  the  legislature  of  1868,  in  the  gen 
reTlsion  of  the  statutes,  from  "the  board  of  county  commissionera 
"the  state  of  Kansas,"  the  case  of  Jackson  Co.  v.  &att,  6  Kan.  *14, 
DO  longer  applicable  in  regard  to  Instituting  and  maintaining  act 
against  county  treasurers  and  their  sureties  on  treasurera'  official  bo 
The  board  of  county  commissioners  can  maintain  an  action  now  ii 
name  to  recover  only  the  state  and  county  funds.  The  state,  howt 
may  sue  for  all  the  delinquencies,  and  county  attorneys  hare  full  anl 
ity  to  use  the  name  of  the  stale  in  their  respectlTe  conntiea  in  aotioo 
such  official  bonds  to  restore  such  delluquencies  to  tbe  treasury.* 

3.  .    Unless  the  official  bond  of  a  county  treasurer  in  terms  says 

it  is  to  have  a  retroactive  effect,  it  does  not  covei  past  delinquenciet 

Brror  from  Haxvey  diatriot  court. 

Action  upon  the  official  bond  of  defendant  Munger,  as  coi 
*306     treasurer ;  and  the  caoee  having  been  remanded  by  thia  *g 

to  tbe  court  belov  for  further  proceedings,  the  plaintifi 
the  fifteenth  day  of  August,  1879,  with  leave  of  tbe  court,  filei 
amended  petition,  setting  out,  among  other  things,  that  the  def 
ant,  George  D.  Munger,  was,  on  tbe  fifth  day  of  Novembei,  1 
elected  to  the  office  of  county  treasurer  of  Harvey  county,  Ean 
that  be  immediately  entered  upon  the  performance  of  the  duti< 
the  office;  and  that,  being  required  so  to  do,  he  did,  on  thetwe 
fifth  day  of  October,  1873,  give  an  additional  bond  to  the  stal 
Kansas,  in  the  penal  sum  of  $X0,UOO,  conditioned  as  follows : 

"The  conditions  of  this  obligation  are  that,  whereas,  theabove-bon 
George  D.  Hunger  was,  on  the  fifth  day  of  November,  1872,  elected  U 
office  of  county  treasurer  of  Harvey  county;  now.  If  the  said  George  D. ; 
ger  shall  safely  keep  all  moneys  which  may  be  collected  or  received  by 
or  which  may  otherwise  come  into  his  hands  by  virtue  of  his  office,  am 
the  same  over  to  the  proper  person  or  authority,  and  shall  honestly  and  1 
fully  dlAcharge  and  perform  all  and  singular  his  duties  as  treasurer  ac 
Ing  to  law  during  his  continuance  In  office,  then  this  obligation  shall  be 

>Bee  Riddel  v.  School-District,  15  Ean.  'IBS,  and  note. 
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otherwise,  to  remain  in  full  force  and  effect.    This  is  given  as  an  additional 
bond.- 

This  bond  was  signed  by  himself  and  the  other  defendants  as  sure- 
ties.    The  amended  petition  also  set  ont  that,  from  the  time  the  de* 
fendant  Hunger  entered  upon  the  discharge  of  his  duties  as  treas- 
urer until  the  expiration  of  his  term,  to- wit,  till  July  7,  1874,  there 
had  been  paid  into  the  treasury  of  Harvey  county  to  the  defendant 
Hunger,  as  treasurer  of  said  county,  state  fund  to  the  amount  of 
$9,833.05;  connty  fund  to  the  amount  of  $21,080.98;  township  fund 
to  the  amount  of  $4,421.49 ;  railroad  bond  interest  fund  to  the  amount 
of  $5,440.55 ;  sinking  fund  to  the  amount  of  $1,169.93;  Marion  county 
bridge  fund  to  the  amount  of  $687.02;  district-school  fund,  $11,- 
844.38;  school-bond  interest  fund,  $5,241.30;  city  fund,  $2,268.08 ; 
and  penalty  fund,  $6,193.67/ — making  in  the  aggregate  the  sum  of 
$68,130.40;  and  that  at  the  expiration  of  the  term  of  oflBce  of  said 
Hunger,  he,  the  said  Hunger,  had  in  his  bands,  of  the  amount 
t807     so  received,  $13,708.37,  *and  that  be  wholly  neglected,  failed, 
and  refused  to  pay  over  to  his  successor  in  office,  or  account 
for,  the  said  sum,  to-wit,  the  sum  of  $13,708.37,  for  which  amount, 
with  interest,  the  plaintiff  prayed  judgment.     To  this  amended  peti- 
tion the  defendants  filed  a  motion  requiring  the  plaintiff,  among 
other  things,  to  strike  from  its  said  amended  petition,  as  redundant 
and  irrelevant,  all  allegations  of  demands  against  the  defendants  for 
other  than  the  state  and  county  funds,  that  is  to  say,  the  motion  re- 
quired the  plaintiff  to  strike  from  its  petition  all  demands  against  the 
defendants,  save  for  the  $9,833.05.  of  state  fund,  and  the  $21,080.98 
of  county  fund;  and  the  motion  further  required  the  plaintiff  to  amend 
its  amended  petition  so  as  to  show  how  much  of  said  $9,833.05  of 
state  fund  had  been  collected,  and  how  much  disbursed,  prior  to  the 
date  of  the  bond  sued  upon.     This  motion  was  heard  at  an  adjourned 
term  of  the  court  below,  on  the  twenty-second  day  of  December,  1879, 
when  the  court  caused  the  following  entry,  among  others,  to  be  made : 

"And  the  court  having  heard  the  argument  of  counsel,  and  being  fully  ad- 
vised in  the  premises,  does  sustain  said  motion  in  part,  and  does  order  and 
adjudge  that  the  plaintiff  strike  frotoi  its  petition  all  allegations  of  demands 
a§^Q8t  the  said  defendants  for  other  than  state  and  county  funds,  and  that 
the  plaintiff  so  amend  its  said  petition  by  stating  what  amount  of  money  was 
received  by  the  defendant  Munger  prior  to  the  execution  of  the  bond  sued  on» 
and  how  much  of  the  money  so  received  by  said  Munger  prior  to  tlie  execu- 
tion of  said  bond  had  been  by  said  defendant  Munger  disbursed  prior  to  the 
execution  thereof.** 

—To  all  of  which  rulings  and  orders  the  plaintiff  duly  excepted,  and 
was  given  until  January  20,  1880,  to  comply  with  the  order  of  the 
court,  or  make  a  case  for  the  supreme  court.  The  plaintiff,  choosing 
to  stand  upon  its  petition,  brings  the  case  here  to  reverse  the  order 
of  the.  court  below. 

John  Reidt  for  plaintiff  in  error. 

Bowman  d  Bucher,  for  defendants  in  error. 
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*208  *HoBTOK,  C.  J.  The  bond  apon  which  suit  was  brought, 
sbovn  by  the  record,  was  execated  October  25,  1873,  by  Geoi 
D.  Munger  and  hie  sureties,  to  the  state  of  Kansas,  conditioned 
the  honest  and  faithful  discharge  of  the  official  duties  of  said  Mi 
ger,  as  treasurer  of  Harvey  county,  in  collecting  and  paying  over 
moneys,  according  to  law,  that  should  come  into  his  hands  by  vir 
of  his  office. 

The  first  question  presented  for  our  consideration  is  whether 
board  of  county  commiBsioners  is  authorized  to  maintain  an  act 
against  the  county  treasurer  and  his  sureties,  on  the  treasurer's  < 
cial  bond,  to  recover  any  funds  other  than  those  belonging  to 
county  and  state  ? 

In  the  case  of  Jackson  Go.  t.  Craft,  0  Kan.  *145,  it  was  held  t 
the  board  of  county  commissioners  might  sue  for  all  delinqueuo 
The  opinion  in  that  case  shows  that  Craft  held  his  office  from  Janu 
8, 1864,  to  January  9, 1866 ;  that  the  suit  was  commenced  Septem 
10,  1806.  At  that  time,  the  county  treasurer's  bond  was  given 
"tbe  board  of  county  commissioners,"  (Comp.  Laws  1863,  p.  431 
104,)  in  which  name  counties  sue  and  are  sued.  Within  the  j 
viaioua  of  section  28  of  the  Code,  (then  section  34,  Comp.  Laws  IE 
p.  129,)  providing  that  a  person  with  whom  or  in  whose  name  ac 
tract  is  made  for  the  benefit  of  another  may  bring  an  action  with 
joining  with  him  the  person  for  whose  beneht  it  is  prosecuted,  the 
cision  of  the  GommissioDers  t.  Craft,  supra,  was  indisputably  corr 
In  the  general  revision  of  tbe  statutes  by  the  legislature  in  1868, 
some  reason  or  other  it  was  deemed  wise  to  change  the  oblige* 
county  treasurers'  bonds.  Section  61,  Gen.  St.  1868,  p.  268,  (Co: 
Laws  1879,  p.  283,  §  61,)  preacrlhea  that  each  county  treasurer  si 
before  be  enters  upon  the  discharge  of  his  duties,  execute  to  the  s 
of  Kansas  his  official  bond.  In  view  of  the  statutory  change  in 
obligee  of  bonds  of  this  character,  and  the  absence  of  any  expraas 
tbority  in  the  statute  for  the  board  of  county  commissiot 
*20d  to  sue  for  *all  moneys,  whether  belonging  to  the  state,  oou: 
township,  school-district,  or  other  fund,  we  are  of  tbe  opii 
that,  under  section  28  of  the  Code,  the  action  in  the  court  below 
the  recovery  of  the  alleged  defaults  and  deficits  belongiug  to  the 
riouB  funds  received  by  If unger  as  county  treasurer  cannot  be  m 
tained  in  the  name  of  the  board  of  county  commiaaioners  of  the  coi 
oF  Harvey.  The  statute  does  authorize,  however,  the  action  U 
brought  in  the  name  of  the  state,  the  obligee  named  in  the  bond, 
all  such  delinquenoies. 

Aathe  atatute  (Comp.  Lawa  1879,  p.  959,  §  lt)3]  makes eaoh  coi 
responsible  to  the  atate  for  the  full  amount  of  tbe  taxes  levied  by 
for  state  purposes,  the  court  below  properly  held  that,  for  the  re 
ery  of  the  state  and  county  funds,  the  board  of  county  commissio: 
could  rightfully  maintain  the  suit;  but  as  no  similar  provision  of 
exists  as  to  the  other  funds  mentioned  in  the  amended  petitioo. 
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allegations  conceming  township,  school-district,  and  like  sums,  were 
irrele?ent.  The  oonclasion  that  an  action  to  recover  delinquencies 
on  a  county  treasurer's  bond  in  the  name  of  the  board  of  county 
commissioners  must  be  confined  to  the  state  and  county  funds,  need 
not  tend  towards  producing  a  multiplicity  of  suits,  as,  under  the  stat- 
ute, the  state  may  sue  for  all  the  funds,  and  all  moneys  in  this  way 
may  be  restored  to  the  treasury  when  collected.  Then,  again,  county 
attorneys  are  possessed  of  full  authority,  in  such  matters,  to  sue  in  the 
name  of  the  state  within  their  respective  counties,  and  therefore  can  as 
well  prosecute  actions  to  recover  tlie  whole  of  any  official  delinquency 
in  the  name  of  the  state  as  in  the  name  of  the  board  of  county  com- 
missioners. State  V.  Faulkner,  20  Ean.  641;  State  v.  Marion  Co., 
21  Kan.  *419.  So  it  cannot  be  said  that  the  state,  counties,  cities, 
towns,  and  school- districts  must  necessarily  sue,  each  for  its  own  por- 
tion of  the  funds,  for  such  delinquency.  In  this  very  case,  the  neces- 
sity of  prosecuting  this  proceeding  might  probably  have  been  avoided, 
if,  instead  of  standing  by  the  petition,  the  plaintiff  had  ob- 
*210  tained  leave  of  the  court  to  *amend  by  substituting  the  state 
of  Kansas  as  plaintiff.  If  the  counsel  of  plaintiff  believes  he 
has  merits  in  his  demand  for  the  recovery  of  the  funds  stricken  out  of 
the  petition,  he  can  yet  ask  leave  to  make  such  amendment.  At- 
chison V.  Twine,  9  Kan.  *350 ;  Hanlin  v.  Baxter,  20  Kan.  134;  Paola 
Town  Co,  V.  Krutz,  22  Kan.  *726.  Our  attention  has  been  particu- 
larly called  to  the  case  of  Mower  Go.  v.  Smith,  22  Minn.  97.  We 
have  examined  the  case  carefully,  but  think  that,  owing  to  the  pro- 
visions of  the  statutes  of  Minnesota  differing  from  those  of  our  state, 
the  case  is  not  conclusive  against  the  views  herein  indicated. 

In  regard  to  the  second  question  submitted,  we  think  that  the  court 
erred  in  requiring  the  plaintiff  to  amend  its  petition  so  as  to  show 
how  much  of  the  state  and  county  funds  had  been  received  and  dis- 
bursed by  Munger  before  the  execution  of  the  bond  sued  on.  It  is 
true  that  the  bond  has  no  retroactive  effect,  and  does  not .  cover  past 
delinquencies.  It  is  likewise  true  that  the  sureties  are  only  liable 
for  moneys  in  the  hands  of  Munger  at  the  date  of  the  execution  of 
the  bondy  and  for  moneys  received  by  him  subsequently  to  the  date 
of  the  bond,  and  before  the  expiration  of  his  term;  but  the  moneys 
disbursed  must  be  alleged  as  a  defense,  and  need  not  be  pleaded  by 
the  plaintiff •  Again,  the  allegations  in  the  petition  are  that,  at.  the 
time  of  the  expiration  of  the  term  of  office  of  Munger,  as  treasurer, 
he  had  in  his  hands,  of  the  moneys  so  collected  and  received,  $13,- 
708.37,  and  that  he  neglects  and  refuses  to  turn  over  or  account  lor, 
to  his  successor  in  office,  the  said  sum  of  $13,708.37,  belonging  to 
the  treasury  of  Harvey  county,  and  these  allegations  are  sufficiently 
definite  and  certain. 

The  case  will  be  remanded  to  the  court  below,  with  directions 
that,  if  no  application  is  made  to  amend  the  petition  by  substituting 
the  state  of  Kansas  as  plaintiff,  the  order  of  the  court  sustaining 
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the  motion  to  strike  from  the  petition  all  allegfttions  of  dem 
agaiQBt  defendantB  for  other  than  state  and  con&ty  taai 

•211     affirmed,  and  the  order  of  the  oonrt  "reqniring  the  petitic 
be  amended  so  as  to  abow  how  mnoh  money  vas  received 

disbarsed  by  Munger  prior  to  the  execution  of  the  bosd  be  ororr 

The  costs  will,  in  any  event,  be  divided  between  the  parties. 
(All  the  justices  concurring.) 


CiTT  or  SoLo^DH  V.  Jahes  Hdsbbs. 
July  Term,  1880. 

L  Evidence;  iDcorporatlon  of  City:  Judioial  ITotioe.  Wbereana 
for  the  violation  of  a  citj  ordinance  is  commenced  and  prosecuteif  ti 
victlon  and  sentence  before  the  police  judge  of  such  d^,  and  the  c 
then  taken  by  the  defendant  on  appeal  to  the  district  court,  the  district 
should,  with  refeireiice  tosQcb  case,  take  judicial  notice  of  the  iacoi 
lion  of  auch  city,  and  of  the  existence  and  substance  of  lie  ordina 
[OlHthe  V.  Tbomaa,  26  Kan.  234;  Smith  v.  Erapotia,  27  Ean.  530.] 

2.  Uunioipal  Corporatioas :  City  prdinanoa.  Where  the  council 
city  of  the  third  class,  at  a  meeting  where  all  the  members  of  the  co 
and  the  mayor  are  present,  take  steps  to  pass  a  certain  city  ordin 
and  afterwards,  at  an  adjourned  meeting  of  said  council,  pass  such 
nance,  held,  that  the  ordinance  may  be  valid  notwithstanding  thf 
that  no  ordinance  bad  previously  been  passed  dxingthe  times  for  ha 
the  regular  meetings  of  the  city  council.  And  where  the  records  o 
city  council  show  that  the  ordinance  was  aa  a  whole,  and  each  a< 
thereof  separately,  adopted  by  a  majority  of  all  the  members  of  th 
council  elected,  and  that  there  was  no  vote  against  the  ordinanoe,  o 
part  thereof,  and  that  each  section  of  the  ordinance  was  considerei 
arately,  and  that  upon  the  adoption  thereof  theye^and  nays  weret 
held,  that  the  ordinance  may  be  valid,  although  Che  records  of  tbi 
council  may  not  show  in  terms  that  the  yeas  and  nays  were  taken 
the  final  passage  of  the  ordinance  as  a  whole. 

Appeal  from  DiddoBon  district  oonrt. 

Proaectition  for  selling  intozlGatinft  liquor  without  duly  takin; 
and  having  s  lioense  so  to  do.  Trial,  oonviotion,  and  senten 
the  defendant,  Hughes,  at  the  September  term,  18T9,  of  the  dii 

court. 
*S13     *Stambaitgh  A  Hwd  and  Mohler  d  Cunningham,  for  sppel 
0.  L.  Moore  and  John  Q.  Spivey,  for  appellee. 

Valbntinb,  3,  This  was  a  pro&eontion  in  the  name  of  the  ci 
Solomon,  a  city  of  the  third  class,  against  James  Hughes,  fo 
violation  of  a  certain  city  ordinance.  The  action  was  commence 
fore  the  police  judge  of  said  city,  before  whom  the  defendant 
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tried«  eonvioted,  and  sentenced.  The  defendant  then  appealed  to 
the  district  court,  where  he  was  again  tried,  convicted,  and  sentenced; 
and  he  now  appeals  to  this  court. 

About  the  only  question  involved  in  the  case  is  whether  the  district 
court  could,  in  such  an  action  as  this,  take  judicial  notice  of  the  in- 
corporation of  said  city  and  of  its  ordinances.     We  suppose  that  it 
will  be  admitted  that  the  police  judge,  who  was  an  officer  of  said  city, 
and  the  one  before  whom  the  case  was  originally  prosecuted,  could 
not  only  take  judicial  notice  of  the  incorporation  of  his  own  city,  and 
of  the  existence  and  substance  of  its  ordinances,  but  that  it  was  his 
imperative  duty  to  do  so.     And  when  the  case  was  taken  on  appeal 
from  the  police  judge  to  the  district  court,  we  think  it  was  not  only 
within  the  power,  but  it  was  also  the  duty,  of  the  district  court  to  try 
the  ease  in  the  same  manner  that  it  should  have  been  tried  before  the 
police  judge.     The  district  court  was,  in  fact,  substituted  for  the  time 
being  for  the  police  judge;  and  whatever  the  police  judge  could  have 
taken  judicial  notice  of  while  the  case  was  in  bis  eourt,  the  district 
court  could  and  should  take  judicial  notice  of  after  the  removal  of  the 
case  to  the  district  court;  and  as  there  was  no  necessity  to  introduce 
evidence  in  the  police  judge's  court  to  show  the  incorporation  of  the 
city  of  Solomon,  or  the  existence  of  its  ordinances,  we  think  there 
was  no  necessity  to  introduce  such  evidence  in  the  district  court. 
And  what  did  not  need  to  be  proved,  did  not  need  to  be  alleged. 
*218     The  defendant  claims  that  the  ordinance  under  which  he*  was 
prosecuted  was  not  and  is  not  valid ;  but,  as  both  the  police 
judge  and  the  district  court  held  it  to  be  valid,  we  think  it  devolves 
npon  the  defendant  to  show  its  invalidity.     This  he  has  not  done. 
The  ordinance  was  adopted  under  the  following  circumstances :     No 
ordinance  bad  ever  been  passed  fixing  the  time  for  holding  the  regular 
meetings  of  the  city  council;  but  it  nevertheless  met  from  time  to 
time,  whenever  it  was  thought  that,  its  services  were  required.     On 
May  32, 1878,  it  had  a  meeting.     At  this  meeting  the  mayor  and  all 
the  councilmen  were  present.     At  this  meeting  they  took  certain  steps 
towards  having  the  said  ordinance,  under  which  the  defendant  was 
prosecuted,  drawn  up  for  the  purpose  of  having  it  adopted,  and  did 
wme  other  business,  and .  then  adjourned  to  meet  again  on  May  27, 
1878.     On  May  27tb,  they  met  pursuant  to  adjournment,  the  mayor 
and  all  the  councilmen  being  present,  and  did  some  business,  and 
adjourned  to  meet  again  on  May  81,  1878.     On  May  81st,  the  coun- 
cil met  again,  the  mayor  and  one  of  the  councilmen  being  absent. 
All  the  other  councilmen,  including  the  president  of  the  council,  were 
present.    At  this  meeting  they  passed  said  ordinance.    The  ordi- 
nance was  first  read,  and  then  re-read,  and  considered  and  adopted  by 
sections.     The  yeas  and  nays  were  taken  on  the  vote  on  the  adoption 
of  each  section,  and  every  one  of  the  members  of  the  council  pres- 
ent (except  the  president,  who  did  not  vote)  voted  in  favor  of  the 
adoption  of  each  section;  and  those  voting  in  favor  of  each  section 
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were  ei  majority  o(  all  the  members  of  the  cooocil  elected.  All 
foregoing  the  journal  of  the  council  proceedingB  Itaelf  shows, 
ordinance  was  tben  pat  upon  its  final  passage  as  a  whole,  and 
adopted  unanimously.  The  vote  was,  in  fact,  taken  by  yeas 
nays ;  but  this  the  record  of  the  connoil  proceedingB  does  not  : 
show.  Upon  tbis  matter,  the  record  reads  as  follows:  "On  mo 
the  ordinance  was  then  adopted,  as  a  whole,  as  read;  no  dissei 
voice."  Upon  the  facts  of  this  case,  we  think  tbat  the  ordinance 
a  valid  ordinance. 

.    Tbe  judgment  of  tbe  court  below  will  be  affirmed. 
(All  tbe  JQsticea  ooncarring.) 


*214    'In  re  Petition  of  Dahiil  A.  MiLLntaiOM,  for  a  Writ  of 
beat  Gvput. 

July  Term,  1880. 

1.  Contempt!  Power  to  Ponlsli  for.  Oourtsttf  rocord  ham  an  tnh 
power  to  punish  for  disorderly  conduct  in  the  court-room,  reslBtai 
their  process,  or  any  other  inlerference  with  their  proceedings  i 
amounts  to  actual  contempt.' 

8.  :  Limit  of  Power.    Section  2  of  chatter  28,  Oomp.  Laws 

places  no  limit  on  the  power  of  the  district  court  in  matters  of  contt 
but  only  upon  thatof  the  district  judge  at  chambers. 

3.  Coorta:  Ternuof:  Adjournment:  Jurisdiction.  OaMayl3,lSi 
order  was  entered  in  the  district  court  of  Cowley  county  adjoumir 
court  until  Monday,  May  17th.  That  was  the  day  fixed  by  law  fc 
commencement  of  the  term  of  the  district  court  of  Sedgwick  com 
county  in  the  same  Judicial  district.  Tbat  term  commenced  on  tha 
and,  the  reguiiir  judge  being  absent,  a  judge  pro  tern,  was  elected, 
held  court  ou  both  the  17th  and  13th.  The  regular  judge  was  presc 
Cowley  county,  and  assumed  to  hold  court  pursuant  to  adjournme 
the  17th  and  18th,  and  at  the  time  the  dictrict  court  of  Sedgwick  c< 
was  in  seesfon.  Held,  that  such  order  of  adjournment  was  void; 
the  term  of  the  district  court  of  Cowley  county  was,  on  those  days 
ponded  or  closed  by  tbe  commencement  of  the  term  In  Sedgwick  co 
aud  that  the  proceedings  on  those  days  in  Cowley  county  were  exi 
diclat  and  void;  and  thata  defendant  tried  and  sentenced  uponthost 
was  entitled  to  a  discharge  upon  habeas  oorpuM.* 

Origiaat  proceedings  in  hdbeat  eorput. 

■A  court  of  common  law  has  power  to  punish  as  a  contempt  the  pnbllcat 
a  newspaper  of  words  designed  to  bring  contempt  npon  courts  In  the  exert 
their  Judicial  functions.    In  re  Chea*emaii,  (H.  J.)  6  Atl.  Rep.  (US. 

>  Bee  Earii  v.  Baria,  2T  Kao.  S89;  Commonwealth  Co.  v.  Brown,  96  Ean.  86 
V.  Sute,  80  Ean.  302, 2  Pac  Bep.  155. 
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Petition  for  a  writ  of  habeas  corptu,  filed  in  this  court  on  the  twen- 
ij-eighth  day  of  May,  1880,  by  Daniel  A*  Millington,  who  also  ap- 
pealed  from  the  judgment  against  him  in  the  court  below. 

On  the  seventeenth  day  of  May,  1880,  Hon.  W.  P.  Campbell,  judge 
of  the  thirteenth  judicial  district,  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Cowley  county  a  certain  complaint  against  Milling- 
ton  and  another,  in  words  as  follows : 

rCourt  and  title  emitted.]  Now,  on  this  seventeenth  day  of  May,  A.  D. 
1880,  there  being  reasonable  grounds  for  believing  that  Daniel  A.  Mllllington 
and  Edwin  P.  Greer  are  the  editors,  publishers,  and  proprietors  of  a  weekly 
newspaper  called  the  Winfleld  Courier,  published  and  of  general  cir- 
^215  cnlation  in  the  county  of  Cowley;  and  tliat  heretofore,  to-wit,  *on  the 
twelfth  day  of  May,  inst,  the  said  Millington  and  Greer  caused  to  be 
published  in  said  paper  several  articles  of  and  concerning  a  certain  case  then 
pending  and  undetermined  in  this  court,  in  which  the  state  of  Kansas  was 
plaintiff  and  Charles  H.  Payson  was  defendant,  and,  among  other  things,  then 
and  there  published  the  following  language,  viz. : 

"The  Patson  Case. — ^Probably  no  case  was  ever  tried  in  this  county  which 
has  created  so  much  interest  as  the  trial  of  C.  H.  Payson,  Just  terminated, 
with  the  verdict  of  guilty,  in  the  district  court.  After  the  verdict,  large 
squads  of  men  were  gathered  on  each  corner,  discussing  with  much  warmth, 
and  criticising  scathingly  those  who  took  part  in  the  trial,  either  as  witnesses, 
attorneys,  jury,  or  judge.  The  majority  seemed  to  sympathize  strongly  with 
Fkyson,  eulogized  his  plea  in  his  own  defense  as  one  of  the  best  forensic  effoita 
ever  heard;  thought  that,  though  Payson  was  probably  guilty  of  something  bad, 
he  was  not  guilty  of  the  offense  charged  in  the  indictment,  and  that,  if  he  was 
guilty  of  another  offense,  the  prosecuting  witness  was  equally  guilty  of  the 
same  offense.  They  criticise  the  county  Morney  for  being  too  zealous  in' the 
prosecution,  the  judge  as  acting  as  prosecuting  attorney,  and  ruling  out  evi- 
dence supposed  to  be  favorable  to  Payson.  The  minority  seemed  to  be  equally 
sure  thai  Payson  was  guilty  as  charged,  and  had  been  given  a  fair  trial;  that 
Torrance  had  done  his  whole  duty,  and  nothing  more;  that  the  judge  was  fair 
and  impartial;  and  that  the  jury  could  not  have  done  otherwise  than  it  did. 
The  new  jury  of  the  whole  public  will  probably  never  be  able  to  agree.  '* 

And  again,  the  following  language,  viz.: 

"The  Court  as  Attornet. — The  boys  tell  us  that  in  the  trial  of  Payson, 
when  the  witness  Goodrich  was  on  the  stand  for  cross-examination,  Judge 
Campbell  took  the  witness  out  of  the  hands  of  the  attorneys  and  cross-exam- 
ined him  for  an  hour,  in  an  effort  to  make  him  contradict  himself.  This  re- 
minds us  of  a  case  before  Judge  Davis,  of  Blinois,  in  which  the  attorney  for 
the  proeecation  demanded  that  the  case  proceed  to  trial  at  the  time  set,  though 
the  attorney  for  the  defense  was  aheent.  Judge  Dayis  said:  'The  case  could 
go  to  trial,  but  would  mention  that  a  similar  case  happened  in  La  Salle  county, 
and  this  court  looked  to  the  interest  of  the  absent  attorney  for  the  defense, 
and,*  said  Judge  Davis,  'you  remember  that  we  beat 'em.*" 

And  again,  the  foUowing  language,  viz.: 

"County  Attorney  Torrance  has  won  additional  laurels  in  the  successful  con- 
duct of  the  Payson  case.  Some  are  inclined  to  divide  the  credit  equally  be- 
tween the  prosecuting  attorney  and  the  judge;  but  we  assert,  and  we  will  stick 
to  it,  that  Torrance  was  the  main  prosecutor.^ 

The  court  being  of  the  opinion  that  the  publications,  such  as  above  set  forth, 
oonceming  a  case  pending  in  court,  are  calculated  to  obstruct  and  embarrass 
the  administration  of  justice,  have  a  tendency  to  prejudice  the  public  concern- 
ing the  merits  of  the  case,  and  to  weaken  the  influence  and  authority  of,  and 
destroy  public  confidence  in,  the  tribunal  trying  the  cause,'and  as  such  are  a 
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contempt  of  court,  therefore  ordered  that  an  attachment  Issue  forthwith  against 
the  said  Millington  and  Greer,  and  that  they  be  brought  before  the  bar 

*216  of  *this  court,  and  be  required  to  answer  in  writing  and  under  oath 
the  matters  herein  set  forth  and  charged. 

On  the  same  day  the  respondents  were  arrested  upon  an  attach- 
ment issued  in  pursuance  of  the  foregoing  order,  and,  having  been 
brought  to  the  bar  of  said  court,  they  filed  a  verified  answer  to  the 
complaint,  as  follows : 

*^In  Vie  Matter  of  Daniel  A.  MUUngton  and  Edwin  P.  Oreer:  Now  come 
the  said  Daniel  A.  Millington  and  Edwin  P.  Greer,  editors  and  publishers  of 
the  Winfield  Courier,  and  for  answer  admit  that  the  said  Millington  caused 
the  language  complained  of  to  be  published  in  said  paper  of  May  13th  inst. 
For  further  answer,  they  say  that  the  said  Millington  is  the  responsible  editor 
of  said  paper,  and  that  the  said  Greer  is  not  to  blame  for  the  appearance  of 
the  said  language;  that  it  was  believed  by  the  said  Millington  that  the  case 
commented  on  was  not  then  pending  in  the  court,  but  had  been  disposed  of, 
and  could  not  be  affected  by  such  comments;  that  he  had  no  intention  to  em- 
barrass or  obstruct  the  administration  of  justice,  or  to  prejudice  the  public 
concerning  the  merits  of  the  case,  or  to  weaken  the  influence,  the  authority 
of,  or  destroy  public  confidence  in,  the  tribunal  trying  the  cause.  It  is  his 
opinion  that  the  two  articles  first  quoted  in  the  complaint  are  only  statements 
of  opinions  expressed  of  the  question,  on  which  he  withheld  his  own  views, 
and  that  the  last  quotation  is  a  harmless  joke,  which  would  have  no  tendency 
to  prejudice  any  one.  The  said  defendants  disclaim  any  intention  to  do  or 
publish  anything  in  these  matters  which  is  not  proper  in  legitimate  journal- 
ism. And  the  said  Daniel  A.  Millington  and  Edwin  P.  Greer  respectfully 
submit  that  this  court,  and  the  judge  thereof,  have  no  jurisdiction  to  try  and 
punisi)  them  for  the  supposed  offense  set  forth  in  the  order  for  their  arrest." 

Thereafter  on  that  day,  Millington  testified  substantially  as  follows : 

"My  name  is  Daniel  A.  Millington.  I  am  one  of  the  respondents  in  this 
proceeding.  I  am  the  responsible  editor  and  manager  of  the  Winfield  Courier, 
and  am  responsible  for  the  publications  complained  of  therein.    Edwin  P. 

Greer  is  local  editor,  but  Is  not  responsible  for  the  management  of  the 
♦217      Courier.    I  wrote  the  first  two  articles  complained  of,  but  *did  not 

write  the  third;  that  was  written  by  Edwin  P.  Greer,  but  submitted 
to  me,  and  published  with  my  knowledge.  I  did  not  attend  court.  I  did  not 
know  what  the  testimony  was,  nor  what  took  place  on  the  trial  of  Payson, 
except  what  was  generally  talked  on  tlie  streets  and  elsewhere  as  having  taken 
place.  I  heard  on  Monday  that  a  motion  for  a  new  trial  had  been  made,  and 
on  Tuesday  morning  I  heard  that  the  motion  had  been  overruled.  At  the 
time  the  paper  was  published,  I  supposed  that  the  case  had  been  disposed  of. 
I  heard  after  the  paper  was  made  up  and  in  press  that  the  motion  was  set  for 
hearing  on  Thursday.  The  paper  was  really  printed  on  Wednesday,  about 
two  o'clock  p.  M.,  and  a  portion  of  the  issue  was  placed  in  the  post-office  tliat 
night,  although  the  paper  was  dated  Thursday,  the  ISth.  My  belief  was  that 
Payson  was  guilty;  that  he  had  a  fair  trial.  I  did  not  think  that  there  was 
anything  in  the  articles  complained  of  calculated  to  embarrass  the  court,  or 
which  could  be  construed  as  reflecting  on  the  judge  or  jury.  I  thought  that 
part  referring  to  the  court  as  prosecutor  was  a  mere  joke,  and  my  motive  was 
not  to  reflect  on  the  court  oi^  judge;  and  all  the  articles  were  published  as 
matters  of  news,  and  not  to  reflect  upon  or  detract  from  any  one.  I  hardly 
think  that  the  articles  can  be  construed  as  being  published  as  a  joke  at  the  ex- 
pense of  the  judge  of  this  court.  I  do  not  think  that  the  article  can  be  con- 
strued as  a  statement  that  the  couit  acted  as  prosecutor.    I  was  asked  what 
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the  punishment  would  be, — I  don't  know  by  whom, — but  I  said  I  thought 
that  would  be  the  last  business  transacted  in  court.  I  knew  that  was  the  usual 
wav." 

m 

The  Courier,  of  date  May  13th,  was  then  introduced  in  evidence,  and 
it  was  admitted  that  the  article  on  the  third  page,  entitled,  ""The  Pay- 
son  Case,"  was  written  by  Edwin  P.  Greer,  who  attended  court  during 
the  greater  part  of  the  trial,  and  was  by  him  submitted  to  Millington. 
On  the  eighteenth  day  of  May,  1880,  judgment  was  rendered  in  said 
action,  as  follows : 

''It  is  the  judgment  of  the  court  that  the  respondent  Daniel  A*  Millington 
pay  to  the  state  of  Kansas  a  fine  of  two  hundred  dollars,  with  costs,  and  that 
he  stand  committed  to  the  jail  of  Cowley  county  until  the  fine  and  costs  are 

paid.  At  the  request  of  the  respondent,  execution  is  stayed  on  this 
^18     judgment  for  ten  days,  to  give  time  to  the  respondent  to  *make  a  case 

and  file  a  petition  for  review  in  the  supreme  court,'' 

The  opinion  herein  was  filed  September  21, 1880. 

L.  J.  Webb,  Pybum  d  Brush,  Chas.  C.  Black,  and  W.  C.  Webb,  for 
petitioner. 

In  imposing  a  fine  of  two  hundred  dollars  against  the  respondent,  the  dis- 
trict court  dearly  exceeded  its  j  u  risdiction .  It  may  be  u  rged  that  courts  have 
to  inherent  power  to  punish  for  contempts.  This  may  be  true,  in  the  absence 
of  any  legislative  provision  on  that  subject;  but  the  people  of  this  state,  in 
adopting  organic  laws,  and  in  their  legislative  enactments,  seem  to  have  fully 
realized  the  danger  and  disadvantages  of  such  a  system  as  is  implied  in  intro- 
ducing the  arbitrary  discretion  of  &e  judge,  in  place  of  fixed  rules  prescribed 
by  the  legislature,  and  in  this  way  leaving  the  members  of  the  community 
without  an  established  guide  for  their  actions,  or  a  reliable  bulwark  against 
the  prejudices  of  individual  judges.  The  district  courts  of  this  state  have  only 
such  jurisdiction  or  power  as  may  be  provided  by  law.  Const.  Kan.  art.  8,  § 
6.  The  l<^slature  has  provided  by  statute  for  the  jurisdiction  of  the  district 
courts,  within  their  respective  districts  in  cases  of  contempt,  by  fixing  the 
punishment  at  a  fine  of  not  more  than  one  hundred  dollars  and  imprisonment, 
or  either.    Comp.  Laws  1879,  c.  28,  §  2. 

Provisions  of  the  statute  excluding  from  the  benefits  of  the  habeas  corpus 
act,  persons  conmiitted  or  detained  by  virtue  of  the  judgment  of  a  competent 
tribimal*  only  apply  where  the  court  had  jurisdiction  to  render  the  judgment 
eomplafaied  of.  Jurisdiction  of  the  person  and  of  the  subject*matter  are  not 
alone  conclusive;  but  the  jurisdiction  of  th6  court  to  render  the  particular 
judgment  is  a  proper  subject  of  inquiry;  and  if  the  record  presents  the  ques- 
tion, it  must  be  determined  whether  the  court  had  jurisdiction,  and  the  judg- 
ment was  warranted  by  law.    In  this  state,  the  character  and  extent  of  all 

punishments  are  prescribed  by  statute,  and  no  court  can  give  a  judg- 
^9     ment  *or  pronounce  a  sentence,  valid  for  any  purpose,  in  open  and 

palpable  violation  of  a  positive  statute;  and  a  sentence  not  warranted 
by  law,  or  in  excess  of  the  punishment  so  prescribed,  is  absolutely  void,  and 
a  party  held  by  virtue  of  a  judgment  so  pronounced  is  entitled  to  be  released 
en  habeas  corpus.  Btat^  v.  Galloway,  5  Cold.  826;  5  Hun,  817;  People  v. 
LiBcomb,  GQK.  Y.  559;  Ex  parte  Rige,  49  Mo.  291;  Ex  parte  Jilz,  64  Mo.  205; 
In  re  Blair»  4  Wis.  522;  In  re  GrandaU,  34  Wis.  177;  In  re  Pierce,  44  Wis. 
426;  Snyder  v.  Van  Ingen,  16  N.  Y.  Supr.  Ct.  569. 

At  the  time  of  the  commencement  of  this  proceeding  and  the  rendition  of 
the  judgment,  the  May  term  of  the  district  court  of  Cowley  county  had  termi- 
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nated,  and  the  district  court  of  Sedgwick  county  was  in  session  by  operation 
of  law.  Comp.  Laws  1879»  c.  2^,  §  26.  The  petition  for  the  writ,  and  the 
agreement  of  the  county  attorney  of  Cowley  county,  show  that  the  district 
court  of  Sedgwick  county  was  actually  fn  session  on  the  seventeenth  day  of 
May,  1880,  the  day  fixed  by  law  for  holding  said  court,  and  that  a  judge  i)ro 
tern,  was  elected  as  provided  by  law.  Comp.  Laws,  1879,  c.  28,  §8  iS,  Two 
terms  of  the  district  court  cannot  be  held  in  one  district  on  the  same  day. 
Bush  v.  Day,  1  Earn.  *86;  Ooodsell  v.  Boynton,  1  *Scam.  227 ;  Downey  v. 
Smith,  18  111.  671;  Grable  v.  State,  2  G.  Greene,  559.  Section  29  of  said 
chapter  2^  provides  for  the  holding  of  special  and  adjourned  terms,  as  they 
may  be  deemed  necessary.  This  was  not  an  adjourned  term,  because  the  court 
had  no  power  to  adjourn  the  same  into  the  time  prescribed  by  law  for  holding 
another  court  in  the  same  district.  It  could  have  adjourned  over  and  beyond 
the  Sedgwick  court,  which  we  think,  in  the  language  of  this  court,  was  an 
••intervening  obstacle."  State  v.  Montgomery,  8  Kan.  •858.  The  regular 
session  of  the  Cowley  district  court  closed  Saturday,  May  15th,  and,  of  course 
the  court  held  on  Monday,  the  17th,  was  not  a  special  session,  for  it  was  im- 
possible; for  the  notice  of  a  special  term,  as  required  by  law,  was  not  given 
and  could  not  have  been. 

But  we  submit  that  the  publicsitions  complained  of  do  not  constitute 
*220     a  contempt.    It  is  very  clear  from  the  first  one  *that  it  is  a  statement 

of  public  sentiment  as  expressed  on  both  sides  of  the  trial  of  Payson, 
and  there  is  no  expression  anywhere  that  was  in  the  least  calculated  to  em- 
barrass the  administration  of  justice,  or  that  had  any  tendency  to  prejudice 
the  public  concerning  the  merits  of  the  case,  or  in  anywise  affect  the  court 
or  the  jury  which  was  out  of  the  case.  Const.  Kan.  §  11,  Bill  of  Bights;  Storey 
V.  People,  79  111.  45;  State  v.  Dunham,  6  Iowa,  245;  State  v.  Anderson,  40 
Iowa,  207.  The  answer  of  respondents  fully  exonerates  them.  In  proceed- 
ings for  an  alleged  constructive  contempt,  if  the  person  charged  fully  answers 
all  the  charges  against  him,  he  will  be  discharged.  State  v.  Anderson,  41 
Ind.  464,  and  cases  there  cited;  Burke  v.  State.  Id.  528. 

Darts  d  Jetmore^  for  the  State. 

Brbwer,  J.  On  the  seventeenth  of  May,  1880,  the  judge  of  the 
Thirteenth  judicial  district  caused  an  attachment  to  be  issued  against 
D.  A.  Miliington,  the  editor  and  publisher  of  the  Winfield  Courier, 
for  contempt,  on  account  of  certain  articles  published  in  said  paper. 
The  same  day,  Miliington  was  arrested,  and,  after  a  hearing,  adjudged 
guilty,  and  fined  two  hundred  dollars.  This  order  and  judgment  have 
been  brought  to  our  consideration  both  by  habeas  corpus  and  appeal. 
They  are  challenged  on  varions  grounds,  and  said  to  be  not  only  er- 
roneous, but  absolutely  void.  It  is  claimed  that,  if  said  Miliington 
were  guilty  of  a  contempt,  the  punishment  imposed  is  one  beyond  the 
power  of  the  court  to  impose,  and  therefore  void.  Again,  it  is  urged 
that  the  court  had  become  adjourned  by  operation  of  law,  and  that, 
therefore,  this  entire  proceeding  was  extrajudicial  and  void;  further, 
that  the  articles  complained  of  did  not  constitute  a  contempt,  and 
had  no  tendency  to  obstruct  the  administration  of  justice;  and,  still 
further,  that  the  answer  of  said  Miliington  fully  exonerated  him.  It 
is  obvious  that  some  of  these  matters  are  not  open  for  consideration 
in  the  habeas  carptLs  proceeding.  For  in  that,  only  questions  of  power, 
and  not  questions  of  error,  are  before  us. 
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*S21     *The  first  proposition  is  that  the  distriet  court  has  no  power 

to  impose  a  fine  of  $200  for  contempt.     This  is  claimed  under 

section  2  of  chapter  28  of  the  Ciompiled  Laws  of  1879.     That  section 

reads  as  follows : 

*'The  judges  of  th^  district  courts,  within  their  respective  districtSt  shall 
have  and  exercise  sucli  power  in  vacation,  or  at  chambers,  as  may  be  provided 
by  law,  and  shall  also  have  power  in  vacation  to  hear  and  determine  motions 
to  vacate  or  modi^r  injunctions,  discharge  attachments,  vacate  orders  of  ar- 
rest, and  to  grant  or  vacate  all  necessary  interlocutory  orders,  and  to  punish 
for  contempt  in  open  court,  or  at  chambers,  by  fine  not  to  exceed  one  hundred 
dollars  and  imprisonment,  or  either,  and  to  assign  not  exceeding  one  attor- 
ney to  prisoners  who  may  be  unable  to  employ  counsel.*' 

The  argument  is  that  as  the  constitution  provides  that  the  district 
courts  shall  Lave  such  jurisdiction  as  may  be  provided  by  law,  (Const, 
an.  3,  §  6,)  and  that,  as  this  is  the  only  section  in  which  the  power  of 
the  court  or  judge  to  punish  for  contempt  is  named,  it  includes  all 
the  power  vested  in  a  court  or  judge  in  matters  of  contempt.     We  do 
not  agree  with  counsel  in  these  views.     The  plain  language  of  the 
section  is  a  grant  of  power  to  the  judge,  and  not  to  the  court,  and 
the  constitution  provides  that  the  several  justices  and  judges  of  the 
courts  of  record  in  this  state  shall  have  such  jurisdiction  at  chambers 
as  may  be  provided  by  law.     Const,  art  3,  §  16.     The  section  all  the 
way  through  grants  power  to  the  judge,  and  not  to  the  court.     It  is 
true,  it  speaks  of  ''contempt  in  open  court  or  at  chambers,"  but  it 
grants  no  power  to  the  court;  it  simply  provides  what  the  judge  may 
do  in  such  cases.     The  prior  section  grants  power  to  the  court,  and 
gives  it  "general  original  jurisdiction  of  all  matters,  both  civil  and 
criminal,  [not  otherwise  provided  by  law.]  "     It  may  be  conceded 
that  the  language  of  section  2  is  not  altogether  apt  or  happy;  but, 
as  we  construe  it,  it  contains  only  a  grant  of  power  to  the  judge 
in  vacation,  in  pursuance  of  said  section  16  of  the  constitution,  and 
gives  to  him  a  power  at  chambers  to  punish  for  a  contempt  com- 
mitted in  open  court.     Such  is  the  plain  reading  of  the  Ian- 
*222    guage ;  and  when  we  ^notice  that  the  prior  section  grants  power 
to  the  court,  the  obvious  meaning  of  the  language  seems  im- 
perative.    If  it  be  contended  that,  without  this  section  2,  no  power  is 
in  terms  granted  to  the  district  court  to  punish  for  contempt,  we  re- 
ply that  it  is  one  of  the  prerogatives — one  of  the  inherent  powers — 
of  a  court  that  it  may  punish  for  disorderly  conduct  in  a  court-room, 
resistance  of  process,  or  any  interference  with  its  proceedings  which 
amounts  to  actual  contempt.     The  statute,  in  terms,  nowhere  gives 
to  this  court,  which  is  the  final  tribunal,  the  ultimate  arbiter  of  all 
rights  and  disputes  between  litigants,  the  power  to  punish  for  con- 
tempt of  its  proceedings  and  orders.     And  yet,  is  it  possible  to  sup- 
pose that  this  court  may  not  punish  for  a  disturbance  in  its  court- 
room, or  for  a  resistance  of  its  process?    Bac.  Abr.  tit.  ''Courts;" 
Ex  parte  Bobinson,  1 9  Wall.  505 ;  Morrison  v.  McDonald,  21  Me. 
550;  State  v.  Woodfin,  5  Ired.  199.     So  far  as  judges  of  the  district 
V.24K— 11 
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court  acting  in  vacation  or  at  chambers  are  concerned,  the  legislature 
has  limited  their  powers;  though,  even  as  to  them,  it  has  placed  no 
limit  on  the  term  of  imprisonment  they  may  impose.     Upon  the  power 
of  justices  of  the  peace  it  has  also  placed  a  limitation.     Comp.  Laws 
1879,  p.  782,  §§  199,  200.     But,  as  to  courts  of  record,  it  has  left  their 
powers  to  punish  for  contempt  free  and  open  to  all  the  necessities  of 
the  occasion.     There  are  exceptions  to  this,  as  in  the  matter  of  dis- 
obedient witnesses,  etc.,  but  outside  of  the  several  named  limitatious, 
tlie  power  of  courts  of  record  to  punish  for  actual  contempt  is  left 
free  to  the  actual  necessities  of  the  wrong.     A  poor  farmer,  who  re- 
sists the  process  of  the  court,  may  be  fully  punished  by  a  fine  of  one 
hundred  dollars;  but  a  railroad  magnate,  who  tries  to  rob  the  county 
or  defies  the  process  of  the  court,  would  laugh  at  such  a  fine.     The 
legislature  has  wisely  left  the  power  of  the  court  equal  to  the  wrong 
attempted.    Any  resistance  of  the  power  or  process  of  a  court  of  record 
of  this  state  may  be  punished  by  a  fine  large  enough  to  recompense 
the  state  for  any  loss  it  may  sufiFer,  and  large  enough  to  deprive  the 
oflFender  of  any  profits  he  may  hope  to  receive  from  his  wrong. 
*223     That  this  *power  is  a  vast  one,  may  be  conceded;  that  its  ex- 
ercise may  sometimes  be  necessary,  is  clear;   and  to  guard 
against  any  wrongful  exercise  of  this  power  by  the  lower  courts,  is 
the  reviewing  power  of  this  court,  and,  as  to  all  courts,  the  power  of 
impeachment,  and  the  severe  review  of  public  opinion.     With  these 
checks  it  would  seem  that  the  power,  though  vast,  is  safely  lodged. 
All  power  is  in  a  certain  sense  dangerous;  but  with  an  elective  ju- 
diciary, a  free  press,  and  the  power  of  impeachment,  the  people  can 
soon  relieve  themselves  of  a  corrupt  or  partial  judge.     Power  must 
reside  somewhere, — power  to  compel  or  restrain  action, — and  the  vast 
volume  of  the  testimony  of  experience  is  that  nobody  is  so  safely 
trusted  with  power  as  the  courts. 

A  second  proposition  of  counsel  is :  The  district  court  of  Cowley 
county,  the  county  in  which  these  proceedings  were  had,  had  become 
adjourned  by  operation  of  law,  and  therefore  that  this  entire  proceed- 
ing was  extrajudicial  and  void.  The  facts  are  these :  This  proceed- 
ing was  commenced  and  trial  had  on  the  seventeenth  day  of  May, 
and  judgment  rendered  on  the  18th.  The  17th  was  the  day  fixed  by 
law  for  the  commencement  of  the  term  of  the  district  court  in  Sedg- 
wick county,  and  in  fact  both  on  the  17th  and  18th,  and  at  the  times 
these  proceedings  were  had,  the  district  court  of  that  county  was  in 
session,  a  judge  pro  tern,  having  been  elected  in  the  absence  of  the 
regular  judge.  It  also  appears  that  the  district  court  of  Cowley 
county,  which  had  been  in  session  for  some  time,  was,  on  the  13th, 
adjourned  over  the  14th  and  15th,  and  to  the' 17th,  the  day  for  the 
commencement  of  the  Sedgwick  county  term.  Now,  upon  these  facts, 
it  is  contended  that  two  terms  of  the  district  court  cannot  be  held  in 
the  same  district  on  the  same  day,  and  that  as  the  17th  was  the  day 
fixed  by  law  for  the  commencement  of  the  Sedgwick  county  court, 
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the  adjonmment  of  the  Cowley  eoanty  oonrt  to  that  day  Was  virtually 
an  adjoamment  tine  die;  or,  at  least,  that  the  Cowley  county  court 
could  not  be  held  upon  that  day,  or  until  some  adjournment  had  beep 

mtftde  of  the  Sedgwick  county  court. 
*224     In  the  case  of  State  v.  Montgomery,  8  Ean.  *858,  it  *wa8  de- 
cided that  the  district  court  could  adjourn  the  term  in  one 
county  to  a  day  subsequent  to  that  fixed  by  law  for  the  commence- 
ment of  the  regular  term  in  another  county  of  the  same  district.    But 
this  presents  a  yery  different  question.     Here  we  find  the  district 
court,  which  by  the  constitution  has  but  one  regular  judge,  being 
held  in  two  counties  by  two  judges.     If  this  be  proper,  then,  in  every 
county  in  the  district,  court  may  be  held  continuously,  presided  over 
in  all  but  one  by  judges  pro  tern.    This  might  have  one  advantage 
in  preventing  an  accumulation  of  business;  but  it  is  against  the  spirit 
of  the  constitution.    That  organic  law  of  the  state  provides  for  one  dis- 
trict judge  in  each  judicial  district,  to  be  elected  by  the  people  of  the 
district.    Const,  art.  8,  §  5.    Clearly,  the  idea  is  that  this  single  elected 
judge  is  the  sole  responsible  judicial  officer  for  the  district  court  of 
the  entire  district.     Whatever  provision  exists  for  judges  pro  tern,  is 
not  for  the  purpose  of  duplicating  or  increasing  the  judicial  force, 
but  to  preserve  a  continuous  though  single  force.     They  act  for  and 
in  the  absence,  sickness,  or  disqualification  of  the  elected  judge. 
'*The  general  principle  is  that  the  judiciary  are  elective."     State  v. 
Cobb,  2  Kan.  *53.     Litigants  are  entitled  to  have  this  principle  rec- 
ognized and  enforced.     The  commencement  of  a  term  is  a  legislative 
command  to  the  elected  judge  to  be  present  and  discharge  the  judi- 
cial duties  devolving  upon  him  in  that  county.     It  operates  as  a  sus- 
pension of  his  duties  in  all  other  counties  in  his  district,  and  suspends 
or  closes  the  terms  in  those  counties.     The  legislature  provides  for 
terms,  in  order  to  secure  his  personal  attention  to  the  litigation  in 
each  county.     It  prescribes  the  commencement  of  each  term,  leaving 
the  time  of  closing  to  the  discretion  of  the  judge,  acting  upon  the 
necessities  of  business.     It  does  not  leave  the  commencement  to  his 
discretion,  because  it  intends  that  each  county  shall  have  the  benefit 
of  his  presence  and  labors  at  a  certain  and  known  time.     The  people 
of  the  entire  district  elect  the  judge.     Each  county  is  entitled  to  the 
benefit  of  his  learning  and  experience;  and  the  legislature  by 
*225     terms  names  the  *time  of  his  attendance.     Impliedly,  thereby 
commanding  him  to  attend  in  one  county,  it  equally  com- 
mands him  to  leave  all  the  others. 

The  case  of  Grable  v.  State,  2  G«  Greene,  559,  is  strongly  in  point. 
Under  similar  provisions,  the  supreme  court  of  Iowa  there  held  that 
the  term  in  one  county  was  closed  on  the  day.  the  term  was  by  law  to 
commence  in  another.  It  says :  "From  the  constitution  of  our  judi- 
cial system,  it  is  apparent  that  the  court  cannot  be  held  in  two  coun- 
ties in  the  same  district  on  the  same  day,  and  by  one  and  the  same 
judge."     Bo  we  say  here,  there  is  but  one  district  court  and  one  dis- 
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trict  judge  in  a  distriot.  The  officer  is  not  to  be  duplicated;  and 
when  a  term  commences  in  one  county,  the  court  everywhere  else  in 
the  district  is  closed  or  suspended.  A  judge  pro  tern,  is  only  a  sub- 
stitute, and  never  a  duplicate. 

It  follows  from  these  considerations  that  the  adjournment  of  the 
Cowley  court  to  the  17th  was  void,  and  the  proceedings  on  the  17tb 
and  18th  in  that  county  were  extrajudicial,  and  void.  There  was  no 
court  then  in  session  in  that  county.  Habeas  corpus  will  lie  in  such 
a  case,  and  the  petitioner  is  entitled  to  a  discharge.  Such  is  the 
order  which  must  be  entered  in  this  case;  and,  in  the  appeal,  the 
order  will  be  that  the  judgment  apparently  rendered  in  court-time 
will  be  reversed,  and  the  appellant  discharged.  The  same  order  will 
be  entered  in  the  two  cases  of  William  Allison,  Under  these  cir- 
cumstances, it  is  unnecessary  and  probably  improper  for  us  to  con- 
sider the  other  questions  presented  and  discussed  by  counsel. 
.    (All  the  justices  concurring.) 
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*JoHN  B.  Griffiths  v.  H,  Beimbrt. 


July  Term,  1880. 

Beferee's  Beport:  Aocoimting.  Where,  in  an  action  involving  mutual 
accounts  referred  for  trial,  the  referee  reports  that,  after  hearing  and  con- 
sidering all  the  testimony,  of  the  plaintiff's  items  he  allows  certain,  nam- 
ing them,  and  also  of  the  defendant's,  certain,  naming  them,  and  that  there 
is  due  a  specified  balance  from  the  defendant  to  the  plaintiff,  Tield,  that 
such  report  shows  an  adjudication  upon  all  the  items  in  each  account, 
and  the  failure  to  allow  those  not  named  is  an  adjudication  against  them. 

Error  from  Allen  distriot  court. 

Action  brought  by  Beimert  against  Griffiths  on  an  account.  Trial 
at  the  November  term,  1879,  of  the  district  court,  and  judgment  for 
the  plaintiff. 

Murray  dk  Smith,  for  plaintiff  in  error. 

Richards  dk  Simpson,  for  defendant  in  error. 

Brewer,  J.  In  the  case  below,  H.  Beimert,  defendant  in  error, 
sued  John  B.  Griffiths,  plaintiff  in  error,  upon  an  open  account  con- 
sisting of  many  and  distinct  items.  The  defendant  in  the  action, 
Griffiths,  filed  his  bill  of  particulars,  charging  Beimert  with  a  large 
number  of  distinct  items  of  indebtedness.  The  original  suit  was 
brought  before  a  justice  of  the  peace.  Without  having  had  any  trial, 
the  cause,  by  agreement  of  the  parties,  was  certified  up  to  the  dis- 
trict court,  where  both  parties  filed  amended  bills  of  particulars,  in 
vrhich  new  bills  the  number  of  items  in  each  account  was  largely  in- 
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creased.  The  cause  was  then,  by  agreement  of  parties,  referred  to 
Peter  Bell,  as  referee,  who  proceeded  to  hear  the  said  cause,  and  aft- 
erwards filed  in  the  district  court  his  findings  of  law  and  of  fact* 
Griffiths  filed  his  motion  to  set  aside  the  report  of  the  referee,  assign- 
ing, among  other  reasons,  that  said  referee  had  failed  to  make 
*227  any  finding,  either  favorable  or  nnfayor*able,  as  to  a  large 
namber  of  items  contained  in  both  the  plaintiff's  and  defend- 
ant's bills  of  particulars.  This  motion  was  overruled  by  the  court, 
to  which  ruling  the  plaintiff  in  error  excepted. 

This  presents  the  only  question  for  our  consideration:  Did  the 
referee  pass  upon  all  the  issues  presented  to  him  ?  It  is  perfectly 
clear  from  the  report  (the  testimony  is  not  preserved)  that  he  did. 
It  reads : 

"After  hearing  all  the  testimony  of  the  witnesses,  and  carefully  considering 
aU  the  evidence  adduced  by  both  the  plaintiff  and  the  defendant,  and  being 
folly  advised  in  the  premises,  I  do  find  and  adjudge  the  questions  of  fact 
proven,  as  follows,  to-wit:  (1)  I  find  that  there  is  due  to  the  plaintiff  from 
the  defendant,  on  the  items  set  forth  in  plaintiff's  bill  of  particulars,  the  sum 
of  four  hundred  and  ten  dollars  and  twenty-one  cents.  The  items  allowed, 
aggregating  the  said  sum  of  1^10.21,  are  hereto  attached,  marked  <  Exhibit 
A/  and  m^e  part  of  the  report.  ^2)  I  find  that  there  is  due  to  the  defend- 
ant, as  a  legal  offset  against  the  said  daim  of  the  said  plaintiff,  the  sum  of 
three  hundred  and  forty-three  dollars  and  fourteen  cents.  The  items  allowed, 
aggregating  the  sum  of  $343.14,  are  hereto  attached,  marked  <  Exhibit  B,' 
and  made  a  part  of  this  report.  (3)  I  find  from  the  evidence,  that  there  is 
due  to  the  plaintiff  from  the  defendant,  over  and  above  all  legal  offsets,  coun- 
ter-claims, and  demands  of  every  kind  and  nature,  the  sum  of  sixty-seven  dol- 
lars and  seven  cents,  ($67.07.)  As  a  conclusion  of  law,  J  hnd  and  adjudge 
that  the  plaintiff  is  entitled  to  recover  of  aad  from  the  said  defendant.  J.  B. 
Griffiths,  the  said  sum  of  sixty-seven  dollars  and  seven  cents,  ($67.07,)  and 
entire  costs  of  the  suit,  and  recommend  that  the  court  so  give  judgment.'' 

In  the  two  exhibits  referred  to  are  the  several  items  in  the  two  ac- 
counts which  are  allowed.  Counsel  contend  that,  because  the  items 
not  allowed  are  not  specifically  named,  there  has  been  no  adjudica- 
tion as  to  them.  But  this  misconceives  the  scope  of  the  finding. 
After  considering  all  the  testimony,  the  referee  allows  certain  items 
of  the  account*     This  means  that  he  finds  that  these,  and  these  only, 

have  been  proved.     He  also  finds  the  balance  due  the  plaintiff. 
*228    The  failure  to  *alIow  the  others  is  thus  an  adjudication  against 

them.     We  see  no  error  in  the  ruling,  and  the  judgment  will 
be  affirmed. 
(All  the  justices  concurring.) 
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Atchison  &  N.  B.  Co.  v.  John  L.  Bbeoheb. 

July  Term,  1880. 

1.  Principal  and  Agent:  Agent's  Authority  to  Make  Ck>ntraot.    Where 

a  laborer  on  a  railroad  is  injured  while  in  the  service  of  the  railroad  com- 
pany, a  telegram  from  the  general  superintendent  directing  one  of  his 
subordinates  to  employ  a  physician  and  to  do  all  he  can  to  save  the  injured 
limb  and  make  the  suflterer  comfortable,  is  authority  for  a  contract  bind- 
ing the  company  to  pay  for  the  board  and  care  of  the  injured  party  while 
recovering  from  the  injury. 

2.  Demurrer  to  Evidence :  Error.    Where  a  demurrer  to  plaintifTs  evi- 

dence is  overruled  when,  on  account  of  some  omission  in  the  testimony, 
it  should  have  been  sustained,  and  thereupon  defendant  proceeds  to  offer 
testimony,  aad  in  so  doing  supplies  the  omission,  held,  that  the  error  in 
the  ruling  on  the  demurrer  is  corrected,  and  if,  upon  all  the  testimony  in 
the  case,  the  judgment  was  properly  rendered,  it  will  be  upheld. 

Error  from  Doniphan  district  court. 

At  the  September  term,  1879,  of  the  district  court,  Beecher  recov- 
ered a  judgment  against  the  Atchison  &  Nebraska  Railroad  Company 
for  $137.50. 

W.  W.  Outhrie,  for  plaintiflF  in  error. 

F.  M.  Keith  and  Nathan  Price ^  for  defendant  in  error. 

Bbeweb,  J.  Beecher  sued  the  railroad  company  before  a  justice 
on  the  claim  of  an  express  contract  on  the  part  of  the  defendant  to 
pay  plaintiff  for  the  charge  and  care  of  one  Greorge  £.  Gubitt,  plain- 
tiff setting  out  his  claim  at  $286.  The  case  was  tried  to  a 
*229  jury,  with  verdict  for  plaintiff,  and  *judgment  for  $137.50. 
The  record  is  upon  a  case  made.  A  demurrer  to  plaintifiTs 
case  was  interposed  by  defendant,  which  was  overruled  by  the  court. 
After  verdict,  a  motion  for  a  new  trial  was  overruled. 

The  case,  briefly  stated,  is :  George  E.  Gubitt,  plaintiff's  step-son, 
had  his  foot  hurt  while  working  for  the  defendant,  and  was  sent  to 
plaintiff's  home.  Hildebrandt,  boss  of  the  gang  in  which  he  was 
working,  reported  the  accident  by  telegraph,  from  White  Gloud,  to 
Spafford,  his  superintendent,  and  Gol.  Towne,  general  superintendent, 
at  Atchison,  who  answered  by  telegrams.  Plaintiff  claimed  to  have 
been  employed  by  such  boss  after  the  receipt  of  these  telegrams,  and 
relied  upon  such  express  contract.  We  think,  upon  the  record,  there 
may  be  said  to  exist  three  questions.  The  first  one  is  whether  Hil- 
debrandt made  any  such  contract  with  plaintiff  as  was  claimed. 
Hildebrandt  positively  denied  it,  while  plaintiff  as  positively  affirmed. 
There  was  also  other  testimony.  This  was  a  question  of  fact,  with 
contradictory  testimony,  and  is  disposed  of,  so  far  as  this  conrt  is 
concerned,  by  the  decision  below. 

A  second  question  is  whether  Hildebrandt  bad  anthority  to  bind 
the  company  by  any  such  contract.     The  evidence  of  anthority  was 
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offered  in  these  telegrams.     The  messages  sent  by  Hildebrandt  were 

as  follows : 

(No.  1.) 

•*W.  Co  January  21. 
^£.  JT.  Spaffcrdt  Atchison:    George  Gubitt  got  his  foot  nearly  cut  off  this 
F.  X.,  with  coal  bucket.    Shall  I  get  doctor  for  him?  J.  D.  H." 

(No.  2.) 

''Whits  Clottd,  Janua^  21,  1879. 
"X.  W,  Toume»  Atchison:    May  we  send  for  counsel  for  physician? 

"J.  D.  H.** 

The  answers  to  these  telegrams  were  respeotively  as  follows; 

(No.  1.) 

"Atchison,  January  21, 1879. 
"Employ  the  best  doctor  there  to  attend  to  Mr.  Gubitt. 

"L.  W.  TOWNB." 

*230  ♦(No.  2.) 

'* Atohison,  January  21, 1879. 
^J.  2>.  H.,  White  Cloud:    Yes;  employ  counsel  with  physician,  and  do  all 
you  can  to  save  the  foot  and  make  him  comfortable.  L.  W.  Towns.  " 

We  think  telegram  No.  3  from  the  general  snperintendent  gave 
authority  to  make  the  contract.  In  reply  to  an  inquiry  as  to  whether 
to  employ  counsel  with  the  physician,  Hildebrandt  is  told  to  employ 
counsel,  and,  in  addition,  to  do  all  he  can  to  save  the  foot  and  make 
the  patient  comfortable.  Board  and  care  while  suffering  from  the 
wound  are  clearly  within  the  scope  of  such  direction.  Indeed,  they 
would  seem  to  be  the  very  matters  indicated. 

The  other  question  is  as  to  the  telegrams.  And  here  we  may  re- 
mark that  we  are  to  look  at  all  the  testimony,  both  that  offered  after 
the  overruling  of  the  demurrer  to  the  evidence,  as  well  as  that  offered 
before.  If,  upon  all  the  testimony,  the  telegrams  were  properly  ad- 
mitted, it  matters  not  that  no  sufficient  foundation  for  their  admis- 
sion had  been  laid  before  the  ruling  on  the  demurrer.  Simpson  v. 
Eimberlin,  12  Ran.  *588.  Before  the  demurrer,  plaintiff  showed  by 
Hildebrandt  that  he  delivered  to  the  telegraph  operator  at  White 
Cloud  dispatches  for  Col.  Towne,  the  general  superintendent  at  At- 
ehison,  and  received  from  the  same  operator  what  appeared  to  be 
copies  of  telegrams  in  reply.  After  the  ruling  on  the  demurrer,  the 
defendant's  counsel  put  Hildebrandt  on  the  stand,  and  showed  by 
him  the  dispatches  forwarded  to  Col.  Towne,  and  the  answers  received 
by  him.  The  witness  no  longer  spoke  of  copies,  but  testified  to  send- 
ing dispatches  to  and  receiving  answers  from  Col.  Towne.  It  will 
scarcely  do  to  say,  in  view  of  this  latter  testimony,  that  there  was 
not  evidence  before  the  jury  from  which  they  might  find  that  Col. 
Towne,  the  general  superintendent,  did  in  fact  give  Hildebrandt  the 
authority  under  which  he  acted.  So  that,  whatever  might  be  thought 
of  the  ruling  on  the  demurrer,  the  verdict  upon  all  the  evi- 
*281  dence  would  have  to  be  upheld.  But  was  the  ruling  *on  the 
demurrer  erroneous?     An  employe  on  a  railroad  goes  to  a 
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telegraph  office  and  sends  a  dispatch  to  his  superior,  and  rec6i?ea 
from  the  same  operator  in  a  short  time  what  purports  to  be  a  reply 
from  the  said  superior  to  his  dispatch.  Upon  the  strength  of  such 
supposed  reply,  he  acts,  an4  makes  a  contract  for  the  company.  In 
an  action  upon  that  contract  against  the  company,  is  not  that  reply 
thus  received  prima  facie  evidence  of  authority  in  him  to  act?  It  is 
unnecessary  in  this  case  to  decide  this  question ;  but  see  upon  it  the 
case  of  Matteson  v.  Noyes,  25  111.  591,  and  the  review  of  that  case 
in  Scott  &  J.  TeL  §  845. 

There  being  no  other  question  in  the  case,  the  judgment  will  be  af- 
firmed. 

(All  the  justices  concurring.) 


Ubana  E.  Lbonabd  and  others  v.  Sabah  A.  Wills. 

July  Term,  1880. 

Quieting  Title :  Action  Maintainable.  Where  a  wife  furnishes  money  to 
lier  husband,  with  which  money  he  purchases  certain  lots  in  a  city,  tak- 
ing the  title  to  the  property  in  his  own  name,  and  afterwards  the  husband 
and  wife  take  possession  of  the  property  and  occupy  the  same  as  their 
homestead ;  and  afterwards  he  attempts  to  convey  the  legal  title  to  the 
property  to  his  wife,  but  fails,  merely  from  a  failure  to  insert  in  the  deed 
of  conveyance  the  number  ot  the  block,  and  the  name  of  the  city  in  which 
such  lots  are  situated;  and  this  failure  was  not  from  accident  or  mistake^ 
but  from  a  want  of  recollection  as  to  said  number;  and  the  grantor  in- 
structed the  notary  public,  who  took  the  acknowledgment,  to  afterwards 
insert  said  number,  which  he  never  did;  and  afterwards  the  husband  died 
intestate,  and  his  children  then  set  up  a  claim  to  the  undivided  half  of 
said  lots,  and  the  wife,  wlio  had  continuously  resided  upon  said  lots,  claim- 
ing the  same  as  her  own,  ever  since  and  before  the  time  when  said  deed 
was  executed,  commenced  this  action  against  the  said  heirs  of  her  husband, 
setting  up  all  the  foregoing  facts,  and  asking  that  said  deed  of  convey- 
ance be  reformed,  and  that  the  defendants  be  barred  and  perpetually  en- 
joined from  ever  setting  up  any  title  or  claim  to  said  lots,  and  for  sucli 

*232  other  and  further  relief  as  may  be  equitable  and  proper  *in  the  case: 
held  that,  although  the  plaintiff  may  not  have  an  action  to  refonu 
said  deed,  still  she  has  an  action  to  quiet  her  title  to  the  property  as  against 
the  defendants.    Civil  Code,  §  594.^ 

Error  from  Montgomery  district  conrt. 

Action  brought  by  Wills  against  Leonard  and  two  others,  to  correct 
a  mistake,  supply  an  omission,  and  amend  the  description  of  certain 
premises,  contained  in  a  warranty  deed,  so  as  to  make  the  description 
correspond  with  the  actual  intention  of  the  parties  thereto.  Trial 
at  the  September  term,  1879,  of  the  district  court,  and  judgment  for 
the  plaintiff. 

1  See  Eaton  v.  Giles,  5  Ean.  21,  and  note. 
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Humphrey  d  O^Connor,  for  plaintiffs  in  erroir. 

But  even  if  the  jurisdiction  was  complete,  the  demurrer  was  good»  for  the 
reason  that  the  petition  asked  the  court  to  reform  a  nullity  into  a  deed.  That 
courts  of  equity  often  reform  deeds  and  other  contracts,  on  the  ground  of  mis- 
take of  iBcbf  so  as  to  make  them  conform  to  the  real  intention  of  the  parties, 
is  admitted.  But  they  do  not  create  deeds,  nor  make  contracts  for  the  parties. 
They  do  not  attempt  to  breathe  life  and  vitality  into  what  is  dead,  nor  give 
substance  to  what  is  void.  The  description  is,  perhaps,  the  most  important 
part  of  a  deed.  Without  it,  there  is  nothing  upon  which  the  other  clauses  of 
the  deed  can  operate.  Hence,  a  deed  without  any  description  is  no  deed,  but 
a  mere  nulli^.  2  Wait,  Act.  &  Def .  502,  508,  and  authorities  cited.  "  Where 
a  deed  describes  no  territory  whatever,  it  cannot  be  construed  to  pass  any  title 
to  any  particular  tract  of  land,  but  must  be  deemed  as  wholly  inoperative." 
Bailey  v.  White,  41  N.  H.  337. 

In  this  case,  the  grantor  did  not  even  attempt  to  describe  the  premises,-— 
simply  left  them,  blank.  This  is  not  a  case  of  a  deed  with  a  defective  de- 
scription, which  it  is  sought  to  have  reformed.  But  plaintiff  below  ^ays 
that  she  has  Thomas  H.  Wills'  signature  to  a  deed,  and  asks  the  court 
*2S3  *to  fill  it  up.  ''In  contracts,  equity  will  correct  errors  of  fact,  etc.; 
but  it  will  not  carry  this  so  far  as  to  make  contracts  for  the  parties.^ 
Gasady  v.  Woodbury  Co.,  18  Iowa,  113;  28  U.  S.  Dig.  (Old  Ed.)  199.  In  the 
case  at  bar,  the  deed  which  plaintiff  asks  to  have  reformed  is  void;  and  lor 
this  reason  we  think  it  cannot  be  done;  and  it  being  void,  the  party  has  her 
remedy  at  law,  and  hence  no  standing  in  equity. 

Oeo,  d  Jos,  Chandler,  for  defendant  in  error. 

Ought  not  this  description  to  be  amended  and  made  to  correspond  with  and 
carry  out  the  wishes  of  the  parties  to  this  deed?  On  principles  of  natural 
equity  the  defendant  should  have  such  relief.  Where  fraud,  accident,  or  mis* 
ti^e  is  dearly  made  to  appear  in  a  written  instrument*  it  may,  by  parol  evi- 
dence, be  made  to  conform  to  the  ascertained  intent  of  the  parties  to  it. 
Bartle  v.  Vosbury,  3  Grant,  Cas.  277;  Dickenson  v.  Breeden,  80  111.  288; 
Ellinger  v.  Growl,  17  Md.  861.  So,  if  the  instrument,  by  mistake  of  the  au- 
thor or  draughtsman,  does  not  speak  the  author's  mind,  it  may  be  reformed 
Ward  V.  Allen,  28  6a.  74;  Scales  v.  Ashbrook,  1  Mete.  (Ky.)  358;  Busby  v. 
Littlefield,  11  Fost.  193;  Lavender  v.  Lee,  14  Ala.  688.  See,  also,  Fuchs  v. 
Treat,  41  Wis.  404;  Bcish  v.  Hicks,  60  N.  Y.  298.  Ignorance  of  a  material 
fact  at  the  time  of  doing  the  act  or  making  a  contract  will,  in  general,  be 
gronnd  for  relief  in  equity,  not  only  when  there  has  been  a  suppression  or 
concealment  of  facts  by  one  of  the  parties  amounting  to  a  fraud,  but  also 
in  case  of  ignorance  and  mistake  by  both  parties,  and  where  the  fact,  al- 
though previously  known,  had  been  forgotten.  Bingham  v.  Bingham,  1 
Ves.  Sr.  126;  Here  v.  Becker,  12  Simons,  465;  Calverley  v.  Williams,  2  Ves. 
Jr.  210;  Allen  v. Hammond,  11  Pet. 71;  Pomeroy  v.  Ainsworth,  22  Barb.  124. 
We  are  not  asking  the  court  to  make  a  description.  We  are  simply  asking 
the  court  to  complete  the  imperfect  description  appearing  in  the  deed,  so  as  to 
make  It  conform  to  the  agreement  and  actual  intention  of  the  parties  thereto. 
This  deed  conveys  by  its  terms  **all  the  estate,  right,  title,  and  interest" 

^hich  the  grantor  had  in  lots  4  and  5,  in  block ,  in  Montgomery  county, 

Kansas.    Pretty  man  v.  Walston,  34  111.  175;  Tetherow  v.  Anderson,  63  Mo. 

96;  Grayson  v.  Weddle,  Id.  525;  Bird  v.  Bird,  40  Me.  898;  Banks  v. 
*284      Ammon,  27  Pa.  St.  172.    *If  parties  have  taken  possession  of  land, 

and  occupied  it  for  a  long  series  of  years  under  a  deed  containing  an 
erroneous  description,  the  mistake,  as  against  the  grantoi  and  his  representa- 
tives, will  be  corrected  where  the  evidence  clearly  shows  such  mistake.  Broad- 
well  ▼.  Phillips,  80  Ohio  St.  255;  Miller  v.  Davis,  10  Kan.  ♦541: 
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Again,  is  this  deed  void  for  want  of  a  description,  as  claimed  by  cood- 
sel  for  the  plaintiffs  in  error?  A  deed  is  not  void  for  uncertainty  in  the  de- 
scription of  the  premises,  provided  that  description  is  capabie  of  being  made 
certain,  and  when  the  line  is  left  uncertain,  parol  evidence  is  admissible  to 
establish  the  line  intended.  Lohff  v.  Germer,  87  Tex.  578.  A  court  of 
equity  will  entertain  a  bill  to  conect  a  mistake  or  omission  in  a  deed,  al- 
though the  complainant  might  have  explained  the  omission,  and  fixed  the 
locality  of  the  land,  by  parol  proof  in  an  action  at  law.  Roberts  v.  Taliaferro, 
7  Iowa,  110.  Where  blanks  are  left  in  making  out  a  deed,  and  the  grantor 
gives  verbal  authority  to  fill  the  blanks,  a  court  of  equity  has  the  power  to 
reform  the  instrument  and  supply  the  blanks,  so  as  to  inake  the  deed  a  pei^ 
feet  one.  Burnside  v.  Wa3m[ian,  49  Mo.  356;  Tetherow  v.  AndersoUt  63  Mo. 
96;  South  Berwick  v.  Huntress,  53  Me.  89. 

A  deed  from  a  husband  to  his  wife  described  the  number  of  the  lot  and 
block  correctly,  but  omitted  the  name  of  the  town.  Held  it  might  be  cor- 
rected.   Stewart  v.  Brand,  28  Iowa,  477. 

Were  Wills  living,  he  would  be  bound  in  conscience  to  correct  this  mis> 
take,  and  this  obligation  will  bind  his  heirs.    Rhodes  v.  Outcalt»  ^  Mo.  867. 

YALENTiNEy  J.  In  this  action,  the  plainti£f  below,  Sarah  A.  Wills, 
filed  her  petition  in  the  district  court,  setting  forth  the  following,  among 
other,  facts :  From  September  15, 1872,  up  to  December  14, 1878,  the 
plaintifif  and  Thomas  H.  Wills  were  husband  and  wife,  at  which  latter 
date  Wills  died  intestate,  leaving  the  plaintiff  and  the  defendants, 
Urana  E.  Leonard,  W.  L.  Wills,  and  Enola  J.  Grass,  children  of  the 
intestate,  as  his  sole  and  only  heirs.  During  the  existence  of  the 
marriage  relation  between  the  plaintiff  and  said  Thomas 
♦285  *H.  Wills,  and  prior  to  March  14,  1874,  the  plaintiff  fur- 
nished to  her  husband  various  sums  of  money  which  belonged 
to  her  in  her  own  right,  with  a  portion  of  which  money  he  purchased 
lots  number  4  and  5,  in  block  number  16,  in  the  city  of  Independence, 
in  Montgomery  county,  Kansas,  taking  the  deed  therefor  and  the  title 
thereto  in  his  own  name.  After  such  purchase,  the  plaintiff  and  her 
husband  took  possession  of  the  lots,  and  occupied  the  same  as  their 
homestead  until  his  death,  and  the  plaintiff  still  occupies  the  same  as 
her  homestead.  On  March  14,  1874,  said  Wills,  in  consideration  of 
the  foregoing  facts,  and  of  the  expressed  consideration  of  $2,000.  at- 
tempted to  convey  to  his  said  wife  the  legal  title  and  all  his  right,  title, 
and  interest  in  and  to  said  lots,  by  executing  and  delivering  to  her  a 
deed  of  general  t^arranty,  but  failed  to  so  convey  said  lots,  by  failing 
to  insert  in  the  deed  of  conveyance  a  complete  and  full  description  of 
the  lots  intended  to  be  so  conveyed.  The  description  of  the  lots  as 
inserted  in  the  conveyance  is  as  follows:  "All  that  tract  or  parcel  of 
land  situated  in  the  county  of  Montgomery  and  state  of  Kansas,  and 
described  as  follows,  to-wit :  Lots  number  four  (4)  and  five  (5)  in  block 

number — ,  with  the  appurtenances,  and  all  the  estate,  title,  and 

interests  of  the  said  party  of  the  first  part  [Wills]  therein." 

The  plaintiff  also  states  in  terms  in  her  petition  ''that,  at  the  time 
of  the  execution  and  acknowledgment  of  said  deed,  said  Wills  did 
not  know  the  number  of  the  block  in  said  city  of  Independence,  ia 
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which  said  lots  are  situated,  and  then  and  there  instmcted  the  notary 
who  took  said  acknowledgment  to  ascertain  and  insert  the  number 
of  said  block  in  which  said  lots  are  situated,  but  that  the  said  notary 
negligently  and  carelessly  neglected  and  omitted  to  do  the  same/! 
and  Btill  neglects  and  refuses  to  do  the  same.  The  plaintiff  also 
states  in  her  petition  that  the  defendants  are  now  claiming  to  own 
an  undivided  one-half  of  said  lots  as  the  heirs  of  said  Thomas  H« 
Wills.  The  plaintiff  prays  in  her  petition  that  said  description  be 
reformed  by  inserting  the  number  of  the  block  and  the  name 
*236  of  the  city  in  which  said  lots  are  ^situated,  so  as  to  make  the 
description  a  good  and  complete  description  of  the  lots  in- 
tended to  be  conveyed  by  said  deed,  and  that  the  defendants  be  barred 
and  perpetually  enjoined  from  ever  setting  up  any  title  or  claim  to 
said  lots,  and  for  such  other  and  further  relief  as  may  be  equitable 
and  proper  in  the  case.  The  defendants  demurred  to  the  plaintiff's 
petition  on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  etc.  The  court  below  overruled  the  demurrer, 
and  then  the  defendants  brought  the  case  to  this  court  for  review. 

We  suppose  that  the  only  question  in  the  case  is  whether  the  plain- 
tiff is  entitled  to  any  relief  under  the  circumstances  of  this  case. 
That  is,  is  she  entitled,  under  the  circumstances,  and  in  any  man- 
ner to  have  her  claim  to  said  land  adjudicated  and  declared  to  be 
superior  and  paramount  to  that  of  the  defendants  ?  Is  she  entitled 
to  have  her  said  deed  of  conveyance  reformed  as  she  desires  ?  Or  is 
she  entitled  to  a  specific  performance  of  the  original  parol  contract 
entered  into  between  herself  and  husband,  in  pursuance  of  which /con- 
tract said  deed  was  intended  to  be  executed,  and  of  which  contract 
said  deed  contains  nearly  all  the  terms,  and  is  nearly  full  and  com- 
plete evidence  ?  Or  is  she  entitled  to  quiet  her  title  and  possession 
to  the  property  as  against  the  defendants,  and  to  have  them  perpet- 
ually enjoined  from  ever  interfering  with  her  title  or  possession  ?  If 
she  is  entitled  to  any  one  of  these  remedies,  we  suppose  the  court  be- 
low ruled  correctly  in  overruling  said  demurrer.  Is  she  entitled  to 
any  one  of  them  ?  It  would  seem  that  she  is  not  entitled  to  have  her 
deed  reformed;  for  the  defect  therein  contained  is  not  from  accident 
or  mistake^  but  from  intention,  with  a  full  knowledge  of  all  the  facts. 
That  is,  the  parties  did  not  know,  at  the  time  said  deed  was  executed, 
what  the  number  of  the  block  in  which  said  lots  are  situated  is,  so 
they  inientionaUy  left  said  number  blank,  with  the  understanding  that 
the  blank  should  afterwards  be  filled  up  by  the  notary  public  who 
took  the  acknowledgment  of  the  grantor  to  the  execution  of  the  deed. 
As  we  understand,  a  deed  can  be  reformed  by  a  court  of  equity 
•237  only  where  *the  parties,  through  accident  or  mistake,  have  failed 
to  embody  in  the  deed  the  exact  terms  and  conditions  which, 
by  their  previous  contract,  should  have  been  embodied  in  the  deed. 
We  would  think  that  the  plaintiff  would  be  entitled  to  a  specific 
performance  of  her  original  contract  with  her  husband.     Originally, 
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that  contract  was  in  parol;  but  when  said  deed  was  executed,  all  tbe 
principal  terms  of  such  contract  were  reduced  to  writing,  by  being 
embodied  in  said  deed,  and  the  instrument  was  duly  signed  by  the 
party  to  be  charged.  And  an  instrument,  void  as  a  conveyance,  is 
often  considered  sufficient  upon  which  to  found  an  action  for  specific 
performance,  or  to  grant  other  proper  equitable  relief.  Enaggs  v. 
Mastin,  9  Ean.  *548;  Butler  v.  Eaulback,  8  Kan.  *676,  and  author- 
ities there  cited;  Welsh  v.  Usher,  2  Hill,  Gh.  168;  Bobeson  v.  Horn- 
baker,  8  N.  J.  Eq.  60,  (which  is  nearly  exactly  applicable  to  the  case 
at  bar;)  Stewart  v.  Brand,  23  Iowa,  477.  And  see  authorities  cited 
in  Miller  y.  Davis,  10  Ean.  *550  et  seq.  Besides,  the  plaintiff  has 
been  in  the  actual  possession  of  the  property  in  controversy,  occupy- 
ing the  same  as  her  homestead  and  claiming  the  same  as  her  own 
ever  since  said  deed  was  executed,  over  four  years  of  which  time  she 
occupied  the  same  with  the  consent  of  the  said  grantor,  or,  perhaps, 
rather,  the  intended  grantor. 

But  we  do  not  think  that  it  is  absolutely  necessary  that  the  plain- 
tiff should  have  an  action  for  specific  performance  in  order  to  sustain 
the  ruling  of  the  court  below.  She  being  in  the  actual  possession  of 
the  property,  and  claiming  title  thereto,  has  the  right  to  have  her 
title  quieted  (provided  she  has  a  right  to  the  title)  under  any  rule  or 
rules  of  law  or  equity.  Civil  Code,  §  594.  And  that  she  has  such 
right  to  the  title  to  the  property,  we  think  is  clear  beyond  all  reason- 
able doubt.  It  was  her  money  that  purchased  tbe  property.  It  was 
agreed  that  the  title  should  be  conveyed  to  her.  There  was  an  at- 
tempt made  to  so  convey  the  title,  and  the  attempt  failed,  merely  from 
a  failure  to  state  in  the  deed  of  conveyance  the  number  of  tbe 
*288  block  and  tbe  name  of  the  city  *in  which  such  property  is  sit- 
uated. She  has  been  in  the  actual  possession  of  the  property 
for  years,  occupying  the  same  as  her  homestead,  claiming  the  same 
as  her  own,  and  a  large  portion  of  such  time  with  the  consent  of  tbe 
person  in  whom  the  legal  title  (as  contradistinguished  from  the  equi- 
table title)  was  vested. .  That  she  is  entitled  to  the  title  to  the  prop- 
erty, see  authorities  above  cited,  especially  the  cases  of  Bobeson  v. 
Horn  baker,  and  Stewart  v.  Brand,  and  also  cases  cited  by  defendant 
in  error. 

If  the  judgment  of  the  court  below  does  not  correspond  in  form  with 
the  opinions  expressed  by  this  court,  it  may  be  modified  so  that  it 
will.  In  substance,  howeveri  the  judgment  of  the  court  below  will 
be  affirmed. 

(All  the  justices  concurring.) 
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J.  P.  Pa&tonibb  v.  p.  J.  Pbbtsi. 
July  Term,  1880. 

1.  Verdict:  Speolal  Pindings:  Inoonsistenoy.  In  an  action  of  rsplevin, 
where  tiie  Jury  render  a  general  verdict  in  fovor  of  the  plaintiff,  and  also 
make  special  findings  of  fact,  and  the  court  renders  judgment  in  favor 
of  the  plaintiff,  the  verdict  and  findings  will  support  the  judgment,  unless 
the  special  findings  are  so  inconsistent  with  the  general  verdict  as  to 
overturn  and  destroy  its  force  and  effect. 

a. :  When  Consistent  with.    In  such  an  action,  (for  the  recovery 

of  hogs,)  where  the  general  verdict  is  in  favor  of  the  plaintiff,  and  the 
special  findings  show  that  the  defendant  took  up  the  hogs  on  his  own 
premises  as  strays,  and  advertised  them  in  S.  township,  without  show- 
ing that  the  hogs  were  in  fact  strays,  or  that  they  were  wrongfully  on 
the  defendant's  premises,  or  that  they  were  taken  up  in  S.  township,  AeM, 
that  the  spedal  findings  will  not  overturn  or  destroy  the  force  and  effect 
of  the  general  verdict* 

Error  from  Wyandotte  district  court. 

Beplevin  brought  by  Pretz  against  Partonier,  for  the  recovery 
*239    of  certain  hogs.     Trial  at  the  July  term,  1879,  of  *the  distxiet 

court,  and  judgment  for  plaintiff. 
H.  L.  AldeiKAni  J.  B.  Scroggs,  for  plaintiff  in  error, 
J.  B.  Sharp  and  £>.  B.  Hadley,  for  defendant  in  error. 

Yalentinb,  J*  This  was  an  action  of  replevin,  brought  by  P.  J. 
Pretz  against  J.  P.  Partonier,  for  the  recovery  of  sonie  hogs.  The 
action  was  commenced  before  a  justice  of  the  peace  of  Wyandotte 
county,  where  judmient  was  rendered  in  favor  of  the  plaintiff.  The 
defendant  then  appealed  to  the  district  court,  where  judgment  was 
again  rendered  in  favor  of  the  plaintiff.  The  defendant  then  brought 
the  case  to  this  court  on  petition  in  error.  The  jury  that  tried  the 
case  in  the  district  court  rendered  a  general  verdict  in  favor  of  the 
plaintiff  below,  and  against  the  defendant  below,  and  also  made  cer- 
tain special  findings  of  fact.     The  verdict  and  findings  are  as  follows : 

TBRDIOT. 

We,  the  jury,  find  for  the  plaintiff;  and  find  the  value  of  the  property  to  be 
eighteen  dollars. 

FINDINGe. 

(1)  Did  the  defendant  know  whose  hogs  he  had  taken  up  at  the  time  de- 
mand was  made  by  the  witnesses  Qoddard  and  Obermann?  Annoer,  Yes.  (2) 
Bid  the  plaintiff  offer  to  pay  the  cost  of  taking  up  the  hogs,  and  expenses  of 
keeping  them  over  night?  A,  Yes.  (8)  Were  the  hogs  in  question  upon 
premises  of  said  defendant  on  or  about  the  first  day  of  August,  1878?  A. 
Yes.  (4)  Did  the  defendant  take  up  said  hogs  as  strays  upon  his  premises? 
A.  Yes.  (5)  Did  the  defendant  advertise  said  strays  by  posting  up  three  printed 
or  written  notices,  containing  a  full  description  of  said  strays,  in  three  public 
places  in  Shawnee  township,  Wyandotte  county,  Kansas,  immediately  upon 
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taking  up  the  same?    A,  Yes.     (6)  Was  the  plaintiff,  by  reason  of  the  no- 
tices posted  by  the  defendant,  and  the  description  of  the  ho^s  therein 
'*'240      con*tained,  apprised  of  the  whereabouts  of  the  hogs  in  question  ?     A. 
Yes.    (7)  Was  this  action  commenced  before  M.  B.  Newman,  justice 
of  the  peace,  before  the  expiration  of  ten  days  after  the  said  hogs  were  taken  up 
and  advertised  by  said  defendant  ?    A,  Yes.    (8)  Did  tlie  plaintiff,  before  com- 
mencing this  action,  prove  his  ownership  of  said  hogs  before  a  justice  of  the 
peace  of  Wyandotte  county,  having  first  notified  the  defendant  in  writing 
of  the  time  and  place, — when  and  where, — and  the  justice  before  whom  said 
proof  would  be  offered?    A.  No.    (9)  Was  the  agreement  between  the  de- 
fendant and  Robert  Martin,  to  cultivate  said  field  and  make  a  crop  thereon, 
and  receive  as  compensation  for  his  labor  a  portion  of  said  crop?    A.  It  was. 

(10)  What  was  the  agreement  between  the  defendant  and  Robert  Martin  con- 
cerning tlie  cultivation  of  said  field?  A.  That  said  Robert  Martin  was  to  plow 
the  60  in  three  times  and  split  the  middles,  and  receive  three-fifths  of  the  crop. 

(11)  Did  the  plaintiff  and  defendant  enter  into  an  agreement  whereby  it  was 
agreed  that  the  partition  fence  between  the  fields  of  said  parties  should  be 
taken  away,  for  the  purpose  of  preparing  the  land  for  cultivating  a  hedge, 
and  that  each  party  should  keep  his  stock  from  trespassing  upon  the  premises 
of  the  other?  A.  Yes.  (12)  Was  there  any  agreement  between  the  plain- 
tiff and  defendant  in  reference  to  said  fenced  and,  if  so,  what  was  the  agree- 
ment? A,  There  was;  that  the  defendant  was  to  take  away  the  fence,  pre- 
paratory to  cultivating  the  land  for  a  hedge.  (13)  Did  the  defendant,  at  the 
time  he  took  up  the  hogs  in  question,  know  to  whom  said  hogs  belonged?  A, 
Yes. 

The  only  question  presented  to  this  court  is  whether  the  foregoing 
verdict  and  findings  will  support  the  judgment  rendered.  That  the 
general  verdict,  if  taken  alone,  would  support  and  sustain  the  judg- 
ment, will  be  admitted;  for,  in  effect,  it  finds  everything  in  favor  of 
the  plaintiff,  and  everything  against  the  defendant.  But  possibly 
the  special  findings  may  differ  from  or  contradict  the  general  verdict 
in  some  particulars,  and  if  they  do,  they  will  control  and  modify,  or  de- 
stroy, the  general  verdict.  The  real  question,  then,  is  whether 
*241  the  special  findings  are  so  inconsistent  with  the  gen^eral  ver- 
dict that  they  will  overturn  its  effect  or  destroy  its  force.  We 
do  not  think  that  the  special  findings  are  thus  inconsistent  with  the 
general  verdict.  They  do  not  question  the  plaintiff's  ownership  of 
the  hogs;  and  we  do  not  think  that  they  contradict  his  right  to  the 
immediate  possession  of  the  property,  or  that  the  defendant  wrong- 
fully detained  the  same.  That  the  defendant  did  in  fact  detain  the 
hogs,  is  clear ;  and  we  do  not  think  that  there  is  anything  in  the 
special  findings  or  elsewhere  that  shows  that  be  detained  them  right- 
fully; and  unless  something  can  be  found  to  show  that  he  detained 
them  rightfully,  the  judgment  of  the  court  below  must  be  considered 
as  correct,  for  the  general  verdict  found  in  effect  that  he  detained 
them  wrongfully.  The  special  findings  show  that  the  hogs  were  on 
the  premises  of  the  defendant,  that  he  took  them  up  as  strays,  and 
that  he  advertised  them  in  Shawnee  township ;  but  the  record  does 
not  anywhere  show  that  the  hogs  strayed  upon  the  defendant's  prem- 
ises, or  that  they  were  there  wrongfully  or  against  his  will.  He,  or 
some  other  person  at  his  instance,  may  have  dHven  them  there.    He 
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knew  very  well  whose  bogs  they  were,  and  they  may  not  have  been 
in  any  sense  strays.  Besides,  he  advertised  them  in  Shawnee  town- 
ship, while  there  is  nothing  in  the  record  to. show  that  they  were  taken 
up  or  were  ever  even  in  that  township.  This  suit  was  commenced 
in  Wyandotte  City  township.  The  most  of  the  special  findings  seem 
to  be  irrelevant,  for  the  reason,  as  we  suppose,  that  nothing  was  pat 
into  the  record  to  explain  them.  The  record  is  very  meager.  There 
is  nothing  in  the  record  to  show  that  the  defendant  ever  filed  any 
pleading,  and  no  portion  of  the  evidence,  or  of  the  instructions  of  the 
court  to  the  jury,  has  been  preserved. 

The  judgment  of  the  court  below  will  be  afibmed* 

(All  the  justices  concurring.) 


•242         •Ckntbal  Branch  U.  P.  R.  Co.  t).  J.  G.  Nichols* 

July  Term,  1880. 

1.  Evidence:  Opinion  of  Witness:  Hypothetical  Case.    On  the  trial  of 

an  action  under  the  stock  law  of  1874.  the  opinion  of  a  witness  as  to  tlie 
value  of  the  services  rendered  by  the  plaintiff's  attorney  in  prosecuting 
the  case  is  competent,  if  such  opinion  is  founded  upon  tlie  character  of 
the  case  set  out  in  the  bill  of  particulars  filed  in  the  action,  or  upon  a 
hypothetical  case  put  to  the  witness,  corresponding  with  the  real  case. 
Held,  furtJier,  not  error  for  the  witness  to  give  his  opinion  of  the  value 
of  such  services  when  a  particular  railroad  company  is  singled  out,  if  he 
shows  himself  acquainted  with  the  value. 

2.  Damages:  Rule  of:  Scope  of  Inquiry.    In  an  action  for  the  recovery 

of  damages  under  the  stock  law  of  1874,  for  the  killing  of  a  cow,  the 
plaintiff  is  entitled  to  recover  the  market  value  of  the  animal.  The  jury, 
in  estimating  this  value,  may  consider  all  the  qualities  of  the  animal 
which  affect  her  market  value,  and  are  not  limited  in  their  inquiry  to  the 
value  of  the  cow  for  beef  or  milking  purposes.  [St.  Louis  &  S.  F.  By. 
Go.  ▼.  Dudgeon,  28  Kan.  283.] 

ft. :  Attorney's  Fees.    Where  the  findings  show  that  an  animal  was 

injured  on  a  railroad  track  through  the  failure  of  the  company  to  fence 
the  track,  and  the  negligence  of  the  company  in  running  and  operating 
the  cars  on  its  road*  attorney's  fees  are  recoverable  under  the  statute  of 
1874. 

Error  from  Nemaba  district  court. 

Action  brought  by  Nichols  against  the  Central  Branch  Union  Pa- 
cific Railroad  Company,  to  recover  damages  for  killing  a  cow  belong- 
ing to  the  plaintiff.  Trial  at  the  October  term,  1879,  of  the  district 
eourt,  a^nd  judgment  for  the  plaintiff. 

Evereit  dt  Waggener^  for  plaintiff  in  error. 

Simon  Conwell  and  Hayden  d  Hayden,  for  defendant  in  error. 
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HoRTON,  G»  Z.     The  bill  of  particulars  in  this  case,  filed  with   the 
justice  of  the  peace  November  11,  1878,  stated  a  cause  of  ac- 
*243     tion  under  the  stock  law  of  1874,  against  the  plaintiff  *in  er- 
ror and  in  favor  of  the  defendant  in  error,  to  recover  for  tbe 
killing  of  a  cow  in  Nemaha  county.     The  bill  of  particulars  also 
stated,  in  addition  to  the  allegation  that  the  road  of  the  railroad  com- 
pany was  not  inclosed  with  a  fence  in  said  county,  that  the  agents 
and  servants  of  the  company  so  carelessly  and  negligently  run  and 
nianaged  its  locomotive  and  cars  that  they  ran  over  the  cow,  and  so 
wounded  and  injured  the  animal  that  she  died  within  a  few  days. 
On  appeal,  the  jury  rendered  a  verdict  in  the  district  court  for  $214 
damages,  and  $65  attorney's  fee.     Judgment  was  entered  in  accord- 
ance with  tbe  verdict,  and  the  railroad  company  brings  the  case  here. 

On  tbe  trial,  three  witnesses,  Nathan  Price,  F.  D.  Mills,  and  J.  E. 
Taylor,  testified  that  a  reasonable  attorney's  fee  for  commencing  and 
prosecuting  the  action  before  a  justice  of  the  peace  would  be  from  $25 
to  $30.  Tbe  court  also  permitted  tbe  following  question  to  be  asked 
of  John  S.  Hopkins,  another  witness  for  the  defendant  in  error:  '*Do 
you  know  what  a  reasonable  attorney's  fee  would  be  for  commencing 
and  prosecuting  a  case  against  tbe  Central  Branch  Union  Pacific 
Railroad  Company,  in  a  justice's  court  in  Wetmore,  Kansas,  to  recover 
the  value  of  a  cow  killed  by  said  railroad,  or  its  agents  or  servants, 
in  the  operation  of  its  railroad  in  Nemaha  county,  Kansas,  where  the 
said  cow  is  of  the  value  of  $200,  and  in  which  case  it  would  be  nec- 
essary to  take  depositions  of  three  or  more  witnesses  at  Holton,  Kan- 
sas, to  prove  the  value  of  such  cow,  when  such  action  is  brought  un- 
der the  statute  of  1874,  entitled  <An  act  relating  to  the  killing  and 
wounding  of  stock  by  railroads?'"  The  witness  answered,  **!  do." 
To  tbe  further  question,  "What  would  be  a  reasonable  charge  in  such 
a  case?"  he  answered,  "Twenty-five  dollars." 

Objection  was  taken  to  this  question  and  answer,  on  the  grounds 
that  the  witness  had  not  shown  himself  competent  to  give  an  opinion, 
and  that  it  singled  out  a  particular  company.  The  objections  are 
not  well  taken.  The  witness  had  previously  stated  that  his  age  was 
forty-t wo  years;  that  he  was  a  lawyer  by  profession;  that  he  resided 
in  Holton,  Jackson  county.  It  is  in  the  knowledge  of  every 
*244  member  of  the  *legal  profession  in  active  practice  that  the 
value  and  reasonable  price  of  the  services  of  an  attorney  vary 
with  the  amount  in  controversy,  the  legal  questions  involved,  the  gen- 
eral importance  of  the  case,  and  the  ability  and  reputation  of  counsel 
engaged.  The  question  and  answer  implied  an  acquaintance  by  tbe 
witness  with  the  value  of  such  professional  services  in  an  action 
brought  against  the  particular  railroad  company  defending,  and  this 
knowledge  ought  to  have  given  him  additional  advantage  in  estimat- 
ing the  value  of  such  services.  Under  such  circumstances,  to  single 
out  the  Central  Branch  Railroad  Company  was  not  calculated  to  mis- 
lead the  jury  or  prejudice  any  party's  rights.     Of  course,  upon  cross* 
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•eiaminatioD,  the  "witness  could  have  been  compelled  to  disclose  the 
basis  of  his  information,  the  number  of  like  cases  he  had  attended  to 
against  the  plaintiff  in  error,  and  such  other  matters  as  would  have 
enabled  the  jury  to  place  the  proper  weight  upon  his  testimony.  The 
cases  cited  by  counsel  are  not  parallel  with  this  one,  and  are  there- 
fore not  in  point. 

Another  allegation  of  error  is  that  the  court  refused  to  give  the 
following  instruction : 

"The  Jury  are  Instructed  that,  in  estimating  the  amount  of  plaintiff *8  re- 
covery herein,  if  they  find  the  plaintiff  is  entitled  to  recover,  they  will  not 
take  into  consideration  the  fact  that  said  cow  would  breed  good  calves  if  bred 
to  a  thoroughbred  buU,  but  consider  only  her  general  market  value." 

The  courty  however,  did  instruct  the  jury  that,  "if  they  found  from 
the  evidence  that  the  plaintiff  was  entitled  to  recover,  he  could  not  re- 
cover more  than  the  market  value  of  the  cow,  with  interest  thereon 
at  seven  per  cent.;  interest  from  the  date  of  demand.''  This  in- 
struction sufficiently  acquainted  the  jury  with  the  proper  rule  of  dam- 
ages in  the  case,  and  we  perceive  no  error  in  refusing  the  instruction 
prayed  for.  The  jury  had  the  right  to  take  into  consideration  ail  the 
qualities  of  the  cow  which  would  affect  her  market  value.  To  have 
limited  their  inquiry  to  the  value  of  the  cow  for  beef  or  milking  pur- 
poses, would  have  been  grossly  unjust  and  erroneous. 
*2i6  *The  final  complaint  is  that  the  court  erred  in  rendering  any 
judgment  for  attorney's  fees.  It  is  contended  that  the  find- 
ings of  fact  show  that  the  jury  found  that  the  animal  was  killed  partly 
tbroagh  the  negligence  of  the  agents  Hnd  employes  of  the  railroad 
company  in  running  and  operating  the  train,  and  partly  through  the 
failure  of  the  company  to  fence  its  track.  The  findings  referred  to 
are  as  follows : 

''Was  said  cow  injured  and  wounded  by  any  negligence  of  said  defendant, 
its  agents  or  employes,  in  running  and  operating  the  cars  on  defendant's  said 
road?  Aii^toer.  Yes.  Was  said  injury  complained  of  partly  caused  by  the 
failure  of  defendant  to  fence  its  railroad  track?    A.  Yes." 

The  effect  of  the  statute  of  1874,  in  the  absence  of  negligence  on 
the  part  of  the  owner,  is  to  avoid  the  necessity  of  any  inquiry  into 
the  mere  negligence  of  the  railroad  company  beyond  the  failure  to 
fence,  yet,  if  further  inquiry  is  had,  and  other  negligence  is  shown  on 
the  part  of  the  agents  or  employes  in  operating  the  road,  such  addi- 
tional negligence  does  not,  by  any  means,  take  the  case  out  of  the 
statute.  More  is  alleged,  and  more  is  proved,  in  such  a  case,  than 
is  essential.  The  facts  and  findings  bring  this  case  strictly  within  the 
provisions  of  the  statute,  and  defendant  in  error  was  entitled  to  re- 
cover his  attorney's  fees. 

The  case  of  Atchison,  T.  &  S.  F.  B.  Co.  y.  Edwards,  20  Kan.  531, 

is  in  harmony  with  this  ruling.     This  court  held  in  that  case  that 

the  injuries  caused  by  the  negligence  of  the  employes  of  the  road  in 

removing  the  animals  from  the  track,  were  done  in  operating  the  road 
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within  the  law  of  1874;  but,  as  the  injuries  caused  to  the  ianimalfi 
by  falling  into  the  bridge  did  not  result  in  operating  the  road,  and  as 
there  was  no  way  to  apportion  the  damages,  the  attorney's  fees  were 
not  recoverable.  In  this  case,  all  the  damages  resulted  from  the  fail- 
ure to  fence,  and  in  the  operation  of  the  railroad.  Had  the  jury 
found  that  the  injuries  to  the  cow,  in  the  case  before  us,  were  partly 
caused  by  the  agents  and  employes  of  the  railroad  company 
^^246  in  some  other  manner  than  in  running  or  operating  the  *road» 
the  case  of  Atchison,  T.  &  S.  F.  B.  Go.  v.  Edwards,  supra^ 
would  be  authority.     The  findings  are  otherwise. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


John  P.  King  v.  G.  AuiiXMAN  and  others. 

July  Tenu,  1880. 

Ohattel  Mortgage :  Description  of  Property.  0.  and  H.  mortgaged  a  cer- 
tain mare  to  A.,  describing  hei:  as  follows:  '*One  bay  mare,  one  hind  foot 
white,  and  white  spot  in  face,  branded  G,  17  hands  high,  five  years  old, * 
and  being  In  the  possession  of  the  mortgagors,  in  Clay  county,  Kansas. 
This  description  was  correct  in  every  particular,  except  that  the  brand 
was  J,  (though  very  indistinct  and  scarcely  discernible,)  and  the  mare 
was  not  17  hands  high,  and  possibly  only  15|  hands  high.  So  far  as  was. 
shown,  the  erroneous  part  of  said  description  did  not  apply  to  any  other 
animal,  nor  did  the  correct  part  thereof  apply  to  any  other  animal;  and 
taking  the  whole  description  together,  it  ddd  not  apply  to  any  other  ani- 
mal. Held  that,  as  the  description  applied  to  the  mare  in  controversy  in 
so  many  particulars,  and  not  applying  to  any  other  animal,  the  descrip- 
tion is  not  void;  and,  although  partially  untrue,  it  does  not  render  the 
mortgage  void  in  any  respect.^ 

^Where  the  description  is  such  that  third  persons,  by  lis  aid,  together  with  the 
aid  of  such  inquiries  as  the  mortgage  itself  suggests,  mav  identify  the  property, 
the  description  will  be  held  sufficient.  Tootle  v.  Lyster,  26  Kan.  o97;  Griffitha  v. 
Wheeler.  31  Kan.  24,  3  Pac.  Rep.  842. 

Tbe  following  descriptions  of  live-stock  in  chattel  mortgages  have  been  held 
sufficient:  **  A  flock  of  600  sheep,  consisting  of  wethers,  ewes,  and  lambs,  and  their 
increase  for  the  year  1882,  owned  by  and  in  the  possession  of  the  mortgagor  in 
Linn  county,  Kansas."  Corbin  v.  Kincaid,  (Kan.)  7  Pac.  Rep.  145.  "One  bay 
horse,  named  Billy,  ten  years  old  last  spring*  and  one  one-seated  buggy,  •  •  * 
all  of  which  is  in  my  possession. "  Brock  v.  Barr.  (Iowa,)  80  N.  W.  Rep.  652.  De- 
scription of  cattle,  incorrect  as  to  a^e,  but  showing,  as  clearly  appears  from  the 
evioence,  the  cattle  intended.  Harris  v.  Kennedy,  (Wis.)  4  N.  W.  Rep.  651.  De- 
scription of  three  three-year-old  horses,  coming  four,  as  four-year-old  hox8es» 
where  evidence  shows  that  it  enables  parties  on  proper  inquiries  to  identify  prop- 
erty. Tolbert  v.  Horton,  (Minn.)  22  N.  W.  Rep.  126.  "41  Berkshire  hogs  and  fc 
grain  sacks. "  Knapp  v.  Deitz,  (Wis.)  24  N.  W.  Rep.  471.  "One  bay  horse,  seven 
years  old.  weight  1,150;  one  bay  mare,  nine  years  old,  weight  l,25(i.  Wheeler  v. 
Becker,  (lowaj  28  N.  W.  Rep.  40.  "One  sorrel  stallion,  called  'Templar,'  seven 
or  eight  years  old, "  but  not  at  the  place  where  it  was  stated  to  be.  Jones  ▼. 
Workman,  (Wis.)  27  N.  W.  Rep.  168.    "50  head  of  steers,  about  20  months  old. 
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Error  from  Cl«y  district  court. 
The  case  is  stated  in  the  opinion. 
C.  M.  Kellogg,  for  plaintiff  in  error. 
E,  H.  Wyatt,  for  defendants  in  error. 

Valentinb,  J.  This  was  an  action  of  replevin,  brought  by  C.  Ault- 
man  &  Co.  against  John  P.  King,  for  the  recovery  of  a  certain  mare, 

described  as  follows :  '*One  bay  mare,  one  hind  foot  white,  and 
*247    white  spot  in  face,  branded  *<G,'  17  hands  high,  5  years  old, 

formerly  the  property  of  John  Hamerberg."  John  Hamerberg 
did,  in  fact,  once  own  the  property,  and  the  plaintiffs  now  claim  the 
property  by  virtue  of  a  chattel  mortgage  given  by  Ghaarles  H.  Gamp 
and  said  John  Hamerberg  to  them,  and  the  defendant  claims  the 
property  by  virtue  of  a  purchase  of  the  same  from  said  Hamerberg. 
The  chattel  mortgage  describes  the  property  as  follows :  "One  bay 
mare,  one  hind  foot  white,  and  white  spot  in  face,  branded  *  G,'  17 
hands  high,  five  years  old,"  and  being  in  the  possession  of  said  mort- 
gagors, in  Clay  county,  Kansas.  It  is  agreed  that  these  descriptions 
of  the  mare  are  exact,  except  as  to  the  brand  and  the  height  of  the 
mare.  The  evidence  concerning  these  matters  is  as  follows :  Said 
Charles  H.  Camp,  a  witness  for  the  plaintiffs,  testified  "that  the  ani- 
mal in  question  was  branded  'J,'  was  16  or  17  hands  high ;  that  it 
was  the  sole  property  of  John  Hamerberg;  that  he  [Camp]  had  no 
interest  in  it, "  etc.  The  defendant,  for  himself,  then  testified :  "The 
animal  is  branded  <J/  and  is  16}  hands  high."  Mr.  Underwood,  a 
witness  for  the  defendant,  testified  that  the  animal  "is  branded  'J,* 
and  is  15f  hands  high."  "The  plaintiff  in  rebuttal  proved  by  8. 
Langwortby,  constable  who  sold  the  animal  under  the  mortgage  after 

DOW  owned  by  me  and  in  my  possession  on  my  farm  in  Independence  township, 
Jasper  Co.,  K>wa,'' while  in  fact  part  of  the  farm  was  in  another  township. 
Eenyon  ▼.  Framel,  (Iowa.)  28  N.  W.  Rep.  87.  Description  of  items  of  property, 
comprising  livery  stock  in  general  term,  as  in  the  possession  of  mortgagor,  in 
Hardin  county.  Wells  ▼.  Wilcox,  (Iowa,)  28  K  W.  Rep.  29.  "All  my  stock  hogs, 
being  40.  more  or  less,  with  the  pigs  now  with  them.  **  Rhutasel  v.  Stephens. 
Oowa,)  27  N.  W.  Rep.  786. 

The  following  descriptions  of  live-stock  in  chattel  mortgages  have  been  held 
insufficient:  Description  of  horses  as  "gray, "  "dun, "  "mixed, "  etc. ;  or  as  " Bill,  * 
"Keno.'etc.  Tabor  v.  Sampson,  (Colo.)  4  Pac.  Rep.  45.  "60  head  hogs."  Everett 
▼.  Brown,  (Iowa.)  20  N.  W.  Kep.  743.  "10  head  two-year-old  past  steers,  valued  at 
135  per  head,  *  »  •  now  in  my  possession  and  owned  by  me;*  "9  head  of  two 
and  three -year-old  steers  on  farm  south  of  Bennett,  Neb.,  li  miles,  *  *  *  now 
in  my  possession  and  owned  by  me, " — the  mortgager  then  owning  98  steers,  and 
the  mortgaged  ones  not  being  separated.  Price  v.  McComas,  (Neb.)  81 N.  W.  Rep. 
511.  "One  span  of  colts,  three  years  old, — one  gray,  one  bay;  ei^t  cows.^one 
Beven  years  old,  white  and  with  red  spots:  one  same  age,  and  about  same  color; 
one  bfindle  cow  six  years  old;  one  cow  four  years  old,  with  calf  with  her  also; 
one  eight  years  old,  red.  with  white  face;  one  roan  cow,  six  years  old. "  Rhutasel 
▼.Stephens,  (Iowa,)  27  N.  W.  Rep.  786.  "60  head  of  two  and  three  year  old  steer^, 
and  40  head  of  yearling  steeds. "  Caldwell  v.  Trowbridge.  (Iowa,)  26  N.  W.  Rep. 
49.  "60  hogs  that  will  average  175  pounds  each. "  Leighton  v.  Stuart,  (Neb.)  26 
K.  W.  Rep.  198. 

Whether  a  horse  can  be  identified  from  the  description  contained  in  the  mort- 
gage is  a  question  of  fact  for  the  Jury.    Peterson  v.  Fole,  (Wis.)  25  K.  W.  Rep.  6771 
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the  trial  in  the  justice's  court,  that  when  he  sold  her  he  could  see  no 
brand  upon  her;  it  was  a  cold  morning,  and  she  had  very  long  faaJr 
at  the  time.  He  was  afterwards  shown  this  brand ;  could  not  tell  what 
it  was." 

The  court  below  instructed  the  jury  as  follows: 

"In  this  case  the  plaintiffs  hold  a  chattel  mortgage  given  by  Hamerber^  & 
Camp,  which  the  evidence  tends  to  show  was  intended  to  embrace  a  descrip- 
tion of  the  mare  in  question.  Mr.  King  claims  to  have  bought  the  mare  from 
Hamerberg  for  the  sum  of  6125.  This  action  is  brought  by  the  plaintiffs  to  re- 
cover the  possession  of  the  mare.  The  defense  of  Mr.  King  is  that  there  is 
not  a  proper  description  of  the  mare.  Mr.  King  admits  that  a  portion  of  the 
description  in  the  mortgage  would  be  applicable  to  the  mare,  but  that  the  de- 
scription is  incorrect  in  regard  to  the  brand  on  the  mare,  and  in  regard  to  the 

height.    In  regard  to  the  color  of  the  mare, — white  spot  in  the  face, 
*248      and  one  hind  foot  white, — *the  description  is  correct.     Mr.  King 

was  bound  to  take  notice  of  the  chattel  mortgage  and  contents;  that 
is,  he  is  presumed  to  iiave  known,  at  the  time  he  purchased  the  mare,  just 
what  the  chattel  mortgage  contained.    Under  these  circumstances,  and  the 
otlier  circumstances  of  the  case,  if  you  believe  that  the  defendant,  by  exam- 
ining the  mortgage,  would  have  known  that  the  intention  was  to  describe 
the  mare  in  question,  you  must  find  for  the  plaintifis;  or  if  there  was  suf- 
ficient in  the  mortgage  to  cause  the  defendant.  King,  to  make  inquiries  by 
which  he  might  reasonably  have  discovered  that  the  intention  was  to  mort- 
gage the  mare  in  question,  then  you  must  find  for  the  plaintififo.    It  is  not 
necessary  that  there  should  be  a  perfect  description  of  the  mare,  but  it  must 
be  such  as  would  cause  a  person  of  ordinary  prudence  to  make  inquiries  which 
would  lead  to  a  discovery  of  the  fact  that  the  mare  v^as  intended  to  be  mort- 
gaged.   If  there  was  such  a  defect  in  the  description,  or  such  a  miadescrip- 
tion«  that  a  person  examining  the  mortgage  would  not  be  put  upon  his  inquiry 
when  contemplating  a  purchase  of  the  mare,  you  must  find  for  the  defendant, 
King,    If  you  find  a  verdict  in  favor  of  the  defendant,  you  must  also  find 
the  value  of  the  mare." 

The  jury  found  a  general  verdict  in  favor  of  the  plaintiffs.  The 
defendant  then  moved  for  a  new  trial;  but  the  court  overruled  the 
motion,  and  rendered  judgment  in  accordance  with  the  verdict,  in 
favor  of  the  plaintiffs,  and  against  the  defendant.  The  defendant 
now  brings  the  case  to  this  court  for  review. 

The  only  question  which  counsel  for  the  defendant  (now  plaintiff  in 
error)  presents  to  this  court  is  whether  said  mistakes  in  regard  to  the 
brand  and  the  height  of  the  mare  are  sufficient  to  invalidate  the  mort- 
gage as  between  him,  (the  defendant,)  a  subsequent  purchaser  of  the 
property  who  had  no  actual  knowledge  of  the  mortgage,  and  the  plain- 
tiffs, the  mortgagees.  Baid  counsel,  however,  assumes  as  established 
facts  that  the  mare  was  branded  "J,*"  instead  of  *'G,"  and  that  the 
mare  was  only  I5f  hands  high,  and  not  17  hands  high.  Now,  under 
the  evidence,  this  assumption  of  counsel  is  probably  not  wholly  war- 
ranted. The  brand  was  evidently  very  indistinct  and  scarcely 
*249  discernible,  though  probably  it  *wa8  "J  ;**  and  the  mare  was 
somewhere  from  15f  hands  high  up  to  17  hands  high;  though 
probably  she  was  about  16  hands  high,  or  a  little  higher.  But  even 
if  the  brand  was  **J*'  without  question,  and  even  if  the  mare  was 
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only  15}  hands  high,  still  we  do  not  think  that  the  mortgage  was  void. 
She  was  the  only  mare  that  wonld  come  anywhere  near  answering 
the  above  desoription  foand  in  the  mortgage.  It  would  seem  that 
neither  Gamp  nor  Hamerberg,  nor  both  together,  owned  or  possessed 
any  other  mare  with  a  white  spot  in  the  faoe,  or  with  one  hind  foot 
white,  or  that  was  only  #five  years  old ;  and  even  if  this  mare  was  not 
branded  ''G,"  and  was  not  17  hands  high,  still  neither  they  nor  either 
of  them  had  any  mare  branded  '"G,"  or  that  was  17  bands  high.  This 
mare,  however,  was  nearer  17  bands  high  than  any  other  mare  which 
they  were  shown  to  possess,  and  it  does  not  appear  that  they  had 
any  other  mare  which  was  branded  at  all.  Beally,  the  erroneous 
part  of  said  description  did  not  apply  to  any  other  animal,  nor  did 
the  correct  part  apply  to-  any  other  animal;  and,  taking  the  whole 
description  together,  it  did  not  apply  to  any  other  animal.  There 
was  really  no  room  to  be  misled  by  said  description,  and  the  defend- 
ant was  not  misled  by  it.  Although  said  description  was  partially 
erroneous, — partially  untrue, — ^yet  we  do  not  think  that  it  was  void, 
or  that  it  rendered  the  mortgage  void  in  any  respect.  It  applied  to 
the  mare  in  so  nuuiy  particulars,  and  not  applying  to  any  other  an* 
imal,  the  defendant  ought  to  have  known  that  it  was  intended  for  the 
mare  in  controversy. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


*S50  *Btatb  07  Kansas  v.  Jambs  Stswabt. 

July  Term,  1880. 

1.  Supreme  Courts:  Questions  Considered.    Ordinarily,  this  court  will 

consider  only  such  questions  as  are  specifically  pointed  out  and  discuss^ 
by  counsel,  and  will  not  search  through  a  record  for  the  sake  of  finding 
error. 

2.  Laroeny :  Beoent  Possession :  Evidence.    Where,  upon  a  trial  for  lar- 

ceny, the  larceny  is  clearly  shown,  a  recent  possession  by  the  defendant 
proved  by  the  state*  and  a  very  recent  possession  admitted  by  the  defend- 
ant, coupled  with  an  explanation  by  him  of  the  manner  of  acquiring  that 
possession,  a  Jury  may  be  warranted  in  acting  upon  that  Amission  of 
possession,  while  at  the  same  time  from  his  subsequent  statements  and 
conduct,  and  all  the  circumstances  of  the  case,  giving  no  credence  to  his 
explanation  of  the  manner  of  acquiring  possession. 

Appeal  from  Montgomery  district  court. 

At  *the  March  term,  1880,  of  the  district  court,  Stewart  was  con- 
victed of  the  crime  of  grand  larceny,  and  sentenced  to  be  imprisoned 
in  the  state  penitentiary  for  the  period  of  four  years  and  three 
months. 

Hill  db  Broadhead^  for  appellant. 
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John  D.  Hinkle,  Go.  Atty.,  for  the  State. 

Brewer,  J.     The  defendant  wa£(  convicted  of  the  crime  of  grand 
larceny  in  the  district  court  of  Montgomery  county,  and  from  sach  con- 
viction has  appealed  to  this  court.     No  brief  has  been  filed  by  counsel, 
and  the  only  point  made  in  the  argument  is  ttiat  the  verdict  was  not 
sustained  by  the  evidence.     Counsel  for  appellant  claim,  it  is  true, 
that  there  are  other  errors;  but  none  certainly  are  apparent,  either 
in  the  admission  of  testimony  or  in  the  instructions  of  the  court.     We 
shall  not,  therefore,  stop  to  notice  in  this  opinion  the  various  ex* 
ceptions  taken  by  counsel  to  the  rulings  of  the  district  court.     If  coun- 
sel desire  that  any  particular  matter  be  considered,  they  mast  call 
our  attention  directly  to  it.     We  do  "not  search  for  errors,  but 
*251     examine  only  the  errors  alleged.     *True,  if  any  glaring  error 
to  the  prejudice  of  the  rights  of  an  accused  appeared,  we  might 
be  constrained  to  notice  it.     None  such  appear  upon  this  record. 

Was  the  evidence  sufficient  to  sustain  the  verdict  ?     This  is  a  ques- 
tion of  fact,  decided  in  the  affirmative  by  the  jury  and  the  court  which 
saw  the  witnesses  and  heard  the  testimony,  and,  unless  it  is  apparent 
that  they  erred,  their  decision  concludes  us.     The  larceny  charged 
was  of  a  wagon  loaded  with  lumber.     That  this  was  stolen,  is  clearJj 
proven.     It  was  left  in  the  evening  in  the  city  of  Independence,  and 
the  next  morning  it  was  gone.     It  was  tracked  some  miles  in  the  di- 
rection of  the  defendant's  home.     Some  three  or  four  weeks  thereafter 
it  was  found  in  his  possession,  and  he  soon  traded  it  for  another 
wagon.     His  own  testimony  showed  that  he  had  the  possession  within 
a  day  or  two  after  it  was  stolen.     He  claimed  to  have  traded  for  it 
with  some  campers  one  morning,  and  that  it  then  had  no  lumber  in 
it.     This  was  in  December,  1875.    When  arrested  in  February,  1876, 
he  broke  jail  and  fled  from  the  state.     Again  arrested  in  1879,  he  a 
second  time  broke  jail  and  fled  from  the  state.     Again  arrested,  he 
was  brought  to  trial  this  past  summer.      When  first  arrested  and 
shown  the  wagon,  he  said  to  the  sheriff,  ''You  have  got  me  now!" 
Aiid  when  under  arrest  the  second  time,  he  made  statements  which, 
according  to  one  version  of  them,  plainly  implied  guilt.     That  a  pos- 
session  of  recently  stolen  property  was  shown  by  the  state,  is  clear; 
and  that  this  possession  was  very  recent,  is  apparent  from  his  own 
testimony.     His  admission  of  this  recent  possession  was,  it  is  true, 
coupled. with  an  explanation  of  the  manner  of  acquiring  it;  but  evi- 
dently this  explanation  was  not  satisfactory.     Now,  while  the  testi- 
mony, as  written  out,  does  not  make  as  clear  a  case  as  often  appears, 
yet,  taking  all  the  circumstances  together, — the  recent  possession, 
the  flight,  his  conduct  and  admissions, — we  cannot  say  that  the  jury 
erred  in  their  conclusions,  and  therefore  we  may  not  disturb  the 
verdict. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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*253  *Statb  of  Eanbab  r.  August  Gutekunst. 

July  Tenn,  1880. 

1.  Dram-shop  Act:  Notice.    A  conviction  for  unlawfully  giving  or  sell- 

ing intoxicating  liquor  to  a  person  in  the  habit  of  being  intoxicated,  can- 
not be  sustain^,  unless  the  proof  shows  that  the  noSce  required  to  be 
given  by  section  6  of  the  dram-shop  act  inform  the  defendant  that  the 
party  to  whom  he  is  charged  with  furnishing  liquor  is  in  the  habit  of  be- 
ing intoxicated. 

2.  Attorneys  at  Iiftw :  liisoonduct  of  Ck>iin8eL    It  is  the  duty  of  the  dis- 

trict courts  to  Interfere  of  their  own  motion  in  ail  cases  where  counsel^ 
in  argument  in  Jury  trials,  state  pertinent  facts  not  before  the  Jury,  or 
use  vituperation  and  abuse,  predicated  upon  alleged  facts  not  in  evidence* 
calculated  to  create  prejudice  against  a  prisoner.^ 

Appeal  from  Lyon  district  court. 

At  the  September  term,  1880,  of  the  district  court,  Gutekunst  was 
convicted  of  a  violation  of  section  6  of  the  dram-shop  act,  and  sen- 
tenced to  sixty  days'  imprisonment  in  the  county  jail,  adjudged  to 
pay  a  fine  of  $100,  and  costs,  and  to  be  committed  until  the  fine  and 
costs  were  paid. 

I.  E.  Lambert  and  Cunningham  <t  McCariy,  for  appellant. 

r.  N.  Sedgwick,  Co.  Atty.,  for  the  State. 

HoBTON,  C.  J.  On  June  16, 1880,  a  complaint  was  filed  with  a  jus- 
tice of  the  peace  of  Lyon  county,  charging  the  defendant  with  a  vio- 
lation of  section  6  of  the  dram-shop  act,  in  unlawfully  selling  intox- 
icating liquor  to  W.  J.  Cooper,  a  habitual  drunkard,  after  notice  had 
been  given  defendant  by  the  wife  of  Cooper  that  her  husband  was  in 
the  habit  of  being  intoxicated.  On  June  19th  the  defendant  was  con- 
victed before  the  justice,  after  a  hearing  upon  the  complaint,  and 
sentenced  to  pay  a  fine  of  twenty-five  dollars.  An  appeal  was  taken 
by  defendant  to  the  district  court  of  Lyon  county.  At  the  September 
term  of  that  court  for  1880,  the  defendant  was  ag^in  convicted. 
*253  He  was  sentenced  to  sixty  'days'  imprisonment  in  the  county 
jail,  adjudged  to  pay  a  fine  of  one  hundred  dollars,  and  costs^ 
and  stand  committed  until  the  fine  and  costs  were  paid.  He  now  ap- 
peals to  this  court. 

The  first  objection  to  the  conviction  to  which  our  attention  has  been 
directed  by  counsel  is  the  insufficiency  of  the  testimony  concerning 
the  notice  to  the  defendant.  It  is  alleged  that  there  was  a  total  fail* 
ure  of  proof  of  such  a  notice  ss  is  required  by  the  statute.  The  evi- 
dence upon  this  point  is  that,  during  the  last  of  September,  1879,  the 
wife  of  W.  J.  Cooper,  in  the  presence  of  J.  E.  Webster,  said  to  the 

'Bee  note  at  end  af  case. 
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defendant  that  she  forbade  him  from  selling  any  more  intozio&ting 
liquors  to  her  husband.     No  notification  was  given  by  the|  wife  that 
her  husband  was  in  the  habit  of  being  intoxicated.    In  tlie  absence 
of  such  notification,  was  the  conviction  legal  ? 
Section  6  reads  as  follows : 

'^ Every  person  who  shall,  directly  or  indirectly,  knowingly  sell,  barter,  or 
give  away  any  intoxicating  liquor  to  any  person  who  is  in  the  habit  of  being 
intoxicated,  after  notice  shall  have  been  given  him  by  the  wife,  child,  parent, 
brother,  or  sister  of  such  person,  or  by  any  civil  officer  charged  with  the  care 
or  custody  of  the  poor  of  the  township,  city,  or  ward  where  he  resides*  that 
such  person  is  in  the  habit  of  being  intoxicated,  or  to  any  person  in  a  state  of 
intoxication,  *  *  *  shall  be  deemed  guilty  of  a  misdemeanor,  and,  apon 
conviction  thereof,  shall  be  punished  by  fine,  not  less  than  five  dollars  nor 
more  than  one  hundred  dollars,  or  by  imprisonment  not  less  than  ten  nor  more 
than  sixty  days,  or  by  both  such  fine  and  imprisonment/' 

This  statute  clearly  requires  that  the  notice  therein  provided  for 
shall  inform  the  person  forbidden  to  sell  that  the  party  sought  to  be 
prevented  from  obtaining  intoxicating  liquors  by  beigging  or  buying, 
is  in  the  habit  of  being  intoxicated.  This  is  the  essential  or  substan- 
tial part  of  the  notice.  A  notice  "not  to  sell  or  give"  is  insufficient. 
It  does  not  comply  with  the  terms  of  the  statute;  and,  as  the  statute 
is  penal  in  its  nature,  like  other  penal  laws,  it  must  be  construed 
strictly.  In  this  case  the  complaint  charges  that  the  wife  gave  the 
defendant  notice  that  her  husband  was  in  the  habit  of  being 
*254  intoxicated.  Therefore,  it  is  evident  that  the  ^prosecuting  atr 
torney,  in  drawing  up  his  charge,  was  fully  aware  of  the  requi- 
sites of  the  notice.  On  the  trial  be  failed  to  prove  this  allegation. 
Hence,  there  was  a  failure  of  proof  of  the  offense  alleged  in  the  com- 
plaint. No  valid  notice  was  shown.  The  conviction,  in  the  absence 
of  the  statutory  notice,  was  illegal,  and  must  be  set  aside. 

Objection  is  also  made  to  certain  remarks  of  counsel  in  closing  the 
argument  of  the  case.  It  is  alleged  that  he  referred  to  facts  not  be- 
fore the  jury,  and  indulged  in  vituperation  and  abuse,  predicated 
upon  alleged  facts  not  in  evidence,  calculated  to  create  prejudice 
against  the  defendant.  There  is  very  great  conflict  in  the  testimony 
before  us  conderning  the  language  actually  used  by  the  counsel.  In 
view  of  the  conclusion  we  have  already  announced  of  awarding  a  new 
trial,  it  is  unnecessary  to  pass  upon  such  objection.  We  take  this 
opportunity,  however,  of  calling  attention  to  the  duty  of  the  district 
courts  in  jury  trials  to  interfere  in  all  cases  of  their  own  motion,  where 
counsel  forget  themselves  so  far  as  to  exceed  the  limits  of  professional 
freedom  of  discussion.  Where  counsel  refers  to  pertinent  facts  not 
before  the  jury,  or  appeals  to  prejudices  foreign  to  the  case,  it  is  the 
duty  of  the  court  to  stop  him  then  and  there.  The  court  need  not 
and  ought  not  to  wait  to  hear  objection  from  opposing  counsel.  The 
dignity  of  the  court,  the  decorum  of  the  trial,  the  interest  of  truth  and 
justice  forbid  license  of  speech  in  arguments  to  jurors  outside  of  the 
proper  scope  of  professional  discussion.     We  conclude  with  the  words 
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of  Mr.  Justice  Yalentinb,  speaking  fox  the  coart,  in  State  r.  Corn- 
stock,  20  Ean.  655 : 

*'Gonrf43  ought  to  confine  counsel  strictly  within  the  facts  of  the  case;  and 
if  Gonnsel  peraistently  go  outside  of  the  facts  in  their  argument  to  the  Jury, 
then  the  court  should  punish  them  By  fine  and  imprisonment;  and  if  they 
should  obtain  a  verdict  by  this  means,  then  the  court  should  set  such  verdict 
aside." 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  a  new  trial. 
(All  the  justices  concurring.) 

NOTE. 

The  role  in  regard  to  the  conduct  of  counsel  in  the  argament  of  a  caase  would 
seem  to  be  that  there  is  no  presumption  of  error  from  the  use  of  abusive  lan- 
guage, where  there  is  evidence  to  support  it,  or  from  an  accidental  misstatement; 
that  there  is  a  presumption  of  error  from  deliberate  misstatements  of  the  evidence, -- 
or  statements  of  material  or  preludicial  facts  outside  the  evidence,  or  from  abuse 
not  founded  on  the  evidence,  llither  presumption  may  be  rebutted  by  the  facts 
and  circumstances  of  the  case.  The  presumption  of  error  was  held  to  arise  in 
the  following  cases:  Brow  v.  State,  (tnd.)  2  x7.  E.  Rep.  296,  from  statements  of 
prejudicial  matter  not  in  evidence,  and  abuse  not  founded  on  evidence.  Campbell 
V.  Moher.  (Ind.)  4  N.  £.  Rep.  911,  where  an  attorney  commented  on  the  fact  that 
the  other  party  bad  taken  a  change  of  venue,  and  it  was  held  error  on  Uie  part  of 
the  trial  court  to  rule  that  everything  in  the  record  was  the  subject  of  argument 
to  the  Jury.  Taft  v.  Fiske,  (Mass.)  6  N.  E.  Rep.  621,  where  plaintiff's  attorney 
called  Uie  attention  of  the  lury  to  the  fact  that  defendant's  counsel  had  amendecl 
his^mswer  during  the  trial,  and  commented  thereon.  It  was  held  error  for  the 
court  to  refuse  defendant's  request  for  an  instruction  that  the  fact  was  not  a  sub- 
ject of  comment,  and  should  not  affect  the  determination  of  the  Jury.  State  v. 
Abrams,  (Or.)  8  Pac.  Rep.  827.  where  the  state's  attorney  remarked  to  the  Jury  on 
matters  not  in  evidence.  In  this  case  the  error  could  not  be  reached  because  it  had 
not  been  made  error  of  the  trial  court  by  having  that  court  pass  on  the  ques- 
tion under  an  application  for  a  new  trial.  BuUard  v.  Boston  &  M.  R.  R.  (K.  H.) 
5  Atl.  Rep.  838,  where  a  statement  of  counsel  of  a  material  fact  not  in  evidence, 
Tiz.,  the  reason  for  failing  to  put  on  the  stand  a  witness  he  had  called,  was  held 
to  be  error,  unless  the  trial  court  should  determine  as  a  matter  of  fact  that  the  re- 
traction by  counsel  and  the  instruction  of  the  court  had  removed  the  prejudice. 
Porter  V.  Throop,  (Mich.)  11  N.  W.  Rep.  179,  where,  in  an  action  involving  the  pro- 
caring  by  a  party  of  a  will  through  undue  influence,  counsel  for  the  other  side  in 
his  openmg  statement  charged  the  party  with  procuring  the  making  of  another 
will  through  undue  influence.  In  tnis  case  the  supreme  court  held  mat  the  trial 
court,  having  gone  on  with  the  trial  of  the  cause,  in  effect,  had  decided  the  ques- 
tion, and  that  in  this  matter  its  decision  was  final.  Rickabus  v.  Gott,  (Mich.) 
16  N.  W.  Rep.  884,  where  the  opening  statement  of  counsel  contained  irrelevant 
and  preludicial  matter,  which  the  court  failed  to  correct.  Bradshaw  v.  State, 
(Neb.)  22  N.  W.  Rep.  861,  in  case  the  attorney  had  misstated  the  evidence,  as  was 
alleged;  but  the  matter  could  not  be  considered  by  the  supreme  court,  because  it 
bad  not  been  made  error  of  the  trial  court  by  a  ruling  on  an  objection  or  on  mo- 
tion for  new  trial.  Bohanan  v.  State,  (Neb.)  24  N.  W.  Rep.  890,  where  the  same 
point  of  want  of  error  by  the  district  court  was  sustained.  People  v.  Dane, 
(tfich.)  26  N.  W.  Rep.  781,  where  the  prosecuting  attorney  stated  to  the  Jury  "facts 
as  of  his  own  knowledge,  which  had  not  been  introduced  in  evidence. "  Moore 
▼■  State,  (Tex.)  2  S.  W.  Kep.  887,  where  the  prosecuting  attorney  stated  to  the  Jury 
the  fact  of  deiendant's  former  conviction  and  the  reversal  of  Judgment  on  a  tech- 
nicality; article  788,  Tex.  Code  Crim.  Proc,  forbidding  allusion  to  former  trial  in 
argament  of  criminal  case.  Commercial  Fire  Ins.  Co.  v.  Allen,  (Ala.)  1  South. 
Rep.  203,  where  counsel  called  the  opposite  party  a  soulless  corporation.  Peo- 
ple V.  Carr,  (Mich.)  81  N.  W.  Rep.  690,  where  the  prosecuting  attorney  was  per- 
mitted by  ^e  court,  notwithstanding  defendant's  oojection,  to  state  evidence  m  a 
former  trial  not  introduced  in  the  trial  then  goin£[  on. 

The  presumption  of  error  was  held  not  to  arise  in  the  following  cases:  Ander- 
son V.  State,  (Ind.)  4  N.  £.  Rep.  68,  where,  in  his  opening  statement,  counsel  for 
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prosecntion  called  the  accused,  who  was  on  the  trial  convicted  of  rape,  *a  dirty 
dog.  **     Shular  v.  State,  (Ind.)  4  N.  E.  Rep.  870,  where  counsel  for  prosecution 
said,  "While  we  are  not  allowed  to  show  what  the  character  of  the  defendant 
was,  it  appears  in  evidence  from  defendant's  own  witnesses  what  the  charac- 
ter was, "  and  the  evidence  for  defendant  tended  to  show  his  disposition.    Boj/e 
V.  State,  (Ind.)  5  N.  £.  Rep.  208,  where  counsel  for  prosecution  said:  "Will  joa 
believe  this  man    *    *    *    who  has  just  seen  the  shadow  of  the  gallows?"  since 
the  reference  to  a  verdict  in  the  former  trial  was  too  vague  and  general.    'Sorton 
V.  State,  (Ind.)  6  N.  E.  Rep  126,  where  state's  counsel  was  apparently  accounting 
for  the  absence  of  a  state's  witness,  when,  appellant  objecting,  the  court  at  once 
directed  the  counsel  to  confine  his  argument  to  the  evidence,  which  he  therea/r- 
erwards  did.    Newman  v.  Com.,  (Pa.)  7  Atl.  Rep.  132,  where  the  counsel  exhibited 
to  the  jury  a  cartoon  from  Puck,  not  part  of  the  evidence,  not  as  evidence,  but  as 
argument,  the  matter  being  held  to  be  within  the  discretion  of  the  trial  court. 
State  V.  McCool,  9  Pac.  Rep.  618,  84  Ean.  618,  where  the  state's  attorney  read  from 
the  notes  of  the  official  reporter  testimony  on  which  he  intended  to  comment, 
and  stated  that  "defendant  has  been  guilty  of  one  penitentiary  offense,  and  would 
commit  a  greater  to  cover  the  other  up;"  the  connection  in  which  the  statement 
was  made  not  appearing;  and  where  tne  same  state's  attorney  staled  to  the  jury 
that  he  would  show  that  defendant  had  been  found  guilty  of  an  attempt  to  com- 
mit manslaughter;  no  evidence  being  subsequently  offerea  in  support  of  the  state- 
ment.   Gavigan  v.  Scott,  (Mich.)  16  K.  W.  Kep.  769,  where  opposite  counsel  com- 
mented on  a  party's  failure  to  produce  important  witnesses.    State  v.  Miller, 
(Iowa,)  21  N.  W.  ftep.  181,  where  the  affidavits  of  opposing  counsel  as  to  who 
departed  first  from  a  proper  line  of  argument  were  contradicting.    Dowdell 
V.  Willcox,  (Iowa,)  21  N.  W.  Rep.  147,  where  counsel  tried  to  excite  the  jury's 
sympathies  for  his  client  as  being  a  widow,  and  denounced  the  other  parties  as 
leeches,  and  oppressors  of  poor  women  and  widows.    Scott  v.  Chicago,  M.  & 
St.  P.  R.  Co..  (Iowa.)  27  N.  W.  Rep.  276,  from  misstatements  of  law  by  coun- 
sel.   Heldt  V.  State,  (Neb.)  80  N.  W.  Rep.  626,  where  the  prosecuting  counsel 
commented  on  the  fact  that  the  accused,  m  testifying  for  himself,  did  not  deny 
the  commission  of  the  crime  charged.    Qallinger  v.  Lake  Shore  Traffic  Co., 
(Wis.)  80  N.  W'  Rep-  190,  where  counsel  commented  on  matters  possibly  irrele- 
vant and  prejudicial,  but  in  the  evidence  in  the  case.    Brennan  v.  St.  Louis. 
(Mo.)  2  S.  W.  Rep.  481,  where  counsel  commented  on  evidence  as  bearing  on  a 
point  as  to  which  it  was  alleged  to  be  immaterial  and  improper,  having  been  ad- 
mitted, as  was  alleged,  on  another  point  only,  but  the  record  failed  to  show  that 
the  point  on  which  the  evidence  was  admitted  had  been  called  to  the  attention 
of  the  court  below.    Huckshold  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  (Mo.)  2  S.  W. 
Rep.  794,  where  counsel  commented  on  the  absence  of  a  material  witness  for  the 
other  side;  the  trial  court  who  heard  the  argument  having,  in  denving  tJie  motion 
for  a  new  trial,  decided  that  there  was  no  error. 

The  presumption  of  error  was  held  not  to  be  rebutted  in  the  following  cases: 
State  V.  Balch,  (Ean.)  2  Pac.  Rep.  609,  81  Ean.  465,  where  the  state's  attorney  called 
the  jury's  attention  to  the  fact  that  defendant  had  not  testified  and  had  not  denied 
the  charge  as  a  witness,  though  the  court  instructed  the  jury  not  to  allow  the  at 
tomey's  statement  to  prejudice  the  defendant;  chapter  82,  §  215,  Comp.  Laws  1879, 
providing  that  the  neglect  or  refusal  of  accused  to  testify  shall  not  be  referred  to  by 
the  state  s  attorney.  People  v.  Hopt,  (Utah,)  9  Pac.  Rep.  407,  where  the  prosecut 
ing  attorney  referred  to  the  case  as  *'the  most  remarkable  case  ever  tried  in  this 
territory,  and  the  many  times  it  has  been  brought  before  the  tribunals, "  and  then, 
defendant  objecting,  withdrew  the  remark,  and  the  court  instructed  the  jury  to 
consider  no  previous  trial  of  the  case,  and  the  defendant  having  in  his  cross-exam- 
inations throughout  the  case  referred  to  former  trials,  though  section  85,  Laws 
Utah,  1884,  pp.  125, 126,  forbids  using  or  referring  to  former  verdict  in  argument 
Hall  V.  Wolf,  (Iowa,)  16  N.  W.  Rep.  710,  where  counsel  in  argument  made  preju- 
dicial statements,  unwarranted  by  evidence,  in  the  absence  of  the  judge  from  tlie 
court-room,  the  opposlnj?  counsel  not  objecting.  Cleveland  Paper  Co.  v.  Banks, 
(Neb.)  16  N.  W.  Kep.  883,  where  B.,  president  of  a  paper  company,  was  sued  on 
an  alleged  agreement  to  pay  for  paper  furnished  to  the  company,  his  counsel 
sought  to  prove  that  S.,  the  secretary  of  the  company,  embezzled  its  funds,  and 
stated  in  his  argument:  **The  history  of  Smith  you  know.  They  told  you  that, 
directly  after  these  goods  were  shipped,  S.  went  away,  and  that  he  went  awar 
with  goods  not  his  own. "  Whereupon  the  opposing  counsel  objected,  and  the 
court  restrained  the  speaker,  and  the  verdict  was  against  the  evidence.  Brem- 
mer  v.  Green  Bay,  S.  P.  &  N.  R.  Co.,  (Wis.)  20  N.  W.  Rep.  687,  where  counsel 
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peneyered  in  appealing  to  prejudices  foreign  to  the  evidence,  after  reprimand  by 
the  coort.  Henry  v.  Bioux  City  &  P.  R.  Co.,  (Iowa,)  80  N.  W.  Rep.  (J80,  where 
coQDsel,  in  retracting  on  objection  improper  statements,  insinuated  them  in  a 
more  reprehensible  manner. 

The  presumption  of  error  was  held  to  be  rebutted  in  the  following  cases :  Epps 
▼.  State,  (Ind.)  1  N.  £.  Rep.  491,  where  the  counsel  for  the  prosecution  misstated 
the  evidence,  and  stated  matters  not  in  evidence,  but,  on  objection  of  counsel,  in 
each  instance,  the  court  promptly  interrupted  his  argument,  and  condemned  his 
conduct.  State  v.  McCool,  9  Pac.  Rep.  745. 84  Kan.  617,  where  the  state's  attorney, 
in  objecting  to  a  question  put  by  defendants  in  cross-examining  a  witness,  said  to 
the  court,  in  the  presence  of  the  Jury,  tiiat,  *'if  the  court  wishes  to  open  the  bars, 
and  let  us  go  in  and  state  aU  about  this  case,  the  defendant  has  already  been  found 
guilty  of  an  attempt  at  manslaughter, "  and  the  court  prompthr  instructed  the  Jury 
to  disregard  the  statement.  Petite  v.  People,  (Colo.)  9  Pac.  Kep.  622,  where  coun- 
sel for  state  said  that  defendant,  "who  had  been  present  in  court  and  heard  the 
testimony,  who  linew  its  truth  or  falsity,  and  was  a  competent  witness  in  his  own 
hehalf,  luid  not  gone  on  the  witness-^tand  and  denied  it,  *  when,  defendant  ob- 
jecting, and  the  court  sustaining  the  objection,  counsel  desisted,  and  the  court 
forthwith  instmoted  the  Jury  that  the  failure  of  the  defendant  to  testify  in  his 
own  behalf  could  not  be  used  to  his  prejudice;  section  704,  Qen.  8t.  Colo.,  pro- 
viding that  the  neglect  or  refusal  of  the  accused  to  testifv  shall  in  no  case  be 
taken  or  considered  any  evidence  of  guilt  or  innocence.  Snnberg  ▼.  Babcock, 
(Iowa,)  24  N.  W.  Rep.  19,  where  both  counsel  made  improper  remarks,  and  the  dis- 
trict court  passed  on  the  Question  on  a  motion  for  a  new  trial.  People  v.  Bush, 
(Cal.)  10  Pac.  Rep.  169.  where  counsel  for  state,  replying  to  a  similar  statement 
of  defendant's  coansel,  stated  his  impressions  on  hearing  of  killing  by  defendant; 
the  court  declining  to  interfere  on  objection  hj  defendant.  Tucker  y.  Cole, 
(Wis.)  11  N.  W.  Rep.  708,  where  counsel,  on  making  the  improper  remarks,  im- 
mediately stated  to  the  Jury  that  such  statements  were  outside  the  case  and  should 
not  be  considered  by  them,  and  nothing  in  the  verdict  indicated  prejudice  thereby. 
Bnrdick  v.  Haggart,  (Dak.)  22  K.  W.  Rep.  589,  where  counsel  made  repeated 
and  persistent  oners  of  incompetent  and  irrelevant  testimony,  containing  slan- 
derous and  prejudicial  charges  against  the  opposite  party,  and  in  argument  urged 
his  domestic  infelicity  and  sexual  relations,  of  whicli  there  was  no  evidence,  but, 
eliminating  this,  the  Jury  would  have  been  justified  in  their  verdict.  Scott  v. 
Chicago,  H.  &  St.  P.  Ky.  Co.,  (Iowa,)  24  N.  W.  Rep.  684.  where  the  alleged  im- 
proper remarks  of  counsel  did  not  appear  in  the  record.  Hinton  v.  Cream  City 
K.  Co..  (Wis.)  27  K.  W.  Rep.  147,  where  counsel  stated  facts  not  in  evidence,  but, 
being  interrupted  by  the  opposing  counsel  objecting,  immediately  disclaimed  the 
statement,  and  called  it  a  conjecture.  Donovan  v.  Richmond.  (Mich.)  28  N.  W. 
Rep.  516,  where  counsel  for  both  sides  commented  on  an  affidavit  not  in  evi- 
dence. WiUis  y.  Lowry,  (Tex.)  2  S.  W.  Rep.  449.  where  the  verdict  was  not 
against  the  preponderance  of  evidence,  and  appears  not  to  have  been  rendered 
excessive  by  the  improper  conduct.  Little  Rock  &  Ft.  8.  R.  Co.  v.  Cavenesse, 
(Ark.)  2  8.  W.  Rep.  505,  where  the  court  told  the  Jury  to  disregard  a  statement  of 
facts  by  counsel  not  in  evidence,  and  the  counsel  stated  that  the  statement  was 
not  in  evidence,  was  made  by  way  of  argument,  and  the  Jury  were  not  to  con- 
sider it  in  any  other  light.  Felix  v.  Schamweber,  (111.)  10  K  £.  Rep.  16.  where 
counsel  commented  on  the  fact  that  his  client  was  a  poor  man,  while  the  oppos- 
ing party  was  rich;  the  court  having  sustained  an  oblection  thereto,  and  remarked 
that  sucn  considerations  should  be  disregarded  by  the  Jury. 

As  to  the  duty  of  the  trial  court  in  regard  to  improper  statements  and  argument 
bjT  counsel,  it  is  declared  the  duty  of  the  trial  court  to  ''interpose  toprevent  it, 
with  promptness  and  efficiency.  *  Porter  v.  Throop,  (Mich.)  11  N.  W.  Rep.  179. 
*The  court  should  not  wait  to  see  the  effect  of  such  an  assault  or  departure,  but 
should  promptly  arrest"  it.  Burdick  y.  Haggart.  (Dak.)  28  N.  W.  Rep.  589.  *'The 
court  snonld  have  forbidden  it,  though  not  asked  to  do  so. "  Wlms  v.  Lowry, 
(Tex.)  2  8.  W.  Rep.  449. 

In  State  v.  Harvell,  (Mo.)  1  8.  W.  Rep.  887,  it  was  held  that  objection  to  im- 
proper remarks  of  prosecuUng  attorney,  being  made  for  the  first  time  on  motion 
lor  a  new  trial,  came  to  late. 
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*256    *BoABD  OF  Com'r8  of  Mabion  Co.  v.  Mahlok  Bzoas* 

July  Term,  1880. 

1.  Boads  and  Highways:  Non-Liability  of  County.    In  the  absence  of 

a  liability  expressly  declared  by  statute,  a  county  is  not  liable  for  damages 
accruing  from  defective  highways  or  public  bridges.^ 

2. •    The  case  of  Eikenberry  v.  Township  of  Bazaar,  22  Kan.  ^556, 

referred  to  and  affirmed. 

Error  from  Marion  district  court. 

Action  brought  by  Biggs  against  the  board  of  commissioners  of 
Marion  county  and  the  city  of  Florence,  to  recover  damages  sostained 
by  certain  live-stock  belonging  to  plaintiff,  by  reason  of  an  unsafe 
and  defective  public  bridge,  in  said  county.     The  petition  stated,  in 
substance,  that  the  bridge  in  question  was  built  by  the  coanty  of 
Marion,  at  a  cost  of  over  two  hundred  dollars ;  that  it  was  a  part  of 
the  public  highway  of  the  county;  that  it  was  impaired  and  ansafe 
for  public  travel;  that  the  plaintifiF,  without  any  knowledge  of  its  im- 
pairment and  of  its  unsafe  condition,  drove  his  cattle  and  other  live- 
stock thereon;  and  that,  while  they  were  crossing  said  bridge,  it  broke 
dowU)  because  of  its  impaired  condition,  and  killed  and  injured  a  large 
number  thereof.     Biggs  asked  judgment  against  the  defendants  for 
$200,  with  interest  thereon  at  the  rate  of  seven  per  cent,  per  annum, 
from  September  19,  1876,  and  for  costs.     Trial  by  the  court  at  the 
April  term,  1879,  and  judgment  for  the  plaintiff  and  against  the  de- 
fendant board  of  commissioners,  for  $175,  and  costs. 

G.  Reed,  for  plaintiff  in  error. 

In  the  absence  of  a  statute  creating  a  liability,  a  county  can  in  no  case  be 
made  to  respond  in  damages  for  injuries  arising  to  parties  by  reason  of  a  de- 
fective and  unsafe  public  bridge.  Dill.  Mun.  Corp.  §  785;  Sutton  v.  Board 
of  Police  Carroll  Co.,  41  Miss.  236;  Larkin  v.  Saginaw  Co.,  11  Mich.  88;  Cooley 

V.Essex,  21  N.  J.  Law,  415;  Sussex  v.  Strader,  18  N.  J.  Law,  108; 
*256      Pray  v.  Mayor,  etc.,  *32  N.  J.  Law,  394;  Huffman  v.  San  Joaquin 

Co.,  21  Cal.  426;  Hedges  v.  Madison  Co.,  1  Giiman,  567;  Detroit  v. 
Blackeby,  21  Mich.  87;  Soper  v.  Henry  Co.,  26  Iowa,  264;  Ang.  Highw.  (2d Ed.) 
§  258;  Brower  v.  Mayor,  etc.,  8  Barb.  258;  Askew  v.  Hale  Co.,  54  Ala.  639; 
waltham  v.  Kemper,  55  111.  846;  Commissioners,  etc.,  of  Niles  v.  Martin,  4 
Mich.  557.  It  would  seem,  therefore,  to  follow,  beyond  all  question,  that,  in 
the  absence  of  an  express  statute,  the  county  is  in  no  event  liable  for  damages 
occasioned  by  unsafe  and  defective  bridges.  Have  we  such  a  statute?  None 
that  I  can  find.    See  Eikenberry  v.  Township  of  Bazaar,  22  Kan.  *561. 

Frank  Doater,  for  defendant  in  error. 

It  seems  to  be  generally  admitted  that  municipal  corporations  proper,  such 
as  cities,  are  liable,  without  a  statute  imposing  such  liability,  and,  numeri- 
cally considered,  the  weight  of  authority  is  probably  to  the  effect  that  qwai 
corporations,  such  as  counties,  are  not  liable  without  being  made  ao  by  stat- 

*See,  however,  Wyandotte  Co.  v.  Wyandotte,  39  Kan.  48d. 
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lite.     Tlae  TAason  for  this  distinction  is  not  satisfactory  to  some  of  the  most 
Iparned  and  eminent  judges  and  authors.    Dill.  Mtin.  Corp,  ^§  764,  765,  785. 
If,  on  principle,  and  without  a  statute,  either  a  county  or  a  city  is  responsible 
in  damages  for  the  neglect  of  its  officers  to  repair  a  highway  or  a  bridge,  it 
can  only  be  so  because  the  duty  to  repair  is  imposed  by  law,  and  provision 
for  its  discharge  made  in  the  revenue  statutes.    Tliis  seems  to  be  a  sufficient 
reason.     It  was  recently  so  held  by  the  supreme  court  of  Indiana,  in  a  case 
precisely  in  point,  in  which  the  principal  authorities  were  reviewed  in  an  ex- 
ceptionally able  and  satisfactory  opinion,  and  a  county  decided  to  be  respon- 
Bible  for  damages  occurring  from  a  defective  bridge.    House  v.  Montgomery 
Co.,  60  Ind.  580.    Such,  also,  is  the  firmly  established  doctrine  in  Iowa.    Wil- 
son V.  JefTerson  Co.,  13  Iowa,  181;  Brown  v.  Jefferson  Co.,  16  Iowa,  339;  So- 
per  V.  Henry  Co.,  26  Iowa,  264;  Kendall  v.  Lucas  Co.,  Id.  395:  Moreland  v. 
Mitchell  Co.,  40  Iowa,  394;  Chandler  v.  Fremont  Co.,  42  Iowa,  58;  Huston 
V.  Iowa  Co.,  43  Iowa,  456.    The  obligation  to  repair  is  imposed  upon  coun- 
ties by  our  statutes,  and  ample  means  afforded  for  its  discharge.  Comp.  Laws 
1879,  c,  16,  §  1  ct  seq. 
There  are  differences  between  the  case  under  discussion  and  that  of  Eiken- 
berry  v.  Bazaar  Tp.,  22  Kan.  *556.    The  means  of  discharging  the  lia- 
*257       bility  in  question  are  much  ^I'lrreater  in  the  case  of  counties  than  town- 
ships.   A  road  tax  cannot  be  levied  by  the  township  officers  alone. 
Such  tax  must  be  levied  with  the  advise  and  concurrence  of  the  board  of 
county  commissioners.    Comp.  Laws  1879,  c.  110,  §  22.    Such  tax  (we  pre- 
sume it  to  be  the  same)  cannot  exceed  in  amount  three  mills  on  the  dollar. 
Comp.  Laws  1879,  c,  89,  §  21.    Two  days'  labor  per  year  on  the  public  Iiigh- 
ways  is  all  that  is  required  to  be  performed,  (chapter  89,  supraf  §18,)  unless 
more  can  be  imposed  in  the  contingencies  mentioned  in  section  27  following, 
which  we  think  doubtful.     Generally,  the  powers  of  township  officers  are 
much  more  limited  than  those  of  boards  of  county  commissioners.     We  re- 
spectfully submit  that,  if  the  case  of  Eikenberry  v.  Township  of  Bazaar  can 
Im5  lield  ito  apply  to  the  one  under  discussion,  that  the  principle  upon  which  it 
was  decided  will  bear  re-examination  by  the  court. 

HoRTON,  G,  J.  The  only  question  presented  in  this  case  is  whether 
a  county  is  liable  for  damages  accruing  from  a  defective  and  unsafe 
bridge,  built  by  the  county  as  a  part  of  the  public  highway. .  It  is 
conceded  by  counsel  that  there  is  no  express  statute  imposing  any 
liability;  therefore  the  question  must  be  answered  in  tiie  negative 
upon  the  authority  of  Beach  v.  Leahy,  11  Kan.  *28,  and  Eikenberry 
V.  Township  of  Bazaar,  22  Kan.  *556. 

Counsel  suggests  that,  if  it  be  held  that  the  case  of  Eikenberry  v. 
Township  of  Bazaar,  supra,  is  applicable,  that,  in  view  of  the  decis- 
ions in  House  v.  Montgomery  Co.,  60  Ind.  580,  and  in  Wilson  v. 
Jefferson  Co.,  13  Iowa,  181,  and  Huston  v.  Iowa  C!o.,  43  Iowa,  456,  this 
court  ought  to  re-examine  the  question,  on  principle.  Counsel  fur- 
ther contend  that,  as  this  court  has  decided  that  municipal  corpora- 
tions proper^  such  as  cities,  are  liable  for  damages  resulting  from  the 
negligent  exercise  and  control  over  the  streets  and  sidewalks  within 

their  limits,  without  any  statute  imposing  such  liability,  it  fol- 
*258    lows  logically  that  counties  are  equally  liable.     We  are  *aware 

of  the  diversity  in  the  decisions  in  respect  to  the  liability  of  a 
county  in  neglecting  to  keep  in  repair  bridges  and  highways,  and  the 
difficulty  of  stating  clearly  and  satisfactorily  the  principle  upon  which 
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ified  and  entered  upon  the  discharge  of  her  duties.  The  plaintiff  had 
a  claim  against  her  brother's  estate  for  $596.32,  money  loaned  bj  her 
to  him  during  his  life-time,  which  claim  she  duly  presented  to  said 
administratrix,  and  filed  in  the  probate  court,  which  claim  was  after* 
wards,  after  a  contest,  and  on  July  7,  1869,  duly  allowed  by  the  pro- 
bate court,  and  classed  as  a  claim  of  the  fifth  class.  The  defendant 
closed  the  administration  of  said  estate  on  July  1,  1872,  and  was  then 
discharged  as  administratrix,  and  the  said  claim  of  the  said  plaintiff 

remained  wholly  unpaid.   On  March  18, 1875,  Robert  Fletcher^ 
*261    the  *father  of  the  plaintiff  and  of  the  deceased  Edward,  died 

intestate,  seized  in  fee  of  the  land  described  in  the  plaintiff's 
petition,  which  land  is  situated  in  Greenwood  county,  Kansas.  One^ 
undivided  half  of  this  land  descended  from  Robert,  through  the  de* 
ceased  Edward,  to  the  defendant,  and  the  other  undivided  half  de» 
scended  to  the  plaintiff,  and  the  plaintiff  now  asks  to  have  the  undivided 
half  of  said  land,  which  descended  to  the  defendant,  made  and  de- 
clared subject  to  the  payment  of  her  said  claim  against  said  estate.. 
This  the  defendant  claims  cannot  be  done.  The  defendant  claims  in 
her  brief,  filed  by  her  counsel  in  this  court,  that  the  plaintiff's  peti- 
tion, which  was  filed  in  the  court  below  on  January  5, 1880,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  for  the  following 
reasons,  to-wit : 

"(1)  Said  petition  shows  on  its  face  that  more  than  five  years  have  elapsed 
since  the  cause  of  action,  if  any,  accrued.  (2J  That  more  than  three  years 
years  have  elapsed  since  the  cause  of  action,  li  any,  accrued.  (3)  That  said 
petition  discloses  the  further  fact  that  the  lands  in  question  are  not,  and  never 
were,  any  part  of  Edward  Fletcher's  estate,  for  the  reason  that  the  said  Ed- 
ward died  without  seizin  and  before  descent  cast. " 

The  first  and  second  grounds  upon  which  the  defendant  claims 
that  the  plaintiff's  petition  is  defective  and  insufficient,  are  really 
that  the  petition  shows  upon  its  face  that  the  plaintiff's  claim  is 
barred  by  some  statute  of  limitations.  Now,  it  is  true  that  the  pe- 
tition shows  that  ten  and  one-half  years  had  elapsed  after  the  plain- 
tiff's claim  had  been  allowed  by  the  probate  court,  and  had  thereby 
been  merged  in  a  judgment,  which  was  on  July  7,  1869,  before  this 
action  was  commenced,  which  was  on  January  5,  1880;  but  still,  we 
do  not  think  that  the  petition  thereby  shows,  or  in  any  manner  indi- 
cates, that  the  plaintiff's  present  cause  of  action  is  barred  by  any  stat- 
tute  of  limitations.  It  was  less  than  three  years  from  and  after  the 
merging  of  the  plaintiff's  claim  into  a  judgment  until  the  said  adminis* 
tratrix  was  finally  discharged,  which  left  no  representative  of  the  es- 
tate to  be  sued,  and  the  plaintiff  has  for  that  reason  had  no  power 
*262  to  sue  the  estate  *since  that  time.  And  it  was  less  than  five 
years  from  and  after  the  time  when  the  defendant  (Melissa 
Fletcher,  now  Melissa  Wormington)  inherited  said  property  from  the 
Fletchers,  until  the  plaintiff  (Mary  J.  Fletcher)  commenced  this  ac- 
tion against  the  defendant.     And,  of  course,  the  present  alleged  cause 
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itatdons:  Action  not  Barred:  Descents.  In  1869,  E.  F.,  brother  of 
the  plaintiff,  and  husband  of  the  defendant,  died  intestate,  leaving  the 
defendant  his  sole  heir.  She  was  afterwards  appointed  administratrix, 
and  duly  qualified  and  entered  upon  the  discbarge  of  her  duties.  T]^e 
plaintiff »  who  was  a  sister  to  the  intestate,  had  a  claim  against  his  es- 
tate for  6596.32,  money  loaned  by  her  to  him  during  his  life-time,  which 
claim  she  duly  presented  to  said  administratrix,  and  filed  in  the  probate 
<x>urt,  which  claim  was  afterwards,  after  a  contest,  and  on  July  • ,  1869, 
duly  allowed  by  the  probate  court,  and  classed  as  a  claim  of  the  fifth  class. 
The  defendant  closed  the  administration  of  said  estate  on  July  1, 1872,  and 
was  then  discharged  as  administratrix,  and  the  said  claim  remained  wholly 
unpaid.  On  March  18, 1875,  B.  7.,  thefather  of  the  plaintiff  and  of  Ihede- 
oeased  E.  F.,  died  intestate,  seized  in  fee  of  the  land  in  controversy;  and 
one  undivided  half  thereof,  being  the  share  of  said  E.  F.,  descended  to  the 
defendant,  and  the  other  undivided  half  descended  to  the  plaintiff.  On 
January  5,  1880,  the  plaintiff  commenced  this  action  against  the  defend- 
ant, for  the  purpose  of  having  the  undivided  lialf  of  said  land,  which  de- 
scended to  the  defendant,  made  and  declared  subject  to  the  payment  of  the 
claim  of  the  plaintiff  against  said  estate.  The  plaintiff  set  forth  all  the 
foregoing  facts  in  her  petition,  ffeldt  that  said  petition  does  not  show  that 
the  plaintiff's  claim  is  barred  by  any  statute  of  limitations;  nor  does  it 
show  that  said  claim  is  dormant,  so  that  it  cannot  be  sued  in  this  action; 
And  further  held  that,  when  the  defendant  inherited  her  husbaud's  share 
of  said  land  from  her  husband's  father,  she  took  it  subject  to  her  hus- 
band's debts. 

•260     *Error  from  Greenwood  district  court. 

Action  brought  by  Fletcher  against  Wormington,  for  the  pur- 
pose of  subjecting  certain  land  belonging  to  the  defendant  to  the  pay- 
ment of  a  certain  debt  due  the  plaintiff.  Trial  at  the  November 
term,  1879,  of  the  district  court,  and  judgment  for  the  defendant. 

OiUett  d  Forde,  for  plaintiff  in  error. 

Phenis  d  Harlan,  for  defendant  in  error. 

YALENTnnB,  J.  This  was  an  action  brought  by  Mary  J.  Fletcher 
against  Melissa  Wormington,  for  the  purpose  of  subjecting  certain 
land  belonging  to  the  defendant  to  the  payment  of  a  certain  debt. 
The  plaintiff's  petition  was  demurred  to,  on  the  ground  that  it  did  not 
set  forth  facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  sustained  by  the  court  below,  and  the  plaintiff  now  brings  the 
case  to  this  court  for  review. 

The  facts  set  forth  in  the  plaintiff's  petition  (which  facts  were,  of 
course,  admitted  by  the  demurrer)  are  briefly  and  substantially  as 
follows:  In  1869,  Edward  Fletcher,  brother  of  the  plaintiff  and 
husband  of  the  defendant,  died  intestate,  leaving  the  defendant  his 
sole  heir.    She  was  afterwards  appointed  administratrix,  and  duly  qual* 
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ified  and  entered  upon  the  discharge  of  her  duties.  The  plaintiff  had 
a  claim  against  her  brother's  estate  for  $596.32,  money  loaned  bj  her 
to  him  during  his  life-time,  which  claim  she  duly  presented  to  said 
administratrix,  and  filed  in  the  probate  court,  which  claim  was  after- 
wards, after  a  contest,  and  on  July  7,  1869,  duly  allowed  by  the  pro- 
bate court,  and  classed  as  a  claim  of  the  fifth  class.  The  defendant 
closed  the  administration  of  said  estate  on  July  1,  1872,  and  was  then 
discharged  as  administratrix,  and  the  said  claim  of  the  said  plaintiff 

remained  wholly  unpaid.    On  March  18, 1875,  Robert  Fletcher,. 
*261     the  *father  of  the  plaintiff  and  of  the  deceased  Edward,  died 

intestate,  seized  in  fee  of  the  land  described  in  the  plaintiff's 
petition,  which  land  is  situated  in  Greenwood  county,  Kansas.  One^ 
undivided  half  of  this  land  descended  from  Robert,  through  the  de* 
ceased  Edward,  to  the  defendant,  and  the  other  undivided  half  de» 
scended  to  the  plaiotiff,  and  the  plaintiff  now  asks  to  have  the  undivided 
half  of  said  land,  which  descended  to  the  defendant,  made  and  de- 
clared subject  to  the  payment  of  her  said  claim  against  said  estate.. 
This  the  defendant  claims  cannot  be  done.  The  defendant  claims  in 
her  brief,  filed  by  her  counsel  in  this  court,  that  the  plaintiff's  peti- 
tion, which  was  filed  in  the  court  below  on  January  5, 1880,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  for  the  following 
reasons,  to-wit : 

^(1)  Said  petition  shows  on  its  face  that  more  than  five  years  have  elapsed 
since  the  cause  of  action,  if  any,  accrued.  (2j  That  more  than  three  years 
years  have  elapsed  since  the  cause  of  action,  li  any,  accrue.  (3)  That  said 
petition  discloses  the  further  fact  that  the  lands  in  question  are  not,  and  never 
were,  any  part  of  Edward  Fletcher's  estate,  for  the  reason  that  the  said  Ed- 
ward died  without  seizin  and  before  descent  cast. " 

The  first  and  second  grounds  upon  which  the  defendant  claims 
that  the  plaintiff's  petition  is  defective  and  insufficient,  are  really 
that  the  petition  shows  upon  its  face  that  the  plaintiff's  claim  is 
barred  by  some  statute  of  limitations.  Now,  it  is  true  that  the  pe- 
tition shows  that  ten  and  one-half  years  had  elapsed  after  the  plain- 
tiff's claim  had  been  allowed  by  the  probate  court,  and  had  thereby 
been  merged  in  a  judgment,  which  was  on  July  7,  1869,  before  this 
action  was  commenced,  which  was  on  January  5,  1880;  but  still,  we 
do  not  think  that  the  petition  thereby  shows,  or  in  any  manner  indi- 
cates, that  the  plaintiff's  present  cause  of  action  is  barred  by  any  stat- 
tute  of  limitations.  It  was  less  than  three  years  from  and  after  the 
merging  of  the  plaintiff's  claim  into  a  judgment  until  the  said  adminis- 
tratrix was  finally  discharged,  which  left  no  representative  of  the  es- 
tate to  be  sued,  and  the  plaintiff  has  for  that  reason  had  no  power 
*262  to  sue  the  estate  *since  that  time.  And  it  was  less  than  five 
years  from  and  after  the  time  when  the  defendant  (Melissa 
Fletcher,  now  Melissa  Wormington)  inherited  said  property  from  the 
Fletchers,  until  the  plaintiff  (Mary  J.  Fletcher)  commenced  this  ac- 
tion against  the  defendant.     And,  of  course,  the  present  alleged  canse 
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of  action  did- not  aeorae  or  exist  in  favor  of  the  plaintiff,  and  against 
the  defendant*  until  the  defendant  inherited  said  property  from  the 
Fletchers;  and  therefore  no  statute  of  limitations  oould  oommence  to 
run  barring  any  such  cause  of  action  until  such  property  was  so  in- 
herited. 

The  defendant  refers  to  section  107  of  the  ezecators*  and  admin- 
istra  tors'  act,  (Gomp.  Laws  1879,  p.  422,)  and  to  subdivision  6  of 
section  18,  and  to  section  445  of  the  Civil  Code,  (Id.  608,  660,)  as 
farniBbing  the  proper  limitations  for  the  bringing  of  actions  like  the 
present;  but  we  do  not  think  that  any  of  these  statutes  are  appli- 
cable to  this  case.  Said  section  107  can  have  no  possible  appli- 
cation whatever;  for  the  land  in  controversy  never  came  into  the 
hands  of  any  executor  or  administrator,  or  into  the  hands  of  any  ex- 
ecQtrix  or  administratrix,  as  that  statute  requires  in  order  to  bar 
ao  action.  And  said  subdivision  6  of  seotion  18  is  a  five-year  stat- 
ute of  limitations,  which  mns  against  causes  of  action  only  irfter  they 
have  accrued.  It  will  not  be  claimed  that  it  could  possibly  apply  to 
the  defendant  as  administratrix,  or  to  any  other  personal  representa- 
ti?e  of  Edward  Fletcher's  estate;  for,  among  other  reasons,  the  estate 
ceased  to  have  any  personal  representative  within  less  than  three 
years  after  the  plaintiff's  claim  was  allowed  in  the  probate  court  and 
merged  into  a  judgment.  And  it  could  not  apply  to  the  defendant 
as  an  heir  or  as  an  individual;  for  the  plaintiff's  alleged  cause  of 
action  did  not  accrue  against  the  defendant  in  the  capacity  of  an 
heir  or  individual,  or,  indeed,  in  any  other  capacity,  until  March  18, 
1875,  when  she  inherited  the  property  as  aforesaid;  and  therefore 
such  cause  of  action  did  not  exist  against  her  for  the  requisite  period 
of  five  years  before  this  suit  was  commenced,  which  that  statute  re- 
quires in  order  to  bar  the  action.  And  said  section  445,  which 
*263  merely  provides  for  judgments  becom*ing  dormant,  cannot  ap- 
ply to  judgments  of  this  kind  rendered  in  the  probate  court ; 
for  no  execution,  sach  as  is  contemplated  by  said  section  445,  can 
be  issued  from  the  probate  court  on  such  a  judgment.  Besides,  from 
and  after  July  1,  1872,  (less  than  three  years  after  the  judgment 
was  rendered,)  there  was  no  executor  or  executrix,  nor  administrator 
or  administratrix,  against  whom  any  writ  or  order  of  any  kind  could 
be  issued.  There  may  be  other  reasons  why  this  cause  of  action  is 
not  barred  by  any  statute  of  limitations ;  but  we  think  the  foregoing 
are  sufficient. 

We  shall  now  proceed  to  consider  the  third  reason  given  by  the  de- 
fendant in  her  brief  for  claiming  that  the  plaintiff's  petition  is  insuffi- 
cient. This  reason,  given  in  other  words  than  those  used  by  the 
defendant,  is,  briefly,  that  the  title  to  the  undivided  half  of  said  land 
passed  directly,  immediately,  absolutely,  and  unconditionally  from 
Bobert  Fletcher,  the  defendant's  father-in-law,  to  the  defendant,  and 
that  Edward  Fletcher,  her  husband,  never  had  any  interest  in  the 
property.  Now,  we  think  it  is  clear  that  such  title  did  pass  directly 
V.24K— 18 
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and  immediately  from  Robert  Fletcher  to  the  defendant,  and  that 
Edward  Fletcher  never  had  any  interest  in  the  property;  bat  still, 
the  real  question  is  whether  such  title  passed  absolutely  and  unoon* 
ditioually  to  her,  or  whether  it  passed  subject  to  certain  conditioDS 
and  charges.  We  suppose  from  the  briefs  of  counsel  that  this  question 
was  not  in  fact  thought  of  or  considered  in  the  court  below ;  but,  as  the 
question  is  really  in  the  case,  we  shall  consider  it  and  decide  it.  The 
law  relating  to  this  question  is  embodied  principally  in  sections  1,  18, 
19,  and  20  of  the  act  relating  to*  descents  and  distributions,  (Comp. 
Laws  1879,  pp.  378-380.)  So  much  of  said  sections  as  we  think  it  ia 
necessary  to  quote,  reads  as  follows : 

•'Section  1.  After  allowing."  etc.,  *  *  *  "theremainderof  the  real  es- 
tate and  personal  effects  of  the  intestate,  not  necessary  for  the  payment  of 
debts,  shall  be  distributed  as  hereinafter  provided."  • 

"Sec.  18.  Subject  to  the  rights  and  charges  hereinbefore  contemplated, 
*264     the  remaining  estate  of  which  the  decedent  I'died  seized  shall,  in  the 
absence  of  other  arrangements  by  will,  descend  in  equal  shares  to  bis 
children. 

"Sec.  19.  If  any  one  of  his  children  De  dead,  the  heirs  of  such  child  stiali 
inherit  his  share,  in  accordance  with  the  rules  herein  prescribed,  in  the  same 
manner  as  though  such  child  had  outlived  his  parent. 

**Sec.  20.  If  the  intestate  leave  no  issue,  the  whole  of  his  estate  shall  go 
to  his  wife." 

Edward  Fletcher  died  intestate,  leaving  no  issue,  and  leaving  tbe 
defendant,  his  widow,  as  his  only  heir  to  inherit  his  estate.     Bobert 
Fletcher  died  intestate,  leaving  no  widow  and  only  one  child,  the  pres- 
ent plaintiflF,  and  only  one  other  heir,  to-wit,  the  widow  of  his  said 
son  Edward,  the  present  defendant,  who,  under  said  section  19,  takes 
Edward's  "share"  of  his  father's  estate,  which  share  is  one-half  of 
such  estate,  after  Bobert's  debts  are  paid.     But  this  share — Edward's 
share  ("his  share"  in  the  language  of  section  19) — is  not  given  to  tbe 
defendant  absolutely  and  unconditionally.     It  is  given  to  her  **in  ac- 
cordance with  the  rules  herein  [that  is,  in  said  act]  prescribed,  in  the 
same  manner  as  though  such  child  [that  is,  Edward]  had  outlivQd  his 
parent,**     That  is,  the  defendant  takes  Edward's  share  of  his  father's 
estate  in  the  same  manner  as  though  Edward  had  been  living  at  the 
time  of  his  father's  death,  but  had  died  immediately  thereafter.    Now, 
if  Edward  had  been  living  when  his  father  died,  he  would  undoubtedly 
have  immediately  taken  his  share  of  his  father's  estate,  but  subject, 
however,  to  the  payment  of  his  father's  debts,  and  such  share  woald 
also  undoubtedly  and  immediately  have  become  liable  for  the  payment 
of  his  own  debts,  and  if  he  had  then  died,  such  share  would  have  stiJi 
remained  liable  for  the  payment  of  hia  own  debts,  as  well  as  of  bis 
father's  debts.     The  property  in  general  of  an  intestate  is  never  given 
absolutely  to  his  heirs.     It  is  always  given  subject  to  the  intestate's 
debts.     Or,  in  the  language  of  the  statute,  (said  section  1,)  only  so 
much  of  it  is  given  to  his  heirs  as  is  "not  necessary  for  the  payment 
of  debts."     Said  section  19  could  scarcely  be  made  plainer  than  it  is; 
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and  we  think  it  mtons  jast  what  it  sajB.  If  the  legislature  had 
*265  intended  *wbat  the  defendant  seems  to  claim  that  it  did,  it 
would,  in  all  probability,  not  have  added  the  words  that  it  did 
after  the  words  "his  share,"  bat  would  have  added  the  words  "abso- 
lutely and  unconditionally,"  or  some  other  words  of  similar  import. 
The  seciion  would  then  read:  "If  any  one  of  his  children  be  dead, 
the  heirs  of  such  child  shall  inherit  his  share  absolutely  and  uncofi' 
ditionaUy.** 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded,  with  the  order  that  the  demurrer  to  the  petition  be  over- 
ruled, and  for  such  other  proceedings  as  may  be  proper  in  the  case. 

HoBTON,  C.  J.y  concurring. 


Atchison,  T.  <fe  8.  F.  E.  Co.  v.  E.  N.  Seelet. 

July  Term,  1880. 

Verdict :  Supreme  Court.  Where  the  question  is  one  purely  of  fact,  yet 
if  there  is  a  total  faUure  of  proof  to  sustain  the  verdicib  of  the  Jury,  this 
court  will  set  aside  the  judgment  and  remand  the  cause  for  a  new  trial. 

Error  from  Lyon  district  court. 

Action  brought  under  the  stock  law  of  1874,  by  Seeley,  against  the 
railroad  company,  to  recover  damages  for  alleged  injuries  to  plain- 
tiff's cow.  Trial  at  the  March  term,  1880,  of  the  district  court,  and 
judgment  for  the  plaintiff . 

Ross  Burns  and  W,  C.  Campbell,  for  plaintiff  in  error. 

FT.  A,  Randolph,  for  defendant  in  error. 

HoBTON,  G.  J.  This  was  an  action  brought  under  the  stock 
*266  law  of  1874,  by  the  defendant  in  error  against  the  ^plaintiff 
in  error,  for  the  recovery  of  damages  for  the  wounding  of  a 
cow.  It  is  alleged  that  the  evidence  fails  to  support  the  judgment; 
in  brief,  that  there  was  an  entire  failure  of  proof  that  the  animal  was 
injured  by  the  plaintiff  in  error  in  the  operation  of  its  railroad,  or 
otherwise. 

We  have  examined  all  the  record,  and  find  the  objection  well  taken. 
The  evidence  is  substantially  that  the  cow  left  home  in  the  morning 
of  a  daj  in  September,  1879,  in  good  condition;  that  she  came  home 
in  the  evening  with  a  bruised  hip;  that  she  was  accustomed  to  cross 
the  railroad  track  every  day  to  go  upon  the  range,  and  to  return  again 
across  the  track  in  the  evening;  that  the  owner  heard  a  train  about  4 
K  M.  of  the  day  she  was  hurt  whistle  cattle  off  the  track.     No  one  saw 
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the  oow  get  hurtw  No  one  saw  the  cow  get  on  the  kaek.  No  one 
knew  where  she  got  hurt.  No  one  saw  her  go  towards,  or  eome  from, 
the  track,  and  no  one  really  knew  that  she  was  npon  the  railroad 
track  the  day  she  was  injured.  We  consider  the  judgment  nnsop- 
ported  by  the  evidence,  and  this  is,  therefore,  of  that  class  of  eases 
in  which  this  court  awards  a  new  trial  owing  to  a  total  failure  of 
proof. 

The  judgment  will  be  reversed,  and  a  new  trial  granted. 

(All  the  justices  concurring.) 


BicHABD  Shadwell  and  another  v.  Ljlum  M.  Hamilton. 

July  Term,  1880. 

Action  brought  by  Hamilton,  in  the  district  oour(  of  Anderson 
county,  to  set  aside  a  certain  deed  of  real  estate  made  by  Bhadwell 
to  McDonald,  and  to  subject  the  property  conveyed  to  the  satisfaction 
of  a  judgment  theretofore  recovered  by  plaintiff  against  Shadwell. 
Trial  by  the  court,  at  the  September  term,  1879,  and  judgment  for 
the  plaintiff.    New  trial  denied,  and  the  defendants  bring  the  case 

here. 
*267    *Lindsay  d  Kerr  and  A.  W.  Benson,  for  plaintiffs  in  error. 

Johnson  A  Poplin,  for  defendant  in  error. 

Per  Curiam.  This  judgment  is  affirmed,  on  the  authority  of  Junc- 
tion City  &  Ft.  E.  B.  Go.  v.  Wingfield,  16  Kan.  S17;  Weeks  v.  Med- 
ler,  18  Kan.  425;  Ferguson  v.  Graves,  12  Kan.  *89;  Typer  v.  Sooy, 
19  Ran.  593;  Grable  v.  Byus,  23  Ean.  *196. 


If ABTHA  IflKNIS  V.  J.  E.  JOBDAN. 

July  Term,  1880. 

Beplevin  brought  before  a  justice  of  the  peace  of  the  city  of  Em- 
poria, Lyon  county,  by  Minnis  against  Jordan,  for  the  recoveiy  of  a 
certain  mule.  Trial  June  7,  1879,  and  judgment  for  the  plaintiff. 
Thereafter,  the  defendant  took  the  case  by  petition  in  error  to  the  dis- 
trict court,  wherein  Minnis  moved  the  court  to  dismiss  the  cause  and 
remand  the  same,  for  the  following  reasons:  (1)  That  no  transcript 
of  the  proceedings,  containing  the  final  judgment  sought  to  be  re- 
versed, is  filed  with  the  petition  in  error  filed  in  this  court;    (2)  that 


RTATB  V.  HABBIBON.  197 

the  records  sliow  that  no  motion  for  a  new  trial  was  made  before  the 
justice  of  the  peace  trying  the  same.  January  7,  1880,  the  court 
overruled  this  motion,  and  also  conditionally  reversed  the  judgment 
of  the  jastice.    Minnis  brings  the  case  to  this  court. 

Gtmningham  d  MeCarty,  for  plaintiff  in  error. 

Baeheller  d  BacheUer,  for  defendant  in  error, 

» 

PsB  CuBiAM.  The  judgment  in  this  case  will  be  reversed,  and  the 
case  remanded,  with  instructions  to  the  district  court  to  affirm  the 
judgment  of  the  justice.  This  decision  is  based  upon  the  case  of 
Jackson  v.  Stoner,  17  Ean.  605. 


*268     *Statb  of  Kansas  v.  Samuel  Habbisok  and  others. 

July  Term,  1880. 

ConntieB:  AdditionsyEtCytoOourt-House:  Powers  of  Commissioners. 
Before  the  county  commissioners  of  any  county  can  appropriate  any  money 
for  the  purpose  of  erecting  any  permanent  county  building,  it  is  necessary 
that  such  commissioners  should  first  submit  the  question  of  appropriating 
such  money,  or  of  erecting  such  building,  to  the  legal  voters  of  the  county; 
but,  for  the  purpose  of  making  necessary  repairs  or  alterations  of  an  id- 
reaily  existing  court-house,  it  is  not  necessary  that  the  question  should 
be  BO  submitted.  Hence,  where  the  county  commissioners  of  a  certain 
county  were  sued  for  appropriating  the  funds  of  the  county  for  certain 
improvements,  without  first  submitting  the  question  to  the  legal  voters 
of  the  county,  and  the  county  commissioners  answered  that  they  appro- 
priated said  funds  for  "additions,  extensions,  and  improvements  to  the 
court-house  of  said  county;"  ''and  that  said  addifcions,  extensions,  and 
improvements  of  said  court-house  aie  now  part  and  parcel  of  said  court- 
house;" and  that  they  ''were  necessary  and  proper  for  the  immediate  use 
of  said  county,  and  were  urgently  demanded  by  the  business  interests 
thereof;"  and  that  the  commissioners  acted  in  good  faith,  etc.;  and  the 
plaintiff  demurred  to  this  answer,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  defense  to  the  plaintiff's  petition,  and  the  court 
below  overruled  the  demurrer;  Tield,  that  this  court  cannot  say  that  the 
court  below  erred.^ 

Error  from  Marion  district  court. 

Action  brought  by  the  state  against  Harrison,  as  principal,  and  the 
two  sureties  upon  his  official  bond,  as  a  county  commissioner  of  Mar- 
ion county^  given  under  section  1482,  p.  279,  of  the  Compiled  Laws 
of  1879.  The  alleged  breaches  of  the  bond  grew  out  of  the  drawing 
of  a  eertain  warrant  in  favor  of  H.  G.  Eoble,  October  7,  1878,  for 
14,500,  mentioned  in  the  case  of  State  v.  Marion  Go.  21  Ean.  *438. 
The  defendants*  second  defense  to  the  plaintiff's  petition  is  as  follows : 

^Where  officers  have  no  leg^lpower  to  act,  they  cannot  plead  good  faith  after 
they  have  acted.    Johnson  v.  Wilson  Co.,  Si  Kan.  689,  9  Pac.  Rep.  884. 
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*'For*a  second  and  further  ground  of  defense,  said  defendants  say  that  said 
Samuel  Harrison,  as  a  :member  of  the  board  of  county  commissioners,  voted 
for  the  allowance  of  the  said  account  of  said  H.  C.  Koble,  and  the  issuance  of 
a  warrant  to  him»  for  the  sum  of  $4,500  mentioned  in  said  petition, 
*269     at  *a  regular  session  of  the  board  of  county  commissioners  of  said  Mar- 
ion county,  held  on  the  seventli  day  oi!  October,  1878.  in  part  payment 
of  the  contract  price  for  certain  additions,  extensions,  and  improvements  to 
the  court-^ouse  of  said  county,  at  Marion  Centre,  the  county-seat  thereof,  in 
good  faith,  without  any  corrupt  motive  and  intent,  or  collusion  with  any  one, 
in  the  exercise  of  his  best  Judgment  in  the  premises  as  such  county  commis- 
sioner, and  under  and  in  accordance  with  the  advise  of  legal  counsel,  believ- 
ing that  said  board  of  county  commissionere  had  full  jurisdiction  in.  the  prem- 
ises, with  due  and  lawful  authority  to  contract  for  the  erection  of  necessazy 
additions  to  and  extensions  and  improvements  of  the  county  buildings  at  said 
county-seat  mentioned  in  the  aforesaid  contract  with  said  H.  G.  Koble,  and 
to  pay  for  the  same  out  of  the  general  county  funds  on  hand  and  unappropri- 
uted  to  any  other  purpose,  without  first  submitting  the  question  of  building 
said  additions,  extensions,  and  improvements  to  the  voters  of  said  county; 
that  said  defendant  Samuel  Harrison  voted  as  aforesaid  for  the  allowance  of 
said  account  of  said  H.  0.  Koble,  and  had  previously  thereto  voted  as  such 
county  commissioner  in  favor  of  contracting  with  said  H.  0.  Koble  for  the 
erection  of  said  additions,  extensions,  and  improvements  of  said  court-house, 
without  first  submitting  the  question  of  building  the  same  to  the  voters  of 
said  county  in  accordance  with  the  precedents  set  by  former  boards  of  oonnty 
conrmissioners  of  said  county,  and  in  accordance  with  prior  decisions  of  dis- 
trict courts  of  the  state  of  Kansas,  then  and  now  standing  and  remaining  is 
full  force  and  unreversed  and  unmodified;  that  all  the  additions*  extensions, 
and  improvements  of  said  court-house  at  Marion  Centre,  prepared  and  con- 
tracted for  in  said  contract  with  H.  C.  Koble,  were  necessary  and  proper  for 
the  immediate  use  of  said  county,  and  were  urgently  demanded  by  the  busi- 
ness interests  thereof;  that  said  county  had  not  at  the  time  of  making  said 
contract  any  jail  or  any  place  wherein  persons  charged  with  crime  could  be 
confined,  nor  at  said  time  had  said  county  any  safe  and  sufficient  depository 
for  the  records  thereof,  nor  had  it  room  for  more  than  half  of  the  county  offi- 
cers in  its  buildings,  nor  could  sufficient  and  proper  rooms  for  said  county 
oflicers,  and  for  the  transaction  of  the  county  business  and  the  safe-keeping 
of  the  county  records  be  procured  without  building  the  same;  that  the  money 
paid  to  H.  C.  Koble  by  the  county  treasurer  on  said  county  warrant  did  not 
thereby  become  a  total  loss  to  said  county;  but  said  defendants  arer 
*270     that  said  sum  of  '''84,500  was  also  economically  expended  by  said  H.  G. 
Koble,  under  and  in  compliance  with  his  aforesaid  contract  in  the  erec- 
tion of  said  additions,  extensions,  and  improvements  of  said  court-house  at 
Marion  Centre,  in  the  purchase  of  materials  therefor,  and  in  payment  for 
work  and  labor  of  mechanics  and  laborers  performed  in,  about,  and  upon  said 
additions,  extensions,  and  improvements,  and  in  the  construction  and  erection 
of  the  same  for  said  Marion  county;  that  no  part  of  said  sum  of  $4,500  was 
expended  or  laid  out  for  any  other  purpose  or  in  any  manner  than  as  afore- 
said; and  that  said  additions,  extensions,  and  improvements  of  said  court- 
house are  now  part  and  parcel  of  said  court-house,  and  have  thereby  become 
the  property  of  said  county  of  Marion,  without  any  additional  cost  or  expenses 
to  said  county,  beyond  said  $4,500.    Wherefore,"  etc« 

At  the  October  term,  1879,  of  the  district  court,  the  plaintiff's  de- 
murrer to  this  defense  was  overruled,  to  which  ruling  it  excepted,  and 
has  brought  the  case  here  for  review. 

C  Reed,  Co.  Atty.,  and  Scott  d  Lynn,  for  plaintiff  in  error. 

L.  F.  Keller,  for  defendants  in  error. 
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Valbntinb,  J.     The  only  question  in  this  case  is  whether  the  sec- 
oud  defense  of  the  defendants'  answer  sets  forth  facts  sufficient  to 
constitQte  a  defense  to  the  plaintiff's  petition.     The  material  qaes- 
tion  involved  in  the  case  is  whether  the  coanty  commissioners  of 
Marion  eoanty,  Kansas,  acted  beyond  their  power,  or  not,  in  issuing 
a  certain  warrant  or  order  to  Henry  C.  Koble  for  $4,600,  and  in  ap- 
propriating that  amount  of  money  to  make  certain  improvements  in 
said  county.     Now,  while  we  know  from  the  facts  as  set  forth  and 
shown  in  the  cases  of  State  v.  Marion  Co.,  21  Kan.  *419,*437,  that 
said  commissioners  did  act  beyond  their  power,  yet  we  hardly  think 
that  we  can  know  such  to  be  the  case  from  the  facts  alleged  and  set 
forth  in  the  present  case.     In  the  present  case  we  can  know  the  facts 
only  as  they  are  set  forth  and  alleged  in  the  second  defense  of 
*271     the  *defendants'  answer;  and,  as  thus  set  forth,  we  do  not 
think  that  they  showed  that  the  county  commissioners  acted 
beyond  their  power.     In  the  first  place,  we  must  presume,  in  the  ab- 
sence of  anything  to  the  contrary,  that  the  commissioners  did  their 
duty;  and,  in  the  second  place,  we  must  presume,  in  the  absence  of 
anything  to  the  contrary,  that  the  court  below  decided  correctly  in 
holding  that  the  said  second  defense  did  set  forth  facts  sufficient  to 
constitute  a  good  defense  to  the- plaintiff's  action.     And  with  these 
presumptions  in  favor  of  the  county  commissioners,  and  of  the  cor- 
rectness of  the  decision  of  the  court  below,  we  must  find,  before  we 
can  hold  that  the  commissioners  (who  are  now  defendants)  acted  be- 
yond their  power,  that  said  second  defense  shows  affirmatively  that 
the  commissioners  did  so  act  beyond  their  power.     This  we  cannot 
do.     In  the  former  case,  it  was  shown  that  said  improvements  w6re  in 
fact  a  permanent  county  building,  which  was  to  cost  at  least  $7,450. 
But  in  the  present  case,  it  is  alleged  in  said  second  defense  that  said 
improvements  are  "additions,  extensions,  and  improvements  to  the 
court-house  of  said  county;"  ''and  that  said  additions,  extensions, 
and  improvements  of  said  court-house  are  now  part  and  parcel  of  said 
coQrt*house,"  and  that  they  "were  necessary  and  proper  for  the  im- 
mediate use  of  said  county,  and  were  urgently  demanded  by  the  bus- 
iness interests  thereof,''  and  that  the  commissioners  acted  in  good 
faith,  etc.,  and  there  is  nothing  in  the  whole  case  that  shows  any- 
thing to  the  contrary. 

It  is  certainly  true  that,  before  the  county  commissioners  of  any 
county  can  appropriate  any  money  for  the  purpose  of  erecting  any 
permanent  county  building,  it  is  necessary  that  such  commissioners 
should  first  submit  the  question  of  appropriating  such  money,  or  of 
erecting  such  building,  to  the  legal  voters. of  the  county,  (Comp.  Laws 
1879,  p.  376,  §*  18;  State  v.  Marion  Co.,  supra;)  but,  for  the  purpose 
of  making  necessary  repairs  or  alterations  of  an  already  existing 
eourt-house,  it  is  not  necessary  that  the  question  should  be  so 
*272  submitted.  In  the  former  case,  as  the  facts  *were  then  sub- 
mitted to  us,  we  decided  against  the  power  of  the  county  com- 
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missioners  to  appropriate  said  money,  and  we  adhere  to  thai  deeision; 
but,  in  the  present  case,  as  the  facts  are  now  presented  to  as,  we  shall 
have  to  decide  in  favor  of  their  power.  Probably  the  facts  are  not 
now  truly  presented  to  ns;  but  the  plaintifif,  by  demurring  to  the 
second  defense  of  the  defendants'  answer,  conclusively  admits  that 
they  are.  Bat  even  as  they  are  now  presented  to  us,  we  think  the  com- 
missioners  acted  very  indiscreetly.  In  all  cases  where  a  large  amount 
of  money  is  to  be  expended,  it  would  be  better  for  the  commissioners 
to  submit  the  question  of  its  expenditure  to  the  voters  of  the  county. 
And  where  there  is  any  doubt  as  to  the  power  of  the  commissioners 
to  expend  money  without  such  submission,  they  should  give  the  ben- 
efit of  the  doubt  to  the  voters,  and  submit  the  question  before  they  ex- 
pend the  same.  For  where  they  have  no  legal  power  to  act,  they  can- 
not plead  ^ood/aif  A  after  they  have  acted. 

As  to  the  power  of  the  county  attorney  to  sue  in  the  name  of  the 
state,  the  question  will  be  found  decided  in  the  affirmative  in  the  case 
of  Harvey  Co.  v.  Munger,  ante,  *205.  See,  also,  State  v.  Marion  Co., 
supra,  and  authorities  there  cited. 

We  cannot  say  that  the  court  below  erred  in  overruling  the  plain- 
tiff's demurrer  to  the  second  defense  of  the  defendants'  answer,  and 
therefore  the  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


*273  *JoHN  Laueb  9.  Gbobob  Livinos. 

July  Term,  1880. 

1.  Bill  of  Exceptions :  Irregularity;  Sufficient  BeoorcL    It  is  irregular 

to  incorporate  into  a  bill  of  exceptions  the  pleadings.  Journal  entries*  or 
other  matters  which  of  themselves  are  a  part  of  the  record;  bat  where 
they  are  so  incorporated,  and  the  certi6cate  of  the  clerk  to  the  bill  of  ex- 
ceptions  is  not  merely  that  it  is  a  copy  of  the  original  bill  of  exceptions, 
but  also  that  the  pleadings,  journal  entries,  eta,  therein  contained,  are  true, 
full,  and  correct  copies  of  the  original  pleadings,  journal  entries,  etc.,  as 
they  appear  on  file  or  of  record  in  his  oflSce,  held  that,  notwithstanding 
the  irregularity*  the  record  is  sufflcfently  transferred  to  this  court  to  caU 
for  inquiry  into  the  errors  alleged  upon  the  record.^ 

2.  Lien  upon  Chattels :  Bight  of  Possession.    A  lien  upon  chattels  g^ives 

the  right  of  possession,  and  such  right  of  possession  is  not  destroyed  hy  a 
tender  of  the  amount  of  the  lien  after  suit  is  brought  and  costs  accrued, 
without  a  tender  also  of  such  costs.    Smith  v.  Woodleaf,  21  Kan.  ^717. 

8.  Live-stock:  Night  Herd  Law:  Not  Repealed..  The  night  herd  law 
of  1868  is  not  repealed,  either  in  terms  or  by  implication,  by  the  general 
herd  law  of  1872. 

^  InsaflScient  certificate.    Eckert  v.  McBee,  25  Kan.  *706;  State  v.  Land«  SB  Kan. 
280;  State  v.  Nickerson,  80  Kan.  547,  S  Pac.  Rep.  664. 
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4. :  Valid  Order  of  Commissioners.    Under  the  night  herd  law, 

an  order  of  the  commissioners  requiring  animals  to  be  confined  in  the 
night-time  daring  the  entire  year  is.  if  proper  prior  proceedings  are  had, 
within  tbe  statute,  and  valid. 

Error  from  Brown  district  court. 

Beplevin  brought  bj  Livings  against  Laner,  for  the  possession  of 
a  horse.  Trial  at  the  September  term,  1879,  of  the  district  court., 
and  judgment  for  plaintiff.  The  defendant  brings  the  case  to  this 
court. 

KUky  dt  May,  for  plaintiff  in  error. 

Jos,  FaUoon^  for  defendant  in  error. 

Bbswxb,  J.  This  was  an  action  in  replevin,  brought  In  a  jastiee'a 
court  by  Livings  against  Laner,  for  the  possession  of  a  horse. 
^274  Laner  answered,  setting  up  in  defense  that  he  took  *np  said 
horse  on  his  inclosed  premises  in  the  night-time,  in  Po  what  tan 
township.  Brown  county,  Kansas,  while  trespassing  on  his  growing 
crops,  nnder  the  provisions  of  the  night  herd  law,  (Oen.  St.  c.  105, 
art.  1 J  and  that  the  night  herd  law  was  legally  in  foree  in  said  Pow- 
hattan  township  at  said  time,  and  claimed  a  lien  upon  said  horse  for 
his  damages.  Judgment  for  Livings,  from  which  Laner  appealed  to 
the  district  oourt,  where  a  trial  was  had  before  a  jury.  No  new  plead- 
ings were  filed.  After  the  testimony  was  all  in,  the  court,  on  its  own 
motion,  found,  as  a  matter  of  law,  from  the  evidence,  that  the  night 
herd  law  was  legally  in  force  in  said  Powhattan  township  at  the  time 
said  horse  was  taken  up  by  Lauer ;  that  the  same  was  trespassing 
upon  Lauer 'b  premises  in  the  night-time  of  August  17, 1879,  and  was 
taken  up  by  him  upon  his  premises  in  said  Powhattan  township. 
Brown  county,  Kansas,  while  so  trespassing  on  the  same  in  the  night- 
time of  August  17, 1879 ;  and  that  Lauer  bad  a  lien  upon  said  horse 
by  virtue  of  the  night  herd  law  for  his  damages  done  by  said  horse 
while  so  trespassing  upon  Lauer's  premises.  The  court  then  an- 
nounced that  it  would  send  no  issue  in  the  case  to  the  jury,  except 
the  question  as  to  the  amount  of  Lauer 's  said  damages,  which  the 
court  then  (plaintiff  and  defendant  consenting  as  to  the  amount)  found 
from  the  evidence  to  be  the  sum  of  $1.50.  The  court  was  then  about 
to  direct  the  jnry  to  find  a  verdict  for  Lauer,  finding  the  right  of  pos- 
session of  said  horse  to  have  been  in  Lauer  at  the  commencement  of 
said  action,  and  finding  the  amount  of  bis  recovery  for  his  damages 
by  reason  of  the  trespass  of  said  horse  on  bis  premises  in  violation 
of  the  night  herd  law  to  be  the  sum  of  $1.50,  and  that  he  had  a  lien 
upon  said  horse  until  the  same  was  paid,  when  Livings  filed  his  mo- 
tion as  follows,  (title  omitted :) 

"Now  comes  the  said  plaintiff,  and  brings  here  into  open  court  $1.50  as  the 
amount  of  damages,  which  the  court  finds,  without  exception  by  either  party 
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astotheAmojintt  the  fulJ  damages  done  to  defendant's  oom  by  plain- 
*275     tiffs  horse,  and  *moyes,  at  the  close  of  the  evidence,  judgment  and 
verdict  in  favor  of  plaintiff  for  the  said  horse,  and  for  costs  of  suit. 

"By  Jas.  Falloon,  Atty.  Plff.** 

Lauer  also  at  the  same  time  filed  bis  motion  as  follows,  (title  omit- 
ted:) 

"Now  comes  the  said  defendant,  and  moves  the  court  to  direct  the  Jury  to 
find  a  verdict  in  favor  of  the  defendant,  finding  the  right  of  possession  of 
the  horse  in  dispute  at  the  commencement  of  this  action  to  have  been  in  the 
defendant,  and  that  his  damages  for  the  trespass  done  by  said  horse  to  the 
defendant's  corn  was  the  sum  of  ^1.50. 

"KiLLEY  &  Mat.  Attys.  for  Deff 

The  court  sustained  Livings'  motion,  and  overruled  that  of  Lauer; 
whereupon  the  jury,  under  the  direction  and  instructions  of  the  court, 
rdturned  the  following  verdict,  (title  omitted :) 

•  "  We,  the  jury  Impaneled  and  sworn  to  try  the  above  cause,  do  on  our  oaths 
find  the  right  of  property  and  the  right  of  possession  thereof  at  the  commenoe- 
ment  of  this  suit  to  be  in  the  plaintiff,  and  assess  the  amount  of  his  recovery 

by  reason  of  the  unlawful  detention  thereof  at  the  sum  of  $ . 

"John  Sherrett,  Foreman." 

Lauer  then  filed  bis  several  motions,  for  a  new  trial,  for  a  judg- 
ment in  bis  favor  tion  obstante  veredicto,  and  to  retax  the  costs  and 
tasL  all  the  costs  against  Livings,  all  of  which  the  court  overruled, 
Lauer  duly  excepting.  Thereupon  the  court  rendered  judgment  in 
favor  of  Livings  for  the  costs  in  the  action.  From  this  judgment, 
Lauer  brings  error  to  this  court. 

The  first  question  in  this  case  is  as  to  the  sufficiency  of  the  record. 
This  is  a  bill  of  exceptions,  which  contains,  not  merely  the  .testimony, 
and  those  matters  not  of  themselves  part  of  the  record,  but  also  the 
pleadings,  orders,  and,  indeed,  the  entire  proceedings  in  the  case. 
That  this  is  irregular,  is  clear.  As  has  been  ofton  said,  the  functions 
of  a  bill  of  exceptions  are  simply  to  bring  upon  the  record  those  mat- 
ters not  otherwise  belonging  to  it.  It  is  not  like  a  case  made.  It  is 
improper  to  incorporate  into  it  the  pleadings,  journal  entries, 
*276  etc.  Upon  authority  of  Whitney  v.  Harris,  21  Kan.  *96,  it  is 
urged  that  the  judgment  must  be  affirmed,  because  this  bill  of 
exceptions  does  not  of  itself  present  enough  of  the  case  for  any  inquiry 
into  the  alleged  errors.  If  the  certificate  of  the  clerk  were  here,  as 
in  that  case,  simply  that  this  is  a  copy  of  the  bill  of  exceptions,  that 
decision  would  be  decisive  of  the  question.  But  the  clerk's  certificate, 
besides  stating  that  this  is  a  copy  of  the  bill  of  exceptions,  goes  on 
to  state  that  it  contains  full,  true,  and  correct  copies  of  the  pleadings, 
orders,  etc.,  as  the  same  appear  respectively  on  file  or  of  record  in  his 
office.  In  other  words,  he  does  not;  simply  certify  that  the  proceed- 
ings, orders,  etc.,  are  correct  copies  from  those  in  the  original  bill  of 
exceptions^  but  also  that  they  are  correct  copies  of  the  original  papers 
and  records.  In  this  respect,  his  certificate  is  as  full  and  perfect  as 
the  ordinary  certificate  to  a  record  of  the  case.    The  argument  in 
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Wiutoey  v.  HarriSy  supra,  was  that  the  eertificate  only  showed  that 
the  papers  were  copies  of  copies;  here  it  shows  that  they  are  correct 
copies  of  the  originals.     Substantially,  then,  the  whole  record  is  fnlly' 
snd  oorrectly  anthenticated,  and  while  it  is  irregularly  pifepafed,  yet 
the  iiregularity  is  not  snch  as  avoids  the  force  of  the  authentication. 
Henee  we  condode  that  the  challenge  of  the  record  must  be  overruled. 
The  case  of  Smith  v.  Woodleaf,  21  Kan.  *719,  is  conclusive  that 
the  ruling  of  the  court  upon  the  effect  of  the  tender  was  erroneous. 
The  defendant  by  his  lien  had  the  right  of  possession,  and  a  tender 
of  the  amount  of  his  lien  would  not  of  itself  destroy  the  right  of  pos- 
session.    The  tender  should  have  included  the  costs.     A  party  who 
rightfully  asserts  his  lien  cannot,  after  costs  have  accrued,  be  mulcted 
iD  those  costs  by  a  mere  discharge  of  the  lien^,    To  pjbvia.te  the  force 
of  this,  it  is  contended  that  the  night  herd  law  is  no  longer  in  force, 
and  that,  even  if  it  be,  the  order  of  the  commissioners  in  this  case 
was  void,  and  therefore  that  there  was,  in  fact,  no  lien.     It  is  not  pre- 
tended that  this  law  has  been  in  terms  repealed,  and  it  was  declared 
valid  and  constitutional  in  the  case  of  Noffzigger  v.  McAllister,  12 
Kan.  *815;   but  the  contention  is  that  it  was  repealed  by 
*277    ^implication  by  the  subsequent  general  herd  law, —  a  law  ad- 
judged valid  in  the  case  of  Eeyes  v.  Snyder,  15  Ean,  *146. 
We  do  not  think  this  the  effect  of  the  subsequent  law.     Bepeals  by 
implication  are  not  favored.     If  both  statutes  can  have  force,  both  re<- 
main.     Now,  there  is  room  for  the  operation  of  both  statutes,  and 
there  is  no  inconsistency  between  them.     The  former  authorizes  the 
commissioners  to  prohibit  the  running  at  large  of  certain  animals  in 
the  night-time  in  such  townships  as  suitably  petition  for  thie  order; 
the  latter  to  prohibit  the  running  at  large  at  all  times  in  the  entire 
county.    The  former  gives  power  to  the  commissioners  only  upon  the 
proper  petition  from  the  township :  the  latter  gives  both  the  power  and 
election  to  the  commissioners.     The  former  operates  only  upon  a  par- 
ticular  township,  and  in  the  night-time ;  the  latter  must  control  the 
entire  county,  and  be  operative  both  in  the  day  and  night.     The 
former  may  be  in  force  but  a  part  of  the  year;  the  latter  must  be  in 
force  all  the  time.     Obviously,  there  is  room  for  the  operation  of  both 
statntes,  and  therefore  the  former  is  not  repealed  by  the  latter.     One 
statute  may  be  in  force  in  one  county,  and  the  other  in  another.     It 
is  also  objected  that  the  order  of  the  commissioners  is  void,  as  in  ex- 
cess of  their  powers.     The  statute  provides  that  upon  petition,  the  com- 
missioners shall  order  that  certain  animals  be  "confined  in  the  night- 
time for  certain  portions  of  the  year,  to  be  specified  in  the  petition." 
The  petition  and  order  named  the  entire  year,  and  for  twenty-five 
years.    The  question  is,  does  the  authority  to  prohibit  for  any  speci- 
fied portion  of  a  year  give  anthority  to  prohibit  for  the  entire  year? 
This  question  must  be  answered  in  the  afSrmative.     Power  to  make 
an  order  operative  at  any  tjme,  is  power  to  make  one  operative  at  all 
times.    The  petitioners  may  name  any  portion  of  the  year,  and  they 
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may  therefore  name  the  entire  year.  The  length  of  time  daring  which 
the  order  shall  be  operative  is  a  matter  of  their  choice,  and  if  they 
desire  that  it  be  operative  all  the  time,  there  is  no  power  in  the  coarts 

to  abridge  their  choice. 
*278    There  being  no  other  question  in  the  case,  the  judgment  of  *the 

district  ooort  will  be  reversed,  and  the  case  remanded  for  far- 
ther proceedings  in  accordance  with  the  views  herein  expressed* 
(AU  the  justices  concurring.) 


JosBPHnnB  Watts  and  others  v.  Tanb  M.  Oook  and  another. 

July  Term,  1880. 

Gaardian  and  Ward:  Guardian's  Sale  of  Real  Estate.  The  failure  of 
a  guardian  to  give  security,  as  required  by  section  15,  c.  46,  Gomp.  Laws 
1879,  upon  obtaining  an  order  for  the  sale  of  real  estate*  will  not  render 
void  a  sale  regularly  made  and  approved. 

■ 

Error  from  Allen  district  court. 

Action  in  the  nature  of  ejectment,  brought  by  Watts  and  four  others 
against  Cook  and  another,  for  the  recovery  of  certain  real  estate. 
Trial  at  the  June  term,  1879,  of  the  district  court,  and  judgment  for 
the  defendants. 

O.  P,  Smithy  for  plaintiffs  in  error. 

Gates  A  Keplinger,  for  defendants  in  error.  * 

HoBTON,  C.  J.  This  was  an  action  in  the  nature  of  ejectment*  for 
the  recovery  of  certain  real  property  in  Allen  county.  The  plaintiffs 
in  error  (plaintiffs  below)  ^claimed  title  as  heirs  of  Aaron  NeaU  de- 
ceased. The  defendants  in  error  (defendants  below)  relied  for  their 
title  upon  a  guardian's  deed,  of  the  date  of  March  22,  1871.  Coun- 
sel for  the  plaintiffs  contends  that  the  proceedings  in  the  probate 
court,  upon  which  the  guardian's  deed  was  executed,  were  fatally  de- 
fective, and  therefore  of  no  validity.  Several  objections^  are  taken 
to  the  proceedings.  The  most  material  one  is  the  failure  of 
*279  the  ^guardian  to  give  the  security  required  by  section  15,  c. 
46,  Gomp.  Laws  1879.     That  section  reads : 

'*  Before  any  such  sale  or  mortgage  can  be  made  or  executed,  the  guardian 
must  give  security  to- the  satisfaction  of  the  court,  the  penalty  of  which  shall 
be  at  least  double  the  value  of  the  property  to  be  sold,  or  of  the  money  to  be 
raised  by  the  mortgage,  conditioned  that  he  will  f aithfuUy  perform  his  duties 
in  that  respect,  and  account  for  and  apply  all  moneys  received  by  him,  undet 
the  direction  of  the  court." 

The  authorities  differ  as  to  the  validity  of  guardians*  sales  in  the 
absence  of  security.    Some  hold  such  sales  void^  (Williams  ▼•  Morton, 
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38  Me.  47,)  and  others  merely  erroneous,  (Lookbart  v.  John,  7  Pa. 
St.  137;  Perkins  v.  Fairfield.  11  Mass.  227;  Poster  v-  Birch,  14  Ind. 
445.)  We  are  inolined  to  believe  the  latter  the  true  role.  Probate 
courts  shonld  oautioosly  observe  the  provisions  of  the  section  quoted, 
and  are  greatly  negligent  in  permitting  sales  or  mortgages  by  guard- 
ians without  security;  yet  we  cannot  hold  that  the  failure  to  give 
security  deprives  the  court  of  jurisdiction.  It  is  an  error  of  a  court 
having  competent  and  full  jurisdiction,  subject  to  reversal  or  avoid- 
ance by  due  proceedings.  The  absence  of  the  security  did  not  ren* 
der  the  proceedings  void,  but  only  irregular. 

The  cl&ims  of  counsel  concerning  the  defects  in  the  petition,  and 
as  to  other  matters,  are  equally  untenable.  As  the  probate  court  of 
Allen  county  had  the  power  to  hear  and  determine  the  matters  alleged 
in  the  petition,  it  had  the  power  to  decide  wrongly  as  well  as  rightly. 
In  the  course  of  its  proceedings,  it  became  the  duty  of  that  court  to 
decide  whether  the  petition  was  sufficient  for  a  sale  of  the  premises. 
The  court  held  it  sufficient.  As  the  petition  presented  a  case  for  ju- 
dicial determination,  if  the  determination  was  erroneous,  it  was  re- 
viewable in  the  appellate  court,  but  not  a  void  or  worthless  determi- 
nation.   Bryan  v.  Bander,  28  £an.  *95. 

As  to  the  force  of  judgments  against  infants  on  default,  see  Freem. 

Jadgm.  §  513;  Blake  v.  Douglass,  27  Ind.  416 ;  Pond  v.  Donechy,  18 

B.  Mon.  658;  Smith  v.  Ferguson,  8  Mete.  (Ey.)  424;  Sim- 

*380    mens  v.  McKay,  5  Bush,  25 ;  Joyce  v.  McAvoy,  81  *Gal.  273; 

Martin  v.  Weyman,  26  Tex.  460;  and  McMurray  v.  MoMur- 

ray,  66  N.  T.  176. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


J.  B.  BiiAiB  V.  Simon  Shbw, 

July  Term,  1880. 

Attschment :  Orders  of:  Levies  o^  Hot  Void :  Beplevln.  Where  a  con- 
stable has  two  orders  of  attachment,  issued  in  different  cases  and  in  fbvor 
of  different  plaintiffs,  but  against  the  same  defendant,  and  he  serves  one 
of  tbem  on  Sunday  by  seizing  and  attaching  certain  property  belonging 
to  the  defendant,  and  on  Monday  he  seryes  the  other  by  levying  on  the 
same  property,  and  also  on  Monday  returns  the  order  first  served,  and  an 
aiias  order  is  issued,  which  he  also  levies  on  the  same  properly  on  Mon- 
day, and  be  makes  these  levies  on  Monday  while  the  property  is  still  in 
his  possession,  and  without  having  returned  the  same  to  the  owner,  hdd, 
that  these  levies  made  on  Monday  cannot  be  treated  as  absolutely  void, 
and  their  validity  cannot  be  questioned  in  an  action  of  replevin  brought 
by  the  owner  (who  is  the  attachment  debtor)  against  the  officer.^ 

'Otte  growing  out  of  same  facto.    Morris  v.  Shew,  S9  Kan.  661, 
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Error  from  Brown  district  oonrt. 

Beplevin,  brought  by  Sbe^  against  Blair,  (constable,)  to  recover 
the  possession  of  two  horses,  a  oolt,  a  wagon,  and  a  harness.  Trial 
at  the  September  term,  1879,  of  the  district  court,  and  verdict  and 
judgment  for  the  plaintiff . 

Ja8.  Falloon,  for  plaintiff  in  error. 

B,  A.  Seaver  and  Webb  dt  Martin,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  of  replevin,  brought  by  Bimon 
Shew  against  J.  D.  Blair,  to  recover  some  horses  and  a  wagon 
*281  and  a  harness.  The  property  formerly  belonged  *to'the  plain- 
tiff, but  on  August  2,  1879,  two  orders  of  attachment  in  two 
different  cases,  and  in  favor  of  different  plaintiffs,  were  issued  against 
him  by  a  justice  of  the  peace,  and  were  placed  in  the  hands  of  the 
defendant,  who  was  then  a  constable,  for  service.  The  defendant 
served  one  of  them  on  August  8,  1879^  which  was  Sunday,  by  attach- 
ing  the  property  in  controversy  and  taking  it  into  his  possession. 
On  August  4,  1879,  the  defendant  returned  the  order  of  attachment 
which  he  had  served,  and  an  alias  order  was  issued  in  its  place,  and 
then,  on  the  same  day,  and  while  the  property  in  controversy  was 
still  in  his  possession,  he  levied  both  theorigmal  order  of  attachment 
(which  still  remained  in  his  hands)  and  the  alias  order  on  the  prop* 
erty.  On  August  11,  1879,  judgments  were  rendered  against  the 
plaintiff,  Shew,  by  the  justice  of  the  peace,  in  these  two  attachment 
cases,  and  the  attached  property  was  ordered  to  be  sold  to  satisfy 
such  judgments ;  and  on  the  same  day  this  action  of  replevin  was  com- 
menced. Afterwards  said  property  was  sold.  Afterwards  a  trial  was 
had  in  this  replevin  action  before  tha  court  and  a  jury,  and  the  ver- 
dict and  judgment  were  rendered  in  favor  of  the  plaintiff.  Shew,  and 
against  the  defendant,  Blair,'  for  the  property  or  $205,  and  costs; 
and  the  defendant  now  brings  the  case  to  this  court  for  review. 

The  plaintiff  below  (defendant  in  error)  has  filed  no  brief,  nor  made 
any  other  appearance  in  this  court;  but  we  should  think  from  the 
record  of  the  case  that  he  based  his  right  to  recover  upon  the  follow- 
ing grounds,  to-wit :  (1)  All  the  different  levies  of  said  attachments, 
and  the  orders  made  by  the  justice  for  the  sale  of  the  property,  were 
void, — void  absolutely  and  entirely.  (2)  The  property  was  exempt 
from  attachment,  under  the  exemption  laws.  The  plaintiff  Was  prob- 
ably not  entitled  to  recover  upon  either  of  said  grounds ;  for  the  said 
levies  were  probably  not  void,  and  the  plaintiff  was  probably  not  a 
resident  of  Kansas,  so  as  to  be  entitled  to  the  property  under  the  ex- 
emption laws.  Comp.  Laws  1879,  pp.  487,  438. 
*282  ^As  to  the  first  ground,  the  court  below  instructed  the  jury  as 
follows : 

"(2)  The  court  instructs  the  Jury  that  if,  from  the  evidence,  they  believe 
defendant,  Blair,  levied  an  attachment  on  the  property  of  the  plaintiff  on  Sun- 
day, August  3, 1879,  such  levy  would  be  illegal;  and  the  defendant  could  not 
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vmi  himself  of  such  illegal  use  of  the  process  of  the  court  to  hold  such  prop- 
erty until  the  next  day,  and  then  levy  new  or  alias  attachments  on  said  prop- 
erty while  so  in  his  possession,  and  if,  from  the  evidence,  they  find  he  has 
done  so,  the  levy  of  such  attachment  would  be  no  justification  for  the  defend- 
ant, and  your  verdict  should  be  for  the  pli^ntifF. 

"(3)  The  court  instructs  the  jury  that  if,  from  the  evidence^  they  believe  the 
defendant  levied  an  attachment  on  the  property  of  the  plaintiff  described  in 
the  petition  on  Sunday,  August  3, 1879,  while  the  plaintiff  was  passing  through 
said  county,  and  took  the  same  from  the  possession  of  the  plaintiff  on  that 
day,  and  came  with  it  to  Hiawatiia,  and  held  it  until  Monday,  August  4, 1879, 
and  then  levied  a  new  or  an  additional  or  an  alias  attachment  or  attachments' 
on  said  property  while  so  in  his  possession,  then,  the  plaintiff  not  being  ares* 
ident  of  said  county,  such  levy  would  be  illegal." 

"(5)  The  court  instructs  the  jury  that,  if  they  find  from  the  evidence  the 
defendant  levied  on  the  property  of  the  plaintiff  while  he  was  peacefully  pass- 
ing through,  or  had  come  into  and  was  going  out  of.  Brown  county,  Kansas, 
on  Sunday,  August  8, 1879,  for  the  purpose  of  holding  said  property  until  a 
secular  and  lawful  day  tot  levy  thereon,  and  then  levied  new  or  alias  attach- 
ments on  said  property  while  so  in  the  possession  of  said  officer,  such  levies 
would  be  unlawful,  and  in  that  case  the  plaintiff  should  recover,  provided 
that  in  his  ordinary  course  of  travel  the  plaintiff  would  have  passed  out  of  said 
county  of  Brown  on  said  Sunday.  ** 

We  think  the  foregoing  inatractions  are  erroneous. 

1.  Said  levies  of  said  attachments  were  not  void»  but  at  most  were 
only  voidable;  and  being  only  voidable,  they  cannot  be  set  aside  or 
ignored  in  this  proceeding,  which  attacks  them  only  collaterally. 
The  first  levy,  however,  which  was  made  on  Sunday,  we  shall,  for 

the  purposes  of  this  case,  consider  as  void;  but  we  cannot 
*283    consider  the  other  two  levies,  which  *were  made  on  Monday, 

as  void.  They  were  probably  irregular  and  voidable,  but  not 
?oid.  One  of  them,  however,  was  made  in  a  case  in  which  no  pre- 
vious levy  had  been  made;  and,  so  far  as  is  shown,  the  plaintiff  in 
that  case  had  nothing  to  do  with  the  previous  levy,  made  on  Sunday, 
and  possibly,  therefore,  this  levy  may  not  even  be  voidable.  The 
plaintiff  in  this  last-mentioned  attachment  case  certainly  has  the 
right  to  claim  that  the  levy  of  his  attachment  should  not  be  treated 
as  absolutely  void.  But  why  should  the  levy  of  the  alias  order  of 
attachment  be  treated  as  voiA  ?  It  was  levied  at  a  tinie  when  the 
constable  had  an  undoubted  right  to  levy  it.  Of  course,  we  think  it 
was  irregular  for  the  constable  to  wrongfully  get  possessioti  of  the 
property  on  Sunday,  and  then,  without  returning  the  property  to  the 
owner,  to  levy  an  alias  order  on  it  on  Monday;  but  such  irregularity 
could  not  render  the  subsequent  levy  absolutely  void.  But  if  the 
plaintiff  should  recover  in  this  action,  he  will  ignore  all  of  said  levies 
as  amounting  to  nothing  either  in  law  or  in  fact,  and  will  take  the 
property  away  from  the  plaintiffs  and  judgment  creditors  in  both  of 
said  attachment  cases,  although  in  one  of  such  cases  the  plaintiff  and 
judgment  creditor  is  not  shown  to  have  been  guilty  of  any  wrong. 

2.  But  even  if  all  of  said  levies  were  void,  can  the  plaintiff  in  this 
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present  action  maintain  replevin  for  the  property  ?  In  order  to  pro- 
cure a  writ  of  replevin,  be  must  file  in  the  clerk's  office  an  affidavit 
showing  that  the  property  was  not  taken  from  him  on  any  "'mesne  or 
final  process  issued  against  said  plaintiff."  Gomp.  Laws  1879,  p. 
623,  §177,  subd.  4.  And  according  to  the  decision  made  in  the  case 
McGlothlin  v.  Madden^  16  Ean.  466,  it  makes  no  difference  whether 
such  process  is  valid  or  void.  In  that  case  it  was  held,  under  its  pe- 
culiar circumstances^  that  replevin  would  not  lie  against  an  officer 
who  had  seized  property  by  virtue  of  an  execution  against  the  owner, 
although  such  execution  was  not  founded  upon  any  judgment  against 
the  owner.     Of  course,  replevin  will  lie  to  recover  from  an  officer 

property  which  is  exempt  from  process  under  the  exemption 
*284    laws.     *Gomp.  Laws  1879,  p.  623,  §  177,  subd.  5.     But  that 

is  not  the  question  now  under  consideration.  The  question 
now  under  consideration  is  whether  replevin  will  lie  to  recover  &om  an 
officer  property  which  was  taken  by  virtue  of  an  irregular  or  void  levy 
of  process,  merely  because  of  the  irregularity  of  the  levy  ?  The  ques- 
tion whether  the  property  is  exempt  or  not,  does  not  enter  into  this 
present  question.  The  present  case  was  probably  decided  upon  the 
ground  that  said  levies  of  said  attachment  orders  were  void,  and  cer- 
tainly, under  the  pleadings,  the  evidence,  and  the  instructions  of  the 
court,  it  may  have  been  so  decided. 

Because  of  the  errors  of  the  court  in  giving  said  instructions,  the 
judgment  of  the  court  below  will  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

(Ail  the  justices  concurring.) 


H«  N.  BsHNaTT  and  others  v.  William  Wolvsbtov  and  others. 

July  Term,  1880. 

1.  Interpleader:  Chapter  187,  Laws  1877,  Valid.     Chapter  187,  Laws 

1877,  providing  for  interpleas,  is  constitutional  and  valid,  and  applies 
even  where  the  property  attached  is  real  estate. 

2.  ■  :  Jury  Trial.    Where  real  estate  is  attached,  and  a  third  party  in- 

terpleads, claiming  title  to  the  attached  property,  the  issue  to  be  tried  is 
equitable,  and  not  one  in  which  either  party  is  entitled  to  a  Jury  as  a  mat- 
ter id.  right. 

3.  Mortgage:  Deed  Absolute  as  a.    Where  a  debtor  conveys  property  by 

a  deed  absolute  in  form,  but  intended  solely  as  security,  hdd^  thiU  courts 
will  treat  this  as  a  mortgage,  not  only  upon  his  application*  but  also  upon 
the  application  of  his  creditors,  and  that  he  has  an  interest  in  the  property 
which  may  be  seized  under  an  attachment;  and  hddtfurther^  that,  upon 
the  facts  in  this  case,  the  deed  from  defendant  Wolverton  to  the  inter- 
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pleader  was  intended  simply  as  security,  and  that  the  district  court  erred 
I  in  adjudging  the  title  of  the  interpleader  to  be  a  fee^imple  absolute*  and 

I  in  quieting  it  against  the  attachment  proceedings.^ 

*2S5     *Error  from  Bourbon  district  court. 

In  an  action  brought  by  Bennett,  Garter  &  Co.,  against  William 
Wolverton  &  Co.,  upon  an  account,  certain  lands  situate  in  the  coun- 
ties  of  Bourbon  and  Linn  were  attached.  December  16,  1878,  one 
Beuben  Laycock  filed  an  interplea  in  the  action,  alleging  that  he  was 
the  owner  in  fee  of  the  lands  attached,  and  praying  that  bis  rights 
in  the  aame  might  be  determined  and  adjudicated;  that  said  property 
might  be  discharged  from  said  attachment;  and  that  he  might  recover 
his  coBts  of  the  plaintiffs.  Trial  by  the  couH  upon  the  interplea,  at 
the  September  term,  1879,  and  findings  and  judgment  for  the  inter- 
pleader. 

Eugene  F,  Ware^  for  plaintiffs  in  error. 

Poor  <t  MUlapaugh,  for  defendant  in  error, 

Breweb,  J.  The  firm  of  Bennett,  Carter  &  Co.,  plaintiffs  in  error, 
{plaintiffs  below,)  brought  suit  in  Bourbon  county,  Kansas,  against 
the  firm  of  William  Wolverton  &  Co.  upon  a  book-account  of  about 
$1,800.  Both  Bennett,  Carter  &  Co.  and  William  Wolverton  &  Co.- 
were  nob-residents  of  Kansas.  Certain  lands  in  Bourbon  and  Linn 
counties,  Kansas,  were  attached;  publication  summons  was  had; 
Wolverton  &  Co.  made  no  appearance;  and  at  the  December  term  of 
ihe  district  court  of  Bourbon  county,  1878,  the  case  stood  in  default. 
Before  any  judgment  was  rendered  in  the  case,  Beuben  Laycock  filed 
what  is  denominated  by  the  Session  Laws  of  1877,  o.  137,  p.  187, 
an  interplea.  This  interplea,  filed  December  16^  1878,  aMeged  that 
Benben  Laycock  was  the  "owner  in* fee''  of  the  lands  attached,  de- 
scribing them,  and  concluded  with  the  following  prayer :  ''Wherefore, 
he  asks  that  his  rights  in  the  same  may  be  determined  and  adjudi- 
cated by  this  court,  and  that  said  property  be  discharged 
*286  *from  said  attachment,  and  he  may  recover  his  costs  of  the 
plaintiffs  herein.** 

No  judgment  has  ever  been  rendered  in  the  original  action  against 
Wolverton  &  Go.  The  land  attached  was  an  undivided  half-interest 
in  82.0  acres  in  Bourbon  county  and  an  undivided  half-interest  in 
800  acres  in  Linn  county,  (attached  by  order  issuing  from  Bourbon 
-county.)  To  the  interplea  the  plaintiffs  answered  with  a  general  de- 
nial; and,  further,  that  the  said  Laycock  claimed  under  two  deeda 

>  When  deed  of  trust  a  mortgage ;  when  not.  McDonald  v.  Kellogg,  80  Kan.  170, 
3  Pac.  Rep.  607. 

A  deed»  absolute  in  fonn»  but  in  reality  given  as  security,  will  be  held  to  be  a 
mortgage  in  behalf  of  the  devisees  of  the  grantor,  and  his  wife  will  have  dower 
in  the  equity  of  redemption.  Bailev  v.  Bailey,  (m.)  4  N.  E.  Rep.  894.  A  bill  of 
sale  of  the  same  description  will  be  held  to  be  a  mortgage  in  behalf  of  creditors 
of  the  mortgagor.  Manufacturers'  Bank  of  Milwaukee  v.  Ruger,  (Wis.)  18  K.  W. 
Rep.  351:  winner  v.  Hoyt,  (Wis.)  28  N.  W.  Rep.  880. 

V.24K— 14 
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from  defendant  Wolverion,  who  was  the  former  owner,  and  thai  said 
deeds  were  fraudulently  made,  setting  up  the  f acts,  and  that  Laycock 
had  never  been  in  possession  of  the  land.  A  trial  was  had  upon  the 
interplea  by  the  court  without  a  jury,  and  special  findings  of  fact 
were  made.  By  the  findings,  the  land  was  discharged  from  the  at- 
tachment; the  title  thereto  quieted  in  the  said  interpleader;  the  title 
of  the  interpleader  pronounced  a  fee-simple  absolute;  and  judgment 
for  costs  awarded  against  the  plaintiffs.  A  motion  to  set  aside  the 
findings  and  judgment  and  for  a  new  trial  was  duly  filed,  overruled, 
and  exceptions  taken. 

Three  or  four  questions  are  presented  by  counsel  for  our  consider- 
ation. And  first  it  is  claimed  that  the  act  under  which  these  pro- 
ceedings were  had  is  unconstitutional  in  this :  that  the  subject  is  not 
clearly  expressed  in  the  title.  The  title  is,  "An  act  supplemental  to 
an  act  entitled  *An  act  to  establish  a  Code  of  Civil  Procedure,'  being 
an  act  to  provide  for  interpleas  in  certain  cases,"  and  the  act  pro- 
vides that  any  person  claiming  property,  money,  etc.,  attached,  may 
interplead  in  the  cause.  The  argument  is  that  the  proceeding  is  ex- 
actly the  opposite  of  an  interplea.  We  quote  from  counsel's  brief : 
"An  interplea  is  a  claim  that  the  pleader  making  it  does  not  own  the 
property  in  controversy,  and  that  one  of  two  other  persons  does  own 
it.  The  case  at  bar  is  that  the  pleader  does  own  the  property,  and 
that  neither  one  of  the  two  other  persons  owns  it.  The  action  which 
the  legislature  designed  is  just  exactly  the  opposite  of  an  interplea* 

See  Abbott's  and  Bouvier's  Dictionaries,  "Interplea." 
*287  *We  think  counsel  is  mistaken.  At  the  common  law  it  may 
be  true  that  the  intervention  of  a  third  party  was  at  the  in- 
stance of  the  defendant,  and  in  this  respect  the  interpleader  of  vhe 
common  law  differs  from  the  intervention  of  the  civil  law,  which  was 
at  the  instance  of  the  third  party  who  claimed  an  interest  adversely 
to  both  parties  to  the  suit.  But  still  the  idea  of  interpleading  was 
that  some  one  beside  the  parties  to  the  original  action  claimed  rights 
in  the  property,  and  he  was  called  upon  to  assert  his  rights  or  forfeit 
them.  At  law,  a  defendant  sued  might  disclaim,  and  call  upon  this 
third  party  to  assert  his  rights.  In  equity,  a  party  having  a  fund  or 
other  property  in  his  hands  might  summon  the  various  claimants 
thereto  to  litigate  their  several  rights.  In  each  case  the  idea  was  of 
casting  the  litigation  upon  other  parties  than  the  one  moving  for  the 
interplea.  Now,  this  statute,  recognizing  the  underlying  idea,  sim- 
ply  provides  for  the  practice  which  shall  govern.  Instead  of  leaving 
the  option  to  the  defendant,  it  gives  to  a  party  claiming  rights  the 
privilege  on  his  own  motion  of  coming  into  the  cause  and  asserting 
those  rights.  It  thus  incorporates  a  wholesome  provision  of  the  prac* 
tice  under  the  civil  law.  But  this  change  of  practice  does  not  destroy 
the  substance  of  the  proceeding.     It  is  still  interpleading. 

Again,  it  is  urged  that  the  old  doctrine  of  interpleading  applied 
simply  to  personal  property,  and  involved  a  disclaimer  by  the  part;* 
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moving  for  the  interplea  of  any  rights  of  his  own,  while  here  real  es- 
tate alone  is  attached,  and  th^  defendant  makes  no  disclaimer.     The' 
statute  reads  that  "any  person  claiming  property,  money,  effects,  or 
credits  attached,  may  interplead  in  the  cause,"  etc.     Now,  the  word 
"property"  in  its 'ordinary  acceptation  includes  all  property,  both  real 
and  personal.     By  statute  it  is  made  equally  inclusive.     Gomp.  Laws 
1879,  p.  920,  §  1,  cl.  10.     When  used  by  the  legislature  it  should, 
therefore,  receive  this  meaning,  unless  the  context  indicates  its  tise 
in  a  different  and  more  limited  sense.     It  may  be  said  that  an  inter- 
plea  is  unnecessary  as  to  real  estate,  that  the  property  can- 
*28^8    not  be  'removed  beyond  the  jurisdiction  of  the  court,  and  that 
a  decree  bars  no  rights  but  those  of  the  parties  to  the  action: 
The  interpleader  may,  without  interplea,  protect  his  rights  against 
any  pretense  of  title  conveyed  by  a  decree  to  which,  he  is  not  a  party. 
This  doubtless  is  true,  and  yet  an  interpleader  may  desire  and  may 
be  benefited  by  a  decree  declaring  his  rights  before  the'  close  of  the 
pending  litigation.     The  litigation,  even  though  it  casts  no  legal  cloud 
npoD  bis  title,  will  often  prevent  his  sale  of.  the  property  or  his  ob- 
taining upon  a  sale  the  full  value.     While  his  legal  rights  may  not . 
be  disturbed,  the  actual  present  value  of  the  property  to  him  may  be 
reduced.     The  fact  that  other  remedies  may  be  open  to  him,  is  no 
reason  for  limiting  the  ordinary  and  statutory  meaning  of  language 
to  deprive  him  of  this  remedy.     This  very  case  illustrates  the  thought. 
The  pendency  of  these  attachment  proceedings  would  naturally  inter- 
fere with  sales.     A  purchaser  would  look  to  the  contingency  of  a  law- 
suit, and  would  reduce  his  bid  by  his  estimate  of  the  cost  and  risk  of 
such  lawsuit*     By  this  act  the  legislature  has  provided  a  speedy  rem- 
edy, and  we  ought  not  to  restrict  the  scope  of  the  statute,  on  the  theory 
that  without  it  the  party  has  another  remedy.     That  no  disclaimer 
is  made  by  plaintiff  or  defendant  is  no  ground  for  limiting  his  right 
to  protection.     The  statute  makes  no  disclaimer  essential,  but  gives 
lo  the  interpleader  an  absolute  right  to  intervene  for  his  own  protec- 
tion. 

Another  objection  is  that  a  trial  by  jury  was  refused.     But  the 
statute  gives  a  right  to  a  jury  only  in  ''actions  for  the  recovery  of 
money  or  of  specific  real  or  personal  property."     Gomp.  Laws  1879, 
p.  636,  §  266.     This  was  neither,  but  rather  a  proceeding  in  the  nat- 
ure of  an  action  to  quiet  title.     McGarell  v.  McNay,  17  Kan.  433. 
A  final  allegation  of  error  is  that  the  findings  and  conclusion  of  the 
court  are  against  the  weight  of  evidence.     The  undisputed  facts  are 
that,  in  1873,  the  defendants  borrowed  $1,000  of  a  party  named  Cham- 
bers, and  that  Laycock,  the  interpleader,  signed  the  note  there- 
*289     for  as  security;  that  this  *loan  was  continued,  and  was  still 
in  existence  at  the  time  of  the  trial  herein;  that  >n  November, 
1877,  defendant  Wolverton  deeded  these  lands  to  Laycock.     The  only 
question  is  whether  this  conveyance,  absolute  upon  its  face,  was  in 
fact  absolute^  or  in  the  nature  of  a  mortgage  and  as  security.     Upon 
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this  qaestion  the  testimony  is  sabstantially  in  deposition,  and  iheie- 
fore  is  reviewable  by  as  with  less  presamption  in  favor  of  the  concla- 
sion  of  the  district  court.     We  have  exiuoined  this  testimony  with 
care,  and  are  compelled  to  differ  from  the  learned  jndge  who  tried  this 
case.     It  seems  to  us  that  this  conveyance  was  only  as  seenritj  to 
Laycock,  and  was  so  understood  and  intended  by  the  parties.     It 
would  unnecessarily  prolong  this  opinion  to  recapitulate  the  testi* 
mony.     Some  salient  points  may  be  noticed.    The  debt  to  Chambais 
has  not  been  paid.    Wolverton  has  not  been  released,  n(Mr  any  ehange 
in  liability  proposed  to  or  accepted  by  Chambers.     Laycoek  admits 
having  told  Wolverton,  a  few  months  after  receiving  the  conveyance, 
that  if  he  would  fin4  a  purchaser,  he  might  have  all  he  obtained  over 
and  above  this  debt.    This  intervention  in  the  suit  was  commeneed 
without  any  actual  knowledge  thereof  by  Layoock,  but  at  the  instanee 
of  Wolverton,  under  the  general  direction  of  Laycook  that  he  most 
look  after  the  matter,  and  with  the  expectation  that  he  would  pay  all 
expenses,  including  the  attorney's  fees.    He  made  no  inquiries  of  any 
one  but  Wolverton  as  to  the  value  of  the  land  before  receiving  the 
conveyance,  and  that  although  he  was  personally  acquainted  with  the 
owner  of  the  other  undivided  half.     Two  witnesses  testify  that  he 
spoke  of  receiving  this  land  as  security.    Indeed,  his  whole  conduct 
by  his  own  testimony  is  not  that  of  a  man  who  had  become  and  is 
the  absolute  owner  of  property  situate  at  a  remote  distance,  and  by 
the  care  or  sale  of  which  be  hopes  to  make  profit^  but  rather  of  one 
who  has  taken  a  conveyance  of  such  property  as  security,  and  looks 
to  the  debtor  and  owner  to  protect  the  interests  of  both.    It  seems  to 

us  dear,  upon  the  showing  in  this  case,- that  if  Wolverton 
*290    should  tender  to  Laycoek  the  amount  of  Cham*ber's  debt  and 

interest,  a  court  of  equity,  looking  back  of  the  form  of  the  sub- 
stance of  the  transaction,  would  be  compelled  to  hold  this  conveyance 
to  have  been  only  in  the  nature  of  a  mortgage  and  as  security,  and  to 
decree  a  reconveyance.  Wolverton's  creditors  have  equal  rights.  His 
conveyance,  a  mortgage  so  far  as  he  is  concerned,  is  only  a  mortgage 
so  far  as  they  are  concerned. 

Counsel  for  defendants  in  error  contend  that  no  issue  was  raised 
by  the  pleadings  as  to  whether  this  conveyance  was  a  mortgage;  that 
the  only  issue  was  whether  it  was  fraudulent  or  not.  Hence  they 
claim  that,  as  the  testimony  does  not  show  the  transaction  fraudulent, 
the  judgment  must  be  afibmed.  ^  We  do  not  so  understand  the  scope 
of  the  pleadings.  The  general  allegation  in  the  interplea  is  that 
the  interpleader  is  the  owner  in  fee  of  the  lands  attached.  The  an- 
swer is  a  general  denial,  and  an  allegation  that  the  conveyance  was 
fraudulent.  The  evident  purpose  of  the  testimony  was  to  show  that 
this  conveyance  was  only  as  security,  and  no  attempt  was  made  to 
deny  the  fact  of  Wolverton's  indebtedness  to  Chambers,  or  that  Laj* 
cock  was  indorser  on  the  note.  The  findings  of  the  court  are  that  the 
interpleader  holds  the  title  in  fee-simple  absolute,  and  the  decree  dis- 
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eharges  the  land  from  the  attaobment.  We  think,  under  the  general 
allegations  of  the  pleadings,  testimony  was  competent  to  show  that 
this  eonveyance,  apparently  in  fee,  was  only  in  fact  a  mortgage,  and 
that  the  grantor  had  an  equity  in  the  lands,  which  could  be  reached 
and  aold  under  an  attachment* 

There  being  no  other  question  in  the  case,  the  judgment  of  the 
district  court  will  be  reversed,  and  the  ease  remanded  for  a  new  trial 
upon  the  interplea. 

(All  the  JQstioes  eonourring,) 


*891     *GsoRGB  W.  Obatbs  and  others  r.  Geobob  W.  Butohbb. 

July  Term,  1880. 

Jud^pment:  Bight  of  Property:  Justioe^s  Ck>tirt.  A  Judgment  rendered 
by  a  justice  of  the  peace  in  a  proceeding  for  the  trial  of  the  right  of  prop- 
erty, under  chapter  164  of  the  Laws  of  1872,  (Oomp.  Laws  1^9,  pp.  725, 
726,)  in  favor  of  the  claimant  and  against  Uie  execution  creditor,  is  not 
con<uu8iYe  in  a  subsequent  action  brought  by  such  claimant  against  the 
constable  who  levied  the  execution  and  his  sureties.* 

Error  from  Atchison  district  court. 

Action  brought  by  Butcher  against  Graves,  upon  his  bond  as  con- 
stable, and  the  sureties  therein.  Trial  at  the  March  term,  1879,  of 
the  district  court,  and  judgment  for  the  plaintiff. 

IF.  W.  Outhrie  and  T.  M.  Pierce^  for  plaintiffs  in  error. . 

S.  H.  OUnn  and  Oilbert  d  Ocker,  for  defendant  in  error. 

• 

Yalbntine,  J,    This  was  an  action  on  the  ofScial  bond  of  George 
W.  Graves,  constable.    The  facts  are  substantially  as  follows :  Graves, 
having  an  execution  in  his  hands,  which  had  previously  been  issued 
on  a  judgment  in  favor  of  W.  L.  Challiss  and  against  Thomas  Butcher, 
levied  such  execution  on  certain  property  as  the  property  of  'said 
Thomas  Butcher,  and  was  about  to  sell  the  same,  when  George  W. 
Butcher  (defendant  in  error,  plaintiff  below)  claimed  the  same,  and 
gave  notice  to  Challiss  for  a  trial  of  the  right  of  property,  under  chap- 
ter 104  of  the  Laws  of  1872,  (Gomp.  Laws  1879,  pp.  725,  726.) 
Said  trial  of  the  right  of  propeiiy  was  had,  and  judgment  was  ren- 
dered in  favor  of  Butcher  and  against  OhaUiss.    Challiss  then  gave 
the  constable  an  indemnity  bond,  and  the  constable  then  refused  to 
deliver  the  property  to  said  George  W.  Butcher^  but  sold  it  as  the 

^Many  determinations  in  courts,  and  of  unquestionably  Judicial  nature,  are  not 
nnal  and  conclusive.  Rathbone  v.  Sterling,  2S  Kan.  *44S,  and  cases  cited;  Lyon 
Co.  V.  Sergeant,  past,  •STi. 
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property  of  sftid  ThomsB  Batcher.     George  W.  Bateher  then 
*292    commenced  this  ^preeeot  action  against  the  constable,  and  his 
sureties  on  the  constable's  official  bond,  for  damages  alleged 
to  have  been  sustained  by  reason  of  the  sale  of  said  property.      Va- 
rious proceedings  were  had  in  the  case,  including  the  sastaining  of 
a  demurrer  to  certain  of  the  defendants'  defenses,  a  trial,  and  the 
rendering  of  a  judgment  in  favor  of  the  plaintiflf,  and  against  the  de- 
fendants, for  said  damages,  to-wit,  the  sum  of  $208.00,  and  coets. 
The  court  below  held  that  said  trial  of  the  right  of  property  in  the 
justice's  court,  and  the  judgment  rendered  therein,  were  conclnsiTe 
against  the  constable  and  his  sureties  as  to  the  ownership  of  said 
property.     Whether  this  ruling  of  the  court  below  is  correct  or  not 
is  the  only  substantial  question  now  presented  to  us  for  our  consid- 
eration. 

We  think  said  judgment  is  not  conclusive.  In  the  case  of  Sponen- 
barger  v.  Lemert,  28  Ran.  *63»  it  is  said : 

"Such  Judgments  are  generally  not  conclusive.  Freem.  Ex'ns,  §§  276, 277; 
Armstrong  v.  Harvey,  11  Ohio  St.  527,  583;.  B'Hymer  v.  Sargent,  U  Ohio 
St.  682;  Foltz  v.  Stevens.  54  lU.  181,  185.  186;  Curtis  v.  Patterson,  8  Cow. 
65;  Van  Cieef  v.  Fleet,  15  Johns.  147;  Sheldon  v.  Loomis,  28  Cal.  123.  This 
kind  of  suit  is  a  summary  proceeding  before  a  justice  of  the  peace,  for  the 
trial  of  the  right  to  property  which  may  amount  in  value  to  several  hundreds, 
or  even  thousands,  of  dollars,  and  neither  the  Judgment  debtor,  (the  supposed 
owner  of  the  property,)  nor  the  constable  who  has  seized  it,  is  made  a  party 
to  the  action,  but  the  proceeding  Is  had  merely  between  the  claimant  and  the 
judgment  creditor." 

For  the  error  in  the  court  below  in  holding  that  the  judgment 
rendered  by  the  justice  of  the  peace  in  the  proceeding  for  the  trial 
of  the  right  of  property  was  conclusive  against  the  constable  and  his 
sureties,  the  judgment  rendered  in  this  case  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

(All  the  justices  concurring.) 


*293    ^WiLUAii   QuiaLBT   and  another   v*  Boabd  ov  Com'bb  of 

SUHNBB    Co. 

July  Term,  1880. 

1.  Counties :  Printing :  Contract  at  Less  than  Statutory  Fees.  FlaintilfB 
having  entered  into  a  contract  with  the  de&ndant  to  do  all  the  county 
printing  of  Sumner  county  at  rates  less  than  those  named  in  section  17. 
c.  39,  Comp.  Laws  1879,  and  having  received  and  done  such  printing, 
sought  to  repudiate  the  contract  rat^,  and  recover  at  those  named  in  the 
statute.  Held,  that  the  contract  rates  controlled,  and  that  this  was  so 
both  as  to  the  ordinary  printing  and  also  the  delinquent  tax-list.* 

*  Blocks  considered  as  town  lots,  as  to  fee  for  publishing  notice  of  sale.    Hap- 
good  v.  Morten,  28  Kan.  7S4.    See  Wren  y.  Nemaha  Co.,  post,  *S08. 
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2,  'i  Contract  Bates  for  Work :  Measure  of  BecoTory.    Where  a 

ooDtract  is  made  to  do  oertain  work  at  certain  rates,  the  contract  rates 
control  as  to  the  work  actually  done,  although  all  the  work  contracted  for 
was  not  given  by  the  employer  to  the  contractor.  The  latter  may  not 
repadiate  the  contract  in  toto,  and  recover  upon  a  qtmntum  mei-uit,  but 
may  recover  any  damages  sustained  from  the  employer's  breach  of  contract. 

Error  from  Sumner  district  court. 

Action  brought  by  Quigley  &  Leonard,  publishers  of  the  Sumner 
County  Democrat,  against  the  board  of  commissioners  of  Sumner 
coQzity,  upon  an  account  in  the  sum  of  $1,868  for  printing  done  for 
said  county  for  the  year  ending  July  8,  1879.     Trial  by  the  court,  at 
the  November  term,  1879,  when  the  board,  defendant,  admitted  that 
the  printing  and  work  mentioned  in  plaintiffs'  itemized  bills  had  been 
by  tbem  done  as  set  forth  in  their  said  bills,  and  that  the  several 
amounts  charged  therein  are  just  and  reasonable,  and  in  conformity 
with  the  statutes  of  the  state  regulating  the  fees  and  compensation  of 
printers  and  publishers.     In  view  of  the  foregoing  admissions,  the 
plaintiffs  rested.     Thereupon  the  board,  defendant,  offered  in  evi» 
dence  a  oertain  written  agreement  concerning  the  county  printing  of 
said  county  made  and  entered  into  by  and  between  it  and  the  plain- 
tiffs on  the  third  of  July,  1878,  wherein  it  was  agreed,  among  other 
matters,  that  the  plaintiffs  would  do  all  the  county  printing  of  Sum- 
ner  county,  including  the  delinquent  tax-list  for  the  ensuing 
*294    year,  for  ten  per  centum  of  the  statutory  rates  pro*vided  there- 
for; to  the  reception  of  which  agreement  the  plaintiffs  ob- 
jected, but  the  court  admitted  the  same  in  evidence,  (the  plaintiffs 
excepting,)  and  then  the  defendant  rested.     Thereupon  the  plaintiffs 
offered  to  prove  that  the  board  had  rescinded  and  broken  the  contract, 
in  that  it  had  procured  work  and  printing  called  for  by  the  contract 
to  be  done  by  various  parties  other  than  the  plaintiffs;  that  it  had 
not  given  all  the  county  printing  to  the  plaintiffs,  as  required  by  the 
said  agreement;  that  it  had  purchased  stationery  called  for  by  the 
contract  of  divers  parties  other  than  the  plaintiffs;  and   that  the 
county  treasurer  of  said  county  bad  charged  and  collected  the  stat- 
utory fee  of  twenty-five  cents  for  each  and  every  land  description  in- 
cluded in  the  delinquent  tax-list  for  the  year  1877,  as  set  forth  in  the 
plaintiffs'  itemized  bills  herein,  as  well  as  ten  cents  for  each  town-lot 
description  included  in  said  bills.     To  all  of  which  evidence  the  board 
objected,  which  objection  the  court  sustained,  the  plaintiffs  except- 
ing to  the  ruling.   Thereupon  the  court,  among  other  Endings,  found — 

"That  the  plaintifb  did  the  work  as  set  forth  in  th^c  ^vet»i  itemized  bills 
of  particulars,  and  that  the  amounts  charged  thereto^  ^e  ^uftt and  reasonable, 
and  in  accordance  with  the  statutes  regulating  prlx\5    ^  tees  and  compensa- 
tion; but  that  the  plaintiffs  and  the  defendant  hs^^^^\xie^edi  *^^^  ^  v.nUen 
contract  in  relation  to  the  subject-matter  of  thia  ^<\  ^[^"^^  ^^''^  contract, 
against  the  objections  of  the  plaintiffs,  whs  inv^\v\l»    a  V«LWdft^woTvtU*5 
part^of  the  defendant,  by  the  terms  of  which  th.^^'O^AC^v*^  ^'^^  ^a    .  Tl 
for  the  printing  done  ten  per  cent,  of  the  f eea  ^    ^^  A^^  ^ 


\^ 
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the  statute  of  the  state;  and  that  the  defendant  is  Indebted  to  the  plalii- 
tiffs  ander  said  contract  in  the  sum  of  $186.80,  with  interest  therean  at  the 
rate  of  seven  per  cent,  per  annnm  from  the  date  of  the  rendition  of  this  Judg- 
ment, until  the  same  be  paid,  together  with  the  costs  of  tliis  action*" 

A  new  trial  was  denied,  and  judgment  rendered  accordingly  for 

the  plaintiffs.     The  court  also  ordered  that  the  board,  at  its  next 

meeting  for  the  purpose  of  levying  taxes,  levy  a  sufficient  tax 

*295     upon  all  taxable  property,  both  personal  *and  real,  within  the 

said  county,  to  satisfy  the  judgment,  interest,  and  costs.     The 

plaintiffs  bring  the  case  here  for  review. 

Quigley  d  Reed  and  A.  Smith  Devenney,  for  plaintiffs  in  error. 
Charles  Willsie,  Co.  Atty.,  for  defendant  in  error. 

Brbweb,  J.  The  plaintiffs  in  error,  plaintiffs  below,  entered  into 
a  contract  with  the  defendant  to  do  all  the  county  printing  at  rates 
less  than  the  fees  allowed  by  law.  Having  done  the  work,  they  pre- 
sented their  bill  for  the  same  at  legal  rates.  The  board  of  commis- 
sioners declining  to  allow  anything  in  excess  of  the  contract  price, 
they  appealed  to  the  district  court,  which  sustained  the  action  of  the 
commissioners.     They  now  bring  the  question  to  this  court. 

Does  the  contract  price  control,  or  may  they,  having  obtained  the 
work  by  means  of  the  contract,  now  repudiate  its  obligations,  and  re- 
cover at  the  rates  prescribed  by  law  where  there  is  no- contract  ?  In 
1868  the  law  in  force  was  as  follows:  Section  17  of  chapter  39, 
the  act  fixing  fees,  provided  that  "printers  shall  be  entitled  to  receive 
the  following  fees,*'  and  names  the  fees  for  different  services.  Sec- 
tion 36  of  chapter  25,  the  act  prescribing  the  duties  of  eonnty  officers, 
reads: 

"The  boards  of  county  commissioners  of  the  several  counties  of  this  state 
shall  have  exclusive  control  of  all  expenditures  accruing,  either  in  the  publi- 
cation of  delinquent  tax-lists,  treasurers*  notices,  county  printing,  or  any 
other  county  expenditures:  provided,  that  all  county  printing  shall  be  let  to 
the  lowest  responsible  bidder." 

This  section  was  amended  in  1879  by  dropping  off  the  proviso. 
Laws  1872,  p.  246.  With  this  change,  the  legislation  of  1868  is  still 
in  force.  Now,  the  argument  is  that,  the  law  having  prescribed  cer- 
tain  fees  for  certain  work,  an  agreement  to  do  the  work  for  less  than 

legal  fees  is  without  consideration, — a  mere  nudum  pactum;  that 
*296     the  legislature,  perceiving   the  inconsistency  ^between  two 

statutes,  one  fixing  fees  and  the  other  requiring  the  work  to 
be  let  to  the  lowest  bidder,  removed  it,  in  1872,  by  taking  away  the 
latter  provision,  and  that  now,  the  fees  being  fixed,  the  sole  power  of 
the  commissioners  is  to  select  the  party  to  do  the  work.  This  argu- 
ment is  plausible,  but  not  sound.  The  statute  of  1868  gave  the  com- 
missioners the  exclusive  control  of  the  matter  of  county  printing, 
with  the  limitation  that  it  must  be  given  to  the  lowest  bidder.  This 
limitation  was  removed  in  1872,  but  their  exclusive  control  was  iiot 
disturbed.    Before  1872  they  mus^-^since,  they  may — ^let  to  the  lowest 
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bidder.  Taking  away  a  limitation  in  the  one  direction  does  not  place 
a  limitation  in  the  opposite.  Taking  away  a  restriction  upon  full 
discretion  leaves  the  discretion  foil  and  free,  and  does  not  superim- 
pose another  restriction. 

As  to  the  argnment  that  a  contract  to  do  work  for  less  than  legal 
fees  is  without  consideration,  a  distinction  must  be  noticed  between 
the  contracts  of  a  public  officer  and  those  of  a  private  individual. 
The  former  must  do  the  work  demanded  of  him,  the  latter  may  do  it 
or  not,  as  he  pleases.  The  title  of  the  chapter  concerning  fees  is, 
*' An  act  fixing  the  fees  of  certain  officers  and  persons  therein  named." 
If  official  services  are  demanded  of  a  sherifif  or  other  officer,  he  must 
render  them  or  respond  in  damages;  if  services  are  demanded  of  a 
private  person,  he  may  render  them  or  not,  as  he  pleases,  and  without 
any  liability  for  refusal.  The  commissioners  may  compel  a  sheriff  to 
serve  process ;  but  they  cannot  compel  any  one  to  do  the  county  print- 
ing. The  printer  being,  then,  free  to  act,  should  be  free  to  contract; 
while  the  officer  who  is  compelled  to  act,  may  not  be  free  to  contract. 
Even  as  to  officers,  the  right  to  contract  for  services  at  less  than 
legal  rates  may  exist.  At  least,  the  authorities  are  not  settled  in 
this  respect,  though  the  right  to  demand  or  contract  for  compensa- 
tion above  such  rates  is  denied* 

Thus,  in  Gilman  v.  Des  Moines  Y.  B.  Co.,  40  Iowa,  200,  a  contract 
was  made  with  the  sheriff  in  advance  to  sell  certain  property  upon 
execution  for  a  gross  sum  in  lieu  of  the  legal  fees.  As  the 
*297  amount  for  which  the  property  might  *b6  sold  could  not  be 
anticipated,  and  it  was  therefore  uncertain  whether  this  gross 
sum  would  be  in  excess  of  the  legal  fees  or  not,  the  court  held  the  con- 
tract invalid.  The  statute  made  it  a  misdemeanor  to  take  in  excess 
of  legal  fees,  and  the  court  say  that  the  contract  must  be  good  or  bad 
at  the  time  it  is  made,  and  not  dependent  for  validity  on  the  question 
of  the  amount  thereafter  to  be  realized  upon  the  sale.  It  is  not  in- 
timated that  a  contract  to  do  the  work  at  less  than  legal  rates  would 
be  invalid. 

No  stronger  is  the  case  of  Hall  v.  Gavitt,  18  Ind.  890,  where  a 
principal  whose  compensation  was  from  fees,  permitted  another  to 
discharge  all  the  duties  and  receive  all  the  fees  in  consideration  of  a 
gross  sum.  The  court  declined  to  consider  whether  this  gross  sum 
would  or  would  not  be  in  excess  of  the  probable  fees. 

In  Hatch  v.  Mann,  15  Wend.  45,  service  of  process  at  an  unsea- 
sonable hour  was  asked  upon  the  promise  of  extra  compensation,  and 
the  promise  was  held  not  binding. 

On  the  other  hand,  in  People  v.  Board  of  Police,  19  Sup.  Gt.  N.  T. 
653,  it  appeared  that  the  relator  was  appointed,  by  a  resolution  of 
the  police  board  of  New  York  city,  police  surgeon,  at  a  salary  of 
11,500.  He  served  as  such,  and  received  said  amount.  Thereafter 
he  claimed  that  the  law  fixed  the  salary  at  $2,250,  and  thftt  the  police 
board  had  no  power  to  reduce  it,  and  he  sued  for  the  excess;  yet  the 
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<}onrt  held  him  boand  by  his  contract.     He  had  accepted  serviees 
upon  a  resolution  offering  $1,500,  and  had  received  the  fl^SOO.     It 
was  a  contract,  and  bound  him.     Brady,  J.,  said :  ''The  ag^reement 
to  receive  fees  is  neither  against  public  policy  nor  public  morals,  bat 
rather  in  the  spirit  of  retrenchment.     *     ♦     ♦     The  contract  was 
made»  and  is  binding."     See,  also,  Drew  v.  Mayor,  etc.,  8  Hun,  443. 
But  it  is  unnecessary  to  decide  whether  the  contract  of  a  public 
officer  to  do  official  work  at  less  than  legal  rates,  is  bindings  apon 
him;  neither  is  it  necessary  to  determine  whether  the  contract  in 
this  case  before  the  work  had  been  done  under  it  would  have 
*298     been  binding.     The  question  rather  *is  whether  a  private  in- 
dividual, having  obtained  certain  work  upon  a  contract   to  do 
that  work  for  a  certain  sum,  can,  after  he  has  done  the  work,  repu- 
diate his  contract  and  recover  a  larger  amount  upon  the  ground  that 
the  statute  has  named  the  sum  which,  in  the  absence  of  any  contract, 
the  party  should  receive  for  such  work.     The  statute  says  that  the 
printer  shall  be  entitled  to  certain  fees, — that  is,  it  gives  him  a  right 
to  such  fees ;  but  it  is  not  one  of  those  rights  which  he  may  not  waive. 
A  party  may  waive  any  legal  right  unless  public  morals  or  public 
policy  prohibit  the  waiver.     Does  either  prohibit  a  waiver  in  this 
case  ?     Is  the  cause  of  public  morals  subserved  by  allowing  a  party 
who  is  free  to  accept  or  reject  work,  and  who,  in  the  exercise  of  that 
freedom,  accepts  an  offer  to  do  certain  work  at  a  stipulated  price, 
after  receiving  and  doing  the  work,  to  repudiate  his  contract,  and  de- 
mand a  higher  price?     Does  public  policy  prohibit  the  public  from 
availing  itself  of  any  reduction  in  the  ordinary  charges  for  advertis- 
ing ?     We  think  not.     If  printers'  wages  and  the  cost  of  paper  and 
material  fall  so  that  the  publisher  of  a  paper  will  receive  reasonable 
profit  at  prices  less  than  the  legal  rates,  we  see  no  sufficient  reason 
why  the  public  may  not  fairly  receive  the  benefit  of  such  reduction. 
It  will  be  perceived  that  rates  are  not  named  for  county  printing 
alone,  but  for  all  legal  printing.    An  individual,  seeking  to  sue  a  non- 
resident, must  notify  him  by  publication.     For  such  publication,  the 
statute  fixes  legal  rates;  rates  which  control  in  the  absence  of  a  con- 
tract.   But  no  publisher  is  compelled  to  do  this  publication.    He  may 
decline,  and  no  process  will  compel  him  to  do  the  work.    Neither  has 
any  particular  person  the  right  to  this  kind  of  work.    The  party  may 
select  any  paper  in  the  county.     There  is  as  much  freedom  as  in  select- 
ing a  grocer  from  whom  to  buy  your  groceries.     Suppose  the  legislature 
should  pass  a  law  that  grocers  should  be  entitled  to  receive  a  certain 
amount  per  pound  for  coffee,  sugar,  etc. :  could  it  fairly  be  claimed  that 
one  might  not  sell  for  less, — that  he  must  charge  legal  rates? 
*299     Or,  if  the  statute  fixed  the  toll  for  grinding  *grain,  or  for  cross- 
ing a  ferry  or  a  bridge,  is  no  contract  valid  at  less  than  stat- 
utory rates  ?  Similar  is  the  sale  by  a  printer  of  his  services.   Why  mast 
he  be  debarred  the  liberty  of  contracting,  and  compelled  to  charge 
tSLoie  than  ordinary  market  rates  for  such  services? 
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A  special  argument  is  made  as  to  the  charges  for  pablishing  the  de- 
linquent tax-list.  As  to  these,  it  is  said  that  the  lots  sold  pay  them ;  that 
the  cocmty  treasurer  is  directed  to  charge  upon  each  lot  the  cost  of 
advertising  and  sale ;  that  he  does  and  must  charge  the  legal  rate,  and 
that  if  the  county  may  legally  contract  for  and  pay  less,  it  is,  as  to  the 
difference,  speculating  off  the  tax-payer.  The  fallacy  of  this  is  that  it 
assumes  that  the  county  treasurer  must  tax,  as  cost  of  advertising,  the 
amoant  the  printer  might  receive,  and  not  that  which  he  does  receive. 
The  statute  does  not  sustain  this  assumption.  It  reads  that  the  treas- 
urer shall  sell,andcontinuetosell"Qntil  such  parcel,  or  so  much  of  each 
parcel^  shall  be  sold  as  shall  be  sufficient  to  pay  the  taxes  and  charges 
thereon,  including  the  coats  of  advertising  and  the  fees  for  selling.'' 
Gomp.  Laws  1879,  p.  960,  §  109.  It  is  the  costs  of  advertising,  thai 
is,  the  actual  costs,  and  not,  as  respects  the  selling,  the  legal  fees. 
If  the  county  pays  only  five  cents  a  tract  for  the  advertising,  the  treas- 
urer should  charge  that  amount  only  against  the  tract.  This  not 
only  harmonizes  the  statutes,  but  gives  force  to  the  different  words 
employed  in  the  section  quoted. 

Referring  again  to  the  section  defining  the  powers  of  the  county 
commissioners,  we  find  that  it  gives  them  "exclusive  control  of  all  ex- 
penditures.'*    Does  this  mean  simply  that  they  are  to  audit  accounts  ? 
or  does  it  not  also  give  them  power  in  the  creation  of  debts  ?     It 
seems  to  us  the  latter.     It  grants  general  control  as  to  county  expend- 
itures, both  as  to  items,  amounts,  and   parties.      Of  course,  this 
general  power  may  be  and  is  limited,  in  many  particulars,  by  other 
provisioDS  of  the  statute ;  but  where  not  so  limited,  the  general  con- 
trol is  with  the  county  commissioners.     As  they  may  select  the  jani- 
tor for  the  court-house,  and  contract  with  him  for  compensation,  so 
they  may  select  the  party  to  do  the  county  printing,  and  con- 
*300     *tract  with  him  for  his  compensation.     They  may  not  name 
the  person  to  serve  process,  for  the  statute  awards  this  duty 
to  the  sheriff,  and  the  people  elect  the  sheriff;  but  the  county  printer 
is  not  elected;  he  is  not  an  officer.     Neither  need  all  the  printing 
be  given  to  one  person;  i.  e.,  one  may  publish  the  delinquent  tax-lists, 
another  the  sheriff's  proclamations,  and  so  as  to  all  the  varied  mat- 
ters which  the  law  requires  to  be  published. 

Without  pursuing  the  argument  further,  our  conclusion  is  that 
plaintiffs,  having  contracted  to  do  this  work  for  a  certain  sum,  hav- 
ing obtained  the  work  by  reason  of  the  contract,  and  having  doiie  the 
work,  cannot  now  repudiate  that  contract  and  recover  the  amount 
to  which  the  statute  would  have  entitled  them  in  the  absence  of  a 
contract. 

One  other  matter  requires  brief  notice.  The  contract  was  for  do- 
ing all  the  county  printing.  Plaintiffs  offered  to  show  that  the  com- 
missioners had  given  8ome  of  the  county  printing  to  other  parties,  and 
claimed  that,  in  consequence  of  this  breach  by  the  commissioners, 
they  could  repudiate  in  toto  and  recover  upon  a  quantum  meruit.    The 
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court  raled  that  the  contract  controlled  so  far  as  it  could  be  made 
applicable,  and  that  plaintiffs  could  recover  damages  only  for  the 
breach,  and  could  not  repudiate  the  contract  entirely.  We  think  the 
ruling  of  the  district  court  correct.  Usher  v.  Hiatt,  18  Ran.  195; 
Duncan  v.  Baker,  21  Kan.*  99 ;  Field,  Dam.  §  327.  It  will  be  noticed 
that  the  contract  was  not  to  do  the  county  printing  for  a  gross  som, 
but  at  specified  rates  for  the  different  kinds  of  work.  Hence  there 
was  no  difficulty  in  making  the  contract  applicable  to  all  the  work 
done. 

There  being  no  other  question  in  the  case,  the  judgment  will  be  af- 
firmed. 

(All  the  justices  concurring.) 


*801     'G-BOBaa  W.  Wbbk  and  another,  Gopartners,  ete«,  v.  Board 

OF  Gom'bs  of  Nemaha  Go. 

July  Term,  1880. 

1.  Counties :  Delinquent  Tax-List :  Publication  of.    The  boards  of  county 

commlssionei*s  of  the  several  counties  have  the  legal  right  to  designate 
the  paper  in  which  the  delinquent  tax-list  shall  be  published. 

2.  :  Statutes  Ck>nstrued:  Delinquent  Tax- List.  There  is  no  nec- 
essary conflict  between  section  1.  c.  108»  Laws  1872,  and  any  section  of 
chapter  84»  Laws  1876.  As  both  statutes  can  have  full  force  and  effect, 
the  law  of  1876  does  not  repeal  or  nullify  the  law  of  1872.  These  stat- 
utes can  be  construed  together,  and  made  to  harmonize.  The  county 
board  designates  the  paper  in  which  to  publish  the  delinquent  tax-list, 
and  thereby  exercises  part  of  the  control  conferred  by  section  1,  c.  108, 
Laws  1872.  The  county  treasurer,  under  its  order,  causes  to  be  pub- 
lished in  such  paper  the  tax-list,  for  the  time  and  in  the  manner  provided 
by  law,  and  thereby  discharges  his  official  duty  as  required  by  section 
107,  c.  84,  Laws  1876. 

3.  :  OfEloial  Paper:  One  in  Eaoh  Ck>unty.     The  statute  oonteoi- 

plates  the  designation  of  only  one  official  paper  in  each  county  for  the  pab- 
ucation  of  delinquent  tax-lists  and  treasurers'  notices. 

Error  from  Nemaha  district  court. 

Action  brought  by  Wren  &  Glawson,  late  partners,  against  the  board 
of  commissioners  of  Nemaha  county,  to  recover  $295.70  for  the  pub- 
lication of  the  delinquent  tax-list  of  said  county  for  1878.  Trial  by 
the  court  at  the  April  tenui  1880,  and  findings  and  judgment  for  the 
defendant. 

Willard  Davis  and  W.  W.  Outhrie,  for  plaintiffs  in  error. 

J.  E.  Taylor  and  R.  C.  Bassett,  for  defendant  in  error. 

HoBTON,  C.  J.  The  county  board  of  Nemaha  county,  on  Januarj 
14,  1878,  adopted  the  following  resolution : 
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**  Whereas,  the  statntes  of  Eaiwas  provide  that  the  board  of  county  com- 
missioners  of  the  several  counties  of  this  state  shall  have  exclusive  control  of 
all  expenditures  accruing,  either  in  the  publication  of  delinquent  tax- 
*302  lists,  treasurers'  ^notices*  county  printing,  or  any  other  county  ex- 
penditures; and  whereas,  an  underlying  object  of  such  power  so  con- 
ferred being  the  highest  ptx>aiotion  of  the  best  interests  of  the  body  politic; 
and  whereas,  the  Seneca  Weekly  Courier  and  the  Nemaha  County  Republican, 
papers  published  in  Nemaha  county,  Kansas,  respectively  at  Seneca  and  6a- 
betha,  having  general  circulation  in  the  county,  and  thus  a  medium  of  gen- 
eral information  to  the  people  of  the  county:  it  is  hereby  ordered  by  the  board 
of  county  commissioners  of  Nemaha  county,  Kansas,  that  all  county  printing 
over  vrhlch  they,  the  said  board  have  control,  shall  be  published  in  each  of 
the  above-named  newspapers*  from  and  after  this  date,  the  publisher  of  each 
paper  obtaining  for  all  of  said  matter  so  published  one-half  legal  rates,  to  be 
paid  as  authorized  by  the  board  of  county  commissioners,  as  provided  by  law; 
and  that  all  orders  and  resolutions  heretofore  adopted  by  the  commissioners' 
court  of  this  county  in  conflict  with  this  oider  be,  and  the  same  are  hereby, 
revoked,  and  thus  made  null  and  void.** 

Of  this  resolution  Wren  &  Glawson,  the  plaintiffs,  and  the  county 
treasurer  of  Nemaha  count,  had  notice  at  the  date  of  the  publication 
of  the  delinquent  tax-list  of  1878. 

In  18T9  the  county  treasurer,  assuming  that  he  bad  exclusive  con- 
trol of  the  publication  of  tbe  delinquent  tax-list,  furnished  the  list 
for  1878  to  three  papers  of  the  county  for  publication,  with  notice 
that  each  would  receive  one-third  of  the  legal  rate  allowed  by  law  for 
such  publication;  and  there  was  the  further  understanding  with  the 
plaintiffs  that,  if  the  other  papers  declined  to  publish  the  tax-list 
upon  these  terms,  that  the  plaintiffs  should  have  the  exclusive  pub- 
lication for  tbeir  paper,  and  receive  the  full  compensation  allowed  by 
law.    The  papers  to  which  the  list  was  given  were  the  Seneca  Weekly 
Courier  and  the  Nemaha  County  Republican,  (the  two  papers  desig- 
nated by  the  county  board,)  and  also  the  Seneca  Tribune,  published 
by  plaintiffs.   The  list  appeared  in  all  the  papers.   The  two  designated 
by  the  county  board  have  each  received  from  Nemaha  county  one- 
third  of  (he  legal  rate,  and.  the  one-sixth  that  would  be  still  due  each 
under  the  resolution  referred  to  is  held  in  abeyance  for  further 
*303     action.   The  plaintiffs  presented  their  account  on  *  January  14, 
1880,  to  the  county  board,  for  one- third  of  tbe  legal  rate  pro- 
vided by  law.     The  claim  was  rejected,  and  payment'refused.     This 
action  was  then  commenced  to  recover  $395.70,  being  the  full  amount 
of  fees  provided  by  the  statute  for  the  publication  of  the  delinquent 
tax-list.     The  district  court  rendered  judgment  fox  t\ie  defendant  for 
costs,  and  the  plaintiffs  bring  tbe  case  here. 

The  question  for  our  consideration  is  whetl^^^  \Jkxe  ^^^tiVy  "boatd  or 
the  county  treasurer  has  the  legal  right  to    a     vat^^^^  ^^^  paper  m 
vhich  the  deUnquent  tax-list  shall  be  publiaW^^V  ^^^"^^^^^^^^  ^^' 
Comp.  Laws  1879,  being  section  1,  o.  108,  ^W     \tf^'^>^^^;'^^^^,?^ 
foUows :   "The  boards  of  county  commissiorv  \     4^  k\3!^^^       ''''^^« 
of  this  state  shall  have  exclusive  control  o^^V  A'^  c;C>®'''^'^lT^ 
either  in  the  publication  of  delinquent  t^  ^^^6-4^  Njl!^^^^ 
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county  printing,  or  any  otiber  county  expenditurds."  This  lair  ^ 
enacted  in  1865,  (section  1,  o.  29,  Laws  1865,)  was  amended  in  1868 
by  adding,  ''provided  that  all  county  printing  shall  be  let  to  the 
lowest  responsible  bidder,"  (section  36,  c.  25,  Gen*  St.  1868«}aEid  in 
1872  this  proviso  was  stricken  out,  (section  1,  c.  108,  Laws  1872.) 
This  section,  substantially  as  it  now  stands,  has  been  in  force  siiiee 
1865. 

It  is  claimed  by  counsel  for  plaintiffs  that  chapter  34,  Laws  1876, 
relating  to  assessment  and  taxation,  (chapter  107,  Comp.  Laws  1879,) 
confers  upon  county  treasurers  the  exclusive  Control  of  the  publica- 
tion of  the  delinquent  tax^lists.  One  of  the  counsel,  in  his  brief,  to 
which  we  are  referred,  says : 

Trior  to  the  passage  of  chapter  34,  Laws  1876,  the  county  board  had  con- 
trol, not  only  of  all  printing  for  which  the  county  had  to  pay,  but  all*  or 
nearly  all,  that  was  required  by  law  to  be  done  by  other  county  officers  in  the 
discbarge  of  their  duties.  But  that  act  has  made  sad  havoc  of  chapter  108, 
Laws  1872.  It  struck'from  section  1  of  that  chapter  all  the  power  conveyed 
in  the  language  'exclusive  control  of  all  expenditures  accruing  in  the  publi- 
cation of  delinquent  tax-lists  or  treasurers'  notices,*  and  has  taken 
*S04  from  the  board  the  power  to  control  any  printing  which  is  *dow  di- 
rected by  law  to  be  done  by  other  officers,  and  for  which  the  county 
does  not  in  fact  pay."    Op.  Atty.  Gen.  61,  (Second  Biennial  Rep.  1879-80.) 

Counsel  in  this  concedes  that,  prior  to  the  adoption  of  the  act  of 
1876  for  the  assessment  and  collection  of  taxes,  county  boards  had 
control  of  the  printing  of  the  tax-lists*  The  particular  secticms  of 
the  act  of  1876  which  are  pointed  out  as  giving  to  the  treasurers  the 
power  of  designating  the  paper  in  which  those  lists  shall  be  published^ 
are  as  follows : 

"Sec.  106.  The  county  treasurer  shall,  between  the -first  and  tenth  of  July 
in  each  year,  make  out  a  list  of  all  lands  and  town  lots  subject  to  sale,  de- 
scribing such  lands  and  town  lots  as  the  same  are  described  on  the  tax-roil, 
with  an  accompanying  notice  stating  that  so  much  of  each  tract  of  land  or 
town  lots  described  in  said  list  as  may  be  necessary  for  that  purpose  will,  on 
the  first  Tuesday  of  September  next  thereafter,  and  the  next  succeeding  days, 
be  sold  by  him  at  public  auction,  at  his  office,  for  taxes  and  charges  thereon. 
And  if  any  county  treasurer  shall  at  any  time  discover  that  any  tract  of  land 
or  town  lot  had  been  omitted  to  be  put  on  the  list  of  delinquent  taxes  and 
sold  for  any  preceding  year,  the  said  treasurer  shall  be  required  to  place  such 
omitted  tract  of  land  or  town  lot  on  the  list  of  delinquent  taxes  for  the  current 
year,  and  sell  the  same  as  directed  by  this  act  in  other  cases. 

''Sec.  107.  The  county  treasurer  shall  cause  the  said  list,  with  the  accom- 
panying notice,  to  be  published  in  some  newspaper  published  in  said  county, 
or,  if  no  newspaper  be  published  in  said  county,  then  in  one  of  general  cir- 
culation in  his  county,  once  in  each  week  for  four  consecutive  weeks  prior  to 
the  day  of  sale,  and  shall  also  cause  to  be  posted  up  a  copy  of  said  list  and 
notice  in  some  conspicuous  place  in  his  office. 

'*Sec.  108.  Every  printer  who  shall  publish  such  list  and  notice  shall,  int 
mediately  after  the  last  publication  thereof,  transmit  to  the  treasurer  of  the 
proper  county  an  affidavit  of  such  publication,  made  by  such  pei*son  to  whom 
the  fact  of  publication  shall  be  known;  and  no  printer  shidl  be  paid  for  such 
publication  who  shaU  fail  to  transmit  such  affidavit  within  fourteen  days  after 
the  last  publication.    The  county  treasurer  shall  also  make»  or  cause  to  be 
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made,  an  affidavit  or  affldarits  of  the  printing  of  suoli  list  and  notice  as 
^305      above  *required;  all  of  which  aball  be  carefully  preserved  by  him,  and 
deposited  as  hereinafter  specified." 

The  position  that  any  change  was  effected  by  these  sections  is  wholly 
nntenahle,  as  these  sections,  or  sections  practically  similar,  were  in 
force  at  the  passage  of  chapter  108,  Laws  1872,  and  were  also  in 
force  as  far  back  as  1860.  Comp.  Laws  1862,  c.  197,  §§  36-38. 
Therefore  if,  prior  to  1876,  county  boards  had  control  of  the  publica- 
tion of  the  tax-lists,  and  the  legal  right  to  designate  the  papers  in 
which  those  lists  should  be  published,  they  continue  to  possess  this 
power,  as  the  statutes  are  virtually  the  same  to-day  as  before  the  pas- 
sage of  the  act  of  1876. 

Waiving,  however,  the  concession  of  counsel  and  the  dates  of  the 
enactment  of  these  several  sections,  we  see  no  difficulty  in  disposing 
of  the  case  in  favor  of  the  power  of  the  county  board  to  designate  the 
paper,  nnder  the  well-settled  rule  for  the  legal  interpretation  of  stat- 
utes.    The  rule  is :     All  statutes  in  pari  materia  are  to  be  read  and 
constraed  together,  as  if  they  formed  parts  of  the  same  statute,  and 
were  enacted  at  the  same  time.     Within  this  rule,  the  learned  trial 
judge  correctly  held  that  the  county  board  designates  the  paper  in 
which  to  publish  the  delinquent  tax-list,  and  thereby  exercises  the  ex- 
clusive control  over  the  expenditure  for  that  purpose  expressly  pro- 
vided for  and  in  terms  conferred  by  the  act  of  1872.     The  county 
treasurer,  under  such  order,  causes  to  be  published  in  such  paper 
the  tax-list  for  the  time  and  in  the  manner  provided  by  law,  and 
thereby  fully  discharges  his  official  duty.     With  this  construction, 
there  is  no  conflict  in  the  different  sections.     This  construction  har- 
xn(mi2eB  all  the  statutes,  and  gives  force  and  effect  to  tl^e  language 
of  each.     The  construction  claimed- for  section  107,  c.  34,  Laws  1876, 
by  connsel  of  plaintiffs,  nullifies  section  1,  o.  108,  Laws  1872,  and 
thereby  violates  a  cardinal  principle  of  construction.     Further,  such 
construction,  contended  for  by  counsel,  would  give  the  sheriffs  of  each 
county  the  legal  right  to  designate  the  papers  which  publish  the  no- 
tices of  election,  (Comp.  Laws  1879,  c.  36,  §  6,)  and  would  also 
*306     *give  county  clerks  the  right  to  designate  the  papers  to  pub- 
lish road  notices,  the  meetings  of  the  county  boards,  and  other 
advertisements  which  they  are  expressly  required  by  the  statute  to 
print  in  some  newspaper,  (Comp.  Laws  1879,  c.  89,  §  3.^     Thus  the 
eonnty  board,  the  county  clerk,  the  treasurer,  and  the  sneriff  would 
each  have -a  legal  right  to  designate  an  official  paper.    This  would 
lead  to  many  complications,  and  to  inextricable  (»oi^(^^^^^-    ^^^  ^^^^' 
ute  does  not  demand  or  warrant  such  a  const^v^  ^i^ot^.    "Waen  the  law 
says  that  the  counfy  treasurer  shall  "cause  \.     v^e  V^^^^^^^''  ^^^'' 
and  the  county  clerk  shaU  "cause  to  be  pviv^    ve^^""  ^\.fi.,  wid  the. 
sheriff  shall  "cause  to  be  published,"  etc.,  i^^^^;5^\^^^ 
BhaU  publish  their  official  notices  and  ady    >5^er  ^^  "^^"^^^ 

designated  by  the  county  board.  ^^*  ^^ 
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CounBel  claim  thai  there  is  no  suob  thing  as  *'the  official  county 
paper. "  Op.  Atty.  Gen.  110,  (Biennial  Bep.  1 879-80.)  This  is  a  mis- 
take. The  paper  designated  by  the  county  board  for  the  printing  of 
the  official  notices  and  advertisements  of  the  various  offioerB  of  the 
county,  is  in  fact  the  official  paper  of  the  county.  The  statute  ex- 
pressly recognizes  an  official  paper.  Section  75e,  p.  286,  Gomp.  Iiaws 
1879,  reads  as  follows : 

'*  The  statement  of  the  county  treasurer,  when  completed,  shall  be  published 
once  in  the  official  newspaper  of  the  county,  and  a  copy  thoDeof  postedl  on  the 
inside  of  tbe  door  of  the  treasurer's  office." 

The  next  section  of  the  same  chapter  further  provides : 

''Should  any  county  treasurer  neglect  or  refuse  to  make  and  publish  the 
statement  provided  for  in  this  act,  he  shall  be  liable  to  a  fine  of  not  less  than 
twenty-five  dollars  for  each  and  every  day  he  shall  refuse  or  neglect  to  make 
such  statement,  to  be  recovered  by  an  action  at  law  against  such  treasurer; 
said  action  to  be  brought  in  the  name  of  the  board  of  county  commissioners  of 
the  proper  county . " 

Counsel  suggest  that  trouble  would  ensue  under  our  ruling,  if  the 
county  board  failed  to  designate  a  paper  in  which  the  delinquent  tax* 

lists  were  to  be  pubUsbed.     We  answer  that  we  are  not  to  pre- 
*307    sume  that  public  officers  will  fail  to  perform  *their  official 

duty.  In  any  event,  we  have  no  more  right  to  suppose  that  a 
county  board  will  be  guilty  of  official  neglect  or  misconduct  than  a 
county  treasurer.  All  the  presumptions  are  that  these  officers  will 
discharge  their  duties.  Perhaps,  if  a  county  board  willfully  refused 
to  designate  an  official  paper,  tbe  county  treasurer  would  be  justified 
in  publishing  the  tax-lists  in  any  county  paper  which  he  should  select. 
Such,  however,  is  not  this  case.  The  statute  really  contemplates 
only  one  official  paper  in  each  county.  Unnecessary  trouble  will 
arise  as  to  the  proof  of  publication  of  tax-lists  and  other  official  no- 
tices if  two  or  more  papers  are  designated.  A  publication  in  one 
paper  is  sufficient,  and,  while  the  board  might  wisely  require  the  pub- 
lication in  that  paper  which  has  the  largest  circulation,  as  publicity 
is  of  paramount  importance,  the  selection  of  more  than  one  paper  is 
inconsistent  with  the  spirit  of  the  statute.  The  record  shows  that 
the  county  board  attempted  to  designate  two.  If  the  county  treas- 
urer bad  selected  one  of  these,  either  the  Courier  or  the  Bepublican, 
it  might  have  been  considered  the  official  paper  for  the  publication  of 
the  tax-lists.  As  the  Tribune  was  not  designated  by  the  board,  the 
treasurer  had  no  legal  right  to  make  any  contract  with  the  publishers 
of  that  paper  to  bind  the  county ;  and  therefore  the  plaintiffs  are  not 
entitled  to  recover  in  this  action. 

As  a  final  argument  against  the  right  of  the  county  boi^d  to  des- 
ignate the  paper  for  the  publication  of  the  tax-lists,  it  is  urged  that, 
as  the  compensation  that  printers  are  allowed  to  receive  for  the  pub- 
lication of  those  lists  is  fixed  by  law,  and  as  such  compensation  is  a 
lien  on  the  real  estate,  and  comes  out  of  the  real  estate  or  its  owner, 
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the  poblieation  of  the  delinquent  tax-list  is  not  coanty  printing.  This 
argument  is  not  sonnd.  The  compensation — that  is,  the  maximum 
compensation — for  all  legal  publications  is  fixed  by  law,  (Gomp.  Laws 
1879,  c.  39,  §  170  i^nd  therefore,  if  the  establishment  of  such  com- 
pensation controlled,  the  rule  would  be  as  applicable  for  the  publica- 
tions reqaired.  of  clerks,  sheriffs,  and  other  officers,  as  in  the 
*308     ease  of  the  publication  of  a  delinquent  *tax-list. 

"We  have  decided,  in  Quigley  v.  tSumner  Co.,  ante,  *293,  that 
a  county,  through  the  county  board,  may  legally  contract  for  and 
pay  less  than  the  maximum  fees  fixed  by  the  statute  for  advertising 
tax-lists.     Again,  while  the  fees  charged  for  advertising  those  lists  as 
a  general  rule  are  returned  to  the  county  through  the  various  pro- 
ceedings which  result  from  tax  sales,  yet  the  county  pays  for  it  in  the 
first  instance,  and  the  publisher  looks  to  the  county,  and  not  to  the 
land  or  any  collections  from  the  tax  sales,  for  his  pay.     That  the 
county  is  to  pay  for  such  publications,  is  clearly  shown  by  the  pro- 
visions of  section  51,  c.  25,  Gomp.  Laws  1879.    The  section  is:  '"The 
county  clerk,  in  keeping  the  accounts  of  his  county  with  the  county 
treasorer,  shall  charge  the  county  treasurer  as  follows :      *     ♦     * 
With  the  amount  paid  by  the  county  for  advertising  land  and  town 
lots  for  sale  for  delinquent  taxes."     In  the  case  at  bar,  the  plaintiffs 
treat  the  fees  for  the  publication  of  the  tax-list  as  a  claim  solely 
against  the  county.     They  have  sued  the  county,  and  assert  that  the 
trial  court  erred  in  refusing  to  hold  the  county  liable  for  their  ac- 
count. 

Even  if  such  publications  are  not  in  the  strictest  sense  county  print- 
ing, yet,  as  delinquent  tax-lists  and  treasurers'  notices  are  expressly 
named  in  section  1,  c.  108,  Laws  1872,  and  as  there  is  no  necessary 
conflict  between  this  section  and  any  of  the  sections  of  chapter  34, 
Laws  1876,  the  county  board  has  the  same  power  to  designate  the 
paper  to  publish  such  lists  and  notices  as  it  has  to  designate  the  pa- 
per for  the  publication  of  county  printing.     As  the  county  board  has 
the  power  to  contract  for  the  publication  of  the  tax-lists  at  less  than 
the  statutory  fees,  as  it  must  audit  the  accounts  for  the  publication, 
as  it  mast  order  them  paid,  and  as  they  are  to  be  paid  out  of  the 
funds  of  the  county  long  prior  to  their  collection,  dnd  as,  in  some 
case's,  they  are  never  restored  to  the  treasury,  it  is  important  that  the 
county  board,  the  financial  agent  of  the  county,  should  have  the  ex- 
clusive control  of  such  expenditures.     A  part  of  this  control  consists 
in  designating  the  paper  in  which  tjhe  \\q\j^  sbaW  be  published. 
•309     The  statutes  *upon  this  subject,  const^YV^d  wad  enforced  to- 
gether, give  this  control  to  county  b^^  -i^  wA  ^^  wouVd  be 
violating  the  usual  and  ordinary  rules  of  leg^y  x  ^Ittf^^^^^^^  ^^  ttana- 
fer,  by  judicial  construction,  this  control  to  ^  W^  ^^  \jt^wxiei^. 
The  judgment  of  the  district  court  will  b^^^W|r  3o!^^* 
(All  the  justices  concurring.)  ^^    v/  Aiy 

V.24K— 16  ^V 
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* 

Thomas  H.  Genthneb  v.  Thomas  D.  Lewis. 

July  Term,  1880. 

1.  Taxation :  Counties:  Fee  for  Notice.    A  county  cannot  legally  ooUeet 

a  larger  sum  for  advertising  a  tract  of  land  in  a  delinquent  tax-list  than 
it  pays  to  the  publisher.  [Hapgood  v.  Morten,  28  Keui.  766;  Harris  y. 
Curran,  32  Kan.  588,  4  Pac.  Rep.  1044.] 

2.  :  Tax  Deed:  When  Invalid.    A  tax  deed  founded  upon  a  sale, 

including  the  sum  of  seventeen  cents  in  excess  of  the  actual  costs  of  ad- 
vertising, will  be  adjudged  invalid  and  set  aside,  if  challenged  before  the 
running  of  the  statute  of  limitations,  where  it  clearly  appears  that  such 
excess  was  intentionally  included  within  the  amount  for  which  the  land 
was  sold;  the  excess  being  something  for  which  the  treasurer  had  no 
right  to  sell  the  land. 

Error  from  Cowley  district  court. 

Action  brought  by  Lewis  against  Genthner  to  quiet  title  to  a  cer- 
tain tract  of  land  in  Cowley  county.  Trial  at  the  August  termi  1879, 
of  the  district  court,  and  judgment  for  the  plaintiff. 

M.  Q.  Troup  and  L.  J.  Wehh\  for  plaintiff  in  error. 

c7.  E.  A  Hen,  for  defendant  in  error. 

HoRTON,  0.  J.  This  was  an  action  brought  by  defendant  in  error 
on  July  1, 1879,  to  quiet  title  to  a  certain  tract  of  land  in  Cow- 
*310  ley  county.  In  his  petition  he  alleged  that  be  *was  the  owner 
in  fee,  and  in  the  possession  of  the  land  under  a  tax  deed  exe- 
cuted and  filed  for  record  September  9,  1878.  The  petition  further 
alleged  that  the  plaintiff  in  error  set  up  an  adverse  interest.  On 
July  30, 1879,  the  plaintiff  in  error  filed  his  answer,  which  contained, 
among  other  allegations,  tho  following : 

''That  the  board  of  commissioners  of  Cowley  county/  on  behalf  of  the 
county,  on  April  15.  1875,  entered  into  a  written  contract  with  one  James 
Kelly  to  publish  in  the  Winfield  Courier  the  delinquent  tax-list  for  1874,  at 
the  rate  of  eight  cents  per  tract  of  land;  that  under  said  agreement  the  county 
board  paid  Kelly  only  eight  cents  per  tract,  and  that  the  county  treasurer  col- 
lected the  sum  of  twenty-flve  cents  for  each  tract,  including  the  one  in  con- 
troversy." 

The  defendant  in  error  demurred  to  this  defense,  and  to  the  other 
parts  of  the  answer.  At  the  August  term  of  the  court  for  1879,  the 
court  sustained  the  demurrer.  The  plaintiff  in  error,  electing  to 
stand  by  the  answer,  had  judgment  entered  against  him.  He  brings 
the  case  to  this  court. 

The  answer  is  somewhat  inartistioally  drawn,  bnt  it  fairly,  we  thiol', 
presents  the  questions  whether  the  county  can  legally  collect  a  larger 
sum  for  advertising  a  tract  of  land  in  a  delinquent  tax-list  than  it 
pays  to  the  publisher;  and,  if  it  cannot,  whether  a  tax  deed  founded 
upon  a  sale  including  a  sum  in  substantial  excess  of  the  actual  costs 
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for  advertiBing  will  be  adjndged  invalid  and  set  aside,  if  challenged 
before  the  running  of  the  statute/of  limitations. 

The  first  inquiry  is  disposed  of  by  the  case  of  Quigley  v.  Sumner 
Go.^  ante,  *293.  In  the  opinion  in  that  case,  Mr.  Justice  Brewer, 
speaking  for  the  court,  says:  **If  the  county  pays  only  five  cents  a 
tract  for  advertising,  the  treasurer  should  charge  that  amount  only 
against  the  tract.  This  not  only  harmonizes  the  statutes,  but  gives 
force  to  the  different  words  employed  in  section  109,  Comp.  Laws 
1879,  p.  960."  To  this  we  may  add  that  the  collection  of  a  large 
sum  as  costs  for  advertising  in  excess  of  the  actual  compensation  al- 
lowed, and  the  payment  of  such  excess  into  the  treasury  for  the  use 
of  the  county,  or  the  retention  of  the  excess  by  the  county 
*311  treasurer  *is  illegal,  in  violation  of  the  statute,  and  without 
warrant  of  law.  Only  the  costs — i.  e.,  the  actual  costs  of  ad* 
vertiaing — ^are  a  legal  charge. 

As  the  sale  of  the  land  was  for  a  sum  in  substantial  excess  of  the 
legal  costs,  the  sale  was  invalid,  and  the  deed  must  be  adjudged  de- 
fective. We  use  the  words  "in  substantial  excess"  in  comparison 
with  the  total  amount  of  the  actual  costs.  The  fee  paid  the  printer 
was  eight  cents.  The  fee  charged  and  collected  was  seventeen, — 
more  than  twice  the  legal  fees. . 

In  Huse  v.  Merriam,  2  Greenl.  375,  it  was  insisted  that  the  pro- 
ceeding was  invalid,  because  the  assessor  bad  exceeded  the  levy  by 
eighty-seven  cents  in  an  assessment  of  $215.  The  claim  was  sus- 
tained, and  the  assessment  held  void.  In  McLaughlin  v.  Thompson, 
55  111.  249,  it  was  decided  that,  if  any  part  of  the  tax,  however  small, 
is  illegal,  the  sale  is  void,  for  the  maxim  de  minimis  non  curat  lex 
does  not  apply  to  the  sales  of  land  for  taxes.  In  Wells  v.  Burbank, 
17  N.  H.  393,  an  excess  of  nine  cents  on  tbe  assessment  was  held  to 
vitiate  the  tax.  In  the  late  case  of  Geekie  v.  Kirby  Carpenter  Co., 
(D.  S.  Cir.  Ct.,  E.  D.  Wis.)  9  Keporter,  37,  Drummond,  J.,  in  deliv- 
ering the  opinion  of  the  court,  said : 

"If  a  tax  deed  which  was  offered  in  evidence  is  valid,  then  the  jiidgment 
must  be  for  the  plaintiff;  if  invalid,  the  judgment  will  be  for  the  defendant. 
•  •  4r  jxy^Q  objection  is  that  the  land  was  sold  for  that  which  wa9  not  a 
tax.  This  objection  we  sustain,  (I  must  say  with  a  good  deal  of  hesitation 
on  my  part.)  The  facts  in  relation  to  that  objection  are  these:  There  was  a 
certain  amount  assessed  against  each  tract  of  land  for  the  tax  due  upon  it 
less  than  the  amount  for  which  it  was  sold.  It  was  a  ^mall  sum  added  (only 
five  cents,)  but  it  clearly  appears  that,  under  no  circumstances,  could  this 
sum  be  added,  under  any  law  of  the  state,  to  the  taxes,  and  included  within 
the  amount  for  which  the  land  was  sold.  And  we  hold  that  that  circumstance 
renders  the  sale  void,  as  there  was  included  in  the  amount  something  for 
which  the  officer  had  not  the  right  to  sell  the  land." 

*812     We  might  extend  these  authorities,  but  we  deem  it  unnec*es* 

sary.     Whatever  may  be  the  rule  where  a  trifling  mistake  may 

have  occurred  in  the  calculation,  or  may  have  been  occasioned  by  an 

error  in  making  or  copying  the  figures,  or  in  carrying  out  the  various 
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amounts,  we  think  the  great  weight  of  authority  is  to  the  effect  that, 
where  it  is  plainly  the  purpose  of  the  offieer  to  inelude  illegal  sums 
within  the  amount  for  which  land  is  sold  for  taxes,  and  the  sale  in- 
cludes the  illegal  sums,  that  circumstance  renders  the  sale  void.    It 
has  been  the  practice  for  counties  in  this  state  to  contract  with  print- 
ers at  less  than  legal  rates  for  publishing  delinquent  tax-lists,  and 
for  the  county  treasurers  to  collect  the  maximum  legal  fees,  r^ard- 
less  of  the  actual  costs.     It  has  been  supposed  by  the  county  ofScials 
that  this  plan  was  in  the  interest  of  retrenchment  and  economy;  the 
purpose  being  to  pay  the  excess  collected  into  the  county  treasury, 
and  thereby  save  the  people  so  much  taxation.     The  statute  permits 
contracts  at  less  than  legal  rates,  but  ihe  benefits  arising  from  the 
reduction  in  fees  must  inure  to  the  tax-payers.    These  parties  cannot 
he  made  to  pay,  by  redemption  or  otherwise,  more  than  the  printers 
receive ;  therefore,  the  county  is  not  entitled  to  the  excess,  and  the 
saving  obtained  is  to  the  delinquent  tax-payer,  and  not  to  the  peo- 
ple generally.     As,  however,  the  costs  of  selling  real  estate  for  taxes 
ought  to  be  reduced  to  the  lowest  possible  rates,  we  see  no  objection 
to  counties  continuing  to  make  contracts  with  printers  at  less  than 
statutory  fees,  notwithstanding  the  people  generally  derive  no  benefit 
therefrom,  provided  due  regard  is  had  to  the  publication  of  the  lists 
in  papers  of  wide  circulation.     Publicity  is  of  paramount  importance 
to  a  reduction  of  the  fees.     It  is  the  duty  of  county  boards  to  comply 
with  the  spirit,  as  well  as  the  letter  of  the  law,  and  getting  up  com- 
petition to  have  the  tax-lists  published  at  low  rates,  whether  the  pa- 
per doing  the  work  has  any  circulation  or  not,  violates  the  purpose 
of  the  statute.     One  object  in  advertising  tax  sales  is  to  give  full  no- 
tice to  the  land-owner,  and  furnish  him  with  every  facility  for  the 
voluntary  payment  of  the  tax,  before  a  resort  is  had  to  coer- 
*318     cive  means;    and  another,  ^equally  beneficial  to  him,  is  to 
create  competition  at  the  sale,  and  prevent  his  entire  estate 
from  being  sacrificed  for  a  trifling  sum  compared  with  its  real  value, 
when  the  sale  of  a  less  quantity  might  have  been  made  if  a  spirited 
competition  had  existed.    The  wider  the  circulation  of  the  paper,  the 
greater  will  be  the  competition  at  the  biddings.     Blaekw.  Tax  Titles, 
(4th  Ed.)  239.     Where  contracts  are  made  with  printers  at  reduced 
rates,  only  the  fees  paid  can  be  charged,  and  the  county  treasurers 
can  collect  only  those  fees  at  tax  sales. 

The  order  and  judgment  of  the  district  court  will  be  reversed,  and 
the  case  remanded,  with  direction  to  overrule  the  demurrer  of  defend- 
ant in  error. 

(All  the  justices  concurring.) 
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«  * 

ft 

Dayid  OooNBADt  and  another  v»  Simon  MTBas* 

Jiilj  Term,  1880. 

Aetion  brought  by  Coonradt  and  another  against  Ifyers  to  reeover 
damages  for  an  alleged  trespase  npon  certain  real  estate.  Trial  at 
the  October  term,  1879,  of  the  Miami  district  court,  and  judgment 
for  the  defendant.     The  plaintiffs  bring  the  case  to  this  court. 

Wm.  B.  Braymanf  for  plaintiffs  in  error. 

B^eson  dk  Bakery  for  defendant  in  error. 

Pbb  Gubiam.    This  was  an  action  brought  by  Goonradi  and  Ball 

against  Myers  to  recover  damages  for  an  alleged  trespass  upon  real 

estate.     As  to  who  owned  the  real  estate,  the  record  does  not  show. 

Probably  the  defendant  owned  it.     The  plaintiffs  did  not  introduce 

any  evidence  (further  than  proof  as  to  their  possession)  tending  to 

show  that  they  or  either  of  them  owned  it.     The  real  question  litigated 

by  the  parties  was,  who  had  the  actual  possession  of  the  prop- 

*314     erty?    That*was  a  question  of  fact,  and  it  was  heard  upon 

oral  evidence.     Each  side  introduced  sufficient  evidence  to 

show,  in  the  absence  of  the  evidence  of  the  other  side  that  such  side 

had  the  actual  possession  of  the  property.     And  upon  this  evidence 

the  court  below  found,  as  a  fact,  that  the  defendant  had  the  actual 

possession  thereof,  and  this  finding,   we  think,  is  now  conclusive. 

Winstead  v.  Standeford,  21  Kan-  *270,  *272. 

The  judgment  of  the  court  below  will  be  affirmed. 


H.  N.  EiRKPATBiOK  and  others  v.  G.  W.  Vioebbs  and  others. 

July  Term,  1880. 

ISleotions :  Two  Election  Boards.  At  a  city  election  in  a  city  of  the  thhxi 
dass,  where  the  regular  judges  of  the  election  fail  to  attend  or  refuse  to 
act,  and  two  Section  boards  are  elected  by  the  bystanders  at  different 
thnes,  but  both  are  elected  before  8  o'clock  in  the  morning,  Mid,  that 
both  are  elected  prematurely,  but  that  the  one  last  elected  and  last  organ- 
ized before  8  o'clock  in  the  morning  (a  majority  of  the  electors  present 
at  the  election  and  organization  participating  therein)  will  be  deemed  to 
be  the  legal  board,  unless  something  else  transpires  to  render  it  illegal; 
and  farther  field,  under  the  circumstances  of  this  case,  that  the  board  last 
elected  and  last  organized  was  the  legal  board. 

Original  proceedings  in  fnandamns^ 

April  14y  1880,  an  alternative  writ  of  mandnmus  was  issued  out  of 
this  court,  upon  a  petition  filed  therefor  by  H.  N.  Eirkpatrick  and 
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five  others,  who  claim  to  have  been  elected  officers  of  the  city  of  An- 
thony, in  the  county  of  Harper,  at  an  election  held  in  that  city  on 
April  5, 1880,  and  directed  to  G.  W.  Yickers  and  four  others,  as  mem- 
hers  of  the  council  of  that  city,,  and  to  G.  W.  Maffett,  as  the  city  clerk 
thereof,  commanding  them,  on  the  twenty-fourth  day  of  April,  ISSO, 
to  meet  at  the  conncil  room  in  said  city,  and  then  and  there  to  count 
the  entire  vote  cast  at  said  election,  and  to  declare  the  true 
*S15  result  thereof,  or  to  show  cause,  etc.  May  14:,  *1880,  the  de- 
fendants answered,  and  made  a  return  to  the  writ  that  they 
had  obeyed  the  command  thereof;  but  the  plaintiffs  controverted  the 
truth  of  this  return.  Other  facts  are  stated  in  the  opinion  filed  herein 
November  9.  1880. 

Davis  d  Jetmore,  for  plaintiffs! 

Orave  d  Shepard,  for  defendants. 

VALBNTiNBy  J.  This  is  an  action  of  mandamug,  brought  originally 
in  this  court  by  H.  N.  Eirkpatrick  and  others,  who  claim  to  have  been 
elected  officers  of  the  city  of  Anthony,  a  city  of  the  third  class,  at  an 
election  held  in  said  city  on  April  6,  1880,  to  compel  the  defendants, 
G.  W.  Vickers  and  others,  who  are  the  city  oouncilmen  and  the  board 
of  canvassers  of  that  city,  to  canvass  the  returns  of  said  election. 
An  alternative  writ  of  mandamus  has  been  issued  in  the  case,  and  the 
defendants  make  return  thereto  that  they  have  obeyed  the  mandate 
thereof  by  canvassing  the  said  election  returns.  The  plaintiffs  con- 
trovert the  truth  of  this  return,  and  the  only  question  in  the  ease  is 
whether  the  return  is  true  or  not;  that  is,  have  the  defendants  in 
fact  canvassed  said  election  returns?  It  appears  from  the  pleadings 
and  evidence  that  at  said  election  in  said  city  two  election  polls  (in- 
stead of  one)  were  opened,  that  at  each  of  them  votes  were  received; 
that  returns  from  each  were  duly  made  to  the  city  clerk;  that  the  de- 
fendants, as  a  board  of  canvassers,  at  first  refused  to  canvass  either 
set  of  said  returns,  but  afterwards,  and  in  assumed  compliance  with 
the  mandate  of  this  court,  canvassed  one  set  of  said  returns,  and  re- 
fused to  canvass  the  other  set.  The  plaintiffs  claim  that  the  returns 
which  the  board  canvassed  were  not  the  returns  of  the  legal  election 
held  in  said  city,  but  that  the  returns  which  the  board  refused  to  can- 
vass were  such  legal  returns.  The  only  question,  then,  for  us  to  de- 
termine is,  which  of  said  two  elections  was  legal  ?  Or  rather,  was 
the  election,  the  returns  of  which  the  board  refused  to  canvass, 
*dl6  legal?  For,  if  said  last-'mentioned  election  was  not  1^^, 
then  we  must  decide  this  case  in  favor  of  the  defendants,  whether 
the  other  election  is  valid  or  not ;  for  the  plaintiffs  in  this  case  found 
their  entire  cause  of  action  upon  the  election  the  returns  of  which 
the  board  refused  to  canvass. 

Both  elections  were  held  at  the  same  time  and  in  the  same  build- 
ing*— the  county  court-house.  This  court-house  is  a  small  one-story 
building  with  two  rQoms,  and  a  board  partition  between  the  rooms, 
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and  a  door  and  one  or  two  scattle-holes  in  Boch  partition,  giving  ac- 
cess from  one  room  to  the  other.  This  is  the  place  where  elections 
were  generally  held,  and  where  the  people  universally  understood 
that  they  were  to  be  held.  The  elections,  however,  were  generally 
held  in  'the  south  room  of  said  conrt-house.  The  dty  council  bad 
also  previously  passed  an  ordinance  that  the  elections  should  be  held 
at  the  police  judge's  oflSce,  and,  by  using  the  words  "police  judge's 
office,"  they  meant  the  south  room  of  said  court-house;  but  the  po- 
lice judge  never  in  fact  held  his  office  at  the  court-house  and  never 
in  fact  did  any  business  there,  but  in  fact  did  all  bis  business  as 
police  judge  at  his  own  private  office,  about  four  hundred  yards 
distant  from  the  court-house.  At  about  7  o'clock  in  the  morning  of 
the  first  Monday  in  April,  (April  5,)  1880,  the  day  on  which  the  city 
election  was  to  be  held,  the  voters  of  the  city  of  Anthony  commenced 
to  congregate  at  said  court-house,  for  the  purpose  of  holding  their 
city  election.  The  councilmen  who  had  been  designated  by  the  mayor 
and  council  to  serve  as  judges  of  the  election  failing  to  attend  or  re- 
fusing to  act,  the  bystanders  proceeded  to  elect  judges  for  such  elec- 
tion, and  these  judges  appointed  the  clerks.  This  was  all  done  before 
8  o'clock.  About  ten  or  fifteen  voters  participated  in  this  organiza- 
tion. Very  soon  afterwards,  and  about  15  minutes  before  8  o'cloqk, 
other  electors  having  arrived,  and  being  dissatisfied  with  said  organ- 
ization, a  second  organization  was  perfected.  A  full  set  of  judges 
was  elected  for  this  second  board,  and  a  full  set  of  clerks  appointed, 

— all  according  to  law,  provided  the  electors  present  then  had 
*317    the  power  to  *organize  an  election  board.     There  were  about 

twenty  or  twenty-five  electors  who  took  part  in  this  second 
organization,  and  this  organization  was  perfected  before  8  o'clock  of 
the  morning  of  the  election.  Both  organizations  were  effected  in  the 
south  room  of  said  court-house.  As  soon  as  the  second  board  was 
organized,  it  went  into  the  north  room  of  the  court-house,  and  re- 
ceived votes  through  a  scuttle-hole  in  said  board  partition,  the  voters 
standing  in  the  south  room.  The  first  board  remained  in  the  south 
room  and  there  received  votes.  Twenty-nine  votes  were  received  by 
the  first  board,  and  fifty-one  by  the  second.  It  does  not  appear  that 
any  illegal  vote  was  polled  at  either  place,  or  that  any  elector  voted 
more  than  once.  There  were  about  ninety-five  legal  voters  residing 
at  that  time  in  the  city  of  Anthony. 

Upon  the  foregoing  facts,  we  are  of  the  opinion  that  the  second 
board  (the  board  last  organized)  was  the  legal  board,  and  that  the 
election  held  by  it  was  the  legal  election.  We  do  not  think  it  makes 
any  material  difference  whether  said  court-house,  or  the  south  room 
of  said  court-house,  was,  strictly  speaking,  the  police  judge's  office 
or  not,  for  all  the  people  of  the  city  of  Anthony  seem  to  have  recog- 
nized it  as  the  proper  place  for  holding  city  elections.  Nor  do  we 
think  that  it  makes  any  material  difference  that  the  second  board  re- 
tired to  the  north  room  of  the  court-house,  for  the  Voters,  with  one  or 
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two  ezoeptions,  came  into  the  Booth  room  and  voted  from  the  soath 
room.    And  evidently  all  the  electors  who  voted,  or  offered  to  vote, 
that  day,  knew  of  the  existence  of  both  boards.     Besides,  not  only  a 
large  majority  of  all  the  voters  who  voted  at  that  election,  but  a  jna- 
jority  of  all  the  voters  residing  in  the  city  of  Anthony,  recogaized  the 
second  board  as  the  legal  board,  and  intrusted  their  ballots  with  it. 
Bat  was  said  second  board  legally  organized?    This  is  really  the 
most  serious  question  involved  in  the  case.    We  think  it  was.    Indeed, 
we  think  that  either  board  was  properly  enough  organized  to  be  valid 
if  the  other  board  had  not  been  organized,  and  yet  neither  was  organ- 
ized in  strict  conformity  to  law.     Both  were  organized  too  soon. 
*31 8    In  strict  law,  no  set  *of  "by-standers,"  or  set  of  "electors  pres- 
ent," at  the  voting  place  on  the  day  of  election,  has  any  right 
to  elect  the  judges  of  the  election  until  the  hour  of  8  o'clock  in  the 
morning  of  such  day  has  arrived.     Comp.  Laws  1879,  §  6,  p.  188, 
and  section  3,  p.  389.    Up  to  that  hour  it  is  reasonable  to  suppose  that 
the  regular  judges  of  the  election  will  make  their  appearance,  and  will 
take  their  places  and  hold  the  election.     At  least,  up  to  that  hour  they 
have  the  right  to  do  so.     And  if  an  organization  is  effected  by  thA 
by-standers  before  that  time  has  arrived,  any  subsequent  appearance 
and  offer  to  act  by  the  regular  judges  of  the  election  before  8  o'clock 
would  certainly  set  aside  such  premature  and  untimely  organization. 
But  suppose  that  only  one  of  the  regular  judges  should  so  appear, 
which  one  of  the  judges  elected  by  the  by-standers  should  give  place 
to  him  ?    That  he  would  have  the  right  to  take  the  place  of  some  one 
of  such  judges  cannot  be  questioned.     Indeed,  any  election  of  judges 
of  election  before  8  o'clock  in  the  morning  can  be  at  most  only  pro- 
visional; and  judges  so  elected  must  give  place  to  the  regular  judges, 
or  to  subsequently  elected  judges,  provided  such  regular  judges  or 
subsequently  elected  judges  appear  and  demand  their  places  at  any 
time  before  8  o'clock  in  the  morning.    The  by-standers  or  electors 
present  at  an  election  place  have  no  right  even  to  vote  for  judges  of 
the  election  until  the  hour  of  8  o'clock  in  the  morning  shall  have  ar- 
rived.    They  may  elect  the  judges  and  organize  the  board  at  any 
time  after  8  o'clock  in  the  morning,  during  the  day;  but  they  cannot 
legally  do  so  before  that  time.     But  if  they  do, — ^if  they  elect  the 
judges  before  that  time, — then  the  most  that  can  be  said  in  their  favor 
is  that  the  election  of  the  judges  will  be  treated  as  valid  unless  the 
regular  judges  subsequently  appear  at  or  before  8  o'clock,  or  another 
election  of  judges  is  had  at  or  before  that  time.    If  a  second  election 
and  second  organization  is  had  before  8  o'clock,  (and  that  is^hisease,) 
then  the  first  organization  must  give  way  to  the  second,  and  must  be 
treated  as  invalid.    And  the  second  election,  the  second  organization, 
and  the  second  election  board  will  be  deemed  and  held  to  be 
*319    ^legal  and  valid  unless  something  else  transpires  to  render  it 
invalid.    As  before  stated,  there  ean  be  but  one  legal  election 
board  at  the  same  time  and  for  the  same  election  preoinot. 
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In  the  preeeiit  case,  ibe  second  organization  has  many  advantages 
over  the  first.  It  was  the  last  organization  effected  before  8  o'clock 
in  the  morning.  About  twice  as  many  electors  participated  in  effect- 
ing the  Beoond  oi^^anization  as  in  the  first.  A  large  majority  of  the 
electors  present  when  the  hoar  of  8  o'clock  arrived  (both  boards  being 
elected  in  the  same  room)  were  favorable  to  the  second  organization, 
and  not  to  the  firdt.  More  than  twice  as  many  votes  were  received 
by  the  second  board  as  by  the  first.  And  a  majority  of  all  the  legal 
voters  of  the  city  of  Anthony  recognized  the  second  organization  as 
the  legal  and  valid  one,  and  deposited  their  ballots  with  sach  second 
organization. 

Judgment  will  be  rendered  in  favor  of  the  plaintiffs  and  against 
the  defendants,  and  a  peremptory  writ  of  mandamus  awarded. 

HoRTOKy  G.  J.,  concurring. 

BuftWBB,  J.,  [dissenting,)     I  do  not  concur  in  the  judgment  in  this 
case,  and  deem  the  matter  of  sufficient  importance  to  express  briefly 
the  grounds  of  my  dissent.    I  have  no  fault  to  find  with  the  result 
in  this  particular  case,  for  beyond  question  the  second  poll  was  rec- 
ognized by  a  majority  of  the  electors  of  Anthony  as  the  legal  poll, 
and  by  sustaining  it  the  wish  of  the  majority  of  her  citizens  as  to 
their  officers  is  established.     Thus  the'  result  is  in  harmony  with  the 
great  principle  upon  which  our  government  rests, — ^that  the  will  of 
the  majority  is  Ifiw.     Still  the  legality  of  a  poll  does  not  torn  upon 
the  number  of  electors  who  vote  at  it.    It  is  legal  or  illegal  when  the 
taking  of  votes  is  commenced,  and  must  be  determined  by  the  facts 
then  existing.    And  the  ground  of  my  objection  is  not  in  the  result 
reached  in  this  case,  but  in  the  rule  in  respect  to  elections  which 
the  opinion  of  the  majority  of  this  court  announces.    I  think  it  dan- 
gerous, and  fraught  with  peril.     It  will  inevitably  tend  to  the 
*380    settling  of  disputes  at  the  or*ganization  of  election  boards  by 
double,  triple,  or  more  polls,  and  the  voter  who  shall  come 
thereafter  to  oast  his  vote  will  have  nothing  to  guide  him,  except,  per- 
haps, the  opinions  and  wishes  of  partisan  by«standers  as  to  which 
is  the  legal  board,  and  at  which  his  vote,  if  received,  will  count  in  the 
fiual  result.     I  think  it  of  primary  importance  that  there  should  be 
bat  a  single  poll,  that  fraud  and  wrong  will  be  more  certainly  guarded 
against  by  single  poll  than  in  any  other  way,  and  that  to  that  end 
the  poll  first  organized  should,  except  as  modified  in  a  manner  to  be 
hereafter  indicated,  be  always  regarded  as  the  legal  poll.     No  seces- 
sion at  any  election  should  ever  be  tolerated.    I  agree  that  a  poll  or- 
ganized prior  to  8  o'clock  is  provisional  only,  and  can  be  changed  by 
a  ifiajority  of  the  by-standers  present  at  8  o'clock.     Both  polls  here 
vere  provisional  only  at  first;  both^cre  organized  before  8  o'clock. 
Now,  it  seems  to  me  most  unwise  to  hold  that  the  (»'ganization  which; 
in  poitat  of  time,  comes  nearest  to  8  o'clock  is  the  legal  poll;    We  alt 
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know  that  watches  vary.  In  thia  very  case  we  have  testimony  from 
witnesses  apparently  credible,  based  upon  an  examination  of  watches 
at  the  time,  varying  tbe  time  of  organizing  these  two  polls  all  the 
way  from  7 :  15  to  8  o'clock.  As  a  fact,  there  is  no  absolute  standard 
of  time  in  most  places.  Is  legality  to  torn  upon  a  mere  question  of 
time  under  such  an  uncertainty  as  this  ?  And  how  is  the  voter  to 
settle  this  question  of  time?  He  may  not  have  been  present  at  the 
tllae  of  organization,  and,  if  he  were^  how  can  he  be  certain  that  hia 
own  watch  will  be  found,  upon  the  final  inquiry,  to  have  given  him 
the  true  time  ?  In  this  case,  the  majority  of  the  electors  voted  at  the 
second  poll,  and  in  this  there  was  an  implied  recognition  by  the 
people.  But  suppose  it  were  the  other  way, — that,  while  the  second 
poll  was  organized  nearer  to  8  o'clock,  and  by  a  lai^er  number  erf  by- 
standers, than  the  other,  yet  that  a  majority  of  the  electors  recognised 
and  voted  at  the  other  poll, — ought  they  to  be  disfranchised? 

Perhaps  I  can  point  out  wherein  I  think  my  associates  err  better 
*321     by  stating  how  I  think  a  poll  should  be  organized, and  then  *no- 

ticing  the  departure  made  by  those  who  organized  the  second 
poll.  Of  course,  if  all  the  regular  judges  are  present,  there  is  nothing 
for  the  by-standers  to  do.  But,  if  one  or  all  of  the  judges  are  absent, 
the  by-standers  fill  the  places.  This  should  never  be  attempted  until 
8  o*clock,  because,  untU  that  time,  there  is  no  certainty  that  the  r^- 
ular  judges  will  not  act.  To  elect  such  judges  as  are  to  be  elected, 
a  provisional  meeting  is  organized.  Some  one  is  chairman  or  pres- 
ident. He  hears  motions,  puts  question,  declares  results  and  votes. 
If  either  regular  judge  is  present,  he  is,  by  virtue  of  his  office,  ibe 
presiding  officer  of  the  meeting.  But,  if  all  are  absent,  the  presiding 
officer  is  elected,  and  the  meeting  organized  in  the  way  so  well  under- 
stood by  all.  This  meeting  thus  organized  remains  a  legal  meeting 
until  8  o'clock.  All  electors  coming  in  up  to  that  time  have  a  right 
to  participate  in  that  meeting,  to  ofiFer  motions,  make  speeches,  and 
cast  votes.  Any  judge  elected  by  that  meeting  may  be,  by  proper 
motion,  set  aside,  and  a  new  judge  elected  at  any  time  before  8 
o'clock.  But  there  can  be  but  one  legal  meeting  of  the  by-standers. 
That  meeting  must  elect  the  judges,  and  in  that  meeting  all  electors 
must  participate.  And  that  meeting  may  legally  organize  before  8 
o'clock.  There  is  no  warrant  or  right  for  any  to  organize  a  new 
meeting  and  elect  judges.  Such  a  proceeding  will,  I  am  confident, 
be  found  fraught  with  great  peril  in  all  elections,  especially  in  large 
cities. 

Now,  in  this  case,  they  who  organized  the  second  poll  went  into 
the  room  where  the  first  poll  was  being  organized,  and,  without  at- 
tempting to  take  part  with  those  there  present,  and  assist  in  organizing 
that  poll,  called  a  second  meeting  in  a  different  part  of  the  room,  and 
started  an  entirely  independent  organization.  Their  duty,  as  I  con* 
ceive,  was  to  take  part  in  the  meeting  already  existing,  to  make  their 
motions,  and  offer  their  resolutions,  and  if,  as  thej  claim,  they  odd- 
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Btitnted  a  majority  of  those  in  the  room,  they  would  have  outvoted 

their  opponents  and  carried  their  motions.  There  is  not  the 
*322    slightest  thing  to  indicate  that  if  any  by-stander  had  offered  *a 

motion  of  any  kind,  even  to  ehange  a  jndge  already  declared 
elected,  such  motion  woald  not  have  been  entertained,  and  the  result 
declared  upon  the  majority  of  the  votes  cast,  and  accepted  by  all  as 
conclusive^  and  thus  all  excuse  for  a  second  poll  would  have  been  ob- 
viated. But,  as  the  testimony  abundantly  shows,  the  second  party 
coming  in  entirely  ignored  what  had  been  done,  ignored  the  meeting 
already  existing,  and  made  no  effort  to  take  part  in  that;  but,  declar- 
ing that  all  done  was  premature,  they,  themselves  acting  prematurely, 
started  a  new  meeting  and  a  new  organization.  And  such  departure 
is  sustained  by  this  court. 

I  have  mentioned  one  objectioii  to  this, — that  the  voter  coming 
through  the  day  has  little  to  guide  him  in  selecting  the  true  and  le- 
gal poll.  I  may  mention  another,  and  that  is  that  the  friends  of  each 
poll,  resting  in  the  legality  of  that  poll,  will  pay  little  attention  to 
the  other,  and  hence  multitudes  of  illegal  votes  may  be  cast  at  a  poll 
which  a  subsequent  comparison  of  time-pieces  will  compel  the  courts 
to  sustain  as  the  only  legal  poU.  All  this  would  be  obviated  by  com- 
pelling all  by-standers  to  take  part  in  the  meeting  first  organized. 

I  have  not  noticed  two  matters  which  may  sometimes  affect  partic- 
ular eases.  The  doctrine  that  the  first  meeting  must  be  held  the  legal 
meeting  is  of  course,  limited  to  this :  that  it  tawt  not  be  organized 
so  early  as  to  be  manifestly  fraudulent.  Eight  o'clock  is  the  hour, 
and  an  organization  may  be  attempted  so  much  before  this  as'tb  be 
manifestly  fraudulent.  Here,  Mends  of  both  sides  were  present  at 
the  time  of  the  commencement  of  the  organization  of  the  first  poU, 
and  it  would  not  seem  that  the  meeting  was  so  early  as  to  be  adjudged 
fraudulent.  Again,  if  they  who  come  in  before  8  o'clock  are  refused 
participation  in  the  meeting  already  existing,  there  may  be  cases  in 
which  the  wrong  is  so  great  as  to  justify  a  secession.  But  nothing 
of  that  kind  appears  here,  and  the  court  sustains  the  legality  of  the 
second  board  upon  the  theory  that  its  orgimization,  though  confess- 
edly premature,  was  less  so  than  the  other,  and  nearer  in  point  of 

time  to  8  o'clock.     I  think  that  a  singleness  of  poll  is  more 
*323     important  *than  the  matter  of  time,  and  that  whatever  of 

special  hardship  there  may  be  in  this  case  bad  better  be  sus- 
tained, than  to  hold  out  before  any  faction  the  possibility  of  secur- 
ing recognition  of  its  separate  poll  by  making  its  organization  hit  the 
hour  of  8  o'clock  more  closely  than  any  other. 
For  these  reasons,  thus  briefly  stated,  I  dissent* 
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LkymKBcm  &  T.  Bt.  Co.  v.  D.  M.  Moobb. 

July  Term.  1880. 

Bminent  Domain:  Froceedings:  Ck>iiieft  Wrongly  Inaerted  in  Trmn- 

script.  In  a  condemnation  proceeding  bj  a  railway  company  to  proenre 
a  right  of  way,  tlie  owner  of  the  land  took  an  appeal  in  due  form  from 
the  assessment  of  the  commissioners  to  the  district  court.  While  the  mp* 
peal  was  pending  in  the  conrt,  a  third  party  filed  an  independent  petition 
for  damages  for  the  same  land,  and  the  railway  company  filed  its  answer 
to  the  petition.  Such  pleadings  were  not  filed  under  the  directi<Mi  or  with 
the  consent  of  the  court,  nor  under  the  direction  or  with  the  consent  of 
the  appellant  or  his  attorneys.  Subsequently,  the  appeal  was  taken  on  a 
change  of  venue  to  another  district.  In  the  transcript  of  the  appeal  case 
filed  in  the  adjoining  district,  the  oteik  inserted  oof^esof  said  petitloii  and 
answer.  Ko  motion  was  made  to  compel  the  appellant  to  file  a  petitioa 
or  a  bill  of  particulars,  and  his  case  was  tried  on  the  condemnation  and 
appeal  proceedings.  The  independent  petition  and  answer  inserted  in  the 
appeal  files  were  ^itirely  disregarded,  and  Judgment  was  entered  for  the 
appellant.    Held  not  error. 

Error  from  Leavenworth  dislriet  court. 

At  the  September  term,  1878,  of  the  district  oonrt,  Moore,  aa  plain- 
tiff, recovered  a  judgment  against  the  Lawrence  A  Topeka  Biuiway 
Company  for  $1,000. 

Ross  Burns,  for  plaintiff  in  ieiTor. 

JB.  J.  Horton,  for  defendant  in  error. 

*324:  *HoRTON,  G.  J.  On  the  twenty-third  day  of  February,  187S. 
the  Lawrence  &  Topeka  Bailway  Company  instituted  jHroceed- 
ings  to  condemn  a  right  of  way  over  land  belonging  to  D.  M.  Moore, 
the  defendant  in  error.  On  May  28, 1872,  the  report  of  the  commis- 
sionera  was  filed  in  the  office  of  the  county  clerk  of  Douglas  county, 
and  thereby  $125  was  awarded  for  the  land  Bought  to  be  taken.  On 
June  S,  1872,  Moore  filed  an  appeal-bond,  and  duly  appealed  from 
the  award  of  the  commissionerB  to  the  district  court.  In  order  that 
the  railway  company  might  take  possession  of  and  use  the  land  pend- 
ing the  appeal,  it  filed  a  counter-bond  as  provided  for  by  the  statute, 
on  September  SO,  1872.  At  the  November  term  of  oonrt,  and  on 
December  7,  1872,  the  parties  appeared  in  court,  and,  by  stipulation 
entered  of  record,  agreed  that  MoOTe  ehonld  receive  from  the  tareasoier 
of  Douglas  county  the  condemnation  money  deposited  for  his  benefit, 
without  prejudice  to  the  aotion  then  pending,  but  said  amount  was 
to  be  held  as  a  payment  on  any  judgment  thereafter  rendered  in  his 
favor.  On  May  28,  1877,  the  district  court  of  Douglas  county  or- 
dered the  venue  in  the  cause  changed  to '  Leavenworth  county.  On 
June  29, 1877,  the  clerk  of  the  district  court  of  Douglas  county  made 
out  what  purports  to  be  a  transcript  of  the  case,  and  in  this  transcript 
included  the  copy  of  a  petition  filed  in  the  district  court  of  Douglas 
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coant7  on  NoTember  17, 1879,  by  one  Mary  A.  E.  Moore,  aganibi  the 
railway  company,  and  an  answer  thereto  filed  by  the  company,  April 
24, 1877.  The  said  petition  alleged  that  Mary  A.  E.  Moore  was,  on 
April  1, 1872,  had  previously  been,  and  has  ever  since  continued  to 
be,  seized  of  th^  land  sought  to  be  taken  by  the  company;  that  pro* 
eeedings  had  been  taken  by  the  eompany  to  condemn  the  same,  and 
she  demanded  judgment  for  damages  in  the  sum  of  $5,500. 
The  answer  stated  four  separate  defenses,  as  follows :  Fir$t.  A  gen- 
eral  deniaL  Second.  Set  up  the  proceedings  to  condemn  the 
*825  award  to  *D.  M.  Moore,  and  the  payment  of  this  sum  to  the 
county  treasurer ;  that  the  plaintiff  received  said  sum  so  awarded 
and  paid  to  the  treasurer,  and  that,  by  reason  of  such  payment,  she 
has  no  further  right  to  prosecute  this  action.  Third.  That  the  said 
D.  M.  Moore,  who  took  the  appeal,  and  the  plaintiff  sold  and  conveyed 
all  their  interest  in  the  land  to  J.  M.  Ewing  and  Sarah  W.  Ewing  ou 
December  12,  1872,  and  that,  by  reason  of  such  sale  and  conveyance, 
the  plaintiff  bad  no  further  right  to  prosecute  this  action ;  that  the 
company  transferred  its  franchises,  rights,  privileges,  and  right  of 
way  to  the  Kansas  Midland  Railroad  Company,  prior  to  the  twenty-* 
first  day  of  April,  1874,  and  that  afterwards ;  on  the  twenty-first  day  of 
April,  1874,  the  Kansas  Midland  Bailroad  Company  and  J.  M.  Ewing 
and  Sarah  W.  Ewing  (then  owners  of  the  land  in  question)  entered 
into  an  agreement  and  arbitration,  in  and  by  which  agreement  the 
railroad  company  was  to  concede  a  portion  of  the  land  theretofore 
condemned  to  the  Ewings,  and  the  compensation  for  the  other  por- 
tion so  retained  and  appropriated  was  to  be  left  to  arbitrators  therein 
named;  that,  if  these  arbitrators  could  not  agree,  the  amount  should 
be  left  to  an  umpire;  that  the  arbitrators  could  not  agree;  that  an 
umpire  was  selected;  that  he  made  an  award  of  $76  in  addition  to  the 
condemnation  money  already  received;  a  tender,  and  a  readiness  to 
perform  the  award.  Fourth.  Set  up  title  in  the  city  of  Lawrence  to 
the  land  sought  to  be  taken. 

On  May  80,  1878,  the  transcript  was  filed  in  the  clerk's  office  of 
the  district  court  of  Leavenworth  connty.  At  the  September  term 
of  that  court  for  1878,  and  on  September  16th,  the  case  of  D.  M.  Moore, 
appellant,  against  the  Lawrence  &  Topeka  Bailway  Company,  ap- 
pellee, was  called  for  trial.  The  appellant  appeared  by  his  attorney, 
Lucien  Baker,  and  the  appellee  failed  to  appear.  A  jury  trial  was 
bad,  evidence  heard,  and  instructions  given.  The  jury  brought  in  a 
verdict  for  $1,000.  The  court  rendered  a  personal  judgment  against 
the  eompany  for  that  sum  and  costs,  and  awarded  execution  there- 
for. 
*326     *Error  is  alleged  in  the  proceedings  of  the  court  below,  in  this ; 

^'(1)  That  the  petition  on  which  the  case  was  tried  shows  that  Mary 
A.  E.  Moore,  who  always  owned  the  land,  never  took  an  appeal,  nor  did  any 
one  who  had  any  interest  in  the  land  ever  take  an  appeal ;  that,  in  consequence 
Qt  this  failure  to  take  an  appeal,  neither  she  nor  any  one  else  had  a  right  to- 
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have  the  award  of  the  commissioners  reviewed.  (2)  That«  under  the  plead* 
ings,  the  court  had  no  right  to  render  any  j  advent  whatever  in  favor  of  D. 
M.  Moore.  The  issues  upon  which  alone  the  case  could  have  been  tried,  lim- 
ited  a  recovery  to  Mary  A.  E.  Moore,  the  owner  of  the  land.  By  the  plead- 
ings, Mary  A.  E.  Moore  alleged  herself  to  be  the  owner  of  the  land,  and  so 
broad  and  sweeping  were  her  allegations  of  ownership  th^t  they  utterly  ex- 
cluded D.  M.  Moore  fnom  any  interest  whatever  in  the  land.  The  court  bad 
no  more  jurisdiction  to  make  a  finding  in  favor  of  D.  M.  Moore  than  in  favor 
of  any  one  else.  While  this  case  might  have  been  tried  without  pleadings, 
pleadings  were,  however,  filed  in  the  cause  by  those  having  authority  in  the 
cause,  and  by  consent  of  court.  These  pleadings  presented  distinct  issues. 
These  issues  must  have  been  submitted  to  the  Jury,  and  the  verdict  must  be 
in  accordance  with  these  issues,  or  it  cannot  stand.  (8)  The  court  had  no 
jurisdiction  or  power  to  render  a  personal  judgment  against  the  company. 
this  case  being  an  attempted  appeal  from  the  award  of  the  commissioners. " 

The  learned  counsel  presenting  to  ns  thdse  alleged  errors,  misinter- 
prets (unintentionally,  we  suppose)  the  record  as  to  objections  Nos. 
1  and  2.  The  transcript  shows  that  prior  to  the  change  of  venae  to 
Leavenworth  county,  Messrs.  Thacher  &  Banks  were  the  attorneys 
for  D.  M.  Moore.  The  petition  of  Mary  A.  E.  Moore  was-  signed  by 
Messrs.  Barker  &  Allen  as  her  attorneys.  The  answer  was  filed  with 
the  consent  of  Barker  &  Allen.  No  pleadings  in  the  case  of  D.  M. 
Moore  were  ever  filed.  No  motion  was  made  to  eompel  him  to  do 
so.  It  nowhere  appears  that  D.  M.  Moore  consented  to  the  filing  of  the 
petition  of  Mary  A.  E.  Moore  or  the  answer  thereto.  It  nowhere  ap- 
pears that  the  court  authorized  Mary  A.  E.  Moore  to  intervene 
*d37  in  the  case,  or  *file  a  petition,  or  to  be  substituted  as  the  plain- 
tifF,  or  to  have  the  appeal  prosecuted  in  the  name  of  D.  M.  Moore 
for  her  benefit.  Neither  is  the  petition  of  Mary  A.  E.  Moore  nor  the 
answer  of  the  railway  company  entitled  in  the  case  of  D.  M.  Moore. 
The  petition  and  answer,  it  is  true,  are  on  a  part  of  the  transcript  in 
this  court,  and  are  certified  to  us  in  the  case  of  D.  M.  Moore  v.  The 
Railway  Company;  but  the  district  court  of  Douglas  county  did  not 
recognize  the  petition  of  Mary  A.  E.  Moore  as  affecting  the  case  of 
D.  M.  Moore.  According  to  the  transcript,  the  petition  was  filed 
November  17,  1872;  yet,  on  December  7th  ensuing,  the  attorneys  of 
D.  M.  Moore  appeared  in  court  with  the  attorney  of  the  railway  com* 
pany,  and  disposed  of  the  condemnation  money  without  notice  or  con- 
sent of  Mary  A.  E.  Moore,  or  her  attorneys.  The  distriet  court  of 
Leavenworth  county  entirely  disregarded  such  petition,  as  it  disposed 
of  the  api>eal  of  D.  M.  Moore  without  a  petition  or  a  bill  of  particu- 
lars, and  without  reference  to  Mary  A.  E.  Moore. 

In  view  of  the  record,  we  may  treat  the  pleadings  in  the  case  of 
Mary  A.  E.  Moore  against  the  railway  company  as  not  superseding 
or  otherwise  affecting  the  appeal  of  D.  M.  Moore,  and  the  action  of 
said  appellant  stands  in  this  court,  and  stood  in  the  district  court  of 
Leavenworth  county,  as  though  the  petition  and  answer  in  the  action 
of  Mary  A.  £.  Moore  had  never  been  filed.  It  would  have  been  bet- 
ter, perhaps,  if  these  pleadings  had  been  stricken  from  the  files  of  the 
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ease  of  D.  M.  Moore;  bat  as  they  have  never  been  permitted,  by 
either  of  the  district  courts  haying  jurisdiction  of  the  matter,  to  in- 
terfere with  the  appeal  of  D.  M.  Moore,  we  cannot  now  permit  these 
pleadings  to  prejudice  his  interests.  Perhaps  some  order  of  the  dis- 
trict courts  or  written  agreement  of  the  parties,  or  other  stipulation, 
has  been  omitted  from  the  transcript  which,  if  presented,  might  ma- 
terially change  the  character  of  this  action  and  the  rights  of  the 
parties  connected  with  it;  but  we  have  no  intimation  of  any  such 
omissions  from  the  counsel  of  the  plaintiff  in  error,  and  no 
*328  suggestion  of  any  diminution  of  the  record  from  *him ;  and 
therefore,  as  we  must  pass  -upon  the  proceedings  before  us 
solely  on  the  record,  we  are  compelled  to  overrule  objections  one  and 
two. 

The  third  exception  is  well  taken.  It  was  error  for  the  trial  court 
to  render  an  ordinary  personal  judgment  against  the  railway  com- 
pany. The  object  of  appellate  proceedings  in  this  class  of  cases  is 
simply  to  correct  the  assessment  of  the  commissioners.  St.  Louis  L. 
&  D.  E.  Co.  V.  Wilder,  17  Kan.  239.  Counsel  for  defendant  in  error 
suggests  in  his  brief  that  the  judgment  has  been  modified  to  comply 
with  the  law  in  that  regard.  The  record  before  us  does  not  disclose 
the  correction,  and  no  copy  of  the  subsequent  proceedings  of  the 
district  court  of  Leavenworth  county  has  been  filed  in  this  court  show- 
ing any  correction. 

The  case  will  be  remanded  to  the  court  below,  with  the  order  that 
the  judgment  be  modified  in  accordance  with  the  views  expressed 
herein.  If  appellant  received  $125  under  the  stipulation  of  Decem- 
ber 7,  1872,  such  sum  must  be  credited  on  the  judgment  after  its 
modification.     The  costs  in  this  court  will  be  divided. 

(AU  the  justices  concurring.) 


0.  A.  TousLEY  and  another  v.  Galena  Min.  &  Smelting  Co. 

July  Term.  1880. 

Dedication :  Plat:  Beservation.  By  the  common  law,  a  conveyance  of  a 
lot  or  tract  of  ground  bounded  upon  a  street  or  a  highway  conveyed  not 
merely  the  grantor's  Interest  In  the  lot  or  tract,  but  also  that  in  the  street 
or  highway  upon  which  it  abutted,  to  its  center.  The  conunon  law  is  in 
force  in  this  state,  save  as  modified  by  constitutional  and  statutory  law^ 
Judicial  decisions,  and  the  condition  and  wants  of  the  people.  That  rule 
of  the  common  law  is  not  in  terms  repealed,  and  is  in  force,  save  as  it  is 
modified  by  chapter  78  of  the  Compiled  Laws  of  1879,  which  provides 

^329      that  t  i)e  Ving  for  record  of  *the  plat  of  a  town  or  addition  thereof  shail 

be  a  conveyance  to  the  county  in  fee,  in  trust  for  the  public,  of  ail 

streets,  alleys,  etc.    Edd,  that  if,  notwithstanding  said  chapter  78»  ^e 
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dedicator  may  reserve  anj  interest  In  the  streets  or  alleys,  his  oonTeyaaee 
of  a  lot  abutting  thereon,  without  any  express  limitation,  wiU  canirajaD 
sach  reserved  interest  up  to  the  oenterof  the  street*<ff  alley.^ 

Error  from  Cherokee  district  conrt. 

Action  brought  by  the  Galena  Mining  &  Smelting  Company  againfit 
0.  A.  Tousley  and  J.  H.  Neal,  the  owners  of  lots  354  and  355  in  the 
City  of  Galena,  in  the  county  of  Cherokee,  to  recover  certain  d&inag<e8, 
and  also  to  obtain  a  perpetual  injunction  against  the  defendants,  re- 
straining them,  and  each  of  them,  from  entering  into,  upon,  and  on- 
der  both  the  street  and  the  alley  abutting  and  adjoining  said  lots  tor 

1 A  note  or  reserratioii  written  upon  the  map  or  plat  of  a  town  plat  or  site,  or 
addition  thereto,  8]p:ned  by  the  proprietor  as  follows:  "It  is  hereby  expressly  un- 
derstood tliat  no  nght  or  privilej^  whatsoever  is  hereby  granted,  conveyed*  or 
dedicated  to  any  purchaser,  excepting  the  simple  easement  or  ri^ht  of  travel  over 
said  streets,  avennes,  or  alleys,  bnt  that  all  otner  rights  and  privileges  are  hereby 
expressly  reserved  to  the  undersigned  proprietors,  — ^is  InoperatiTe  and  void,  as 
against  the  public.  Wood  v.  Kational  W.  W.  Co..  88  Kan.  590,  7  Pac  Rep.  28S. 
See,  also,  notes  to  Franltlin  Co.  v.  Lathrop.  9  Kan.  809;  Brooks  v.  Topelca.  Si  Kan. 
277,  8  Pac.  Rep.  898, 'and  note;  Hagaman  v.  Dittmar,  anie,  *42,  and  note. 

The  mle  in  regard  to  couTeyanoes  of  land  bounded  by  ways  is  that  the  land  to 
the  center  of  the  way  is  conveyed,  unless  a  different  intent  is  expressed  or  im- 
plied. 

Where  a  road  is  ffiven  as  the  boundary  of  land  in  a  deed,  the  land  is  conveyed 
up  to  the  middle  of  the  road,  subject  to  the  public  user.  Watkins  ▼.  Lynch,  (C^J 
11  Pac.  Rep.  806;  Chadwick  v.  Davis.  (Mass.)  8  K.  E.  Rep.  601,  where  the  land 
was  described,  "beginning  at  a  stake  and  stones  on  the  county  road.*  and  the 
Jury  were  instructs  that,  if  they  could  find  the  stake  and  stones  on  the  side  line 
of  the  road,  the  deed  did  not  include  any  nortion  of  the  highway,  but,  if  they 
could  not  find  the  stake  and  stones,  the  deea  extended  to  the  middle  of  the  high- 
way; Jarstad  v.  Momn.  (Wis.)  4  K.  W.  Rep.  87.  where  the  plat  by  which  the  lot 
was  conveyed  was  defective;  Wellman  v.  Dickey,  (Me.)  2  Atl.  liep.  183.  where 
there  was  the  proyision  "excepting  the  road  laid  out  over  sud  land;*  Ayers  ▼. 
Pennsylvania  R.  Co.,  (N.  J.)  8  AtL  Rep.  885.  where  the  grantor  had  6onve:fed 
part  of  the  street  to  a  railroad  company,  and  it  was  held  that  the  presumption 
arose  as  to  the  rest;  Hlieeland  v.  Van  Yalkenburgh.  (Wis.)!  K.  W.Rep. 68.  where 
the  lot  was  described  by  boundaries  on  a  plat,  and  by  its  number  thereon;  Ott  t. 
Kreitir.  (Pa.)  1  Atl.  Rep.  784,  where  the  subsequent  vacation  of  the  road  was  held 
not  to  depriTS  grantee  of  his  right  in  the  road;  Gould  v.  Eastern  R.  Co.,  (Mass.) 
7  K.  £.  Rep.  543,  where  an  additional  grant  of  the  privilege  to  use  the  way  did 
not  rebut  the  presumption  that  the  grant  included  one-hair  of  the  way  bonndinc 
it;  Wevle  ▼.  Sonoma  Valley  R.  Co.,  (Cal.)  10  Pac.  Rep.  510,  under  the  CaL  G^ 
Code,  g  SSI,  by  which  the  owner  of  land  bounded  by  a  road  or  street  is  presnmed 
to  own  to  the  center  of  the  way.  unless  the  contrary  is  shown. 

In  re  Robbins,  (Minn.)  24  K.  W.  Rep.  856,  holds  that,  when  the  street  is  whollj 
on  land  of  grantor,  and  the  opposite  land  belongs  to  a  stranger,  the  deed  carrief 
the  fee  in  the  street  to  the  opposite  side. 

Land  expressly  described  as  bounded  by  a  side  line  of  a  street  is  to  bounded, 
and  not  by  the  center  line  of  the  street  Alameda  Macadamizing  Co.  v.  WilUams. 
(Cal.)  12  Pac.  Rep.  530;  Holmes  v.  Turner's  Falls  Co.,  (Mass.)  8  K.  K  Rep.  646; 
Hamlin  v.  Pairpomt,  (Mass.)  6  K.  £.  Rep.  581. 

Where  a  town,  in  narrowing  a  highway,  the  fee  of  which  was  owned  by  tlie 
town,  conveyed  a  strip  along  the  edge  oi  the  highway  to  an  abutter,  there  was 
no  presumption  of  an  intention  to  convey  to  the  center  of  the  way.    Gaylord  v 
Kine.  (Mass.)  8  K.  £.  Rep.  596. 

where  land  is  described  as  bounded  on  a  highway,  it  will  be  deemed  to  mean  a 
highway  as  it  actually  exisU,  Cleveland  v.  Obenchain,  (Ind.)  8  K.  K  Rep.  6S4;  as 
opened  and  used,  O'Brien  v.  King.  (K.  J.)  7  Atl.  Rep.  34. 

Where  towns  are  platted  under  the  Illinois  statute  as  to  plattfhg  towns,  the  fee- 
simple  vests  in  the  town,  subject  to  reverter  to  adjoining  owner  ^n  vacation  of 
street.    Mattheisen  &  H.  Z.  Co.  v.  La  Salle,  (HI.)  8  K.  £.  Rep.  9L 
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the  purpose  of  mining,  excavating,  and  removing  therefrom  lead  or 
zinc  ore,  or  any  other  fossil  or  mineral  substances.  Trial  by  the  court, 
apon  an  agreed  statement  of  facts,  at  the  April  term,  1880.  The 
4:oQrt  found  generally  for  the  plaintiff  upon  all  the  matters  involved 
in  the  action,  and  rendered  judgment  accordingly  for  the  plaintiff. 
New  trial  denied,  and  the  defendants  bring  the  case  to  this  court. 

Blair  dt  Perry  and  W.  R.  Cowley,  (F.  A.  Bettis  and  C.  0.  Stocks 
^lager,  of  counsel,)  for  plaintiffs  in  error. 

W.  H.  Hornor  andL.  P.  Cunningham,  for  defendant  in  error. 

Bbbweb,  J.     The  defendant  in  error  "was  the  owner  in  fee  of  the 
land  on  which  Galena,  a  city  of  the  third  class,  was  and  is  located. 
It  filed  its  plat,  certified  in  the  usual  form,  dedicating  the  streets  and 
alleys  to  public  use,  but  setting  forth  in  such  dedication  that  it  re- 
served to  itself  all  the  mineral  under  the  surface  of  such  streets  and 
Alleys.     Subsequently  it  sold  and  conveyed  to  Tousley  &  Neal,  plain- 
tiffs  in  error,  lots  854  and  355  in  said  city,  by  general  war- 
*380     ranty  *deed  in  the  usual  form,  and, without  any  reservation 
or  condition.     They  commenced  mining  from  their  lots  under 
that  half  of  the  street  next  to  them,  and  the  mining  company  brought 
this  action  for  damages,  and  to  restrain  them  from  such  mining  op- 
erations. 

The  first  proposition  of  counsel  for  plaintiffs  in  error  is  that  by  the 
dedication,  under  the  statute,  the  defendant  in  error  parted  with  the 
fee  absolutely  to  the  county,  and  that  the  reservation  of  the  mineral 
was  void  as  in  contravention  of  the  statute ;  and  the  second  that,  if 
the  reservation  were  valid,  all  rights  secured  thereby  passed  by  the 
deed  to  plaintiffs  in  error. 

The  first  proposition  turns  upon  the  effect  to  be  given  to  the  stat- 
ute concerning  dedications.  The  first  and  sixth  sections  thereof  are 
all  that  materially  affect  this  question : 

"Section  1.  Whenever  any  city  or  town,  or  an  addition  to  any  city  or  town, 
shall  be  laid  out,  the  proprietor  or  proprietors  of  such  city  or  town  or  addition 
shall  cause  to  be  made  out  an  accurate  map  or  plat  thereof,  particularly  set- 
ting forth  and  describing — Fint,  all  the  parcels  of  ground  withii)  such  city 
or  town  or  addition  reserved  for  public  purposes,  by  their  boundaries,  course, 
and  extent,  whether  they  be  intended  for  avenues,  streets,  lanes,  alleys,  com- 
mons, or  other  public  uses;  and,  seconds  all  lots  intended  for  sale,  by  num- 
bers, and  their  precise  length  and  width." 

"Sec.  6.  Such  maps  and  plats  of  such  cities  and  towns  ind  additions,  made, 
acknowledged,  certified,  filed,  and  recorded  with  the  register,  shall  be  a  suffi- 
cient conveyance  to  vest  the  fee  of  such  parcels  of  land  as  are  therein  ex- 
pressed, named  or  intended  for  public  uses,  in  the  county  in  which  such  city 
or  town  or  addition  is  situate,  in  trust  and  for  the  uses  therein  named,  ex- 
pressed, or  intended,  and  for  no  other  use  or  purpose." 

On  the  one  side  it  is  argued  that,  whatever  may  be  true  of  a  parol 

dedication,  a  statutory  dedication  must  pass  the  fee ;  that  whoever 

would  avail  himself  of  the  privileges  of  the  statute,  must  take  them 

«tw>  miere;  that,  if  he  woold  have  his  plat  filed  and  recordedi  he  must 

V.  24k— 16 
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consent  that  the  fee  of  all  streets,  alleys,  etc.,  pass    to  the 
*331     county.     On  the  *other  hand,  it  is  said  that  there  is  no  pro- 
hibition on  reserving  minerals,  etc. ;  that  a  party  owniog  land 
may  give  to  the  pablie  jnst  sneh  an  interest  therein  as  he  aees  fit; 
that  the  public  is  not  compelled  to  accept  what  he  offers,  neither  ean 
it,  save  by  condemnation  proceedings  in  which  it  pays  for  what  it 
takes,  take  more  from  a  party  than  he  offers  to  give;  that  the  de- 
fendant in  error  offered  only  certain  interests  to  the  public,  and  that 
if  the  public  did  not  take  that  interest,  and  only  that  intereat,  it 
took  nothing,  and  the  fee  and  easement  both  remained  with  the  de- 
fendant in  error.     The  case  of  Dubuque  v.  Benson,  23  Iowa,  348,  is 
cited  in  support  of  these  views.     We  do  not  deem  it  necessary  to  de- 
cide this  question,  for  the  other  appears  conclusive  of  the  case  in  fa- 
vor of  the  plaintiffs  in  error.    Conceding  that  the  reservation  was  valid, 
— that  the  fee  did  not  pass  to  the  public, — then  it  seems  to  ns  that 
the  warranty  deed  of  the  lots  conveyed  all  the  grantor's  interest  in 
the  street  up  to  the  center.    That  such  was  the  role  at  common  law, 
will  not  be  questioned. 

''The  established  inference  of  law  is  that  a  convejance  of  land  bounded  od 
a  public  highway  carries  with  it  the  fee  to  the  center  of  the  road  as  pari  and 
parcel  of  the  grant.  The  idea  of  an  intention  in  a  grantor  to  withhold  bis 
interest  in  a  road  to  the  middle  of  it,  after  parting  with  all  his  right  and  title 
to  the  adjoining  land,  is  never  to  be  presumed.  It  would  be  contrary  to  uni- 
versal practice.  There  is  no  instance  where  the  fee  of  a  highway,  as  distinct 
from  the  adjoining  land,  was  ever  r^ained  by  the  vendor."  lick  v.  Smith, 
1  Conn.  103. 

**It  would  require  an  express  declaration,  or  something  equivalent  thereto, 
to  sustain  such  an  inference;  and  it  may  be  considered  as  the  general  rule 
that  a  grant  of  land,  bounded  upon  a  highway  or  river,  carries  the  fee  in  the 
highway  or  river  to  the  center  of  it,  provided  the  grantor  at  the  time  owned 
to  the  center,  and  there  be  no  words  or  specific  description  to  showa  oontrary 
intent."    3  Kent,  Ck>mm.  433,  434,  and  cases  cited. 

''But  if  the  space  be  a  highway,  that  circumstance  raises  a  strong  presump- 
tion of  an  intent  to  pass  the  soil  to  the  center  of  the  highway,  and  it 
*332      will  so  pass  accordingly  unless  *the  highway  be  clearly  excluded." 
Dovaston  v.  Payne,  2  Smith,  Lead.  Cas.  142,  and  cases  cited. 

*And  to  have  this  rule  of  the  least  practical  importance  to  cure  the  evil 
which  it  is  adapted  to  remedy,  it  must  be  applied  to  every  case  where  there  is 
not  expressed  an  evident  and  manifest  intention  to  the  contrary, — one  from 
which  no  rational  construction  can  escape. "  Buck  v.  Squires,  per  Bkdfield, 
J.,  in  22  Vt.  484. 

In  Kimball  v.  Kenosha,  4.  Wis.  381 ,  the  syllabus  says : 

''A  grantee  of  a  lot  bounded  by«  street  or  streets  in  a  village,  laid  out, 
platted,  and  recorded  in  conformity  with  the  statute,  takes  to  3ie  center  oi 
the  street  on  which  the  lot  abuts,  subject  to  the  public  easement." 

The  court  also  says,  in  the  opinion : 

"There  can  be  no  real  difference  between  the  conveyance  of  a  lot  or  blodr 
numbered  three,  which  is  in  fact  bounded  by  a  street,  or  in  the  conveyance  of 
Black  Acre,  bounding  it  by  a  street  or  highway  named.  Unless  the  street  ot 
road  is  expressly  excluded,  the  grantee  takes  to  the  center.  It  is  unnecessary 
to  cite  authorities  to  this  proposition.    The  dividing  of  land  into  lots,  Uocks,. 
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and  streets,  and  lots  and  blocks  numbered,  and  all  bounded  by  streets  in  fact, 
and  described  in  the  deed  of  their  conveyanoe  by  number,  cannot,  by  any 
means,  be  regarded  as  an  express  exclusion  of  the  streets  on  which  they  abut* 
and  without  which  the  lots  would  be  oomparattvely  useless.  So  far  from  the 
streets  being  expressly  excluded  in  conveyances  of  such  kind,  there  is  the 
strongest  possible  implication  that  they  were  intended  to  be  included,  because 
the  price  of  the  lots  depends  upon  their  location  with  reference  to  streets,  and 
the  vendor  receives  a  consideiationt  not  only  for  the  precise  amount  of  land 
described  in  the  lot,  but  idso  for  that  use  for  the  street  on  which  the  lot  is 
bounded."     See,  also,  Milwaukee  v.  Milwaukee  &  Beloit  B.  Co.,  7  Wis.  76. 

But,  by  statute^  the  common  law  remains  in  force  ia,  this  state, 
"'as  modified  by  constitutional  and  statutory  law,  judicial  decisions, 
and  the  condition  and  wants  of  the  people."     Comp«  Laws  1879,  §  3, 
p.  1013 ;  Kansas  Pac.  B.  Co.  v.  Nichols,  9  Ean.  *252.    The  rule,  there- 
fore,  of  the  oommon  law  as  to  the  effect  of  a  conveyance  of  a 
*333     lot  bounded  upon  a  highway  ^remains  in  force  in  Kansas,  ex- 
cept as  modified  as  above  indicated.     The  only  modification 
is  in  the  statute  concerning  dedications,  supra*    This  does  not  in  terms 
modify  that  rule.    It  modifies  it  only  as  it  says  that  the  dedicator  has 
parted  with  the  fee  in  the  street,  and  has  nothing  but  the  lot  to  con- 
vey.    It  affects  the  conveyance  only  as  it  limits  the  title  of  the  grantor. 
If  it  passes  the  fee  to  the  county,  then  the  dedicator  has  nothing  but 
the  lot  to  convey;  if  it  leaves  any  interest  in  the  dedicator,  it  to  the 
same  extent  leaves  unchanged  the  oommon  law  as  to  conveyances. 
The  statute  touches  reservations  and  conveyances  with  equal  hands. 
It  limits  the  latter  only  because  and  so  far  as  it  has  limited  the 
former.     If  the  dedicator  may  reserve  nothing  in  the  street,  his  con- 
veyance of  the  lot  passes  nothing  in  the  street;  but  if  he  reserves 
anything  in  the  street,  his  conveyance  of  the  lot  passes  the  reserva- 
tion.    This  argument,  so  clearly  and  forcibly  put  by  the  learned  coun- 
sel for  plaintiffs  in  error,  seems  to  us  as  unanswerable.     To  hold  that 
the  express  language  of  the  statute  may  be  limited  at  the  discretion 
of  the  dedicator,  and  at  the  same  time  that  an  implied  change  founded 
upon  this  express  language  is  without  limit,  is  surely  an  unreasonable 
construction.     An  implied  change  should  not  be  carried  beyond  an 
express  one.     A  limitation  upon  the  latter  carries  with  it  a  limitation 
upon  the  former. 

This  conclusion  compels  a  reversal  of  the  judgment;  for  either  the 
dedicator  reserved  nothing,  or  conveyed  all  it  reserved  to  the  plaintiffs 
in  error. 

The  judgment  will  be  reversed,  and  the  case  remanded  with  instruc- 
tions to  enter  judgment  for  costs  upon  the  agreed  facts  in  favor  of 
plaintiffs  in  error,  defendants  below. 
(All  the  justices  conourring.) 
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*884  *A.  7.  Anoell  v.  Jack  IIabtir, 

July  Term,  1880. 

Judgment:  Dormant:  BeriTor.  A  dormant  Judgment  cannot  be  rerired 
without  the  oonBent  of  the  defendant,  unleee  such  reviTor  Is  applied  for 
within  one  year  after  tiie  same  has  beoome  dormant.^ 

Error  from  Atchison  district  court. 

May  11,  1880,  the  district  court  afSrmed  an  order  made  by  a  J^b- 
tice  of  the  peace,  reviving  a  certain  judgment  rendered  in  favor  of 
Martin  and  against  Angell,  on  the  second  day  of  July,  1860.  Angell 
brings  this  ruling  here  for  review. 

William  Dill^  |or  plaintiff  in  error. 

MiU$  d  Wells,  for  defendant  in  error. 

Brewer,  J.  On  the  twenty-eighth  day  of  Jane,  1860,  Jack  Martin 
filed  his  bill  of  particulars  before  William  Jaokson,  justice  of  the 
peace  in  Shannon  township,  Atchison  county,  the  bill  of  particulars 
being  a  promissory  note,  executed  to  him  by  A.  J.  Angell,  for  $100^ 
and  asking  judgment  thereon  for  $99.90,  remitting  the  remainder. 
On  the  same  day  summons  was  issued,  and  on  the  next  day,  June  29^ 
1860,  summons  was  returned  served  on  Angell,  and  on  the  second  day 
of  July,  1860,  judgment  was  rendered  by  the  justice  of  the  peace  upon 
the  note.  On  July  13,  1860,  an  execution  was  issued,  and  returned 
August  12, 1860,  unsatisfied.  On  the  tbirty*first  day  of  October,  1879, 
Martin  filed  his  motion  to  revive  said  judgment  before  A.  J.  Eetth- 
LiNB,  justice  of  the  peace,  and  successor  in  ofiBce  to  Wiluam  Jacksox, 
being  the  same  court  in  which  judgment  was  rendered.  Notice  was 
duly  given  to  Angell,  and  on  the  tenth  day  of  December,  1879,  the 
adjourned  day  for  the  hearing  of  the  motion,  the  judgment  was  re- 
vived by  order  of  said  justice  of  the  peace,  and  upon  petition 
*335  in  error  to  the  district  court  the  decision  of  *the  justice  of  the 
peace  was  affirmed.  May  11,  1880.  This  ruling  is  brought  to 
this  court  for  review. 

We  shall  notice  but  one  question  in  this  case,  and  that  the  goes* 
tion  of  time.  It  will  be  perceived  that  this  motion  to  revive  was  not 
made  until  more  than  nineteen  years  had  passed  after  the  return  of 
the  only  execution  issued  on  the  judgment.  Now,  if  this  motion  can 
be  sustained,  there  is  no  limit  in  point  of  time  to  revivors  of  judgments. 
Fifteen  years  is  the  longest  period  named  in  any  statute  of  limitations 

1  Where  a  Judgment  rendered  by  a  Justice  of  the  peace  has  become  dormant 
inch  Judgment  cannot  be  reyived  m  the  district  court  upon  a  transcript  thereof 
filed  with  the  clerk  of  the  court.  Lindgren  ▼.  Gates.  96  Kan.  185.  The  notice  of 
reYivor  mast  conform  substantially  to  the  requirements  of  the  statute.  Groble 
T.  Wood,  27  Kan.  585.  An  action  can  be  maintained  on  a  dormant  domestic  Jadg* 
ment,  if  commenced  within  one  year  after  the  Judgment  is  dormant.  Baker  t* 
Hammer,  81  Kan.  825,  2  Pac.  Rep.  806. 
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in  thia  atate*  and  that  applies  only  in  actions  conoeming  real  estate. 
Yet  here,  a  judgment  dormant  for  over  fourteen  years,  and  upon  which 
no  execution  has  been  issued  for  over  nineteen  years,  is  sought  to  be 
roTivecI  and  enforced.  We  shall  not  stop  to  consider  the  question 
raised  by  counsel  as  to  whether  there  is  any  such  thing  as  the  revivor 
of  a  joc^pnent  of  a  justice  of  the  peace,  though  the  language  of  the 
statate  certainly  suggests  the  question.  Code,  §  445 ;  Justices'  Act, 
I  137. 

Conceding  that  such  a  judgment  may  be  revived,  we  turn  to  the 
Code  for  the  rules  and  practice  concerning  revivors.  Section  440  ol 
the  Code  provides  that,  ''if  a  judgment  become  dormant,  it  may  be  re- 
vived in  the  same  manner  as  is  prescribed  for  reviving  actions  befort 
judgment."  Now,  an  action  before  judgment  cannot  be  revived,  with- 
out the  consent  of  the  defendant  or  proposed  defendant,  unless  in 
one  year  from  the  time  the  order  could  have  been  made.  Code,  §§ 
483,  484. 

In  Soroggs  v.  Tutt,  28  Kan.  *181,  we  construed  this  language  in 
the  case  of  a  revivor  after  judgment  against  an  administrator,  and 
held  that  time  was  part  of  the  manner.     Mr.  Justice  YALBNTmE, 
speaking  for  the  court,  said:    "The  proceeding  to  revive  an  adtion 
and  the  proceeding  to  revive  a  judgment  are  substantially  the  same: 
each  must  correspond  to  the  same  formula.    Henc6,*where  an  action 
cannot  be  revived  withoat  the  consent  of  the  administrator,  neither 
can  a  judgment."     And  again:    "We  think  that  a  judgment  cannot 
be  revived  against  an  administrator  after  a  year  has  elapsed 
*836     within  which  it  could  be  revived,  except  with  the  ^consent  of 
the  administrator,  and  that  the  rule  is  a  reasonable  one." 
The  same  language  is  applicable  here.     The  statute  reads  the  same. 
The  construction  should'  be  alike.     While  the  reasons  for  the  rule  may 
not  be  of  equal  force,  yet  the  power  of  the  legislature  is  the  same, 
and  the  language  identical.     If  in  the  one  case  it  means  what  it  says, 
and  as  we  have  read  its  meaning,  it  means  the  same  in  the  other. 
Nor  is  there  anything  harsh  or  unreasonable  in  the  rule  as  thus  laid 
down  by  the  legislature.     A  party  may,  by  the  issue  of  executions 
every  five  years,  keep  a  judgment  alive  indefinitely.     It  remains  in 
force,  without  execution  for  five  years,  and  the  plaintiff  may  revive  it 
at  any  time  within  one  year  thereafter,  so  that  practically  a  plaintiff 
may  neglect  his  judgment  for  six  years,  lacking  a  day,  and  then  re- 
vive and  put  it  in  force  for  five  years  more.     And  if  a  party  neglects 
his  judgment  for  six  years,  he  has  little  cause  of  complaint  if  the  law 
says  to  him,  '"Tou  have  slept  upon  your  rights  too  long,  and  public 
policy  requires  that  claims  so  old  should  be  considered  barred."     If 
he  bad  commenced  an  action  upon  this  judgment,  the  statute  of  lim- 
itations would  have  barred  it  long  ago.    Bumes  v.  Simpson,  0  Kan. 
*658.     Every  other  right  which  a  party  has  would  have  been  cut  off 
years  since.     And  the  general  policy  of  the  law  in  reference  to  state 
demands  lends  countenance  to  the  construction  put  upon  these  pro- 
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yisions.  There  is  this  Ihnitation,  or  there  is  none.  The  langnage  of 
the  statute  fairly  implies  this  limitation.  The  same  language  in  the 
other  section  was  held  to  create  this  limitation,  and  we  think  it  faas 
the  same  force  here. 

The  judgment  will  he  reversed,  and  the  ease  remanded  to  the  dis- 
trict court,  with  instructions  to  sustain  the  petition  in  error  filed 
therein,  and  reverse  the  ruling  of  the  justice  of  the  peace  leviving 
the  judgment. 

(All  the  justices  concurring.) 


*S87  *W.  B.  Btorx  and  another  v.  L.  D.  Boon. 

July  Tenn,  1880. 

1.  Oaae  Critioised.    The  case  of  Treadway  v.  Byan,  3  Kan.  *4S7,  criticised, 

but  followed. 

2.  Partnership:  Aotion  by  Partner  against  Copartner:  AttaehmMit. 

Wliere  one  partner,  before  the  adjustment  of  partnership  acoounta,  brings 
an  action  against  his  copartner,  he  cannot  maintain  an  attachment  against 
the  property  of  the  defendant  on  th^  ground  of  the  non-residence  of  the 
latter,  unless  the  cause  of  action  arose  wholly  within  the  limits  of  this 
state.  Held,  farther^  that  upon  the  partfcular  facts  of  this  case,  the 
cause  of  action  did  not  arise  wholly  within  the  limits  of  Kansas. 

8.  Attachment:  Motion  to  Discharge :  Question  ConsiderecL  In  an  ac- 
tion by  one  partner  against  a  copartner  to  recover  one-half  of  the  profits 
of  the  business  of  the  firm  prior  to  an  accounting,  or  the  asceitaininent 
of  a  balance,  where  an  attachment  is  sued  out  by  the  plaintiff  against  the 
property  of  the  defendant  on  the  ground  of  the  non-residence  of  the  lat- 
ter, held,  on  a  motion  to  discharge  the  attachment,  the  district  court  has 
the  legal  right  to  inquire  and  determine  whether  the  alleged  cause  of  ac- 
tion arose  wholly  within  this  state.  [Bullman  v.  Hulse,  38  Kan.  673, 7 
Fac.  Rep.  210.] 

• 

Error  from  Cherokee  district  court. 

Action  in  attachment  by  W.  B.  Stone  and  H.  Gove  against  L.  D. 
Boone.  The  plaintiffs  reside  in  Cherokee  county,  and  the  defendant 
in  Chicago,  Illinois.  The  plaintiffs  are  producers  and  operators  in 
lead  and  zinc  ore,  and  the  defendant  is  the  proprietor  of  sine  works 
at  Weir  City,  Cherokee  county.  On  the  second  day  of  October,  1879, 
the  plaintiffs  and  defendant  entered  into  atticles  of  copartnership  at 
Galena,  Cherokee  county,  in  accordance  with  which  the  business  of 
smelting  zinc  ore  was  to  be  done  at  Weir  City,  and  it  was  to  be  sold 
wherever  there  was  a  market.  The  plaintiffs  were  to  furnish  at  ihe 
zinc  works  black  jack  or  zinc  ore  sufiBcient  to  run  the  works,  and  the 
defendant  was  to  put  his  works  in  first-class  repair^  and  to  superiii- 


8I0NE  V.  BOONS.  247 

tend  aod  manage  the  same.    After  deducting  the  cost  of  material, 
ore^  labor,  etc.,  the  profits  of  the  venture  were  to  be  equally  divided.     A 

supplemental  contract  was  made  bv  the  parties  at  Chicago,  Uli- 
*33<    nois,  on  November  22,  1879,  whereby  the  defendant,  ^Boone, 

was  made  financial  agent  or  manager  of  the  partnership.  He 
was  to  sell  the  spelter,  collect  the  money,  and  generally  conduct  the 
business.  By  the  terms  of  the  first  agreement,  the  business  was  to 
continue  three  months  from  the  time  the  works  commenced  opera* 
tions,  which  was  October  17,  1879.  By  the  supplemental  agreement, 
the  time  was  extended  until  February.  1,  1880,  at  which  date  every- 
thing was  to  be  settled,  and  any  balance  paid  over  in  stock  or  cash. 
On  March  16,  1880,  plaintiffs  commenced  this  action.  The  petition 
averred  that  about  February  1,  1880,  the  parties  made  a  settlement, 
stopped  business,  and  took  an  account  of  the  receipts  and  expenditures, 
and  that  the  net  profits  were  $12,236.19,  one-half  of  which  is  due 
from  defendant  to  plaintiffs.  Two  other  items  were  set  forth  in  the 
petition:  Damages,  $8,000;  personal  property  on  hand  at  termi- 
nationof  partnership,  $469.30.  Judgment  was  claimed  for  $9,587.39. 
The  affidavit  for  attachment  stated  that,  upon  a  fair  adjustment 
of  partnership  accounts,  the  defendant  would  be  found  indebted  to 
plaintiffs  at  least  in  the  sum  of  $9,587.89.  The  affidavit  also  set 
forth  these  statutory  grounds  for  the  writ:  Firsts  non-residence;  ^ec- 
'  ond,  that  defendant  has  assigned  and  disposed  of  his  property  with 
intent  to  defraud,  hinder,  and  delay  his  creditors;  thirds  that  he 
fraudulently  contracted  the  debt  for  which  suit  was  brought.  Under 
the  writ  of  attachment,  the  sheriff  seized  property  of  the  defendant, 
of  the  value  of  $10,003.50.  On  April  5,  1880,  the  defendant  pre- 
sented his  motion  to  the  district  judge  to  discharge  the  attachment  as 
to  the  whole  of  the  property.  The  motion  was  heard  April  10, 1880. 
The  judge  held  the  first  ground  for  attachment  true;  that  the  second 
and  third  grounds  were  untrue ;  and  the  attachment  valid  for  $469.30. 
Thereupon,  at  the  request  of  the  plaintiffs,  they  were  allowed  four 
days  in  which  to  file  an  amended  affidavit  for  attachment.  This  was 
filed  April  13,  1880.  It  alleged  that  the  plaintiffs'  claim  was  com* 
posed  of  three  items :  Plaintiffs'  share  of  profits,  $0, 1 18.09 ;  damages 

on  contract,  $3,000;  personal  property  sold  defendant  on  set- 
*339    tlement,  $469.80.     The  sole  ground  for  *the  attachment  was 

''that  the  defendant  was,  on  the  sixteenth  day  of  March,  1880, 
and  now  is  a  non-resident  of  the  state  of  Kansas;  that  plaintiffs' 
canse  of  action  arose  wholly  within  the  limits  of  the  state  of  Kansas, 
prior  to  March  16,  1880.**  The  defendant  subsequently  filed  a  mo- 
tion to  discharge  a  portion  of  the  attached  property,  which  was  sus- 
tained on  May  11,  1880,  and  all  the  property  was  discharged  except 
enough  to  satisfy  a  judgment  for  $3,750,  and  costs ;  the  court  holding 
that,  as  to  the  $6,118.09  of  profits,  the  plaintiffs  were  not  entitled  to 
the  remedy  of  attachment  on  the  ground  of  non-residence. 
FT.  H.  Homor  and  W.  B.  Cowley,  for  plaintiffs  in  error. 
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Bennett  d  Bennett,  T.  P.  Andereon,  and  Blair  d  Perry,  for  defend* 
ant  in  error. 

HoRTON)  C.  J.  The  petition  avers  a  diBsoIution  of  partnership,  a 
settlement  between  the  parties,  an  aocounting,  and  the  finding  of  a 
balance.  The  affidavits  of  H.  Gove  (one  of  the  plaintiffs)  for  the  at- 
tachment and  service  by  pablioation,  and  other  proof  introduced  on 
the  hearing  of  the  motion  to  discharge  a  part  of  the  attached  property, 
make  it  qaite  clear,  however,  that  the  profitsof  $9,587.30,  alleged  to 
be  doe  the  plaintiffs  from  the  defendant,  are  on  an  unsettled  partner- 
ship account.  In  short,  it  is  the  sum,  in  the  language  of  one  of  the 
plaintiffs,  **that  upon  an  accounting  the  defendant  will  be  indebted 
to  the  plaintiffs.**  As  the  partnership,  by  the  provision  of  the  sup- 
plemental contract  of  November  22,  1879,  was  to  continue  only  to* 
February  1,  1880,  and  as  there  is  no  pretense  that  it  was  extended 
after  that  date,  we  may  assume  that  it  was  dissolved  as  alleged. 

Two  questions  are  therefore  presented  by  the  record:     First,  does 

it  appear  that  the  claim  upon  which  the  attachment  was  issued  is  a 

"debt  or  demand  arising  upon  contract,  judgment,  or  decree?" 

*S40     If  it  does  not  so  appear,  the  second  is,  did  the  *oause  of  action 

for  the  unascertained  profits  of  the  partnership  arise  wholly 

within  the  limits  of  Kansas  ? 

The  first  inquiry  is  answered  in  the  negative,  in  Treadway  v.  Byan, 
8  Kan.  *437;  yet  the  writer  of  this  opinion  is  compelled  to  say  that 
only  for  that  decision,  the  length  of  time  that  has  elapsed  since  it  was 
announced,  and  the  action  of  the  legislature  since,  he  would  be  dis- 
posed to  hold  that,  upon  principle,  the  contrary  doctrine  is  the  law. 
The  case  has  no  support,  as  he  thinks,  either  in  reason  or  the  aathor- 
ities.  Humphrey  v.  Matthews,  11  111.  471 ;  Goble  v.  Howard,  12  Ohio 
St.  165. 

The  writer's  views  on  this  subject  are  as  follows:  The  proviso  in 
subdivision  1  of  section  190  of  the  Code  has  reference  to  debts  or  de- 
mands founded  upon  contract,  judgment,  or  decree,  and  actions  sound- 
ing in  tort.  An  action^  after  dissolution  of  a  firm,  by  one  partner 
against  a  copartner  for  an  accounting,  and  to  recover  an  unascertained 
balance,  is  really  an  action  founded  on. contract.  A  partnership  is 
the  combination,  by  two  or  more  persons,  of  capital  or  labor  or  skill, 
for  their  common  benefit,  and  is  usually  constituted,  a0  between  the 
parties  themselves,  by  an  agreement  between  them  to  share  the  profits 
and  losses  of  their  joint  undertaking,  whether  it  have  reference  to  a 
trade  or  business,  or  merely  to  some  particular  adventure.  Each 
partner  has  a  kind  of  latent  but  vested  interest  in  his  share,  and  a 
proportionate  claim  against  every  partner  who  withholds  his  share, 
and  the  process  of  accounting  and  adjustment  gives  no  title,  but  only 
ascertains  its  extent  and  measure.  The  claim  for  the  to-be-aseer- 
tained  balance  is  based  upon  the  contract  to  share  the  profits  and 
losses,  and  it  no  more  arises  out  of  transactions  with  third  persons 
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than  the  claim  of  the  principal  against  an  agent  for  goods  and  mer- 
ehandise  sold  by  the  latter.  If  a  balance  is  really  due  a  partner  npon 
the  dissolution  of  a  firm»  if  he  has  a  jast  claim  for  money,  such  bal- 
ance and  such  money  are  to  be  ascertained  and  restored  to  him 
throngh  the  proceedings  of  a  court  on  accounit  of  the  contractual  re- 
lations of  the  members  of  the  firm,  and  the  failure  or  refusal 
*341  of  the  de*fendant  member  or  members  to  comply  with  the  con- 
tractual terms  of  the  partnership.  But  it  is  unnecessary  to 
pursue  this  line  of  argument. 

There  seems  to  be  running  through  the  entire  body  of  judicial  de- 
ciBions  the  doctrine  that  judges  ought  norto  disturb  prior  rulings  of 
the  same  court,  except  for  cogent  reasons ;  as  some  express  it,  ''only 
where  the  decision  is  flatly  absurd  or  unjust,"  as  the  certainty  of  the 
role  is  often  more  importapt  than  the  reason  of  it.  The  decision  of 
Treadway  r.  Ryan,  supra,  was  declared  in  1866;  it  has  stood  un- 
challenged for  nearly  fifteen  years;  it  has  been  copied  and  referred, 
to  in  various  text-books  as  the  law  of  this  state;  and  in  1870  the  leg- 
islature re-enacted  the  section  of  the  Code  of  1859  interpreted  by  that 
decision,  (Laws  1870,  c.  87,  §  4;)  therefore  it  is  not  improper  to  say 
the  law-making  power  of  the  state  adopted  the  judicial  construction 
given  to  the  statute  by  the  supreme  court  in  1866.  Hence  it  is  not 
wise  to  disturb  the  decision  by  establishing  another  rule,  although 
such  rule  seems  sounder  in  principle. 

We  pass  now  to  the  second  question.  It  appears  from  the  testi- 
mony that  the  zinc  ore  was  smelted  at  the  zinc  works  at  Weir  City, 
in  Cherokee  county ;  that  the  spelter  was  shipped  east  to  New  Tork, 
Chicago,  La  Salle,  and  other  places  outside  of  the  state,  and  sold  by 
defendant,  who  resided  at  Chicago,  Illinois.  The  proceeds  of  the  sales 
were  received  by  the  defendant  at  his  place  of  business  in  Chicago,  and 
disbursed  by  him  from  that  point.  On  February  2, 1880,  after  the  close 
of  the  partnership,  large  sales  to  purchasers  bad  not  been  accounted 
for  to  defendant;  at  least,  at  that  time  all  the  proceeds  had  not  been 
collected.  The  alleged  settlement  in  February  was  merely  the  exhi- 
bition of  a  statement  to  the  partners  by  J.  H.  Gross,  who  had  the 
management  of  the  business  of  the  firm  at  the  zinc  works,  of  an  ap- 
proximate estimate  of  the  partnership.  Some  items  of  this  statement 
were  unsatisfactory  to  plaintiffs.  At  the  institution  of  this  suit  de- 
fendant was  out  of  the  state.  No  final  or  other  balance  had 
*342  been  struck.  No  demand  had  been  made  upon  ^defendant  in 
the  state  for  any  particular  balance.  The  product  of  the  zinc 
works  had  been  sold  outside  of  the  state.  The  money  had  been  col- 
lected by  defendant  outside  of  the  state.  The  defendant  resided  out- 
nde  of  the  state.  The  default  of  defendant  to  account,  if  any  de- 
fault occurred,  was  outside  of  the  state.  The  selling  of  the  spelter, 
and  the  collection  of  the  proceeds  by  the  defendant,  were  within  the 
literal  terms  of  the  articles  of  partnership,  as  the  defendant  was  con- 
stituted the  financial  agent  or  manager  of  the  firm;  therefore^  in  all 
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these  matters,  he  committed  no  wropg  and  violated  no  right.  Upan 
these  facts,  it  cannot  be  paid  that  the  caose  of  action  established  on 
the  motion  to  discharge  a  part  of  the  property  arose  wholly  within 
the  limits  of  this  state. 

The  connsel  for  plaintiffs  contend  that  the  court  had  no  legal  right 
or  authority  to  inquire,  on  a  motion  to  discharge  the  property,  whether 
the  cause  of  action  arose  wholly  within  the  state,  upon  the  theory 
that  subdivision  1  of  section  190  of  the  Code  confines  such  inqniry 
to  the  trial  of  the  issues  joined  upon  the  pleadings.  We  think  other- 
wise. The  trial  referred  to  at  the  close  of  the  subdivision  is  the  trial 
(bearing)  on  the  attachni^nt.  Any  other  construction  defeats  the 
purpose  of  the  statute,  and  is  contrary  to  its  spirit.  The  other  causes 
of  attachment  do  not  have  to  be  proved  on  the  trial  of  the  issues  in 
the  action,  and  we  perceive  no  good  reason  for  holding  that  the  ex- 
ception was  intended  by  the  legislature  in  subdivision  1. 

The  order  and  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


*S4S    *  William  G.  Sloan,  County  Clerk,  and  others  v.  David  Bbxbs. 

July  Tenn,  1880. 

1.  Municipal  Corporation:  Sidewalk  Tax:  Ordinance.  Where  a  dty 
ordinance  is  passed  in  a  city  of  the  third  class,  requiring  the  abutting  lot- 
owners  to  build  a  certain  plank  sidewalk, and  B.,  an  abutting  lot-owner, 
does  not  build  any  portion  of  such  sidewalk,  and  afterwards  a  stone  side- 
walk is  built  by  the  city  officers,  and  the  city  then  passes  another  ordinance 
making  an  appropriation  out  of  the  general  revenue  fund  to  pay  for  such 
sidewalk,  and  afterwards  (and  after  November  15th  of  that  year)  a  tax 
is  certified  to  the  county  derk,  and  entered  on  the  county  tax-roll  against 
the  abutting  lots  to  pay  for  such  stone  sidewalk,  Tield,  that  such  tax  is 
illegal,  for  the  reason,  among  others,  that  no  ordinance  was  ever  passed 
requiring  said  stone  sidewalk  to  be  built  or  making  any  assessment  or 
levying  any  tax  to  pay  for  the  same,  and  that  such  cities  have  no  power 
to  build  sidewalks,  or  to  make  assessments,  or  to  levy  taxes,  except  by 
ordinance.  [Marion  Go.  v.  Barker,  25  Kan.  *260;  Tull  v.  Boyston,  ^ 
Kan.  619,  2  Pac.  Bep.  866.]  i 

[2.  Case  Made :  Power  of  Judge.  A  judge  of  the  district  court,  in  settling 
a  case  made  for  the  supreme  court,  has  the  power,  on  his  own  motion  or 
at  the  suggestion  of  either  party,  and  before  signing  such  case  made,  to 
make  such  alterations  in  the  case  made,  such  erasures  and  additions,  as 
may  be  necessaiy  to  make  the  case  speak  the  truth.]  * 

^See.  also,  Hentig  v.  Gilmore,  88  Kan.  384,  6  Pao.  Bep.  804, 

*See,  also.  Building  Ass'n  ▼.  Beebe,  po$i,  *868;  Hammeralon^  ▼.  Hockett,  80 
Kan.  61,  1  Pac.  Rep.  41.  8ee  notes  to  IngersoU  t.  Yatea,  81  Kan.  *80;  Missouri, 
K.  &  T.  By.  Co.  V.  Fort  Scott,  15  Kan.  ♦435. 
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rror  from  Saline  distriot  oonrt. 

stion  brought  by  Beebe  against  William  C.  Sloan,  ooanty  clerk  of 
le  county,  J.  B.  Hamilton,  the  treaaater  of  said  county,  tbe  city 
alina,  and  the  Salina  Building,  Saving  &  Trust  Association,  to 
in  an  injuactioa  restrainiag  the  defendanta  from  collecting  cer- 
taxes,  and  from  obtaining  or  issuing  certain  tax  deeds.  Trial 
le  court  at  the  November  term,.1878,  and  judgment  for  the  plain- 
The  defendants  bring  the  case  here. 
kn  Foiter,  for  plaintiffs  in  error. 
larleM  A.  HUler,  for  defendant  in  error. 

lLbntihe,  J,     On  the  ninth  day  of  September,  1878,  the  defend- 
in  error  commenced  his  action  in  the  district  court  of  Saline 
ty  to  obtain  an  injunction  restraining  plaintiffs  in  error,  who 
defendants  below,  from  the  collection  of  certain  taxes,  and  from 
obtaining  oi  iasning  certain  tax  deeds.     On  the  same  day  a 
restraining  order  was  issued  by  the  judge  'of  said  court,  at 
chambers.    Plaintiffs  in  error  filed  a  general  denial,  and  upon 
ifteenth  day  ot  October,  1878,  upon  a  hearing  before  said  judge, 
nporary  order  of  injunction  was  granted.     At  the  November  term, 
';  a  trial  was  had  before  the  ooort  in  the  said  district  court,  and 
lourt  made  special  findings,  as  fallows : 
he  court  liuda  the  toUowing  conclusions  of  fact: 

int.  That  it  is  admitted  by  the  parties  on  the  trial,  in  open  court,  that 
afendant  W,  C.  Sloan  was,  at  the  commencHmeut  of  this  suit,  the  county 
of  this  countj,  and  acting  as  such ;  that  the  defendant  J.  B,  Hamilton 
iounty  treasurer,  and  acting  as  such;  that  the  defendant  city  was  duly 
axed  and  acting  aa  a  city  of  the  third  daas,  and  had  been  and  was  such 
ig  the  times  covered  by  this  controversy;  tliat  the  defendant  association 
orporation  under  the  laws  of  this  state,  duly  organiKed  and  acting,  and 
nch  during  all  the  time  hereinafter  mentioned;  that  the  witness  herein- 
introduced,  F.  H.  Wildman,  waa  city  clerk  of  said  defendant  city  for 

ear  from  the day  of  April,  1875,  and  thai  one  £.  E.  Bowen  waa 

city  clerk  for  the  year  previous,  (1874;)  that  plaJntiQ  herein. Beebe,  was 
igal  and  acting  county  clerk  of  Saline  county  during  the  years  of  1874 
.375;  that  plaintiff  was  the  ownerandbolderinfee-simpleof  the  lots  and 
described  in  tJie  petition,  and  during  the  times  therein  set  foi-tli;  that 
)laintitt  was  a  shareholder  in  said  defendant  association  on  January  1, 
and  mortgaged  the  propeity  described  in  the  petition  to  said  association 
loan;  that  the  defendant  city  built  and  paid  for,  at  the  rate  of  43c.  per 

r  foot,  on  said  plaintiff's  lots,  at  the  total  cost  of  S ,  in  the  years 

and  1875.  the  sidewalk  in  plaintiffs  petition  msotioned ;  that  the  ordi- 
)  paased  by  said  city,  directing  saidsidewalk  to  be  built,  directed,  ordered, 
iroclaimed  it  t«  be  built  of  pine  boards,  plank,  and  joists,  wtiileaaid  side- 
was  in  fact  built  wholly  of  atone;  that  said  lota,  in  the  petition  named, 
sold  for  the  taxes  of  1875,  and  a  tax  deed  was  due  defendant  association 
id  lots  Nos.  27,  26,  and  29,  on  the  face  of  the  records  and  papers,  on  the 
of  September.  1878,  for  it  had  taken  out  and  held  by  assignment  from 
ounty,  on  the  eleventh  day  of  July,  1877,  tax-sale  certiflcatea  in  com- 
mon form;  that  a  part  of  the  taxes  covered  by  said  sale  of  1875,  and 
by  the  tax  certiQcat«s  of  defendant  ae^sociation,  was  the  sidewalk 
tax  above  named ;  that  plaintiS  Beebe  has  ever  refused  toiecoguiza 
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the  validity  of  said  sidewalk  tax,  and -ever  resisted  the  same;  that  the  lots  in 
plaintiff's  petition  mentioned  were  yaeantand  onoocupied  from  the  dale  of  the 
levy  of  this  tax  to  the  present  time,  and  that  none  of  defendants  has  ever 
bad  any  possession  of  them. 

** Second.  From  the  testimony  the  court  finds  that,  in  addition  to  the  ordi- 
nance above  named  directing  said  sidewalk  to  be  bnilt,  and  how  to  be  built, 
etc.,  there  was  an  ordinance  (or  ordinances)  making  an  appropriation  from 
the  city  treasury  for  the  payment  of  J.he  same  to  the  contractor  or  builder  of 
such  walk,  and  none  other.  There  was  no  ordinance  making  an  assessment 
or  levy  of  cost  of  such  walk  against  said  lots',  or  the  owner,  and  no  notice  to 
plaintiff  by  the  city  to  build  said  walk,  or  of  its  cost,  or  demand  for  pajmeat 
of  same,  save  the  constructive  notice  given  by  the  proper  publication  of 
said  two  ordinances  above  named,  and  there  is  no  proceeding,  order,  finding, 
or  notice  of  or  about  this  sidewalk  on  the  journal  of  the  city,  or  in  its  coun- 
cil proceedings. 

"Third,  The  proceedings  on  the  part  of  the  city  with  reference  to  building 
such  walk  and  making  a  tax  against  snch  lots  for  such  walk,  other  than  the 
two  ordinances  above  named,  were  as  follows :    After  the  ordinance  directing 
Buch  walk  to  be  built,  the  council  advertised  (in  what  way  does  not  appear)  for 
bids  for  such. work,  and  let  the  same  in  writing  to  the  lowest  bidder;  that  then 
the  whole  matter  was  referred  to  the  committee  of  the  council  on  'streets  and 
sidewalks,'  which  looked  after  the  building,  measured,  and  accepted  the  same. 
figured  upon  and  decided  the  amount  due  the  contractor,  orally  reported  that 
amount  to  the  city  council,  and  they  passed  the  ordinance  of  payment;  that 
said  committee  also  gave  to  the  city  clerk  (the  witness  P.  U.  Wildman)  the 
numbers  of  the  lots  on  which  sidewalks  had  been  built,  and  the  number 
ot  feet  of  each  lot,  and  the  said  city  clerk  on  tliese  data  figured  upon  and  de- 
cided (under  the  said  contract  with  the  contractor,  I  suppose, — it  does  not 
appear  how)  the  amount  due  upon  each  lot,  and  this  he  put  into  his  statement, 
and  thus  made  up  the  levy  or  amount  of  sidewalk  tax  against  each  lot,  and 
returned  it  to  the  county  clerk,  and  it  was  filed,  and  is  the  certified  statement 
from  which  is  found  and  was  taken,  in  that  office,  the  amount  of  sidewalk 
tax  against  each  lot,  and  the  same  put  on  the  tax-roll  in  the  manner  herein- 
after set  forth. 
♦346      ''Fourth,  That  the  above-named  P.  H.  Wildman  (city  clerk)  *was, 
during  the  term  of  office  of  plaintiff  as  county  clerk  as  aforesaid,  twice 
duly  appointed  in  writing  as  deputy  county  dork,  and,  aftei^  working  awhile 
under  each  appointment,  was  by  said  plaintiff  discharged  from  further  duty 
in  his  said  office,  and  from  this  plaintiff  understood  and  intended  to  revoke 
his  said  appointment  as  deputy;  but  he  never  did  revoke  his  said  appointment 
in  writing;  that  said  Wildman  accepted  said  last  discharge  some  time  in  the 
spring  of  1875,  and  went  about  other  business,  one  of  which  was  city  clerk 
aforesaid. 

''Fifth.  That  said  Wildman,  after  so  leaving  said  office  of  county  clerk,  and 
while  city  derk  as  aforesaid,  after  filing  his  said  certified  statement  of  the 
sidewalk  tax  In  question,  in  the  county  clerk's  office  as  aforesaid,  and  after 
the  fifteenth  day  of  November,  1875,  and  after  the  tax-roll  had  been  by  the 
county  clerk  made  up  and  turned  over  to  the  county  treasurer,  and  he  had 
begun  to  and  was  collecting  taxes  for  that  year,  and  had  full  possession  of  said 
tax-roll,  went  to  the  county  clerk's  office,  took  the  [his]  certified  statement  of 
these  taxes,  and,  claiming  in  his  own  mind  to  be  deputy  county  clerk,  put  in 
his  own  hand  such  taxes  and  charges  on  the  tax-roll  opposite  the  respective 
lots  of  plaintiff  and  others,  where  they  now  remain,  and  adl  without  the  [ 

knowledge  of  plaintiff  at  the  time,  though  plaintiff  was  then  idone  perform- 
ing the  duties  of  said  office  of  county  clerk. 

"Sixth.  That  plaintiff  claims  that  he  has  overpaid  the  defendant  association 
on  his  said  loan  more  than  enough  to  cover  the  tax  certificates  now  held  by  it 
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lese  lots;  that  defendant  tkaaocl&tlan  di^ma  tb 
t  on  said  loan  over  and  above  these  taxes  or  cei 
icatee  held  by  association  on  said  three  lota  of 
eventh.  That  defendnat  association  had  not  de 
Scales  when  this  suit  was  commenced,  but  int 
ptember,  (next  day  after,)  and  would  have  doi 
t  ii<^  been  for  the  restraining  order  issued  Bt  i 

^tghth.  The  said  stone  sidewalk  built  was  a  ve 

got  out  of  place  and  repair,  and,  as  compared  i 

>ed  in  the  ordinance,  is  Inferior,  but  cost  12  cer 

:ouncil  could  then  have  got  the  other  [wood]  wi 

able  price  for  the  work  at  thnt  time. 

*"Nlnth.  That  on  the  seventh  day  of  Septei 

commencement  of  this  suit,  the  plaintiff  ten 

aurer,  all  taxes  due  upon  the  lots  in  said  petition 

he  tax -roll  save  the  sidewalk  tax  In  question,  v 

to  pay,  and  the  said  tender  was,  by  said  counti 

d. 

Tenth.  Tliat  in  said  mortgage  of  plaintiff  to  d 
nter  alia,  the  following  clause  or  condition,  to-' 
«raof  said  Saiina  Building,  Saving  &  Trust  Assi 
or  cause  to  be  paid  the  said  taxes  and  assessm 
charge  them  against  said  parly  of  the  first  part 
rhe  conrt  also  found  the  foUowiog  cODclosii 
nj  That  said  claimed  sidewalk  tax  fa  illegal. 

(2)  That  said  claimed  sidewalk  tax  was  not  pro] 
nty  as  a  tax  for  the  year  1875. 

(3)  That  said  plaintiff,  having  tendered  to  the  c 
es  due  on  the  property  in. his  petition  mentioned 
Ills  suit,  is  entitled  to  an  injunction  against  the 
association,  and  is  also  entitled  to  an  injunctioi 
orcement  of  said  sidewalk  tax  by  the  county  or  < 

(4)  That,  quare,  is  not  defendant  association  ( 
I  mortgage  mentioned,  from  taking  out  tax-sah 
'?    ShoiUd  not  it  hold  the  tax  as  a  charge  again 

Pbe  defendants  below  made  a  motion  to  8( 
aw  and  for  a  new  trial,  and  requested  the  ( 
lal  finding  of  fact,  that  the  said  sidewalk  v 
it,  and  vas  a  benefit  to  said  David  Beebe; 
3d  and  excepted  to.  A  perpetnal  injancti 
Tt  against  all  the  plaintiffs  in  error,  and 
m ;  to  which  mlings  exceptions  were  saved 
i  in  error.  The  plaintiffs  in  error  Bnbmitt 
T,  the  judge  who  tried  this  case,  a  case  ma( 

of  amendment  of  defendant  in  error. 
t8     many  erasnres  and  additions  to  the  : 

and  over  and  above  those  snggested  I 
i  plaintiffs  in  error  objected  and  ex«epte< 
r  bring  the  case  here  to  reverse  said  judgn 
^be  first  point  made  by  plaintiffs  in  error  ii 
snres  and  additions.     Now,  it  is  the  opintc 
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judge  of  the  district  court,  in  settling  a  case  made  for  the  sapreme 
court,  has  the  power,  on  his  own  motion  or  at  the  suggestion  of  either 
party,  and  before  signing  such  case  made,  to  make  such  alterations 
in  the  case  made,  such  erasures  and  additions,  as  may  be  necessary 
to  make  the  case  made  speak  the  truths  And  it  is  not  shown  that 
anything  different  from  this  was  done  in  this  case. 

But  passing  to  the  main  question  in  the  case, — was  said  perpetnal 
injunction  properly  granted?  or,  in  other  words,  was  said  sidewalk 
tax  illegal,  or  not? — we  think  that  the' tax  was  illegal,  and  therefore 
that  the  injunction  was  properly  granted. 

It  appears  that  the  city,  by  its  mayor  and  council,  passed  an  or- 
dinance requiring  in  substance  that  the  plaintiff  and  other  abntting^ 
lot-owners  should  build  a  certain  kind  of  plank  sidewalk  on  the  west 
side  of  Santa  Fe  avenue  in  said  city.     The  plaintiff  did  not  baild  any 
portion  of  said  sidewalk.    Afterwards  the  city  officers,  without  any 
ordinance  being  passed  therefor,  built  a  stone  sidewalk  in  plaee  of  said 
contemplated  plank  sidewalk.    The  city  afterwards  passed  an  ordi- 
nance appropriating  money  out  of  the  general  revenue  fund  to  pay 
for  said  stone  sidewalk,  but  never  passed  any  ordinance  assessing  or 
levying  any  tax  against  the  abutting  lot-owners  or  their  lots  to  pay 
for  such  stone  sidewalk.     Indeed,  the  city  passed  only  two  ordinances 
with  reference  to  the  matter, — one  ordering  the  building  of  said  plank 
sidewalk,  and  the  other  ordering  an  appropriation  from  the  general 
revenue  fund  to  pay  for  said  stone  sidewalk.     Some  of  the  city  oflScers, 
however,  without  an  ordinance,  assessed  the  tax  in  controversy  against 
the  abutting  lots  to  pay  for  said  stone  sidewalk.     Now,  we  think 
*349     said  tax  is  illegal,  because  there  was  no  ^ordinance  requiring 
or  authorizing  said  stone  sidewalk  to  be  built ;  and  there  was 
no  ordinance  requiring  or  authorizing  an  assessment  of  a  tax  to  pay 
for  the  same.     No  power  is  given  to  citieis  of  the  third  class  to  build 
sidewalks,  or  to  make  an  assessment  to  pay  for  the  same,  except  by 
ordinance.     Gomp.  Laws  1879,  p.  192,  §  S4.     Besides,  while  all  side- 
walk taxes  or  assessments  in  cities  of  the  third  class  must  be  certified 
by  the  officers  thereof  to  the  county  clerk,  so  that  he  may  place  them 
on  the  county  tax-roll  for  coUection,  (Gomp.  Laws  1879,  p.  194,  §  4:'6,) 
and  while  such  taxes  or  assessments  should  be  so  certified  on  or  be« 
fore  August  25th  of  each  year,  (Id.  p.  956,  §  82,)  and  while  the  county 
clerk  should  immediately  alter  that  time  place  them  upon  the  tax-roU 
of  his  county,  and  should  complete  such  tax*roll  and  hand  it  to  the 
county  treasurer,  and  charge  the  county  treasurer  with  all  the  taxes 
placed  thereon,  all  on  or  before  the  first  day  of  November  in  each  year, 
(Id.  p.  956»  §  84,)  and  while  all  the  taxes  for  any  particular  year  be- 
come due  on  the  first  day  of  November,  and  then  become  a  lien  on  real 
estate,  (Id.  p.  956,  §  85,)  and  are  to  be  paid  by  the  then  owner  of  the 
real  estate,  and  not  by  his  grantee  if  the  real  estate  shonld  afterwards 
be  conveyed,  (Id.  p.  956,  §  86,)  and  while  the  county  clerk,  as  a  fin- 
ishing touch,  should,  on  or  before  November  15th,  transmit  to  the 
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or  of  state  a  statement  showing  the  total  amom 
B  county, /or  aUpurpote»  tn  tuck  year,  (Id.  p.  9 
partionlar  oaae  the  sidewalk  tax  wat  not  even  cert\ 

until  November  16th,  which  was  some  time  after 
delivered  the  tax-roll  to  the  coant;  treasurer, 

the  tresBorer  bad  commenced  to  collect  the  taxe 

aftez  November  16th  it  was  before  this  sidewal' 

le  tftx-toll,  is  not  very  definitely  shown.     It  n 

id  on  the  tax-roll  the  next  day,  or  some  time 

I  it  was  placed  on  the  iai-rolt,  it  was  placed  the 

knowledge  or  oonseot  of  the  county  clerk,  hy  a 

previoDsiy  heen  appointed  deputy  "county  olt 

not  at  that  time  doing  any  business  in. the  con: 

16  judgment  of  the  court  below  will  be  afiSrmed, 

3ver.  that  the  tender  made  by  the  plaintiff  to  the 

ept  good. 

Si  the  justices  oonflurring.) 


8t.  Loom  A  8.  F.  Rt.  Co.  ».  T^omab  P.  1 

Jul7  Term,  1880. 

AOroada:  BtoofcLawof  1874:  Flesding.  Thestocb 
provision  for  the  recovery  rf  a  reasonable  attorney's  f 
tion  of  a  suit  for  damages  for  injuring  or  killing  stoc 
of  railroads;  therefore  there  Is  less  reason  for  favorin 
defective  complaints  in  those  actions,  than  in.  the  oi 
menced  In  justices'  courts.' 

:  Venue:  Billof  FartionlarB.    In  an  action  pr 

stock  law  of  1874,  thp  bill  of  particulars  m  uat  state  or  a 
was  Injured  or  killed  in  the  county  in  which  the  suit  v 

Inor  from  Crawford  district  court, 
.otion  under  the  stock  law  of  1874,  brought  by  B; 
way  company,  to  recover  damages  for  killing  a  n 
ntiff.  Trial  at  the  April  term,  1880,  of  the  dii 
jment  for  the  plaintiff  for  f  90  as  damages,  (36  a 
for  costs. 

r.  H.  Harding,  for  plaintiff  in  error. 
a«.  T.  Bridgent,  for  defendant  in  error, 

HoBTOM,  C.  1.     On  November  1 3,  1879,  the  di 

1     brought  his  aotioo  under  the  stock  law  of  1^8' 

tide  of  the  peace  in  Crawford  county,  \^  leco 
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the  killing  of  a  mare  belonging  to  him.  Judgment  was  rendered  by 
the  justice  of  the  peaee  against  the  plaintiff  in  error,  from  which 
judgment  an  appeal  was  taken  to  the  district  court.  The  ease  wma 
tried  at  the  April  term,  1880,  of  the  district  court  of  Crawford  ooanty. 
The  plaintiff  in  error  objected  to  the  introduction  of  any  evidence,  on 
the  ground  that  no  cause  of  action  was  stated  in  thebillof  particalars 
or  petition.  The  objection  was  overruled  bj  the  court.  This  mas 
error.  The  statute  requires  that  the  action  shall  be  brought  in  the 
county  in  which  the  animal  was  killed,  and  there  is  an  entire  omissioii 
of  any  such  allegation  in  .the  complaint.  No  cause  of  action  was 
stated.  Kansas  Pac.  By.  Co.  v.  Taylor,  17  Ean.  566;  Hadley  ▼.  Cen- 
tral Branch  U.  P.  B.  Co.,  22  Kan.  *359. 

Of  course,  when  the  court's  attention  was  directed  to  thiscHnisaion 
in  the  pleading,  it  might  have  authorized  the  omission  to  be  supplied 
by  amendment,  but  no  order  or  motion  was  made  to  that  effect,  and  the 
objection  ought  to  have  been  sustained.     In  actions  under  the  atock 
law  of  1874,  a  reasonable  altorney's  fee  for*  the  prosecution  of  the 
suit  is  recoverable  in  favor  of  the  plaintiff;  and  therefore  there  is  less 
reason  for  favoring  defective  pleadings  in  these  actions  than  in  the 
ordinary  cases  commenced  in  justices'  courts.     In  this  case,  thirty- 
five  dollars  was  allowed  as  attorney's  fee.    Certainly,  where  the  atat* 
ute  contemplates  the  employment  of  an  attorney  before  the  jnatice, 
and  provides  for  compensation  to  be  recovered  from  the  opposing 
party,  the  attorney  engaged  should  at  least  be  careful  to  see  that  the 
complaint  states  facts  essential  to  a  cause  of  action;  and  if  it  fails 
so  to  do,  on  the  first  objection  to  any  substantial  omission,  it  should 
at  once  be  corrected  by  amendment. 

The  judgment  will  be  reversed,  and  the  case  remanded. 

(All  the  justices  concurring.) 


^352         ^lowA  T.  Shivbly  v.  H.  Y.  Bubsor  and  others. 

July  Term,  1880. 

Limitation :  Section  28  of  Code  Constmed.  Section  28  of  the  Code  oper* 
ates  simply  to  continue  alive  a  right  of  action  for  one  year  after  failure 
of  prior  action  otherwise  than  upon  the  merits,  and  was  not  intended  ta 
limit  the  general  power  of  transferor  rights  of  action  founded  upon  con- 
tract, or  the  right  of  the  transferee  to  sue  in  his  own  name.  [Thorn- 
burgh  V.  Cole,  27  Kan.  490.] 

Error  from  Miami  district  court. 

Action  brought  by  Shively  against  Beeson  and  four  otherB  upon  a 
certain  promissory  note.  The  petition  (cinrt  and  title  omitted)  is  ^ 
follows : 


BHJTELY  V.  BEBSOH. 

"he  plalntifft  Iowa  T.  Shive);.  complains  of  the  said  defei 
le  sixth  da7  of  April,  1870,  the  defendant  H.  V.  Beeeon  e) 
^  hiB  promissoijnoteln  wiitiDgofthatdateto  W.  T.Sb 
a  Ward,  in  the  woida  following,  to-wit: 
,500.  Faou,  KiNau,  J 

Pif  teen  months  after  date,  we  promise  to  pay  to  the  order  ol 
ilian  of  Ida  Ward,  fifteea  hundred  dollarsi  with  8  per  oei 
mi  Crom  date  until  paid.    Yuliie  received.  H. 

!hat  prior  to  the  delivery  of  scdd  promissory  note  the  defen< 
knd  A.  J.  Shannon  indorsed  the  same  as  guarantors. 
lalntiO  further  states  that  on  the  seventh  day  of  July,  1 
sly.  late  the  guardian  of  the  said  Ida  Ward  as  aforesaid 
to  oneA.Q.  McEenzieand  Wm.  Crowellforavaluablecoi 
on  the  ninth  day  of  July,  1874,  the  said  A.  G.  McKenzle  a 
led  their  petition  in  this  court  against  the  said  H.  Y.  Beei 
A.  J.  Shannon,  and  A.  Wilgus,  assignee  of  Ida  Ward  ( F 
aiita  were  duly  served  with  process  in  said  case,  and  thai 

pending  in  said  court,  till  about  the  twenty-flrst  day  of 
□  tlie  same  was  duly  dismissed  without  prejudice  to  anoth 
BHid  plaintifls,  A.  Q.  McEenzie  and  Wm.  Crowell,  ceasi 
a  any  further  interest  in  the  said  promisaory  note  by  rea 
ment. 

"Plainttlf  further  satth  that  she  Is  now  the  owner  and 

(       note,  and  that  on  the da,yof  Octoher,  1879. *the 

Eenzie  duly  assigned  said  promissory  not«  to  this  plaint 

the  said  Wm.  Crowell  refused  to  aaaign  said  note  to  t 
ited  BO  to  do,  and  still  does  so  refuse;  and  she  further  sa 
teenth  day  of  Octoher,  1879.  the  said  Wm.  T.  Shively  du 
interest  in  said  note  to  her  for  a  valuable  consideration,  and 
is  the  owner  and  holder  of  said  promissory  note,  and  that 
been  paid,  but  that  there  Is  nuwdue  from  said  defendants, 
k.  Colton,  A.  J.  Shannon,  and  A.  Wilgus,  assignee  of  H. 
said  plaintia  on  said  note,  the  sum  of  fifteen  hundred  do 
interest  thereon  at  8  per  cent,  from  the  sixth  day  of  April 
Tbe  plaintiff  further  saith  that  the  defendant  A.  Wilgus  e 
gnee  of  said  H.  Y.  Beeson  under  an  assignment  by  said  E 

A.  Wilgua  for  the  benefit  of  creditors,  but  plaintiff  avei 
iment,  if  any  was  made,  was  and  is  fraudulent  and  void  : 
r.  Shively,  or  said  W.  T.  Shively  aa  guardian  of  Ida  Ward, 

plaintiff.  And  the  plaintiff  avers  that  the  said  Wm.  Cro 
st  In  aaid  promissory  note. 

Wherefore,  the  said  plaintiff  prays  judgment  against  the  i 
,  as  principal,  and  against  the  aaid  O.  A.  Colton  and  A. . 
rantors,  and  the  aaid  A.  Wilgus,  aa  assignee  of  the  said 
tbe  snm  of  flfteen  hundred  dollars,  together  with  interest 
r  of  8  per  cent,  per  annum,  besides  the  costs  of  salt,  and  tha 
veil  b«  adjudged  to  have  no  Interest  wbaterer  In  this  case 
[ng  from  sidd  promissory  note." 

*be  note  was  indorBed  aa  follows: 

Q.  A.  OOLTOH.    A.  J.  SHAHmm." 

Jnly  7,  1874.    I  asalgn  the  within  note  to  Wm.  Crowell 

izl«,  my  sureties  as  guardian  of  Ida  Ward. 

"W.  T.  Shivblt,  Guardian  of 
-V.24K— 17 
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"Paoul,  Kambas,  October ,  1879- 

"I  aasig^  all  the  right  and  title  that  I  may  have  aoqaired  bj  Tiztoe  of  an 
assignment  made  to  mjself  and  Wm.  (^wel]»  by  W.  T.  Shiye^y,  latA  guard- 
ian of  Ida  Ward,  to  a  certain  note,  of  date  April  6, 1870,  given  by  H.  V.  Bee- 
son  and  secured  by  A.  J.  Shannon  and  G.  A.  Colton,  for  {•1,500) 
*354      flf*teen  hnndred  dollars,  bearing  interest  at  8  per  cent,  per  annum, 
to  Iowa  T.  Shiyely,  without  any  recourse  upon  me. 

''A.  O.  MoKkkxds." 

'*I  assign  my  interest  in  the  within  note  to  Iowa  T.  Shively,  October  13, 
1879.  W.  T.  SHIVXX.T." 

To  the  petition  the  defendants  filed  a  general  demurrer,  which  wfts 
heard  and  sustained  at  the  February  term,  1880,  of  the  district  eoart, 
and  a  judgment  was  rendered  accordingly  for  the  defendants.  The 
plaintiff  brings  the  case  here. 

Wm.  B.  Brayman,  for  plaintiff  in  error. 

Notwithstanding  section  23  of  the  Civil  Code,  and  the  case  of  McWhirt  t. 
McKee,  it  is  claimed  by  the  defendants  that  this  was  a  personal  right  which 
could  not  be  assigned,  and  that  section  23  must  be  strictly  construed,  and 
that  the  exception,  'Mf  he  die,  and  the  cause  of  action  survive,'*  his  represen- 
tatives may  commence  a  new  action  within  one  year  after  the  reversal  or  fail- 
ure, limits  the  right  to  bring  the  action  to  him  and  to  his  legal  representatfves. 
With  such  a  construction,  what  becomes  of  the  provisions  of  our  legislature, 
that  this  Code  shall  be  libeially  construed  with  a  view  to  substantial  justice, 
as  require  by  section  115?    By  whiUi  construction  of  law  or  provision  of  our 
statute  is  a  person  deprived  of  the  right  to  sell,  assign,  and  transfer  a  prom> 
issory  note,  even  after  due?    Does  the  fact  that  he  has  attempted  to  collect 
the  same,  and,  for  reasons  of  his  own,  has  dismissed  his  action,  deprive  him 
of  any  such  right?    Can  it  make  any  difference  to  the  defendants  that  the 
note  passed  to  the  plaintiff  by  assignment,  and  not  by  descent  to  his  1^^  rep- 
resentatives? 

Section  27  of  the  Code  seems  expressly  to  authorize  the  assignment  of  a  thii^ 
in  action,  subject,  however,  to  any  legal  set-off.  Section  26  provides  that  the 
action  must  be  in  the  name  of  the  real  party  in  interest.  At  oommon  law  the 
action  would  have  to  be  brought  in  the  name  of  the  assignor  for  Uie  benefit 
of  the  assignee;  but  our  Code  (section  26)  provides  that  the  action  miutt  be  in 
the  name  of  the  real  party  in  interest,  thus  doing  away  with  the  fto> 
*d55  tion  of  the  common  law,  and  with  the  *force  of  the  decision  in  the 
case  of  Williams  v.  Council,  4  Jones,  (N.  C.)  206,  relied  on  by  thede- 
fendants.  This  case  was  decided  upon  a  statute  differing  vndc^  item  inor 
own.  See,  also,  Arglasse  v.  Muschamp,  1  Yem.  74;  1  Psara.  Cont*  195, 196; 
Edw.  Bills,  208,  209. 

Defendants  rest  their  case  on  the  common-law  rule  ''that  no  possibilifyi 
right,  title,  or  thing  in  action  can  be  granted  to  third  persona,''  as  it  was 
thought  that  a  different  rule  would  be  the  occasion  of  multiplying contentionB 
and  suits,  and  as  it  would  in  effect  be  transferring  a  lawsuit  torn  mere  straoget 
''Courts  of  equity  have  long  since  totally  disregarded  this  nicety.  They  te- 
cordingly  give  effect  to  assignments  of  trusts,  possibilities  of  trustSt  contiii- 
gent  interests,  and  expectancies,  whether  they  are  in  real  or  personal  estate, 
as  well  as  to  assignments  of  ehos&t  in  aetUm*  Svery  such  ascignment  is  con- 
sidered in  equity  as  in  its  nature  amounting  to  ardedarafcion  of  trust,  and  to 
an  agreement  to  permit  the  assignee  to  make  use  of  the  name  of  the  assignor 
in  order  to  recover  the  debt  or  to  reduce  the  property  into  possession.  **  2  Stoiy* 
£q.  Jur.  §§  1040, 1054, 1521,  and  cases  cited.     See,  alsa,  Ford  t.  Langel  4 
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•ton  d  Bdktr,  for  dBfendanta  in  error, 
plaintiff  seeks  to  evade  the  statute  of  lirultations  bf  p]eadii 
was  brought  upon  the  note  by  former  hoHera  thereof,  on  the 
J,  1874,  and  that  that  action  was  dismissed  without  prejudlct 
r-Brst  day  of  October,  1876.  So  it  appears  from  the  petition 
it  action  waa  brought  within  a  year  from  the  time  the  former  t 
oed.  The  qaestion  presented  is  whether  the  case  stated  in  tb 
within  the  exception  prescribed  in  section  23  of  the  Civil  O 
ff  in  this  action  seeks  to  get  the  benefit  of  an  exception  to  tl 
Unless  she  brings  her  case  within  the  exception,  the  actii 
be  maintained.  The  statute  contemplates  that  the  plaintil 
*the  same  as  in  the  original  suit,  except  in  case  of  his  deat 
caseof  the  death  of  theoriginalpiaintift,  then  his representa 
thin  the  year.  And  it  is  only  in  case  of  thedeath  of  iheorigi 
it  any  other  than  the  original  plaintiff  is  allowed  to  institute  a 
is  no  averment  that  the  plaintiffs  in  the  original  suit  are  dead, 
fl  suee  as  assignee  of  the  origlnai  plaintiffs.  The  legislature 
]een  apprehensive  lest  injustice  should  be  done  litigants  whc 
I  due  diligence  by  suing  within  the  time  prescribed  by  the  sti 
lot  yet  had  a  decision  upon  the  merits.  But  in  providing  fc 
I  of  diligent  litigants  who  have  not  had  the  benefit  of  a  decii 
irits,  it  did  not  intend  to  give  a  plaintiff  the  power  to  harass 
long  as  he  desires  to  so  do,  and  then  dismiss  his  suit  and  i 
to  another  party  who  could  oonimenoe  a  new  action  upon  It. 
to  encourage  parties  in  reviving  lawsuits  which  have  been  a 
original  plaintiffs.  To  give  this  section  the  construction  coni 
plaintiff  in  error,  would  betoadd  to  the  law  byinterpolatingt 
s  aneignee."  If  the  legislature  intended  to  give  an  assignee 
within  the  year,  it  would  have  said  so. 

e  proviso  that  the  plaintiff  may  commence  a  new  action  witi 
ufferlng  a  nonsuit,  means  that  the  plaintiff  must  be  the  8am< 
jf  action  the  same,  but  the  defendant  may  be  different."  V, 
J,  4  Jones,  {N.  C.)  206;  Bennington  v.  Dinsmore,  2  QUI,  348 

iWER,  J.  ThiB  waa  an  action  brought  by  plaintiff  in 
a  promissory  note  for  $1,500,  of  April  6,  1870,  and 
aontbB  after  date,  bad  been  asBigned  by  successive  assi 
the  payee,  W.  T.  Sbively,  to  this  plaintiff.  Tbe  petitic 
,n  action  was  commenced  on  this  note  on  tbe  nintb  da; 
1874,  and  that  said  action  was  pending  until  the  twi 
day  of  October,  1878,  'when  tbe  suit  was  dismissed 
prejudice  to  another  action.  At  tbe  time  the  suit 
d,  a  prior  assignee  was  tbe  owner  of  tbe  note,  ae  we 
iffs  in  tbe  action,  and  remained  the  owner  until  Ocl 
on  wbicb  day  be  assigned  the  same  to  tbe  plaintiff 
;tober  15,  1879,  plaintiff  commenced  this  suit,  and  de 
lerved  October  17,  1879.  Defendants  filed  a  general  i 
dntiff's  petition,  wbiob  upon  bearing  was  enstained.  I 
:  plaintiff  brings  error.  Tbe  question  is  as  to  tbe  6ffe< 
3  of  the  Code,  which  reads : 
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''If  any  action  be  commenced  within  due  time,  and  a  Judgment  thereon 
for  the  plaintiff  be  reversed,  or  if  plaintiff  fail  in  such  action  other^^se  than 
upon  the  merits,  and  the  time  limited  for  the  same  shall  have  expired*  the 
plaintiff,  or,  if  he  die,  and  the  cause  of  action  survive,  his  representatives. 
may  commence  a  new  action  within  one  year  after  the  reversal  or  failure. " 

Now,  the  argument  is  that  this  creates  an  exception,  and  tliat 
plaintiff  must  bring  herself  within  its  very  terms,  or  take  nothin£^  by 
it.     The  section  says  the  ''plain tiff »"  or,  in  case  of  bis  death,  ''his  rep* 
resentatives."     There  is  no  allegation  of  death,  and  she  does  not 
claim  to  be  the  plaintiff  in  the  former  action.     EEaving  named  the 
parties  who  may  sue,  all  others  are  excluded.    A  privilege  is  granted, 
which  is  limited  to  certain  specified  parties.     No  general  prolongation 
of  the  right  of  action  is  intended,  bat  simply  a  special  reservation  to 
the  plaintiff  personally,  or,  in  case  of  his  death,  his  representatives. 
The  very  fact  that  the  latter  are  mentioned,  shows  that  the  intention 
was  to  limit  to  the  parties  named.     Williams  v.  Council,  4  Jones,  (N. 
G.)  206,  is  cited  in  support  of  these  views,  in  which  the  ooort  decides 
that  "the  proviso  that  the  plaintiff  may  commence  a  new  action  within 
a  year  after  suffering  a  nonsuit,  means  that  the  plaintiff  most  be  the 
same,  and  the  cause  of  action  the  same,  but  the  defendant  may  be 
different."     This  argument  is  plausible  and  strong,  and  is  ex- 
*358    ceedingly  well  put  by  counsel  for  defendants  in  *error.    Never- 
theless, we  are  constrained  to  believe  that  it  is  not  the  correct 
exposition  of  the  statute.     Of  course,  the  intent  of  the  legislature  con- 
trols, and  every  section  must  be  read  in  the  light  of  other  statutes. 
By  this  section  it  is  conceded  that  a  right  of  action  is  preserved  to  the 
plaintiff.     He  may  sue  within  a  year.     It  is  a  right  vested  in  him, — 
a  right  whose  existence  defendants  do  not  question.    This  right  of  ac- 
tion, being  founded  on  contract,  may  by  general  law  be  assigned,  and 
the  action  maintained  in  the  name  of  the  real  party  in  interest. 
After  suit  he  nAiy  assign,  and  the  assignment  by  special  statute  works 
no  abatement;  but  the  suit  may  progress  in  his  own  name,  or  in  the 
name  of  the  assignee.    Code,  §  40. 

As  the  prior  plaintiff,  if  still  the  owner,  could  beyond  question 
have  sued  within  the  year,  and  after  suit  assign  to  plaintiff,  it  would 
seem  that  no  valid  reason  exists  why,  under  the  general  law  of  assign- 
ment, he  might  not  transfer  his  claim  before  suit,  and  permit  the  as- 
signee to  commence  suit  in  his  own  name.  The  assignment,  being 
specially  operative  by  statute  in  certain  cases,  should  be  generally  op- 
erative, unless  expressly  prohibited,  or  unless  against  public  policy.  It 
would  seem  trifling  to  say  that  a  party  may  commence  suit,  then  assign 
and  permit  the  action  to  continue  in  the  name  of  the  assignee,  but  that 
he  might  not  assign  before  suit.  Such  construction  would  be  an  in- 
sisting upon  form  to  the  neglect  of  substance.  Yet  the  former  the 
statute  expressly  authorizes.  A  prohibition  of  the  latter  should  not 
be  implied.  Substance  of  right  is  vital,  and  form  only  secondary. 
Substance  of  right  being  with  the  plaintiff,  mere  implication  should 
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not  make  form  oontroUing  and  destraotive  of  substance.  Full  force 
may  be  given  to  said  section  23,  by  making  it  operative  simply  to 
keep  the  right  of  action  alive  for  one  year  after  failure  of  prior 
snit.  Were  the  caase  of  action  to  be  assigned  pending  prior  suit,  it 
might  legally  continue  in  the  same  name  till  its  termination.  If  it 
failed  otherwise  than  upon  its  merits,  is  the  cause  of  action  lost  ?  The 
former  plaintiff  could  not  sue,  because  he  has  ceased  to  be  the 
*359  real  party  in  interest,  and,  according  to  defendants'  *argu« 
ment,  the  purchaser  of  the  cause  of  action  could  not  sue,  be* 
cause  he  was  not  the  prior  plaintiff.  Suppose,  not  by  voluntary  as*- 
sigmnent  but  by  order  of  the  court,  the  claim  is  transferred  to  a  re- 
ceiver: does  a  failure  of  the  prior  action  defeat  any  future  recovery  ? 
Certainly,  if  defendents'  argument  is  sound.  We  cannot  think  such 
the  intent  of  the  legislature.  Bather  it  seems  to  us  that  the  intent 
is  to  preserve  the  right  of  action  for  a  year  after  failure  of  suit,  leav« 
ing  that  right  of  action  free  to  transfer,  and  the  subsequent  plaintiff 
to  be  determined  by  other  sections  as  to  the  real  party  in  interest 
and  the  right  of  transfer. 

This  is  the  only  question  in  the  case ;  and  it  appearing  that  the 
court  erred  in  the  construction  of  this  statute,  the  judgment  must  be 
reversed,  and  the  case  remanded,  with  instruotions  to  overrule  the 
demurrer. 

(All  the  justices  concurring.) 


Exchange  Bank  of  Eldorado  v.  0.  W.  Gulioe. 

July  Term,  1880. 

L  Oamisliment:  Certifloate  of  Deposit.  A  certificate  of  deposit  payk- 
bleon  demand  to  order  is,  after  presentment  and  refusal  of  payment,  past- 
due  and  non-negotiable  paper*  and  the  debt  evidenced  thereby  the  sub- 
ject of  garnishment. 


1 :  Action  against  Gkumishee.  In  garnishee  proceedings,  the  plain- 
tiff gave  no  notice  that  the  answer  was  unsatisfactory,  but  obtained  an 
order  for  the  payment  of  money,  and  sued  upon  that  order.  Dismiss- 
log  that  action  without  prejudice,  he  commenced  another,  alleging  that 
the  answer  was  unsatisfactory  in  certain  respects,  naming  them,  and  pray- 
ing Judgment  against  the  garnishee.  Hdd,  that  neither  the  omission 
to  give  notice,  nor  the  commencement  of  an  action  upon  ttiat  order,  is 
any  bar  to  the  present  action.^ 

Error  from  Bntler  diatriot  eonrt. 

^-8ee  cafes  on  subject  of  garnishment  in  note  to  Boafd  Bd.  ▼.  Seoville,  18  Kan. 

n7.  ^ 
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Action  brought  bj  Gulick  against  the  Exchange  Bank  of  Eildo- 

*360    rado,  as  garnishee,  to  recover  $180,  with  interest  from  *  Jalj 

16,  1878,  at  the  rate  of  7  per  cent,  per  annum.     Trial  at  the 

Karch  term,  1880,  of  the  district  court,  and  judgment  for  the  plain- 

tiflF. 

CyruB  A.  Leland  and  A.  L.  L.  HamHton,  for  plaintiff  in  error. 
T.  0.  Shinn,  for  defendant  in  error. 

Brewer,  J.  The  defendant  in  error,  plaintiff  below,  recovered  a 
judgment  before  a  justice  of  the  peace  for  $195.46,  against  one  Will- 
iam Danworth,  and  caused  garnishee  process  to  issue  to  plaintiff  in 
error,  which  was  answered  by  S.  L.  Shotwell,  its  cashier,  denying  any 
indebtedness  to  said  judgment  debtor  Dunworth,  but  admitting  having 
issued  to  him  a  corticate  of  deposit,  in  words  and  figures  as  follows, 
to- wit : 

"$460.  Eldorado,  Kas.,  June  5, 1878. 

"John  B.  Morrison  bas  deposited  in  the  Exchange  Bank  of  Eldorado  four 
hundred  and  sixty  dollars,  payable  to  the  order  of  Wm.  Dunworth  in  current 
funds,  on  the  return  of  this  certificate  properly  indorsed. 

"No.  71.  S.  L.  Shotwell,  Cashier.* 

Certain  payments  were  indorsed  upon  this  paper,  but  a  balance 
still  remained  due.  In  an  action  brought  against  the  bank  as  gar- 
nishee, it  appeared  that  after  the  garnishment  Dunworth  presented  the 
paper  for  payment,  which  was  refused,  and  that  shortly  thereafter 
one  David  Lower  presented  the  paper  duly  indorsed  by  Wm.  Dun- 
worth, and  then  the  bank  paid  it. 

We  think  the  judgment  of  the  district  court  unquestionably  correct. 
The  paper,  whether  negotiable  or  not  in  the  first  instance  by  the  law 
of  the  state  or  the  custom  of  the  country,  was  presented  by  the  payee 
and  holder  after  the  garnishment,  and  payment  was  refused.  It  was 
then,  if  never  before,  past-due  and  non-negotiable  paper.  As 
*361  such  the  debt  ^evidenced  thereby  was  subject  to  garnishment, 
and*  the  garnishee  process  bound  the  bank. 

It  is  further  claimed  that,  because  the  plaintiff  did  not  give  notice 
that  the  answer  of  the  garnishee  was  unsatisfactory,  bat  obtained 
upon  it  an  order  for  the  payment  of  money,  and  brought  suit  npon 
that  order,  (which,  however,  was  dismissed  before  the  commence- 
ment of  this  action,)  that  he  is  estopped  from  now  suing  and  alleging 
that  the  answer  is  not  full,  true,  and  satisfactory.  We  do  not  so 
understand  the  statute.  While  a  party  may  give  notice  that  the  gar- 
nishee's answer  is  unsatisfactory,  and  have  a  trial  thereof  at  once  be- 
fore the  justice,  we  consider  that  remedy  as  simply  cumulative.  He 
may  proceed  in  that  way,  or  by  action.  Failure  to  give  notice  is  no 
waiver  of  objection  to  the  answer.  The  truth  of  the  answer  is  the 
substance  of  the  matter,  and  the  manner  of  ascertaining  the  truth  is 
optional  with  the  plaintiff.  Until  a  final  decision  in  either  proceed- 
ing, he  may  abandon  one,  and  substitute  another. 
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These  are  the  only  qoestionQ  pf  importance  in  the  oase*  and  in 
ibem  appearing  no  error*  the  jn^gment  will  be  affirmed* 
(A}1  the  jastioes  concurring.) 


Ibaao  Dillht  v.  John  MoGmieoA. 
July  Term,  1880. 

Sight  of  Property !  Statute  Ckmstraed:  Appeal.  The  trial  of  the  right 
of  pixmerty  provided  for  by  sections  1,  2»  and  8»  Gomp.  Laws  1879,  pp. 
725.  726,  is  a  special  statutory  proceeding,  designed  principally  for  the 
protection  of  the  officer  levying  the  order  of  attachment  or  executfoni  It 
is  not  conclusive  upon  the  rights  of  the  parties,  and  there  is  no  appeal 
from  the  order  or  judgment  of  the  justice  hearing  the  cause.^ 

Error  from  Brown  district  court. 

At  the  February  term,  1880,  of  the  district  court,  the  plaintiff,  Mc- 
Gregor, had  judgment  against  Billey,  as  defend^&ty  who  brings  the 

ease  here  for  review. 
*362    *Killey  <t  May,  for  plaintiff  in  error. 
James  FaUoon,  for  defendant  in  error. 

HoBTON,  0.  J.  On  the  twenty-seventh  day  of  October,  1879,  the 
plaintiff  in  error  sued  out  a  writ  of  attachment  against  one  John  B. 
BouBsell,  in  an  action  pending  before  W.  J.  Richardson,  a  justice  of 
the  peace  of  Brown  county.  Under  the  order  of  attachment,  the  con- 
stable seized,  among  other  property,  one  bay  horse  of  the  value  of 
$60.  On  the  twenty-ninth  day  of  October,  1879,  the  defendant  in 
error  served  upon  the  plaintiff  in  error  a  notice  to  try  the  right  of 
property  to  the  horse  before  the  justice  of  the  peace,  on  November  1, 
1879.  Upon  the  trial,  the  justice  rendered  judgment  against  the 
plaintiff  in  error  for  $14.55,  as  costs,  and  adjadged  that  the  claimant 
was  entitled  to  the  possession  of  the  horse.  On  November  11, 1879, 
the  plaintiff  in  error  filed  an  appeal-bond,  and  sought  thereby  to  trans- 
fer the  case  to  the  district  court  for  trial  de  novo.  At  the  February 
term  of  the  district  court  for  1880,  on  motion  of  the  defendant  in  er- 
ror, the  appeal  was  dismissed.     The  case  i*  now  here  for  review. 

The  only  question  presented  is  whether  an  Bfppeal  will  lie  from  the 
order  and  judgment  of  a  justice  of  the*  peace  in  a  trial  of  the  right  of 
property  under  sections  1,  2,  and  3,  Gomp.  Laws  1879,  pp.  725^  726, 
being  sections  1,  2,  and  8,  o.  164,  Laws  1872.  These  sections  were 
substantially  taken  from  the  statute  of  Ohio^  and  &e  constrnotion 

iSee  Graves  v.  Butcher,  ante,  «291,  and  note;  James  v»WI$8, 84  Ean.  Wi,  9.Pac. 
Rep.28t 
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given  to  them  in  that  state  mnsi  be  adopted  in  this.  Bemis  t*  Becker, 
1  Ean.  *226;  Stebbins  v.  Gntbrie,  4  Kan.  ^353.  The  sapieme  court 
of  Ohio  held,  in  Armstrong  v.  Harvey,  11  Ohio  Si.  527,  that  the  main 
object  of  the  enactment  of  those  provisions  is  the  protectioti  of  the 
constable,  and  not  the  ascertainment  of  the  real  lights  of  the  parties 
to  the  property,  and  that  this  summary  inquisition  iQ  not  appealable. 
In  Sponenbarger  v.  Lemert,  23  Kan.  *55,  *63,  we  intimated  that  each 
judgments  are  not  conclusive.  It  follows,  therefore,  that  aee- 
*363  tion  120,  o.  81,  CS>mp.  Laws  1S79,  is  *not  applicable,  as  this 
action  is  a  special  statutory  proceeding  controlled  and  gor- 
erned  by  the  act  of  1872.  That  aet  makes  no  provision  for  an  appeal. 
Shuster  v.  Finan,  19  Ean.  114;  Butcher  v.  Taylor,  18  Ean.  558. 

The  judgment  of  the  court  below  dismissing  the  appeal  will  be  af- 
firmed. 

(All  the  justices  concurring.) 


Balina  BLDa.y  Bav.  &  Trust  Ass'h  v.  Ambbosb  M.  Bbibb. 

July  Term,  1880. 

1.  Case  ICade:  Power  of  Trial  Judge.    The  trial  Judge,  In  settling  a  case 

made  for  the  supreme  court,  has  the  power,  before  signing,  on  his  own 
motion  and  without  soggestions  of  amendments  in  writing  from  the  ad- 
▼erse  party,  to  make  such  alterations,  erasiu^s,  and  additions  in  it  as 
may  t^  necessary  to  make  it  speak  the  truth.^ 

2.  — — •    The  same  rule  applies  to  the  power  and  duly  of  the  trial  Judge 

in  settling  a  case  made,  so  far  as  its  accuracy  is  concerned,  as  to  bills  of 
exceptions,  and  a  petition  which  asks  to  have  a  new  trial  granted  in  an 
action,  or  the  case  made  reformed,  because  of  the  alleged  incorrectness  of 
the  case  made,  resulting  from  a  sapposed  mistake  and  misapprehension 
on  the  part  of  the  judge  as  to  the  testimony  introduced  on  the  trial,  fails 
to  state  facts  sufiicient  to  constitute  a  cause  of  action. 

e. :  Supplemental  Case  Made.  After  a  esse  made  is  flnallj  set- 
tled and  signed,  there  is  no  provision  of  the  statute  allowing  the  disputes 
between  counsel  and  the  trial  judge  over  the  testimony  daimed  to  liaTe 
been  produced  on  the  trial  to  be  brought  to  the  supreme  oourt  on  an 
additional  or  supplemental  case  made. 


• :  Decision  of  Trial  Judge  FinaL     The  deoiaion  of  the  trial 

Judge  that  a  case  made,  as  prbpared  for  his  signature  by  one  of  the  parties 
to  the  action,  is  untrue,  is  conclusive  and  finaL 

Error  from  Salin   district  court. 

« 

i8ee  Sloan  t.  Beebe,  ante,  ^MB,  and  note. 
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Action  brought  b;  the  Salina  Building,  Saving  &  Trust  Association 
against  Beebe,  to  reooyer  upon  a  certain  promissory  note. 
^364     Trial  at  the  April  term,  1878,  of  the  district  *court,  and  judg- 
ment for  the  defendant. 
John  Foster,  for  plaintiff  in  error. 
Oarver  d  Bond  and  Mahler  d  Cunningham^  for  defendant  in  error. 

HoBTON,  C.  J.    On  the  seventh  day  of  March,  1877,  the  plaintiff 
in  error  brought  its  action  against  the  defendant  in  error,  in  the  dis- 
trict court  of  Saline  county,  to  recover  $642  upon  a  promissory  note, 
and  to  foreclose  a  mortgage  given  to  secure  the  same.     The  defendant, 
Beebe,  filed  an  answer  alleging  the  payment  of  the  note  in  full.     The 
case  was  tried  to  the  court,  without  a  jury,  on  January  8,  1878,  and 
then  taken  under  advisement  to  the  next  term.     At  the  ensuing  term, 
and  on  the  fourth  day  of  May,  1878,  the  court  rendered  judgment 
for  the  defendant  for  all  costs.     A  motion  for  a  new  trial  was  filed 
within  three  days,  which  was  overruled,  and  sixty  days  taken  to  make 
a  case.     This  was  prepared  by  counsel  for  plaintiff,  and  handed  to 
the  opposing  counsel  on  June  13,  1878.     It  was  presented  to  the 
judge  for  settlement  on  July  19,  1878,  and  by  agreement  of  the  par- 
ties settled,  allowed,  and  signed  on  July  22,  1878,  as  of  the  date  of 
July  2,  1878.     At  the  settlement  of  the  case,  the  judge,  of  his  own 
motion,  struck  out  large  portions  of  the  evidence,  and  otherwise  cor- 
rected the  case  in  accordance  with  his  recollection  and  understanding 
of  what  occurred  on  the  trial.     The  plaintiff  was  dissatisfied  with  the 
case  as  settled,  and  on  September  28,  1878,  filed  its  petition  in  the 
district  court  of  Saline  county  for  a  new  trial,  or  a  reformation  of  the 
made  case.     On  October  23,  1878,  defendant  filed  a  demurrer  to  the 
petition,  on  the  ground  that  sufficient  facts  were  not  stated  to  consti- 
tute a  cause  of  action.     On  December  6,  1878,  the  court  sustained 
the  demnrrer.    The  plaintiff  duly  excepted  to  the  ruling.     There- 
after the  court  decided  to  hear  the  plaintiff's  testimony  concern- 
^365     ing  the  alleged  mistake  and  misunderstand^ing  of  the  judge 
of  the  evidence  introduced  on  the  trial  of  the  original  case  of 
the  association  against  the  defendant.    This  testimony  is  preserved 
in  the  form  of  an  additional  or  supplemental  case  made,  settled  and 
signed  February  lO,  1879.     The  proceedings  in  error  attempt  to  pre- 
sent for  our  consideration  and  review  the  case  commenced  March  7, 
1877,  in  which  judgment  was  rendered  May  4,  1878,  and  the  subse- 
quent case  commenced  September  28,  1878,  and  decided  on  demur- 
rer on  December  6,  1878,  and  also  the  additional  or  new  case  made 
of  February  10, 1879,  concerning  the  correctness  of  the  original  case 
made. 

The  case  made  of  February  10,  1879,  is  easily  disposed  of.  It  is 
attempted  to  connect  it  with  the  action  of  the  court  in  sustaining 
the  demnrrer  to  the  petition  filed  September  28,  1878,  yet  it  cannot 
affect  that  proceeding.     The  petition,  demurrer,  and  the  exceptions 
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all  antedate  the  testimony,  and  virtoally  complete  the  record  of  that 
<^ase ;  at  least,  those  portions  of  the  record  give  to  this  court  all  that 
is  necessary  to  determine  whether  the  court  erred  in  sostaining  the 
demurrer.  Farther,  the  certificate  of  the  judge  is  to  the  effect  that 
the  testimony  submitted  after  the  demurrer  was  sustained  was  re* 
ceived  to  test  the  correctness  of  the  original  case  made, — ^in  the  exact 
language  of  the  judge,  "to  refresh  our  memories  in  order  to  get  the 
case  made  correct." 

Again  said  supplemental  case  cannot  overthrow  or  change  the  ease 
made  of  July  22d,  even  if  we  could  sanction  (which  we  cannot,)  the 
practice  of  reopening  a  case  made  against  objection  of  opposing  conn- 
sel,  after  it  has  been  settled  and  signed ;  for  the  addition  of  evidence 
rejected  at  the  settlement,  as  the  judge  certifies  the  evidence  preserved 
in  the  case  of  February  10, 1879,  '*is  somewhat  different  from  that 
originally  given, — many  new  statements  and  opinons  being  injected.* 
As  conclusive  upon  that  point,  he  says :   ''I  know  this,  because  I  kept 
quite  full  notes  of  both  hearings,  and  have  compared  them."     In 
brief,  the  rehearing  of  the  witnesses  upon   the  dispute  be- 
*366    tween  the  judge  and  counsel  as  to  the  correct^ness  of  the  orig- 
inal case  made,  failed  to  satisfy  the    former  that  the  case 
was  incorrectly  settled,  or  that  any  additions  should  be  made.     If 
counsel  and  the  trial  jildge  differ  as  to  the  accuracy  of  evidence  intro- 
duced in  a  case  made  when  tendered  for  signature,  and  it  is  thought 
advisable  by  the  judge  to  re-examine  witnesses  to  refresh  his  recollec- 
tion, such  re-examination,  to  be  of  any  practicable  benefit,  or  to  sub- 
serve any  useful  purpose,  must  be  had  before  the  case  made  is  set- 
tled and  signed.     The  practice  pursued  in  this  case  is  not  in  accord- 
ance with  the  statute. 

All  that  is  left  for  further  consideration  is  the  original  case  made 
of  July  22d,  and  the  action  of  the  court  in  sustaining  the  demurrer  on 
December  6th.  No  errors  are  pointed  out  by  counsel  in  the  original 
case  made,  except  in  the  allegations  that  the  judge  eliminated  ma- 
terial evidence,  and  otherwise  changed  the  case  made  before  signing 
it  without  any  amendment  being  suggested  in  writing.  We  decided 
in  Sloan  v.  Beebe,  ante,  *343,  that  the  judge  of  the  district  court,  in 
settling  a  case  made  for  this  court,  has  the  power  before  signing,  on 
his  own  motion,  to  make  such  alterations,  erasures/  and  additions  in 
it  as  may  be  necessary  to  make  it  speak  the  truth.  In  addition,  his 
decision  as  to  the  truthfulness  of  the  case  made  is  conclusive  and 
final  until  at  least  the  certificate  is  shown  to  be  intentionally  false, 
and  to  have  been  fraudulently  prepared.  Such  a  showing  has  not 
been  made  here.  Shepard  v.  Peyton,  12  Ean.  *616;  Missouri,  E.& 
T.  By.  Co.  V.  Ft.  Scott,  15  Kan.  *435.  No  errors,  therefore,  are 
brought  to  our  attention  in  the  record  of  the  first  action. 

As  a  record  imports  absolote  verity,  in  the  absence  of  allegations 
of  fraud,  or  want  of  jurisdiction  in  the  court,  we  must  assume  the 
journal  entry  of  May  4, 1878,  and  the  certificate  of  the  judge  of  July^ 


ST.  LOUIS  A  8.  F.  RY.  00.  V.  M'REYKOLDS.  267 

32d,  to  be  true;  hence,  omitting  such  portions  of  tHe  petition  of  &ep- 
teonber  28,  1878,  as  contradict  or  attack  those  records,  tt^gravdmefi 
of  the  petition  is  that  a  new  trial  should  be  awarded  in.  tb^fi];st  ac- 
tion, or  the  original  case  made  reformed,  because  the  case 
*367     made  was  set*tled  and  signed  by  the  trial  judge  p Ader  A  mis- 
take and  misapprehension  of  the  testimony  submitted  on  the 
trial,  and  thereby  the  plaintiff  is  debarred  from  having  bis  case  re- 
viewed npon  a  true,  fair,  and  just  record.     It  is  not  charged  that  the 
case  made,  as  signed,  is  intentionally  false,  or  that  it  was  fraudu- 
lently changed  or  modified,  or  that  the  shccessf ul  party  has  biaen  guilty 
of  any  fraud  in  obtaining  the  judgment,  or  in  settling  ibe  case  made. 
As  the  same  rules  must  necessarily  apply  to  the  pow^r  and  cluty  of 
the  trial  judge,  in  settling  and  signing  a  case  made,  so  ^^r  as  its  ac- 
curacy is  concerned^  as  to  bills  of  exceptions,  the.alleigi^tigns  of  the 
petition  fail  to  state  a  (vause  of  action.     T^e  law  devolye^  ^uppX  the 
trial  judge  the  right  aud  duty  of  passing  upon  )fb.e  correctness  6t  a 
case  made»  i^nd  as  it  would  be  unseemly  in  practice  and.  up6s^tisfac- 
tory  in  its. results  to  allow  a  jury  not  present  at  the  trial!  tp  settle  a 
case  made  upon  conflicting  testimony  against  the  judge  who  presided 
at  the  trials  the  law  will  not  permit  disputes  of  counsel  with  the  trial 
judge  over  the  evidence  contained  in  a  case  made  or  a  bill  of  excep- 
tions, to  be  litigated  as  here  attempted.     Shepard  v.  Peyton,  supra. 
The  rulings  ancl  judgments  of  the  district  court  will  b^  affirmed. 
(All  the  justices  concurring.) 


^'   ■!     I 


♦368     *St.  Louis  &  S.  F.  By.  Co.  ».  Looak  MoBbyholds. 

July  Term,  1880. 

1.  Ballroltds:  Stock  Law:  BUI  of  PartUmlars.  In>  an  action  com- 
menced before  a  Justice  of  the  peace  against  a  railway  company  for 
killing  a  cow,  where  the  plaintiff's  bill  of  particulars  does  not  state  or 
show  that  the  railway  company  was  either  guilty  of  negligence,  or  that 
its  road  was  not  fenced,  Tield,  that  the  hill  of  particulars  is  defective  and 
insufficient. 

Waiver.    And  where  the  railway  company  does  not  make  any 


appearance  in  the  action^  except  to  take  an  appeal  to  the  district  court, 
and  to  make  a  case  for  the  supreme  oourt»  it  does  not  waive  the  defects 
I  or  inaufBciency  of  the  bill  of  particulanr. 

8.  Amflndment:  Ndtioe.  It.  is  error  for  .the  district  court  to  allow  a  party 
to  amand  his  pleading  in  the  absence  of,  and  without  aoUoe^tu,  the  ad- 
verse'pariy.  .  ' 

Error  from  Wilson  district  court.' 

Action  brought  by  McReynolds  against  the  railway  company  to 
i;ec6ver  damages  for  lilting  a  cow  belonging  to  plaintiff.  'Trial  by 
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the  ooart  at  the  May  term,  1880,  and  judgment  for  the  plaintiff  for 
$30,  as  damages,  $36,  as  attorney's  fee,  and  for  oosts. 

H.  H.  Harding^  for  plaintiff  in  error, 

C.  C.  Chase,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  before  a  justice  of  the 
peace  under  the  railroad  stock-killing  law  of  1874*  Comp.  Laws 
1879,  pp.  784,  785.  The  action  was  for  the  valn§  of  a  cow  alleged 
to  have  been  kiUed  by  the  railway  company,  and  for  attorney's  fees 
and  costs.  The  only  pleading  in  the  case  filed  in  the  justice's  coart 
by  the  plaintiff  below,  Logan  McBeynolds,  was  a  bill  of  particulars 
which  did  not  state  or  show  that  the  defendant  raUway  com- 
*869  pany  *was  either  guilty  of  negligence,  or  that  its  road  was  not 
fenced.  The  defendant  made  no  appearance  in  the  case,  except 
that,  after  judgment  in  the  justice's  court,  it  appealed  the  case  to  the 
district  court,  and,  after  judgment  in  the  district  court,  it  made  a 
case  for  the  supreme  court.  H.  EL  Harding,  who  was  in  fact  an 
attorney  for  the  defendant,  made  a  special  appearance  in  the  ease, 
— not  as  an  attorney  for  the  defendant,  but  as  an  amicus  curia  only, 
and  moved  the  court  to  dismiss  the  plaintiff's  action. 

It  will  be  noticed  that,  with  regard  to  the  said  defects  in  the  plaintiff's 
bill  of  particulars,  this  case  is  like  the  case  of  the  St.  Louis  &  S.  F.  By. 
Co.  V.  Byron,  ante,  *350,  except  that  in  that  case  the  defendant  ap- 
peared and  objected  to  the  sufficiency  of  the  plaintiff's  bill  of  partic- 
ulars, while  in  this  case  the  defendant  made  no  appearance  whatever, 
except  as  above  mentioned.    We  think  that  there  is  no  substantial  dif- 
ference, however,  between  the  two  cases  in  this  regard.     In  the  Byron 
Case  it  was  held  that  the  bill  of  particulars  was  fatally  defective,  and 
so  it  must  be  held  in  this  case,  and  for  the  same  reason.     In  the  Byron 
Case  it  was  held  that,  as  the  defendant  objected  to  the  sufficiency  of 
the  plaintiff's  bill   of  particulars  before  going   to  trial  upon  the 
merits  of  the  case,  by  objecting  to  the  introduction  of  any  evidence 
under  such  bill  of  particulars,  it  (the  defendant)  did  not  Waive  the 
defects  of  such  bill  of  particulars  as  it  might  have  done  if  it  had 
gone  lo  trial  upon  the  bill  of  particulars  without  any  objection  thereto, 
and  allowed  evidence  to  be  introduced  on  the  trial  as  though  the  bill 
of  particulars  were  perfect  in  every  respect.     Kansas  Pac.  By.  CSo.v. 
Tanz,  16  Kan.  583,  586.     And  it  must  be  held  in  this  case  that  the 
defendant  did  not  waive  any  of  the  defects  in  the  plaintiff's  bill  of 
particulars ;  for  it  did  not  make  any  appearance  thereto,  or  any  ap- 
pearance on  the  trial.    The  defendant  was,  so  far  as  this  question  is 
concerned,  substantially  in  default,  and  its  default  admitted  nothing 
more  than  the  truth  of  the  facts  set  forth  and  alleged  in  the  plaintiff's 
bill  of  particulars.     The  plaintiff  had  no  right,  on  such  defaolti 
and  in  the  absence  of  the  defendant,  to  prove  anything  not 
^870    *set  forth  or  alleged  in  his  bill  of  particulars.     Nor  could  he, 
on  such  default,  in  the  absence  of  the  defendant,  and  withoat 
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notice  to  it,  amend  his  bill  of  particulars  in  any  material  respect. 
Leavenworth,  L.  &  G.  K.  Co.  v.  Van  Riper,  19  Kan.  317.  Hence 
the  court  below  erred  in  the  present  case  in  the  following  particulars : 
(1)  In  allowing  the  plaintiff  to  go  to  trial  upon  his  said  defective  and 
insufficient  bill  of  particulars,  without  anj  waiver,  actual  or  con- 
Bimoiive,  on  the  part  of  the  defendant;  (2)  in  allowing  the  plaintiff 
to  prove  that  the  defendant's  railway  was  not  fenced;  (3)  in  allow- 
ing the  plaintiff  to  amend  his  bill  of  particulars  so  as  to  claim  an 
additional  amount  as  and  for  attorney's  fees ;  (4)  and  in  rendering 
]udg;ment  against  the  defendant  for  the  value  of  the  ooW|  and  for  at* 
tomej's  fees  and  costs. 

The  judgment  of  the  court  below  will  be  reversed. 

(All  the  justices  concurring.) 


St.  Louib,  E.  ft  A.  By.  Oo.  v.  Aubbbt  M.  Qunnr. 

July  Term,  1880. 

[1.  Xminent  Domain:  Appeal:  Waiver.  Thefiling  of  pleadings  and  pro- 
ceedings had  in  the  case,  Jieldf  to  operate  as  a  waiver  of  any  question  as 
to  whether  tlie  aj^ieal  was  taken  hi  time.] 

Proceeding  under  article  9»  c.  28,  Qen.  St.  I8689  as  amended  by 
chapter  74,  Laws  1870.  In  the  report  of  the  commissioners  for  con- 
demning the  right  of  way  and  assessing  damages,  filed  July  2,  1876, 
there  was  allowed  to  Qninn,  and  against  the  railway  company,  $104.85, 
as  damages  for  4.76  acres  of  hie  land  taken  by  said  company,  for  its 
right  of  way  and  for  its  use  and  benefit,  in  the  8.  W.  j-  of  section  85, 
township  17,  range  32,  and  also  for  6.10  acres  of  his  land  so  taken  in 
the  M.  W.  i  of  section  2,  township  18,  range  22,  all  situate  in  Miami 
connty.  From  this  award  Quinn  appealed  (or  attempted  to  do  so)  to 
the  district  oourt  of  said  county,  and  on  November  6,  1879,  filed  his 

petition  setting  forth  his  eause  of  action  against  the  railway 
*871    company,  and  claiming  $6,271.25  as  his  damages.    Feb*ru- 

ary  4,  1880,  the  court  overuled  the  defendant's  motion  to  dis- 
miss the  appeal.  The  railway  company  brings  the  matter  here  for 
review. 

Btesan  d  Baker,  for  plaintiff  in  error. 
Wm*  B.  Brayman,  for  defendant  in  error. 

Pbb  OuBiAic.  This  case  comes  up  on  a  motion  of  the  railway  com* 
pany  to  dismiss  an  appeal  taken  from  an  award  of  the  board  of  com- 
missioners of  Miami  county,  in  condemning  the  right  of  way  and  as- 
sessing damages  to  the  owner  of  land.    The  plaintiff  in  error  assigns 
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for  cause  of  dismissal  of  the  appeal — Firsts  that  the  appeal  was  not 
taken  within  the  time  prescribed  by  law ;  second^  that  the  appeal-bond 
was  not  executed  by  the  appellant  as  required  by  law;  third,  thai 
the  appeal-bond  was  not  filed  within  ten  days  from  the  filing  of  the 
report  of  the  commissioners. 

The  motion  to  dismiss  was  made  too  late^  and  the  court  therefore 
committed  no  error  in  overruling  it.  The  record  shows  that  Quinn 
attempted  to  take  an  appeal  on  July  25,  1879;  that  on  October  6, 
1879,  both  parties  to  this  proceeding  appeared  in  the  district  coart  of 
Miami  county,  and  stipulated  that  Quinn  was  to  file  a  petition  in  his 
case  in  twenty  days,  and  the  railway  <;ompany  to  have  twenty  days 
in  which  to  answer.  Oh  November  6th  thereafter,  Quinn  filed  his 
petition,  setting  forth  at  length  a  cause  of  action  against  the  railway 
company,  and  claiming  $5,271.25  damages.  On  January  5,  1S80, 
the  company  filed  its  answer,  with  the  consent  of  the  owner  of  the 
land.  The  motion  to  dismiss  was  not  filed  till  February  2, 1880.  At 
this  date,  the  court  had  acquired  full  jurisdiction.  Shuster  v.  Finan, 
19  Kan.  114^116;  MiUer  y.  Bogatt,  Td.  117. 

Judgment  affirmed. 


*372  ^Elizabeth  Clobb  v.  T.  H.  Duvn'  and  othexa 

July  Term,  1880. 

Action  brought  in  the  distriet  coart  of  Brown  eounty,  by  Dunn 
against  Close,  to  recover  upon  certain  promissory  notes,  and  to  ob- 
tain an  order  for  the  sale  of  certain  premises  attached  in  the  action, 
and  for  an  application  of  the  proceeds  of  the  sale  thereof  to  the  pay- 
ment of  the  judgment  to  be  rendered  on  the  notes,  and  also  to  bar 
the  defendant  from  setting  up  any  claim  to  or  interest  in  the  said 
premises.  James  N.  Mills  and  David  Biennis  were,  on  their  own  mo- 
tion, afterwards  made  parties  defendant.  Trial  by  the  court  at  the 
May  term,  1878,  when  the  court  made  findings  of  fact  as  follows : 

"That  the  defendant  Elizabeih  dose  executed  to  the  plaintiff  T.  H.  Donn 
the  note  marked.  'Exhibit  One/  and  attached  to  plaintiff^s  petition;  and  to  the 
plaintiff,  the  note  marlced  'B;'  and  to  the  defendant  J.  N.  Mills  the  note 
tuarked  'C;*  and  to  the  defendant  David  Biennis,  the  note  included  in  his  an- 
swer; and  that  said  notes  were  all  given  for  the  purchase  monej  of  the  prem- 
ises mentioned  in  the  plaintiff's  petition;  and  tltat  the  notes  specified  in  plain- 
tiff's petition,  other  than  the  notes  executed  to  plaintiff,  w«e  duly  assigned 
to  plaintiff  for  value  before  suit  brought;  and  that  all  of  said  notes,  including 
the  Biennis  note,  were  for  the  purchase  money  of  the  premises  described  in 
said  boh'd  ^tt^hed  to  plaintiff's  petition  herein^  and  that  said  bond  was  exe- 
cuted to  the  defendant  Elizabeth  Close  for  the  conveyance  of  said  premises 
to. her;  that  there  was  no  such  verbal  contract  made  as  is  set  up  in  the  answer 
of  the  defendant  Ehzab^Ji  Close;  t(iat  the  whole cootcaet  w^and  is  includ|9<l 
in  the  said  bond  and  the  said  notes;  that  no  tender  of  a  deed  to  said  premises 
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made,  nor  was  any  offer  to  convey  the  same  made  to  the  defendant  Close  by 
the  defendant  Mills,  or  any  of  the  other  defendants,  before  or  at  the  time  this  suit 
was  brouglit;  that  T.  Hamer  Dunn,  the  plaintiff,  has  never  offei-ed  to  convey 
the  premises  to  her»  nor  to  execute  any  ^tchum  deed  to  hBr  of  the  same,  or 
any  other  paper  or  transfer  thereof.  The  court  Qnds  that  no  tender  of  any 
deed,  to  the  defendant  Close  of  the  premises  described  in  said  bond,  and  for 

which  the  said  bonds  [notes!  were  given,  was  ever  made,  except  that 
•378       ♦on  the  twentieth  day  of  May,  1878,  when  the  deed  attached  to  the 

answer  of  the  defendant  Mills  was  brought  into  court  and  filed  and 
tendered  in  said  answer;  that  the  said  described  premises  had  thereon  a  cheese 
factory,  which  said  factory  was  owned  by  the  defendants  Mills  and  Biennis 
and  one  Thomas  A.  Dunn,  and  the  plaintiff.  There  was  no  evidence  offered 
of  any  fraudulent  removal,  or  sale,  or  transfer  of  any  of  the  property  of  de- 
fendant Close.** 

The  court  found  as  oonclusions  of  law,  in  snbstanee,  that  the  plains- 
tiff  can  sustain  this  action  without  making  a  tender  of  a  deed  of  said 
premises,  except  as  above  stated ;  that  there  is  due  plaintiff  from  de- 
fendant Close,  on  the  first  note  attached  to  the  petition,  $125.37,  as 
principal,  and  $20.71,  as  interest,  and  that  ho  is  entitled  to  judgment 
therefor;  that  there  is  due  plaintiff  from  defendant,  on  the  second 
note  desoribed,  $100.76,  as  principal,  and  |16.64,  as  interest,  and 
that  he  is  entitled  to  judgment  therefor ;  there  is  doe  plaintiff  from 
defendant,  on  the  third  note  described,  $1,006,  as  principal,  and 
$166.80,  as  interest,  for  which  he  is  entitled  to  judgment ;  that  there  is 
dae  the  defendant  Biennis  from  the  defendant  Close,  on  the  note  set 
up  in  bis  answer,  the  sum  of  $285.70,  for  which  he  is  entitled  to  judg- 
ment against  the  defendant  Close,  who  excepted  to  each  and  all  the 
foregoing  findings  and  conclusions.  Judgment  was  accordingly  ren- 
dered for  plaintiff  and  for  defendant  Biennis  against  Close,  who  brings 
the  case  here  for  review. 

W.  D.  Webb^  for  plaintiff  in  error. 

G.  W.  Johnson,  Jaa.  Falloon,  and  Killey  dt  May,  for  defendants  in 
error. 

Pbb  Cubiam.  This  case  is  reversed,  and  remanded  for  a  new  trial/ 
upon  the  authority  of  Ues  v.  EUedge,  18  Kan.  296. 


•874  *JoHN  M.  Rapbb  v.  J.  D.  Blaib. 

July  Term,  1880. 

Uistrac^ona:  Impertinent:  ISfew  Trial..  Instructions  should  be  applica- 
ble to  the  case  under  consideration,  and  where  it  is  reasonably  made  to  ap- 
pear that  the  jury  have  been  misled  to  the  prejudice  of  the  rights  of  the 
party  moving  for  a  new  trial  by  instructions  upon  irrelevant  issues,  or 
matters  foreign  to  the  case,  a  new  trial  will  be  granted.^ 

1  Misleading  inatructions.    Hazeltine  v.  £df  mand,  85  Kan.  dQ8, 10  Paa  Rea  544: 
Missouri  Pac.  Ry.  Co.  v.  Pierce,  83  Kan.  65,  5  Pac.  Rep.  878. 
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Error  from  Brown  district  court. 
The  case  is  stated  in  the  opinion. 
Killey  dt  May,  for  plaintiff  in  error. 
Ja$.  Ftdloon,  for  defendant  in  error. 

HoBTON,  G.  J.  This  was  an  action  in  replevin,  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error,  before  a  justice  of 
the  peace  of  Brown  ooant y,  for  the  recovery  Of  a  wagon,  a  set  of  doable 
harness,  and  damages  for  their  detention.  On  appeal,  the  jury  foand 
the  right  of  property  and  right  of  possession  of  the  wagon  to  be  in  the 
defendant,  and  the  right  of  property  and  possession  of  the  harness  in 
the  plaintiff.  Judgment  was  rendered  accordinglyi  and  the  plaintiff 
brings  the  case  here. 

The  objections  taken  to  the  record  cannot  prevail  under  the  decis- 
ion in  Lauerv.  Livings,  ante,  *273,  and  therefore  we  must  pass  upon 
the  errors  alleged  as  having  occurred  upon  the  trial.  The  controversy 
is  over  the  wagon  only,  the  harness  having  been  returned  to  the  plain-^ 
tiff.  Plaintiff  claims  that  the  wagon  was  exempt  from  seizure  and 
sale  upon  legal  process.  The  evidence  discloses  these  facts: 
*875  On  May  7 ,  1879,  *the  plaintiff  was  a  resident  of  Brown  county, 
the  head  of  a  family,  and  the  owner  of  the  wagon  in  dispute, 
and  also  of  a  buggy.  The  defendant,  as  constable,  on  that  day  lev* 
ied  upon  the  wagon  under  an  order  of  attachment  in  an  action  pend- 
ing before  W.  J.  Bichaudson,  a  justice  of  the  peace  of  Brown  county, 
wherein  C.  D.  Lawrence  was  the  plaintiff,  and  the  plaintiff  in  error  was 
the  defendant.  At  the  time  of  this  attachment,  plaintiff  told  the 
ofiGicer  that  the  wagon  belonged  to  his  wife,  and  not  to  levy  on  it.  On 
May  14,  1879,  the  plaintiff  appeared  especially  before  the  justice, 
had  the  service  of  summons  set  aside,  and  obtained  an  order,  on  May 
16th,  upon  the  constable  to  deliver  up  the  property  attached.  The 
constable  released  the  wagon.  A  new  summons  was  then  issued  by 
the  justice,  in  the  action  of  Lawrence  v.  Baper,  and  the  constable  lev- 
ied another  attachment  on  the  wagon  immediately  after  the  release. 
Between  May  7tb  and  May  17th,  plaintiff  sold  the  buggy,  called  by 
some  witnesses  a  butcher  wagon,  to  one  C.  T.  Coming.  On  May  17, 
1879,  the  plaintiff  in  error  filed  his  motion  and  affidavits  to  dissolve 
the  second  attachment.  Upon  a  hearing  had  May  20,  1879,  before 
the  justice,  the  wagon  was  adjudged  to  be  exempt,  as  not  bein^  sub- 
ject to  attachment.  The  defendant  was  ordered  to  release  the  prop- 
erty. The  order  was  complied  with,  and  the  defendant,  as  consta- 
ble, levied  upon  the  wagon  under  an  execution  dated  May  21,  1879, 
issued  by  the  justice,  upon  a  judgment  rendered  in  the  action  of 
Lawrence  v.  Baper.  This  levy  was  made  immediately  after  the  re- 
lease of  the  second  attachment.  When  the  second  attachment  was 
made,  plaintiff  claimed  the  wagon  as  exempt.  On  the  twenty-first 
day  of  May,  1879,  the  day  of  the  levy  under  the  execution,  plaintiff 
again  claimed  the  wagon  as  exempt,  and  demanded  it  of  the  constable, 
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\?ho  refused  to  give  it  up,  and  sold  it  on  June  2, 1879,  to  one  Ellis 

Corey,  for  $38.    Plaintiff  was  present,  forbade  the  sale,  and  claimed 

the  property  as  exempt.     After  the  introdaction  of  all  the  evidence, 

the  plaintiff  asked  the  court  to  instruct  the  jury  as  follows : 

*376  **  (4)  The  court  instructs  the  Juiy  further  that  in  this  Estate  the  stat- 
ute specifically  exempts  to  every  person,  being  the  head  of  a  family 
and  residing  within  this  state,  one  wagon  and  the  necessary  harness  for  the 
use  of  one  team,  and  that  it  is  the  duty  of  the  officer,  when  levying  on  wagons 
or  harnesses  by  virtue  of  any  process,  to  give  the  execution  debtor  on  whose 
goods  he  levies  such  process  an  opportunity  to  select  out  and  claim  his  ex- 
i^mptions ;  and  if  the  officer  iails  so  to  give  the  defendant  such  reasonable  op- 
portunity, he  is  not  deemed  to  have  waived  his  right  to  such  exemption,  if 
he  shall  claim  the  same  in  a  reasonable  time/' 

This  instruction  the  court  gave,  but  modified  it  by  adding  at  the 
bottom  of  it  these  words :  '* And  way  after  such  levy,  and  so  as  to  not 
unjustly  prejudice  the  judgment  creditor," — to  which  modification  of 
the  instruction  by  the  court  plaintiff  then  and  there  duly  excepted, 
lor  the  reason  that  the  same  is  contrary  to  the  law  in  this  case. 

On  the  part  of  the  defendant,  the  court  gave  the  following  instruc- 

Uons,  against  the  objections  of  plaintiff: 

*'(1)  The  court  instructs  the  Jury  that,  while  the  exemption  laws  are  made 
for  the  protection  of  the  debtor  and  his  family,  that  to  claim  snch  exemption 
where  selections  are  to  he  made,  it  is  incumbent  upon  thedebtor  to  use  ordinary 
diligeuoe  in  claiming  such  exemptions;  and  where,  from  the  lack  of  such  or* 
dinary  diligence  on  the  part  of  the  debtor,  it  would  result  in  loss  and  be  un- 
just to  the  creditor,  then  the  debtor  would  be  barred  from  claiming  the  ben- 
efit of  such  exemption  laws.  And  if  you  find  the  facts  in  this  case  in  accord- 
ance with  the  above,  you  will  bring  in  a  verdict  for  the  defendant, 

"(2)  The  court  instructs  the  Jury  that  the  exemption  laws  are  made  for  the 
benefit  of  the  debtor  and  his  family,  but  thedebtor  is  required  to  use  reasonable 
and  ordinary  diligence  in  asserting  his  claim  to  such  exemption,  and  making 
selections  where  selections  are  to  be  made,  and  to  do  so  in  suchtimeand  way 
as  will  not  unjustly  prejudice  the  Judgment  creditor. 

"  (3)  The  cou  rt  instructs  the  Jury  that,  if  they  believe  from  the  evidence  that 
at  the  time  of  the  levy  of  the  first  order  of  attachment,  in  the  case  wherein  C. 
D«  Lawrence  was  plaintiff  and  said  John  M.  Baper  was  defendant,  (being 
plaintiff  herein,)  that  the  said  Raper  was  the  owner  of  and  had  two 
*877    wagons,  and  at  the  time  defendant  herein,  as  constable,  levied  *the 
said  order  of  attachment,  the  two  wagons  were  in  the  possession  of  the 
plaintiff  herein,  and  that  the  said  Raper  at  the  time  of  the  levy  of  said  at- 
tachment was  present,  and  made  no  election  or  claim  of  exemption,  and  after- 
wards the  said  Baper  disposed  of  the  wagon  not  levied  upon,  then  the  jury 
will  take  such  facts  into  consideration  in  determining  whether  the  plaintiff 
used  reasonable  and  ordinary  diligence  in  asserting  the  claim  to  said  wagon 
claimed  herein  as  exempt  property,  and  in  determining  whether  he  claimed 
the  same  in  such  time  and  way  as  not  to  unjustly  prejudice  the  Judgment  cred- 
itor in  the  execution. 

*'(4)  The  court  instructs  the  Jury  that,  if  a  party  places  property  in  his  wife*8 
name  for  the  purpose  of  defrauding  his  creditors,  he  cannot  afterwards  and 
while  it  is  so  remaming,  be  heard  to  claim  the  same  property  as  exempt  as  his 
own," 

Instruction  No.  4,  asked  by  plaintiff,  served  no  useful  purpose,  as 
the  evidence  of  Lawrence  and  the  affidavit  of  Falloon  (read  as  a  dep- 
V.  24k— 18 
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ositipn)  proved  the  sale  of  the  batcher  wagon  before  the  seizore  of 
the  wajgon  in  dispute  under  the  execution,  and  therefore  established 
the  fact  that  plaintiff  had  only  one  wagon  at  the  date  of  sach  seizure. 
Hence  there  was  no  selection  or  choice  to  be  made.  The  law  made 
the  property  exempt,  and  the  ofScer  acted  at  his  peril.  Seip  ▼. 
Tilghmauy  23  Kan.  *289.  The  modification,  however,  rendered  the 
instruction  injurious.  Had  the  court  rejected  it  in  toto,  no  error 
would  have  been  committed,  but,  by  changing  it,  a  direction 
given  very  different  from  that  requested.  If  the  instrnction 
asked  upon  the  theory  that  no  sale  of  the  butcher  wagon  had  been 
shown,  it  was  unnecessary,  as  all  the  evidence  clearly  established  the 
exercise  by  the  plaintiff  of  the  highest  diligence  in  claiming  the  ex- 
emption of  his  property  after  the  issuance  of  the  execution.  In  view 
of  the  undisputed  facts  in  the  case,  all  the  instructions  for  defendant 
were  erroneous. 

The  trial  court  seems  to  have  considered  the  conduct  of  the  plain- 
tiff at  the  instance  of  the  first  attachment  as  very  important  in  eon- 
trolling  all  subsequent  proceedings,  and,  because  he  failed  then 
*378  to  claim  the  wagon  as  exempt,  that,  to  *some  extent,  the  rights 
of  a  judgment  creditor  intervened.  AH  of  the  instmctions  of 
defendant,  except  No.  4,  are  concerning  the  necessity  of  using  dili- 
gence in  demanding  the  exempt  property.  The  court  must  have 
overlooked  the  facts  that  all  the  attachment  proceedings  ended  on 
May  31, 1879,  favorably  to  the  plaintiff.  The  property  was  released 
under  the  order  of  the  justice  on  both  attachments.  The  first  release 
was  on  May  16, 1879;  the  second,  on  May  21, 1879.  The  only  claim 
the  defendant  had  after  the  dissolution  of  the  attaohnients  was  the 
seizure  of  the  property  undel:  the  execution  of  the  date  of  May  21, 
1879.  As  plaintiff  claimed  the  wagon  as  exempt,  both  before  and 
on  the  day  of  such  seizure,  and  continued  to  make  the  claim  up  to 
the  day  of  sale  and  on  the  day  of  sale,  the  various  directions  about 
the  attachments  and  the  use  of  ordinary  diligence  were  irrelevant  and 
clearly  misleading.  The  jury  must  have  believed  that  the  plaintiff 
was  barred  from  claiming  the  wagon  as  exempt,  if  he  failed  to  give 
this  notification  at  the  first  attachment.  In  this  the  plaintiff  was 
prejudiced.  The  issue  was  as  to  the  rights  of  the  plaintiff  on  the 
date  of  the  seizure  under  the  execution, — that  is,  whether  the  wagon 
was  then  exempt.  The  court  had  no  right  to  carry  the  question  of 
the  selection  of  the  wagon  back  to  the  attachments.  If  plaintiff  had 
only  one  wagon  at  the  levy  of  the  execution,  no  selection  was  required; 
if  he  had  two,  sufScient  diligence  was  proven. 

Again,  the  fourth  instruction  of  the  defendant  ought  to  have  been 
refused,  because  of  the  want  of  evidenc^e  to  support  it.  It  was  based, 
we  suppose,  on  the  declaration  of  plaintiff  made  to  defendant,  on  May 
7,  1879,  that  the  wagon  belonged  to  his  wife.  This  statement  did 
not  cause  the  defendant  to  release  the  property,  or  to  levy  on  other 
property.     In  brief,  the  defendant  was  not  led  by  the  words  or  con* 
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duet  of  plaintiff  to  act  to  the  prejudice  of  either  the  judf^ment  cred- 
itor or  himself.  Whether  the  declaration  was  then  true  or  false,  we 
see  no  reason  why  the  plaintiff,  on  a  claim  of  exemption  for  the  wagon 
seized  under  an  execution  several  days  thereafter,  should  be 
*S79  estopped  from  establishing  the  actual  facts,  and  *from  recov- 
ering the  wagon,  if  at  the  date  of  such  seizure  it  was  exempt. 
We  cannot  find  tk  scintilla  ot  evidence  in  the  record  of  the  wagon  being 
placed  in  the  wife's  name  to  defraud  creditors,  unless  the  statement 
of  plaintiff  already  quoted  tends  in  that  direction.  In  the  absence  of 
other  evidence,  the  jurors  ought  not  to  have  been  confused  with  an 
issae  of  that  character.  This  instruction  evidently  impressed  the 
juror B»  as  after  retirement  they  requested  the  court  to  explain,  or  rather 
to  construe,  it  a  second  time  to  them. 

Some  other  questions  are  presented ;  but  we  think  it  unnecessary 
to  make  further  comments. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

(Ail  the  justicefoonourring.) 


Oborgb  HoisnfGTOii  and  another  v.  Gbobos  Huff. 

July  Term,  1880. 

Exemption:  Walvev:  Landlord  and  Tenant.  Where  a  tenant  has  waived 
in  a  written  lease  the  benefit  of  the  exemption  laws  for  all  debts  con- 
tracted for  rent,  and  a  judgment  is  rendered  before  a  justice  of  the  peace 
against  the  tenant  for  rent  named  in  the  lease,  the  personal  property  of 
such  tenant,  otherwise  exempt,  is  subject  to  seizure  and  sale  upon  execu- 
tion    Rice  V.  Nolan,  83  Kan.  80,  5  Pac  Rep.  437. 

Error  from  Dickinson  district  court. 

Beplevin  brought  by  Huff  against  Hoisington  (constable)  and  an- 
other to  recover  the  possession  of  a  certain  mare  claimed  to  be  exempt. 
Trial  by  the  court  at  the  March  term,  1880,  and  judgment  for  the 
plaintiff. 

Culhertson  d  Mead,  for  plaintiffs  in  error. 

Hoffmire  <t  Pierce,  for  defendant  in  error. 

*380    ^HoRTON,  G.  J.    This  was  an  action  in  replevin  brought  by  the 

defendant  in  error  against  the  plaintiffs  in  error,  to  recover  one 

dun  mare,  eight  years  old,  of  the  value  of  ninety  dollars,  and  claimed 

to  be  exempt.     The  case  was  tried  to  the  court  without  a  jury. 

Special  findings  of  fact  were  made,  which  are  as  follows : 

"  ( 1)  That  the  defendant  George  Hoisington  was  a  duly  appointed  and  quali- 
fied constable  for  Grant  township,  in  said  county,  [Dickinson,]  about  the  time 
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of  the  detention  of  the  property  in  the  plaintiff's  petition;  (2)  that  said  prop> 
erty  was  levied  upon  and  taken  from  the  plaintiif,  under  execution  issoed  ij 
T.  J.  Crosier,  a  Justice  of  the  peace  f6r  said  Grant  township,  by  George  Hoising- 
ton,  while  acting  as  such  constable;  (8)  that  said  execution  was  issued  upon 
a  judgment  in  favor  of  the  defendant  Muy  A.  Barnes,  and  against  the  plain- 
tiff, George  Huff,  and  that  said  Judgment  was  for  a  balance  due  upon  a  lease 
of  fanning  land;  (4)  that  said  lease  contained  a  clause  waiving,  upon  tlie 
part  of  the  present  plaintiff,  George  Huff,  all  right  or  exemption  of  per- 
sonal property  from  seizure  or  attachment  for  any  rent  that  might  be  doe 
under  the  same,  and  that  said  lease  was  executed  by  said  plaintilE;  (5)  Cbat 
no  reference  was  made  in  said  execution  of  the  waiver  aforesaid  in  the  lease, 
and  that  the  Judgment  in  said  action  of  Mary  A.  Barnes  v.  George  Huff  was 
for  rent  due  under  said  lease,  and  that  there  was  no  recital  of  the  waiver 
aforesaid  in  said  Judgment;  (6)  that,  at  the  time  ttie  said  levy  was  made,  the 
plaintiff  was  the  owner  of  the  said  property,  and  had  the  same  in  his  possessimi, 
and  was,  at  the  commencement  of  this  suit*  entitled  to  the  immediate  posses- 
sion thereof;  (7)  that  the  said  plaintiff  was  and  is  the  head  of  a  family,  and 
that  the  said  property,  to-wit,  one  dun  mare,  was  within  the  descriptioD  and 
enumeration  of  the  statute  of  personal  property  exemption,  and  was  exempt 
from  seimire  and  sale  upon  any  attachment,  execution,  or  other  process,  sod 
the  value  of  said  mare  was  •90.'' 

Upon  the  findings  of  fact,  the  court  rendered  judgment  that 

^881    the  animal  was  exe.mpt ;  that  Huff  was  entitled  to  its  *imms- 

diate  possession,  and  that  his  damages  for  detention  were  $25. 

Section  30,  c.  55,  Gomp.  Laws  1879,  provides :  '*A  tenant  may 
waive,  in  writing,  the  benefit  of  the  exemption  laws  of  this  state  for 
all  debts  contraced  for  rents."  Huff  waived  his  right  of  exemption 
in  the  lease  executed  to  Mary  A.  Barnes.  She  obtained  a  judgment 
against  him  for  a  debt  contracted  under  tiiiat  lease,  and  had  the  right 
to  levy  upon  the  property  in  controversy.  The  failure  of  the  justice 
to  incorporate  in  the  judgment  and  execution  any  reference  to  the 
written  waiver  did  not  prevent  this  property  from  being  taken  by  the 
constable  on. execution.  Under  the  waiver,  the  property  was  not  ex- 
empt. Not  being  exempt,  it  was  subject  to  seizure  and  sale  upon  le* 
gal  process.  Frost  v.  Shaw,  8  Ohio  St.  270 ;  Greeno  v.  Barnard,  18 
Ean.  518. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  the  direction  to  enter  judgment  upon  the  findings  in 
favor  of  the  plaintiffs  in  error. 

(All  the  justices  concurring.) 
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J.  B.  Tbmplston  v.  E.  D.  Milus. 
July  Temit  1880L 

-Bond:  Forcible  Entry  and  Detainer.  Where  the  appeal  under- 
taking, tendered  by  the  defendant  in  an  action  for  forcible  entr  j  and  de- 
tainer»  does  not  olearly  show  that  the  appellant  is  bound  not  to  commit 
waste,  and  omito  the  condition  that  *'the  appellant  will  not  suffer  waste 
to  beeommitted»"  and  **will  pay  all  damages  that  may  be  awarded  against 
hlmt"  the  Justice  is  not  required  by  law  to  approve  and  accept  the  same. 

Brror  from  Bush  district  court. 

Mandamus  brought  by  Millis  against  Templeton  to  compel  him  as 
a  JQstiee  of  the  peace  to  approve  and  file  a  certain  appeal-bond.     At 
the  November  term,  1879,  of  the  district  court,  the  plaintiff 
^88S     had  *  judgment  against  the  defendant  justice. 
Pierce  dt  (7/ine,  for  plaintiff  in  error. 
8.  W.  MiUsftoT  defendant  in  error. 

HoBTOK,  0.  J.  This  was  an  action  of  mandamue,  commenced  on 
the  twenty-sixth  day  of  July,  1879,  to  compel  J.  S.  Templeton,  as 
justice  of  the  p6ace  of  Bush  county,  to  approve  and  file  an  appeal- 
bond  in  an  action  of  forcible  entry  and  detainer  tried  before  him.  Trial 
had  at  theNovember  term  of  the  district  court  of  Bush  county  for  1879. 
Judgment  was  entered  for  the  allowance  of  a  peremptory  writ,  and 
the  defendant  below  brings  the  case  here.  The  bond  tendered  was 
in  these  words : 

Ih  JuarxoB's  CQimT^Before  J.  S.  Templeton,  Justice  of  the  Peace  in  and 

for  Center  Township,  Rush  Oounty,  Kansas. 

Thon^as  Millar,  Plaintiff,  v.  E.  D.  Millis,  D^endanL 

Appeal-Bond. 

Whereas,  said  plaintiff  did,  on  the  tweliPth  day  of  July,  1879,  obtain  a  Judg- 
ment against  this  said  defendnnt,  E.  D.  Millis,  in  Justice's  court,  before  the 
above-entitled  court,  in  an  action  of  forcible  entry  and  detainer;  and  whereas, 
the  said  E.  D.  Millis,  defendant,  feels  himself  aggrieved,  intends  to  appeal  from 
said  Judgment;  now,  therefore,  we,  the  undersigned,  as  principal,  and  as  sure- 
ties, do  undertaJce  in  the  penal  sum  of  $300,  *  *  *  will  not  commit  waste 
on  said  premises  now  in  controversy;  and  if,  that,  upon  the  final  judgment  in 
this  cause  herein  rendered  against  him,  he  (said  defendant)  will  pay  double 
the  value  of  the  use  and  occupancy  of  the  property,  from  the  commencement 
of  this  action  until  the  delivery  of  said  property  to  the  plaintiff,  in  pursuance  of 
the  Judgment  of  the  court,  and  that  he  will  pay  all  costs  that  may  accrue,  and 
that  he  will  perform  every  order  and  the  judgment  of  this  court,  if  Judgment  be 
finally  awarded  against  him,  (the  said  defendant.) 

E.  D.  Millis. 

T.  W.  Pareeb. 

M.  H.  Young. 

Ghas.  H.  Peckham. 
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•388  *[Jmrtifiefttioii  of  sureties.] 

State  qf  Kamcu,  Rush  County:  We,  and  etubh  of  us,  do  solemnly 
swear  that  we  are  each  and  severally  worth  the  amounts  opposite  our  names, 
over  and  above  all  Myta,  liablUtieB,  and  fxemptlons. 

T.  W.  Pabeeb,     $300. 
M.  H.  Young,      $200. 
0.  H.  Pegkham,  $500. 
[Oath  of  8nr0tl«B.] 
State  0/ Kansas  f  Rush  County:  Subscribed  and  sworn  to  before  me,  by  T. 
\y.  Parker*  M.  H.  Young,  and  0.  H.  Peckham,  this  seventeenth  day  of  July, 
1879.  J.  A.  Bell.  J.  P. 

Section  11»  o.  81,  p.  721,  Gomp.  Laws  1879,  provides  that — 

''In  appeals  taken  by  the  defendant  in  actions  for  the  forcible  entry  and 
detention,  or  fcurcible  and  unlawful  detention  of  the  real  property,  the  un- 
dertaking dh  appeal  shall  be  conditioned  that  the  appellant  will  not  commit  or 
suffer  waste  to  be  committed  on  the  premises  in  controversy;  and  if,  upon 
further  trial  of -the  cause.  Judgment  be  rendered  against  him,  be  will  pay  double 
the  value  of  the  use  and  occupation  of  the  prc^rarty  from  the  date  at  the 
undertaking,  until  the  delivery  of  the  property*  pursuant  to  the  judgment, 
and  all  damages  and  costs  that  may  be  awarded  against  bim." 

The  appeal-bond  fails  to  comply  in  several  respects  with  the  re- 
quirements of  this  statute.  It  does  not  clearly  appeax  therefrom  that 
the  "appellant"  is  bound  not  to  commit  waste.  The  provisions  that 
"the  appellant  will  not  suffer  waste  to  be  commiited»  **  and  "that  he  will 
pay  all  damages,  **  are  wholly  omitted.  The  omissions  are  material 
and  substantial  conditions  of  an  appeal-bond,  and,  in  their  absence, 
it  was  not  the  duty  of  a  justice  to  approve  the  undertaking  for  appeaL 
It  is  by  far  the  best  practice,  in  alloases  of  appeals  in  justices'com-ts, 
for  undertakings  to  comply  strictly  with  the  language  and  conditions 
of  the  statute.  If  different  words  are  employed,  the  justice  ought  not 
to  approve  the  undertaking,  unless  the  language  and  conditions  of  the 
statute  are  substantially  followed. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  ease 
remanded. 

(All  the  jnatieeB  concurring.) 
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*884  ^EOBBTON  B.  SWITZSB  9.  iToHN  F.  WniYBBS. 

July  Term,  1880, 

L.  Power  of  Attorney:  Hortgage  Void.  W.  sold  |i  oolt  to  6.  Subse- 
quently, and  while  the  colt  was  in  W.'s  possession,  S.  gave  W.  authority 
to  sell  the  colt.  W.  did  not  sell,  bat  mortgaged  the  colt  in  his  own  name 
to  a  tUrd  person.  Hddf  that  the  mortgage  was  void.  A  power  to  sell 
does  not  authorize  an  agent  to  execute  a  chattel  mortgage.^ 

2.  Axrest :  Not  Sustained.  A  statement  that  S.  had  given  TV.  authority  to 
sell  a  colt  of  the  former,  and  that  W.,  without  other  authority,  mortgaged 
the  eolt  in  his  own  name  to  J.,  does  not  support  the  charge  in  an  affidavit 
for  W.*8  arrest,  t^at  the  latter  had  made,  or  wasabout  to  make,  a  fraudu- 
lent disposition  of  his  property,  to  defraud  his  creditors,  or  that  he  had 
p]x>perty  and  rights  in  action  which  he  fraudulently  conceals. 

Error  from  Saline  district  court. 

Aotion  originally  brought  before  a  justice  of  the  peace,  by  Switzer 
against  Wilvers,  opon  an  account  for  $53.20,  for  medicines.  On  the 
twenty-first  day  of  February,  1880,  the  district  court  afSrmed  the 
decision  and  action  of  the  justice,  who  had  decided  a  certain  amended 
affidavit  for  an  order  of  arrest  to  be  insufficient,  and  discharged  the 
defendant. 

John  Foster,  for  plaintiff  in  error. 

MohUr  d  Cunningham  and  Oarver  <t  Bond,  for  defendant  in  error. 

HoRTON,  C.  J.     On  the  second  day  of  September,  1879,  Egerton 
B.  Switzer  commenced  an  action  against  John  P.  Wilvers,  before  B. 
H.  Bishop,  a  justice  of  the  peace  in  the  city  of  Salina.     He  filed 
bis  affidavit  and  undertaking,  and  obtained  an  order  of  arrest  for 
Wilvers,     Thereon  the  latter  was  arrested.    On  the  third  day  of  Sep- 
tember, 1879,  on  the  affidavit  and  undertaking  of  Wilvers,  the  case 
was  continued  till  October  1,  1879,  and  afterwards,  by  agreement, 
continued  till  llovember  15,  1879,  at  which  time  Wilvers  obtained  a 
change  of  venue  to  B.  L.  Norton,  a  justice  also  for  the  same 
*885     township.     *0n  the  sixteenth  day  of  January,  1880,  the  case 
came  up  for  trial  before  E.  L.  Norton,  justice  of  the  peace, 
and  Wilvers  filed  his  motion  to  be  discharged  from  the  order  of  arrest, 
"for  the  reason  that  the  affidavit  upon  which  said  order  of  arrest  was 
issued  was  insufficient  to  justify  the  arrest  of  said  defendant. "    Switzer 

'An  agent,  having  anthoritv  to  sell,  is  not  authorized  to  make  a  trade  for  part 
money  and  part  something  else,  Hampton  v.  Moorhead,  (Iowa,)  17  K.  W.  Rep.  203 ; 
or  to  convey  without  consideration,  Campbell  v.  Campbell,  (Wis.)  15  N.  W.  Rep. 
138;  bnt  has. authority  to  collect  pay  at  tne  time  or  as  a  part  of  the  transaction. 
'Rrainoir  v.  Morison,  (Me.)  8  Atl.  Kep.  185.  An  agent,  having  general  authority 
to  pofcbaae  real  estate,  iias  the  power  to  bind  his  principal  by  assuming  a  mort- 
gage in  puirchasing  real  estate.    Schley  v.  Fryer,  (N.  Y.)  2  N.  K  Rep.  280. 
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objected  to  the  motion,  on  the  ground  that  said  affidavit  had  once 
been  judicially  passed  upon  by  B.  H.  Bishop,  justice  of  the  peace. 
The  affidavit  for  the  order  of  arrest  was  decided  by  the  justice  to  be 
insufficient,  which  was  excepted  to  by  Switzer,  and  leave  obtained  to 
file  an  amended  affidavit,  which  was  filed  on  the  twenty-third  day  of 
January,  1880.  On  the  thirtieth  day  of  January,  1880,  the  jastioe 
decided  the  amended  affidavit  to  be  insufficient^  and  discharged  Wil« 
vers  from  arrest,  to  which  Switzer  excepted. 

On  February  21,  1880,  upon  proceedings  in  error^  the  district  court 
of  Saline  county  affirmed  the  decision  of  the  justice,  and  the  case  is 
now  here  for  our  consideration.     The  affidavit  for  the  arrest  charged 
that  Wilvers  had  begun  to  convert  his  property,  or  a  part  thereof, 
into  money  for  the  purpose  of  defrauding  his  creditors,  and  had  prop- 
erty and  rights  in  action  which  be  fraudulently  concealed,  and  had 
begun  to  assign,  remove,  and  dispose  of  his  property,  or  a  part 
thereof,  with  intent  to  defraud  his  creditors.     The  facts  claimed  to 
justify  the  belief  in  the  fraud  charged  were,  in  substance,  that  Switzer 
was  a  physician  in  attendance  on  Wilvers'  wife.     Wilvers  was  unable 
to  get  credit  for  medicine,  and  was  owing  therefor.      Switzer  as- 
sumed the  debt,  Wilvers  selling  him  a  colt  as  payment,  which  was  left 
in  possession  of  Wilvers.     Wilvers  then  discharged  Switaer,  and, 
falsely  pretending. that  be  could  sell  the  colt  and  would  do  so,  and  pay 
Switzer,  obtained  leave  of  Switzer  to  do  so,  but  did  not  attempt  to  sell 
said  colt  and  pay  Switzer,  but  immediately  mortgaged  the  colt  to  an- 
other party,  (Dr.  J.  W.  Jenney,)  giving  to  Switzer  nothing,  and  re- 
fusing to  state  what  the  consideration  of  said  mortgage  was,  but 
stating  that  *'that  was  bis  business." 

We  perceive  no  error  in  the  ruling  of  the  court.  The  affi- 
*886  ^davits  show  a  sale  of  the  colt  to  Switzer.  The  latter  sub- 
sequently authorized  Wilvers  to  sell  the  animal.  Without 
authority,  he  executed  a  chattel  mortgage  in  his  own  name  to  another 
party.  The  mortgage  was  worthless  and  void.  Switzer  has  not 
parted  with  his  colt,  and  is  entitled  to  reclaim  it  of  Wilvers,  or  of  the 
alleged  mortgagee.  A  power  to  sell  does  not  authorizcT  a  mortgage. 
The  facts  do  not  sustain  the  specific  charges  of  the  affidavit;  hence 
the  justice  rightfully  decided  the  affidavit  insufficient.  If  we  assume 
that  the  plaintiff  has  ratified  the  execution  of  the  chattel  mortgage 
by  claiming  the  proceeds,  yet,  as  no  allegation  is  made  in  the  affi- 
davit that  the  defendant  fraudulently  contracted  the  debt,  or  in- 
curred the  obligation  for  which  suit  was  brought,  the  affidavit  cannot 
be  deemed  good  upon  that  theory.  If  we  construe  the  evidence  as  not 
showing  a  completed  sale  to  plaintiff,  the  affidavit  is  not  sufficient, 
as  the  plaintiff  had  no  right  to  direct  the  disposition  of  the  colt,  or 
demand  any  account  of  the  mortgage  to  Jenney. 

It  does  not  appear  by  the  record  that  B.  H.  Bishop,  the  justice 
who  issued  the  order  of  arrest,  ever  heard  any  motion  in  the  case 
to  discharge  Wilvers;  therefore  the  objection  to  the  action  of  E.  L. 
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NoBTOK,  ID  passing  apon  the  motion  as  a  justice  of  the  peace,  is 
without  substance. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


*887  VoBjr  D.  C.  Hebbiman  v.  J.  Shomox. 

July  Term.  1880. 

Attorney  at  Law:  OoUeotlon :  Authority.  An  attorney  employed  to  col- 
lect a  note  is*  in  the  absence  of  special  directions,  authorized  to  receive 
money  only  in  payment  thereof,  and  does  not  bind  the  client  by  an  agree- 
ment to  receive  county  warrants,  or  other  property,  real  or  personal,  in 
payment  and  discharge  of  the  debtor's  liability  on  the  note.^ 

Error  from  Cherokee  district  court. 

At  the  October  term,  1879,  of  the  district  court,  Shomon,  as  plain- 
tiff had  judgment  against  defendant  Herriman,  who  brings  the  case 
here. 

VoBB  A  Van  Syckel,  for  plaintiff  in  error. 

8.  N.  Andrews  and  H.  O.  Webb,  for  defendant  in  error. 

Bbkwbb,  J.  B.  Schulenberg  &  Go.  obtained  a  judgment  against 
defendant  in  error,  plaintiff  bdow,  which  they  assigned  to  plaintiff 
in  error,  defendant  below.  Execution  was  issued  upon  such  judg- 
ment, and  levied  upon  a  stock  of  goods  belonging  to  Shomon.  The 
latter  thereupon  brought  this  action  to  restrain  proceedings  upon  that 
execution,  alleging  thai  the  judgment  had  been  fully  paid  and  dis- 
charged. The  case  was  tried  by  the  court,  without  a  jury^  and  find- 
ings and  judgment  were  in  favor  of  the  plaintiff.  The  court  found 
specially  that  the  judgment  had  heen  paid  before  the  issue  of  the  exe- 
cution. 

It  appears  that  a  Barbour  county  warrant  was  received  by  the  at- 
torney of  record  of  Schulenberg  &  Co.,  from  Shomon,  after  the  entry 
of  judgment.  Shomon  claimed  that  the  attorney  received  it  as  pay- 
ment pro  tanto.  The  attorney  testified  that  he  only  received  it  to  col- 
lect, and  to  apply  the  proceeds  when  collected  upon  the  judgment. 

^An  attorney  at  law  has  no  power,  except  by  special  authority  from  his  client, 
to  release  his  dienfs  Judgment,  where  thejudgment  has  not  been  paid  or  satis- 
fled.    Ronnsaville  v.  fiazen,  88  Kan.  74,  6  Pac  Rep.  423. 

An  affent,  in  the  absence  of  special  authority,  has  no  power  to  receive  in  pay- 
ment 01  a  daim  placed  in  his  hands  for  collection  anything  but  money,  or  a  sum 
less  than  the  amount  of  the  claim,  Bigler  v.  Fay,  (Iowa.)  88  N.  W.  Rep.  17 ;  or  to 
receive  note  of  debtor  payable  to  agent,  Robinson  v.  Anderson,  (Ind.)  6  N.  E.  Rep. 
Id;  but  an  attorney  at  law  has  authority  in  such  case  to  take  note  secured  by 
chattel  mortgage,  Dolan  v.  Van  Demark,  85  Kan.  804, 10  Pac  Rep.  849. 
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The  warrant  was  never  paid,  and  web  donbtleu  frandnlent 
*388    and  worthless.    *We  shall  not  stop  to  consider  the  contradic- 
tion between  these  witnesses;  for  we  think  the  jadgment  most 
be  reversed  upon  the  nndispnted  faets.    There  is  no  pretense  that 
the  phuntiffs  in  the  judgment  knew  of  the  action  of  their  attorney, 
authorized  or  ratified  it,  or  that  he  had  any  special  directions  or  au- 
thority in  the  matter.     He  had  simply  the  general  authority  of  an  at* 
torney  in  the  coUection  of  a  judgment.     Bat  this  general  authority 
is  to  receive  money  only  in  payment.    He  can  neither  sell,  assign, 
or  compromise  a  judgment,  nor  receive  notes,  warrants,  goods,  chat- 
tels, or  land  in  payment.     Receiving  a  county  warrant  is  simply  ex- 
changing a  judgment  claim  against  a  debtor  for  a  claim  against  a 
county.     It  matters  not  that  the  debtor  is  insolvent  and  the  warrant 
valid  and  valuable.     The  attorney  is  employed  to  collect — ^that  is, 
receive — ^the  money  due  on  the  judgment,  and  not  to  trade  the  claim 
for  anything,  although  apparently  or  in  fact  more  valuable.     The 
authorities  in  this  direction  are  clear  and  abundant.     See,  among 
others,  2  Daniel,  Neg.  Inst.  §  1245 ;  Chapman  v.  Gowles,  41  Ala.  103; 
Wright  V.  Dailey,  26  Tex.  730 ;  Bradford  v.  Amdd,  38  Tex,  412 ; 
Moye  V.  Gogdell,  69  N.  G.  98;  Maddux  v.  Sevan,  89  Md.  485:  Wal- 
den  V.  Bolton,  55  Mo.  405 ;  Spears  v.  Ledergerber,  56  Mo.  465 ;  j^ir- 
per  V.Harvey,  4  W.  Va.  639;  Maxwell  v.  Owen,  7  Cold.  630;  Camp- 
bell V.  Bagley,  19  La.  Ann.  172;  Davis  v.  Lee,  20  La.  Ann.  248; 
Mayer  v.  Blease,  4  Bich.  10;  Carstens  v.  Bamstorf,  11  Abb.  Pr.  (N. 
8.)  442;  Beers  v.  Hendrickson,  46  N.  T.  665;  l>e  Mets  t.  Bagron, 
53  N.  Y.  635;  Marbourg  v.  Smith,  11  Ean.*554. 

The  attorney  may  be  personally  responsible  for  any  contract  which 
he  made;  but  his  clients  are  not  bound  by  his  agreement  to  receive 
county  warrants  or  other  property  in  payment  of  their  judgment. 
Hence,  whether  the  warrant  was  received  according  to  the  agreement 
as  he  states  it,  or  as  Bhomon  testifies,  is  immaterial  so  far  as  the 
satisfaction  of  the  judgment  is  concerned. 

The  judgmoit  inll  therefore  be  reversed,  and  the  case  remanded 
for  a  new  trial. 

(All  the  justices  concurring.) 
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•389  ♦L.  G.  CoNAWAY  and  Wife  v.  J.  M,  L.  Gobb. 

July  Tenn,  1880. 

1«  Pleading:  Befbotive  Petition  Cored.  Where  the  petition  is  nnchal- 
lenged  until  after  the  trial  is  concluded  and  findings  made,  Tieldt  that  no 
objection  as  to  the  mere  manner  in  which  the  allegations  are  made  will 
then  avail;  and  also  held  that,  though  the  petition  may  be  detective,  yet 
if  by  all  the  pleadings  taken  together  Issues  of  fact  are  fully  presented  for 
trial,  the  defect  in  the  petition  will  be  cured. 

2.  Beformation  of  Ck>ntraot:  Mistake.  To  Justify  the  reformation  of  a 
oontract  or  deed,  the  fact  of  a  mutual  mistake  must  be  shown,  as  well  as 
that  the  party  seeking  the  reformation  would  be  prejudiced  by  a  failure 
to  reform ;  but  it  is  not  necessary  to  show  the  eodstence  of  a  prior  parol 
oontract  and  such  part  pe^ormance  as  would,  in  the  absence  of  a  written 
oontract,  take  the  case  out  of  the  statute  of  frauds. 

8.  Mntoal  Mistake:  Evidenoe.  The  fact  of  a  mutual  mistake  must  be 
dearly  shown,  but  where  that  is  conceded,  the  ordinary  rule  as  to  the 
preponderance  of  evidence  controls  as  to  the  consideration,  the  perform- 
ance, and  Uie  prejudice. 

Error  from  Bice  district  court. 

Action  brought  by  Gore  against  Gonaway  and  wife,  for  the  reforma- 
tion of  a  certain  deed.  The  facts  sufficiently  appear  in  the  opinion 
in/ra,  and  in  the  statement  of  the  case  of  Gonaway  v.  Gore,  in  21 
Kan.  *726,  *727.  Trial  by  the  court,  at  the  adjourned  term,  com- 
mencing  January  27, 1880,  when  the  findings  and  judgment  were  for 
Gore. 

t/.  3/.  Muscott,  W.  J.  Puller,  W.  B.  Brown,  and  J.  H.  Bailey,  for 
plaintiiSFs  in  error. 

Ansel  R.  Clark  and  J.  W.  White,  for  defendant  in  error. 

Bbeweb,  J.  This  case  has  been  to  this  court  once  before,  and  the 
decision  therein  is  reported  in  21  Kan.  *725.  At  that  time  a  judg- 
ment upon  the  pleadings  in  favor  of  Gore  was  reversed,  and  the  case 

remanded  for  trial  upon  the  facts.  Subsequently  a  trial  was 
*890     had  by  the  district  court,  without  a  jury,  ^special  findings  of 

fact  made,  and  judgment  entered  upon  them  in  favor  of  Gore. 
To  reverse  such  judgment  this  proceeding  in  error  has  been  brought. 
It  may  be  stated  generally  that  the  court  found  against  the  facts  al- 
leged in  the  answer,  so  that  the  decision  in  the  prior  case  has  little, 
if  any,  bearing  upon  the  questions  now  presented. 

The  first  proposition  of  counsel  for  plaintiffs  in  error  is  that  the 
petition  is  fatally  defective.  It  alleges  substantially  the  execution  of 
a  deed,  that  there  was  by  mutual  mistake  a  misdescription  of  the  land, 
and  prays  a  reformation.  It  does  not  allege  a  previous  contract  for 
the  purchase  of  the  land,  the  payment  of  any  money,  or  any  matter 
extrinsic  to  the  deed  by  which  it  appears  that  the  plaintiff  has  parted 
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with  anything  or  will  suffer  loss  if  reformation  is  not  awarded*     For 
all  the  petition  shows,  the  deed  may  have  been  purely  Toluniaiy  on 
the  part  of  the  defendants, — a  mere  gift, — ^and  eqoity  will  not  inter* 
fere  to  correct  a  gift.     Now,  it  may  be,  as  counsel  claim,  that  a  de- 
mnrrer,  if  it  had  been  filed,  onght  to  have  been  sustained.    But  none 
was  filed.    No  challenge  was  made  of  the  petition.    Answer  and  reply 
were  filed,  trial  had,  evidence  received,  and  findings  made  before  the 
sufficiency  of  the  petition  was  questioned.    And  upon  the  question  of 
the  sufficiency  of  the  pleadings,  we  need  not  look  alone  to  the  petition. 
We  may  properly  examine  all  the  pleadings,  and  if  by  them  ail  there 
are  sufficient  allegations  presented  to  make  an  issue  of  fact  for  trial, 
any  defect  in  the  petition  will  be  cured.     Now,  the  answer  which  was 
considered  when  the  case  was  here  before,  alleged  that  plaintiff  had 
contracted  to  purchase  the  land  at  and  for  the  price  of  $800,  and  that, 
relying  upon  his  promise  to  pay  that  amount,  the  defendants  had  ex- 
ecuted the  deed,  and  that  he  had  since  failed  and  refused  to  pay.  Upon 
the  maxim  that  he  who  seeks  equity  must  do  equity,  we  held  that  this 
answer  stated  a  defense.     Thereafter  a  reply  was  filed,  in  which  the 
plaintiff  alleged  that  he  bought  the  land  for  $395,  and  had  paid  that 
sum.     This  reply  was  found  by  the  court  to  be  true*     Now,  taking 
the  petition  and  reply  together,  a  plain  case  for  equitable  re- 
*391     lief  is  disclosed.     Purchase,  pay^ment,  and  mistake  in  de- 
scription, all  appear.     Clearly,  the  plaintiff  would  suffer  great 
prejudice  if  denied  a  recovery ;  and  no  objection  to  the  mere  manner 
in  which  these  facts  are  alleged  is  of  any  avail,  if  not  presented  antil 
after  the  close  of  the  trial. 

Another  claim  of  counsel  is  that  the  statute  of  frauds  presents  an 
insaperable  obstacle  to  the  plaintiff's  recovery.     The  argument  is 
that  the  contract  for  the  sale  of  the  land  was  in  parol;  that  there  is 
no  allegation  or  proof  of  the  delivery  of  possession,  the  making  of 
improvements  or  any  other  matters  which  take  a  parol  contract  oat 
of  the  statute  of  frauds ;  that  the  deed  which  was  executed  was  a 
conveyance  of  other  land,  and  therefore  neither  a  conveyance  nor  a 
contract  for  the  land  in  question.   The  argument  is  elaborated  by  cosn- 
sel,  and  many  authorities  are  cited.     But  these  authorities  run  aloDg 
the  line  of  the  doctrine  of  specific  performance;  while  the  case  at  bar 
comes  under  the  head  of  the  reformation  of  contracts.     The  differ- 
ence between  the  two  is  marked  and  substantial.    One  aims  to  enforee 
a  parol  contract  as  though  it  were  in  writing;  the  other  seeks  simplf 
to  conform  the  written  to  the  real  contract.     One  would  avoid  the 
necessity  of  any  writing;  the  other  would  simply  correct  the  writing. 
The  principles  which  control  the  one  are  essentially  different  from 
those  which  control  the  other.    If  a  parol  contract  were  sought  to  be 
enforced,  the  arguments  and  authorities  of  counsel  would  be  in  point. 
But  the  reformation  of  a  deed  already  made, — the  correction  of  aeon- 
tract  already  in  writing, — involve  very  different  considerations.    The 
question  is,  not  whether  there  has  been  such  a  performance  as  ren- 
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cters  ineqaitable  the  non-enforcement  of  the  parol  contract^  but  whether 
the  written  is  the  actual  contract.  It  ia  not  the  substituting  of  acts 
in  pais  for  the  written  contract ;  but  it  is  making  the  written  the  expres- 
sion of  real  the  contract.  We  think,  therefore,  that  the  argument  and 
anthorities  of  counsel  based  upon  the  statute  of  frauds  are  not  apt, 
and  the  objection  urged  not  well  taken.  It  would  undervalue  the  whole 
doctrine  of  the  reformation  of  contracts  and  deeds,  if  the  case 
*392  were  to  be  treated  as  though  no  writ*ten  contract  had  ever 
been  made.  The  reformation  implies  the  existence  of  a  writ- 
ten contract.  It  corrects  that  which  exists,  and  does  not  seek  to 
avoid  the  necessity  of  that  which  is  not.  A  mutual  mistake  must  be 
shown,  and  that  the  party  would  be  wronged  by  a  failure  to  correct. 
These  facts  appearing,  the  power  and  duty  of  a  court  of  chancery  to 
reform  is  clear. 

Many  objections  are  urged  in  reference  to  the  admission,  exclusion, 
and  effect  of  the  testimony.     We  see  nothing  in  reference  to  the  ad- 
mission or  exclusion  of  testimony  which  calls  for  notice;  nothing  in 
which  a  different  ruling  would  have  changed  the  result.     As  to  the 
effect  of  the  testimony,  it  is  urged  that  the  findings  of  the  court  can- 
not be  snstained,  because  one  party  swears  that  the  consideration  was 
$800,  while  the  other  as  positively  swears  that  it  was  but  $395. 
Hence,  it  is  argued  that  the  plaintiff  has  failed  to  make  his  case 
clearly  apparent.     We  cannot  agree  with  counsel ;  for  the  fact  of  a 
matnal  mistake  in  the  description  is  conceded,  and  the  matter  of  con- 
sideration, performance,  and  prejudice  must,  we  think,  rest  upon  the 
ordinary  rule  as  to  the  preponderance  of  evidence,  and,  as  to  that 
question  of  fact,  the  finding  of  the  trial  court  is  conclusive. 

Upon  the  whole  record  we  see  no  error  prejudicial  to  the  material 
rights  of  the  plaintiffs  in  error,  and  therefore  the  judgment  must  be 
affirmed. 

(All  the  justices  concurring.) 


*803    *T»  J.  PflHiPiN  and  others  v.  Thoicas  L.  HcGabtTi  County 

Superintendent,  etc. 

July  Term,  1880. 

1«  Constitutional  Law :  Section  16.  Art.  2 :  Mandatory*  Section  16,  art 
2,  of  the  constitution  is  mandatory,  not  merely  in  requiring  that  the  sub- 
ject-matter of  an  act  shall  be  clearly  expressed  in  its  title,  but  also  in  re- 
quiring that  the  act  shall  contain  only  one  subject.  But  while  this  sec- 
tion should  be  enforced  so  as  to  guaid  against  the  evils  designed  to  be 
remedied  thereby,  it  should  not  be  construed  narrowly  or  technically  to 
inyalidate  proper  and  needed  legislation.^ 

*  See  State  ▼•  Barrett,  27  Ean.  217.    Reviewinff  the  decisions  on  said  section  ox 
the  constitution.    John  v.  Reaser,  81  Ean.  406,  2  Pac.  Rep.  771. 
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Section  81,  Ch.  72,  Laws  1878,  Valid.    The  sabject-matter  of 


section  81,  c.  72,  pf  the  Laws  of  1873,  so  far  as  it  creates  an  unorganized 
county  into  a  manicipal  township  of  the  county  to  which  it  is  attached  for 
Judicial  purposes,  is  clearly  expressed  in  the  latter  part  of  the  title  to  the 
act,  and  that  subject  is  not  so  foreign  to  the  other  matter  of  tbe  act  as  U> 
Justify  the  court  in  adjudging  it  unconstitutional  and  void. 

Original  proceedings  in  mandamus. 

Mandamus  brought  in  this  court  by  Philpin  and  three  others  againsi 
McCarty,  county  superintendent  of  public  instruction  of  Ford  coanty. 
May  28, 1880,  an  alternative  writ  was  issued,  and  directed  to  tbe  de- 
fendant; the  body  of  the  writ  being  as  follows: 

"  Whereas,  it  has  been  suggested  and  made  to  appear  to  the  court,  upon  the 
information  and  affidavit  of  T.  J.  Philpin,  J.  B.  Smyth,  Henry  W.  Crow*  and 
K.  B.  Adams,  that  you  were  the  duly  elected,  and  are  now  the  acting  super- 
intendent of  public  schools  of  Ford  county,  Kansas,  and  that  they  each  settled 
upon  and  improved  a  quarter  section  of  section  16,  of  township  24  south,  of 
range  32  west,  and  have  ever  since  resided,  and  stiil  do  reside,  thereon,  which 
said  described  section  of  land  is  situated  in  the  county  of  Sequoyah,  state  of 
Kansas,  which  said  county  is  an  unorganized  county  of  the  state  of  Kansas, 
and  is  attached  to  the  county  of  Ford,  in  said  state,  for  Judicial  and  municipal 
purposes,  and  was  organized  as  a  municipal  tovmship  of  Ford  county,  state 
of  Kansas,  in  July,  1879,  according  to  the  laws  of  the  state  providing  there- 
for; and  that  on  the day  of  19'ovember,  1879,  they  caused  a  petition* 

signed  by  thirty-one  householders,  all  of  whom  were,  and  twenty-eight 
*394      of  whom  are  still,  residents  of  said  unorgan*ized  county  of  Sequoyah, 

attached  to  the  county  of  Ford,  and  organized  as  and  forming  a  mu- 
nicipal township  of  said  county  as  aforesaid,  to  be  delivered  into  your  hands  as 
superintendent  of  public  schools  as  aforesaid,  praying  yon  that  you  proceed 
to  have  the  foregoing  described  school  lands  sold  according  to  law,  a  copy  of 
which  said  petition  is  before  us;  and  that  at  the  time  the  said  petition  was  placed 
in  your  hands  and  filed  in  your  office,  you  refused,  and  that  you  do  still  refuse, 
to  act  upon  said  petition,  as  you  by  law  are  in  duty  bound  to  do;  and  that,  by 
your  refusal  so  to  act  upon  said  petition,  they  are  deprived  of  their  right  to 
purchase  said  school  lands  so  settled  upon  and  improved  as  aforesaid,  at  the 
appraised  value  as  by  law  provided, — ^you  are  therefore  commanded,  by  and 
with  the  advice  and  consent  of  the  board  of  commissioners  of  Ford  county, 
Kansas,  to  appoint  in  writing  three  disinterested  residents  in  the  county  of 
Ford,  wherein  said  school  lands  lie,  [Sequoyah  county,]  to  appraise  the  same 
immediately  on  the  receipt  of  this  writ,  or  that  you  show  cause,"  etc. 

The  defendant  duly  appeared,  and  filed  a  motion  to  quash  the 
writ,  for  the  reason  that  it  does  not  state  facts  sufiScient  to  entitle 
the  plaintiffs  to  the  relief  sought;  upon  which  writ  and  motion  the 
case  was  submitted.     The  opinion  herein  was  filed  November  9, 1880. 

J.  C.  Strang,  M.  W.  Sutton,  and  Charles  M.  Walker,  for  plaintiffs. 

The  defendant  claims  that  section  193  of  chapter  92.  Comp.  Laws  1879, 
applies  to  townships  of  an  organized  county  only,  and  that,  if  it  were  not  so,  it 
would  open  the  door  to  great  frauds;  for  it  would  enable  a  few  designing 
men  in  a  remote  part  of  an  unorganized  county  to  enforce  the  sale  of  all  the 
school  lands  in  the  whole  county.  We  think  not.  It  takes  the  same  number 
ot  petitioners,  who  must  be  householders  of  the  township,  to  get  the  land 
sold  in  a  township  of  the  character  of  Sequoyah  as  in  any  other  township  of 
a  county.    It  is  further  provided  in  section  197  of  the  same  chapter  that  "no 
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•  said  sale  Bhall  be  received  for  less  than  tbe  appraiu 

land."     This,  wb  think,  makes  ample  proviaion  again 

nothingof  other  provisions  of  tbls  act.    First,  it  mua 

Ized  township;  lecond,  the  appraisers  must,  under  oi 

lal  value;  third,  the  appraisement  must  be  at  least  Lhieei 

said  land  lie  "in  a  remote  part  of  an  unorKanizeii  coui 
ed.  in  an  unsettled  territory,  then  the  investment  would 
iroBt  la  one  of  the  first  and  main  incentives  to  fraud. 
ihips  of  organized  countiea  contain  several  sections  of  t 

is  to  prevent  "a  few  designing  men"  from  selling  the 
township?  We  cannot  see  from  the  argument  of  defe 
^he  supposed  fraud  caiinotbe  perpetrated  as  well  in  such  a' 
ship  of  the  nature  of  Sequoyah.  The  perpetration  of  the 
'  with  the  appraisers  appointed  by  the  superintendent  of 
lotwith  the  law;  and  the  people  who  own  the  school  fun 

DO uat  take  the  risk  of  the  honesty  of  the  appraisers,  duly  ap 
»e  no  argument  presented  against  the  law  that  will  notaE 
ship  of  an  organized  county  imd  an  organized  township  of 
ojah ;  for',  by  section  31,  c.  72,  Laws  1873,  the  township  of 
]  of  the  unorganized  county  of  Sequoyah,  and  organized  a 
32  of  same  chapter,  is,  to  all  intents  and  purposes  of  the  1 
ard  county.  As  to  the  extent  to  which  this  section  aj 
.  Geo.  Kan.  1878,  pp.  183, 189. 

it  the  only  real  question  raised  by  defendant  is  whether  s 
3  1873,  is  In  conflict  with  section  16,  ait.  2,  of  the  const 
The  Srst  clause  is  all  that  applies  in  this  case.  Now 
'I7  expressed  in  the  title  of  this  act,  and  is  it  comprehei 
T  tbe  matter  found  In  sections  31  and  82  of  the  act? 
organization  of  a  township  can  be  for  no  other  purpose 
he  enforcement  of  the  laws.  This  principle  is  so  plain  tl 
iited.     Without  the  organization,  there  can  be  no  pHrttes 

to  act  in  their  enforcemeut,  save  by  mob  violence. 
I      24,  *Comp.  Laws  1879,  provides  that  there  be  1,500  i 

tantsof  a  county  before  an  orgnnization  may  be  liad. 
aws  be  enforced,  save  by  attacliing  the  unorganized  cout 
county?    A  provision  that  gives  civil  power  to  the  office 
Ttainly  germane  to  the  enforcpment  of  tbe  laws  in  the  unoi 

is  fully  comprehended  in  this  title.  There  Is  no  provii 
t  laws  are  intended  by  the  legialature,  whether  civil  or  c 
lerefore  fair  to  suppose  tliat  both  are  meant.  How,  then, 
aale  of  school  lands  be  enforced  in  iin  unorgiinized  county 
authority  to  the  ofQcers  of  the  organized  county  to  which  i 
rce  and  cany  out  the  provisions  of  this  act?    This  act  al 

the  pursuit  of  happiness  secure  in  all  the  unorganized 
9.  Without  it,  crime  would  run  riot,  and  the  murderer  1 
I  to  seek  the  shades  of  midnight  to  wreak  his  deadly  veng 
unhallowed  gains.  Not  alone  in  mountain  fastnesses, 
es,  nor  yet  In  the  dense  and  crowded  hordes  of  criminals 
e,  would  he  whom  Justice  seeks  be  found;  but  in  the  bet 
western  part  of  our  noble  state  he  might  revel  in  the  deligt 
e,  beaut&ed,  perhaps,  by  the  money  taken  from  his  slain 
:j  alone  would  dictate,  were  it  necessary,  that  this  act  be 
gain,  over  a  large  part  of  tbe  western  end  of  the  state,  toi 
zed  and  their  ofBcers  are  acting  under  the  provisions  of 

Where  wIL  litigation  end  it  their  acts  are  not  valid? 
ciples  of  law  that  the  ultimate  end  to  l>e  obtained  must  t 
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the  determination  of  the  oonatitationalitj  of  an  act  of  the  legislature.  The 
ultimate  end  to  be  obtained  by  these  sections  i8»  we  think,  very  clearly  expressed 
in  the  title, —  i.  e.,  the  enforcement  of  the  laws  in  anorganized  ooaniies  of 
the  state. 
We  think  that  this  eoart,  by  granting  an  ordinarily  liberal  construction  of 
the  title  of  this  act,  will  find  it  amply  comprehensive  to  cover  the  pro- 
*8d7  visions  of  the  sections  in  question.  *A8  there  cannot  possibly  be  a 
greater  chance  for  fraud  in  the  sale  of  school  lands  in  an  organized 
township  composed  of  an  anorganized  county  than  an  organized  township  of 
an  organized  county,  and  as  the  law  under  which  Sequoyah  becomes  one  of 
the  townships  of  Ford  county  is  the  only  law  which  makes  the  existence  of  its 
inhabitants  tolerable,  during  the  interval  between  the  time  when  it  becomes 
such  a  township  and  when  it  has  a  sufficient  number  of  Inhabitants  to  entitle 
it  to  a  county  organization,  we  submit  that  it  should  be  declared  constitutional 
and  valid,  and  that  the  peremptory  writ  should  issue. 

Willard  JQavis,  Atty.  Oen.,  and  A.  B.  Jetmore^  for  defendant. 

The  only  question  for  consideration  in  this  case  is,  whether  school  lands  in 
an  unorganized  county,  attached  to  an  organized  county  for  judicial  purposes, 
may  be  exposed  to  sale  under  section  193,  c.  92,  Ck>mp.  Laws  1879.    In  oar 
Judgment,  this  statute  applies  only  to  organized  townships  proper,  and  not  to 
an  unorganized  county  attached  to  an  organized  county  for  judicial  purposes 
under  the  statute  of  the  state.    We  think  the  language  of  said  section  war- 
rants us  in  this  construction;  for  it  provides  that,  whenever  "twenty  house- 
holders of  2i,nj  organized  township  in  which  the  land  is  situated  shall  petition 
the  superintendent  of  public  schools  of  such  county t  "etc.    Kow,  if  this  section 
applies  to  an  unorganized  county,  it  would  open  a  wide  door  for  fraud.    It 
would  enable  a  few  designing  men  in  a  remote  part  of  an  unorganised  county 
to  enforce  the  sale  of  aU  the  school  lands  of  the  wTiole  county.    The  design  of 
this  statute  evidently  is  to  place  the  sale  of  these  lands  in  the  hands  of  the  citi- 
zen householdei's  of  the  township  proper,  after  its  organization's  bucIl  That 
this  was  the  intention  of  the  legislature  in  enacting  this  statute,  there  can 
be  but  little  doubt.    Any  other  construction  would  be  against  public  policy 

and  the  best  interests  of  the  people. 
*S98  But  it  is  claimed  that,  by  section  31,  c.  72  of  Laws  1873,  Hhe  attach- 
ment of  an  unorganized  county  to  an  organized  county  for  Judicial 
purposes,  constitutes  it  a  municipal  township  thereof,  for  all  purposes,  in- 
cluding that  of  schools.  The  last  proviso  of  said  section  would  seem  to  in- 
dicate an  intention  to  extend  the  municipal  organization  of  such  unorganized 
county,  for  school  purposes;  and  it  is  claimed  if  schools  are  authorized  to 
be  established  in  such  unorganized  county,  it  follows  that  the  people  thereof 
should  have  access  to  these  school  lands  for  such  purpose.  But  we  submit 
this  does  not  necessarily  follow.  The  proceeds  of  these  lands  are  by  the  con- 
stitution made  a  perpetual  fund,  the  interest  only  to  be  used  for  the  support 
of  the  public  schools.  Said  fund  is  the  common  property  of  the  whole  state, 
the  interest  only  upon  which  is  distributed  to  the  several  county  treasurers, 
and  thence  to  the  treasurers  of  the  several  districts,  in  equitable  proportion 
to  the  number  of  children  resident  therein.  Const.  Kan.  art.  6,  §§  o,  4.  The 
whole  state,  therefore.  Is  interestf'd  in  these  lands,  which  belong  to  the  state. 
The  township,  as  such,  has  no  interest  in  these  lands;  and  when  the  statute 
provides  that  twenty  householders  of  an  organized  township  may  petition  for 
the  sale  cf  said  lands,  the  ''householders,"  and  not  the  toumship^  are  the  in- 
strument to  bring  the  lands  into  market.  And  when  the  legislature  design- 
ated these  "householders"  to  be  of  an  ^'organized*'  township,  we  must  con- 
clude it  intended  permanent  residents  of  an  ordinary  organized  township* 
Const,  art.  9»  Comp.  Laws  1879,  c.  110.    Such  a  construction,  certainly*  would 


greater  seourit;  to  our  public  scbool  fund.    Thin  &1od< 

ilUng  InHuence  in  the  decieion  ot  this  rase.    So  aaered  1e 

opie  In  their  constitution  have  hedged  It  in  bo  that  no 

t  hand  can  ever  disturb  it.    And  from  our  knowledge  < 

I  court,  CTery  presamption  and  intendment  is  resolved  I 

ig  this  legacy,  and.  If  possible,  making  it  more  secure. 

But,  althougli  this  court  may  bold  that,  under  said  se 

Laws  mis,  an  unorganized  county  attached  to  an  organ' 

judicial  purposes  becomes  ipso  facto  an  organized  t( 

•es,  including  that  of  schools,  and  that  the  requirnd  nn 

m  thereof  may  by  petition  force  said  lands  into  nuuket, 

>aid  law  is  iu  conflict  with  section  16>  art.  2,  ot  the  cons 

)ni  the  title  of  said  act  it  will  be  seen  that  section  81,  es] 
BO.  which  refers  to  8chool>dlatricta,  etc.  is  not  «nbrao( 
Fore  s^d  section  Is  void.  State  v.  Bankers',  etc,  Aes'n, 
e  V.  HiUa,  85  S,  T.449;  Cooley,  Const.  Lim.  148-161. 

tawBB,  J.  Tbifl  IB  BB  original  actioo,  brought  by 
ast  the  defendoDt,  who  is  saperinteDdent  of  publ: 
I  ooanty,  Kansas,  to  oompel  him  to  act  upon  a  petit 
tna  by  oyer  twenty  bonsaholders  of  Seqnoyah  ooui 
Bed  eoonty  attached  to  said  oounty  of  Ford  for  jadii 
Lpose  for  sale  certain  school  land  in  said  Sequoyi 
a  part  of  section  16,  townehip  S4  S.,  range  32  V 

103,  c.  9S,  Comp.  Laws  1879.  To  the  alternative 
filed  a  motion  to  qoash,  apon  wbioh  this  case  is  sol 
be  case  tama  npon  the  coQBtitutionality  of  sectioi] 
Laws  of  1878 ;  for,  if  that  be  valid,  it  eeems  dear  t 
ity  is,  pro  hoe  vice,  a  township  of  Ford  county.  S 
sltowB : 
iec.  31.  That  so  long  as  any  one  of  the  unorganized  counl 

be  attached  to  an  organized  county  for  judicial  purposes, 
and  form  one  of  the  municipal  townshlpe  thereof,  and  s 
led  to  township  officers,  and  all  things  pertaining  to  the  r. 
I  of  a  township,  and  be  subject  to  the  same  regulations  a 
r  townships  of  such  county,  and  its  electors  shall  be  deeou 
le  county  to  which  it  is  attached ;  and  the  officers  of  the  o 

attacbed  shall  have  the  same  powers,  and  perform  the 
rence  to  Buch  attached  connty,  as  they  hare  over  the  m 
ships  of  their  own  county;  and  such  municipal  towns] 
I  der  this  act,  shall  have  'power  to  issue  township  bond 
of  ton  thousand  dollars,  to  be  used  solely  for  the  C 
gee  within  such  township;  said  bonds  to  be  issued  by  a  ■ 
and  in  a  manneras  prescribed  by  the  laws  regulating  the  si 
tructioQ  of  works  of  Internal  Improvement;  provided,  hi 
ue  abnil  the  taxable  property  of  such  unorganized  count] 
d  for  the  construction  of  county  buildings,  or  making  p 
ta  within  such  organized  county;  norshaji  Its  electors  hi 

on  any  question  involving  thelocatlon  of  county-seats,  en 
lings,  or  making  public  improvements,  or  on  the  electio 
B  or' representatlvea  within  or  for  such  organized  county; 
tier,  that  all  such  school-dlBtriota  within  such  unorganized 
V.24K— 19 
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separately  described  and  numbered  by  the  oommissioners  of  sac^ 

county,  who  shall  appoint  a  depaty  school  superintendent  for  this  paipose,  and 

also  a  deputy  oounfy  surveyor.  ** 

No  question  is  made  of  the  power  of  the  legislature  to  enact  saeh 
a  statute;  but  the  point  of  challenge  is  in  the  title  to  the  act  in 
which  this  section  is  found.  The  question  is,  is  section  31  of  chap- 
ter 72  of  Laws  of  1873,  as  quoted,  in  conflict  with  section  16,  art.  2, 
of  the  constitution  of  Kansas?  Said  section  of  the  constitotion  pro- 
vides : 

"  No  bill  shall  contain  more  than  one  subject*  which  shall  be  clearly  expressed 
in  its  title,  and  no  law  shall  be  revived  or  amended,  unless  the  new  act  con- 
tain the  entire  act  revived,  or  the  section  or  sections  amended,  and  the  sec- 
Won  or  sections  so  amended  shall  be  repealed." 

The  first  clause  is  all  that  applies  in  this  case.  The  act  in  qaes- 
tion  is  entitled  '*An  act  to  amend  sections  thirteen,  twenty-five,  thirty- 
one,  fifty *t wo,  fifty-seven,  sixty-six,  and  seventy-three,  of  chapter 
twenty-four,  of  the  General  Statutes  of  Kansas,  and  providing  for  the 
enforcement  of  the  laws  and  the  preservation  of  the  peace  in  unor- 
ganized counties  of  the  state  of  Kansas."  Now»  is  the  subject  clearlj 
expressed  in  the  title  of  this  act,  and  is  it  comprehensive  enough  to 
cover  the  matter  found  in  section  31? 

The  title  to  said  chapter  24  is,  *'An  act  defining  the  boundaries  of 
counties,"  every  section  in  that  act,  except  sections  1  and  81, 
*401     relating  exclusively  and  directly  to  county  *boundaries.     Sec- 
tion 1  divides  the  state  into  counties,  and  gives  their  names, 
while  section  81  contains  certain  provisions  for  the  organisation  of 
unorganized  counties.     The  several  sections  of  this  act  named  in  the 
title,  and  amended  by  the  act  of  1873,  refer  exclusively  to  county 
boundaries.     This  latter  act  also  contains  sections  defining  the  bound- 
aries of  twenty-two  additional  counties.     It  further  contains  the  sec- 
tion quoted  and  two  or  three  more  of  kindred  import.     Now,  that  this 
section  31  comes  within  the  scope  of  the  latter  part  of  the  title,  is 
clear.     The  very  substance  is  the  means  of  executing  the  law.     It 
enacts  no  new  body  of  laws,  but  simply  provides  how  the  general  laws 
of  the  state  shall  be  carried  into  effect  in  certain  counties.     It  pro- 
vides the  machinery,  the  organization,  the  officers.    It  provisionally 
organizes  unorganized  counties  into  townships,  and  authorizes  the 
officers  of  the  counties  to  which  they  are  attached  to  act  in  them.'  It, 
so  to  speak,  extends  the  organization  of  one  county  into  another,  and 
thus  provides  for  enforcing  the  laws  in  the  latter.     Beyond  doubt  the 
subject-matter  of  this  section  is  clearly  expressed  in  the  title. 

But  it  may  be  said  (and  that  is  the  real  point  of  challenge)  that  its 
subject-matter  is  entirely  foreign  to  that  expressed  in  the  first  part  of 
the  title,  which  refers  solely  to  the  matter  of  boundaries ;  in  other 
words,  that  the  act  contains  npiore  than  one  subject.  It  deals  with 
boundaries,  and  it  provides  for  the  enforcement  of  the  laws  in  unor- 
ganized, territory*     These  two  are  not  parts  of  one  subject.     As  well 
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in  one  act  the  matter  of  ooniity  boandaries  and 
sing  the  laws  as  a  whole,  ot  any  particular  law  in 
lized  oonnty.  We  bave  had  several  cases  befot 
round  of  challenge  has  been  that  some  part  of  ti 
ttters  not  expreBsad  in  the  title,  and  wherever  tl 
Lred,  we  have  not  hesitated  to  say  that  the  act,  so 
to  snob  extraneoQS  matters,  was  unconstitational  a 
tie  decisions  in  some  states,  hat  in  harmony  with 
and  in  aooord  with  the  spirit  and  purpose  of  the 
proTisioQ,  we  have  held  it  mandatory,  and  not 
ory.  •Sedgwick  Co.  v.  Bailey,  13  Kan.  "eOi 
Beebe,  17  Ean.  S22;  Swayze  t.  Brittdn,  Id. 
ler,  SI  Kan.  '131;  In  re  Holcomb,  Id.  *628;  Bo' 
5  Kan.  •811;  Eureka  v.  Davis,  31  Kan.  "STS;  Wo 
S8  Eaa.  *491;  Shepherd  v.  Helmers,  Id.  •604;  : 
etc.,  Asa'n,  Id.  *499. 

e  see  no  reason  to  depart  from  the  views  expressed 
hold  that  said  section  16  of  article  9  is  mandator; 
ry,  ii6t  merely  in  the  provision  that  the  subject  o 
[early  expressed  in  the  title,  bnt  also  in  that  tbe  ac 
one  subject.  Tet  this  constitutional  requirement  i 
3d  in  any  narrow  or  technical  spirit.  It  was  intn 
a  certain  abuse,  and  it  should  be  oonstrned  so  as  tc 
abuse,  and  not  to  embarrass  or  obstruct  needed  legi: 
ie  was  this :  Ofttimes  a  matter  of  merit  and  commi 
idence  was  yoked  to  something  unworthy,  and  by 
iz  was  carried  through  on  the  strength  of  the  form 
m  was  designed  to  prevent  this,  to  make  every  measi 
iwn  merits,  and  to  out  off  omnibus  legislation.  Of 
[be  diSerent  matters  of  the  bill  are  clearly  express 
e  is  no  danger  of  earreptitious  legislation,  for  all  are 
'  of  what  l^slation  is  proposed.  But  two  measar 
1  to  each  other  cannot  now  be  joined  in  one  act. 
«nted  separately,  and  a  separate  vote  bad  upon  e 
I  of  a  majority  of  each  house  must  be  recorded  be 
ion  passes  into  a  law,  slnd  it  must  be  so  recorded  si 
1  independent  proposition.  An  assent  to  two  indep< 
tly  will  make  neither  of  them  a  law. 
heee  views  are  well  supported  by  authority.  The  ' 
r  Jersey  thns  states  the  reason  for  this  rale :  "To  ■ 
lenoes  which  may  result  from  intermixing  in  one 
act  anch  things  ae  have  no  proper  relation  to  eacl 
B  supreme oourt of  Miohi'gan  eay,  (People  v.  Mah 
494 :)  "The  practice  of  bringing  together  in  on 
rse  in  their  nature,  and  having  no  necessary  ooni 
r  to  combine  in  their  favor  the  advocates  of  alt,  ai 
paasage  of  several  measares,  no  one  of  wbiob  could 
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its  own  merits,  was  one  both  oorraptive  of  the  legislature  and  dan* 
gerous  to  this  state."    The  sapreme  court  of  Iowa  express  the  same 
idea  thus,  (State  v.  County  Judge,  2  Iowa,  282:)  *'Tbe  intent  of  this 
provision  of  the  constitution  was  to  prevent  the  union,  in  the  same 
act,  of  incongruous  matters,  and  of  objects  having  no  connection, — 
no  relation."    Cooley,  in  his  work  on  Constitutional  Limitalions, 
(page  143,)  uses  this  language :  "It  may,  therefore,  be  assumed  as 
settled  that  the  purpose  of  these  provisions  was,  first,  to  prevent 
hodge-podge  or  'logrolling' legislation."    And  again,  (page   146:) 
"There  has  been  a  general  disposition  to  construe  the  constitational 
provision  liberally,  rather  than  to  embarrass  legislation  by  a  coDstrac- 
tion  whose  strictness  *  is  unnecessary  to  the  accomplishment  of  the 
beneficial  purposes  for  which  it  has  been  adopted."    Muiy  cases  might 
be  cited  showing  the  disposition  of  courts  to  uphold  legislation,  which, 
perhaps,  might  technically  conflict  with  this  constitutional  provision, 
were  its  evident  that  the  real  wrongs  sought  to  be  remedied  did  not 
exist.     Thus,  under  a  title,  "An  act  for  the  mOre  uniform  doing  of 
township  business,"  provisions  for  the  organization  of  townships  were 
sustained.     Clinton  v.  Draper,  14  Ind.  295.     An  act  to  iifcorporaie 
a  railroad  company  may  authorize  counties  to  subscribe  to  its  stock, 
or  otherwise  aid  in  the  construction  of  the  road.     Supervisors  y. 
People,  25  111.  181.     The  organization  and  sitting  of  courts  in  new 
counties  is  within  the  scope  of  an  act  entitled  "An  act  to  authorize 
the  formation  of  new  counties,  and  to  change  county  boundaries." 
Brandon  v.  State,  16  Ind.  197.     But  it  is  scarcely  necessary  to  mul- 
tiply citations.     The  rule  is  one  which  commends  itself  to  the  good 

sense  of  all. 
*404  Now,  in  the  case  at  bar,  there  is  no  private  or  special  *legis« 
lation,  nothing  which  would  promote  personal  or  local  interests, 
or  would  prompt  the  friends  of  independent  measures  to  unite  those 
measures  to  avoid  opposition  to  them  separately.  The  legislation  is 
general,  and  in  reference  to  matters  in  which  the  state  as  a  whole  is 
interested.  It  contains  neither  contract  nor  appropriation.  It  favors 
no  locality  and  confers  no  benefits,  save  as  it  assures  peace  and  law 
on  the  frontier.  If  any  act  is  general  in  its  scope,  this  is.  If  any 
conld  be  induced  by  a  simple  desire  for  the  public  good,  this  was. 
Again,  the  act  combines  the  division  of  the  state  into  counties,  and 
the  definition  of  their  boundaries,  with  general  provisions  for  enforc- 
ing the  laws  in  such  of  those  counties  as  are  as  yet  unorganized. 
These  provisions  are  that,  for  certain  purposes,  the  unorganized  shall 
be  deemed  parts  of  the  organized  counties.  Pro  hae  vice  the  bound- 
aries of  the  latter  are  enlarged  so  as  to  include  the  former.  It  is 
tantamount  to  this :  One  part  of  the  statute  gives  the  territorial  bound- 
aries ;  the  other  provides  what  shall  be,  for  certain  purposes,  the  le- 
gal boundaries.  It  is  not  a  very  broad  construction  to  say  that  the 
entire  act  relates  to  county  boundaries;  at  least  so  far  as  the  special 
clause  affecting  the  case  in  hand.    It  may  be  there  are  some  details 
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iioalar  olanses  vhioh  do  not  come  vitbin  tbis  dei 
8  case  the  eeotion  Bimpl;  providee  that  the  legs! 
iounty  shall  for  school  parpoaes  inolade  Seqooyal 
ie  citizens  of  the  latter  shall  have  the  benefit  of  i 
kB  full;  and  in  the  same  manner  as  though  they 
rritorial  limits  of  the  former  county.     It  is  tme  tt 

into  detail,  but  the  eSeot — the  sum  and  snbstant 

.  And  in  oonstitutional  qnestiouB  at  least,  we  mast 
e  substance  rather  than  the  form. 

do  not  think  it  material  that  this  section  ia  in  a: 

act.     This  is  not  like  the  case  of  State  t.  Banker 

supra,  where  the  title  limited  the  'change  to  c< 

sections,  and  therefore  impliedly  excluded  other  n 

tlenotifies  that  certain  sections  are  to  be  amended 

matter  introdaced.     It  is,  therefore,  as  thongb  it 

riginal  act,  with  the  title  to  that  enlarged  by  the 

)  title  to  the  amending  act. 

sally,  it  sbonld  be  noticed  that  this  act  has  been  c 
for  over  aeTen  years  unchallenged;  that  under  it 

enforced,  proceedings  had,  jadgments  rendered,  s 
d,  through  the  whole  western  portion  of  the  state. 
V  wonld  work  great  hardship.  And  while  tbie  doej 
ostter,  yei  this  general  recognition  of  its  validity  is 
eight  in  favor  of  its  constitutionality.  We  are  n< 
rvalae  the  argument  against  the  section,  or  limit  tl 
titntionai  provision,  nor  do  we  assert  that  tbie  see 
Litotional ;  bnt,  for  the  reasons  above  given,  we  tt 
Id,  and  that  the  very  doubt  should  be  resolved  in 
le  prayer  of  the  petitioners  will  be  granted,  and  the 

U  the  jasiicea  oononrring.) 


"Kansas  Pao.  By.  Co.  r.  S.  G.  Landib. 

July  Term,  1880, 

roads;  Llre-Btoek:  Herd  Law.  Plaintiff  was  the  oi 
er  section  of  land,  through  which  ran  the  defendant's 
[uarter  section  as  a  whole  was  inclosed  with  a  legal  fence 
10  fencealong  tbedefendant's  road,  separating  thn  right  I 
•eat  of  the  quarter  section.  The  plaintiff  lurned  his  anil 
[uorter  section,  and  during  the  night-time  It  was  injured 
mt'a  cars.  The  night  herd  law  was  in  force  in  the  tow 
.he  land  was  situate.  Held  that,  while  the  plaintiff  may 
'onfine^  his  animal  within  the  meaning  of  the  statute  as  I 
»pt  the  defendant,  an  owner  of  part  of  the  premlaea  witbi 
le  cannot  be  held  to  have  so  confined  it  as  to  the  defend! 
Jwre  being  no  negligenoe  on  the  part  ot  the  defendant 
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having  a  fence  along  its  right  of  way,  he  cannot  reoover  for  the  iiijaiy. 
The  obligation  of  the  plaintiff  to  confine  his  animal,  and  that  of  the  rail- 
road to  fence  its  right  of  way,  are  of  equal  force,  and  he  who  disregards 
the  one  cannot  recover  of  the  other  for  injuries  resulting  alone  froni  their 
concurrent  disregard  of  statute  obligations.^ 

Error  from  Shawnee  district  ooart. 

Action  nnder  the  stock  law  1874,  brought  by  Landis  against  the 
Kansas  Pacific  Bailway  Company,  to  recover  damages  for  killing  his 
mule.  Trial  at  the  January  term,  1880,  of  the  cUstriet  ooort,  and 
judgment  for  the  plaintiff. 

J.  P.  Uther  and  A.  L.  Williams^  for  plaintiff  in  error. 

In  1862,  congress  had  the  exclusive  right  and  dominion  over  the  Pottawato- 
mie reservation,  which  was  not  parted  with  or  abridged  until  after  1862.    12 
U.  S.  St.  at  Large,  1191.    This  being  so,  the  decision  of  the  court  in  Giinter  v. 
Kansas  Pac.  B.  Co.,  23  Kan.  *642,  is  directly  in  point  to  show  that  the 
right  of  way  over  said  reservation  was  granted  to  the  Kansas  Pacific  Bailway 
Company  by  the  act  of  congress  in  1862.    By  the  case  of  Missouri,  K.  A  T. 
B.  Go.  V.  Kansas  Pac.  B.  Co.,  97  IJ.  S.  491,  it  is  certain  that  the  grant  was 
a  grant  in  prcBsenU^  and  took  effect  from  the  passage  cS  the  act, 
*407      July  1, 1862.    *Under  these  circumstances,  the  plaintiff  in  error  ac- 
quired the  land  on  which  the  aodident  happened  before  the  defendant 
in  error  acquired  his  farm,  so  that  he  took  no  title  of  any  kind  to  the  rigbt  of 
way,  and  was  either  bound  to  fence  his  land  along  the  right  of  way  of  plain- 
tiff in  error,  or  keep  his  mnle  up, — the  night  he^  law  ^ing  in  force;  and, 
failing  to  do  so,  he  cannot  recover.    Central  B.  By.  Co.  v.  I^  20  Kan.  SSS; 
Atchison,  T.  A  &  F.  By.  Co.  v.  Yates,  21  Kan.  *613,  *622. 

M.  T.  Campbell^  for  defendant  in  error. 

If  the  theory  of  plaintiff  in  error  be  correct,  then,  so  far  as  recovering  for 
injuries  done  to  stm^  in  the  night-time  in  herd^law  townships  is  concerned, 
the  stock  law  of  1874  is  a  dead  letter;  for,  under  no  circumstances,  can  the 
company  be  made  liable  in  such  cases.  Instead,  then,  of  the  act  Qt  1874  re- 
quiring the  railway  company  to  fence  its  road,  the  farmer  through  whose 
hind  it  runs  must  fence  it  before  he  can  pasture  his  stock  in  his  own  field  in 
the  night-time,  and  before  lie  can  relieve  himself  from  liability  as  a  trespasser 
on  the  company's  right  of  way.  This  is  not  the  law.  Defendant  in  error 
violated  no  statute  in  allowing  his  mule  to  run  '*in  his  own  indosure,"  and 
consequently  the  authorities  cited  by  plaintiff  in  error,  if  bearing  on  the  case 
at  all,  are  in  favor  of  Landis,  and  under  the  agreed  statement  of  foots  he  is 
entitled  to  recover.  Laws  1874,  c.  94;  Marietta  &  C.  By.  Co.  v.  Stephenson, 
24  Ohio  St.  48;  Browne  v.  Providence,  H.  &  F.  By.  Co.,  12  Gray,  55;  Spence 
V.  Chicago  &  N.  W.  By.  Co.,  25  Iowa,  139;  ^Stewart  v.  Burlington  A  M.  B.B. 
Co., '82  Iowa,  561 ;  Jefferson  villa  B.  Co.  v.  Applegate,  10  Ind.  49;  Indianapolis 
A  C.  B.  Co.  V.  Meek,  Id.  502. 

Bbqwsb,  J.  This  case  was  tried  npon  the  following  agreed  state- 
ment of  facts : 

"  The  defendant  is  a  corporation,  and  all  through  the  year  1879  was  running 
and  operating  a  railroad  in  this  state,  and  through  this  (Shawnee)  county. 

^See  Atchison,  T.  &  S.  F.  B.  Co.  v.  Biggs.  81  Kan.  fi29,  8  Pac.  Bep.  806.  Herd 
law,  presumption  as  to  names  on  peUtion  for.  St.  Louis  &  S.  F.  By.  Co.  v.  Moss- 
man,  80  Kan.  886.  3  Pac.  Bep.  146.  When  animal  not  unlawfully  at  large.  Good- 
ing V.  Atchison,  T.  A  S.  F.  B  Co..  82  Kan.  150.  4  Pac«  Bep.  186. 
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111  the  night-time,  od  or  about  the  twenfy-foarth  day  of  Hay,  1879,  In  Silver 
Lake  township,  in  said  county,  an4  within  whatis  known  as  the  Pottawatomie 
reservation,  a  train  of  cars  running  on  defendant's  road  ran  against  and  killed 
plaintiff's  mule  within  the  inclosure  of  said  plaintiff.     But  it  is  not  intended 

to  admit  that  the  plaintiff  owns  the  land  oc(;upied  by  defendant  with 
MOB     its  track  and  *]ight  of  way  within  and  through  said  inclosurb.    Said 

Inclosure  is  the  north-east  quarter  of  section  18,  town  11,  range  15, 
through  which  defendant's  road  runs,  and  which  at  the  time  of  said  killing  was 
sarrounded  by  and  inclosed  with  a  legal  fence.  There  was  and  is  no  fence 
along  on  either  side  of  defendant's  railroad  within  said  inclosure.  There  was 
s  night  herd  law  in  said  township  at  the  time  said  mule  was  killed.  Said  mule 
was  worth  $50.  Proper  demand  of  the  defendant  for  the  same  was  made  by 
plaintiff  more  than  thirty  days  prior  to  the  commencement  of  this  action.  A 
reasonable  attorney's  fee  for  prosecuting  this  suit  in  the  Justice's  court  is  $10, 
and  In  the  district  court,  $25." 

The  theory  of  the  defendant  is  that  both  parties  were  equal  viola- 
tors of  the  law,  and  that,  therefore,  plaintiff  cannot  recover;  that  of 
the  plaintiff  is  that  the  defendant  was  alone  a  transgressor,  and  must 
therefore  pay  for  the  injury  which  it  is  oonceded  was  done.  .  The 
case  really  tarns  upon  the  question  whether  the  plaintiff  was,  as  to 
the  defendant,  "confining  the  animal"  at  the  time  of  the  injury. 
That  the  defendant  had  not  fenced  its  right  of  way,  and  was  there- 
fore liable  under  the  stock  law  of  1874,  is  conceded,  unless  it  ap- 
pears that  plaintiff  was  in  eqnal  wrong,  and  therefore,  within  the 
case  of  Central  B.  B.  Go.  v.  Lea,  20  Ran.  358,  not  entitled  to  a  re- 
eovery.  The  language  of  the  night  herd  law  is  that  the  animal  must 
be  confined  in  the  night-time.  In  this  case  the  animal  was  loose 
in  the  quarter  section,  which,  as  to  the  general  public,  was  inclosed 
vith  a  sufficient  fence.  Clearly,  therefore,  as  to  such  general  pub- 
lic, the  plaintiff  was  without  wrong.  The  oase  differs  from  that  in 
20  Kan.  358,  in  this :  that  there  the  animal  was  tamed  loose  to 
wander  wherever  inclined,  and  thus  to  commit  depredation  upon  any 
member  of  the  public;  while  here  the  animal  was  so  restrained — so 
"confined,"  to  use  the  language  of  the  statute — that  the  only  party 
upon  whose  rights  it  could  trespass  was  the  defendant.  Now,  can 
a  party  be  said  to  fully  comply  with  the  night  herd  law,  who  so 
confines  his  animals  that  they  can  trespass  upon  only  one  neighbor, 
or  must  it  be  held  that  as  to  that  neighbor  he  violates  the  law,  even 

though  he  keeps  it  as  to  all  others?  Take  an  illustration: 
^409    Bnppose  sixty-four  parties  own  each  ten  acres  in  ^a  single 

section;  that  the  section  is  as  a  whole  inclosed  ^ith  a  suf- 
ficient fence,  but  without  any  separate  partition  fences  between  the 
tracts  of  the  several  owners:  can  one  owner  of  a  ten-acre  traot 
turn  his  stock  loose  in  that  section  in  defiance  of  the  herd  law,  and 
deny  its  obligations  on  the  ground  that  the  section  being  inclosed,  his 
duty  as  to  the  general  public  is  performed?  His  sixty-three  neigh- 
bors may  suffer  wrong,  but  beyond  that  local  limit,  the  general  pub- 
lic is  protected.  We  cannot  think  that  the  import  of  the  statute. 
Bights  and  duties  may  often  be  relative, — ^no  right  or  duty  existing 
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as  to  one  party,  while  in  full  force  as  to  another*  Saoh,  we  thinks 
to  be  trae  of  this  night  herd  law.  The  manner  of  confinement  is  not 
specified.  All  that  the  statute  says  is  that  the  animal  mnst  be  con- 
fined. Grant  that  a  legal  fence  famishes  sufficient  confinement  to 
bring  a  party  within  the  protection  of  the  statute,  yet  that  legal  fence 
must  extend  so  far  as  to  confine  the  animal  from  the  premises  of  the 
party  complaining  of  the  trespass.  In  the  illustration  made,  the  ani- 
mal turned  loose  in  the  section  may  be  confined  as  to  the  general 
public,  because  of  the  legal  fence  surrounding  the  entire  section,  but 
it  would  be  a  strange  perversion  of  language  to  say  that  it  was  con- 
fined as  to  the  other  sixty-three  owners  of  land  in  the  section.  We 
do  not  think  the  size  of  the  inclosure  makes  any  difiference,  whether 
it  be  a  section  of  land  in  the  country,  or  a  lot  in  a  town  or  Tillage. 
If  the  entire  inclosure  is  held  under  one  right  and  surrounded  by  a 
legal  fence,  then  the  animal  left  within  the  inclosure  is  confined 
within  the  statute  as  to  all  the  world.  But  if  the  inclosed  property 
is  owned  under  diflferent  titles  by  separate  parties,  then  while  an  ani- 
mal' turned  loose  within  the  inclosure  may  be  confined  as  against  out- 
side parties,  it  cannot  fairly  be  said  to  be  confined  as  against  other 
owners  of  land  within  the  inclosure.  If  this  be  true  of  individuals 
owning  separate  tracts  within  the  same  inclosure,  we  cannot  see  that 
it  makes  any  difference  that  one  owner  is  a  railroad  corporation,  or 
that  the  property  it  owns  is  a  aingle  narrow  strip  through  the 
*410  inclosure.  All  parties  stand  alike  before  the  law.  The  gen*eral 
law  of  obligation  and  right  which  controls  individuals,  obtains 
against  corporations.  He  who  disregards  the  law  is  liable  to  the 
party  injured;  but  where  a  disregard  of  an  equally  binding  statute 
by  the  latter  equally  contributes  to  the  injury,  the  law  will  neither 
punish  the  violator  of  the  one,  nor  relieve  the  violator  of  the  other. 
In  questions  of  this  kind  between  individuals,  the  greater  danger  to 
the  public  from  the  disregard  by  one  party  of  statute  obligations,  cuts 
no  figure.  The  legislature  may  provide  more  stringent  penalties,  bat 
in  the  absence  of  such,  the  individual  cannot  complain.  There  is  no 
pretense  that  defendant  was  guilty  of  any  negligence  or  any  wrong, 
except  in  failing  to  fence,  and  it  also  .appears  that,  as  against  the  de- 
fendant, plaintiff  had  not  confined  bis  animal.  Hence  each  had  neg- 
lected a  statute  duty  of  equal  obligation  upon  each.  The  injury  re- 
sulting from  this  concurrent  wrong  will  not  be  lifted  from  one  wrong- 
doer and  oast  upon  the  other. 

It  follows  from  these  considerations  that  the  oourt  erred,  and  that 
the  judgment  must  be  reversed,  and  the  case  remanded,  with  instruc- 
tions to  enter  judgment  for  costs  in  favor  of  the  defendant,  plaintiff 
in  error. 

(All  the  justices  concurring.) 
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Bbbbooa  D.  Beisnbr  v.  W.  B.  Stbono  aad  others* 

Jolj  Term,  1880. 

1.  Sminent  Domain:  Exaroise  of:  Bole.    A  de  faeto  railroad  corpora- 

tion  may  exerdse  the  right  of  eminent  domain;  and.  as  a  rule,  the  legal 
enstenoe  of  a  defaoto  corporation  can  be  questioned  only  by  the  state^  in 
a  direct  proceeding  instituted  for  that  purpose. 

2.  Injunction:  Facts  Showing  no  Cause  of  Action  for.    Where  a  num- 

ber of  indiyidnals  in  good  faith  attempt  to  organize  a  corporation  for  the 
purpose  of  building  a  union  depot  and  several  short  lines  of  railroad  to 
connect  such  depot  with  yarlons  railroads  in  that  vicinity,  and  to  accom- 
plish this  purpose  fully,  it  is  almost  indispensably  necessary  to  construct  a 

railroad  track  across  the  comer  of  the  plain tiff^s  premises,  which  prem- 
^ill     ises  are  near  the  contemplated  depot,  and  on  which  premises  the  *plain- 

tifl  has  a  large  hotel,  (the  railroad  track,  however,  not  interfering  with 
the  hotel,)  and  a  map,  with  plans  and  profiles  of  said  depot  and  railroad 
tracks  is  duly  filed  in  the  county  clerk's  office,  and  the  company  corn- 
mences  to  build  its  depot  and  also  commences  proceedings  to  obtain  un« 
der  the  right  of  eminent  domain  a  small  piece  of  the  plaintifPs  land  over 
which  said  railroad  track  is  to  be  constructed,  and,  after  damages  are  as- 
seued  to  the  plaintiff  in  such  condemnation  proceedings,  she  (the  plain- 
tiff) takes  an  appeal  from  such  assessment  to  the  district  court,  and  the 
defendants  continue  to  construct  their  depot,  expending  many  thouands 
of  dollars  therein,  and  after  the  depot  is  nearly  completed^  and  whUe 
the  plaintiff*i  said  appeal  ie  still  pending  in  t?ie  district  court,  the 
plaintiff  commenced  this  action  in  equity  to  perpetually  enjoin  the  de- 
fendants from  ever  constructing  or  using  said  contemplated  railroad  track 
across  her  premise,  held^  under  the  circumstances  of  this  case,  that  the 
plaintiff  cannot  maintain  the  action,  even  though  the  defendants  may  not 
be  a  railroad  corporation,  or  any  corporation,  but  only  a  copartnership  or 
individuals.  1 

Error  from  Atchison  district  court. 

Aetion  brought  by  Beisner  against  Strong  and  nine  others,  as  in- 
dividoals  and  as  an  assumed  corporation  to  perpetually  enjoin  them 
from  ever  constructing  or  using  a  certain  contemplated  railroad  track 
aeross  a  portion  of  one  of  the  plaintiff's  lots  in  the  city  of  Atchison. 
May  14,  1880,  the  plaintiff  applied  to  the  district  judge,  at  cham- 
bers, for  a  temporary  injunction,  and  upon  a  bearing  had,  such  in- 
janction  was  refused.  Of  this  ruling  Beisner  complains,  and  brings  it 
here  for  review. 

'It  it  generally  true  that,  where  a  party  appeals  from  an  award  of  damages*  he 
cannot,  pending  the  trial  of  the  appeal,  question  the  validity  of  the  road  pro- 
ceedings. Lyon  Co.  v.  Kliier,  26  Kan.  281.  Remedy  where  there  has  been  no 
condemnation.  Cohen  v.  8t.  Louis,  Ft.  8.  &  W.  R.  Co.,  84  Kan.  158,  8  Pac.  Rep. 
138.  Where  parties  in  good  faith  attempt  to  organize  as  a  corporation  under  a 
Uw  authorizing  such  incorporation,  and  hold  property  and  perform  acts  as  a  cor- 
poration, its  legal  existence  can  only  be  questioned  at  the  suit  of  the  state,  insti- 
^ted  by  the  proper  prosecuting  officer.  Stout  v.  Zulick,  (N.  J.)  7  Atl.  Rep.  862; 
North  V.  Bute,  (Ind.)  8  N.  E.  Kep.  159;  Broadwell  v.  Alexander,  (Ho.)  1  8.  W. 
Rep.  868;  Broadwell  v.  Terry,  Id.;  Broadwell  v.  Jenkins.  Id,  857;  Broadwell  v. 
Weller,  Id.;  Broadwell  v.  Merritt,  Id.  855;  Chicago,  K.  &  W.  R.  Co.  v.  Putnam, 
(Kan.)  12  Pac  Rep.  598;  Town  of  Searcy  v.  Yamefl,  (Ark.)  1  8.  W.  Rep.  819. 
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Greenlee  d  Jackton,  for  plaintiff  in  error. 

The  statute  nowhere  authorizes  an  incorporation  for  depot  or  union  depot  pur> 
poses.  If  the  right  be  claimed  under  section  5,  c.  23>  Gomp.  Laws  1879,  then 
such  a  corporation  has  no  statutory  power  to  exercise  the  right  of  eminent  do- 
main. Ferrine  v.  Chesapeake  AD.  C.  Co.,  9  How.  (U.  S.)  172;  Currier  y.  Mari- 
etta &  C.  B.  Co.,  llOhioSt.228.  Theattempttolneorporateasadepotandrail- 
road  company  cannot  evade  the  statute.  It  m  ust  be  a  railroad  company  in  fact. 
If  chartered  as  a  railroad  company  under  said  chapter  23.  then  it  fails  to  state 
the  places  from  and  to  which  it  is  intended  to  mn.    Atlantic  &  O.  R.  B. 

Co.  Y.  SuUivant,  5  Ohio  St.  276.    The  statute  nowhere  giYes  au- 
*412      thority  *to  merely  lay  tracks  for  lease.    The  proceedings  to  condemn 

must  be  in  good  faith,  and  for  a  purpose  authorized  by  statute.     The 
whole  length  of  the  longest  line  condemned  is  not  more  than  600  feet.     The 
purpose  is  not  to  own  or  operate  locomotives  and  cars»  nor  to  transport  pas- 
sengers and  property.    Strong  reasons  exist  for  giving  a  union  depot  com- 
pany power  to  take  private  property  for  its  use;  but  th&  power  has  not  been 
given  by  the  l^^lature.    In  case  of  doubt  as  to  the  right  to  take  private  prop- 
erty, it  is  to  be  resolved  against  the  right.    Aiills,  £m.  Dom.  §  48;  Shawnee 
Do.  V.  Beckwith,  10  Kan.  *603.    The  validity  of  the  charter  and  the  power 
to  take  private  property  can  be  contested  by  injunction,  by  him  whose  prop* 
erty  is  about  to  be  taken*    Moorhead  v.  LitUe  M.  R.  Co.,  17  Ohio,  340;  Pield» 
Corp.  §  494.    This  may  be  done  in  condemnation  proceedings.    Currier  v. 
Marietta  &  C.  B.  Co.,  11  Ohio  St.  228;  Comp.  Laws  1879,  c.  23,  §  86;  and 
Gulf  B.  Co.  V.  Owen,  8  Kan.  *410.    If  the  company  does  not  acquire  the  right 
under  the  statute  to  take  private  property,  this  right  is  not  given  it  because 
the  plaintiff  has  exercised  her  statutory  right  to  appeal.    Her  appeal  was 
taken  after  the  assessment  of  damages,  and  nothing  therein  amounts  to  an 
estoppel. 

W,  W.  Outhrie,  for  defendants  in  error. 

Section  558  of  the  Code  affords  the  only  pretense  of  authority  which  can  be 
claimed  by  the  plaintiff.  As  this  section  applies  only  to  cases  of  judgment  or 
final  order  of  a  judicial  tribunal,  its  benefits  cannot  be  invoked  in  this  case, 
for  no  judgment  or  final  order  has  been  made,  and  the  action  of  a  judge  in 
vacation  is  not  that  of  a  judicial  tribunal.  It  will  not  be  pretended  that  sec- 
tion 567  has  any  application  to  the  case. 

Neither  was  plaintiff,  upon  the  most  favorable  showing,  entitled  to  the 
equitable  interposition  of  the  district  judge  or  of  this  court.  The  showing 
made  upon  the  bearing  of  the  applicsition  for  a  temporary  injunction 
■^413  .  shows  that  she  has  a*perfect  legal  remedy,  by  obtaining  a  full  assess- 
ment of  damages,  and  this  upon  the  appeal  proceedings  tnv<Aed  by 
her;  that  for  six  months  she  has  been  prosecuting  her  appeal  to  recover  such 
damages,  which  appeal  is  still  being  prosecuted  by  her;  that  the  progress  of 
the  work  has  been  a  matter  of  daily  observation  'to  her;  that  her  only  claim 
for  equity  relief  is  that,  while  she  is  fully  protected,  she  does  not  want  to  be 
protected,  and  because  she  has  the  power  to  do  so,  demands  the  right  to  stop  * 
a  great  public  enterprise  just  on  the  eve  of  its  consummation.  We  believe 
that  courts  of  equity  do  not  administer  their  power  for  relief  of  plaintiffs  lit- 
igant in  such  cases.  While  equity  relief  will  be  afforded  to  prevent  the  in- 
vasion of  private  rights,  the  party  claiming  such  relief  must  act  with  reason- 
able promptness,  and  b^ore  the  adverse  party  acting  in  good  faith  shall  have 
gone  so  far  that  it  would  be  inequitable  to  interfere  with  his  progress.  Here 
(upon  her  claim)  plaintiff  had  the  election  of  remedies.  By  her  appeal  she 
chose  that  of  damages;  and  thereon  defendants  had  the  right  to  believe  that 
no  interference  would  be  made  with  their  taking  the  property,  and  upon  this 
reliance  they  have  expended  thousands  of  dollaii,  and  just  as  the  enterprise 
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rly  oomplctod,  plaintiff,  whlla  prbaecutisg  tJie 
inatitutea  a  second  proceeding  to  enjoin  tlie  ta 
L  she  J3  demanding  full  cnmpenaHtiun  in  damag 
]er  section  86,  c.  23,  Gen.  St.,  an  ailequitte  reir 
iff  under  authority  of  section  4,  art.  13,  of  tbe  c 
invoked  by  a  party)  It  1b  the  exclusive  remed' 
ed.  Key  v.  Swinney,  86  Ind.  4B4,  459,  462;  J" 
Laaghlin  v.  Chicago,  A.  AiSt.  L.  R.  Co.,  67  III.  1 
lio  St.  621;  Duniop  t.  Pulley,  28  Iowa.  469,  47 
a,  252;  Nichola  t.  Salem,  14  Gray.  490. 

The  plaintifT  cannot  call  in  question  the  pon 
as  enpressed  in  Its  charter,  and  say  that  the  * 
Buch  power,  bat  did  autJioiize  the  corpora 
r«.  The  right  to  call  inquestion  tbe  exercise  of 
ly  authorized  by  the  statute)  is  vested  in  the  sta 
igan,  et«.,  B.  Co.,  24  Mich.  389,  395;  Ney  v.  S\ 
:;tion  5,  c.  23.  Gen.  St.,  authorizes  private  corpo 
'  different  purposes,  embradng,  it  is  believed,  ev 
'prise.  Tbe  right  to  orgauise  for  one  purposedoe 
nization  being  made  for  as  many  kindred  or  asaic 
»ired.  This  organization  whs  organized  to  bulk 
tracks  to  connect  such  building  with  the  difterei 
ness  it  was  desired  to  secure.  No.  27  expressly  a 
section  of  such  depot  building,  and  No.  15,  the 
and  maintenance  of  a  railway.  The  right  to  " 
Gs  the  right  to  start  from  an  initial  point,  and 
number  of  tracks;  and  the  right  to  construct  tr: 
[aintifl's  counsel,  make  the  organization  a  pi'etei 
:orporation  does  not  intend  to  use  only  its  own  lo 
racks.  Tbe  construction  and  maintenance  of  a 
use  the  corporation  doee  not  propose  exclusive 
constituted  and  maintained.  Construction  is  t 
ing  built;  operation  is  using  what  is  built.  Upt 
lepot  company  is  unauthorized  to  condemn,  the 
refused  when  it  appeared,  either — First,  that  tb 
ecoTid,  had  remained  silent  while  the  company  b 
ter,  and  such  condemnation,  prosecuted  its  enter 
of  pFogreas,  which  would  be  lost. 

5  '"VuxtrmiB,  3.    This  was  an  action  bn 
Reisner  against  W.  B.  Strong  and  others 

;8Btinied  corporation,  ander  tlie  name  of  the 

6  fiailroad  Company, "  to  perpetnally  enjoii 
'  constructing  or  nsing  a  certain  contemplate 
rtion  of  oDe  of  the  plaintiff's  lots  in  the  oitj 
imporary  injnnetioii  was  asked  for  at  the  o 
on,  whieb  temporary  injanotioQ  was  refused, 
'  TDiing  of  the  court  below  of  which  plaintifi 
rror,  oomplaios.  Was  this  ruling  erroneon 
he  facts  of  the  base  are  sabstantiaily  as  fol 
or  a  long  time  tbe  plaintiff  has  owned  thi 
iber  IS  and  lot  number  14  in  blook  nnmber  2 

lot  number  14  being  north  of  and  oontigm 
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upon  which  lot  number  14  the  plaintiff  has  a  laige  three-atoiy  hoteU 
which  she  and  her  husband  keep,  and  at  which  they  reside.  On  No- 
vember 9,  1878,  the  individual  defendants,  or  a  portion  of  tbem,  at- 
tempted to  organize  a  corporation  under  the  name  of  the  ''Atchison 
Union  Depot  i  Bailroad  Company,"  for  the  purpose  of  erecting  a  union 
depot  in  the  said  city  of  Atchison,  and  of  constructing  railroads  with 
one  or  more  tracks  to  connect  said  depot  with  the  several  railroads 
that  were  then,  or  might  thereafter  be,  constructed  to  or  within  said 
city,  and  with  any  bridge  across  the  Missouri  river  at  said  city,  and 
to  maintain  and  operate  such  depot  and  railroads.  On  July  28, 1879, 
said  depot  and  railroad  company  filed  in  the  office  of  the  county  clerk 
a  map,  and  plans  and  profiles  of  said  depot  and  railroads.  The  depot 
was  to  be  built  (and  was  afterwards  built)  on  the  opposite  side  of  Sec- 
ond street,  near  to,  and  west  from,  said  hotel ;  and  one  of  said  railroads 

was  to  be  built  across  the  south-east  comer  of  said  north  25 
*41 6    feet  of  said  lot  18,  taking  from  said  south-east  comer  of  said  *25 

feet,  a  right-angled  triangular  piece  of  ground,  23  feet  on  one 
side,  85  feet  on  the  other,  the  hypothenuse  being  nearly  42  feet,  and 
the  piece  of  ground  being  distant  from  the  hotel  82  feet. 

On  August  2,  1879,  proceedings  were  commenced  for  the  purpose 
of  taking  and  appropriating,  among  other  real  estate,  said  triaugnlar 
piece  of  ground,  under  the  right  of  eminent  domain.  Commissioners 
were  duly  appointed  by  the  judge  of  the  district  court;  these  com- 
missioDers  duly  appraised  and  assessed  the  damages  to  the  plaintiff's 
property  at  $279,  and  made  their  return  on  September  18,  1879. 
This  atnount  the  defendants  ''duly  deposited**  with  the  county  treas- 
urer, but  just  when  is  not  shown.  Of  this  assessment  of  damages 
the  plaintiff  complained,  and  on  September  27,  1879,  she  appealed 
to  the  district  court,  filing  her  appeal  in  the  district  court  on  October 
6,  1879,  where  the  case  is  still  pending  and  undisposed  of.  Work 
was  commenced  in  November,  1879,  for  the  erection  of  said  depot; 
but  the  greater  portion  of  the  work  was  not  done  until  after  March  1, 
1880.  Work  was  also  done  on  the  plaintiff's  property  (said  triang- 
ular piece  of  ground)  during  the  winter  (January  and  February)  of 
1880.  On  May  14,  1880,  when  this  suit  was  commenced,  the  depot 
was  nearly  completed.  The  depot  is  a  large  structure,  being  235  feet 
long  east  and  west,  and  180  feet  north  and  south,  in  the  st^ape  of  an 
L,  the  south-east  comer  being  two  stories  high,  with  a  mansard  roof, 
and  the  rest  of  the  building  being  one  story  high,  with  a  mansard  roof. 
On  May  14,  1880,  this  action  was  commenced  to  perpetually  enjoin 
the  defendants  from  building  said  railroad  or  railroad  track  across 
said  triangular  piece  of  ground*  This  track  was  to  connect  said  de- 
pot with  the  Atchison  &  Nebraska  railroad,  and  this  track  was  almost 
indispensably  necessary  for  that  purpose*  On  acount  of  the  Missouri 
river,  said  depot  and  said  railroad  could  scarcely  be  connected  except 
by  constructing  said  track  over  said  triangular  piece  of  ground.  When 
this  suit  was  commenced,  a  temporary  injunction^  temporarily  re- 
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BtiminiDg  the  coDBtrnctioo  and  nae  of  ea 
•also  asked  for,  but  on  May  20,  1880,  si 
tion  was  refused  by  the  coiirt  below.  Tl 
this  refasal  was  erroneooB,  for  the  foUowii 
1)  The  said  supposed  or  asaamed  corporstioa  nt 
enoe,  and  therefore  htid  no  power  to  act  In  taUn 
IT  Uie  right  of  eminent  domain.  (2)  If,  however, 
u  a  mere  depot  corporation,  and  not  a  r^lroad  < 
>n  liad  no  power  to  take  tbe  plaintiff's  property  ui 
ata.  (8)  Tliedefendants,hiiTinKnopowertoact 
»  ijadlTida^s,  iiare  no  pow»  to  take  the  plaini 
t  of  eminent  domain," 

7e  aie  inoUned  to  think  tiiat  the  defendax 
road  oorponttion  that  they  may  exercise  tb* 
in,  and  thereby  take  the  plaintiff's  said  pro] 
lough  there  may  be  some  defects  in  their  o 
d  corporation;  and  that  a  defaeto  railroad  ' 
i  snoh  right,  see  MeAaley  v.  Chicago,  C.  &  I. 
rors,  etc.,  B.  Co.  T.  Miller,  66  Ind.  88.  i 
>Dce  of  a  de  facto  corporation  can  be  qnesti 
a  dirtct  prooeedinf;  instituted  for  that  pur] 
nk  that  it  is  really  necessary  to  determine  : 
tui  or  power  of  the  present  depot  and  rallroat 
I  company  is  a  corporation  or  not,  and  wh 
poration  or  not,  we  think  the  plaintiff  has 
lar  her  from  tbe  equitable  relief  of  injunctioi 
der  the  circumstances  of  this  ease,  it  would 
1  unjust  to  deprive  the  defendants  of  tbe  i 
ce  of  land, — they  of  course  paying  the  pli 
do,  all  just  and  reasonable  damages  and  e> 
1.  InSeptember,m79,  when  the  defend 
L8     attempting  to  obtain  the  right  to  the 

property  under  the  rigfat  of  eminent  dot 
ad  of  oommencing  some  legal  proceeding  b 
bt  to  invoke  the  aid  of  the  right  of  eminent 
:ed  such  right  by  taking  an  appeal  to  the  d 
leasment  of  the  commissioners  in  tbe  oondt 
e  at  that  time  bad  a  choice  of  remedies,  p; 
I  condemnation  proceedings  were  invalid,  ae 
ly  are.  She  could,  if  she  had  so  ebosen,  bi 
idftnts'  right  to  take  her  land  under  tbe  rigl 
i  simply  have  taken  an  appeal  to  tbe  distric 
the  amount  of  damages  which  she  believed  i 
rer;  or,  she  could  at  once  have  commenced  sn 
V  commenced,  to  enjoin  all  further  proceedi 
ineut  domain ;  or,  when  the  defendants  took 
)  eonld  have  commenced  an  action  for  all  tl 
ght  have  sustained,  or  an  action  in  ejectm 
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But  she  ohose  the  first-mentioned  remedy ;  and  while  pnrsaing  that 
remedy,  she  cannot  institote  another.  Key  v.  Swinney,  36  Ind.  454. 
She  cannot  proceed  with  her  action  for  damages  for  the  use  of  the  land, 
and  also  have  her  action  to  perpetually  enjoin  the  defendants  from 
the  exercise  or  enjoyment  of  such  use.  And  that  she  is  really  the 
plaintiff  on  an  appeal  taken  by  herself  in  a  condemnation  proceed- 
ing,  see  Gulf  E.  Go.  v.  Owen,  8  Kan.  *410,  and  St.  Joseph  &  D.  G. 
B.  B.  Go.  V.  Orr,  8  Ean.  419*  When  a  party  takes  an  appeal  in  a 
condemnation  proceeding,  he  really  abandons  all  other  remedies  until 
the  appeal  is  disposed  of.  .  It  woald,  indeed,  be  wrong  to  authorize  the 
prosecution  of  two  remedies  for  the  same  thing  at  the  same  time; 
C6r  costs  must  necessarily  accrue  in  both  cases,  saying  nothing  about 
the  other  expenses  and  inconveniences  necessarily  incidental  to  such 
proceedings.  The  reservation  in  the  appeal-bond  of  the  right  to  ques- 
tion or  contest  the  validity  of  the  condemnation  proceedings  amounts 
to  nothing  either  in  fact  or  in  law,  and  it  is  not  necessary  to  farther 

consider  it. 
*419    *2.  Taking  the  whole  case  together,  the  plaintiff  is  not  entitled 
to  the  equitable  relief  which  she  now  seeks.    It  would  not  only 
not  be  equitable  for  her  to  obtain  such  relief,  but  it  would  be  highly 
inequitable.     The  plaintiff  has  known  nearly  from  the  beginning  the 
entire  object  and  purpose  of  said  depot  and  railroad  company.     And 
as  she  has  seen  the  company  in  good  faith,  as  a  supposed  corporation, 
with  a  supposed  legal  right  and  supposed  power,  building  a  large  and 
costly  railroad  depot  near  her  hotel,  expending  thousands  and  thou- 
sands of  dollars  in  its  construction,  enhancing  the  value  of  her  prop- 
erty immensly,  and  doing  all  this  with  the  expectation  of  connecting 
its  depot  with  the  Atchison  &  Nebraska  Bailroad,  by  means  of  an  in- 
dispensably necessary  railroad  track,  constructed  across  a  small  tri- 
angular piece  of  the  plaintiff's  premises,  and  she  making  no  legal  ob- 
jection thereto  until  the  depot  is  nearly  completed,  but  on  the  con- 
trary seemingly  acquiescing  therein,  by  merely  taking  an  appeal  in 
the  condemnation  proceedings  to  the  district  court  so  that  she  might 
get  larger  damages  for  her  land  taken,  and  where  such  question  of 
damages  is  still  pending,  she  cannot  now  resort  to  a  court  of  equity 
to  aid  her  in  depriving  the  company  of  the  use  of  said  railroad  track, 
and  consequently  of  the  full  use  of  its  said  depot  building,  which  she 
by  her  acts  has  really  encouraged  to  be  built. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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*  *WiLHBLin»A  Walsikhobst  and  others  t 
Jul;  Turn,  1880. 

adsment;  Defeots:  When  Not  Gonsidered. 
ing  an  equitablemortgagebad  been  entered,  defend 
and  moyed  under  section  575  to  Viicaie  it  aa  void 
In  the  mflnner  in  which  facta  are  alleged  in  the  p 
parties  which  ia  waived  by  a  failure  to  demur  or 
ered  upon  such  a  motion.  [Woodson  Co.  v.  H< 
Hep.  453.] 

Eortgage:  ConvByanoeandBondtoBeoonTey: 
Equity  whioh  regardB,  if  so  intended  by  the  partlt 
and  a  cotemporaneaus  bond  to  reconvej'  as  simpl 
treat  a  mere  assignment  by  the  obligee  upoB  the 
of  all  his  rights. 

UiQor:  Service  Upan.  A  non-resident  minor  n 
cation,  aa  well  and  in  the  same  manner  as  a  non-: 
Fndgmeat:  Wben  not  Void:  Ouardian  ad  Lit 
dered  against  a  minor,  without  the  appoictment  < 
may  be  voidable,  but  is  not  void.  Such  appointi 
after  Jurisdiction  has  been  acquired,  and  then  the 
not  oust  the  jurisdiction,  but  is  simply  an  error 
oeedings  in  error. 

Srror  from  Allen  distriot  court. 
Action  broagbt  by  Levis  against  Walkenhorat 
eed  of  land  and  a  bond  to  reconvey  upon  the 
>t.  Trial  at  the  November  term,  1875,  of  tl 
^ment  for  tbe  plaintiff,  and  an  order  for  tbe  e 
imises.  Afterwards  the  plaintiff  purchased 
iriS's  Bale  thereof.  On  the  eighth  of  SeptemL 
;s  filed  their  motion  to  set  aside  the  foregoiof 
ich  motion  was  overruled  at  the  November  te 
>t  court.  The  defendants  bring  the  case  here 
3.  P.  Smith,  for  plaintiffs  In  error. 

Section  575  of  the  Code  provides  limitations  tc 
1      or  modify  Judgments  or  orders,  and  closes  *wil 

judgment  may  be  vacated  nt  any  time,  on  mo 
90ni^%ted  thereby."  There  is  uo requirement  th 
I  must  be  given,  either  to  the  adverse  party  or  his 
:  Is  notice  necessary.  A  void  Judgiuetit  may  be  ti 
cessfully  resisl«d  in  a  collateral  action;  and  If  the 
face  of  the  record,  neither  time  nor  circumstances 
ty.  Under  the  provisions  of  the  Code,  any  persoi 
1  judgment  has  a  right  to  have  it  vacated  on  motioi 
pparent  from  the  whole  record,  the  court,  upon  a  i 
;,  or  upon  an  oral  motion,  will  vacate  it.  A  voi< 
its  upon  any  one,  no  interest  that  can  be  enforced 
can  have  such  an  interest  therein  as  to  entitle  hit 
acatfl  It.  Even  without  the  provision  of  the  Codi 
'  be  vacated  at  any  time  on  motion,  the  court  possec 
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on  its  own  motion  to  vacate  such  a  Judgment.  The  most  that  can  be  claimedt 
it  seems  to  us,  is  that,  where  a  Judgment  is  valid  upon  the  f  aee  of  the  reeord, 
and  can  only  be  defeated  by  extraneous  evidence,  a  motion  to  vacate,  based 
upon  such  evidence,  requires  notice  to  the  adverse  partv.  But  even  then,  no- 
tice to  tlie  attorney  of  record  is  sufficient.  Code,  gS  5^2-535;  White  Grow  v. 
White  Wing,  3  Kan.  ♦281. 

In  the  case  at  bar,  the  motion  to  vacate  assigned  several  grounds  of  inva- 
lidity in  the  Judgment,  the  first  being  a  want  of  facts  sufficient  in  the  petition 
to  authorize  the  Judgment.    As  to  that  ground  of  invalidity,  no  notice  of  the 
motion  to  vacate  was  necessary.    But  other  grounds  were  assigned,  some  of 
them  not  appearing  upon  the  record,  and  as  to  these,  i^davits  were  to  be 
used,  and  hence  a  notice  to  the  adverse  party  was  deemed  at  least  proper,  and 
was  given  to  his  attorney  in  the  action. 
The  court  erred  in  refusing  to  vacate  the  Judgment.    If  the  petitioQ  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action  against  the  de- 
♦422      fendants,  and  in  favor  of  plaintiff,  Hhen  any  judgment  rendered 
thereon  in  favor  of  plaintiff  and  against  defendants  is  void.    Greer 
V.  Adams,  6  Kan.  *203;  School-district  v.  Carson,  10  Kan.  ♦238;  Short  v. 
Nooner,  16  Kan.  220;  Trimble  v.  Doty,  16  Ohio  St.  118, 128. 

In  this  action,  no  one  is  made  a  defendant  against  whom  a  personal  judg- 
ment for  the  amount  due  could  be  rendered.  Short  v.  Nooner,  16  Kan.  220; 
Greeno  v.  Barnard,  18  Kan.  520;  Keitzel  v.  Hunter,  19  Kan.  221;  Short  v. 
Nooner,  20  Kan.  624;  Brown  v.  Orr,  29  Cal.  120. 

The  plaintiff  in  the  court  below  does  not  show  hin\self,  in  his  petition,  en- 
titled to  maintain  the  action,  or  to  claim  any  Judgment  against  the  defendants. 
The  bond  itself,  which  must  govern,  is  a  contract  between  Schultz  and  Heniy 
Walkenhorst,  in  which  either  party  could  sell  and  transfer  his  interest.  The 
latter  need  only  to  assign  his  copy  of  the  contract,  his  wife  joining  in  the  as- 
signment, and  their  assignee  would  be  entitled,  on  paying  or  tendering  the 
money  secured,  to  demand  and  receive  a  deed  from  Schultz  or  his  assignee, 
to  the  land  in  dispute.  But  could  Schultz,  who  held  the  legal  title  to  the  land, 
by  simply  assigning  and  transferring  his  copy  of  the  bond  to  Lewis,  confer 
upon  said  assignee  all  his  (Schultz^s)  rights  under  the  contract?  Clearly  not. 
Scliultz's  right  under  the  contract  to  receive  the  9225  was  coupled  with  an  ob- 
ligation on  his  part  to  reconvey  the  legal  title  to  the  land  to  Walkenhorst  or 
his  assignees.  Unless,  at  the  time  Lewis  brought  his  action  to  foreclose  the 
deed  as  a  mortgage,  he  also  held  the  legal  title  to  the  land,  Schultz  was  an  in- 
dispensable party  to  the  action.  Before  Lewis  could  legally  demand  of  Walk- 
enhorst the  payment  of  the  debt  secured,  he  should  either  hold  the  legal  title 
to  the  land,  so  that  he  could  reconvey  it  to  Walkenhorst,  or  he  shoudd  hold 
a  deed  of  reconveyance  from  Schultz  to  Walkenhorst,  so  that,  on  receiving  tlie 
money  due»  be  could  deliver  the  deed,  and  thus  fulfill  the  obligations  of  the 
contract. 

There  was  no  service  upon  the  mi  nor  defendants.    Leaving  out  of  view  the 
misnomer  of  all  the  minor  defendants,  five  of  them  were  infants  under  four- 
teen years  of  age.    There  was  no  attempt  whatever  to  comply  with 
♦423     section  71  of  the  ♦Ckxie,  and  the  only  service  attempted  on  defendants 
was  the  usual  publication  in  a  newspaper,  as  if  all  were  adults. 
No  guardian  ad  litem  for  the  infant  defendants  was  appointed  as  required 
by  sections  83,  71, 101  of  the  Code.    McMurray  v.  McMurray,  41  How.  Fr. 
41. 

Cafe$  d  Keplinger^  for  defendant  in  error. 

In  the  matter  of  the  motion  to  vacate  the  Judgment,  we  deny  all  Jurisdic- 
tion over  the  defendant  in  error,  either  in  this  court  or  in  the  court  below. 
Once  in  court  in  a  case,  always  in  court  in  that  case,  is  not  good  law.  In 
the  original  case  the  court  had  Jurisdiction  of  the  parties,  and  of  the  subject- 
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r  of  the  actton,  until  the  close  of  th«  tenn  at  wbli 
le  "was  mad^  After  the  close  of  Itaat  term  the  co 
ut  jurisdiction  over  both  the  person  and  tJie  subji 

been  acquired.  True,  the  law  authorizes  a  servi 
f  of  record  in  certain  cases,  but  that  law  has  m 
1  are  jurisdictional. 

s  claimed  that  the  proceedings  are  void  on  their  ft 
Lenoy  of  the  petition,  and  therefore  that  notice  ii 
an  in  this  case  expressly  allegee  an  indebtedneaa 
enhorst  and  bis  wife,  and  not  on  the  part  of  the  t 
js  the  conveTSnce  of  certain  land  by  both  to  secut 
There  was  written  evidence  of  the  security,  but 
Q  indebtedness, — certainly  not  as  to  the  wife, — and 
lought  of  complying  with  section  J18  of  the  Code. 
a  woman  cannot  owe  a  debt  unldss  tiiere  be  some  v 
bt  and  the  secnrity  therefor  are  two  different  thing 
8  attached  to  the  petition)  are  evidence,  not  of  thi 

"W.,)  but  of  the  security. 

le  petition  sufficiently  alleges  a  transfer.  If  several 
and  delivered  at  the  same  tiue,  between  the  san 
to  the  same  subject- 'matter,  they  are  regarded  t 
ment,  and  are  to  be  construed  togetlier.    2  Wast 

A  deed,  with  a  bond  toreconvey  on  the  payment 
I  a  mortgage,  even  wiChont  evidence  showing  the 
deed  and  the  bond  in  this  case  are  to  be  construe* 
le  sheet  of  paper,  and  the  assignment  applied  as  m 
r;  and  all  the  rights  which  Scliultz  had  by  virtue  of 
quity,  if  not  in  law,  Lewis,  by  virtue  of  the  aasi 
er  of  all  interests  which  Schultz  may  have  had  in 
bond.  If  the  petition  in  this  case  was  Inaufflcient, 
>roper  remedy.  Bryan  v.  Bander,  28  Ean.  *97. 
e  BUppoxe  that  service  by  publication  applies  as  wel 

as  to  non-resident  adults. 

le  necessity  for  a  guardian  ad  litem  did  not  appear 
Before  it  could  be  made  to  appear  by  outalde  evl 
Tor  should  have  been  made  a  party,  to  enable  him  t 
nst  this  attuck  dehors  the  record.  Sections  56S  and 
the  plaintiffs'  remedy.  If  they  have  any.  A  failure 
id  litem  is  a  mere  irregularity.  Porter  v.  Bobinsoi 
lurray  v.  McMurray,  66  N.  Y.  175. 

BBWBB,  3.  Defendant  in  error  was  plaintiff  i 
in  1875  obtained  a  jadgment  of  foreclosure  o 
uderof  sale  of  the  mortgaged  premises,  and  be( 
ifl  same  at  the  sheriS's  sale,  took  possessioii  t1 
leesion  by  tenant  when  in  1879  the  defendants 
[  their  motion  to  vacate  and  set  aside  the  jud 
.  The  only  service  upon  defendants  in  the  o 
lablication,  and  they  made  default,  bnt  afterw 
ly  and  moved  the  conrt  to  set  aside  the  jndgmt 

BODB,  among  others,  that  the  petition  of  pi 
{     faots  snffioient  to  oonfer  ttpon  the  conrt  'jn 

the  jadgment;  for  misnomer  of  minor  def 
;Datdian  ad  litem  was  appointed;  and  beoanf 

V.24K— 20 
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the  minor*  defendants  was  made  as  required  by  law.  Noiiee  of  this 
motion  was  served  upon  L.  W.  Eeplinger,  who  was  plaintiff's  attorney 
of  record  in  the  action.  To  this  service  plaintiff  appeared  specially 
by  bis  attorney,  Keplinger,  and  moved  to  set  it  aside  as  onauthorized 
and  insufficient.  The  court  overruled  his  motion,  to  which  he  duly 
excepted. 

It  may  be  premised  that  this  motion  was  not  made  under  seetion 
77  of  the  Code,  for  the  opening  of  the  judgment  and  leave  to  defend. 
The  time  for  such  a  motion  had  passed.     But  the  judgment  was  chal- 
lenged as  absolutely  void,  and  the  proceeding  was  under  the  last 
clause  of  section  675  of  the  Code.     Now,  the  district  court  nnqnestion- 
ably  had  jurisdiction  of  the  subject-matter  of  the  action,  the  f oreelosnre 
of  a  mortgage,  and  if  it  also  had  jurisdiction  of  the  parties,  its  pro- 
ceedings and  judgment  were  not  nullities,  even  though  many  errors 
were  apparent  on  the  face  of  the  record.     Burke  v.  Wheat,  22  £an. 
♦722;  Bryan  v.  Bander,  23  Kan.  *95;  Hodgin  v.  Barton,  Id.  *740. 
The  petition  alleges  that  H.  Walkenhorst  and  Wilhelmina  Walken- 
horst,  to  secure  a  debt  which  they  owed  to  one  Schultz,  gave  to  him 
a  deed  of  a  certain  tract  of  land,  (describing  it,)  and  at  the  same  time 
received  back  a  bond  to  convey  upon  the  payment  of  this  debt.    Copies 
of  the  deed  and  bond  are  attached,  and  it  appears  that  the  latter  ran 
to  H.  Walkenhorst  alone.     The  petition  alleges  default  in  payment, 
and  that  Schultz  assigned  and  transferred  to  plaintiff  all  his  rights 
and  interest  in  said  contract  and  land.     The  assignment  was  upon 
the  bond,  and  read  simply  that  Schultz  ^'hereby  transfers  and  assigns 
to  J.  H.  Lewis  all  my  right,  title,  and  interest  in  and  to  tbe  within 
land."     The  petition  then  further  alleges  the  death  of  H.  Walken- 
horst, and  that  the  defendants  are  his  only  heirs.    It  prays  a  personal 
judgment  against  Wilhelmina  Walkenhorst,  that  the  deed  and  bond 

be  treated  as  a  mortgage,  and  for  a  foreclosure  and  sale. 
*426     *Two  objections  are  made  to  this  petition.     It  is  said  that  the 

petition  fails  to  show  any  pelrsonal  indebtedness  of,  while  it 
claims  a  personal  judgment  against,  Wilhelmina  Walkenhorst;  and 
this  because  the  bond  to  reconvey  runs  to  H.  Walkenhorst  alone. 
But  tbe  petition  alleges  that,  to  secure  a  debt  which  they  owed,  they 
conveyed,  etc.  Now,  we  know  of  no  reason  why  husband  and  wife 
may  not  be  jointly  indebted,  or  why  the  election  of  the  parties  that 
the  reconveyance  shall  be  to  one  alone,  disproves  the  fact  of  such 
joint  indebtedness.  We  think  the  petition  not  only  not  open  to  ob- 
jection on  this  ground  now,  but  that  it  should  have  been  sustained 
if  it  had  been  attacked  at  the  time  by  demurrer.  But  suppose  no 
personal  judgment  was  permissible  under  the  pleadings :  would  the 
decree  of  foreclosure  and  sale  be  thereby  rendered  a  nuUity  ?  Is  it 
the  intention  of  section  399  of  the  Code  to  prevent  foreclosures  with* 
out  a  personal  judgment  against  some  party  ?  If  the  mortgagor  be 
deceased,  cannot  the  mortgage  be  foreclosed  without  the  appoint- 
ment of  an  administrator? 


WALKENHOBBT  V.  LEWIS. 


kin  it  ia  objected  that  the  SBaignment  ia  ine 
tz ,  the  assignor,  was  a  necessary  party  defeii< 
.  it  is  said,  doee  not  transfer  the  legal  title,  i 
i  in  Scbultz.  But  eqaiby,  which  treats  the  o 
xiortgage,  althongh  the  legal  form  is  that  of  a 

in  retura,  equally  regards  an  aseignment  as 
e  mortgagee's  interest.  Even  if  Schultz  were 
eot  of  parties,  if  not  raised  by  demurrer  or  ans 
B  to  aa  that,  so  far  from  this  petition  being  I 
1  been  challenged  after  default  and  before  jadg 

sustained.     Of  course,  then,  there  can  be  no 

id  enoagh  to  challenge  judioial  action ;  and  the 

>  it,  if  the  court  had  jurisdiction  of  the  partie 

e  pass,  then,  to  the  qaestion  of  Berrice.     Th 

'  The  regularity  of  tl^  publication  proeeedii^ 

but  the  claim  is  that,  aa  to  certain  of  the  di 

'     ing  minors,  such  a  manner  of  service  is  "t 

do  not  so  anderstand  the  statute.     We  su 

lent  minor  may  be  served  by  publication  as  ' 

.  adalt.     The  statute  says  that  "the  manner 

same  as  in  the  case  of  adults."     Code,  §  71. 

y  to  oonstmctiTe,  as  well  as  actual,  service. 

to  consider  objections  to  the  service  not  prese 
t  in  the  motion  whose  review  is  sought  by  thi 
Of  course,  if  any  defendant  was  not  named 
se,  and  not  otherwise  served,  the  judgment  I 
rights  or  interests  in  the  property. 

is  alfio  insisted  that  the  judgment  is  void,  at  Ic 
ndante,  because  no  guardian  ad  litem  was  aj 
r  rights,  and  no  answer  filed  for  them.  This 
k  untenable,  fiy  the  service,  jurisdiction  over 
Drsis  secured.    The  appointment  of  a  guardia 

proceeding — in  the  case  possible  ouly  after 
ed.  An  appointment  before  that  would  be  a 
ometbing  which  may  be  done  only  after  juriad 
I  an  omission  of  it  is  not  a  jurisdictional  def€ 
proceedings.     Such  an  error  may  be  a  groun< 

not  render  the  proceedings  and  judgment  n 
I  a  rnling  destroy  any  subetantial  rights  of  the  t 
a  413  and  568,  he  may  have  any  errors  in  the  j 
ny  time  within  one  year  after  becoming  of  ag 
rrors,  and  his  rights  have  been  fairly  ac^udical 
>ermitted  to  treat  the  whole  proceeding  as  a 

nut  always  know  the  exact  ages  of  tbe  various 
t  may  be  misinformed  by  the  testimony  aa  to 
y  of  the  whole  proceeding,  and  all  rights  acqui 
joh  validity,  binge  upon  the  fact  whether  tb( 
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conrt  were  oorreotly  advised  of  the  ages  of  Uie  defendants  ?  The  aa- 
thoriiies  almost  uniformly  bold  in  aooordance  with  the  yiews  herein 
expressed.  See,  among  others^  Bloom  v.  Bardick,  1  Hill,  130 ; 
*428  Freem.  *Jiidgm.  §  151;  McMorray  v.  McMorray,  66  N.  T. 
176;  Porter  y.  Bobinson,  8  A.  E.  Marsh.  S58,  also  reported 
in  18  Amer.  Dec.  168,  to  which  is  added  a  note  with  a  eitatian  of 
many  antborities. 

Tbere  being  no  other  qnestion  requiring  notice,  the  judgmant  will 
be  afiSrmed. 

(All  the  justices  concurring.) 


MoBBiB  Howard,  Adm'r,  etc.,  and  others  v.  D.  0.  Ertbskbh,  Adm'r, 

etc.,  and  others. 

July  Tenn,  1880. 

Judgment:  Snbse<iuent  Vacation:  Purohaser's  Title.  Where  a  party 
plaintiff*  who  has  obtained  upon  service  by  publication  a  judgment  in  his 
favor  in  an  action  in  the  district  court  to  quiet  his  title,  conveys  in  good 
faith  the  land  to  a  stranger,  before  an  application  is  made  to  open  the 
Judgment  under  section  77  of  the  Code*  the  subsequent  vacation  of  the 
judgment  does  not  divest  the  purchaser  of  his  title.^ 

Error  from  Miami  district  court. 

Action  in  the  nature  of  ejectment,  brought  by  Horace  B.  Smith 
against  Torbett  Entreken,  to  recover  a  certain  quarter  section  of  land 
in  Miami  county.  After  the  commencement  of  the  action  the  plain- 
tiff died,  and  the  action  was  revived  in  the  names  of  his  administra' 
tor  and  heirs.  Trial  by  the  court,  and  judgment  for  the  defendant 
Entreken.  Afterwards  the  defendant  died,  and  at  the  May  term, 
1879,  the  judgment  was  revived  in  the  names  of  his  administrator 
and  heirs.  The  facts  are  sufficiently  stated  in  the  opinion,  and  in 
Entreken  v.  Howard,  16  Kan.  551.  The  plaintiffs  bring  the  case  to 
this  court. 

Wm.  B.  Brayman  and  James  D.  Snoddy,  for  plaintiffs  in  error. 

W.  R.  Waggtaff,  for  defendants  in  error* 

*429    *HoBTON,  C.  J.    This  was  an  action  in  the  nature  of  eject- 
ment, brought  by  Horace  B.  Smith  against  Torbett  Entreken, 
in  the  district  conrt  of  Miami  county,  in  November,  1870,  to  recover 
a  quarter  section  of  land  in  that  county.    The  plaintiff  based  iiis  title 

>  When  motion  to  open  up  Judgment  should  be  heard  before  a  motion  to  con- 
firm a  sale  under  such  Judgment.  Johnson  v.  Lindsay »  92  Kan.  514  Effect  of 
modification  of  Judgment  considered.    Pritchard  v.  Madren,  81  Elan.  88,  8  Pac 

Rep.  eei. 


BOWAKD  V. 

n  a  patent  from  the  IJnited  States.  The  def 
vngh  a  decree  of  tfae  diBtriet  cout  of  Miami  t 
L868,  adjndgiog  one  Joel  Abbott  as  the  legal  < 
blie  land  in  the  action  pending  in  tbat  conr 
bott,  as  plaintiff,  and  Horace  B.  Smith,  ae  de 
ity  deed  of  April  24, 1869,  exeoated  by  said  Jo 
>.  Snbseqnently  to  the  oonveyanoe  to  Entreke 
4Ui)ed  a  vacation  of  the  jadgment  of  Deoeml 
>dinga  under  Beotion  77  of  the  Code.  After  tb< 
s  action,  Horace  B.  Smith  died,  and  the  aotioi 
mea  of  the  plaintiffs  in  error.  Torbett  Entreke 
rendants  in  error  have  been  BubBtituted.  This 
art  in  1876,  bat  in  a  different  form.  Entreken 
1. 

The  qneBtion  sow  is  whether  a  perBon  who  bnyi 
QBideratioQ  from  a  plaintiff  to  a  judgment  rend 
I  action  to  qniet  title  upon  aervioe  by  publieatio 
«d  faith  within  the  meaning  of  section  77  of  t 
g  the  question  in  another  form,  does  the  aabse 
dgment  under  section  77  of  the  Code  divest  tl 
ioT  pniohaaer  from  the  plaintiff  to  the  jadgm 
laae  has  been  made  in  good  faith  and  for  a  valti 
lis  aeetion  reads ; 

"A  part;  against  whom  a  judgmenl;  or  order  has  bf 
ner  sendee  than  by  publication  in  a  newspaper,  ma; 
ree  yeais  after  the  date  of  the  judgment  or  order,  hi 

and  be  let  In  to  defend.  Before  tbejudgment  oi 
80      the  aRplioint  shall  give  notice  to  the  adverse  p: 

to  make  such  an  application,  and  shall  Ule  a  fu 
in,  pay  all  costs,  if  the  court  require  them  to  be  paid, 
Q  satisfaction  of  the  court,  bj  aOldavit,  that  during  tl 
in  he  had  no  actual  notice  thereat  in  time  to  ^pearin 
ose;  but  the  title  to  any  property,  the  subject  of  tl 
uglit  to  1)6  opened  which  by  it,  or  in  consequence  of  j 
purchaser  in  good  faith,  shall  not  be  affected  by  any  ] 
ction,  nor  shall  they  affect  the  title  of  any  property 
ider  an  attachment.  The  adverse  party,  on  the  hear! 
en  a  judgment  or  order.  Be  provided  by  this  section 
esent  countei^fildavita  to  show  thnt,  during  the  pe 
e  applicant  had  notice  thereof  In  time  to  appear  in  a. 


We  regard  this  section  and  section  467  ot  tbi 
rations  of  the  previons  common-law  rule;  and, 
are  adopted  to  protect  third  persooB  parchasing 

a  judgment  or  decree,  They  apply  to  strangt 
tio  have  purchased  under  the  lionest  belief  tfa 
did.  If  the  judgment  is  afterwards  reversed  oi 
ndant  who  has  lost  his  property  mnst  look  to 
'ess.     In  this  case,  the  judgment  of  Abbott  v.  8 
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record  Deeembflr  9.  1868.  The  daed  of  Abbott  to  Torbett  Enta 
was  executed  April  14,  1869.  The  applioatioB  to  open  the  jadg 
was  not  made  till  April  7,  1871.  The  title  to  the  property  in 
troversy  (tbe  Babjeot  of  the  judgment  of  December  9,  1868)  «s 
such  judgment,  and  la  coQBeqaence  of  it,  (rather  upon  the  fai 
Buch  judgment  and  decree,)  by  the  warranty  deed  of  Abbott,  pt 
to  Entreken  before  April  7,  1871.  In  the  words  of  the  statate, 
title  cannot  be  affected  by  any  proceedingB  under  section  77. 

In  Illinois,  while  it  is  conceded  that  the  parchase  by  the  plai 
in  the  judgment  is  snbject  to  be  onnnllad  by  a  Bubsequent  reve 
the  assignee  from  plaintiff  of  the  oertificste  of  pntehaae,  nnde 
BBflignment  made  before  any  reversal,  is  held  to  occap 
*431  favorable  a  position  as  if  he,  instead  of  'being  an  aseifj 
were  the  original  parcbaser  at  the  sale.  Qniteaa  v.  Wi 
47  Dl.  43S. 

If  Torbett  Entreken  had  parohased  in  good  faith  the  property 
jadicial  sale,  it  mast  be  conceded  that  his  title  would  not  have  1 
diveBted  by  the  reversal  of  the  judgment.  "*  Ab  ha  pnrohased  the  p 
erty,  upon  the  faith  of  a  judicial  decree,  from  the  party  plaintiff 
a  valoable  consideration  and  in  good  faith,  the  like  rale  previ 
When  Joel  Abbott  conveyed  to  Torbett  Entreken,  he  had,  npon 
solemn  decree  of  a  court  of  competent  jurisdiction,  a  complete  titl 
against  Horace  B.  Smith,  which  it  was  competent  for  him  to  tn 
mit  by  conveyance  in  the  usual  mode.  In  making  thie  convejai 
he  diveated  himself  of  title,  and  inveated  it  in  Torbett  £ntreken. 
this  act  of  Gonveyance  Joel  Abbott  put  an  end  to  his  power  over 
land.  He  could  not  resume  his  interest  in  it  without  the  eonsen 
his  grantee,  and  no  decree  subsequently  made  in  the  suit  aga 
Joel  Abbott  could  affect  the  interest  of  Torbett  Entreken,  Joel  Abi 
bad  no  interest  in  the  land  at  the  filing  of  the  application  to  oper 
the  judgment  of  December  9,  l(l&8,  and  the  vacation  of  that  jc 
ment  could  not  affect  an  interest  which  he  did  not  have  in  the  snbj 
Taylor  v.  Boyd.  3  Ohio,  338.  The  case  of  Martin  v.  Oilmore,  72 
193,  cited  by  counsel,  is  not  applicable,  as  the  law  of  Dlinois  of  IE 
construed  therein,  makes  a  decree  rendered  npon  service  by  pnbl 
tioD  merely  interlocntory. 

The  district  court  committed  no  error  .in  refusing  to  admit  in 
deuce  the  vacation  of  the  judgment  of  Abbott  v.  Smith,  or  the  o1 
matters  offered  in  rebuttal  to  the  decree  of  December  9,  1868. 

The  judgment  will  be  affirmed. 

(All  the  jastices  ooncnrring.) 


BALI  11.  BtiaHBB. 


*HowABD  M.  Bale  and  others  v.  Lawis 


Tonnter-Clalm  and  Set-Off:  msmisaal:  Trial, 
missftl  by  the  plaintiff  of  his  cause  of  action,  the  def 
trial  of  hia  set-ofF  or  ccunteT-claim,  the  plaintiff  ma 
tense  to  suchaet-off  or  counter-cltiim,  and  to  that  et 


:  Deflandant  aa  Plaintiff.    When,  after  dism 

the  defendant  elects  to  go  to  trial  upon  taia  count* 
ttae  relation  of  plaintiS  to  thiit  cause  of  action,  both 
ing  and  bis  proof,  and  a  substantial  on:isslon  In  eil 
recoverj  as  though  he  were  prosecuting  an  original 
tion. 

Error  from  Saline  dtatrict  court. 

Pbe  case  is  atated  in  ttie  opinioa. 

John  Fatter,  for  plaintiffs  in  error. 

John  Q.  Spines  ^°^  ^*  S.  Stambaugb,  for  defant 

Brkwxr,  J.  On  the  eleyenth  day  of  March,  16 
nmenced  hia  action  in  the  district  court  of  Sali 
iwardH.  Sale,  J.  M.  Greeley  ^nd  one  E.  E.  Bowe 
the  nortb-weBtqnarterof  section  twenty-eight,  ii 
ith.  range  one  nest,  in  said  county,  alleging  in  ge 
Id  the  legal  title  and  was  in  peaceable  poBaessioi 
it  said  defendants  had,  or  claimed  to  have,  some  i 
s,  eto.    The  said  Sale  and  Greeley  answered,  i 

era]  issue,  and  also  alleging  the  same  causeE 
33     petition,  and  in  language  similar.     Bugbei 

tion  to  strike  out  the  second  cause  of  defenc 
led.  At  the  next  term  of  court,  Bugher  moved 
n  without  prejudice.  The  then  defendants,  nov 
jected,  claiming  a  right  to  proceed  to  trial  on  tt 
Fense.  The  court  snstained  the  motion  of  Bnghi 
it  Sale  and  Greeley  bad  the  right  to  proceed  to 
d  canse  of  defense,  and  gave  judgment  for  all 
ainst  Bugher.  Bugher,  after  his  motion  to  disc 
jtained,  was  also  granted  leave,  over  objections 
r,  to  file  a  reply,  and  thereafter  also  an  amendei 
idants'  answer,  and  setting  np  that  he  was  owne: 
Dae  on  for  trial  on  tbe  second  cause  of  the  answe 
)ly.     Tbe  court  found — 

'That  the  defendants  were  not,  at  the  conunencemei 
not  now,  in  posaession  of  the  land  in  controversy,  b 
vis  Bagber,  Is  in  possession,  not  residing  upon  it,  t 


raising  crops  thereon.  There  are  no  bolidings  upon  It.  The  court  Qnd 
concJiulona  of  iaw,  that  the  said  defetulaiiti  bad  no  posseeaion  at  tbe  Ik 
oontroversf,  and  cannot  nwiDtain  the  form  of  actloa  sot  forth  in  tbe  m 
cauae  of  their  said  ansver." 

The  first  propoBition  of  ooan^el  is  tbat  the  ooort  erred  in  pei 
ting  plaintiS,  after  diBmiBsing  bis  caaae  of  action,  to  come  in  ftnc 
fend  agaiDst  defeQdaots'  claim.  We  eee  do  error  in  this.  The 
that  a  plaiutiS  dismiBaeB  his  canse  of  action  is  not  an  admiasic 
tbe  validity  and  Buffioiency  of  defeadants'  oonnter-elaim,  nor  do 
preclude  him  from  making  any  legal  defense  thereto.  Snppoee 
instance,  that  tbe  plaintiS  bad  sned  on  an  accoant  for  goods  sold 
delivered,  and  the  defendant  had  answered  with  a  connter-elaini 
work  and  labor:  most  the  plaintiS.  if  for  any  reason  compelle 
dismiss  bis  caaae  of  action,  be  held  to  admit  the  defendant's  com 
claim,  or  to  be  precluded  from  any  defense  thereto?  Sach  a  const 
tion  would  work  monstrous  injnetioe.  By  dismissing  his  canBe  ol 
tion,  tbe  plaintiS  does  not  pat  himself  entirely  oot  of  eo 
*434;  If  he  did,  tbe  'defendant  could  not  proceed.  He  remun 
conrt  for  tbe  trial  of  defendant's  counter-claim,  and  that  | 
to  trial  aa  though  defendant  were  plaintiS  and  had  sued  upon 
claim.  Any  defense  which  the  plaintiS  may  have  thereto,  be  i 
interpose,  and  tbe  ordinary  rules  control  as  to  the  discretion  of 
court  in  permitting  tbe  filing  of  amended  pleadings.  Of  ooarse, 
plaintiS  is  limited,  after  tbe  dismissal  of  bis  cause  of  action,  to 
defense  or  defenses  to  tbe  defendant's  counter-claim.  This  wu 
tbat  was  attempted  in  this  case,  and  we  see  no  error  in  the  coi 
ruling  in  this  respect. 

So  far  as  the  finding  of  fact  is  oonoezned,  it  is  fully  soetained 
the  testimony.  It  was  clearly  shown  tbat,  while  there  were  no  bu 
ings  upon  tbe  premises,  tbe  land  had  been  in  the  possession  of  pli 
tiS,  and  been  oaltivated  by  him  for  some  two  or  throe  years, 
that  it  had  all  been  broken,  for  this  seems  to  have  been  true  of  c 
some  twenty-five  or  thirty  acres,  yet  on  the  rest  tbe  plaintiS  had  i 
employed  in  putting  np  hay;  so  that  it  could  fairly  be  said  tbat 
had  occupied  and  cnltivated  the  premisea  for  some  two  or  three  ye 

Counsel  contends  tbat,  notwithstanding  this  lack  of  poasession, 
conrt  abould  have  adjudicated  defendants'  claim  of  title;  tbat  the 
fendants  bad  been  brought  into  conrt  by  the  plaintiff,  and  ought 
now  to  be  sent  oat  upon  a  mere  technicality.  Bat  when  a  defend 
insists,  notwithstanding  the  plaintiff's  dismissal  of  his  caose  of  act 
upon  a  trial  on  the  canse  of  action  set  up  in  the  answer,  he  beooi 
himself  a  plaintiff,  and  must  state  in  bis  pleading  a  good  cans 
action,  and  support  that  by  proof.  He  volontarily  aasomea  tbe 
firmative,  and  must  stand  or  fall  upon  tbe  merits  of  his  own  pleac 
and  proof.  He  occupies  the  same  attitude  ae  though  he  were  p 
ecuting  an  original  and  independent  action.  It  appears  from 
testimony  that  each  party's  title  was  a  tax  deed, — that  of  the  pb 
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foTiad«d  apOD  tbe  taxes  of  1870,  1871.  1873,  i 
lef  cndantB  apon  those  of  1874,  1876,  and  187' 

alleged  poesessioa,  and  framed  their  pleac 
15      ate  to  quiet  title.     *Ihe  pleadio^  was  snffi 

timooy  showed  that  they  were  not  in  posai 
I  zested,  plaintiff  demarred  to  the  eridenoe.  TJ 
re  been  sustained,  as  they  bad  failed  to  prove 
irments,  to-wit,  that  of  possession.  Donglass  ' 
>.  But  the  demairei  was  overruled,  and  the  ] 
testimony.  This  not  only  failed  to  anpply  tb 
>sion,  but  showed  clearly  a  poeaegsion  in  the  pi 
irenpon  rendered  the  proper  judgment,  diemissii] 
action  at  their  oosta.  It  is  the  jndgment  whiol 
tered  apon  the  demurrer,  the  same  that  would 
this  bad  been  an  independent  action  on  the  par 
This  judgment  does  not  determine  the  ultimati 
IB  to  the  land ;  bat  we  think  it  was  the  proper  j 
ladings  and  proofs,  and  it  mnst  therefore  b«  afil 
(All  the  justioea  oonenxriog.) 


Andbbw  p.  Colb  v.  a.  M.  YoDMa  and 
July  Term,  1880. 

Ii^nnoUon ;  Stinity :  Power  of  Court  to  Bwtrad 
equity  may  restrain  a  defendant,  who  la  within  its 
jecl  to  ita  procese,  from  prosecuting  any  action  ot 
the  courts  of  tbis  or  of  a  foreign  state. 

:  When  Order  Granted.    But  no  such  res 

made  limply  because  tbe  litigation  is  in  a  foreign 
mere  l^al  right,  even  though  such  right  he  grant 
this  Bt^e.  but  oflly  when  there  ia  a  manUesC  equitj 
restraining  order. 

:  Case  Stated.    A.  and  B.  were  residents  of 

a  Just  debt.     He  went  into  Missouri  taking  certi 

with  him.     This  property  was  exempt  by  the  laws 

menced  an  action  In  Missouri  by  attachment  I 

S6  peace,  seiclng  tbla  property.  Jfeld  that,  upoi 
that  the  particular  property  aeized  was  exempt,  a 
Ing  as  to  A. 'a  liability  to  pay,  or  his  poasession  of  ni 
erty,  or  as  to  whether  the  debt  was  fraudulently  co 
to  hd;  fraudulent  disposition  of  property  since  tl 
debt,  a  court  of  equity  in  Eansaa  will  not  reetrai 
aald  action  in  Misaonrt. 

Error  from  Johnson  district  court. 
Young  it  Bhort  commenced  an  action  against  C 
the  peace  in  Casa  county,  Missouri,  to  reoove 
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state,  and  that  the  prooeedings  before  it  were  legal  and  regular, 
parties,  plaintiff  there,  defendants  here,  were  BimplfisToking  th 
of  that  court  to  enforce  a  clear  legal  right.  To  oo^^>el  a  par 
abandon  that  right  neceasitatea  the  existence  of  an  eqnity  snp 
thereto,  The  ool;  eqnity  shown,  or  olstmed  is  that  the  pro 
Bongbt  to  be  sabjected  to  the  eatiafaotion  of  tbe  debt  coald  nc 
the  laws  of  this  state,  be  so  subjected.  If  suit  had  been  comoK 
here,  that  property  conld  not  have  been  taken;  oommecced  t 
the  laws  of  that  state  do  not  prevent  its  seizure.  Yet  this  is  a 
ter  of  asBuraptioQ  rather  than  of  proof,  There  is  no  testimony 
the  laws  of  Missonri,  nothing  to  sbow  that  they  limit  exemptio: 
residents.  But  asenmingtbatthey  are  like  oars,  and  that  eiemp 
are  limited  to  residents,  is  that  of  itself  saffioient  to  oompel  th 
straining  of  the  action  in  Miasonri  ? 

Notwithstanding  the  general  language  nsed  in  some  of  the  opit 
cited  lupTa,  we  are  constrained  to  think  that  something  more  sb 
appear.  The  debt,  it  is  conceded,  is  a  just  one  and  ought  to  be  ] 
It  nowhere  appears  that  plaintiff  was  unable  to  pay  it,  or  even 
he  bad  not  abundant  property  in  this  state,  liable  to  seiznre  opoi 
ecutioQ,  to  satisfy  it.  For  anght  that  appears,  while  this  partic 
property  is  exempt,  he  may  have  been  tbe  owner  of  goods,  cattl 
money,  not  exempt  and  subject  to  seiznre  nnder  process  from  a 
tice'a  oonrt,or  of  lands  which  might  be  taken  nndetprocess  from  a  c 
of  record.  It  is  not  shown  that  he  owns  only  property  th 
*440  exempt.  He  may  'have  contracted  this  debt  npon  fr&udi 
representations  as  to  tbe  ownership  of  property  in  his  poi 
flion,  or,  being  then  the  owner  of  ftbundant  property,  may  since  '. 
fraudulently  disposed  of  it.  Suppose  this  action  had  been  comme 
in  this  state  before  a  justice,  and  exempt  property  attached:  w 
a  court  of  eqnity  have  restrained  tbe  action  oQ  the  ground  of  thi 
emptioD  alone,  or  would  it  not  rather  have  left  the  party  to  tbi 
sertion  of  his  legal  rights  in  a  court  of  law?  li  there  any  gn 
eqoity  in  plaintiff's  claim  because  the  proceeding  was  commence! 
fore  a  jnstioe  in  Missouri  ?  If  a  party  has  simply  songht  the  sp 
est  and  cheapest  proceeding  for  the  collection  of  a  just  debt,  sh 
he  be  restrained,  and  compelled  to  pursae  bis  remedy  at  greate: 
pense,  and  in  a  court  whose  prooeeses  are  slower  and  more  tedii 
If  the  action  la  Missouri  bad  been  a  personal  one,  with  pen 
service,  and  no  property  attached,  no  one  would  for  a  moment 
tend  that  tbe  courts  of  this  state  ought  to  restrain  the  plaintiffs 
putting  that  claim  into  judgment  there;  or,  if  defendant  had  pro] 
permanently  situated  there,  that  it  might  not  properly  be  subj< 
to  the  payment  of  the  judgment. 

There  is,  generally  speaking,  no  ineqnity  in  subjecting  a  n 
property  to  the  payment  of  his  debts;  and  while  the  law,  for  tea 
of  public  policy,  exempts  certain  property  from  seizure  for  debt, 
exemption  is  simply  a  legal  statutory  right,  and  when  a  part] 
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to  a  ooart  of  eqait;  to  enfone  inob  ezemptio 
le  payment  of  a  jnat  debt,  we  think  at  the  1 
1,  not  merely  that  the  property  is  exempt,  bat  8 
one  other  than  exempt  property.  If  there  Ii 
ke  in  tbs  eiezure  of  one  piece  of  property  rat] 
ms  to  QB  that  equity  oaght  not  to  interfere  i 
3sid,  bat  sboald  leave  the  party  to  his  legal  i 
lean  to  Bay  that  equity  wotild  interfere  at  a] 
is  that  the  property  taken  ia  exempt,  providic 
all  in  this  state.  It  may  be  that  the  party  c 
in  a  court  of  law;  but  where  the  seizure  is  : 
*Btate,  the  exemption  oaunot  be  enfoioed  b; 
ft  party  may,  therefore,  have  a  right  to  p 
then  he  should  make  it  appear,  not  only  thai 
or  against  the  laws  of  this  state,  but  also  thai 
[il.  Inj.  p.  338,  g  S4,  it  is  said:  "But  it  will  n 
ourt  to  restrain  foreign  proceedings,  if  substaal 
id  by  allowing  them  to  take  their  course."  An 
§  899,  the  author  says:  "They  [theconrtsj  do: 
or  control  the  foreign  court,  but,  without  regar 
le  Bubjeot-matter  of  the  dispute,  they  conside: 
D  the  parties,  and  decree  in  penonam  according 
enforce  obedience  to  their  decree  by  process  i 
jase  from  1  Allen,  tupra,  the  court  uses  tbia  I 
stated  in  the  bill  is  such  as  to  render  it  the  da 
rain  a  party  from  instituting  or  carrying  on  proc 
lis  state,  it  is  bound  in  like  manner  to  enjoin  b 
!i  suit  in  a  foreign  oonrt.  *  *  *  All  that  is 
a  jurisdiction  in  such  oasoB  is  that  the  plaint 
r  equity,  and  that  the  defendant  shonld  be  sabj 
ind  within  the  reach  of  the  process  of  the  eourt 
hese  authorities  all' agree  that  equity  will  not  ii 
are  legal  right,  bat  that  ii  must  also  appear  f 
circamstaneee  of  the  parties  that  it  would  be  ii 
the  continuance  of  the  foreign  action.  We  c 
iai8  in  this  case,  and  therefore  the  jadgment  i 
Jl  the  juBtioeB  ooncnrring.)  , 
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•443  'W.  J.  WAtaoK  V.  C.  A.  B.  Jiokbmi. 

J11I7  Term,  1880. 

Attachment:  Motion  to  Dlsoliarge:  Exemption.  The  dedslon  oJ 
tion  made  before  a  justice  of  the  peace,  to  disobarge  from  seizutn  < 
property  taken  on  attachment,  on  the  ground  that  it  is  taxiapt, 
conclusive,  and  the  question  of  exemption  may  be  tried  thereafter 
action  of  replevin  brought  by  the  judgment  debtor.^ 

Error  from  NeoBbo  dJBtrict  eonrt. 

Beplevin  brought  by  Watson  againBt  Jackson,  to  recover  tb< 
seBBioD  of  460  biishelB  of  corn.  Trial  at  the  April  term,  1880,  < 
,distriot  oourt,  and  judgment  for  the  defendant. 

Catet  d  Ktiplinger,  for  plaintiff  in  error. 

Orange  0.  FdJtner,  tot  defendant  in  error. 

Bbrweb,  J.  JackBon  brought  euit  and  obtained  an  order  c 
tachment  before  a  jnatice  of  the  peace,  Buing  Watson,  and  attat 
hie  property.  WatBon  moved  to  have  the  property  released  a 
empt,  and  becauee  Jaokaon's  afBdavit  filed  to  obtain  the  attach 
was,  as  he  claimed,  not  trae.  To  all  this  he  made  and  filed  h: 
fidavit.  Judgment  was  for  Jackson  for  $90.75,  and  that  the  ] 
erty  was  not  exempt,  and  that  Jackson's  afGdavit  was  trae,  and 
the  motion  of  Watson  be  refuHed.  Jackson  purchased  the  pro 
sold  under  an  order  of  sale  issued  by  the  justice  of  the  peace  on 
judgment.  Watson  broaght  replevin  in  the  district  court,  olai 
the  property  as  exempt.  Jackson  pleaded  the  judgment  as  re 
judicata.  Watson  demurred  to  that  maoh  of  Jackeon'a  plea, 
murrer  overruled.  Watson  excepted,  and  has  broaght  the  case 
The  argament  on  the  one  side  is  that,  as  by  Urquhart  v.  Si 
•443  8  Kan.  '447,  the  decision  of  the  juBtioe  was  reviewable  " 
error,  within  the  argument  as  presented  in  Hoge  v.  Nc 
22  Kan.  '374,  the  ruling  on  the  motion  waB  coBclusive.  Tbat  o: 
other  side  is  that,  by  the  ruling  in  White-crow  v.  White-wing,  3 
*276,  the  decision  of  a  motion  to  confirm  or  set  aside  a  sale  i 
oonclasive  apon  the  qaestion  of  exemption,  and  therefore  that  a 
decision  on  a  motion  to  diseharge  property  from  an  attachme 
the  ground  of  exemption  is  also  not  oonolasive. 

We  agree  with  the  views  of  plaintiff  in  error.  The  present 
comes  within  the  letter  and  spirit  of  the  raling  in  8  Kan.  ivpra: 

■See  Oraves  v.  Butcher,  ante.  *S91,  and  note;  DlUey  v.  McGregor,  aitk 
Lyon  Co.  v.  Sereeant.  poMt,  *$74. 

The  old  rule  that  the  decision  made  upon  a  motion  !■  not  rttjitdieata,  ani 
not  prevent  a  Te-examination  of  the  queetion  decided,  in  the  moT«  regnla: 
of  a  Buit  either  at  law  or  in  equity,  no  longer  obtains  In  ita  former  atrit 
Regard  is  now  had  less  to  the  form  of  the  proceeding,  and  more  to  the  sub 
and  conditions  of  the  decision.  Wilson  Co.  v.  MclotoBh,  80  Kan.  284, 1  Pac 
07». 
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final  procesa,  the  decision  of  a  motion  to  eat  i 
)Tty  clftimed  to  be  exempt  ie  not  conclusiTfi,  aj 
motion  to  set  aside  a  seizure  apon  mesne  proo< 
asive.  It  will  be  noticed  that  tbe  statute  provi 
ing  and  decision  Qpon  qaestions  affecting  the  ti 
Lnd  oonBequent  safBcieno;  of  the  attachment  ] 

review  in  this  court  by  proceedings  in  error  ol 
listriot  court  on  a  motion  to  dissolve  an  attach 

542;  JuBtioes'  Act,  §  53.  Bat  tbe  question  of 
kt  all  upon  the  suffieienc;  of  the  attaohment  pr 
lare  in  terms  committed  to  the  decision  of  the  oi 

regnlaritjandsiiffiGienoy,  tberight  totaketbe  pa 
d  is  denied.  Bat  any  party  interested  in  a  suit 
with  reference  to  bis  intereet,  whether  be  is  lega 
rty  thereto  or  not.  Green  v.  MeMurtry,  30  Kt 
gh  the  attachment  proceedings  or  tbe  eseantion 
lar,  the  attachment  or  judgment  debtor  may  replc 
iDezempt,  property.  Code,§  ITT;  Justioes' Acl,.^ 
in  he  may  have  s  jury.  Code,  §  266.  And  tbe 
le  attachment  or  execution  is  conceded.    Indeec 

not  triable  in  replevin.  Westanberger  t.  Wheal 
ruling  on  a  motion  to  discharge  exempt  propc 
comes  not  under  express  grant  of  power  to  tb< 
\  tbe  general  powers  of  a  'court  to  prevent  the  v 
process.  Such  a  question  being  nowhere  in  ex 
le  court  for  decision,  we  take  it  that  the  general 
slnsivenees  of  a  ruling  upon  a  motion  controls. 
I  true,  was  reviewed  upon  error  by  this  court  i 
the  right  to  review  was  uot  challenged,  and  tbe  \ 
correctness  of  the  ruling  in  the  lower  court.  W 
icise  or  overrule  that  case,  or  hold  that  such  a  q 
«viewed  upon  error;  but  we  do  decide  that  aucl 
ilnsive.  It  is  not  a  ruling  which  is  expressly  gr« 
er  in  the  first  or  final  instance,  and  therefore  on 
'  be  submitted  to  the  opinion  of  a  jnry. 
he  judgment  of  the  district  court  will  be  reverse 
anded,  with  instructions  to  sustain  tbe  demurrei 
ill  the  justices  ooncniring.) 


W.  B.  AzroBD  9.  O.  HuBBSUi. 
Jolj  Tens,  1830. 

ActioQ,  originally  bronght  before  a  jaatioe  of  the  peace  of 
wood  county,  b;  Axford  against  Habbell,  npon  a  certain  proi 
note  and  an  aaoonnt.  The  plaintiff  prayed  for  judgment  on  t 
for  $100,  with  interest,  eto.,  and  for  the  further  sum  of  $I5E 
the  account.  Habbell  filed  a  bill  of  partioulars,  alleging  ai 
feose,  by  way  of  set-off,  tbat  on  the  first  day  of  Janaary,  18 
(defendant,)  by  a  certain  parol  agreement  with  the  plaintiff,  lea 
the  term  of  one  year  from  and  after  the  date  aforesaid,  the  pti 
farm,  sitaate  in  Otter  Creek  township,  in  Greenwood  coanty,  a 
damages  to  the  amount  of  $248  (specifying  the  same)  had  reei 
him,  (defendant,)  because  the  plaintiff  had  neglected  and  refi 

comply  with  certain  obligations  in  said  agreement. 
*446  trial  before  the  *}QStice,  judgment  was  given  for  the  p] 
and  against  the  defendant,  who  appealed  to  the  distric 
Trial  by  the  oonrt  at  the  Jlay  term,  1879,  and  judgment 
defendant  for  $39^10.  Mew  tdal  denied,  and  Axford  brings  tl 
here. 

W,  C.  Hvffman,  for  plaintiff  in  error. 

Clogiton  A  Martin,  for  defendant  in  Orror. 

Fbb  CimiAM.  The  jadginent  in  this  case  is  affirmed  upon 
thority  of  SteyeDS  t.  Able,  15  Ean.  *584;  FanBon  t.  Linsley,  S 
33S. 


State  or  Kansas  v.  Williau  Stackhousb. 
July  Term,  1880. 

1.  Homlolde:  Indictment.  An  indictment  which  charges  a  delibe) 
premeditated  int«nt  to  kill  and  murder;  that  with  this  intent  the 
ant  made  a  deliberate  and  premeditated  assault;  that  this  assa 
with  a  rifle,  or  gun,  leaden  IkiIIb,  etc.;  that  by  this  assault  he  gai 
ceased  a  mortal  wound,  of  which  wound  deceased  then  and  there 
sufficiently  charges  the  crime  of  murder  In  the  first  degree.' 

3,  :  Trial:  Eridenoe.    Upon  the  trial  of  a  murder  case,  a 

was  permitted  to  testify,  over  the  objections  of  defendant,  as  Ui 
and  expressions  of  dislike  made  by  defendant  towards  the  dec«a 
another  was  asked  upon  what  terms  the  defendant  and  deceast 
—whether  friendly  or  unfriendly.    Held  no  error, 

8.  Trial:  Criminal  Gase;  Separation  of  Jnry;  Admonition,  i 
at  erery  separatioQ  ol  the  Jury  and  at  each  adjournment  In  a  i 

■ATsrinoiit  of  time  infllclentlj  certain.    State  t.  Harp,  81  Kan.  49S,  8  F 
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ial,  shoDld  give  the  statutory  admonition;  bat  wt 

le  Bnt  adjourn  Bent,  and  before  any  separatioB  of 

>nrt  bad  (fiven  ttiis  admonition,  and  had  stated  to  I 

ins  declared  reeled  upon  them  whenever  out  of  U 

<ne  of  the  trial,  and  that  the  admonition  was  di 

Nirnmeiit  thereafter,  and  the  record  disoloaes  a  tri 

npartial,  the  Judgment  will  not  be  reversed  gimp 

iuions  of  the  court  several  recesses,  of  from  three 

tion,  are  shown  to  have  taken  place  without  tl 

given  as  preliminary  thereto;  and  this,  althougl 

as  to  what  took  piace  during  auoh  receaaee,  and 

le  jurors  left  the  court-room  or  not    [Stager  v. 

!!■? 

rdiot.  The  testimony  briefly  reviewed,  and  heU 
le  verdict. 

>tioii:  Hearing  of:  Evidence.  On  the  hearing 
lay  permit  a  witness  to  be  called  before  it,  and  ex 
niiied  orally  in  its  presence,  and  is  not  compeliec 
one.     [Tyier  v.  Safford,  post,  »582.] 

peal  from  Ellis  district  coart. 
lictment  for  murder  in  the  first  degree,  obsi^ 
I  with  the  feloDions  killing  of  Samuel  F.  Ki] 
liB,  on  or  about  the  tweuty-eigbtb  day  of  ^ 
mhet  term,  1879,  of  the  district  court,  Stai 
'  of  murder  in  the  second  degree,  and  senteu 
rd  labor  in  the  state  penitentiary  for  a  term 
Z).  QUkeion  and  Mohler  d  Cunningham,  for  i 
indictment  does  not  state  facts  sufficient  to  constil 
manslaughter  in  any  of  its  degrees.  It  fails  to  alk 
:,  and  charges  only  an  assault  with  intent  to  kill  < 
fllcient, — at  least,  not  as  a  charge  of  murder  in  eith 
Law,  §  399;  Smith  v.  State.  1  Kan.  *365;  State  v. 
'.Brown, 21  Kan.*38;  Statev.O'K»ne,23Kan.*: 
I,  468-477;  State  v.  Blane,  9  Cent.  Law  J.  386;  S 
»te  V.  Pemberton,  SO  Mo.  376;  2  Bish.  Crim.  Fro< 
verdict  la  notsustained  by,  and  is  contrary  to,  the 
'a  law.  The  facte  proven  and  conetrued  most  sti 
t  do  not  establlHh  as  against  liim  the  crime  of  mui 
If  which  he  was  convicted.  If  he  can  be,  under  thi 
it  is  DotabovemanalaugliCeTlnsomeoneof  itsde; 
victed  of  no  crime  of  which  the  testimony  does  n 
Indeed,  some  courts  have  gone  to  the  extreme 
justly)  of  holding  that,  if  a  person  is  convicted  e 
the  testimony  ahoold  show  that  he  is  guilty  of 
W  set  aside,  as  murder  and  manslaughter  are  dist 
construction  even  can  it  be  held  that  the  testimoi 
me  of  murder  In  the  second  degi-ee.  The  veidlc 
)  reason  that  it  is  in  excess  of  the  charge  in  the  I 
int's  position  be  tenable, — that  the  indictment,  if 
Qt  charge  anything  more  than  an  assault  with  Intel 

I  admonition  need  not  be  in  the  exact  language  of 
aey,  SI  Ean.  070,  S  Psc.  Rep.  SOS. 
V.24K— 21 
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reference  to  tfae  Alleged  error  of  the  nonrt  In  allow! 
ritbuut  admonishing  tbem>  the  record  shows  that  tt 
mment  tfter  the  jury  were  Impaneled,  admonished 
J  times  through  this  trial,  when  this  case  is  adjourn 
:  four  Jury-box,"  etc.     Also,  eee  remarks  of  the  coo 

3  juror  Faxon,  hj  his  own  evidence,  and  the  oral «! 
shoWD  to  be  an  unprejudiced  juror,  and  never  to 
)D  in  this  case  as  to  the  guilt  or  Innocence  of  the  i 
ritr  of  State  v.  Roy,  2  Kan.  •405,  even  if  he  liad  he 
of  (he  circumstances  of  the  killing,  yet,  having  neve 
>a,  be  was  not  disqualifled. 

swxB,  J.  In  the  court  below,  the  appellsnt 
i,  being  jointl;  indicted  with  his  brother  Gb 

his  separate  trial  for  the  crime  of  marder  ii 
I  the  first  trial,  the  jnr;  failed  to  agree,  and 

had  at  tax  adjonmed  session  of  the  same  ten 
ppellant  gailt;  of  marder  in  the  second  degrei 

for  a  new  trial,  and  in  arrest  of  jadgment,  wl 
ally  ovemiled  by  the  court,  be  was  Bentenoed 
labor  in  the  penitentiary  of  the  state  for  a  ten 
which  sentenoe  and  jadgment  he  appeals  to  tl 
e  first  enor  alleged  is  the  overrnling  of  his  mi 
tment.     Within  repeated  mlings  of  this  ooui 

be  adjadged  sufficient.     It  charges  a  delibei 

intent  to  kill  and  murder;  that  with  this  inte 

made  a  deliberate  and  premeditated  assault; 

was  with  a  rifle,  or  gun,  "and  leaden  balls,  < 

assault  they  gave  to  deceased  a  mortal  wouai 

en  and  there  died.     Now,  here  are  all  the  elem 

I  aseaalt,  the  killing,  the  intent  to  kiU,  and  t 

editated  intent.     The  ruling  of  the  court  up 

1  was  correct.     Bmitb  v.  State,  1  Eao.  *366; 

an.  •802;  State  T.  Brown,  31  Kan.  'SS. 

second  allegation  of  error  is  that  the  verdict  wi 

1.     This  also  must  be  overruled.     The  recor 

filling  two  bound  volumes  of  some  800  pages. 

notice  the  variooe  matters  of  testimony.     Tl 

are  undisputed :  The  deceased  had  been  livii 
for  two  years  or  more,  claiming  it  as  his  resid 
o  acquire  title  to  it  from  the  government. 
Viloox,  denying  bis  right  to  obtain  title  from 
lenced  a  residence  npon  the  land.  The  buildii 
be  deceased  tore  down.     On  May  3Stb,  Wilco 

bailding.  In  the  afternoon  of  that  day  he  wi 
:,  retarning  a  little  after  sundown.  As  he 
i  he  had  commenced  hie  new  building,  the  d 
er  came  to  the  wagon,  one  with  a  rifle  and 
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ahot-gim»    Wilcox  got  oat,  and  with  tbom  weat  iowatdBhis  neim  build- 
ing.   He  had  a  Colt's  na^  pistol.     Aft  they  seared  the  boildiDg  the 
deceased  appeared,  and  one  of  the  three  parties  approaching  shot 
and  killed  him.    The  claim  of  the  state  was  twofold:  that  the  defend- 
ant was  the  one  who  fired  the  fatal  shot;  or,  if  not,  that  the  parties 
wenft  there  in  porsaance  of  m  mutual  pozpose  to  oommit  a  felony, 
and  that  in  the  attempt  to  eommit  that  felony,  the  death  was  caased. 
Wilcoi  testified  that  defendant  was,  in  his  opinion,  the  party  vho 
shot.     The  defendant's  brother  fl^d  the  country  that  night,  lias  not 
since  been  heard  from,  and  was  aot  a  witness  at  the  trial.     Defend- 
ant testified  that  he  did  not  shoot,  and  that  it  was  his  brother 
*4:51     who  did.     Other  witnesseSy  claiming  to  have  *bepn  witnesses 
of  thcf  transactional  testified  simila^rly.     Upon  tiie.mere  ques- 
tion of  the  number  of  witnesses  to  the  fatal  shot^  ibe  preponderance 
was  largely  with  the,  defendapt,  bat  there  was  other  testimony :  the 
^ize  of  the  buUet  found  in.  the  brain  of  the  deoeas^^  the  mark  of  a 
bullet  in  a  door  frame,  the  condition^  of  the  gun  and  rifle  carried  by 
himself  and  his  brother  when  taken  possession  of  the  night  of  the 
murder,  the  feeling  shown  to  have  existed  between  defendant  and 
deceased, — all  of  which  pointed  towards  the  defendant  as  the  one 
who  fired.     The  defendant  is  a  man  with  a  family,  who  had  resided 
in  the  vicinity  for  some  time.    Defendant's  brother  was  a  single  man, 
a  recent  comer,  and  one  who  could  easily  change  his  residence.    The 
flight  of  the  latter  was  not  till  after  a  visit  of  the  deputy  sheriff  to 
defendant's  house,  and  knowledge  of  the  fact  that  the  shot  was  fatal. 
Now,  we  do  not  mention  these  facts  to  show  that  the  jury  were  bound 
to  find  that  defendant  was  the  one  who  shot,  but  simply  to  show  that 
there  was  testimony  pointing  directly  and  positively  to  him  as  the 
principal  offender, — the  party  primarily  and  principally  guilty.    And 
upon  a  question  of  fact,  based  upon  contradictory  testimony,  the  ver- 
dict of  a  jury  is  conclusive  in  this  court. 

Upon  the  other  branch  of  the  case, — a  mutual  intent  to  commit  a 
felony, — there  was  also  considerable  testimony,  to-wit:  A  bitter  feel- 
ing on  the  part  of  defendant  towards  deceased;  prior  threats ;  his  ap- 
pearance at  the  time  with  a  deadly  weapon ;  his  calling  to  Wilcox  to 
leave  the  wagon  and  go  to  the  place  of  the  homicide;  his  proposition 
of  violence  to  the  deceased  at  that  time  as  testified  to  by  several  wit- 
nesses. Indeed,  it  may  safely  be  asserted  that,  upon  the  testimony 
of  the  state  alone^  the  jury  could  not  well  have  done  otherwise  than 
come  to  the  conclusion  that  the  defendant  personally  fired  the  fatal 
shot,  or,  at  the  least,  that  he  was  one  of  the  three  who,  bent  on  vio- 
lence to  the  deceased,  approached  and  killed  him.  Either  makes 
him  guilty^  and  sustains  the  verdict,  and  the  question  of  con- 
^452  tradiotion  between  the  state  and  defendant  is  *a  matter  not 
for  this  court  to  decide.  It  cannot  be  said  that  the  verdict 
was  not  sustained  by  the  evidence. 
.  Error  is  also  alleged  in  the  matter  of  the  admission  of  testimony. 
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dnotpftl  line  of  objeetioQ  heK  is'to  tesiimoQ 
se  of  showing  the  state  of  miBd  of  defendanl 
I.  This  teBtimony  consisted'of  erideace  of  thl 
like,  and  of  the  opimona  of  mUidseee,  based 
ten  and  heard,  that  the  parties  were  Dot  on  g< 
ice  of  threats  and  expressions  of  diBUkfl..ia  di 
ibted.  Booh  ATidenae  strietl;  shows  the  stati 
at  towards  the  deceased,  for  oot  of  the  abondi 
lOQth  apeaketh.  '  It  tends  to  do  away  with 

exists  against  anyman's  doing  inju^tohieni 
)w  a  willingness  to  do  him  hat|n^  Where  pni 
B  aad  kills,  and  it  is  doubtful  which  one  of  the 
I  that  one  had  prior  thereto  threatened:  to  kiti, 

the  deceased,  points  tO'  that  one  ab  the  gnilt; 
ins  the  dharaoter  of , the  act,  mahes  against  a 
se,  and  shows  a  motive  for  the  crime.     State  ' 

refoTenee  to  the  matter  of  opinion,  this  is  the  m 
ntrodneed.:  One  witness  was  asked  whether  or  i 
beard  the  defendant  say,  he  should  saj  that  di 
td  were  on  good  or  bad  terms,  and  be  replied  tl 
they  were  on  bad  terms.     Another  was  asked,  ' 

tenns,  as  to  friendship,  this  defendant  was  wit 

previous  to  this  occnrrence?"  and  he  replied, ' 

•n  good  terms."     This  inquiry  was  followed  by 

' ;  and  the  reply  was  that  b&  had  heard  defei^i 

r  witnees  was  asked  a  similar  question;  and  b( 

'  that  they  were  not  on  good  terms.     Was  this  < 

sense  this  was  calling  for  the  opinions  of  tbei 

that,  too,  not  upon  matters  of  science  or  skil 

opinions  are  often  'competent,— often  the  tg 

satisfactory  kind  of  testimony.     In  the  case 

14  Ean.  *110,  a  witness  was  allowed  to  state  tl 
.B  defendant's  wagon  that  made  a  certain  trac 
[13th  £d.)  g  440,  note  2,  p.  495,  is  collected  a 
ing  to  what  extent  this  evidence  of  opinion  ha 
I  it  is  stated  that  opinions  have  been  held  adr 
n  of  sonnds,  (State  v.  Shinborn,  46  N.  H.  497;' 
tother,  (Wilkinson  v.  Moseley,  30  Ala.  562;)  thi 
gestures,  or  tones  of  voice,  and  to  whom  they  a 
1, 11  Oush.  341 ;)  that  a  horse  appears  to  be  die 
lis  T.  Quimby,  81  N.H.485;)  orto be  f rightene< 
7.  Franklin,  46  N.  H.  23;)  or  that  a  person  ap 
rer  v.  Dwight,  .6  Gray,  444;)  or  to  be  intoxii 
wood.  14  N.  T.  S62.) 

Com.  T.  Storivant,  117  Mass.  122,,the  court  si 
-vers,  baviag  special  opportunities  for  obaerva 
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to  their  bpimoDB  as  oonclamoni  of  fust,  altfaongb  tb^  are  not  expi 
-tbe  Babject-matter  to  whieh  the  testimonj  lelates  cannot  be  repn 
or  described  to  tbe  jary  preoiBel;  as  it  appeared  to  the  vitnesB 
time,  and  the  faets  npon  which  the  vitnees  is  called  to  eipre 
opinion  are  Bach  as  men  in  general  are  capable  of  compreben< 
See,  aleo,  the  opinion  of  Dob,  J.,  in  State  t.  Pike,  4d  N.  H.  3 
which  it  is  held  that  non-experts  may  give  their  opinions  on  qae 
of  identity,  resemblance,  apparent  condition  of  body  or  mind,  i 
cation,  insanity,  sickness,  health,  value,  oondnct,  and  bearing,  «l 
friendly  or  hostile,  and  tbe  like.  How  common  it  is  to  aak  a  « 
whether  his  feelings  towards  a  party  are  friendly  or  otherwise, 
a  question  of  faot  as  to  his  own  state  of  mind.  And  bo,  vhe 
question  is  as  to  tbe  atate  of  mind  of  a  party  or  a  witness  towar 
other,  one  who  is  intimately  acquainted  with  such  party  or  i 
may  be  able  to  speak  positively  thereof,  and  yet  not  be  able  t 
fally,  or  in  detail,  the  various  matters  of  conduct  and  speech 
have  clearly  disclosed  snch  mental  condition.  Of  oonrse 
*454  orose-examination,  tbe  'basis  and  extent  of  hisknowled 
open  to  inquiry.  The  mling  of  tbe  coort  in  tbia  matt* 
nisbes  no  groand  for  reveisal  of  tbe  judgment. 

Again,  connsel  eriticiae  several  portions  of  the  charge.  Tal 
separate  paragraph  and  disconnecting  it  from  the  undiapnted  fi 
the  case;  and  some  of  those  criticism  have  force,  as,  for  ina 
tbe  criticism  on  paragraph  No.  31.  But  tbe  charge  must  be 
ae  a  whole,  and  read  in  the  light  of  tbe  facts  of  the  case ;  and 
certain  facts  are  undisputed,  they  enter  into  and  qualify  tbe  ii 
tiong  ae  given.  Bo  read,  it  does  not  appear  but  that  the  charge  el 
fully,  and  accnrately  presented  the  law  to  tbe  jury. 

So  far  as  the  objections  to  the  juror  C.  A.  Faxon  are  eonc 
tbe  evidence  fully  sustains  the  action  of  tbe  court  in  finding  a 
them.  And  while  affidavits  are  ordinarily  the  only  testimony  re 
npon  motions,  we  suppose  it  is  competent  for  the  court  in  its  • 
tioD  and  in  furtherance  of  justioe  to  call  tbe  witnesses  before  i 
have  them  examined  and  cross-examined  orally  in  its  preaence 
all  know  how  often  an  a£Bdavit  speaks  the  language  of  connsel 
than  that  of  the  witness,  or  fails  to  state  all  the  facts;  and  gn 
justice  might  be  done  if  the  court  bad  no  power  to  bring  the  wit 
before  it  and  have  them  examined  in  its  piesenee.  We  do  not 
that  a  party  has  a  rigbt  to  proceed  in  this  way,  bat  simply  tb 
court  may  permit  it. 

We  pass  now  to  the  only  remaining  qaeetion  which  we  d' 
necessary  to  notice,  and  that  is  tbe  failure  of  the  ooort  to  adti 
tbe  jnry  at  every  separation.  The  facts  in  reference  to  this  i 
stated  by  tbe  judge,  "that  this  did  not  occur  at  any  adjoun 
but  only  when  a  short  recess  was  had  of  from  three  to  five  w 
or  thereabouts,  and  at  two  of  the  recesses  in  the  forepart  of  tb 
tbe  JQiy  were  admonished  alsQ,  and  told  (ae  at  the  fint  adjoar 
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and  admonition)  that  this  admonition  was  alwaj^s  upon  tbem  when 
ont  of  the  jury-box  until  the  trial  should  close* **     The  statute  in  ref- 
erence to  this  matter  reads: 

♦455  "When  jurors  are  permitted  to  separate  alter  being  im •paneled,  and 
at  each  adjoummeht,  they  mast  be.admonished  by  the  court  that  it  is 
their  duty  not  to  converse  among  themselves,  nor  suiZer  others  to  converse 
with  them,  on  any  subject  connected  with  the  trial,  or  to  form  or  express  any 
opinion  thereon  until  the  cause  is  finally  submitted  to  them."  Crim.  Code, 
§235. 

In  State  y.  Mulkins,  18  Ean.  16,  it  appeared  that  tlie  jury  were 
permitted  to  separate  at  night,  and  the  case  was  adjourned  to  the 
next  morning  without  any  admonition,  and  also  that  one  of  the  jurors 
was  approached  during  the  separation  by  an  outsider,  and  an  opin* 
ion  expressed  concerning  the  case.  It  was  held  that  substantial  error 
was  shown,  compelling  a  new  trial.  The  rule  announced  was  that 
there  was  error  in  disregarding  the  mandate  of  the  statute,  and  tbat» 
in  the  absence  of  any  showing  by  the  state,  it  would  be  presumed  that 
such  error  wrought  substantial  wrong  to  the  defendant.  Does  that 
rule  obtain  here,  and  compel  a  reversal  ?  Nothing  is  shown  by  the 
state  as  to  what  took  place  during  these  separations.  Hence,  coun- 
sel rely  upon  that  decision  as  conclusive.  It  appears  from  the  affi* 
davits  filed,  as  well  as  from  the  bill  of  exceptions,  that  these  recesses 
occurred  some  seven  times  during  the  progress  of  the  trial.  Whether 
during  these  recesses  the  jurors  left  the  court-room  or  simply  rested 
themselves  by  standing  or  moving  about  in  the  presence  of  the  court, 
we  are  not  advised.  It  may  have  been  that  these  were  simply  to  en- 
able a  juror  to  retire  for  a  moment^  or  while  waiting  for  a  witness,  or 
to  enable  counsel  to  consult.  Now,  the  mandate  of  the  statute  is  not 
a  mere  technical,  arbitrary  rule,  but  one  designed  to  protect  the  sub- 
stantial rights  of  the  accused.  Formerly  the  jury  were  not  allowed 
to  separate  at  all,  but  remained  in  charge  of  an  officer  from  the  time 
they  were  impaneled  until  the  return  of  the  verdict.  By  our  statute, 
separation  is  permitted,  but  in  lieu  thereof  this  admonition  from  the 
court  is  required,  and. such  admonition  ought  always  to  be  given. 
But,  under  the  old  practice,  if  from  the  record  it  appeared  that  no 

prejudice  could  have  resulted  from  such  separation,  the  error 
*456    was  *deemed  immaterial. 

Here  the  brevity  of  the  time  of  recess  makes  strongly  against  the 
probability  of  prejudice.  Before  any  separation  they  were  admon- 
ished, and  admonished  that  this  duty  of  avoiding  conversation  and  re- 
flaming  from  any  conclusion  rested  upon  tbem  at  all  times  until  the 
close  of  the  trial.  Would  this  admonition  be  any  stronger  from  repe- 
tition? AU  familiar  with  trials  know  how  often  a  mere  resting,  a 
temporary  recess,  is  given  to  jury  and  counsel.  Will  a  failure  of  ad- 
monition at  every  such  recess  avoid  the  verdict  ?  Further,  an  ekam- 
iuation  of  the  statute  shows  a  distinction  between  a  recess  and  an 
adjournment     It  reads:    "When  jurors  are  permitted  to  separate. 
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after  being  impaneled, 'and  at  taeh  adjoamment.*  It  dou  n 
at  eacA  separation.  It  implies  that,  if  any  separation  is  al 
the;  ubould  be  admoniBhed;  bat  if  dal;  admonished  before  ai 
aiatioQ,  and  at  each  adjournment,  is  not  tbe  statute  striotly  oo 
frith  ?  Doubtless  tbe  better  practice  is,  to  repeat  tbe  admi 
whenever  the  jnr;  pass  out  of  tbe  sight  of  tbe  conrt,  and  if  the 
is  protracted,  it  may  fairly  be  considered  as  tantamount  to  an  at 
mcnt;  but  when  the  recess  is  brief,  and  an  admonition  is  pre 
given,  and  extends  by  its  terms  during  the  whole  trial,  and  the 
diBcIoses  a  trial  otherwise  fair  and  impartial,  it  seems  like  sac: 
substance  to  form  to  reverse  a  judgment  and  compel  anew  trial 
error  bo  trivial  and  unlikely  to  have  wrougbt  injury.  We  wo 
take  away  any  snbatantial  rights  from  an  accused ;  tbe  forms 
ceedings  prescribed  by  statute  must  be  followed,  but  trifling 
may  be  disregarded.  With  some  hesitation  we  overxale  thit 
tion. 

Nothing  else  requiring  notice,  tbe  judgment  will  be  affirmet 

(All  the  justices  oononrring.J 
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July  Term,  1880. 

1.  Larceny:  Bank-TTotM:  Information.  The  defendant  was  cha 
infoimation  with  "stealing  national  bank  currency  and  Unite 
treiisuiy  notes  of  the  amount  and  value  of  one  hundred  and  sixty-1 
larB.**  Held,  thut  the  information  cannot, on  amotion  in  arrest 
ment,  be  held  to  be  insufflcient  on  the  ground  of  a  supposed  insu 
in  the  description  of  the  property  stolen.  [State  v.  UcAnulty, ! 
536.] 

3.  Larceny :  Instruotlon.  Or  the  trial  on  such  an  information,  t 
instructed  the  jury  that  they  might  find  the  defendant  guilty 
found  that  he  stole  "national  bank  currency  and  United  States  t 
notes,  oreitker,"  and  the  jury  found  "tbe  defendant  guilty  as 
in  the  information,"  and  found  and  assessed  "the  value  of  the  i 
stolen  at  the  sum  Of  one  hundred  and  sixty-four  dollars."  Seld, 
court  did  not  commit  any  material  error  in  giving  said  inatructic 

8.  :  Possession  of  Property  B«oently  Stolen.    The  court 

strncted  the  Jury  tluit  "the  posseesion  of  property  proven  to  ha 
recently  stolen  is  evidence  from  which  tbe  jnty  may  infer  that  thi 
In  wljoae  possession  such  property  is  found  isguijty  of  the  theft,  [ 
timt  such  possession  is  not  explained;  and  so,  when  a  certain  aa 
property  is  proven  to  have  been  stolen  nt  the  same  time,  and  soo 
after  a  portion  of  such  stolen  property  Is  found  In  posseesion  of 
fendant,  such  possession,  it  unexplained,  is  evidence  from  which  i 
may  infer  that  the  defendant  is  guilty  of  the  larceny  of  the  entire 
of  property  then  proven  to  have  been  stolen."  Held  not  erroni 
though  the  property  stolen  was  national  bank  currency  and  Unite 
treasury  notes. 
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)peal  from  Sba^nee  diatriot  eoart. 

ptember  20,  1880,  the  appellant,  Frank  Henr7,  was  coniriotedof 

i  larceny,  and  sentenced  bo  impriaonment  in  tlie  state  paniten- 

for  the  term  of  four  yeara. 
Ul  d  Hazen,  for  appeUant. 

H.  ranM.  Co.  Atty.,  for  the  State. 

*VAUCNTtKC,  J.  Is  this  case  the  defendant  waa  charged  by  in- 
formation with  stealing  "national  bank  obrrenoy  and  United 
IB  treasnry  noteB  of  the  amount  and  value  of  one  hundred  and  sixty- 
dollars. "  No  motion  waamade  toqaash  the  information,  and  no 
in  abatement  was  interposed ;  bnt,  on  the  contrary,  tbe  defendant 
l?d  to  the  merits, "not  f;uilty,"and  went  to  trial  befqre  a  jury  upon 
neritS'Of  the  action.  Thp  jiii'y>  upon  the  evidenee  introdaoed, 
ifter  due  deliberation,  "found  the  defendant  guilty  as  charged  in 
nformatioD,"  and  found  and  assessed  "tbe  valUe  pf  tbe  prop- 
stolen  at  tbe  sum  of  one  hundred  and  sixty-four  dollars."  After 
rerdiet  waa  rendered,  the  defendant  moved  in  arrest  of  judgment, 
the  reason  that  tbe  faets  stated  in  said  information  do  not  con- 
;e  a  publio  offense,"  and  also  moved  for  a  new  trial  for  tbe  fol- 
ig  reasons; 

irst.  The  verdict  of  tbe  Jury  is  not  sustained  by  soffioietit  evidence. 
d.  The  verdict  ia  contrary  to  Inw.  Third.  The  eoart  erred  in  giving 
ictions  numbered  1,2,3,  4,  5,  6,  7,  8,  ^,  and  10  to  tbe  Juiy,  and  in  giv- 
ich  of  said  instructions." 

e  eosrt  ovennled  both  of  these  motions,  and  rendered  judgment 
let  the  defendant,  sentencing  him  to  imprisonment  in  tbe  pen- 
iary  for  tbe  term  of  four  years.  Tbe  defendant  now  appeals  to 
jonrt,  and  claims  that  the  court  below  erred  in  overruling  taid 
JDS,  and  in  rendering  said  judgment. 

Did  tbe  court  below  err  in  overruling  the  motion  in  aiteat  of 

sent?  or,  in  other  words,  was  tbe  information  fatally  defective 

it  stating  faets  sufficient  to  constitute  a  cause  of  action?    We 

answer  these  questions  in  the  negative;  for,  while  the  facts 

tated  in  very  general  and  indefinite  langoage,  yet  soffieient  facts 

are  stated,  and  stated  snffioi^tly  definitely,  to  show  beyond 

all  question  that  a  pnblic  'oSense  was  committed,  and  that  it 

was  committed  by  the  defendant.    The  objection  to  tbe  infer- 

on  is  that  it  does  not  give  a  description  of  any  of  the  notes  stolen, 

jtate  the  nOmber  of  notes  stolea,  nor  the  denomination  of  any 

of  them,  nor  the  aggregate  amount  of  the  national  bank-notes 

rate  from  the  aggregate  amount  of  the  United  States  treasury 

I,  and  that  it  does  nat-give-any  r«4Hon  why  it  is  made  so  indeti* 

This  description  of  the  offense  is,  of  ooncBf,  general  .and  indef- 

;  but  still  it  must  be  admitted  that  it  is  a  publio  oficnae  to  atead 

iooal  bank  currency  and  United  States:  tteasury  notes  of  the 

mt  itndi.yftlue  of  one  hundred  ^nd-  sixty-foi^r  idoliara,"  whatevet 
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the  description,  or  tbe  denomination,  or  the  nnmber,  or  the  agg 
amoont  of  said  oarrency  or  notes,  or  of  either  taken  eeparatel] 
be.  And  the  defendant,  after  taking  his  ohances  of  an  acqnitta 
the  merits  of  the  action,  oannot  then  object  to  tbe  infonnati' 
caase  it  bae  not  stated  the  offense  in  as  definite  terms  as  it 
have  done.  As  to  motione  in  arreet  of  jadgment  in  criminal 
see  Comp.  Laws  1679,  p.  764,  §  277.  In  Maasachusetts  it  ha 
held  that "  jndgmeot  will  not  be  arrested  on  an  indiBtmeot  for  I 
of  snndry  bank  bills  of  tbe  a^r«gate  valne  of  $367,  mere];  b 
the  verdict  was  '  guilt;  of  stealing  sundry  bank-bills  of  tbe  -n 
$S17,  and  not  gnilty  as  to  tbe  reeidne.'"  Com.  v.  Daffy,  11 
145;  See,  also.  Com.  v.  Sawlelle,  11  Cash.  143,  and  Com.  v.  ( 
nell,  18  Allen,  451.  And  in  Maine  it  has  been  held  that,  "wh 
indictment  for  larceny  states  only  the  ooUective  value  of  tbe  a 
alleged  to  have  been  stolen,  if  the  defendant  is  oonvioted  of  bI 
only  a  part  of  tbem,  and  tbe  jnry  find,  and  in  their  verdict  reta: 
value  of  the  part  so  stolen,  judgment  may  be  legally  rendereii 
tbe  verdict."  State  v.  Bock,  46  Me.  681.  See,  also,  MoEane  v. 
11  Ind.  195. 
'■--'  S:  Tbe  overraling  of  tbe  motion  for  a  new  trial  presents  i 
difficult  question.  This  question,  however,  really  invoh 
*460  questions:  (1)  Did  the  court  below  err,  to  tbe  pre'ju 
tbe  defendant,  in  instructing  tbe  jnry  that  they  might  fi 
defendant  guilty,  if  tbey  found  that  be  stole  "natioDal  bank  cu 
and  United  States  treasury  notes,  or  either?"  (2)  Did  tbe  conri 
tor,  to  the  prejudice  of  the  defendant,  in  giving  tbe  following  ii 
tion  to  tbe  jnry  ? 

"ThepoeseeBtonotpTopertj.proveDtohavebeenreoentlj'stolen,  ise 
from  which  the  jurj  may  infer  that  tbe  peiBon  in  whose  possession  sue 
ertj  is  found  la  guilty  of  tbe  theft,  provided  that  such  posBession  is  not  ex] 
and  so,  when  a  certain  Hmouiit  oi  property  is  proven  to  have  been  si 
.  tbe  same  time,  and  soon  thereafter  a  portion  of  such  stolen  property  i 
In  possession  of  the  defendant,  such  possession,  if  unexplained,  is  e 
from  which  the  jury  may  infer  thut  the  defendant  is  guilty  of  the  lar 
tbe  entire  amount  of  property  then  proven  to  have  been  stolen." 

Counsel  for  defendant  refer  us  to  the  following  Massaobnse 
cieions,  for  the  purpose  of  showing  that  the  court  below  errec 
structing  the  jury  that  they  might  find  the  defendant  guilty  : 
found  him  guilty  of  stealing  "national  bank  currency  and  United 
treasury  notes,  or  «i(A«r,"  Hope  v.Com.,50  Mass.  184;  Com 
bill,  94  Mass.  540;  Com.  v. Lavery,  101  Mass.  207.  These  MaB 
setts  cases,  in  effect,  bold  tbat,  where  an  indictment  alleges  th( 
ing  of  two  or  more  articles  of  different  kinds,  and  gives  only  i 
gregate  value  of  such  articles,  and  the  verdict  of  tbe  jury  sho 
stealing  of  only  a  portion  of  each  articles,  such  verdict  cam 
tborize  or  uphold  any  sentence  or  punishment  of  the  defendant, 
the  gronnds  upon  which  these  decisions  were  made  seem  to 
follewB :  Before  any  person  eui  be  sentenced  or  punished  for  a 


aeeeasai7thhL,boUt'4;g)faai)d  jnr^  and'a-pA 

idiog  that  tb«  defendant 'StoI«tibe  saiaA  1 

Buoh  artiele  Aod  tome  acfvaivalifej .  kdA  tb 

if  tbe^aqd  jury  slioald  find.tbat  the  ^Aeftfl 

I,  siv}Dg  only  their  aggregate  Y»l<ie.  and  &l«& 

erwards  ^nd  tjiat  tiie  defendaat  «to£9  oi 

artioles,  it  might  b&  thttt  the  petit  jilry.1 

the  defendant  strde  only  ssch:  of  U>e  s 

1  jniy  ooDBtdered  of  do  rcial  or  actual  valn^ 

ralne  whioh.thb  grand; jatysav  fit  to  pla 

rticlee  in  the  aggregate  may  in  faat  ^have 

only  eoah  of  .the  srtioleB.  aa  the  petit  jarj 
led  been  stolen.  In  other  TordB,tbb.twcij 
ncnr  in  finding  that  the  thing  o^ibangi  1 

stolen  had  any  aotaal  or  real  value,  and 
ig  by  the  two  jaries  that  the  defendant  eo 
larceny.  Buch  reasontng^DBQ  iisrdly  app 
I  in  KansaB,  and  it  certainly  cannot  apply 
Dot  neeea6ai7tha^a..defendant.iqafizimina 
honld  be  indicted  at  all,  biit  he  may  be  pi 
itioD  filed  by  tbe  oonnty.attomey.     And  bui 

0  amendment,  even  during  the  trial.     Com 
But  more  than. this:  The  defendant  ia 

Btealing  "national  bank  onrrenoy  and  Uj 
1,  of  the  amoant  and  value  of  one  hundred  a: 
w,  all  men  must  know,  as  a  matter  of  laii 
currency  and  United  States  treasury  not 
il  value.  It  IB  imposaible,  in  legal  conte: 
either  ehoutd  have  no  value,  and  hence 
aohuBette  oasea  cannot  apply  to  such  note 
wholly  unlike  other  property, — wholly  nnl 

1  or  bank-hills  which  were  allowed  to  ciroul 
mcy,  and  whioh  might,  in  fact,  and  often 
I.  The  United  States  treasury  notes  are 
lent  of  debts,  and  therefore  must  in  law  be  v 
national  bank-notes  are  redeemable  in  U: 
I,  with  ample  security  behind  them,  and  1 
intemplatiou  of  law,  be  worth  about  their 

the  ourtency  and  notes  stolen  were  allegi 
amount  and  value  of  $164.  That  is,  b 
and  tbeir  real  value  were  |164.  And  tb 
tnt  guilty  aa  charged,"  and  found  the  "y 
a"  to  be  $16i.  The  jury,  therefore,  coulc 
lefendant  Bttde  oitly  aportion  of  the  propert; 
a.  The  jury  must  have  found  that  the  defi 
arty  (all  of  the  "national  bank  currency,"! 
IB  treasury  notea")  alleged  to  have  been  sti 
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of  ibe  property  alleged  to  have  been  stolen  was  only  $164,  and  its 
real  valoe  could  not  have  been  more;  and  as  the  jnry  fonnd  thAt  the 
valae  of  that  stolen  was  (164,  they  mast  have  found  that  all  th&t  was 
alleged  to  have  been  stolen  was  in  fact  stolen;  and,  if  so,  then  the 
Massachosetts  de<iisions  can  have  no  possible  application  to  this  ease. 

We  do  not  think  that  the  court  below  erred  in  instructing  the  jory 
that  they  might  find  the  defendant  guilty  if  they  found  that  he  stole 
''national  bank  currency  and  United  States  treasury  notes,  or  either;  ^ 
and,  under  the  circumstances  of  this  case,  we  do  kiot  think  that  the 
supposed  error  was  material,  even  if  the  court  did  err. 

The  other  instruction  above  quoted  we  think  is  correct. 

Finding  no  material  error  in  any  of  the  rulings  of  the  oonrt  below, 
its  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


BAmubl  W.  tfiUiBANK  V.  Ahtoh  Qstxbtag. 

July  Term.  1880. 

!•  Tiocation:  FossessioJk under  Void  Tax  Deed:  ImproTements:  Com- 
pensation. M.  held  the  legal  title  to  a  lot  Tbe  taxes  fdr  18G9  were 
unpaid^  sind  theiot  sold  therefor  to  the  countyk  The  taxes  of  1870  were 
also  unpaid.  Included  in  these  was  a  sidewalk  tax.  The  then  owner  of 
the  lot  brought  injunction  to  restrain  a  sale  for  thiB  sidewalk  tax.  Upon 
final  hearing,  this  tax  wHs  adjudged  legal,  and  th^  injuriction  denied. 
Thereafter,  without  further  n€^ice»  the  property  was  sold  l^  tiie  county 
treasurer  for  this  delinquent  sidewalk  tax,  and  O.  became  the  purchaser, 
'   receiving  a  certificate  of  sale.    Alter  this*  under  the  fivo>year  tax  law 

*463  *bf  1872,  the  county  treasurer  sold  the  lot  for  the  delinquent  taxes  of 
1869  to  R.  Both  0.  and  R,  took  deeds  upon  their  purchases.  In  neither 
the  certificate  nfoi:  deed  to  B.  was  any  mention  of  subsequent  taxes,  bat 
liimply  of  ttie  taxes  of  1869^  R.  deeded  to  M.  under  such  circumstances 
as  to  make  it  simply  a  redemption  from  a  tax  sale,  rather  than  a  por^ 
.  chase  of  a  tax  title.  Subsequently,  the  lot  being  vacant,  O.  took  posses- 
sion, and  put  up.a  building.  About  the  time  this  building  was  com- 
pleted, M.,  in  the  liight-time,  forcibly  broke  ii  open  and  took  possessioL. 
In  ^n  action  by  O.,  the  district  court  held  that  O.'stax  title  was  invalid, 
and,  upon  the  cross-petition  of  M.,  entered  a  decree  quieting  his  title  as 
against  O.,  but  upon  condition  that  he  first  paid  the  sidewalk  tax  and  in- 
terest to  0«,  and  also  the  value  of  the  improvements  made  by  him;  and 
further  decreed  that,  upon  his  failure  to  pay  such  sums,  they  be  declared 
liens  upon  the  lot,  and  it  be  cold  to  satisfy  them.  The  costs  were  divided. 
Heldf  that  O.,  being  in  peaceable  possession  under  a  tax  deed,  and  hav- 
ing madepermanent  and  .valuable  improvements,  could  not  have  been 
ouatod  bjfan  actiOD  at  law,,  without  conqmDaation  for  taxes  and.  improve- 
ments; /ipd  that  equity,  following  the  law,  wil^^wlnerepQ^fiessitn  is  taken 
forcibly  and  in  defiance,  of  law,  give  to  him  the  same  rights  which  he 
would  havei  had  but  for  such  fbrcible  dispossession.    [Gohen  V.  St.  Louis, 

^     Ft.  S.  6iPW.  R.  Oo.,  84  Kan.  166,  8  Pac.  Rep.  188.]-    ' 


— '^r  IrMffolAr  Tb£  Sale:  Bight  of 
inien  a  tot-owner  Mb  to  paj  legal  taxi 
Uirongb  the  form  of  Mlllng  the  lot  for 
tiie  aame  to  R  third  party,  and  reoeiveB  fru 
*iida  tax  certificate  is  thereupon  laaued,! 
joocoedlngs  are  irregolar  snddefeotive,! 
tax  lien,  irhich  thecountyeanntrii  dlscha 
seqoent  tax  sale  for  the  same  taxca  to  a  i 

Hrror  from  AtobiBOn  district  oonrt. 
Lction  broQgbt  b;  Ostertag  against  li 
aing  a  oertain  lot  in  the  eity.  of  Atch 

Norember  tenn,  1879,  and  jadgmei 
V.  W.  Ovthrie  aod  Tondinton  d  Qt\ 
'be  tax-sale  oertidcnte  and  the  tax  deed 
f,  but  abftolately  voldt  and  he  therein  obi 
in  law  vr  equity,  on  Uie  lot  in  ocmtro 
4  The  lot  had  heen  sold  tot  the  tax  of  i 
(Gen. St.  C.107,  §9€,)andtbereaft«a 
Lber  sale,  woa  prohibited;  but  such  propes 
vas  done  in  this  case  in  1871,  and  thereaf 
r«t<^uired  to  be  charged  np>  against  sad 
led  to  and  iacoqwrated  into  the  certiQoat 
ETiU  V.  Donglass,  17.  Kan.  291:  Such  u 
gaU  No  eight:  whtttever  can  be  ohtainedi 
It  ia  not  a  case  of  irregularity,  nor  even 
ng  <rf  an  act  which  the  law  says  shall  In  I 
ult  was  not  vofdablei  but  void.  Taylor  ^ 
Eker,  6  Kan-  «7a-  "It  is  no  better  thi 
Bty  attorney,  or  aapi  other  resident  or  i 
int;  bad  mada  the  assigomenb. "  Choat 
r,  or  by  virtue  of  what  autbority.  did  Osb 
)  lot,  or  right  to  take  posaesQion  thereof? 
e.  which  was  as  "nothing  at  all."  .  , 
)ut  tltera  wer«  no  b^x  oliarges  upon  anch; 
it  aa  wero  incoqwiiited  ia  the  oertifloate  I 
ree  this  tax  to  be  advertised,  and  thtn. 
>k  of  tax  sfkles  ag^nqt  the  sale  for  previi 
ed  an  additional  lien;  and  this  was  donei 

No.  4.  Then  there  was  no  tax  for  187i 
arate  assignment,  or  any  other  action,  th: 
tax  sales,  and  thereby  incorporate  it  in  th( 
1  this,  when  once  done,  {as  in'tbls  case,)  I 
:  could  only  be  obtained  through  such  tax- 
rha  act  of  1873  (page  991)  aothorizes  a  eal 
le  Beeeraben  27, 1875,  (finding  No.  10,)  ai 
the  full  legal  and  equitdble  owner  ol 
i5      lot  tat  tbe  years  *1869  and  1870.  and 

ths  nwnsi-  nt  nnw  i-lkim  i\r  interest  t 

ntoCi 
Rwag 
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whldi  he  had  held.  TMs  Is  not  th«  am  of  Scsrborougfa  ▼.  SmlUi,  18 
399,  not  of  the  cum  there  relied  apon  by  defendant  in  error,  but  in  pri 
that  of  the  cases  there  relied  upon  bj  plaintiff  in  «rror,  viz.,  that  of 
which  hnd  been  bought  in  for  ta^ee  by  a  stranger,  and  after  the  period 
demption'had  expired,  and  the  title  matured,  and  a  purchase  had  bean 
froin  Buch  stranger  bj  a  party  interested  in  the  land.  Nor  did  any  re 
of  coDfidence  or  trust  exist  between  said  parties  which  could  interfere  i 
first  instance,  but.  on  the  contrary,  their  claims  were  hostile  to  each  i 
Also,  see  Bnrroughs,  Tax'n,  352;  Beinboth  v.  Zerbe  Run,  etc,  29  Fa.  St 
Frentz  v.  Klotsch,  28  Wis.  312. 

But  tliere  can  be  no  question  as  to  Ghalliss'  purchase  from  Kaitsomn 
urlng  to  the  Iwnefit  of  Ostertag,  as  he  had  never  had  any  interest  in  the 
nor  was  such  tax-sale  certificate  of  January  12, 1874,  more  than  so  i 
waste  paper;  the  oounty  not  having  anything  to  sell  at  said  time.  0>t 
neither  could  itor  did  buy  anything  nt  such  sale. 

Nor  is  the  case  of  Smith  v.  Smith.  15  Kan.  *290,  in  point  in  this 
That  was  an  action  of  ejectment,  in  which  defendant  had  pfdd  the  taxa 
made  the  improvements  In  quiet  possession,  under  what,  at  the  time,  w 
undisputed  tax  deed.  Here  Ostertag  admits  in  his  petition  that  he  i 
had  a  tax  deed,  and  that  be  is  not  entitled  to  the  beneQt  of  the  oocuf 
claimants'  act;  snd  the  court  finds  that  he  took  his  deed  and  made  sac) 
provements  on  the  lot  after  full  knowledge  that  lie  bad  no  deed,  and  thi 
lot  was  owned  by  Mfllbank. 

This  is  not  a  otse  under  section  601  of  the  Code  of  "an  occupying  dai 
being  in  quiet  possession,  who  makes  Improvements  without  i 
*'466      tit  an  adverse  claim;"  nor  within  *section  117  of  the  tax  law. 

bank  was  not  asking  to  be  let  into  possession,  and  by  his  purch4 
Ransom's  title  be  was  In  poeseeston,  holding  under  a  tax  claim,  acq 
Buhsequentiy  to  that  of  plaintiff,  and  by  such  purchase  Millbank  had 
charged  that  moral  obligation  resting  upon  him,  as  well  as  upon  ol 
to  bear  his  porporttonate  share  of  the  public  burden,"  for  ^nsom 
legally  paid  the  same,  and  he  had  paid  Ransom.  How  can  It  be  said 
equity  to  reqiiire  the  holder  of  the  legal  title,  who  has  in  fact  and  ii 

fiaid  all  taxes  on  his  property,  to  reimburse  to  snother  party  what  he 
lave  paid  without  authority  of  law  therefor,  however  innocent  his  mi! 
or  for  the  improvements  which  he  has  placed  upon  such  lot  after  tlie  di 
ery  of  his  mistake,  in  the  effort  to  fasten  a  burden  upon  sucb  lot  whic 
law  never  authoriied?  At  most,  the  court  could  have  done  no  more  th 
say  that  Ostertag  had,  by  mistake  of  law,  put  a  bouse  upon  Miilbank's  lo 
he  should  be  allowed  togo  tbeie  and  take  it  away.  This  much,  not  as  ai 
but  to' end  the  oontroversy,  Uillbank  consented  to  at  the  trial,  and  will 
sent  to  now. 

Everett  d  Waggener,  for  defendant  in  error. 

It  is  claimed  by  the  pluintiff  in  error  that  Ostertag  had  no  rights  whal 

that  he  was  a  trespasser;  and  that  his  possession  was  wrongful,  beca 

^rst,  the  Ransom  deed  operated  an  a  payment  of  the  sidewalk  tax;  at 

the  s»le  to  Ostertag  was  unauthorized  by  law.     On  the  first  proposilio 

think  IbaLr  it  Is  only  necessary  to  call  the  attention  of  the  court  to  the  fa 

disclosed  by  the  record.    At  the  time  the  lot  was  assessed  for  the  taxes 

which  the  Ransom  deed  was  issued,  L.  C.  Ghalliss  was  the  owner  of  the 

erty.    He  remained  the  owner  until  in  1871,  when  he  sold  (a  Millbank 

cnting  a  warranty  deed,  with  full  covenants  against  taxes.     It  then  bi 

his  legal  duty,  so  far  as  Millbank  was  concerned,  to  pay  this  tax.     It  w 

duty  to  pay  the  tax  from  the  time  it  was  assessed  down  to  the 

*467      that  W.  h.  Clialliss,  as  agent  for  L.  G.  GhHl*liss,  obtained  a  quil 

deed  from  Ransom,  and  thereafter  quitclaimed  to  Millbank  ft 
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deration  of  the  eoveuanta  in  the  original  deed  of 
By  obtaining  the  quitclaim  deed  from  BanBom, 
been  his  legul  and  moral  dut;  to  do.  He  paid  tfa 
ty  Com'rs,  97  V.  S.  181;  Carithera  v.  Weaver,  7 
sher,  8  Kan.  90;  Haakell  t.  Putnam,  42  Me.  2 
.  442;  Oliver  V.  GrosBwell.  42111.41;  Garwood  v, 
inn  V.  Whelan,  27  0»1.  300;  Blacltwood  v.  Van  V 
le  least,  thequitclaim  deed  of  Ransom  to  the  agent  o 
redemption  of  the  lot  from  the  sale  for  the  taxes 
r  an  obligation,  both  leg^l  and  moral,  to  par,  and 
EirdBon  V.  Elmore,  19  Wis.  424;  Bernal  v.  Lynch,  1 
cF&rren.  4  Mich.  140;  Cooley,  Tax'n,  345-547,  an 
om  1871  until  after  the  quitclaim  deed  from  W.  I 
atter  claimed  to  be  theownerof  the  legal  title  to  tt 
of  fact  show  tliat  he  was  the  owner  of  the  legal  tii 
'^.  ChaUiss,  during  all  that  time,  were  the  agent 
yank  purchased  this  lot,  it  then  became  liis  legal 
the  quitclaim  deed  from  Ransom  to  ChalllBB,  and 
.,  had  the  same  eSect  only  that  the  redemption  oi 
IJ  have  had.  True,  Millbank,  in  the  covenanta  c 
.  Challiaa  to  him,  might  liave  had  a  remedy  over  } 
ey  BO  paid  hj  him;  but  this  fact  did  not  alisolve  h 
ly  taxes  properlv  nsseesed  against  his  land.  S  vlft 
lel  V.  Beed,  27  Fa.  St.  166. 

lit,  on  the  second  proposition  above  stated,  it  is  cli 
unautborized  by  law,  and  the  certiQcate  being  void, 
aterest  whatever, — no  right  to  the  taxes  he  had  pa 
made  in  good  faith  thereunder.  We  submit  that 
ed  in  this  state  in  the  case  ot  Stebbins  v.  Outbi 

also.  Smith  v.  Smith.  15  Kan.  *290. 
i  *Ostertag  txiing  in  possession  under  a  tax  deei 
material,)  and  tieinf;  defeated  in  an  action  bro 
Lhe  recovery  of  this  land,  the  successful  claimant 
to  the  holder  ot  the  tax  deed,  before  he  should  be  1 
amount  of  all  taxes  paid  on  such  lands,  with  all  Inti 
)p.  Laws  1879,  p.  697.)  and  under  sections  601  an 
iessf ul  claimant  should  be  adjudged  to  pay  the  full 
lable  improvements  made  on  the  lot  by  Ostertag 
1.  *294. 

,  is  a  well-settled  rule  of  this  court  that  parties  o' 
r  their  portion  of  the  burdens  of  t.axation.     Chalii 

15  Kan.  *49,  *55:  Challiss  v.  Hekelnkaemper,  14 
Hiss,  9  Ean.  *155;  Challiss  v.  Parker.  11  Kan.  *3e 
here  is  no  equity  in  the  cross-pttition  of  Millbank, 
,  without  paying  or  offering  to  pay  an  honest  debt 

proceedings  which  the  court  has  taken  to  collect 
1.    Enux  v.Dunn,22  Kan.*l58S.    This  court  has  b 

V.  Parker,  11  Kan.  *386,  affirming  the  decision  o 
irence  to  this  identical  tax,  that  "the  sidewalk  tax 
tax  roll,  and  the  sale  of  said  lot  tlierefor  by  the  def£ 
r,  is  fully  authorized  by  law."  We  submit  that  on 
>unii,*t(pra,  Millbank  has  no  standing  in  court,  an< 
lis  sxceptiona  to  any  of  the  rulings  of  the  court  bel< 

JRKWBR,  J.  The  recOTd  does  not  contftin  any 
y  the  pleadings,  findings  of  fact,  and  ctraclaa 
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the  oonrt.  As  shown  by  the  record,  the  faots  of  the  case  are  briefly 
as  follows,  viz. :  In  1870  the  lot  in  question  was  sabject  to  taxation, 
and  in  that  year,  among  other  taxes,  there  was  assessed  thereon  a  side** 
walk  tax  of  $42.14.  At  this  time  one  L.  G.  Challiss  was  the  owner 
in  fee-simple  of  said  lot,  and  had  been  for  several  years  pre* 
*469  *vious  to  that  date.  In  1869,  L.  G.  Ghalliss  having  failed  to 
pay  the  taxes  due  on  this  lot,  it  was  sold  in  May,  1870,  for 
$3.83,  and  bid  in  by  the  county  treasurer;  and  in  1871  it  was  adver- 
tised for  sale  for  the  delinquent  sidewalk  tax  above  referred  to.  There- 
after, L.  G.  Ghalliss,  desiring  to  evade  the  payment  of  this  tax,  com* 
menced  an  action  in  his  own  name  against  the  then  county  treasurer 
of  Atchison  county,  to  enjoin  the  sale  of  said  lot  for  such  delinquent 
sidewalk  tax  for  1870,  and  obtained  a  temporary  injunction  against 
the  county  treasurer,  enjoining  a  sale  of  said  property^  which  injune- 
tion  was,  upon  final  hearing,  duly  dissolved  by  the  judgment  and  de- 
cree  of  the  district  court  of  Atchison  county,  which  judgment  was  there- 
after affirmed  by  the  supreme  court  of  this  state.  Ghalliss  v.  Parker, 
11  Kan.  ♦384. 

Thereafter,  on  January  12,  1874,  the  lot  was  sold  to  Anton  Oster- 
tag  for  $55.10,  the  amount  of  said  sidewalk  tax,  and  a  tax-sale  cer- 
tificate issued  to  him.  On  the  twenty-ninth  day  of  March,  1879, 
Ostertag  took  out  a  tax  deed  on  the  lot,  and  the  same  was  duly  re- 
corded. On  May  31, 1871,  and  after  L.  G.  Ghallis  had  commenced  his 
suit  to  enjoin  the  collection  of  the  delinquent  sidewalk  tax,  he  sold 
the  lot  in  question  to  Samuel  W.  Millbank,  and  executed  to  him  a 
warranty  deed,  containing  full  covenants  of  seizin,  and  full  covenants 
against  all  liens,  taxes,  and  incumbrances,  which  deed  was  duly  re- 
corded. Said  lot  remained  unredeemed,  and  the  sale  of  May  20, 
1870,  for  delinquent  taxes  for  1869,  amounting  to  $3.83,  unassigned, 
and  on  December  27, 1875,  the  lot  was  sold  under  the  provisions  of  ''An 
act  to  provide  for  the  sale  of  lands  for  taxes  due  and  unpaid  thereon," 
approved  February  27,  1872,  to  one  Frank  Bansom  for  fifteen  (15) 
cents,  and  a  certificate  was  issued  to  him,  on  which  he  procured  a 
tax  deed  on  February  14, 1876,  which  deed  was  duly  recorded.  Noth- 
ing was  said  in  the  certificate  or  deed  about  the  taxes  of  1870,  or  any 
other  than  the  taxes  of  1869.  On  the  nineteenth  day  of  December, 
1877,  William  L.  Challiss,  acting  as  agent  forL.  G.  Challiss,  procured 
a  deed  from  Frank  Bansom,  whereby  Bansom  quitclaimed  all 
^470  of  his  right,  title,  and  interest  in  the  *lot  to  William  L.  Chal- 
liss, who,  for  the  consideration  of  the  covenants  in  the  war- 
ranty deed  of  L.  G.  Ghalliss  to  Samuel  W.  Millbank,  on  February  11, 
1879,  conveyed  the  lot  by  quitclaim  deed  to  Millbank.  Previous  to 
April  1, 1879,  L.  G.  Ghallis  was  the  agent  of  Millbank.  On  ^  about 
July  1,  1879,  Ostertag  took  possession  of  the  lot  under  his  tax  deed, 
and  erected  thereon  a  house  in  a  good  and  substantial  manner,  cost- 
ing $800.  On  the  sixth  day  of  August,  1879,  L.  G.  ChalUss  (without 
the  knowledge  or  consent  of  Ostertag,  ancl  after  the  house  had  been 


d  up  by  a  ooniraofor  aod  employe  of  Oetetb^) 
looee  in  the  i)ighi>timd,  and  then  and  there,  n 
ng  to  pay  to  Ostettag  the  amoont  of  the  sideti 
Btertag,  and  withotit  paying  or  offering  to  pay 
:s,  procured  one  Garliok  to  move  into  the  hoai 
,)  and  thereafter  forcibly  retained  the  poeseBsio 
Ostettag.  On  the  fourth  day  of  beptember 
nenoed  hia  action  in  the  court  below,  against  ii 

Garliok,  setting  forth  the  faots  coDBtitutiug  bit 
praying  for  a  temporary  injunction  against  defe 
oecupyiog  the  premiHeB,  and  from  in  any  manne 

in  the  quiet  and  peaceable  use  and  occupation 

from  interfering  vitii  the  plaintiff's  entrance  up 
into  the  bnilding  thereon  situate,  and  his  removii 
Eill  things  that  obstructed  him  in  the  free  use  and 
e ;  and  also  praying  judgment  for  all  farther  | 
absence  of  the  district  judge  from  the  county,  t 
ited  the  injunction.  Thereafter,  on  September 
,  Millbank,  appeared  and  filed  an  answer  and  oi 
that  the  plaintiff's  alleged  title  and  claim  might 

held  for  naught,  and  that  be  be  enjoined  from  : 
3r  dahning  any  title,  claim,  or  interest  in  and 
JlisB  and  Garliok  filed  answers.  The  plaintiff  fi! 
erosB-petition  of  MiUbank,  reiterating  subst. 
1  gations  of  the  pe*tition,and  praying  that  if 
be  adjudged  the  legal  owner,  that  before  be  a 
poBBeBBion  of  the  land,  that  he  be  required  to  p 
»  paid  by  Ostertag,  and  the  value  of  all  laati 
irovementa. 

Jpon  these  pleadings  and  findings  of  fact,  the  < 
b  Ostertag  was  not  entitled  to  the  injunction  and 
hie  petition  ;  that  the  sidewalk  tax  is  a  valid  ar 
t  said  lot  stood  charged  with  the  payment  of  th 
1  tax  sale  to  Ostertag,  and  deed  issued  in  pursus 
lout  authority  of  law;  that  Milibank  was  enti' 
yed  for  in  his  cross-petition,  upon  the  conditio) 

to  the  plaintiff  $56.10,  the  amount  of  the  sid< 

cent,  interest  from  January  12,  1874,  together 
I  of  $200,  the  amount  that  said  lot  had  been  ei 
ihe  improvements  erected  thereon  by  Ostertag,  wh 
il  and  valid  Hens  on  the  lot.  The  costs  were  div 
ties.     The  defendant,  Milibank,  excepted  to  the  0( 

now  briogB  the  case  here  for  review. 
?e  think  this  ease  is  practically  covered  by  prioi 
rt.  Ji  appears  that  Ostertag  bad  a  tax  deed,  th: 
t,  and  that  he  took  possession  and  eta^ted  ti ' 
V,  if  at  this  time  defendant  had  eorniba.  ^A  Iub 
V.24K-22  ^V^ 


tbe  posseasios,  Ostertaf;  would,  under  the  deeinon  in  Smith  t. 
15  Kan.  '290,  have  been  entitled  to  liis  taxes  and  tbe  valoc 
improvements  before  he  was  pnt  oot  of  possession.  Tlie  no 
quired  by  section  601  of  the  Code  concerning  oooDpying  claim 
a  notice  by  siiit.  Knowledge  of  an  adverse  title  is  not  aloi 
cient.  Now,  if  MiUbank  could  obtain  poBsession  by  legal  ptooi 
only  upon  those  oooditions,  may  he,  after  taking  the  law  into  I 
handB,  and  in  tbe  nigbt-time  seising  fwoible  possession,  eom< 
court  of  equity  and  enforce  his  posaesBion  without  eomplyii 

those  conditions?  If  such. were  tbe  rule,  it  would  mei 
*472    equity  invites  a  party  to  take  *tbe  law  into  bis  own 

and  commit  a  breach  of  the  peace,  with  a  promise  of  » 
rights  which  he  could  not  obtain  by  an  action  at  law.  We  dc 
onderstand  tbe  rale.  Equity,  it  is  said,  follows  the  law;  ant 
tbe  law  defines  tbe  rights  of  a  party  in  possession,  equity  will  c 
rather  than  destroy,  those  rights,  and  certainly  it  will  not 
tbose  rights  at  tbe  instance  of  one  who  has  forcibly  seised  poa 
and  ousted  the  possessor.  There  was  no  fraud  or  eotlnsion 
part  of  Oetertag  in  taking  possession.  The  lot  was  vacant,  a 
been  vacant  for  years.  He  held  a  tax-sale  certificate,  and  aft< 
ft  tax  deed.  He  had  paid  his  money  into  the  county  treasury  U 
evidencee  of  parohaee  and  title.  He  might  rightfully — if  h 
peaceably  and  without  any  fraud  or  collusion — enter  upon  the 
improve  it.  He,  of  course,  knew  that  some  one  held  the  or^;ini 
He  may  have  known  of  the  existence  of  tbe  other  tax  deed, 
would  have  made  no  difference  if  there  bad  been  a  dozen  m 
deeds,  and  be  had  known  of  the  existence  of  tbem  all.  If  n 
claimant  of  tbe  lot  saw  fit  to  take  possession  and  improve,  h( 
leaving  to  any  other  party  who  had  or  thought  be  had  a  betl 
to  assert  his  rights  in  the  courts.  To  say  that  he  must  deter 
bis  peril  tbe  validity  of  his  own  tax  title,  and  that  if  he  mista! 
bis  tax  title  fails  he  must  lose  his  improvements,  is  to  render 
copying  claimant  law  of  little  force  in  tax  oases.  Wheoeve 
are  in  fact  not  paid,' and  the  proper  authorities,  because  of  sui 
payment,  make  an  actual  sale  in  apparent  conformity  to  law 
party  in  good  faith  pays  his  money  into  the  county  treasury, 
ceives  a  certificate  of  sale  and  a  deed,  he  acquires  such  an  eq 
interest  as  will  justify  his  taking  possession  of  the  lot,  if  vaca 
improving  it.  The  law  will  respect  his  possession,  and,  if  it 
declares  his  title  insuffioient,  will  compel  compensation  for 
provements. 

But  we  are  met  with  this  objection :     The  sale  to  Ostertaj 

nullity  because  onautborieed  by  law.  The  taxes  of  II 
*4T3    eluding  tbe  sidewalk  tax,  were  charged  up  upon  tbe  si 

18BD.  BauBom,  by  his  purchase,  acquired  both  at  1 
liens  of  1869  and  1870.  Uillbank's  subsequent  porohftse 
practioal  redemptiMi;  and  having  discharged  his  whole  duty 
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pahlio  by^a  pnrchaBe  from  the  legal  holders  of  all  the  tax  olaihis,  "thy 
should  he  be  compelled  to  pay  any  money  to  one  who  has  ignoxantly 
paid  money  into  the  county  treasury^  or  pay  him  for  improvements 
which  he  had  never  been  asked  to  put  upon  the  property  ?  Suppose, 
for  instance,  the  lot-owper  paid  his  taxes  at  the  proper  time,  and  the 
officers,  failing  to  enter  the  fact  on  the  tax-books,  afterwards  sold 
the  land  as  for  non-payment  of  taxes,  could  the  purchaser,  upon  the 
faith  of  such  certificate  of  purchase,  take  possession  and  compel  the 
lot-owner  to  pay  him  the  taxes  and  value  of  his  improvements  be- 
fore surrendering  possession  ?  Or  if,  after  sale  for  non-payment  oi 
taxes,  the  lot-owner  goes  to  the  treasurer  and  redeems,  could  the 
holder  of  the  sale  certificate  thereafter  improve  the  lot  at  the  expense 
of  the  lot-owner?  Gould  he,  if  ignorant  of  the  fact  of  redemption? 
and  if  he  could  if  ignorant,  could  he  with  full  knowledge  of  the  fact  ? 
Is  not  the  duty  to  the  lot«owner  paramount  to  the  duty  to  the  tax 
parchaser,  and  should  not  the  latter,  rather  than  the  former,  suffer 
for  the  consequence  of  mistake  or  error  on  the  part  of  public  officers  ? 
We  are  not  disposed  to  quarrel  with  this  as  a  statement  of  the  gen^ 
eralrale  of  law;  but  two  things  seem  to  take  this  case  out.  of  that 
rule:  Before  ihe  sale  to  Bansom,  the  treasury  bad  received  the 
money  for  this  sidewalk  tax,  and  the  public  officers  had  issued  a  cer- 
tificate to  the  party  paying,  reciting  that  he  had  purchased  this  lot. 
In  other  words,  the  )>ublio  authorities  had  sold  the  lot  for  this  delin- 
quent sidewalk  tax,  and  received  full  pay. 

Now,  whoever  else  might  challenge  such  sale,  the  public  could  not. 
It  had  received  the  money  and  issued  its  certificate  or  bill  of  sale. 
It  must  abide  by  its  action  until  such  action  was,  at  the  instance  of 
Bome  party  interested,  set  aside.    It  cannot  sell  and*resell  and  sell 

again,  and  keep  on  selling  as  long  as  it  finds  any  <me  willing 
*474    to  buy  it.    If  a  lot  is  irregularly  sold  *to  the  county,  and  the 

sale  invalid,  another  sale  may  be  made  to  it,  (Morrill  v.  Doug- 
lass, 17  Kan.  291,)  for  in  such  a  case  no  mondy  is  paid,  and  only  a  legal 
Bale  prevents  a  second  sale;  but  a  purchaser  at  even  an  irregular 
sale  acquires  rights  which  cannot  be  disregarded.  He  has  paid  his 
money,  and  may  be  satisfied  with  his  title.  The  county  has  received 
tbe  taxes,  and  cannot,  of  its  own  option  and  without  returning  the 
money,  repudiate  the  sale. 

Now,  at  a  sale,  irregular  it  is  true,  but  nevertheless  a  sale,  Ostertag 
bad  paid  his  money  and  received  a  certificate  of  sale  on  account  of 
ibis  delinquent  sidewalk  tax.  This  money  had  never  been  repaid  to 
him.  He  was  satisfied  with  the  purchase;  the  public  with  jtbe  sale. 
Again,  thereafter  the  public  sold  the  lot  to  Ransom.  What  for  ?  As 
tbe  papers  show,  simply  for  the  taxes  of  1869.  No  reference  is  made 
to  the  taxes  of  1870,  or  to  any  subsequent  taxes,  and  the  only  tax 
mentioned  is  that  of  1869.  Did  he  acquire  any  other  tax  lien  than 
tbat  of  1S69  ?  Evidently  the  county  did  not  intend  to  sell  any  other, 
and  he  did  not  claim  to  be  buying  any  other. .  It  is  said,  however. 
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that  he  bought  more  than  the  papers  show,  and  that  the  county  sold 
more  than  it  intended  to  sell,  and  what  it  had  already  received  foil 
pay  for  on  an  attempted  sale  to  another  party,  and  this  because  the^ 
statute  provides  for  a  sale  for  all  taxes  due  up  to  the  time  of  sale. 
Now,  whatever  of  tax  liens  still  belonging  to  the  county  such  a  salo 
will  carry,  in  the  absence  of  any  recital,  (and  for  the  purposes  of  tins- 
case  it  may  be  conceded  that  it  would  carry  all,  though  that  may  well 
be  doubted,)  it  seems  clear  that  it  ought  not  to  be  held  to  carry  a  tar 
lien  of  which  the  county  was  not  equitably  the  owner,  and  full  pay- 
ment for  which  it  had  already  received. 

Again,  it  will  be  perceived  that  the  purchase  by  OhaUiss  of  the 
Bansom  title,  and  subsequent  conveyance  to  MiUbanki  was  practically 
nothing  but  a  redemption  from  the  taxes  of  1869.  It  was  bought  by 
W.  L.  Ghalliss,  as  agent  for  his  brother,  and  conveyed  to  Millbank 
in  satifidfaction  of  the  covenants  in  the  deed  to  tiie  latter. 
*476  Hence,  it  is  to  be  treated  as  *a  redemption  from  a  tax  sale,, 
rather  than  as  a  purchase  of  a  tax  title.  In  soeh  light,  the 
case  stands  before  us  as  a  controversy  between  the  bolder  of  an  ir- 
regular  and  defective  tax  deed^  and  the  owner  d  tbe^  original  title. 
The  statutory  protection  must  be  accorded  to  the  fOTmen 

This  case  has  given  us  much  trouble  in  determining  the  reiative^ 
rights  of  the  parties,  and  with  much  hesitation  we  fa^ye  reached  the 
conclusions  above  stated.  We  are  not  satisfied  that<the  district  court 
erred,  and  therefore  its  judgment  miist  be  afflrmed4  * 

■     •  •      '      ':    •  ■  .        "'..■•.■      .',.■■•. 

YAiiiBNTiNB,  J.,  concurring.  ..-:{.•  i 

»..  't  '.I'l  1'. 

HoRTON,  0.  J!  I  concur  solely  on  the  ground  that  the  Bale>  to.  Ban- 
som on  December  27,  1875,.  was  defective  and  invalid  by  the  failure 
of  the  county  officials  to  fully  complywith  the  vlirious  provinions  of 
the  statutes.  Owing  to  svcb  non-compliance,  Bandom  ouly  obtained 
a  transfer  of  the  taxes  Qf  1869^  while  Ostertag  fabid'  the  subsequent 
tax  claim  of  1870.  '  The  defective  proceedings  in  the  tax*  sale  of  De- 
cember, 1876,  prevented  that  sale  fifom  wiping  out  the  taxes  <tf  1870; 
and  notwithstanding  such  sale^  owing  to  its  defects/ Ostertag  w<|8  the 
holder  of  a  tax  certificate^  and  afterwazds  a  tax  deed  for  taxes*  subse- 
quent to  the  tax  lien  of  Bansom,  which-  the  plaintiff  purchased. 
Hence,  in  accordance  with  the  prior  ruliikgs  of  this  C0uxt,  laid  down 
and  established  long  before  the  writer  of  this  beoame  a  member  of 
the  court,  the  sidewalk  tax  of  1870,  having  never  be^n  included  in 
the  tax  sale  of  December  27, 1875,  and  being  unpaid^  and  a  sale  hav- 
ing been  made'  therefor,  and  a  tax  deed  having  issued  on  such  eale, 
Ostertag  is  entitled  to  bis  taxes  and  the  value  of  his  improvemeuts^ 
although  the  taoc  sale  to  him  was  invalid,  and  his  tax  deed  void. 
Gomp.  Laws  1879,  c.  107,  §  142;  Stebbins  v.  Guthrie,  4  Kan.  ♦a«6; 
Smith  V;  Smith,  16  Ean.  '^'^QO;  Babbitt  v.  Johnsan^  15   Ean.  *252. 
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*    '■    '  • 
H76  ^PhuiAKDKb  Shaw  v.  Fbanois  EntswdOD* 

July  Term.  1880. 

Tazatloii:  Tax  Deed:  Voidable.  Where  aa  eighty-acre  tract  of  land  la 
aseeBsed  and  taxed  In  bulk,  and  the  taxes  are  never  paJd,  and  the  county 
treasurer  sells  the  west  half  of  such  trac£  for  a  portion  of  the  taxes,  and 
the  east  half  of  such  tract  is  never  sold,  and  a  tax  deed  is  executed  for 
said  west  half  in  pursuance  of  said  sale,  Tteld,  that  such  tax  deed  is  void- 
able, and  may  be  set  aside  at  the  Instance  of  the  original  owner  of  the 
land.  1m  repaying  the  tax  purchaser  all  the  taxes  paid  by  the  tax  pur- 
diaser,  and  all  interest  and  costs  asi  allowed  by  law  up  to  the  date  of  the 
tax  deed,  and  Interest  at  twenty  per  cent,  per  annum  on  that  amount 
thereafter  up  to  the  date  of  the  rendition  of  the  Judgment,  and  interest 
at  seven  per  c^it.  per  annum  on  the  amount  of  the  Judgment  until  paid.* 

Error  from  WashingtoD  distriot  oonrt* 

Action  brought  by  Shaw  against  Eirkwood  to  quiet  the  title  to  cer- 
tain real  estate.  Trial  at  the  August  term,  1877»  of  the  district  court, 
an3  judgmexlt  for  tfae  defeada>nt. 

GUUu  d  Forde^  for  plaintiff  in  error« 

J.  Wn  Reelar^  for  defendant  in  error* 

Yalsktinb,  Ji  This  was  an  action  to  quiei  title- to  real  estate.  The 
defendant)  in  bis  fttiswer,  not  ornly  interposed  &  general  denial  to  the 
plaintiff's  petition,  but  also  alleged  that  be  himself  was  the  owher  of 
the  property,  a>nd  in  the  pdclsession  thereof;  and  that  tbe^laintiff's  claim 
thereto  was  worthless '  and  viad.  The  defendant  alleged  in  his  an- 
swer that  the  only  okim  which  the  plaintiff  had  to  the  property  was 
founded  upon  a  tax  deed,  which  tax  deed  he  alleged  was  worth* 
less  and  void  on  acoonnt  of  numeroue  irregularities  in  the:  tax  pro« 
oeedings,  which  irregularities  he  «et  out  in  volnminons  detail;  and 
then  he  prayed  that  Said  tax  deed  might  be  set  aside  and  held  for' 

n&ughti  that  he  be  decreed  to  be  the  real  o^^^net  and  possessor 
*477    of  the  premises;  that  his  title  be  quieted]  that  the  ^plaintiff* 

and  others  claiming  under  hitn  be  ^perpetually  enjoined  from 
e?er  setting  up  any  clfliTn  to  the  pi^ilMses;  and  for  other  relief.:  The 
court  below  found  in  favor  of  the  defendant,  and  against  the  plain- 
tiff,  and  rendered  judgment  accordingly^  except  that  the  court  held 
that  the  taxes  paid  by  the  plaintiff,  with  interest  thereon,  were  a  lien 
on  the  property,  and  ordered  that  the  defendant  pay  the  same.  The 
coort,  however,  allowed  interest  only  at  the  rate  of  seven  per  cent, 
per  annum.  The  plaintiff  now  brings  the  case  to  this  court,  claiming 
that  the  court  below  erred  in  almost  every  particular. 

*6ee,  also,  McEeen  v.  Haxtun,  35  Kan.  •698;  Kregelo  v.  Flint.  Id.  •S97;  Cart- 
wriffht  v.  McFadden,  posi*iyiO\  Flint  v.  Douglass.  28  Kan.  414;  Runell  v.  Hudson, 
Id.  101;  Belz  V.  Bird,  81  Kan.  146, 1  Pac.  Rep.  246;  Spaldltig  v.  Watson,  85  Kan. 
39, 10  Pac.  Rep.  105. 
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We  think  that  the  plaintiff's  tax  deed  is  irregnlar  and  voidable, 
and  that  the  oonrt  brio w  did  not  err  in  setting  it  aside.  Among  the 
nnmerous  alleged  irregularities  is  the  following :  The  sale  upon  which 
this  tax  deed  is  founded  was  of  only  one«half  of  the  tract  of  land  which 
had  previously  been  assessed  and  taxed  in  bulk.  That  is,  the  tax 
deed  is  for  forty  acres  of  land.  This  forty  acres  of  land  is  the  west 
half  of  an  eighty-acre  tract  of  land.  This  eighty-acre  tract  of  land 
was  assessed  and  taxed  in  bulk.  The  taxes  against  it  amounted 
to  $25.20.  These  taxes  were  never  paid.  The  county  treasurer  then 
sold  the  west  half  of  said  eighty-acre  tract  of  land  for  $9.53  of  said 
$25.20.  The  east  half  of  said  eighty-acre  tract  of  land  has  never 
been  sold  for  the  taxes,  and,  according  to  the  records,  the  taxes  on 
said  east  half  of  said  eighty-acre  tract  of  land  have  never  yet  been  paid. 
But  my  brethreu  say  that  that  makes  no  difference;  that  the  sale  of 
a  half  of  a  piece  of  land  taxed  in  bulk  would  be  voidable  whether  the 
taxes  supposed  to  be  due  on  the  other  half  had  been  paid  or  not;  that 
it  cannot  be  known  to  a  certainty  just  how  much  of  the  taxes  is  due 
on  one-half  or  the  other  half,  when  the  whole  is  taxed  in  bulk.  The 
tax  deed  in  controversy  wasexecuted  for  the  said  west  half  of  said  eighty  • 
acre  tract  of  land,  in  pursuance  of  said  tax  sale.  And  hence  said  tax 
deed  is  voidable,  and  may  be  set  aside  at  the  instance  of  the  original 
owner  of  the  land.  In  connection  with  this  question,  see  Cor- 
*478  bin  v.  Inslee,  ante,  *164;  Wall  v.  Wall,  124  *Mass.  66 ;  Fors- 
ter  v.  Forster^  (Sup.  Gt.  Mass.  Novembe^  term,  1879,)  11  Cent. 
Law  J.  408. 

The  only  other  question  which  we  need  to  consider  is  with  regard 
to  the  taxes  and  interest  which  the  defendant  should  repay  to  the 
plaintiff.  That  question  has  been  decided  in  the  case  of  Corbin  v. 
Toung,  ante,  *]98,  *202.  The  plaintiff  is  entitled  to  the  taxes  which 
be  has  paid,  and  all  interest  and  costs  as  allowed  by  law  up  to  th« 
date  of  the  tax  deed,  and  interest  at  twenty  per  cent,  per  annum  on 
that  amount  thereafter  up  to  the  date  of  the  rendition  of  the  judg- 
ment, and  interest  at  seven  per  cent,  per  annum  on  the  amount  of 
the  judgment  until  paid. 

The  judgment  of  the  court  below  will  be  modified  in  accordance 
with  this  opinion.  The  costs  of  this  court  will  be  equally  divided 
between  the  parties. 

(All  the  justices  concurring.) 


JOHK  W.  Wabnbb  V.  Bauokl  Bcoh] 

Jul;  TeriD,  1880. 

Le:  CompntBtioii  of;  Btatatory  Bole:  Attoohme 
ment  case  before  a  justice  ot  tbe  peace  against  a  dod 
the  continuance  for  service  by  publication  must  by  t 
riod  not  lees  than  tblrty  or  more  than  fifty  days."  j 
tory  rule  of  computing  time  obt^ns,  and  that  tbe 
mTtst  beexcluded,  but  the  day  of  trial  included.' 

Srror  from  Nemaha  district  oourt, 
Letion  upon  an  acoount  brooght  by  Boeher  agaii 
istiee  of  the  peace.  Trial  and  judgment  for  tb 
L879.  Thereafter  tbe  defendant  filed  hia  petiti 
trict  court,  wherein,  at  the  October  term,  1879,  t 
a  the  JQBtice  ^ere  affirmed.  Warner  bringB  the 
V,  a.  Sargeant  and  Oeo.  P.  Ukl,  for  plaintiff  in 

19    *Bbsveb,  3.    This  cause  was  began  befor 
peace  b;  eammons  and  attachment,  both  m 

eighth  da;  of  July,  1879.  The  summons  we 
nd."  Tbe  attachment  was  served  upon  the  cui 
onging  to  plaintiff  in  error.  Tberenpon  the  jus 
lee  to  A-uguBt  7,  1679,  and  on  that  day,  after  da 
tice  rendered  judgment  against  the  plaintiff  in  t 

horse  was  sold. 

rhe  only  question  presented  by  coansel  ia  whet 
a  prematurely  rendered.  The  atatnte  applicat 
he  justice  of  the  peace  ahall  continue  the  cause 
3  than  thirty  or  more  than  fifty  days."  Comp.  I 
5.  The  contention  of  counsel  is  thai  there  mi 
fB, — that  ie,  thirty  days  excluding  both  the  da; 
i  the  day  of  trial.  The  ordinary  rule  of  oomputai 
statute,  is  to  exclude  the  first  and  include  the  li 
79,  p.  700.  §  722.  If  this  rule  controlfl,  tbe  adjoc 
1  was  proper;  for,  in  July,  after  tbe  eighth  are  t 
i  the  first  seven  days  in  August,  including  io  thi 
trial,  make  up  the  thirty  days.  And  we  find  the 
tsaion  frequently  used  in  the  statute.  Thus,  a  s' 
DDnty  other  than  that  in  which  tbe  action  is  com 
e  in  not  lesB  than  ten  nor  more  than  sixty  di 
Teof.    Code,  §  61.     In  constructive  serriee,  the 

Tbe  Btatuto^  role  of  computation  obtains  in  respect  to 
1  of  notice  to  non-resident  defendsDis,  Beckwlth  v.  D 
aputation  tn  tax  proceedings.  Englisb  t.  Winiaimon, 
I.  214. 
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less  than  forty-one  days  from  that  of  the  first  pablioation.  Code,  { 
74.  A  summons  from  a  jostioe's  conrt  mast  be  retomable  not  more 
than  twelve  days  from  its  date.  Justices'  Act,  §  12.  Now,  are  all 
these  cases  outside  the  statutory  rule  of  computation?  It  will  be 
remembered  that  there  is  no  abstract  right  or  wrong  in  a^y  method 
of  computation.  It  might  be  to  exclude  or  inchide  both  terminal 
days,  or  to  exclude  one  and  include  the  other,  and  no  absolute  right 
trespassed  upon.  The  important  matter  is  certainty  and 
^480  ^uniformity.  And  a  statutory  rule  of  computation  sboold  be 
universally  enforced,  except  in  cases  where  a  differ^itY^nstrae- 
tion  seems  imperative.  As  to  the  time  of  filing  depositions,  each  an 
exception  seems  to  have  been  contemplated.  Garvin  v.  Jennerson,  20 
Kan.  371.  But  not  in  case  of  sales  upon  execution.  Northrop  v. 
Cooper.  28  Kan.  ♦432. 

There  is  no  reason  for  any  exception  in  the  ease  at  bar,  and  the 
language  does  not  by  its  recognized  and  accepted  meaning  compel  an 
exception.  Hence  none  should  be  enforced.  The  statutory  rule  should 
control,  and  that  sastains  the  judgment  below.  It  moet  therefore  be 
afiSrmed. 

(All  the  justices  concurring.) 


MoBBiB  Centbb  and  others  v.  B.  G.  MoQuwnv. 

July  Temi,  1880. 

Oamishment:  Prineipal  Debtor:  Becoming  a  Surety  Only.  M.,  as 
cashier  of  a  bank,  held  a  certain  promissory  note  against  C.,,and  C,  to 
secure  the  payment  of  the  debt,  executed  to  M.  a  chattel  mortgage  on 
some  cattle,  and  filed  the  mortgage  with  the  register  of  deeds,  and  noti- 
fied M.  thereof,  who  was  satisfied  therewith.  The  mortgage  was  irregu- 
lar, and  possibly,  if  considered  alone,  might  be  held  to  k^  void,  but,  con- 
sidering it  along  with  all  the  other  fads  of  the  case,  it  could  hardly  be 
considered  void.  Some  time  after  its  execution,  G.  sold  the  cattle  to  W., 
and  W.  agreed  to  pay  the  debt  for  which  said  note  and  mortgage  were 
given,  and  thereby  to  remove  the  mortgage  lien  from  the  cattle.  W., 
intending  to  pay  said  debt  and  to  extinguish  said  lien,  went  to  M.*8  bank, 
taking  sufficient  money  with  him  for  that  purpose,  and  called  for  the 
note  and  mortgage.  H.  not  being  in,  S.,  the  assistant  cashier  of  the  bank, 
who  had  sufficient  authority  therefor,  presented  the  note  and  agreed  to 
receive  the  money  due  thereon;  but,  not  having  the  mortgage,  W.  went 
out  of  the  bank  to  hunt  for  the  mortgage,  and  while  gone,  and  within  a 
few  minutes  after  leaving  the  bank,  was  garnished  at  the  instance  of 
H.,  a  creditor  of  C,  and  who  had  previously  had  notice  of  saM  mortgage 
and  of  the  arrangement  between  C.  and  W.  Held  that,  under  the  cir- 
cumstances of  this  case,  M.  became  entitled  to  receive  said  fund  in  the 
hands  of  W. ;  that  W.  became  the  principal  debtor  to  M.~,  with  C.  only 
as  a  surety;  and  that  the  said  sum  was  hot  subject  to  garnishment  at  th« 
time  the  garnishee  process  was  served  on  W. 


CENTER  V.  M'QUESTEN. 

"481      *Error  from  Franklin  diatriot  coart. 

Action  broDght  by  McQueeten  Bgainst  Williai 
promissory  note.  Tbereatter  Morris  Center,  Henry  C 
Hodges  were  made  parties  defendant.  The  nature 
the  fabts  appear  in  tbe  opinion,  and  in  the  case 
Qaesteii,  18  Kan.  476.  Trial  by  the  coart  at  the  Ja 
when  the  court,  npon  the  findings  of  fact  and  cc 
rendered  judgment  as  follows : 

"It  is  therefore  considered  bj  tbe  court  here  tbat  the  cli 
over  to  the  piaintifF,  B.  C.  McQneaten,  the  said  sum  of  I 
paid  into  court,  (the  said  plaintiff  waiving  interrat  therec 
same,)  and  that  the  plaintiff  do  recover  of  the  defendants 
Joshua  Hodgea,  Henry  Oenter,  and  Hoiria  Center,  his  coi 

The  defendants  excepted,  and  bring  the  case  her 
J,  H.  Goodin  and  A.  W.  Benson,  for  plaintiffs  in 
John  W.  De/ord,  for  defendant  in  error. 

Valbntinb,  J.  We  have  once  before  bad  tbis  c 
eration.  Centers.  McQuesten,  18  Kan.  47t},  At  tl 
ment  of  the  court  below  was  reversed,  and  the  oa 
farther  proceedings.  A  new  trial  was  had  in  the  e 
the  court  without  a  jury,  and  new  facts  were  elici 
the  court,  and  judgment  was  again  rendered  in  fa^ 
below,  B.  C.  McQuesten,  and  a  portion  of  defenda 
Morris  Center,  Henry  Center,  and  Joshua  Hodges 
case  to  this  court  for  review.  Tbe  findings  of  the  ( 
follows : 

"(1)  ThAt  on  the  fifteenth  day  of  January,  1874,  H.  ] 
and  (Idtvered  to  tlie  People's  National  Bank  of  Ottawa  th 
plaintiff's  petition;  that  said  note  was  duly  Indorsed  by  i 

inand  and  notice  waived. 
*482  *"(2)  That  tbe  maker  of  Sftid  note  paid  thereon 
the  sum  of  tlOO,  and  that  the  balance  of  said  nob 
"  f 8)  That  before  aald  note  became  due,  said  Coffgill  pi 
tiff  (who  WHS  the  cuahier  of  said  national  bank  and  cust 
for  an  extension  of  time  for  payment  thei-eof ,  and  offeree 
bya  chattel  mortgage  upon  cattle;  that  said  plaintiff  decli 
t«l  mortKAge  himself,  but  suggested  that  the  mortgage  u 
additional  indoner  to  be  furniBhed  by  said  CowgiU. 

"(4)  That  snid  CowglH,  on  the  same  day  of  tbe  paymei 
cuted,  and  on  the  twelfth  day  of  February  thereafter  cauf 
office  of  the  register  of  deeds  in  Douglas  county,  where 
and  where  said  cattle  then  were,  a  chattel  mortgage  to  ] 
bead  of  cattle,  for  the  purpose  of  securing  said  note,  and 
February  24th,  informed  aaid  plaintlfl  by  lettn  that  be  h 
by  such  chattel  mortgage. 

"(5)  That  afterwards,  on  the  ninth  day  of  March,  Iffi 
deliverd  to  defendant  Williams  53  head  of  cattle,  IncltH 
mortgaged  as  aforesaid,  and  upon  the  whole  of  which  catt 
Mxr  mortgagee  to  variaiis  parties. 
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"(6)  That  at  the  time  of  such  sale  and  delivery,  said  Williams  paid  to  said 
Cowgill  the  balance  of  the  purchase  money,  after  deducting  the  amount  due 
upon  the  several  mortgages  thereon,  including  the  mortgage  t^  the  plaintiff,  and 
also  paid  to  the  said  mortgagees  the  several  amounts  due  to  them  respectively, 
excepting  t!ie  amount  then  due  to  plaintiff  upon  the  note  aforesaid,  be.ing^  the 
sum  of  $506  which  said  sum  said  Williams  thereupon  agreed  with  said  Cow* 
gill  to  pay  to  said  plaintiff  in  full  for  the  remainder  of  the  oonsideration  for 
said  cattle. 

"(7)  Ttiat  at  the  sale  and  delivery  of  said  cattle,  the  mortgage  from  said 
Cowgill  to  the  plaintiff  was  by  said  Williams  and  Cowgill  spoken  of  and  rec- 
ognized as  a  vsUid  and  subsisting  lien  upon  30  head  of  said  cattle  so  purchased 
and  delivered ,  and  that  the  defendants  Hodges,  Morris  Center,  and  Henry  Center 
were  present  at  said  sale  and  delivery;  and  Monis  Center  was  told  by  said  Ck>w- 

gili  of  the  mortgage  to  plaintiff. 
*483      ''  (8)  That  afterwards  defendants  Joshua  Hodges,  Henry  *^Center,  and 
Morris  Center  severally  recovered  judgments  against  Cowgill,  the 
maker  of  the  note  in  the  petition  mentioned,  before  a  justice  of  the  peace  in 
Franklin  county, 

*'(9)  That  in  said  actions  attachments  were  duly  issued,  and  on  March  14, 
1874,  an  order  was  in  each  case  served  upon  defendant  Wilhams  to  s^pearand 
answer  as  garnishee,  but  that  prior  to  the  service  of  said  oi*der,  and  on  the 
fourteenth  day  of  March,  1874,  said  Williams  had  appeared  at  the  People's 
National  Bank  where  said  note  then  was  held,  and  called  for  the  said  note  and 
mortgage  to  pay  the  same. 

"(10)  That  the  vice-president  of  said  bank  presented  said  note  to  Williams 
for  payment,  and  said  Williams  was  then  ready  and  willing  to  pay  the  same, 
and  said  vice-president  was  ready  and  willing  to  receive  payment  thereon; 
but  said  Williams  required  also  the  chattel  mortgage  before  making  payment, 
and  left  the  bank  for  the  purpose  of  procuring  the  same  of  H.  S.  Deford»  the 
indorser  of  said  note,  and  while  on  his  way  to  said  Defordi  was  served  ^th 
said  garnishee  process  as  aforesaid. 

*'  (11)  Tliat  said  William  Williams  duly  appeared  and  answered  as  gpsu^ishee 
in  each  of  the  cases  of  Morris  Center  v.  H.  E.  Cowgill,  Henry  Center  v.  H. 
£.  Cowgill,  and  Joshua  Hodges,  v.  H.  £.  Cowgill,  before  said  justice;  that 
judgments  thereupon  were  duly  rendered  by  said  justice  in  said  cases  respect- 
ively, and  against  H.  £.  Cowgill  as  follows:  Morris  Center,  S152.85;  accruing 
costs,  .S3.65.  Henry  Center,  1(127.80 ;  accruing  costs,  82.00.  Joshua  Hodges, 
$275.40.  And  on  the  seventeenth  day  of  April,  1874,  said  justice  made  or- 
ders in  each  of  said  cases  that  the  garnishee,  Williams,  should  pay  into  said 
court  upon  said  judgments  and  as  such  garnishee  upon  his  said  answer,  the 
following  sums,  viz.:  In  case  of  Morris  Center,  8156.41;  in  case  of  Henry 
Center,  8129.80;  in  case  of  Joshua  Hodges,  $224.90.  That  upon  said  last- 
named  order  the  defendant  Williams,  out  of  money  in  his  hands  belonging  to 
Cowgill,  (other  than  the  said  fund  of  9506,)  paid  the  sum  of  $38,  leaving  the 
sum  of  $191.90  unpaid  on  said  order,  and  in  favor  of  Joshua  Hodges,  April 
22, 1874. 

'*(12)  The  court  further  finds,  as  matter  of  fact  that  the  said  defendant, 
William  Williams,  on  the  third  day  of  August,  1874,  deposited  with  the  cierk 
of  this  court,  subject  to  the  order  of  the  court,  the  sum  of  $506,  being  the 
balance  of  said  consideration  for  said  58  head  of  cattle  remaining  in  the  hands 

of  said  Williams  on  the  tenth  day  of  March,  1874. 
*484  *'*  ( 13)  That  from  the  said  order  of  the  justice  of  the  peace,  requiring 
said  William  Williams  to  pay  into  said  justice's  court  the  said  several 
sums  of  money  on  said  judgments  against  said  H.  £.  Cowgill,  said  William 
Williams  duly  appealed  to  this  court,  wherein  said  appeals  were  duly  dock^ 
eted,  and  were  by  the  said  plaintiffs  therein;  the  said  Henry  Center,  Morris 
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Center,  and  JoshUa  Hodges,  dismitsed  at  their  ooete,  reapeetiTelyt  on  the 
seventh  day  of  August,  1874." 

Of  the  findings  aboye,  No.  11  was  asked  hj  the  defendants  Morris 
Center,  Henry  Center,  and  Joshua  Hodges,  and  No.  12  was  asked  by 
the  defendant  William  Williams,  and  the  finding  No.  18  was  asked 
by  the  plaintiff. 

OONOLITSION8  OF  LAW. 

"(1)  That  by  the  arrangements  of  Williams  and  Gowgill  for  the  sale  and 
ddlTery  of  Mid  cattle,  and  the  agreement  of  said  Williams  to  pay  said  note  to 
McQucsten,  said  Williams  became  the  principal  debtor  to  McQuesten,  and 
Gowgill  became  his  surety;  and  that  thereupon  a  cause  of  action  arose, 
whereby  the  plaintiff  might  maintain  an  action  against  defendant  Williams 
for  said  sum  of  9506. 

*'(2)  That  the  plaintiff,  by  assenting  through  the  cashier  of  said  bank  to 
the  arrangement  made  for  Williams  to  pay  the  money  on  said  note,  adopted 
laid  contract  as  his  own;  and  it  thereby  became  as  binding  and  effectual  as 
ihouffh  he  had  originally  been  a  party  to  it. 

"(B)  That  the  plaintiff  is  entitled  to  recover  in  this  action  the  said  sum  of 
|50d,  and  interest  since  March  ,  1874,  against  defendant  Williams,  and 

that  defendants  Joshua  Hodges,  Morris  Center,  and  Henry  Center  have  not, 
oor  has  any  one  of  them,  any  interest  in  or  right  to  said  money  or  any  part 
thereof." 

The  said  note  was  for  $606,  executed  by  H.  E.  Cowgill,  payable  to 
H.  8.  Deford,  dated  January  16,  1874,  dae  forty  days  after  date,  in- 
dorsed in  blank  (with  the  exception  of  a  waiver  of  demand  and  no- 
tiee)  by  H.  S.  Deford,  and  held  by  the  plaintiff,  B.  G.  McQuesten, 
as  cashier  of  the  People's  National  Bank  of  Ottawa.  Deford  was 
merely  an  accommodation  indorser  for  Cowgill.  The  snm  of  $506 
was  dne  on  this  note  when  the  said  chattel  mortgage  was  executed, 
and  when  said  garnishment  proceedings  were  commenced.  We 
should  think  that  all  the  parties  had  notice,  actual  as  well 
*485  *as  constructive,  of  the  existence  of  said  chattel  mortgage  be- 
fore said  garnishment  proceedings  were  commenced.  Joshua 
Hodges  and  Morris  Center  certainly  had  such  notice,  as  was  shown 
by  their  own  testimony;  and  Morris  Center,  who  was  the  father  of 
Henry  Center,  seems  to  have  acted  for  and  as  the  agent  of  Henry 
Center.  Cowgill  executed  the  mortgage,  and  was  the  mortgagor ;  Will- 
iams agreed  to  pay  it;  and  McQuesten,  who  was  the  mortgagee, 
testifies  that,  after  receiving  Cowgiirs  letter  notifying  him  of  it,  he 
was  content  and  rested  securely.  The  mortgage  did  not  describe 
the  indebtedness  of  Gowgill  to  McQuesten  or  the  said  note  very 
accurately.  .  It  described  the  indebtedness  as  being  $500,  payable 
in  four  months,  according  to  the  tenor  of  a  note  then  delivered  and 
of  even  date  with  the  mortgage,  which  was  February  9,  1874.  The 
mortgage  was  executed  to  get  an  extension  of  time  for  the  payment 
of  this  note.  This  was  the  only  note  which  McQuesten  held  against 
CowgiU. 

We  think  the  judgment  of  the  court  below  must  be  affirmed.  It  is 
possible  that  no  single  fact  or  set  of  facts  less  than  the  whole  of  them 
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July  Term,  1880. 

1.  Quletlfg  Title:  Equity;  Unpaid  Taxea.  I^alntifl  v 
a  certain  tract  of  land.  The  taxes  were  ddlni)ueBt  f< 
iProceedinga  were  had  under  cliapter  39  (^  the  S§B8ioa  ] 
ppUect  tb€ee  taxee,  which  resulted  in  a  sale  and  ^leed  ol 
county.  Thereafter  the  county  conveyed  to  defendant, 
nent  or  tender  of  these  taxes,  plaintiff  commenced  his  a( 
title',  ffeld  that,  upon  the  maxim  that  lie  who  seeks 
equity,  the  action  oould  not  be  sustained,* 

*«7      ♦a.  :  Taxation:  Chapter 89, Laws  1B77,V 

ter  S9  is  chidlenged  as  nnoonstitutional.  If  this  be  i 
osodings  under  it  wer«  nulliUee,  void  upon  the  face  of  thf 
plaintiff  being  in  peaceable  possession,  there  ia  uo  occas: 
to  quiet  title.    Dougluss  v.  Nuzum,  16  Kan.  515. 

3.  :  Due  Frooesa  of  Law.    Said  chapter  39  is  not  ■ 

complaint  that  proceedings  under  it  are  not  du^  process  < 

4.  Taxation;  Judgment  under   Chapter  39,  Laws  XBI 

ings  under  that  chapter,  an  omission  from  the  title  of  tli 
description  of  the  land  and  the  name  of  the  owner  is  not 
renders  the  jndgment  raid  in  a  collateral  attack,  proridei 
the  land  was  fully  described  in  the  body  of  the  petition,  e 
and  l^al  service  was  made. 

5.  . — -:  Service  by  Publication :  Juriadiotion.    Whei 

presBly  authorizes  service  by  publication  of  notice  to  all  p 
in  lands  upon  which  tax  liens  are  sought  to  be  foreclos 
must  be  held  sufficient  to  sustain  the  jurisdiction,  althou 
a  resident  of  the  county,  and  not  personally  named  in  the 
wise  served  witb  process.  Gplf  R.  Oo.  v.  Sbepard,  S  Ki 
.V.  Fudge,  23  Kan.  •416. 

4,  _; :  Judgment.    Under  said  chapter  39,  a  failure  to 

of  the  true  owner  of  the  land  in  the  petition  and  judgmeu 
the  proceedings  or  render  the  judgment  void. 

Error  from  Greenwood  diBtrict  court. 

Action  bronght  by  Pritohsrd  against  Madien,  to  qi 
a  certain  tract  of  land  in  Greenwood  county.  Trial  I 
the  November  term,  1879,  and  judgment  for  the  defen 

McKenney  d  Kenner,  for  plaintiff  in  error. 

S.  N.  Wood  and  W,  C.  Campbell,  for  defendant  in  « 

Brewbb,  J.  In  the  year  1859  the  United  States  ii 
to  Benoni  Frito^ard  for  the  south  one-half  of  the  noi 

>  This  cue  referred  to,  Prltchsrd  v.  Qreenwood  Co.,  SO  Kan. 
Mkdren,  81  Kan.  88,  SPao.  Sep.  691. 
I  Befon  a  lall  ii  commenced  to  set  aside  a  taz-sala  certiOc 
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woald  aQthoriBe  an  affirmanoe.  Bat  taking  all  the  facts  together, 
we  think  the  jadgment  is  right,  and  shoald  be  affirmed.  Taking  this 
view  of  the  case,  it  would  be  useless  to  discuss  any  of  the  ^ts,  un- 
less we  disonss  the  whole  of  them ;  and  to  discuss  the  vhole  of  them 
would  require  too  lengthy  an  opinion.  The  mortgage  was  irregular, 
and  possibly,  if  considered  alone,  might  be  held  to  be  Toid,  yet,  con- 
sidering it  along  with  all  the  other  facts  of  the  case,  we  think  we 
could  hardly  declare  it  void;  and  Gowgill,  Williams,  and  McQuesten 
believed  it  to  be  valid.  Gowgill  and  William^  believed  it  to  be  a  valid 
and  subsisting  lien  on  thirty  head*of  the  cattle  which  Williams  bought 
of  Cowgill ;  and,  to  remove  that  lien,  it  was  agreed  that  Williams  should 
retain  $506  of  the  purchase  money,  and  pay  it  to  McQuesten,  the 
supposed  header  of  the  lien.  The  Centers  and  Hodges  knew  of  this 
arrangement.  For  the  purpose  of  paying  the  note  and  mortgage,  and 
of  extinguishing  said  lien,  Williams  went  to  the  People's  Na- 
*486  tional  Bank  of  Ottawa  to  see  McQues'^ten,  and  he  took  eaid 
$506  with  him.  McQuesten  was  out;  but  Sbiras,  the  vice-pres- 
ident and  assistant  cashier  of  the  bank,  the  officer  who  acted  for  and 
in  the  place  of  McQuesten  when  McQuesten  was  out,  and  who,  for 
the  purposes  of  this  case,  must  be  considered  as  the  agent  of  McQues- 
ten, was  in,  and  he  presented  the  note  to  Williams,  and  agreed  to 
take  the  money  from  Williams.  We  think  that  then,  if  not  before, 
McQuesten  became  entitled  to  the  money,  and  that  .then,  if  not  be- 
fore, Williams  became  the  principal  debtor  to  McQuesten,  and  that 
Cowgill  was  then  nothing  more  than  Williams*  surety.  After  this, 
and  within  a  few  minutes  thereafter,  and  while  Williams  was  haot- 
ing  for  the  mortgage,  he  was  served  with  the  said  garnishee  process. 
We  do  not  think  that  the  fund  in  his  hands  was  then  subject  to  gar- 
nishment; and  we  form  this  opinion  from  all  the  facts  of  the  case, 
and  not  from  any  isolated  facts.  In  the  case  of  Rogers  v.  GosaeU, 
58  Mo.  589,  it  was  held  that  '*it  is  now  the  prevailing  doctrine  that 
an  action  lies  on  the  promise  made  by  a  defendant  upon  a  vaUd  con- 
sideration to  a  third  person  for  the  benefit  of  a  plaintiff,  although  the 
plaintiff  was  not  privy  to  the  consideration."  58  Mo.  590,  and  cases 
there  cited.  "It  is  a  presumption  of  law  that,  when  a  promise  is  made 
for  the  benefit  of  a  third  person,  he  accepts  it,  and  to  overthrow  this 
presumption  a  dissent  must  be  shown."     58  Mo.  591. 

The  judgment  of  the  court  below  will  be  af&rmed* 

(All  the  justices  concurring.) 
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July  Term,  1880. 

1.  Quieting  Title;  Equity:  Unpaid  Taxes.  FlaintifP  was  the  owner  of 
a  certain  tract  of  land.  The  taxes  were  delinquent  for  seyeral  years. 
Proceedings  were  liad  under  chapter  39  of  the  Session  Laws  of  1877»  to 
cpllect  these  taxes,  which  reeqlted  in  a  sale  and  ^loed  of  the  land  to  the 
county.  Thereafter  the  county  conveyed  to  defendant.  Without  pay- 
ment or  tender  of  these  taxes,  plaintiff  commenced  his  action  to  quiet  nis 
title'.  Held  that,  upon  the  maxim  that  he  who  seeks  equity  must  do 
equity,  the  action  could  not  be  sustained.* 

^487      *2.  —:  Taxation:  Chapter  89,  Laws  1877,  Valid.   Said  chap- 
ter 89  is  challenged  as  unconstitutional.    If  this  be  so,  then  all  pro- 
oaedings  under  it  were  nulliti^,  void  upon  the  face  of  the  record;  and  the 
plaintiff  being  in  peaceable  possession,  there  is  no  occasion  for  an  action 
to  quiet  title.    Douglass  v.  Nuzum,  16  Kan.  515. 

Due  Process  of  Law.    Said  chapter  39  is  not  obnoxious  to  the 


8.  

complaint  that  proceedings  under  it  are  not  du^  process  of  law. 

4.  Taxation:  Judgment  under  Chapter  89,  Laws  1,877.  In  proceed- 
ings under  that  chapter,  an  omission  from  the  title  of  the  petition  of  the 
description  of  the  land  and  the  name  of  the  owner  is  not  such  a  defect  as 
renders  the  judgment  void  in  a  collateral  attack,  provided  it  appears  that 
the  land  was  fully  described  in  the  body  of  the  petition,  and  also  that  due 
and  legal  service  was  made. 

:  Service  by  Pablieation :  Jurisdiction.  Where  the  statute  ex- 
pressly authorizes  service  by  publication  of  notice  to  all  parties  interested 
in  lands  upon  which  tax  liens  are  sought  to  be  foreclosed,  such  service 
must  be  held  sufficient  to  sustain  the  jurisdiction,  although  the  owner  be 
a  resident  of  the  county,  and  not  personally  named  in  the  notice,  or  other- 
wise served  with  process.  Gplf  H.  CSo.  v.  Shepard,  9  Kan.  *647;  Fudge 
v.  Fudge,  23  Kan.  *416. 

Judgment.    Under  said  chapter  89,  a  failure  to  state  the  name 


5. 


6. 


of  the  true  owner  of  the  land  in  the  petition  and  judgment  will  not  vitiate 
the  proceedings  or  render  the  judgment  void. 


Error  from  Greenwood  district  court. 

Action  brought  by  Pritohard  against  Madren,  to  quiet  the  title  to 
a  certain  tract  of  land  in  Greenwood  county.  Trial  by  the  court  at 
the  November  term,  1879,  and  judgment  for  the  defendant. 

McKenney  d  Kenner^  for  plaintiff  in  error. 

S,  N.  Wood  and  W.  C.  Campbell,  for  defendant  in  error. 

Brewer,  J.  In  the  year  1859  the  United  States  issued  a  patent 
to  Benoni  Pritc|;iard  for  the  south  one-half  of  the  north  one-half  of 

^ThlB  case  referred  to,  Pritchard  v.  Greenwood  Co.,  36  Kan.  686;  Pritchard  v. 
Madren,  81  Kan.  88,  d  Pao.  Rep.  691. 

'  Before  a  salt  is  commenced  to  set  aside  a  tax-sale  certificate,  the  plaintifF 
should  pf 7  or  tender  all  taxes  embraced  therein  which  the  public  recoras  show 
are  valid,  and  which  he  is  under  obligation  to  pay.  Miller  v.  Zlegler,  81  Ean.  417, 
2  Pac.  Rep.  601. 
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the  sonth-west  one-fonrth  of  seotion  12,  township  22,  range  11,  the 
land  being  in  Greenwood  coanty,  Kansas,  and  being  the  land  in  con- 
troversy in  this  action.  On  the  fifteenth  day  of  January,  1870, 
*488  said  Benoni  Pritchard  and  ^Margaret  Pritchard,  his  wife,  made 
a  will  by  which  the  above-described  tract  of  land,  together 
with  other  property,  was  devised  to  Joseph  L.  Pritchard  and  Nar- 
cissa  Pritchard,  now  Narcissa  Bush,  wife  of  J.  W.  Bash.  Benoni 
Pritchard  died  about  the  last  of  January,  1870,  and  Margaret  Pritch- 
ard died  on  the  fourteenth  of  September,  1872.  The  will  was  pro- 
bated at  the  October  term,  1870,  of  the  probate  court  of  Greenwood 
county,  as  to  Benoni  Pritchard.  On  the  twenty-eighth  day  of  Oc- 
tober, 1874,  said  Narcissa  and  J.  W.  Bush  conveyed  their  interest 
in  said  tract  of  land  to  Joseph  L.  Pritchard,  by  warranty  deed,  which 
was  recorded  on  the  sixth  of  January,  1875,  in  said  eoanty.  On  the 
thirteenth  day  of  February,  1875,  said  Joseph  L.  Pritchard  conveyed 
said  tract  of  land  to  Horatio  Pritchard,  the  plaintiff  in  this  action, 
by  warranty  deed,  which  deed  was  recorded  on  the  sixteenth  of  Feb- 
ruary, 1875,  in  said  coUnty.  Plaintiff  has  been  in  continual  posses- 
sion of  said  tract  of  land  ever  since,  he  received  said  title  to  it. 

On  the  third  of  October,  1877,  the  following  entitled  action  was 
commenced  in  the  district  court  of  Greenwood  county,  Kansas,  under 
chapter  39  of  the  Session  Laws  of  1877,  tb-wit :  "The  Board  of  Coanty 
Commissioners  of  Greenwood  County  v.  The  North- West  Quarter 
of  Section  3,  in  Township  22,  Range  10,  and -other  Property,  and 
William  J.  Foster,  Joseph  Hall,  J.  W.  Tilton,  and  others  nnknown, 
and  all  Persons  having  or  claiming  an  Interest  therein."  To  the  pe- 
tition filed  in  this  action  an  exhibit  was  attached,  in  which  the  south 
half  of  the  north  half  of  the  south-west  quarter  of  section  12,  in  town- 
ship 22,  range  11,  was  described  as  the  property  of  Margaret  Pritch- 
ard. No  summons  or  notice  of  any  kind  whatever,  to  any  person  or 
thing,  was  issued  from  said  court  on  the  petition,  and  no  personal 
notice  served  upon  any  one.  The  notice,  however,  required  by  chap- 
ter 39  of  the  Laws  of  1877,  was  duly  published.  At  the  May  term, 
1878,  of  said  district  court,  judgment  was  rendered  by  the  court  in 
this  action,  in  which  it  was  adjudged  that  the  said  south  half  of  the 
north  half  of  the  south-west  quarter  of  section  12,  township 
*489  22,  range  11,  was  the  property  of  Margaret  Pritchard,  *and 
judgment  was  rendered  against  said  tract  of  land  for  the  sum 
of  $66.47,  and  for  costs;  and  it  was  ordered  that  said  tract  of  land 
be  sold  for  the  satisfaction  of  the  judgment,  and  the  overplus,  if  any, 
be  paid  to  said  owner.  An  order  of  sale  was  issued  thereon,  and  the 
sheriflF  sold  this  tract  of  land,  together  with  many  ctthers,  to  Green- 
wood county,  and  on  the  first  of  January,  1879,  he  executed  a  deed 
to  that  county  therefore,  which  was  duly  recorded  on  the  fifth  of  Feb- 
ruary, 1879.  On  the  twenty-eighth  day  of  January,  1879,  the  county 
conveyed  this  tract  of  land  to  Matthias  Madren,  the  defendant  herein, 
which  was  recorded  on  the  third  of  March,  1879.     On  the  third  of 
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July,  1879»  the  plaixiti£F  in  error  ebmmeDced  this  action  in  the  ooart 
below  to  qniet  his  title  to  the  said  soath  half  of  north  half  of  the 
south-west  fourth  of  section  12,  township  22,  range  11»  and  on  the 
fourteenth  day  of  November,  1879,  by  leave  of  courts  filed  an  amended 
petition ;  and  on  the  twentieth  of  that  month  the  ease  was  tried  by 
the  court  without  a  jury,  upon  the  amended  petition,  amended  an- 
swer to  amended  petition,  the  reply,  and  the  evidence,  and  a  judg- 
ment  rendered  for  the  defendant;  to  which  judgment  the  plaintiff 
then  and  there  excepted.  A  motion  for  a  new  trial  having  been  made 
and  overruled,  the  case  is  brought  to  this  court  for  review. 

It  is  not  alleged  in  the  petition,  nor  is  it  anywhere  disclosed  in  the 
record,  that  the  taxes  charged  up  against  this  land  were  illegal  in  any 
respect,  or  that  plaintiff  had  ever  paid  the  same,  or  made  any  tender 
of  them  to  the  county  or  defendant.     The  case  comes  before  us  upon 
tbe  claim  that  the  statute  referred  to  is  illegal,  and  that  the  proceed- 
ings under  it  gave  no  sort  of  title  or  interest  to  defendant.     Let  us 
stop  for  a  moment  to  consider  the  case  in  that  aspect  of  it.     Will 
the  mere  illegality  of  these  proceedings  sustain  an  action  to  quiet  title 
as  against  them  ?    In  the  cases  of  Lawrence  v.  Eillam,  11  Kan.  *499, 
and  Challiss  v.  Atchison  Co.,  15  Kan.  *49,  it  was  held  that  an  injunc- 
tion would  not  lie  to  restrain  tax  proceedings  without  a  prior  pay- 
ment or  tender  of  all  legal  taxes.     The  same  doctrine  was 
*490     ^carried  further  in  Enox  v.  Dunn,  22  Kan.  *683,  and  there 
it  was  decided  that  without  such  tender  an  action  to  quiet  title 
will  not  be  sustained  against  the  holder  of  a  tax  sale  certificate.     And 
in  Herzog  v.  Gregg,  23  Kan.  *726,  an  action  to  quiet  title  was  sustained 
as  against  the  holder  of  a  defective  tax  deed,  upon  proof  of  tender  of 
the  amount  of  the  legal  taxes  and  charges.     In  that  case  it  was  said 
that  in  "an  equitable  action,  the  party  claiming  the  title  sought  to  be 
quieted  should  receive  whatever  is  rightfully  due  from  the  plaintiff, 
before  such  title  is  disturbed."     See,  also,  Corbin  v.  Young,  ante,  198. 
It  would  seem  that  the  principles  upon  which  those  cases  were  de- 
cided are  controlling  here.     Taxes  are  a  lien  upon  real  estate,  made  so 
by  statute.     The  challenge  is  made  of  these  taxes.     They  were  legal 
and  valid,  a  just  lien  upon  this  real  estate.     Plaintiff  claiming  to  be 
the  owner  of  the  land,  does  not  pretend  to  have  paid  them,  and  yet 
asks  a  court  of  equity  to  cast  off  as  a  cloud  upon  his  title  the  proceed- 
ings had  by  the  public  to  collect  them.     Is  not  the  rule  just  and  right, 
as  well  as  universal,  that,  where  a  charge  upon  real  estate  is  shown 
to  be  legal  and  fair, — one  that  equitably  should  be  paid  by  the  owner 
of  the  real  estate, — no  action  will  be  sustained  in  a  court  of  equity 
to  restrain  proceedings  to  enforce  and  collect  that  charge,  or  to  set 
aside  a  title  founded  upon  such  proceedings,  without  a  prior  payment 
or  tender  of  the  amount  of  such  charge? 

But  it  may  be  and  is  said  that  the  act  under  which  these  proceedings 
were  had  is  unconstitutional ;  that,  therefore,  the  proceedings  are  nul- 
lities, and  the  county  may  again  attempt  to  collect  this  tax,  even  if 
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tender  and  payment  had  been  made  to  defendant,  and  bo  the  plaintiff 
be  compelled  to  pay  twice.  If  this  were  true,  then  the  deed  woald  be 
void  upon  its  face,  would  neyer  start  the  statute  of  limitations  to  run, 
and  what  need  would  there  be  of  this  action  to  quiet  title?  Plaintiff 
being  in  possession,  no  action  is  necessary  to  protect  his  possession, 
and  proceedings  under  an  unconstitutional  and  7oid  statute  will  never 
of  themselves  ripen  into  a  title  by  lapse  of  time.  It  would 
*491  seem  that  the  very  argument  in  *favor  of  the  unconstitutional* 
ity  of  the  statute  is  an  argument  against  the  necessi^  of  this 
action.     Douglass  v.  Nuzum,  16  Kan.  515. 

Is  the  statute,  however,  unconstitutional  ?  We  shall  consider  upon 
this  question  only  the  objections  which  are  presented  by  counsel.  We 
do  not  consider  it  our  duty  to  search  for  defects;  and  the  objection 
raised  by  the  learned  counsel  is  not  good.  They  challenge  the  act 
on  the  ground  that  the*  proceedings  under  it  are  not  due  process  of 
law.  The  substance  of  the  statute  is  this :  While  the  ordinary  pro* 
cess  for  the  coUection  of  taxes  is  by  sale  by  the  treasurer,  this  stat- 
ute  authorizes  the  county,  in  case  of  failure  to  collect  by  the  ordinary 
process,  to  foreclose  the  tax  lien  by  proceedings  in  the  district  court. 
Is  not  this  due  process  of  law  ?  Is  there  any  constitutional  require- 
ment or  inherent  necessity  compelling  the  collection  of  taxes  by  the 
single  process  of  sale  by  county  officers  ?  Clearly  not.  The  method 
of  collection  is  not  prescribed  in  the  constitution,  but  is  left  to  the 
legislative  discretion;  and  because  one  method  has  hitherto  been 
adopted,  is  no  limitation  on  the  power  to  adopt  another.  There  is  no 
inherent  vice  in  collecting  taxes  by  judicial  proceedings  in  the  courts^ 
instead  of  by  summary  process  of  sale  by  county  officials.  The  leg* 
islaturemay  adopt  either  or  both.  A  collection  in  either  way  is  by 
due  process  of  law.  A  tax,  when  duly  levied,  becomes  a  lien  upon 
the  land,  which  may  be  enforced  in  such  manner  as  the  legislature 
shall  prescribe.  The  mere  remedy  is  always  within  legislative  con* 
trol.     A  change  in  it  disturbs  no  vested  rights. 

Again,  objection  is  made  to  the  proceedings  in  this  case,  and  the 
judgment  rendered,  on  the  ground,  principally,  that  neither  the  land 
nor  the  owner  was  named  in  the  title  of  the  petition;  that  in  the  body 
of  the  petition  and  the  judgment  the  land  is  alleged  and  found  to  be 
the  property  of  another  than  the  real  owner;  and  also  because,  while 
the  owner  was  a  resident,  the  only  notice  given  was  by  publication. 
Neither  of  these  grounds  of  objection  is  well  taken.  The  col* 
*492  lection  *of  taxes  is  a  proceeding  in  rem.  The  land  and  the  de* 
linquent  taxes  are  correctly  described  in  the  body  of  the  petition 
and  in  the  publication  notice.  And  even  iii  an  ordinary  action,  an 
omission  of  the  name  of  a  defendant  from  the  title  of  the  petition, 
when  the  same  duly  appeared  in  the  body  thereof,  and  he  was  duly 
served,  would  not  render  the  judgment  void  in  a  collateral  attack. 
So  here,  however  defective  the  title  may  be,  if  the  petition  fully  and 
clearly  states  all  the  facts  constituting  a  cause  of  action  against  thia 
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partionlar  tract  of  land^  facts  sufficient  to  jaetify  a  decree  of  foreelos- 
ure  aiJ^inst  it,  and  due  and  legal  service  of  all  process  or  notice  re- 
qnired  is  made,  the  jurisdiction  of  the  court  is  complete,  and  its  judg- 
ment is  not  open  to  collateral  attack.  That  the  notice  required  by  this 
stataie  is  sufficient  must  be  affirmed  upon  the  auth6rity  of  the  cases 
of  Galf  B.  Go.  y.  Shepard,  9  Kan.  *647;  Fudge  v.  Fudge,  2S  £an. 
"^416, — ^in  the  opinion  in  the  first  of  which  cases  the  matter  is  dis- 
cussed and  authorities  cited. 

As  to  the  misdescription  of  the  owner  of  the  land  in  the  petition 
and  judgment,  no  sale  for  taxes  is  vitiated  by  a  failure  to  enter  the 
name  of  the  true  owner  of  the  land  on  the  tax-roll.  Gomp.  Laws 
1879»  p.  963,  §  118.  Neither  is  the  name  of  the  owner  required  in 
proceedings  under  said  chapter  89,  §§  1,  4.  That  act  contemplates 
proceedings  in  rem,  provides  for  notice  to  all  persons  interested,  and 
that  all  persons  interested,  whether  named  or  not,  shall  be  deemed  to 
be  defendants,  and  bound  by  the  judgment.  Whatever  right  of  re- 
demption from  a  sale  under  the  provisions  of  that  chapter  may  exist 
in  a  case  of  a  misdescription  of  the  owner, — and  as  to  that  we  need  not 
inquire  in  this  case, — it  cannot  be  held  that  the  judgment  is  thereby 
rendered  void. 

We  have  considered  the  various  questions  presented  by  counsel, 
though  the  first  two  matters  really  decide  the  case*  The  judgment 
will  be  affirmed. 

(All  the  justices  concurring.) 


*493        *W.  8.  Jenkins  r.  Mosieb  T.  Green  and  others. 

July  Term,  1880. 

Process :  Control  of  Court  over.  The  district  court  has  general  control  of 
its  process  to  protect  .against  injustice;  and  where  a  party  seeks  such 
process  under  a  mistaken  notion  as  to  its  effect  and  proceedings  under  it, 
the  court  may  set  aside  such  process  and  the  proceedings  thereon  when 
all  costs  thereof  are  paid  by  the  party,  and  when  such  setting  aside  works 
no  wrong  to  the  suh^tantial  equitable  rights  of  the  adverse  party* 

Error  from  Sedgwick  district  court. 

The  facts  appear  in  the  opinion,  and  in  the  case  of  Jenkins  v.  Green» 
22  Ean.  *562.  At  the  May  term,  1880,  of  the  district  court,  Green 
and  two  others,  as  plaintiffs,  had  judgment  against  Jenkins,  defend- 
ant,  who  brings  the  case  here. 

Outhr%€  d  Brawn  and  O.  if.  English,  for  plaintiff  in  error. 

Sluss  <t  Hation,  for  defendants  in  error. 

Bbswbb,  J.    This  case  was  before  this  court  under  the  aboye  title, 
and  was  decided  at  the  July  term,  1879.    Jenkins  v.  Green«  22  Kan. 
V.24K— 23 
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*569.  The  erm  eomplained  of  was  in  tiie  application  of  the  sor- 
plas  proceeds  arising  from  the  sale  of  real  estate  sold  apon  execation. 
The  sale  had  been  confirmed  on  application  of  both  phuntifb  and  de- 
fendant. The  court  allowed  the  surplas  to  be  applied  to  the  payment 
of  a  certain  mortgage  opon  the  real  estate.  The  defendant,  Jenkins, 
prosecuted  his  petition  in  error  in  this  conrt^  and  that  order  of  the 
coart  below  was  reversed.  The  plaintiff  in  error  (defendant  in  the 
court  below)  moved  the  district  court  to  spread  the  mandate  of  this 
court  on  its  record,  and  to  enter  an  order  that  the  sheriff  pay  to  him 
the  surplus  proceeds,  in  accordance  with  the  opinion  of  this  coart. 
The  plaintiffs  below  (defendants  in  error  here)  interposed  a  motion 

for  leave  to  file  a  motion  to  withdraw  their  motion  for  con- 
*494    firmation  of  said  sale,  and  to  move  the  ^coart  to  set  aside 

said  order  of  confirmation.  The  defendant  below  (plaintiff 
here)  objected  to  the  filing  or  hearing  of  aaid  motion,  for  the  reason 
that  the  motion  bad  already  been  adjudicated  at  the  instance  of  boto 
plaintiffs  and  defendant.  Defendant's  objections  were  overrnled, 
and  he  excepted,  and  the  said  motion  was  filed  and  taken  np  for  hear- 
ing, and  the  grounds  of  said  motion  were  alleged  to  be — 

"That,  at  the  time  of  the  levy  of  the  executions  under  which  the  said  sale 
was  made,  the  defendant,  W.  S.  Jenkins,  was  a  non*reaident  of  the  state  of 
Kansas,  and  no  service  of  summons  or  other  process  oould  be  had  upon  him 
in  this  state;  that  at  the  time  of  the  levy  of  said  executions  and  of  said  sale, 
and  ever  since  then,  there  was  and  is  existing  in  full  force  and  unsatisfied  a 
mortgage  upon  said  property  by  the  defendant,  Jenkins,  and  his  wife,  to  se- 
cure the  sum  of  Sl>500;  that  after  said  levy  the  property  was  appraised  at  its 
real  value,  without  regard  to  the  existence  of  the  mortgage;  that,  before  and 
at  the  time  of  said  sale,  the  plaintiffs  were  informed  and  believed  that  it  had 
been  decided  by  the  district  court  that,  where  mortgaged  property  was  levied 
on  under  execution,  and  appraised  and  sold  at  and  for  its  real  value,  the  court 
had  the  power  to  order  the  application  of  the  proceeds  of  such  sale  to  the  ex- 
tinguishment of  the  mortgage  incumbrance;  that  the  supreme  court  had  not 
yet  decided  that  this  is  not  the  law;  that  the  plaintiffs  caused  said  levy  to  be 
made,  and  made  said  purchase,  and  entered  said  motion  for  confirmation,  re- 
lying on  the  fact  that  such  decisions  had  been  made,  and  that  such  would  be 
the  practice;  that  under  the  decision  of  the  supreme  court  made  in  this  action 
since  said  sale,  and  since  said  motion  for  confirmation,  it  has  been  established 
to  be  the  law  of  this  state  that  the  proceedings  of  the  sheriff  in  making  such 
sale  were  irregular  and  illegal,  and  this  court  had  and  has  no  power  in  cases 
of  this  character  to  order  the  application  of  the  proceeds  of  sale  to  be  applied 
to  the  extinguishment  of  prior  incumbrances;  that  at  the  time  of  said  levy, 
and  at  the  time  of  said  sale,  and  at  the  time  of  the  filing  of  said 
*495  ^motion,  and  at  this  time,  the  said  property  was  and  is  worth  no 
more  than  fifteen  hundred  dollars.." 

The  motion  of  the  defendants  in  error  (plaintiffs  below)  eanj^  on  to 
b^  heard,  and  plaintiffs  offered  in  evidence  certain  affidavits,  to  which 
the  defendant  bdow  (plaintiff  here)  objected.  His  objections  were 
overruled,  and  he  excepted.  The  court  thereupon  allowed  said  mo- 
tion for  confirmation  to  be  withdrawn,  and  the  defendant  excepted. 
And  the  court  then  vacated  and  set  aside  the  order  confirming  said 
sale,  and  defendant  excepted.     The  court  then  set  aside  said  sale, 
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"because  said  sale  was  contrary  to  tbe  Btatatae  in  sue 
ami  provided,"  and  defendant  again  excepted,  Tbe  coi 
the  motion  of  defendant  for  tbe  payment  to  bim  of  the 
eeeds,  and  be  again  excepted,  and  brings  the  rulings  ol 
eoart  again  before  this  aonrt  for  reviev. 

We  do  not  think  tbe  absence  of  the  defendant  ^m  tl 
any  figure  in  the  case.  We  do  not  think  tbe  power  of  the 
section  481  and  following  of  the  Code  is  defeated  by  the  I 
fendant  to  appear  in  response  to  the  order.  Tbe  queatii 
terest  may  be  determined,  although  he  fails  to  appear 
served  Dpon  him.  The  real  question,  stripped  of  allextr 
is  this  :  When  a  party  applies  to  and  obtains  from  a  coar 
under  a  mistaken  notion  of  the  effect  of  such  process  i 
ceediogs  nnder  it,  under  what  oiroumstances  and  upon  wh. 
may  be  obtain  a  revocation  of  that  process,  and  a  setting 
proceedings?  We  think  two  things  must  concur:  Fin 
pay  all  the  costs  of  such  process  and  proceedings;  and, 
revocation  and  setting  aside  sbould  not  work  wrong  and 
the  substantial  equitable  rights  of  the  adverse  party, 
two  conditions  we  tbink  a  court  may  properly  entertain 
tion,  and  that,  although  it  may  in  the  first  instance  ha 
the  prooesB  and  confirmed  the  proceedings.  This  last  e 
for  consideration  at  our  hands  in  the  present  ca. 
*496  substantial  equitable  rights  of  the  defendant  (plain 
prejudiced  by  the  setting  aside  of  the  proceedings 
not.  He  held  the  legal  title  to  certain  real  property ;  that 
incambered  by  a  mortgage.  His  interest  therein,  thus  b 
all  that  was  in  fact  available  for  the  discharge  of  this  jut 
The  value  of  that  interest  was  all  that  in  equity  he  could 
be  applied  in  discharge  o^  the  judgment.  There  is  : 
compelling  tbe  judgment  creditor  to  pay  his  mortgage  del 
pel  that,  would  make  the  processes  of  tbe  law  instrumente 
And  tbe  aim  of  the  law,  and  all  proceedings  under  it, 
substantial  justice.  While  regularity  of  proceeding  is 
ran  essential  to  justice,  yet  a  court  Ijas  and  must  have  t 
control  of  its  process,  to  prevent,  in  exceptional  cases, 
that  [^ocess,  to  the  accomplishment  of  wrong  and  inju 
to  insist  tbat  the  plaintiffs  must  abide  by  their  mistake 
tbe  process  to  the  success  of  injustice.  To  relieve  a  part 
take  is  simple  justice.  The  defendant  is  in  no  worse  co 
if  tbe  mistake  bad  not  been  made.  His  real  interest  in  I 
still  be  appropriated  to  the  payment  of  the  judgment  debt 
all  that  in  equity  he  ought  to  ask ;  and  we  tbink  a  court  1: 
trol  of  its  prooeas  tbat  it  may  prevent  its  use  for  injusti 
notwithstanding, any  miatake  of  tbe  party  seeking  snob 
follows,  therefore,  that  in  the  main  tbe  eoart  did  not  e 
aside  tbe  sale  or  proceedings  under  the  ex^cation. 
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As  to  costs,  it  appears  that  the  court  taxed  the  costs  of  the  sale  to 
plaintiffs.  We  do  not  think  this  was  enough.  It  would  seem  right 
that  all  costs  of  the  execution  and  sale  and  subsequent  motions  oon- 
corning  the  sale  should  be  paid  by  them.  In  other  words,  thai  the 
parties  should,  in  the  matter  of  costs,  be  put  back  into  the  position 
in  which  they  were  at  the  time  the  execution  was  sued  out.  To  that 
extent  the  order  of  the  district  court  will  be  modified ;  otherwise  it 
will  be  affirmed.    The  costs  of  this  court  will  be  divided. 

(AU  the  justices  concurring.) 


•497  ♦x.  B.  SwEBT  V.  F.  G.  Hentio  and  othenu 

July  Term,  1880. 

limitations :  Judgment :  Case  Stated.   Plaintiff,  in  1874,  was  an  aeeom- 

modation  indoiser  upon  a  note  belonging  to  defendant.  The  maker  waa 
insolvent.  Suit  was  brought.  Plaintiff  interposed  no  answer.  Upon 
request  of  defendant,  plaintifP,  pending  the  suit,  paid  seTeral  hundred  dol- 
lars, upon  defendant's  promise  to  credit  it  on  the  claim,  and  take  judg- 
ment for  the  balance  oi^.  Notwithstanding  this,  defendant  took  judg- 
ment for  the  face  of  the  paper,  of  which  fact  i%UntifE  soon  had  knowledga 
Calling  defendant's  attention  thereto,  he  promised  to  correct  the  error, 
and  allow  the  payment  on  the  final  settlement  of  the  judgment  Several 
payments  were  made  from  time  to  time,  and  this  promise  was  frequently 
repeated,  but  no  correction  was  ever  made.  Defendant  was  the  attorney 
of  a  company  of  which  plaintiff  was  president.  They  occupied  the  same 
(^ce,  and  had  intimate  personal  and  business  relations,  in  the  latter  of 
which  defendant  was  plaintiff's  confidentiid  advise.  After  over  four 
years  had  passed,  defendant  refused  to  credit  the  judgment  with  this  prior 
payment,  and  demanded  the  full  amount  due  upon  its  face.  Heldt  in  an 
action  brought  by  plaintiff  to  compel  the  credit  of  this  amount,  and  re- 
strain the  collection  of  the  judgment  therefbr,  that  the  statute  of  limita- 
tions was  a  bar  to  any  relief.    [Noble  v.  fiutler,  25  Kan.  *645.] 

Error  from  Shawnee  district  court. 

Injunction  brought  by  Sweet  against  F.  G.  Hentig,  A.  H.  Hen- 
tig,  and  W.  B.  Disbrow,  as  sheriff,  etc.,  to  restrain  the  collection  of 
the  remainder  apparently  due  defendant  F.  G.  Hentig  upon  a  certain 
judgment  against  the  plaintiff,  and  to  obtain  an  order  that  the  said 
F.  G.  Hentig,  for  himself  and  as  attorney  for  A.  H.  Hentig,  enter 
upon  the  records  of  the  court  aforesaid,  full  satisfaction  of  said  judg- 
ment. Trial  at  the  May  term,  1880,  of  the  district  court,  and  judg- 
ment for  the  defendant. 

Rossington  d  Smith,  for  plaintiff  in  error, 

Hentig  d  Sperry,  for  defendants  in  error. 

*408    *Brbwbb,  J.    This  is  a  case  in  which,  to  a  charge  of  conduct 

unprofessional  and  dishonest,  the  defendant  pleads  the  statute 

of  limitations  as  the  single  barrier  to  plaintiff's  right  to  relief.    The 

facts  are  these :  In  1874,  [daintiff  was  an  accommodation  indoiser 
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upon  a  note  ezeonted  to  the  brother  of  defendant,  bat  which  in  faet  be* 
longed  to  defendant.  Suit  was  brought  upon  this  note.  Pending  the 
suit,  at  the  request  of  defendant,  plaintiff  paid  him  several  hnndred 
dollars,  opon  his  promise  to  credit  that  amount  upon  the  claim,  and 
take  judgment  for  only  the  balance.  There  being  no  defense,  no  an- 
8wer  bad  been  interposed.  Notwithstanding  the  receipt  of  the  money 
and  the  agreement,  defendant  took  judgment  for  the  whole  amount  due 
apon  the  face  of  the  paper.  The  maker  being  insolvent,  the  princi- 
pal burden  of  payment  rested  upon  the  plaintiff.  Soon  after  the  en- 
try  of  judgment,  plaintiff  ascertained  that  it  bad  been  entered  for 
the  wrong  amount,  and  spoke  about  it  to  defendant,  who  promised 
to  make  the  correction,  and  allow  the  prior  payment  in  the  final  set- 
tlement of  the  judgment.  Payments  were  made  from  time  to  time, 
and  the  defendant  frequently  repeated  his  promise.  This  ran  along 
until  over  four  years  had  passed,  when  defendant  refused  to  credit 
that  payment,  and  demanded  the  full  balance  due  upon  the  face  of 
the  judgment.  True,  defendant  offered  to  credit  the  payment,  pro- 
vided plaintiff  would  pay  an  exorbitant,  illegal,  and  usurious  inter- 
est, to- wit,  18  per  cent,  per  annum;  but  the  condition  was  simply  a 
different  manner  of  expresising  the  refusal.  Thereupon  plaintiff,  after 
payment  of  all  save  a  sum  equal  to  the  amount  paid  before  judgment 
and  improperly  incorporated  in  it,  brought  injunction  to  stay  the  fur- 
ther eolleetion.  Upon  these,  facts  alone  plaintiff  does  not  question 
the  Bofficiency  of  the  statute  of  limitations  as  a  defense.  He  knew 
of  the  wrong  shortly  after  its  perpetration,  and  for  many  years  took 

no  legal  measures  to  redress  it.     His  action  was  one  for  relief 
^499    on  the  ground  *of  fraud,  and  he  did  not  commence  it  within 

two  years  from  the  discovery  of  the  fraud.     Young  v.  Whit- 
tenhall,  15  Kan.  *579. 

But  the  contention  is  that  this  is  a  peculiar  case;  that  other  facts 
appear  which  excuse  plaintiff's  delay,  and  give  him  a  right  to  relief, 
notwitnstanding  the  lapse  of  time.  These  facts  are  that  defendant 
was  the  attorney  of  the  Kansas  Loan  &  Trust  Company,  of  which 
pUintiff  was  president,  and,  to  quote  from  the  petition,  ''that,  on  ac- 
<;oant  of  such  relationship,  the  said  F.  6.  Hentig  occupied  a  very  close 
and  confidential  business  relation  with  this  plaintiff,  occupying  the 
samft  oflBce  as  the  Kansas  Loan  &  Trust  Company,  and  as  this  plaintiff 
did ;  that  for  some  years  previous  there  were  intimate  relations  in  finan- 
cial transactions  between  said  F.  O.  Hentig  and  this  plaintiff,  and  said 
Hentig,  on  account  of  these  associations  and-  transactions,  had  been 
and  was  a  confidential  adviser  of  this  plaintiff;  and  said  plaintiff  fur- 
ther avers  that,  on  account  of  said  intimate  and  confidential  relation- 
ship existing  between  said  F.  O.  Hentig  and  this  plaintiff,  that  said 
plaintiff  had  a  right  to  and  did  rely  upon  the  representations  made 
by  the  said  F.  G.  Hentig,  that  said  payment  so  as  aforesaid  made 
would  be  credited  upon  the  judgment  rendered  in  said  action,  and  that 
on  account  of  such  reliance  this  plaintiff  did  not  move  to  set  aside 
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Bsid  j  odgment  and  have  said  credit  allowed.  And  said  plaintiff  farther 
averaand  believes  that  said  Hentig  made  the  representations  bereto- 
foea.iet  ap»  and  used  his  confidential  relation  with  the  intent  to  mis- 
lead this  plaintiff  and  to  defraud  him  of  his  rights  in  the  premises, 
and  to  prevent  said  plaintiff  from  having  said  judgment  opened  up 
and  set  aside.  ** 

Do  these  facts  take  the  case  out  of  the  general  rule?    They  doubt- 
less paint  with  a  deeper  shade  of  black  the  moral  qualities  of  defend- 
ant's acts,  but  do  they  prolong  or  increase  plaintiff's  legal  or  equi- 
table rights?     The  question  is  not,  ought  the  defendant  to  suffer  for 
his  misdeeds? —  for  in  all  cases  of  fraud  the  wrong-doer  de- 
*500     serves  punishment,  no  mat*ter  when  the  fraud  was  committed, 
—  but,  may  the  plaintiff,  who  knows  of  a  wrong  committed 
upon  him,  excuse  his  delay  in  seeking  redress  by  the  wrong-doer's  prom- 
ises to  repair  the  wrong,  and  the  intimate  personal  relation  subsist- 
ing between  himself  and  such  wrong-doer?     We  do  not  understand 
that  the  defendant  was  the  attorney  of  plaintiff,  and  certainly  not 
in  this  transaction.     He  was  the  attorney  of  a  company  of  which 
plaintiff  was  president.    They  occupied  the  same  office,  had  intimate 
personal  and  businessrelations,  and  in  business  transactions  defendant 
was  his  confidential  adviser.     In  the  particular  matter  in  dispute, 
their. juiterests  were  opposed;  yet,  because  of  their  intimacy  in  other 
matters,  plaintiff  relied  upon   defendant's  promises,  to  rectify  the 
wrong.    There  was  no  trust  relationship  in  this  transaction.    Each 
knew  that  in  this  they  occupied  antagonistic  positions.     Yet  gener- 
ally they  were  intimate  friends.     The  plaintiff  trusted  his  friend, 
and  that  friend  betrayed  him.     We  wish  that  we  could  see  our  way 
clear  to  interpose  the  strong  arm  of  the  law,  and  give  redress.    But 
we  cannot  see  anything  to  justify  us  in  declaring  this  outside  the  gen- 
eral rule.    Take  an  illustration  or  two :  Suppose  defendant  owed  plain- 
tiff on  a  note  or  account;  because  of  their  intimate  personal  relations, 
plaintiff  delays  suit,  trusting  to  defendant's  repeated  parol  promises 
to  pay,  till  the  statute  of  limitations  has  run;  can  the  courts,  because 
of  defendant's  perfidy,  disregard  the  statute,  and  enforce  the  collec- 
tion ?     Or,  suppose  the  defendant,  as  attorney  for  plaintiff,  had  col- 
lected money  for  his  client :  could  the  client,  aware  of  this  collection, 
through  friendship,  delay  proceedings,  and  still  get  aronnd  the  'stat- 
ute?   Though  wrong  and  injustice  may  result  in  individual  cases, 
yet  public  policy  upholds  this  statute  of  repose.     Exceptions  mast 
rest  upon  some  established  principles;  and  a  mere  betrayal  of  friend- 
ship, a  breach  of  obligations  resting  upon  intimate  business  relations 
outside  of  the  particular  transaction,  is  not  sufficient  to  establish  an 
exception.    Even  in  criminal  prosecutions,  time  is  an  essential 
*50r    factor;  no  less  so  in  the  enforcement  of  civil  rights.     *And 
while  we  regret  the  result,  we  can  only  say,  italex$cnpta  e$t. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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EiNaAS  CiTT,  Ft.  S.  *  G-.  R.  Co.  v.  Jobs  B 
July  Term,  1880. 

1.  BallToads;  Stock  Law  of  1874.  Wbeie  the  OTidsnc 
demantl  for  the  killing  of  stock,  under  ttie  provisions 
Lawa  of  1874,  is  conHicting,  and  sufficient  evidence  i: 
tb  sualain  the  demand,  the  finding  of  the  trial  court 
made  will  b«  npheld. 

a. :  Contributory  Vegllgenoe ;  Swine  at  Iiarge 

company  is  not  guilty  of  n^llgenoe  in  falling  to  pm 
awine,  in  a  township  where  they  are  not  permitted  t 
it  appeus  from  an  agreed  statement  of  facts  that  i 
the  negligence  of  the  rttilroad  company  in  such  town 
appears  tliat  the  negligence  of  the  owner  In  permittin 
at  large,  in  violation  of  section  46,  c.  106,  Comp.  Iam 
directly  to  the  Injury,  btld,  the  negligence  of  the  defe 
the  negligence  of  the  plaintiff,  and  the  owner  could 

8.   .  TheproviBionaof  section  l,o.63,LawBOf  1870, 

784,  Comp.  Lriws  1679,)  have  not  wiped  out  contribut 
defense  in  actions  against  railroad  corapaniea  for  dai 
property,  reauJting  from  negligence  on  the  part  of  sui 

Error  ftom  Linn  district  oonrt. 
Action  brongbt  b;  MoHenry  af^inst  the  railroad 
eovei  damogSB  for  killing  a  eow  and  two  bogs  beloi 
Trial  by  the  conrt  at  the  April  term,  1880,  when  tb 
the  plaintiff  $25  damages  for  the  cow  killed  as  alleg 
$8.50  for  one  hog  killed,  and  f  35  as  atton 
"503     ment  aooordingly  for  "the  plaintiff. 
Blair  d  Perry,  for  plaintiff  in  error. 
Stephen  H.  Allen,  for  defendant  in  error. 

HoBTON,  C.  J.  This  was  an  aotion  nnder  the  rf 
of  1874,  to  reeover  for  the  killing  of  a  aow  and  two 
tioQ  contained,  also,  allegations  of  nsgligence  and 
the  part  of  the  railroad  company.  The  plaintiff  in 
errors:  Firtt,  that  no  legal  demand  was  ever  mad< 
the  railroad  company;  and,  second,  that,  under  tt 
road  company  is  not  liable  for  the  bogs,  even  if  a  di 
The  evidence  tending  to  show  a  demand  on  the  par 
the  animals  was  as  follows.     John  MoHenry  teatifii 

"I  am  the  plaintiff  in  this  action.  I  made  a  demand  at 
anion,  of  Mr.  Evans.  He  was  the  ticket  agent  there  of  tt 
was  on  December  6,  1879.  It  was  more  than  thirty  days 
was  commenced.  I  met  Evans  on  the  platform,  and  tol 
killed  by  the  railroad  company ;  that  I  had  one  cOw  and  twc 

>8^d  act  Is  coDKlitutional.    Hlaeourl  Pac  By.  Oo.  t.  Halej 
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bogs  were  [killed]  at  diffeient  tlmee.  I  told  bim  about  it,  and  asked  him  if 
he  paid  for  the  dUxk.  He  said  not.  I  told  bim  my  demand  was  fottj  dol- 
lars. I  think  that  is  about  all.  I  told  him  there  was  one  cow  worth  f2& 
one  hog,  $7.50,  and  the  other, — ^I  don't  mind  what  I  said.  I  told  him  I  de- 
manded it  of  him  as  agent  of  the  road.  I  told  liim  it  was  the  Hjaaeori 
Kiver,  Fort  Scott  Si  Golf  Railroad.  No,  I  think  I  said  the  Kansas  City,  Fort 
Scott  &  Gulf  BailRMd.  I  don't  recollect  that  I  told  him  the  time  the  stodc 
was  killed.    He  said  he  had  nothing  to  do  with  it." 

Evans,  the  agent,  testified  that  McHenry  stated  to  him  when  and 
where  the  stock  were  killed,  but  denied  that  a  demand  was  made  for 

any  specific  amount,  .and  also  contradicted  other  parte  of  Me- 
*508    Henry's  testimony.    *Tbe  evidence  was  abundantly  aaffieioit 

to  sustain  a  finding  of  legal  demand.    Kansas  Pac.  By.  Go.  v. 
Ball,  19  Kan.  535. 

Counsel  alleged  that  their  second  objection  to  the  judgment  should 
prevail,  for  the  reason  that  the  agreed  statement  of  facta  shows  that 
on  the  eighth  and  eighteenth  days  of  November,  1879,  when  the  hog 
sued  for  was  killed,  that  section  46,  c.  105,  Gomp.  Laws  1879,  was 
in  force,  and  there  was  such  contributory  negligence  on  the  part  of 
McHenry  as  to  debar  him  of  all  right  of  recovery  in  the  action  for  the 
hog  killed.  This  point  is  well  taken.  No  obligation  existed  on  the 
part  of  the  railroad  company  to  protect  its  track  from  hogs,  and  its 
failure  to  erect  a  fence  may  be  laid  aside  as  having  no  bearing  in  the 
case.  Atchison,  T.  &  8.  F.  B.  Co.  v.  Yates,  21  Kan.  *613.  The  agreed 
statement  of  facts  shows  that  the  hog  was  at  large,  and  that  it  was 
upon  defendant's  track  at  a  place  other  than  at  a  public  highway.  No 
reason  is  given  why  the  animal  was  upon  the  railroad  track,  and  it 
is  admitted  that  section  46,  c.  105,  was  in  full  force  in  the  township 
where  the  hog  was  killed.  We  may  assume,  in  the  absence  of  any 
explanation  of  the  animal's  being  at  large,  that  it  was  at  large  with 
the  permission  of  the  owner.  Atchison,  T.  &  S.F.  B.  Go.  v.  Hegwir, 
21  Kan.  *622.  Therefore  while  the  railroad  company  was  guilty  of 
negligence,  the  owner  of  the  hog  was  equally  guilty  of  negligence, 
and  as  the  negligence  of  the  owner  contributed  directly  to  the  injury 
complained  of,  and,  as  it  is  not  shown  that  the  company  was  guilty 
of  anything  but  ordinary  negligence,  not  gross  or  wanton,  no  recoveiy 
for  the  loss  of  the  hog  can  be  had.  If  it  had  appeared  from  the 
agreed  facts  that  the  hog  had  escaped  from  the  owner's  inclosnre  with- 
out his  fault,  or  if  it  had  strayed  upon  the  track  without  negligence 
en  his  part,  the  entire  judgment  would  be  affirmed. 

Counsel  for  defendant  in  error  refers  to  section  1,  c.  93,  Laws  1870, 
(section  28,  c.  84,  p.  784,  Comp.  Laws  1879,)  and  eontendsthat  by 
this  statute  the  legislature  has  wiped  out  contributory  ne^gdnee  as 

a  defense  in  actions  against  railroad  companies  for  damages  to 
*504    persons  or  property.    In  brief,  ^counsel  claims  that  the  statute 

makes  railroad  companies  liable  in  every  case  of  negligence, 
however  slight,  even  though  the  plaintiffs  negligence  contributed 
equally,  or  more,  to  the  injury.    If  such  a  construction  must  be  put 
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apon  the  statnte,  (and  the  writer  is  of  tbe  op 
really  intended  to  go  that  far,)  the  Btatote 
coQBtiiation,  and  therefore  withont  force  or  ti 
gaaranttes  to  all  equity  of  rights  and  remedic 
of  law.  It  in  effect  forbids  partial  or  elai 
proTiBioiiB  lie  direotl]'  athwart  the  patbva 
stnied  b;  oonnsel  for  defendant  in  error.  II 
not  intended  to  wipe  oat  oontributory  oflglig 
road  eompanies,  and  we  are  at  liberty  to  o< 
as  meaning  "ordinary  negligence,"  as  intin 
C.  R.  Co.  T.  Grover,  11  Kan.»302.  and  tha 
the  statute,  it  does  not  avail  the  defendan 
railroad  company,  under  the  agreed  statei 
of  negligence,  (ordinary,)  tbe  owner  of  th 
gnilty  of  negligence,  (ordinary,)  and  the  ne{ 
the  negligence  of  tbe  other. 

The  case  will  he  remanded,  with  direction 
mit  $8.50  (the  value  of  the  hog  killed)  from  tb 
thia  conrt  will  he  divided  betweea  the  partic 

(All  the  justices  concurring.) 
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July  Term,  1880. 

I.  Hailroads:  Stock  Law:  Demaud:  Eviden 
raUrood  stock-killing  law  of  1874,  (Comp. 
Bbown  that  the  demiuid,  alleg(»d  to  bave  bi 
tbe  railroad  company  for  the  value  of  tbe 
klllei],  WHS  made  in  writing,  and  only  in  ' 
proved  ou  the  trtnj  of  the  case  only  by  ti 

*505  of  *a  copy  of  the  written  demand;  and  t 
tiong  of  tbe  defendant,  but  by  the  permi 
any  foundation  for  the  introduction  of  Beco 
been  laid,     i/eld  error. 

2. :  Damages:  Hegligenos:  Oonnter-I 

tbe  defendant  railroad  company  alleged  In 
flwer,  by  way  of  counter-claim,  that  the  plal 
ingly  and  Intentionally  permitted  to  nin  at  li 
premises.  In  violation  of  the  herd  law  of  tbe 
983 et  sag.,)  whereby  thedefendant'a  train  wfl 
was  thereby  done  to  the  defendant.  Tbe  d%| 
was  itself  guilty  of  any  fault  or  negligence 
that  it  was,  and  It  denied  in  its  answer  &. 
charging  it  with  fault  or  negligence,  tf^i^ 
not  defective  men-ly  because  it  failed  to  a\  ^ 
self  free  from  all  fault  and  negligence.  ^). 
gence  is  matter  to  be  shown  by  tbe  otb^^  S^ 
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'.  r-Brtor  f^om  dond  distriet  ebnrt. 

Action  under  the.  railroad  stock  law,  brought  by  Walters  agaiiist 
the  railroad  company,  to  recover  damages  for  killing  five  horses  and 
wounding  another,  all  belonging  to  the  plaintiff.  Trial  at  the  Oc- 
tober term,  1879,  of  the  district  court,  and  judgment  for  the  plaintiff. 

Everett  d  Waggener,  for  plaintiff  in  error. 

It  was  error  to  permit  to  be  read  in  evidence  a  copy  of  the  demand  on  the 
railroad  company;  for  it  was  not  the  best  evidence  of  the  fact  sought  to  be 
proven,  and  no  proper  foundation  had  been  laid  tor  the  introduction  of  sec- 
ondary evidence.  Guthrie  v.  Merrill,  4  Kan.  *187;  Johnson  v.  Mathews,  5 
Kan.  *118;  Grant  v.  Pendery,  15  Kan.  *236;  Waterville  v.  McDowall,  18 
Kan.  473. 

The  court  below  erred  in  refusing  to  receive  any  evidence  to  snsftain  the 
allegations  of  the  third  ooaat  of  defendant's  answer.  It  must  be  admitted 
tiiat.  if  the  defendant  had  brought  an  original  action  against  the  plaintiif  to 
recover  damages  sustained  by  reason  of  the  matters  and  things  set  forth  in 
the  third  count  of  its  answer,  and  had  alleged  in  its  petition  only 
*506  what  is  set  forth  in  this  answer,  that  such  peti*tion  would  state  a 
'  -  cause  of  action;  and  if  supported  by  competent  proof,  it  would  be  en- 
titled: to  a  >udgtnMit  under  the  Civil  Code  of  this  state.  Slone  v.  Slone,  2 
Mete.  (Ky.)  339. 

The  railroad  company,  in  the  trial,  offered  •  to  shpw  that  .there  wt^.4/faerd 
kiw  requiring  the  plaintiff  not  to  permit  his  stock  to  run  at  large;  that  in  vi- 
olation of  that  law,  he  negligently  and  carelessly  permitted  the  stock  to  run 
at  large,  and  go  upon  the  railroad  track,  thereby  obstructing  the  defendant's 
trains;  and  that,  by  reason  of  the  carelessness  and  negligence  of  the  pbiintiff 
in  permitting  his  stock  to  go  upon  the  track,  the  railro^  company  had  been 
damaged  in  the  sum  of  .1(5,000..  This  was  objected  to  by  the  plaintiff, <i|  niess  the 
defendant  would  amend  its  answer  alleging  that  its  railroad  Was  fenced  accord- 
ing to  law.  and  that  there  was  no  negligence  on  its  part,  which  the  railroad  com- 
pany declined  to  do;  and  the  court  sustained  the  objection,  and  all  evidence 
under  the  third  count  of  defendant's  answer  was  excluded.  The  conditions 
6f^ plaintiff 's  objectioh  were  novel,  to  say  the  leasti  The  answer  contiineda 
general  denial^,  which  put  in  issue  the  allegations  in  the  petition  that  the  road 
wad  n<M;  fenced.  That  the' railroad  company  might  recover  in  its  counter-claim, 
it  was  not  necessary  for  it  to  allege 'and  prove  that  it  had  not  been  guilty  of 
Any. negligence;  because  the  negligence  of  the  defendant  was  a  defense  for 
the  plaiiitiff  as  against  the  defendant  in  attempting  to  enforce  its  counter- 
claim. ..,'•, 

The  court  belOlf  should  have  given  instructions  Nos.  2  and  3,  asked  for  by 
the  defendant.  I^ey  stated  theUaW  under  the  pleadings  in  the  case,  when  it 
was  conceded  that  tlie  herd  law  was  in  force  in  the  county  of  Cloud,  and  the 
evidence  had  established  the  fiu^  that  plaintiff 's  animals  luid  not  been  restrained 
from  running  at  large,  andfrom  getting  upon  tlie defendant's  track;  and  then 
the  question  as  to  plaintiff's  conduct  in  not  restraining  his  animals  from  get- 
ting upon  the  track  ceased  to  be  a  question  of  fact  for  the  jury,  and  became 

exclusively  a  question  of  law  for  the  court. 
^507      Instruction  No.  4r  asked  foe  by  defendant,  shctald.have  *been  given. 
Defendant's  right  of  way  extended  into  a  pQbUc  highway  that  was 
(^n  for  travel.    Here  was  ^  superior  obligation  prohibiting  a  fence.    Atchi- 
son, T.  &  S.  E.  E.  Co.  V.  Jones,  20  Kaa.  529.  : 

The  court  erred  in  its  genei-al  charge  to  the  jnry.  .Upon  the  conceded 
facts  of  the  case*  the  question  of  plaintiff's  nc^ilgence  was  not  a  question  of 
fant  for  the  ivory,  ov  a  mixed  question  of  law  and  fact,  but  was  solely  a  ques- 
tion of  law  for  the  court. ,  In  an  action:  of  the  nature  of  the  one  at  bar,  can 
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the  plaintiff  ^xcose  himself  from  acnon^oom^liaDce. with  a  statutory  require- 
ment by  showing  that  he  exercised  reasonable  diligence  to  comply  with  it? 
It  seems  that  the  court  below  took  the  position  that  the  stock  was  not  run- 
ning "at  large"  If  it  was  being  watched  by  some  person.  Locke  v.  First  ]Di v. 
St.  P.  &  Pac.  B.  CJo.,  16  Minn.  367,  (Gil.  283;)  Com.  v.  Don,  10  A&tc.  S82; 
Brown  V.  Carpenter,  26  Vt.  688.  f      r 

L.  J.  Crans^  for  defendant  in  error. 

To  assign  as  error  the  permission  given  to  read  in  evidence  the  copy  of  the 
demand  on  the  railroad  company,  raises  a  question  not  in  the  case;  The  ques- 
tion was,  not  whether  an  effort  was  being  made  to  prove  by  secondary  evi- 
dence the  contents  of  a  paper  whose  non-production  or  non-existence  had  not 
been  accounted  for,  but  it  was  to  show  that  at  thirty  days  prior  to  the  com- 
mencement of  the  action  a  demand  had  been  made.  Laws  1874,  c.  94,  §  2. 
It  is  immaterial  how  the  demand  is  made.  Bailroad  Co.  v.  Butman,  22  if  an. 
♦639. 

The  third  count  of  defendant's  answer  does  not  state  a  cause  of  action  in 
favor  of  the  railroad  company  and  against  the  plaint^iff  below.  School-Dis- 
trict V.  Board  Ed.,  16  Kan.  589;  Pom.  Bern.  §  879.  It  failed  to  set  up  a 
cause  of  defense,  because  it  did  not  allege  that  there  was  no  negligence  on 
the  part  of  the  defendant,  and  it  was  also  open  to  the  objection  that  the  dam- 
ages were  the  remote,  and  not  the  proximate,  result  of  cattle  straying  upon 
the  track.  If,  then,  this  counter-claim  failed  to  aver  all  necessary  facts,  jthere 
was  no  error  in  refusing  to  receive  evidence  under  it,^-certainly  not  after  de- 
fendant had  refused  to  amend.  Bailroad  Co.  v.  Eenney,  41  Mo.  271;  Tar- 
water  V.  Bailroad  Co.,  42  Mo.  193;  Tickers  v.  Bailroad  Co.,  Id.  198. 
*506  ^Instructions  2  and  8,  asked  by  the  defendant,  were  not  applicable. 
The  law  respecting  stock  running  at  large  was  fully  and  correctly  cov- 
ered by  the  genend  charge.  Instruction  No.  4,  asked  by  the  defendant^  was 
not  applicable* — ^is  not  the  law.  There  was  noi  a  superior  obligation  forbids 
ding  to  fence,  as  in  Bailroad  Co.  v.  Jones.  20  Kan.  529.  The  defendant  can 
occupy  a  highway,  as  it  did  under  the  admissions  in  this  case,  only' tiy  restor- 
ing the  highway  to  Its  originlEd  usefulness. 

The  general  charge  to  the  jury  is  a  correct  enunciation  of  the  law  in  this 
case.  The  question  of  negligence  on  the  part  of  the  defendant  below  was  not 
involved.  Laws  1874,  c.  94,  §  1.  Whether  or  not  there  was  negligence  on 
the  part  of  the  plaintiff  below,  or  whether  a  violation  of  duty  on  his  part  con- 
tributed to  the  alleged  injury,  were  questions  properly  submitted  to  the  jury. 
Had  the  railroad  been  fenced,  it  was  incumbent  on  our  part  to  allege  and  prove 
negligence  of  the  company.  The  railroad  not  being  fenced,  the  company  was 
responsible,  unless  plsdntiff*s  negligence  or  fault  contributed  to  that  of  which 
we  complain.  These  were  questions  of  fact,  and  not  of  law.  Where  cattle 
are  destroyed  for  want  of  cattle-guards  to  a  railroad,  which  the  company 
are  under  obligations  to  build,  the  jury  may  find  whether  the  owner"  was  or- 
dinarily careful  not  to  let  them  run  at  large.  Btilkey  v.  New  York,  etc.,  B. 
Co.,  27  Conn.  488.  If  the  question  of  negligence  is  connected  with  a  disputed 
state  of  facts,  or  from  which,  if  not  disputed,  different  minds  may  honestly 
draw  different  conclusions,  the  whole  matter  must  be  left  to  the  jury.  Detroit 
&M.R.  Co.  V,  Yan  Steinburg,  17  Mich.  120;  Com.  v.  Fitchburg  B.  Co.,  10 
Allen,  189;  4  Wait,  Act.  &  Def.  tit.  "Negligence,"  §  17. 

The  words  "at  large"  are  to  be  construed  differently  under  different  enact- 
ments, where,  as  in  Com.  v.  Dow,  10  Mete.  882,  the  ordinance  was  for  the 
protection  of  the  community  from  mischievous  and  dangerous  animals ;  or, 
Hshas  been  held  in  some  cases,  where  the  males  of  certain  animals  are  re- 
quired to  1)0  restrained,  the  construction  put  upon  those  words  by  the 
*509  .  argument  of  the  counsel  for  the  plaintiff  in  error,  is  correct;  but  ♦no 
such  construction  can  be  maintained  under  the  herd  law.  Goenerv. 
Woll.2N.  W.  Bep.165. 
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VAiiBNTiNB,  J.  This  was  an  action  nnder  the  railroad  siock-kilK 
ing  law  of  1874.  Gomp.  Laws  1879,  p.  784.  The  railroad  company 
was  charged  with  killing  five  horses,  and  wounding  another,  (geld- 
ings and  mares,)  belonging  to  the  plaintiff  below,  (defendant  in  error,) 
Alanson  Walters.  Judgment  was  rendered  in  the  court  below  in 
favor  of  the  plaintiff  and  against  the  defendant,  the  railroad  com- 
pany, for  $550  damages,  $50  attorney 's  fees, and  costs;  and  the  rail- 
road company  now  brings  the  case  to  this  court  for  review. 

Many  questions  are  raised  in  this  court ;  but  we  do  not  think  that 
it  is  necessary  to  decide  more  than  one  or  two  of  them.     The  first  is 
with  reference  to  the  proof  of  the  demand  alleged  to  have  been  made 
by  the  plaintiff  of  the  railroad  company  for  the  valae  of  the  stock  al- 
leged to  have  been  killed  and  wounded.     That  such  a  demand  is  nec- 
essary,— an  essential  prerequisite  to  enable  the  plaintiff  to  recover, 
— see  Kansas  Pac.  B.  Co.  v.  Ball,  19  Ean.  535;  Central  Branch  U. 
P.  B.  Co.  V.  Butman,  22  Ean.  *689.     The  demand  may  be  made  by 
parol  or  otherwise,  (see  last  case  cited;)  but,  in  whatever  way  it  is 
made,  it  must  be  proved  by  competent  evidence,  (see  first  case  above 
cited.)     In  the  present  case,  the  demand  was  made  in  writing,  and 
only  in  writing;  and  whether  this  writing  was  properly  proved  or 
not,  is  the  real  question  now  presented  for  our  consideration.    That 
such  writing  (if  it  was  a  demand,  as  is  claimed  by  the  plaintiff)  was 
served  on  the  proper  person  and  at  the  proper  time,  seems  to  be  ad- 
mitted by  defendant;  but  it  is  claimed  by  the  defendant  that  it  was 
not  shown  by  any  competent  evidence  to  have  been  a  demand.    The 
defendant  claims  that  its  contents  were  proved  by  secondary  evidence 
only,  without  any  proper  foundation  having  been  laid  therefor.    We 
think  the  defendant  is  correct.    The  writing  claimed  to  have  been  a 
demand  was  proved  by  the  introduction  of  a  paper  in  evidence, 
^510     which  a  witness  testified  was  *like  the  original  paper  claimed 
to  have  been  a  demand.     The  witness  also  testified  that  the 
two  papers  were  ''exactly  alike."     No  attempt  was  made  to  account 
for  the  non-production  of  the  original  paper,  and  no  notice  of  any  kind 
was  ever  given  to  or  served  upon  the  defendant,  or  any  of  its  agents 
or  employes  to  produce  it,  or  to  give,  or  to  permit  to  be  taken,  a  copy 
thereof.     The  original  and  the  copy  were  probably  drawn  up  at  the 
same  time;  but  there  is  nothing  in  the  case  tending  to  show  that  any 
agent  or  employe  of  the  defendant  ever  saw  or  had  any  knowledge 
of  the  existence  of  the  copy,  until  it  was  introduced  in  evidence  on 
the  trial  of  this  case.     The  copy  was  introduced  in  evidence  over  the 
objections  and  exceptions  of  the  defendant;  and  in  permitting  it  to 
be  so  introduced,  we  think  the  court  below  erred.     Guthrie  v.  Mer- 
rill, 4  Ean.  *187;  Johnson  v.  Mathews,  5  Ean.  *118;  Shaw  v.  Ma- 
son, 10  Ean.  *184;   Grant  v.  Pendery,  15  Ean.  *286;   Shepard  v. 
Pratt,  16  Ean.  209;  Waterville  v.  Hughan,  18  Ean.  478;  Brook  v. 
Cottingham,  23  Ean.  *383. 

We  are  also  inclined  to  think  that  the  court  below  erred  in  refus- 
ing to  permit  the  defendant  to  prove  the  third  defense  set  up  in  its 
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answer.  This  defense  was  a  eonnter-olaim,  in  whioh  the  defendant 
alleged  that  said  horses  were  knowingly  and  intentionally  permitted 
to  ran  at  large,  and  on  the  defendant's  premises^in  violation  of  the 
herd  law  of  the  state,  (Gomp.  Laws  1879,  p.  988  et  ieq.,)  whereby  the 
defendant's  train  was  wrecked,  and  great  damage  was  thereby  done 
to  the  defendant.  We  understand  that  the  ooort  below  refased  to 
permit  this  counter-claim  to  be  proved,  on  the  gronnd  that  the  defend- 
ant had  not  alleged  that  it  itself  was  -free  from  all  fault  or  negligence. 
Now,  the  defendant  did  not  admit  that  it  was  guilty  of  any  fault  or 
negligence,  its  pleadings  did  not  show  that  it  was,  and  it  denied  in 
its  answer  all  the  allegations  of  the  plaintiff  charging  it  with  fault  or 
negligence.  And  the  defendant's  fault  or  negligence  is  a  matter  to 
be  shown  by  the  other  party.  Upon  this  subject,  (that  is,  allega* 
tions  denying  contributory  negligence,)  see  Kansas  Pac.  By.  Co.  v. 

Pointer,  14  Ean.*88,  *60,  *51;  Gibson  v.  Wyandotte,  20  Ran.  166, 
158. 

*611     *With  reference  to  the  other  questions  raised  in  this  case,  we 
do  not  wish  to  express  any  decided  opinion,  as  we  do  not  think 

it  is  necessary.    We  might  say,  however,  that  from  the  case  as  it  is 

now  presented,  we  could  hardly  say  that  the  court  below  committed 

any  material  error  with  regard  to  such  questions. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 

remanded  for  a  new  trial. 
(All  the  justices  concurring.) 
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Boads  and  Highways :  Parties :  Srror.  In  proceedings  In  error  by  a  land- 
owner to  reveise  an  order  of  the  county  commissioners  establishing  a 
road,  the  principal  petitioner,  the  one  giving  bond.  Is  a  necessary  party 
defendant. 

Error  from  Chase  district  court. 

D.  E.  Carter  commenced  an  action  in  the  district  court  of  Chase 
county,  upon  a  petition  in  error,  from  the  action  of  the  board  of  com- 
missioners of  that  county,  in  establishing  a  public  road  upon  and 
across  certain  lands,  owned  by  him  in  said  county.  January  13, 1880, 
the  district  court  vacated  the  order  aforesaid,  and  the  board,  defend- 
ant, brings  the' case  here. 

W.  S.  Romigh,  Go.  Atty.,  and  CartweU  d  Sanden,  for  plaintiff  in 
error. 

iThii  case  again  in  court.    80  Kan.  588, 1  Pac.  Rep.  Sli. 
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Sterry  dt  Sedgwick  and  F.  P*  Cochran,  for  defendant  in  error. 

Bbbweb,  J.  This  action  was  eommienoed  in  the  district  conit 
^512    of  Chase  oounty,  by  the  defendant  in  error^  who  was  *plain- 

tiff  below,  upon  a  petition  in  error  from  the  action  of  the  board 
of  county  commissioners  of  that  county,  in  establishing  and  ordering 
to  be  opened  a  certain  road  in  said  county^  in  which  said  petition 
the  board  of  connty  commissioners  was  made  the  only  defendant. 

Many  questions  are  presented  and  discussed  by  counsel ;   bat  we 
shall  consider  but  one,  because  that  is  both  preliminary  and  deeiaiTe. 
In  due  season,  the  right  of  plaintiff  to  proceed  in  the  district  court 
was  challenged,  on  the  ground  of  a  defect  of  parties  defendant.     It 
was  insisted  that  the  principal  petitioner  for  the  road,  the  party  who 
had  given  bond  to  pay  all  costs  and  expenses  in  case  the  road  should 
not  finally  be  established,  had  such  an  interest,  and  was  in  fact  such 
a  party  to  the  proceeding,  that  no  reversal  should  be  made  of  the 
order  of  the  county  commissioners  without  bis  presence  in  court.     He 
is  the  one  and  the  only  one  pecuniarily  injured  by  a  reversal.     He 
must  lose  not  only  the  benefits  of  the  proposed  road,  a  loss  which  he 
shares  with  others,  but  also  all  the  costs  and  expenses  which  have 
been  incurred.     It  is  also  said  that  the  commissioners  are  not  a 
proper  party  defendant,  because  it  is  their  order  which  is  challenged; 
and  the  anomaly  is  presented  of  a  proceeding  to  reverse  the  ruling  of 
a  court  in  which  the  court  is  the  only  party  defendant.     Again,  the 
connty  makes  by  a  reversal ;  for,  if  the  road  be  established,  it  pays 
costs,  expenses,  and  damages;  if  not,, it  pays  nothing,  and  the  prin- 
cipal petitioner  bears  all  expenses.     There  are  reasons,  however,  why 
the  commissioners  should  be  held  a  necessary  party  defendant  in  a 
proceeding  to  review  an  order  establishing  a  road.     The  question  of 
a  road  is  not  a  merely  private  one,— one  affecting  a  few  individaals; 
it  is  a  matter  of  general  public  interest;  it  is  a  county  question,  and 
the  county  should  be  heard;  but  the  title  under  which  the  county  is 
sued  is  the  board  of  connty  commissioners,  etc.     The  county  com- 
missioners occupy  a  two-fold  position:   They  constitute  a  judicial 
body,  which  passes  upon  the  propriety  and  need  of  a  proposed  road, 

whose  judgment  thereon  may  be  reviewed  by  proceedings  in 
•513     error.     They  *also  represent  the  county, — are,  as  it  were, 

trustees  for  the  public,  to  look  after  and  protect  its  interests. 
As  such,  it  is  proper  that  they  should  be  made  a.  party  defendant. 
It  is  the  county  which  in  fact  is  defending,  and  which  seeks  to  pro- 
tect and  preserve  to  the  public  the  highways  which  have  been  at- 
tempted to  be  established.  But  it  is  also  true  that  the  principal  peti- 
tioner is  interested.  He  has  assumed  the  burden  of  fiill  costs  and  ex- 
penses, if  the  road  be  not  established.  Nor  does  he  occupy,  as  coun- 
sel argue,  the  position  solely  of  an  ordinary  security  for  costs.  He 
is  the  petitioner, — the  party  on  the  record,  upon  whose  application 
the  proceedings  are  originally  instituted. 
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True,  there  are  several  others  who  join  in  this  petition,  and  in  one 
sense  they  are  all  parties  plaintiff  in  the  proceeding;    but  the  one 
who  gives  the  bond  is  the  principal  petitioner ;  upon  him  is  the  burden 
of  the  proceeding.     The  names  of  the  others  are»  in  a  certain  sense,. 
only  guaranties,  to  the  county  board  that  the  proposed  road  is  not  one 
siniply  of  individual  desire,  but  of  public  advantage.     If  they  are  par* 
ties  plaintiff,  be  is  more  so.     He  petitions  as  do  they;  he  gives  a  bond 
and  assumes  the  risk  of  failure,  while  they  do  not.     If  they  should 
be  made  parties  defendant  in  a  proceeding  in<  error,  a  fortiori  should 
he.      And  all  the  question  in  this  case  is  whether  be  should  be  a  party. 
defendant.     If  a  party  whose  land  is  sought  to  be  taken  is  so  far  a. 
party  to  the  record  that  he  can  maintain  proceedings  in  error,  (and 
unless  this  be  so  the  plaintiff  had  no  standing  in  the  district  court,), 
it  would  seem  that  he  who  initiates  the  proceedings  to  take  that  land,. 
and  who  is  bound  for  all  expenses  in  case  of  failure,  is  an  adverse 
party,  and  should  be  heard  before  the  proceedings  are  adjudged  irreg- 
ular, and  he  be  mulcted  in  a  large  sum.     Grant  that  in  a  certain 
sense  these  are  proceedings  in  rem:  if  the  owner  of  the. res  is  heard. to 
challenge  the  proceedings,  who  is  an  adverse  party  if  it  be  not  be  who 
asks  the  appropriation  of  the  retf    Technically,  the  petitioner  is  the 
party  plaintiff  on  the  record.     In  fact,  he  is  the  real  party  pecuniarily 
interested  in  and  affected  by  a  reversal.     His  money  is  as  im- 
*514     por*tant  to  him  as  the  land-owner's  land  to  bim.    Each  should 
be  heard;  and  if  either  is  a  party,  the  other  is. 
Authority  is  not  wanting.    Our  road  law  was  borrowed  from  Ohio. 
True,  there  is  some  difference.    The  Ohio  statute  gives  certain  rights 
which  ours  does  not;  so  that  decisions  in  Ohio  may  perhaps  not  bo 
oonsidered  absolute  authority.     Tet  there  is  so  much  similarity  in. 
the  statutes,  that  a  decision  of  the  supreme  court  of  that  state  car- 
ries great  weight.  In  Wood  Co.  v.  Junkins,  19  Ohio  St.  348,  it  was  held 
that  the  principal  petitioner  was  a  necessary  party  defendant  in  a  pro- 
ceeding in  error  like  this.   The  court  say :  "Now,  whatever  may  be  said 
about  the  propriety  of  making  the  commissioners  defendant  by  re&« 
son  of  some  supposed  interest  of  the  county  in  the  question,  it  is  very 
clear  that  the  parties  to  the  controversy  decided  by  the  commissiou- 
era,  and  whose  rights  and  interests  were  thereby  affected,  are  neces- 
sary parties  to  the  proceeding  to  review  and  modify  or  vacate  the  or- 
ders made  in  the  case."     And  again:    "A  proceeding  to  reverse  the 
order  establisbing  the  road  was  a  direct  attack  upon  the  pecuniary 
right  of  the  petitioners  for  the  road  who  had  given  such  bond,  as  well 
as  the  interest  they  had  in  establishing  the  rod.d."     Counsel  would 
distinguish  between  the  Ohio  statute  and  ours,  and  thus  avoid  the 
force  of  that  decision.    But  the  points  of  difference  do  not  affect  this 
question.     In  the  Ohio  statute  there  is  given  to  the  land-owner  a 
right  to  petition  the  county  board  for  a  review  and  to  have  reviewers 
appointed  and  also  a  right  of  appeal.     But  neither  of  these  matters 
affects  the  question  as  to  who  are  the  parties  to  these  road,  proceed- 
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ings.  who  may  challenge,  and  who  be  heard  in  defense.  The  initia- 
tory  proceedings  are  the  same  by  the  two  statutef ,«— the  petition,  the 
bond,  the  notice,  the  order,  the  viewers.  The  only  differanee  is  in 
the  snbseqaent  matters  of  appeal  and  review. 

Again,  connsel  refer  to  the  case  of  Wabannsee  Co.  t.  Mnhlenbaeker, 
18  Kan.  1S9,  in  which  the  connly  commissioners  were  the  only  party, 
and  yet  the  validity  of  the  road  proceedings  was  inqoired  into 
^515  and  determined.  A  ^sufficient  reply  is  that  no  qaestion  as 
to  parties  was  there  raised.  We  also  think  that  the  connty 
board  was  a  proper  party,  and  the  qnestion  of  a  defect  of  parties  must 
be  raised  in  the  lower  coart  or  it  will  not  be  considered  here. 

We  refer  to  the  case  of  State  v.  Anderson,  6  Kan.  *iH),  for  a  farther 
discussion  as  to  the  necessity  of  having  all  parties  directly  interested 
before  the  conrt. 

For  the  reasons  above  given,  the  judgment  of  the  district  coart  will 
be  reversed,  and  the  case  remanded,  with  instructions  to  overrole  the 
demurrer  to  the  plea  in  abatement. 

(Ail  the  justices  concurring.) 
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flapreme  Oourt:  Srrors:  Hot  Considered:  Kew  THal:  When  Ifot 
€hnmted.  Where  a  Judgment  was  rendered  in  favor  of  the  plaintiff, 
and  against  thedefendant,  and  the  defendant  within  lees  than  a  year  there- 
after, though  not  much  less,  filed  a  petition  for  a  new  trial  on  Uie  sroand 
of  ^'newly-disoovered  evidence,  material  for  the  party  applying,  which  he 
could  not,  with  reasonable  diligence,  have  discovered  and  prodaoed  at  the 
trial,"  (Civil  Code,  §  806.  sub.  7,  and  §  810,)  and  at  the  trial  on  this  pe- 
tition, tne  parties  agreed  that  the  evidence,  as  set  forth  and  alleged  in  the 
petition,  should  be  considered  as  the  petitioner's  evidence  in  the  case,  and 
the  original  plaintiff  then  demurs  to  this  evidence,  and  the  court  sustains 
the  demurrer,  held,  that  the  supreme  court,  in  a  review  of  this  ruling, 
will  not  consider  any  errors  committed  by  the  court  below  prior  to  the 
rendition  of  the  original  judgment,  unless  it  appears  that  such  errors 
entered  into,  or  caused,  or  materially  affected,  the  subsequent  ruling  ot 
the  oourt  below  on  Uie  demurrer  to  the  evidence.  And  ^irth&r  heUd^ 
that  newly-discovered  evidence,  merely  cumulative,  is  not  a  sufficient 
ground  for  a  new  trial;  that  newly-discovered  evidence  is  not  a  sufficient 
ground  for  a  new  trial,  unless  it  is  material;  that  a  new  trial  will  not 
be  granted  upon  the  ground  of  newly-discovered  evidence  which  the  party 
asUng  the  new  trial  might,  by  the  exercise  of  reasonable  diligence,  have 
obtained  for  the  first  trial;  that  a  new  trial  will  rarely,  if  ever,  be  granted 
on  account  of  newly-discovered  evidence,  if  the  only  object  of  the  newly- 
discovered  evidence  be  to  impeach  the  character  of  a  witness  who  testi- 
fied on  the  original  trial,  and  certainly  not,  where  the  testimony  of 
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^516      Buch  ^witness  waa  immaterial  in  the  case.    And  frn'ther  heldf  under 
the  facts  of  this  case,  that  the  court  below  did  not  err  in  sustaining 
tlie  demurrer  to  the  eyidence,  and  in  refusing  to  grant  a  new  triaL' 

Srror  from  Bice  district  court. 

July  7, 1874,  Norman  brought  an  action  against  Clark,  to  recover 
damages  for  tearing  down  plaintiff's  store-bouse  building,  situate  on 
lots  19  and  20,  in  block  224,  in  the  town  of  Baymond,  Rice  county, 
removing  the  materials  thereof,  and  converting  the  same  to  the  de- 
fendant's use.  Trial  by  the  court,  August  12,  1875,  and  judgment 
for  the  plaintiff.  May  10,  1876,  Clark  filed  in  the  district  court  his 
petition  for  a  new  trial  of  the  action,  to  which  defendant  Norman 
demarred.  February  17,  1877,  the  court  gave  judgment  for  the  de- 
fendant, and  Clark  brings  the  case  here. 

John  M.  Muscott,  for  plaintiff  in  error. 

>  Before  a  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence 
will  be  sustained,  it  must  .appear  that  such  evidence  could  not  have  been  discov- 
ered  before  the  trial,  by  the  use  of  reasonable  diligence.  The  aflQdavits  on  such 
motion  must  contain  the  facts  which  show  such  diligence.  A  mere  assertion  that 
all  reasonable  diligence  was  used  is  insufficient.  Smith  v.  Williams,  11  Kan. 
*104 ;  Boyd  v.  Banford,  14  Ean.  *280;  Wilkes  v.  Wolback,  80  Ean.  875. 2  Pac.  Rep. 
-606.  As  a  general  rule,  the  affidavits  of  the  newly -discovered  evidence  should  be 
produced  or  their  absence  accounted  for.  The  unsupported  affidavit  of  the  party 
or  his  counsel  will  not  be  sufficient.    State  v.  Kellerman,  14  Ean.  *186. 

The  testimony  must  be  newly-discovered.  Sexton  v.  Lamb,  27  Kan.  488.  Dili* 
ffence  must  be  shown.  Moon  v.  Heifer.  25  Kan.  *139;  Sexton  v.  Lamb,  87  Kan. 
iS2\  Carson  v.  Henderson,  84  Kan.  404,  8  Pac.  Rep.  727. 

In  order  to  be  properly  reviewable  in  the  supreme  court,  the  record  should  pre- 
sent all  of  the  testimony  in  the  case,  so  that  the  supreme  court  can  determine 
whether  the  newly -discovered  evidence  is  cumulative  or  not.  Thom  v.  Davis,  16 
Kan.  82;  Kirby  v.  Childs.  10  Kan.  •689:  Clark  v.  HaU.  Id.  «81. 

Where,  in  the  supreme  court,  because  of  the  contradictory  testimony,  a  general 
finding  would  have  to  be  sustained,  arulinff  on  a  motion  for  a  new  trial  must  also 
be  sustained,  unless  the  newlydiscoveredf  evidence  would  reasonably  compel  a 
conclusion  different  from  that  reached  on  the  trial.  Harris  v.  Thompson,  28  E!an. 
*373.  Newly-discovered  evidence  of  hostility  to  the  defendant  in  a  criminid  ac- 
tion, on  the  part  of  a  witness  whose  testimony  was  used  against  the  defendant  at 
the  trial,  is  not  a  cause  for  a  new  trial.  State  v.  Rohrer,  84  Kan.  427, 8  Pac.  Rep. 
718. 

The  newly-discovered  evidence  must  be  material  to  the  case,  Taylor  v.  Thomas, 
17  Kan.  596;  Sexton  v.  Lamb,  27  Kan.  482;  so  that  the  court  can  say  it  would 
probably  produce  a  different  verdict,  Moon  v.  Heifer.  25  Kan.  *189;  State  v.  Mc- 
Cool,  84  Kan.  618,  9  Pac.  Rep.  618;  and  must  not  be  cumulative,  Mitchell  v.  Stil- 
lings.  20  Kan.  276;  Sexton  v.  Lamb,  27  Kan.  482;  Baughman  v.  Penn,  88  Kan.  505. 
6  I^c.  Rep.  890;  State  v.  Rohrer,  84  Kan.  427,  8  Pac.  Kep.  718;  State  v.  McCool,  84 
Kan.  618,  9  Pac.  Rep.  618.    See,  also,  Klopp  v.  Jill,  4  Kan.  *482. 

A  new  trial  ought  not  be  granted,  if  the  onlv  object  of  the  newly -discovered 
evidence  is  to  produce  the  testimony  of  a  single  expert  as  to  the  genuineness  of 
the  signature  to  a  written  instrument,  Manwell  v.  Turner,  25  Kan.  *426;  nor  if 
the  only  object  of  the  newly-discovered  evidence  be  to  impeach  the  character  of  a 
witness  who  testified  on  the  original  trial,  and  especially  where  the  testimony  of 
such  witness  was  immaterial,  Clark  v.  Norman,  24  Kan.  *615;  nor  where  the  newlv- 
discovered  evidence  only  tends  to  make  more  emphatic  and  clear  what  is  already 
plain  by  the  testimony.  State  v.  Kearley,  26  Kan.  77. 

A  new  trial  is  seldom  granted  for  the  purpose  of  permitting  a  party  to  intro- 
duce merely  impeaching  testimony;  and  generally  wnere  a  new  trial  is  granted 
for  the  purpose  of  permitting  a  partv  to  introduce  additional  evidence,  the  ad- 
ditional evidence  m  st  go  to  the  merits  of  the  case;  and  generally,  also,  the  evi- 
dence should  not  be  merely  cumulative.    Parker  v.  Bates,  29  Kan.  597. 

v.24k— 24 
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Hovk  d  Bfown^  for  defendant  in  enror* 

Valentine,  J.  The  defendant  in  error,  James  T.  Norman,  com- 
menced an  aotion  in  the  court  below  against  the  plaintiff  in  error, 
Alexander  Clark,  for  damages  for  tearing  down  a  certain  bouse  and  re- 
moving the  materials  thereof^  and  converting  the  same  to  bis  (Clark's) 
own  use;  and  in  such  action  the  plaintiff  below,  Norman,  recovered 
a  judgment  against  Clark  for  $250  damages,  and  costs.  Within  less 
than  one  year  thereafter,  though  not  much  less,  the  defendant  below, 
Clark,  filed  a  petition  in  the  court  below  for  a  new  trial,  upon  the 
ground  of  "newlj-discovered  evidence,  material  for  the  party  apply- 
ing, which  he  could  not,  with  reasonable  diligence,  have  discovered  and 
produced  at  the  trial/'  Civil  Code,  §  306,  sub.  7  and  §  310.  A  trial 
was  had  upon  this  petition,  and  it  seems  that  the  parties  agreed  that 
the  evidence,  as  set  forth  and  alleged  in  the  petition,  should  be  con- 
sidered as  Clark's  evidence  in  the  case.  Norman  demurred  to 
*517  this  ^evidence,  and  the  court  below  sustained  the  demurrer. 
After  sustaining  this  demurrer,  the  new  trial  aaked  for  was, 
of  course,  refused,  and  judgment  was  rendered  against  the  petitioner, 
Clark.     Gark  then  brought  the  case  to  this  court  on  petition  in  error. 

Whether  the  court  below  erred  or  not  in  sustaining  said  demurrer, 
is  really  the  only  question  which  is  fairly  presented  to  this  court.  Other 
questions  of  a  minor  importance  and  of  a  subordinate  character  are, 
of  course,  involved  in  this  main  question;  but  what  we  wish  to  say  is 
that  the  sustaining  of  the  demurrer  includes  and  presents  all  the 
questions  which  are  fairly  and  properly  brought  before  us.  If  the 
demurrer  was  wrongfully  sustained,  we  must  reverse  the  ruling  of 
the  court  below  thereon,  and  order  a  new  trial ;  but  if  it  was  rightfully 
sustained,  then  we  must  affirm  the  ruling  of  the  court  below  thereoD, 
and  must  refuse  to  order  a  new  trial,  and  must  also  affirm  the  judg- 
ment of  the  court  below,  rendered  on  the  sustaining  of  such  demurrer. 
Many  errors  are  alleged  to  have  been  committed  by  the  court  beloir 
prior  to  the  rendition  of  the  original  judgment;  but  we  cannot  con- 
sider any  of  such  errors  unless  we  can  see  that  they  entered  into,  or 
caused,  or  materially  affected,  the  subsequent  ruling  of  the  court  be- 
low on  the  demurrer  to  the  evidence.  We  have  no  "transcript"  or 
"case  made"  of  the  original  case  before  us;  and  possibly  if  we  bad, 
we  should  not  find  the  supposed  or  alleged  errors  complained  of;  bat 
even  if  we  should  find  them,  it  is  possible  that  even  then  we  should  not 
find  them  properly  saved  or  properly  preserved  in  the  record  by  ex* 
ceptions  or  otherwise,  so  as  to  make  them  available  to  the  defendant, 
Clark.  Neither  will  bad  advice  nor  bad  management  on  the  part  of 
Clark's  counsel  in  the  original  case,  require  or  authorize  a  reversal  of 
the  ruling  of  the  court  below  on  the  demurrer  to  the  evidence,  unless 
we  can  see  that  such  bad  advice  or  bad  management  entered  into  oi 
affected  the  ruling  of  the  court  below  on  the  demurrer  to  the  evidence, 
and  perhaps  not  even  then. 
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*518  Bat  did  the  eonrt  below  err  in  sitstaining  the  plaintiff's  *(Nor« 
man's)  demurrer?  We  think  not.  The  defendant's  sapposed 
newly-discovered  evidence  wa.B  merely  onmulative ;  it  was  not  mate- 
rial in  the  case;  it  eould  have  been  discovered  at  or  before  the  origi* 
nal  trial,  by  the  exercise  of  reasonable  diligence,  and  probably  by  the 
exercise  of  even  the  slightest  diligence,  and  a  portion  of  it  was  to  be 
used  merely  for  the  purpose  of  impeaching  a  witness  whd  testified  on 
the  original  trial,  and  who  testified  concerning  only  immaterial  mat- 
ters. 

The  main  question  on  the  original  trial  was  whether  the  plaintiff, 
Norman,  bad  such  an  ownership  or  interest  in  the  house  in  contro- 
versy that  he  could  recover  for  its  demolition  and  conversion.   Whether 
he  had  the  possession  of  it,  or  the  keys  to  it,  at  the  time  it  was  torn 
down  and  converted,  were  purely  immaterial  questions,  except  so  far 
as  they  possibly  tended  to  prove  or  disprove  that  Norman  was  the 
owner  of  the  house.     He  did  not  allege  in  his  petition  that  he  had 
possession  of  the  house,  nor  that  he  had  possession  of  the  keys  thereto, 
and  his  right  to  recover  did  not  depend  upon  these  things.     He  might 
properly  have  recovered  under  his  petition,  even  if  Olark  had  had  the 
possession  of  the  house  and  of  the  keys  for  months  and  months  be- 
fore the  destruction  and  conversion  of  the  house.     On  the  origiual 
trial,  the  plaintiff,  Norman,  proved  prima  facie  that  he  was  the  owner 
of  the  house,  and  there  was  no  evidence  introduced  which  overturned 
this  prima  facie  case.     He  also  testified,  in  his  own  behalf,  that  he 
had  the  possession  of  the  house  up  to  the  time  of  its  destruction,  and 
that  he  never  gave  the  keys  thereof  to  Clark,  etc.     Quintos  Foster 
also  testified,  on  the  part  of  Norman,  concerning  the  keys.     The  de- 
fendant, Clark,  testified,  in  his  own  behalf,  as  follows : 

**  At  the  time  said  building  was  taken  down  and  removed,  I  was  in  posses- 
sion of  it.  I  had  had  possession  of  it  for  about  six  months  previous  to  that 
time.  Mr.  Norman  requested  me  to  look  after  his  things  in  that  building, 
and  gave  me  the  keys  to  the  building.  There  was  a  table  and  mower  in  there 
belonging  to  him." 

The  alleged  newly-discovered  evidence  was  evidence  sbow- 
*519     *ing,  or  tending  to  show,  that  Clark  had  had  possession  of  the 

house  for  about  six  months  prior  to  the  time  when  he  tore  it 
down  and  converted  it  to  his  own  use;  that  he  also  had  had  posses- 
sion of  the  keys,  which  had  been  delivered  by  Norman  to  Clark's  wife, 
and  that  Quintos  Foster's  character  for  truth  and  veracity  was  bad. 
It  will  be  noticed  that  all  of  this  alleged  newly-discovered  evidence, 
except' that  portion  intended  to  impeach  Foster,  is  merely  cumulative; 
for  it  pertains  to  matters  concerning  which  evidence  of  a  like  nature 
and  character  had  previously  been  introduced  by  both  parties,  on  the 
original  trial.  It  is  also  immaterial ;  for,  if  it  were  all  true,  still  the 
same  finding  and  the  same  judgment  should  be  rendered  in  the  case 
as  were  originally  rendered  on  the  former  trial ;  and  but  little  dili- 
gence could  have  been  used  to  discover  it,  or  to  discover  evidence  of 
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a  like  nature  or  ehantoier,  for  the  boaee  in  controversy  was  a  store- 
house,  situated  in  the  town  of  Baymond»  where  Beveral  families  re- 
sided. Evidently,  plenty  of  witnesses  could  have  been  found  who 
had  knowledge  concerning  the  possession  of  that  house.  As  to  the 
impeachment  of  Foster — Firsts  new  trials  can  seldom  if  eTer  be  had 
for  the  purpose  of  impeaching  the  testimony  of  a  witness;  and,  Mcosd, 
Foster's  testimony  was  immaterial. 

That  newly-discovered  evidence,  merely  cumulative,  is  not  a  suf- 
ficient ground  for  a  new  trial,  see  9  U.  8.  Dig.  (F.  8.)  613,  No.  318i, 
and  cases  there  cited ;  that  newly-discovered  evidence  is  not  a  aofficient 
ground  for  a  new  trial,  unless  it  is  material,  see  9  U.  8.  Dig.  (F.  8.) 
609,  No.  2095,  and  cases  there  cited;  that  a  new  trial  will  not  be 
granted  upon  the  ground  of  newly-discovered  evidence,  which  the 
party  asking  the  new  trial,  might,  by  the  use  of  reasonable  diligence, 
have  obtained  for  the  first  trial,  see  9  U.  8.  Dig.  (F.  8.)  616,  No.  2213, 
also  page  611,  No.  2 126,  and  cases  there  cited ;  and  that  a  new  trial  will 
rarely,  if  ever,  be  granted  on  account  of  newly-disoovered  evidence,  if 
the  only  object  of  it  be  to  impeach  the  character  of  a  witness,  who 
testified  on  the  original  trial,  see  9  U.  8.  Dig.  (F.  8.)  614,  No. 
*520  2208.  A  new  trial  will  cer*tainly  not  be  granted  to  enable  a 
party  to  impeach  the  character  of  a  witness  whose  testimony 
on  the  original  trial  was  entirely  immaterial* 

Upon  the  facts  of  this  case,  we  think  that  the  court  below  did  not 
err  in  sustaining  the  demurrer  to  the  evidence,  and  in  refusing  to 
grant  a  new  trial,  and  therefore  the  judgment  of  the  court  below  will 
be  affirmed. 

(All  the  justices  concurring.) 


John  M.  Musgott  v.  Joseph  H.  8tubb8« 

July  Term,  1880. 

1.  Witnesses:  Credibility.    Equally  credible  witnesses  will  often  speak  of  a 

past  event  in  a  different  manner, — one  with  positiveness  and  aasuraoce, 
and  the  other  with  doubt  and  hesitation;  yet  it  does  not  follow  that  a 
Jury  must  credit  the  former  In  preference  to  the  latter,  or  that,  if  they 
fail  so  to  do,  a  court  is  Justified  in  setting  aside  the  venlict  as  against  the 
CTidenoe. 

2.  Contract :  When  not  Implied.    A  contract  will  not  be  implied  from  the 

mere  fact  that  work  is  done  which  is  beneficial  to  the  party  sou^t  to  be 
charged.  If  the  circumstances  show  that  the  work  done  was  primarily 
and  directly  for  the  benefit  of  the  party  doing  it,  or  under  an  express  con- 
tract with  a  party  equally  interested  with  the  one  sought  to  be  charged, 
and  also  that  the  latter  has,  to  the  knowledge  of  the  party  claiming  the 
imp'ied  contract,  made  an  express  contract  with  another  to  do  such  waiA, 
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and  that  the  two  have  worked  together  in  performing  the  lahor»  a  Jury 
may  be  Justified  in  finding  that  the  party  is  liable  only  upon  the  express 
(soutract. 

Etrror  from  Bioe  district  eoart. 

Action  ori^ally  brought  before  a  jnstioe  of  the  peaee  by  Masoott 
againet  Stubbs,  to  recover  $26  which  he  claimed  to  be  due  him  from 
the  defendant  for  his  services  as  an  attorney  at  law  in  a  certain  case. 
Trial  before  the  justice,  April  22,  1878,  and  judgment  for  plaintiff. 
The  defendant  appealed  to  the  district  court,  wherein,  at  the  Jane 
term,  1880,  the  plaintiff's  motion  for  a  new  trial  was  overruled, 
*521  and  judgement  given  for  the  defendant.  Muscott  brings  the 
ease  here. 

John  M.  Muicottf  plaintiff  in  error,  for  himsdf. 

c7.  H.  Smith,  for  defendant  in  error. 

Bbbwbb,  J.    The  facts  in  this  case  are  these :    Plaintiff  was  county 
attorney  of  Bice  county.    Defendant  was  clerk  of  the  district  court 
of  that  county,  and  one  W.  T.  Nicholas  his  deputy.    As  such  county 
attorney,  plaintiff  filed  an  information  against  one  W.  B.  F.  Moore, 
charging  him  with  the  crime  of  murder,  and  said  Moore  was  arrested 
and  held  to  answer  for  that  offense.    Thereafter  said  Moore  com- 
menced an  action  for  false  imprisonment,  on  account  thereof,  against 
this  plaintiff,  tbis  defendant,  and  said  Nicholas.     Flaiiitiff  defended 
that  action  successfully,  and  now  sues  defendant  for  professional  serv- 
ices in  making  such  defense.     The  case  was  tried  by  a  jury,  which 
letnmed  a  verdict  for  defendants    They  also  answered  certain  special 
questions.    Judgment  was  entered  thereon  in  favor  of  the  defendant, 
and  plaintiff  now  alleges  error. 

The  first  question  is  one  of  fact.  Plaintiff  testifies  to  an  express 
contract  that  defendant,  in  terms,  employed  him  to  defend.  Defend- 
ant denies  any  such  contract.  True,  the  language  of  defendant,  as 
it  appears  in  the  record,  is  not  as  positive  and  emphatic  as  that  of 
plaintiff.  He  says :  "As  I  understand  it,  I  never  employed  Muscott  as 
my  attorney  to  defend  me  in  the  Moore  action,  nor  did  I  ever  request 
him  to  defend  me  in  that  action."  He  admits  frequent  conversations 
with  plaintiff,  but  they  were  jointly  sued,  and  jointly  interested  in  mak- 
ing a  defense.  Bitch  conversations  were  therefore  very  natural,  and  do 
not  cfirry  any  admission  of  plaintiff's  employment.  The  words  "as  I 
understand  it"  may  have  been  intended  by  the  witness  to  qualify  only 

the  first  clause  of  the  sentence,  leaving  the  latter  as  a  positive 
*522    and  ab*solute  denial.     Indeed,  such  would  be  the  natural  im* 

port  of  the  language.  But  we  lay  no  particular  stress  on  tbis. 
Because  one  witness  speaks  positively,  and  another  doubtingly,  it  does 
not  follow  that  the  jury  must  credit  the  former  rather  than  the  latter. 
Equally  truthful  men  often  speak  in  very  different  ways  about  the 
same  transaction, — one  with  perfect  confidence,  and  the  other  with 
doubt  and  hesitation.    One  will  say,  "It  was, "  and  the  other,  ''I  think 
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it  was."      A  jury  is  bonnd  by  neither  statement,  bat  may 
either. 

Again,  it  is  said  that,  if  there  was  no  express  contract,  there  was 
an  implied  one,  because  in  fact  plaintiff  did  render  professional  aezr- 
ices  to  defendant  with  the  latter's  knowledge  and  assent    The  fact 
is  that  all  the  papers  on  the  part  of  the  defense  were  prepared  and 
signed  by  plaintiff  alone,  as  attorney  for  the  defendants.     He  alone 
presented  and  discussed  the  questions  in  court.     The  case  never  went 
to  trial,  however,  and  these  questions  ware  in  preliminary  matters. 
It  also  appears  that  defendant  employed  one  J.  H.  Smith  as  his  at- 
torney to  look  after  bis  interests  in  that  suit;  that  plaintiff  knew  of 
this  employment,  and  consulted  about  the  case  with  said  counsel. 
Now,  thei principle  upon  which  implied  contracts  are  sustained  is  not 
merely  that  one  party  has  done  work  which  benefits  the  other,  because 
it  was  never  the  law  that  one  party  could  force  a  contract  upon  the 
other,  but  also  that  such  other  party,  knowing  that  the  services  are 
being  performed  for  his  benefit  and  on  his  account,  makes  no  objec- 
tion, but  permits  the  party  to  continue  doing  the  work  and  perform- 
ing the  services.     Do  the  facts  in  this  case  show  such  knowledge  and 
assent  ?    They  are  consistent  with,  but  do  not  prove,  and  therefore 
the  jury  was  not  bound  to  find,  such  knowledge  and  assent.     If  de- 
fendant had  employed  no  attorney  to  look  after  his  interests,  or  had 
not  notified  plaintiff  of  such  employment,  then  his  knowledge  that 
plaintiff  was  carrying  on  the  defense  for  all  the  defendants  might 
create  an  implied  contract.     But  here  the  plaintiff  was  jointly  sued 
with  defendant;  their  interests  were  alike;  their  defense  was 
*528    '^joint.     Now,  if  neither  plaintiff  nor  defendant  had  been  at- 
torneys, and  each  had  employed  counsel,  to  the  knowledge  of 
the  other  and  ot  the  respective  counsel,  the  manner  in  which  those 
counsel  carried  on  the  defense  would  ordinarily  be  a  matter  of  their 
own  choosing;  and  the  knowledge  by  one  client  that  the  counsel  of 
the  other  prepared  and  signed  all  the  papers,  and  took  the  leading 
part  in  the  defense,  would  not  raise  an  implied  contract,  for  he  might 
fairly  suppose  that  what  he  did  was  by  virtue  of  his  express  employ- 
ment by  the  other,  and  in  consequence  of  some  personal  understand- 
ing between  the  two  counsel.     Tbe  fact  that  the  plaintiff  occupied 
the  twofold  position  of  counsel  and  client  in  no  manner  changes  this. 
Muscott,  as  counsel  for  Muscott,  defendant,  was  charged  witB  the 
duty  of  full  preparation,  and  careful  defense,  for  his  client's  sake; 
defendant,  having  employed  Smith,  had  a  right  to  suppose  that  Smith 
would  protect  his  interests;  and  each  party  defendant,  having  coun- 
sel, to  suppose  that  the  two  counsel  would  act  together  for  the  mutual 
interests  of  the  two  defendants,  and,  at  tbe  same  time,  each  look  to 
his  own  client  for  compensation.    Placing  all  the  undisputed  facts  to- 
gether, it  cannot  be  said  that  an  implied  contract  was  proved.    AdS 
as  to  the  disputed  facts,  the  jury  found  against  the  plaintiff. 

The  same  considerations  are  a  sufficient  answer  to  the  oritieism  on 
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the  refusal  of  the  oonrt  to  give  instrootion  JTo.  8  asked  by  plaintiff. 
And  there  are  also  other  reasons  why  the  instrnction  was  properly 
refused. 

Objection  is  made  to  the  roling  of  the  conrt  in  the  admission  of  cer- 
tain testimony.  We  see  nothing  in  this  of  sufficient  moment  to  jus- 
tify a  reversal.  Indeed^  upon  the  claim  of  an  implied  oontraot»  it 
may  well  be  that  all  the  circumstances  and  surroundings  of  the  de- 
fense in  the  Moore  case  were  properly  presented  to  the  consideration 
of  the  jury,  and^on  the  whole,  it  may  be  said  that  the  record  presents 
little  more  than  a  strong  contradiction  between  parties  jas  to  their 

recollection  and  testimony  about  past  events,  — a  contradiction 
*524     *whose  solution  must  be  left  to  the  triers  of  fact;  and,  they 

having  pronounced  against  the  plaintiff,  their  decision  is  eon* 
dasive. 

The  judgment  will  be  affirmed. 
(iMl  the  justices  concurring.) 


ISpMUNi)  Habris  v.  E.  S.  W.  Dbouoiit,  Treasurer,  etc. 

July  Term,  1880. 

Taxation:  IzUimotion.  In  the  year  1878,  H.  was  the  owner  <tf  lots  three 
and  four,  in  blpek  ninety-four,  in  the  cdty  of  Wyandotte.  The  taxes  for 
1873  were  not  paid.  In  1874  the  lots  were  sold  by  the  county  treasurer 
to  N.  The  taxes  for  1874,  1875,  1876,  and  1877  were  paid  by  N.,  who  in 
1877  obtained  a  tax  deed  from  Wyandotte  county.  N.  brought  an  action 
against  H.  to  obtain  possession  of  the  property,  and  was  defeated  for  the 
reason  that  the  lots  were  not  sold  at  public  auction,  but  at  private  sale. 
Afterwards  the  commissioners  of  Wyandotte  county  refunded  to  N.  the 
sums  he  had  paid  for  taxes,  with  interest  at  ten  per  cent  The  clerk  of 
Wyandotte  county  entered  upon  the  tax  roll  for  1878  the  taxes  of  1873  to 
1877,  inclusive,  and  also  the  taxes  of  1878.  H.  paid  the  tax  of  1878,  and 
when  the  county  clerk  was  about  to  enter  the  lots  upon  tlie  delinquent 
tax  book  for  sale,  H.  filed  his  petition  for  a  permanent  injunction  to  restrain 
the  collection  of  said  taxes  by  sale  or  otherwise,  Heldt  the  injunction 
was  properly  refused  by  the  trial  court. 

Error  from  Wyandotte  district  court. 

Actiob  brought  by  Harris  against  Drought,  as  treasurer  of  Wyan- 
dotte county,  and  the  county  clerk  and  the  commissioners  of  that 
county,*  to  perpetually  enjoin  the  defendants  from  placing  certain 
lots,  situate  in  the  city  of  Wyandotte,  on  the  delinquent  tax -list  for 
1879,  etc.  Trial  at  the  December  term,  1879,  of  the  district  court, 
and  judgment  for  the  defendants. 
..  D.  J3.  Ifadley,  for  plaintiff  in  error. 
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JameB  5.  (Tibfon,  for  defendants  in  error. 

*525    *HoBTON.  G.  J.    In  the  year  1878,  Edmund  Harris  was  the 
owner  of  lots  8  and  4,  in  block  94,  in  the  city  of  Wjrandotte, 
Kansas.   The  taxes  assessed  against  the  property  for  that  year,  ^15.75, 
were  not  paid,  and  in  1874  it  was  sold  by  the  county  treasurer  to  one 
George  P.  Nelson.     The  taxes  for  the  years  1874,  1875, 1876,  and 
1877  were  regularly  paid  by  the  purchaser,  Nelson,  till  the  three 
years  from  the  date  of  sale  had  expired,  when  be  took  a  deed  for 
the  lots  from  Wyandotte  county,  dated  in  the  fall  of.  1877.     Nelson 
brought  an  action  against  Harris,  to  obtain  possession  of  the  prop- 
erty.    The  issue  was  tried  at  the  April  term,  1878,  and  Nelson  failed 
on  the  trial,  for  the  reason  that  the  county  treasurer  did  not  sell  the 
lots  at  public  auction,  but  at  private  sale,  and  judgment  was  rendered 
in  favor  of  Harris.      Afterwards  the  commissioners  of  Wyandotte 
county  paid  Nelson  the  sums  he  had  paid  for  taxes,  with  interest  at 
ten  per  cent,  thereon  from  the  date  of  payment  in  each  year.     There- 
upon the  clerk  of  Wyandotte  county  entered  upon  the  tax-roll  for 
said  county,  for  the  year  1878,  the  sums  answering  to  the  sums  paid 
by  Nelson  for  the  taxes  from  1873  to  1877,  inclusive.     He  also  en- 
tered upon  the  tax-roll  the  taxes  assessed  for  the  year  1878,  being 
$31.27  which  Harris  paid.    In  July,  1879,  as  the  county  clerk  was 
about  to  enter  these  lots  upon  the  delinquent  tax-books  for  sale  the 
following  September,  ELarris  filed  his  petition,  and  applied  to  the 
judge  at  chambers  for  a  temporary  injunction,  which  was  refused, 
and  he  excepted.     Service  of  summons  was  afterwards  made  upon 
the  county  treasurer,  E.  8.  W.  Drought,  the  county  clerk,  D.  B. 
Emmons,  and  the  county  commissioners.     The  action  was  heard 
upon  its  merits  at  the  December  term,  1879,  a  permanent  injunction 
against  the  county  officers  refused,  and  judgment  rendered  against 
plaintiff  for  costs,  to  which  plaintiff  duly  excepted.     A  motion  for 
new  trial  was  duly  made,  overruled,  excepted  to,  and  plaintiff  brings 
the  case  to  this  court. 

The  question  is  whether,  upon  the  facts  presented,  the  court 
*526    *committed  error  in  refusing  to  grant  the  injunction  prayed 
for.     Section  99,  c.  107,  Gen.  St.  1868,  provides : 

*'If  any  county  treasurer  shall  unavoidably  omit  or  fail  to  sell  any  lands  or 
town  lots  for  unpaid  taxes  on  the  first  Tuesday  of  May,  he  shall  advertise  and 
sell  such  lands  or  town  lots  on  the  fourth  Monday  of  June  next  ensuing;  and 
such  advertisement  and  sale  shall  conform  in  all  respects  to  the  provisions  of 
this  act,  and  shall  be  as  binding  and  valid  as  if  such  sale  had  been  made  on 
the  first  Tuesday  in  May." 

Section  126,  c.  107,  Gomp.  Laws  1879,  adopted  in  place  of  said 
section  99,  reads : 

"If  any  county  treasurer  shall  unavoidably  omit  or  fail  to  sell  any  lands  or 
town  lots  for  unpaid  taxes  on  the  first  Tuesday  of  September,  he  shall  adver- 
tise and  sell  such  lands  or  town  lots  on  the  fourth  Monday  of  October  next 
ensuing;  and  such  advertisement  and  sale  shall  conform  in  all  respects  to 
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the  provisions  of  this  act,  and  shall  be  as  bindln^g  niid  vtOid  as  if  such  sale 
had  been  made  on  the  flrst  Tuesday  in  September." 

Beotion  54,  c.  lOT,  Comp.  Laws  1879,  is  as  follows; 

''That  it  shall  be  the  duty  of  county  clerks  to  cause  all  lands,  in  their  re- 
spective counties,  that  for  any  reason  have  not  been  assessed  for  taxation,  or 
have  escaped  taxation  for  any  former  year  or  years,  when  the  same  were  liable 
to  taxation,  to  place  the  same  upon  the  tax-roU,  and  charge  up  or  carry  out 
an  assessment  against  said  lands  equal  to,  and  in  accordance  with,  the  assess- 
ment that  would  have  been  charged  against  said  lands  had  they  been  properly 
listed  and  assessed  at  the  time  they  should  have  been  assessed  under  the  pro- 
visions of  the  general  laws  governing  assessment  and  taxation  of  lands:  pro- 
vide, that  no  lands  shall  be  assessed,  under  the  provisions  of  this  section, 
where  the  same  have  changed  ownership  other  than  by  will»  inheritance,  or 
gift.** 

These  various  sections  were  enacted  to  prevent  the  escape  of  lands 
from  taxation  by  omissions  or  irregularities.     Within  the  principle 
announced  by  the  majority  of  the  court  in  Haxton  v.  Harris,  19  Kan. 
511,  there  was  no  payment  of  taxes,  in  the  strict  sense  of  the  term, 
by  Nelson.     He  never  assumed  to  act  as  the  agent  of  Harris,  or  to 
di&Gharge  the  obligations  of  the  property  for  the  taxes.     His  pur- 
chase failed,  but  he  did  not  thereby  become  an  agent  to  pay. 
*  527     Though  *the  sale  for  taxes  to  Nelson  was  invalid,  yet,  as  the 
county  has  been  compelled  to  refund  all  the  money  paid  by 
Kelson,  the  tax  lien  in  behalf  of  the  county  has  not  been  destroyed, 
— the  taxes  have  not  been  paid,  and  are  a  valid  lien  against  the  prop- 
erty.    Farther,  the  plaintiff  has  not  been  injured  by  any  of  the  trans- 
actions concerning  the  irregular  purchase,  or  the  payment  of  money 
on  the  irregular  certificate  of  sale.     Nelson,  in  his  action  to  recover 
possession  of  the  real  estate,  might  have  had  the  taxes  paid  by  him, 
with  interest  and  costs,  declared  a  lien  upon  the  land,  in  accordance 
with  the  provisions  of  section  117  of  the  tax  law  of  1868,  as  modified 
in  the  tax  law  of  1876.     Fairbanks  v.  Williams,  anU,  *16.     If  this 
had  heen  done,  plaintiff  would  have  been  required  to  pay  a  sum 
largely  in  excess  of  $490.89,  (the  sum  entered  by  the  clerk  for  the 
taxes  of  1873,  1874,  1875,  1876,  and  1877,)  to  redeem  the  lots  from 
such  lien. 

Again,  by  the  conduct  of  the  comity  offieials  and  Nelson,  the  plain- 
tiff has  obtained  additional  time  in  which  to  pay  the  taxes  of  1873, 
1874, 1876, 1876,  and  1877,  without  interest  thereon,  and  so  has  been 
really  benefited  by  their  aets.  Undeir  such  circumstances,  it  cannot 
be  said  that  he  has  presented  any  equitable  cause  for  the  interference 
of  the  court  in  his  behalf;  therefore  no  error  was  committed  in  refos- 
ing  the  injunction. 

Counsel  suggests  that  on  May  24, 1878,  plaintiff  sold  and  conveyed 
to  8.  F.  Mather  the  lots;  and  under  the  proviso  in  section  54,  c.  107, 
Comp.  Laws  1879,  the  ownership  had  so  changed  that  Mather  could 
BcU  and  convey  a  title  in  fee,  regardless  of  the  taxes  prior  to  the  tax 
^{  1878.    Under  the  general  finding  of  the  court,  this  question  is  not 
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in  the  oafle.    We  do  not  know  that  the  said  eonvejranoe  was  made  in 

good  faith,  or  that  it  was  anything  more  than  a  mere  mortgage*     It 
would  seem  to  have  been  intended  for  the  latter  porpose. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


^528         *Sabah  a.  SmTH  and  others  v,  Eubbka  Bank. 

July  Term,  1880. 

Executors  and  Administrators:  Final  Settlement:  When  Conclusive: 
Notioe:  Ck>ntinuance :  Jurisdiction.    An  executrix  duly  published 
notice  of  final  settlement  of  the  estate  at  the  April  term,  1876.    At  that 
term  the  matter  was  formally  continued  to  the  July  term,  and  at  this 
another  continuance  was  ordered  to  the  October  term.    No  entry  was 
made  upon  the  record  at  either  the  October  or  January  or  April  terms 
succeeding,  but  at  the  July  term,  1877.  the  final  settlement  was  approved, 
and  the  executrix  discharged  from  further  control  of  the  estate.    Held, 
in  ^n  action  upon  the  official  bond  of  the  executrix  for  misfeasance  in 
office,  that  such  final  settlement  was,  as  to  all  mattera  included  within 
it,  conclusive  as  against  this  collateral  attack;  and  that,  however  irreg- 
ular and  erroneous  the  action  of  the  probate  court  may  have  been  in  ap- 
proving the  final  settlement  at  that  late  day.  and  without  further  notice, 
it  had  not  lost  jurisdiction  by  delay;  and  therefore  its  adjudication  could 
not  be  held  void. 

Error  from  Greenwood  district  court. 

Action  brought  by  William  Martindale  and  two  others,  partners 
doing  a  banking  business  as  the  Eureka  Bank,  against  Sarah  A.  Smith 
and  three  others,  (sureties,)  upon  her  bond,  as  executrix  under  the 
will  of  W.  C.  Waybright,  deceased.  Trial  by  the  court  at  the  May 
term,  1880,  and  findings  and  judgment  for  the  plaintiff,  for  $5,532.06 
and  costs.     The  defendants  bring  the  ease  to  this  court. 

Phenis  dt  Harlan  and  Scott  dk  Lynn^  for  plaintiffs  in  error* 

Clogeton  dt  Martin^  for  defendant  in  error. 

Bbswbb,  J.  This  waG(  an  action  on  the  bond  of  an  executrix.  The 
following  are  the  important  facts :  On  the  twenty-eighth  day  of  Jan- 
uary, 1872,  W.  G.  Waybright  died  testate,  leaving  a  widow,  now  Sarah 
Ann  Smith,  the  above  plaintiff  in  error»  to  whom,  by  the  provisions 
of  his  last  will  and  testament,  his  entire  property  was  giveni  subject 
to  the  payment  of  his  debts.  On  the  twenty-sixth  day  of  Feb- 
*529  ruary,  1872,  the  will  was  ^admitted  to  probate  as  the  will  and 
testament  of  said  W.  C.  Waybright,  with  Sarah  Ann  Way- 
bright,  the  widow,  and  W.  L.  Sears,  as  executors  of  the  will,  who 
qualified  by  filing  the  bond  sued  on  in  this  aotipn.    On  the  same  day, 
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said  Rffcrah  Ann  Waybright  appeared  in  open  court,  and  elected  to 
take  ander  the  will.    On  the  twenty-third  of  March,  1872,  the  ex- 
ecaiors  returned  into  the  probate  court  of  Greenwood  county  an  in- 
▼entory  of  the  personal  property  of  the  estate,  amounting  to  $3,977.16, 
and  the  following  real  estate,  to«wit :  The  S.  ^  of  the  S.  E.  ^  of  sec- 
tion 2»  and  the  N.  ^  of  the  N.  E.  ^  of  section  11,  township  27,  range 
11  £j.»  containing  one  hundred  and  sixty  acres.     On  the  eighteenth 
day  of  January,  1878,  the  executors  filed  in  said  court  a  partial  set- 
tlement, charging  themselves  with  the  personal  property  of  the  estate, 
anaonxiting  to  $4,227.81,  and  giving  themselves  credit  for  the  amount 
paid  oat,  $703.84;  and  on  the  same  day  W.  L.  Sears  resigned,  and 
his  resignation  was  accepted  by  the  court  lea^ving  Mrs.  Waybright 
alone  in  charge  of  the  estate.     On  the  ninth  day  of  October,  1873, 
the  defendant  in  error,  the  Eureka  Bank,  obtained  a  judgment  against 
the  estate,  in  the  probate  court,  for  the  sum  of  $3,190.03,  with  12 
per  e^Dt.  interest  from  said  date  until  fully  paid;  which  was  by  the 
court  classed  as  a  fifth-class  claim.     On  the  sixteenth  day  of  March, 
1876,  publication  notice  was  made  for  the  final  settlement  of  the 
estate  at  the  April  term,  1876,  of  said  court.     On  June  13, 1876,  an 
account  and  statement  as  and  for  a  final  settlement  were  filed  by  the 
executrix,  Sarah  Ann  Smith,  in  the  probate  court.     On  th^  twenty- 
sixth  day  of  June,  1876,  the  hearing  of  the  final  settlement  was  con- 
tinued to  the  first  day  of  the  next,  term  of  the  court.     On  July  12, 
1876,  the  hearing  was  again  continued,  and  to  the  first  day  of  the 
next  term  of  the  coutt.     No  further  entry  appears  on  the  record  of 
the  court  until  July,  13, 1877,  when  the  final  settlement  was  approved 
by  the  court.     There  were  other  claims  allowed  against  the  estate, 
and  all  classed  as  fifth-class  claims,  except  $167.58,  which  was  allowed 

as  a  second-class  claim. 
*530  *Now,  upon  these  facts,  the  first  question  that  arises  is  as  to 
the  effect  of  the  final  settlement.  It  is  not  doubted  that  a  final 
settlement,  regularly  made  upon  due  notice,  has  the  force  and  effect 
of  a  judgment.  Shoemaker  v.  Brown,  10  Ran.  *383 ;  Musiek  v.  Beebe, 
17  Ean.  47.  "It  is  a  direct  adjudication  that  the  estate  is  fully  ad- 
ministered, and  that  means  either  that  all  the  debts  are  paid,  or  that 
all  the  assets  are  exhausted.  It  implies  that  the  administrator  has 
received,  not  merely  all  the  money  he  admits  in  his  statement,*  but 
also  no  more ;  in  other  words,  that  he  has  fully  accounted  for  all  that 
he  has  received,  or  ought  to  have  received,  and  that,  so. far  as  it  was 
sufficient,  he  has  used  it  in  the  discbarge  of  the  debts." 

Where  suit  is  brought  upon  an  executor's  or  administrator's  bond 
for  malfeasance  or  misfeasance,  and  a  final  settlement  is  set  up  as  a 
defense,  the  inquiry  involves  a  collateral  attack  upon  such  final  set- 
tlement ;  and  mere  irregularities,  such  even  as  would  be  sufficient  for 
reversal  in  proceedings  in  error,  will  not  avoid  its  force.  It  is  like 
any  other  judgment  when  thus  attacked.  If  the  court  had  jurisdic- 
ti<Hi,  it  wiU  be  sustained  errors  in  the.  proceedings  notwithstanding. 
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ThoQgfa  a  eourt  of  limited  and  special  jarisdiotfon,  the  jodgments  of  a 
probate  ooart  are  as  authoritative  and  conolaaiYe  as  those  of  the  district 
or  any  other  ooart  of  general  j  arisdiciion.  The  probate  eonrt  of  Green- 
wood oonnty  was  the  eoart  in  which  this  estate  was  properly  adniin- 
istered,  the  one  in  which  a  final  settlement  was  properly  to  be  made. 
The  court  had  a  general  jurisdiction  and  control  of  the  estate;  and, 
if  the  final  settlement  had  been  made  and  approved  at  the  term 
named  in  the  notice,  there  would  be  little  or  no  question  but  that 
such  settlement  would  have  been  a  bar  to  this  action.  Bat  the  oon- 
tention  is  that,  because  not  made  at  that  term,  nor  at  the  term  to 
which  the  consideration  of  the  matter  was  continued,  and  not  till 
more  than  a  year  thereafter,  the  court  lost  jurisdiction,  and  that  no 
final  settlement  could  then  be  made  without  a  new  notice. 

tiffs  in  error  offered  to  show,  by  parol,  that  tbe  settlement 
*531     not  approved  at  the  term  to  which  it  was  continued  *up<m  the 

request  of  defendant  in  error,  and  that  the  latter  took  the 
settlement  for  examination,  and  held  it  for  a  year,  and  then  returned 
it  to  tbe  court  with  the  statement  that  it  had  no  objection  thereto, 
apd  that  thereupon  it  was  approved,  but  the  district  court  refused  to 
permit  such  testimony,  and  held  the  parties  bound  by  the  record  as 
it  stood.  Taking  the  case,  then,  as  it  stands  upon  the  record,  did 
the  probate  court  lose  jurisdiction  by  a  failure  to  enter  a  formal  con- 
tinuance from  term  to  term  until  the  order  of  approval  ?  There  can 
be  no  question  of  the  power  of  the  court  to  order  a  continuance,  or 
that  such  continuance  carries  with  it  tbe  notice,  so  that,  if  formally 
continued,  no  new  notice  would  be  necessary.  Every  court,  except 
where  limited  by  statute,  has  power  to  continue  proceedings  before  it 
from  term  to  term.  Masters  y.  McHolland,  12  Kan.  *17.  This  is 
one  of  its  inherent  powers. 

In  Life  Ins.  Go.  v.  Twining,  19  Ean.  367,  it  was  decided  that  a 
motion  for  a  new  trial  in  tbe  district  court  did  not  become  defunct 
by  a  failure  to  act  upon  it  at  the  term  at  which  it  was  filed,  or  to 
enter  a  formal  order  of  continuance,  but  that  it  passed  over  for  hear- 
ing at  the  subsequent  term.  Kindred  in  principle  is  the  decision  in 
Bond  V.  White,  ante,  *45,  in  which  it  was  held  that  a  case  onoe  le- 
gally commenced  continues  in  existence  until  some  affirmative  action 
discontinuing  it.  In  other  words,  the  idea  is  that,  where  jurisdiction 
once  attaches,  and  the  action  of  a  court  is  invoked,  the  jurisdiction  re- 
mains until  that  action  is  had,  or  the  application  therefor  withdrawn. 
Does  tbe  same  principle  obtain  in  this  case  ?  Those  rulings  were  in 
reference  to  proceedings  in  the  district  court;  but  why,  in  the  ab- 
sence of  statute  limitations,  are  they  not  applicable  to  all  conrls? 
Upon  what  principle  can  it  be  held  that  a  district  court  holds  juris- 
diction from  term  to  term,  while  a  probate  oourt,  under  precisely 
similar  circumstances,  loses  it  ?  Each  is  a  court  of  seoonl.  The 
methods  of  acquiring  jurisdiction  may  differ,  but  jarisdicticin,  when 
acquired,  is  as  absolute  and  complete  in  one  as  in  the  other.    Each 
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lias  power  to  eontiiiQe.   The  rigbi  of  dismissal  exists  in  each. 

*58S      In  ease  of  delay  or  refusal  by  either  *to  aot,  a  party  has  the 

same  means  of  compelling  action.    Suppose  the  court  refuses 

to  act 9  is  jurisdiction  lost  and  the  right  to  act  gone?    If  there  be  no 

refusal,  but  simply  a  failure  to  act, — a  mere  neglect  of  the  court, — 

does  that  send  either  party  out  of  court?    And,  if  the  wrong  or  omis* 

sion  of  the  court  does  not  oust  jurisdiction,  does  mere  laches  of  the 

party  making  the  application  ?    Must  he  press  for  a  ruling,  under 

penalty  of  losing  the  right  to  a  ruling  by  delay?    Where  no  ruling 

is  asked  by  either  party,  is  not  each  guilty  of  laches,  and  can  one 

'Claim  the  benefit  thereof  as  against  the  other  ? 

But,  say  counsel,  does  the  law  contemplate  that  executors  may  give 
notice  that  final  settlement  will  be  made  at  a  time  certain,  then  re- 
faae  and  delay  making  such  settlement  for  more  than  one  year  there- 
after, then,  without  further  notice,  come  into  said  court,  make  final 
settlement,  and  get  their  dischai^e  without  the  knowledge  or  consent 
of  the  creators  ?    In  one  sense  of  that  question,  we  reply,  unhesitat- 
ingly, no ;  the  law  contemplates  no  delay.    It  means  that  every  case, 
e^ery  application,  in  whatever  court  brought,  shall  be  speedily  tried 
and  determined.     It  encourages  promptness,  —  oftentimes  makes 
rights  hinge  thereon.    But  the  question  here  is  not  as  to  the  error  in 
the  court's  action,  but  as  to  its  power  to  .act.     It  might  properly  have 
required  further  notice.    Perhaps  the  error  was  sufficient  to  have 
justified  a  reversal.    Unless  the  statute  requires  action  at  the  first 
term,  or  unless  in  the  nature  of  things,  a  failure  then  to  act  deter- 
mines the  jurisdiction  or  ends  the  proceeding,  action  at  a  subse- 
quent term  is  within  the  power  of  the  court.    The  question  is  very  dif- 
ferent from  that  which  would  have  arisen  if  no  notice  had  ever  been 
given.    Then  it  might  be  argued  that  the  court  never  had  jurisdic- 
tion; now  it  is  conceded  that  it  had,  but  it  is  claimed  that  it  lost  it; 
and  this,  not  because  it  dismissed  the  opposite  parties  from  court,  or 
dismissed  the  application,  but  simply  because  it  did  not  then  act 
upon  it.    It  is  no  uncommon  thing  for  cases  to  remain  in  the  district 
court  for  a  great  length  of  time,  going  over  from  term  to  term  with- 
out any  formal  continuance.    Frequently  orders  are  made  in 
*6S8    the  ^absence  of  the  adverse  parties,  and  without  special  notice 
to  them. 
We  have  had  occasion  to  reverse  many  cases  for  errors  in  this  re- 
spect; but  such  orders  were  not  made  without  jurisdiction,  were  not 
void,  so  as  to  be  challenged  collaterally.    It  may  be  said  thai,  in 
most  cases,  special  notice  is  served  on  the  adverse  party,  while  here 
only  a  general  notice  is  required,  to  all  interested,  of  the  intended  ap- 
plication ;  but  this  bears  upon  the  qaestion  of  error  rather  than  of 
power.    If  the  legislature  deem  such  a  notice  sufficient  to  bring  the 
adverse  parties  into  court,  that  is  the  extent  of  our  inquiry.    When 
once  in,  their  rights  are  those  of  parties  in  court,— no  more,  and 
no  less.    The  legislature  has  made  some  provision  for  the  relief 
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of  those  who  may  not  know  6t  the  exact  time  when  sveh  applications 
will  be  heard.  Section  158  of  the  execotors'  and  adnuniatrators'  act 
gives  a  party  who  is  absent,  and  has  no  actaal  notice,  six  months  in 
which  to  nie  exceptions  and  have  the  settlement  opened.  This,  with 
the  remedies  of  appeal  and  error,  it  has  deemed  sufficient  to  protect 
the  rights  of  all  parties.  Ordinarily  it  would  seem  that  these  were 
ample.  In  this  very  case  the  administration  of  the  estate  was  con- 
tinued for  over  five  years.  If  the  executrix  was  Ruilty  of  malfea- 
sauce  or  misfeasance  during  that  time;  if  she  failed  to  pay  over  the 
moneys  in  her  hands,  or  to  convert  any  property,  real  or  personal, 
into  money, — there  was  ample  time  and  abundant  opportunities  to 
punish  the  wrong,  and  enforce  the  payment  of  claims. 

It  follows,  from  these  considerations,  that  the  probate  eoort  had 
not  lost  jurisdiction  of  the  matter  of  the  final  settlement  of  the  estate 
by  its  failure  to  act  at  the  term  named  in  the  notice,  or  at  that  to 
which  a  final  continuance  of  the  proceeding  was  had ;  and,  if  it  had 
jurisdiction,  then  such  final  settlement  is  a  bar  to  this  action.  The 
question  of  malfeasance  or  misfeasance  is  res  a^udicata. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


*584       ^National  Bank  of  Lawbenoe  v.  Oliver  Babbeb, 

Treasurer,  etc.,  and  others. 

July  Term,  1880. 

Constitutional  Law ;  Section  7,  Ch.  90,  Iiaws  L870.  Section  7  of  chap- 
ter 90  of  the  Laws  of  1870,  p.  90,  [and  of  chapter  84,  Comp.  Laws  1879* 
pp.  796,  797,]  so  far  as  it  attempts  to  divert  any  portion  of  the  genei-al 
county  tax  or  general  township  tax  to  the  piyment  of  a  certain  class  of 
township  railroads  bonds,  is  void,  being  in  contravention  of  section  4  of 
article  11  of  the  constitntion,  which  provides  that  ''no  tax  sball  be  levied 
except  in  pursuance  of  a  law,  which  shall  distinctly  state  the  object  of  the 
same;  to  which  object  only  such  tax  shall  be  applied." 

Error  from  Douglas  district  court. 

Action  brought  by  the  National  Bank  of  Lawrence  against  Barber, 
as  treasurer  of  Douglas  county,  and  the  township  of  Eudora,  in  said 
county.     The  petition,  among  other  matters,  alleges  that — 

"Under  and  by  virtue  of  chapter  90,  Laws  1870,  the  township  of  Eudora 
did,  on  the  first  day  of  May,  1872,  msd^e  and  cause  to  be  issued*  in  the  name 
of  said  township,  $15,000  of  its  bonds,  to  pay  for  the  like  amount  of  the  cap- 
ital stock  of  the  St.  Louis,  Lawrence  &  Denver  Railroad  Company,  to. aid  in 
Dullding  the  railroad  of  said  railroad  company  through  said  township.  8ald 
boivla  were  issued  in  full  compliance  with  said  iaw»  and  the  railroad  so  sought 
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to  be  aided  in  its  construction  was  built  through  aaiid' township,  and  the  cap- 
ital stock  therein  was  Issued  and  delivered  to  said  township  for  its  said  bonds; 
that  8Hid  bonds  were  made  due  and  payable  in  twenty  years  from  their  date, 
and  bear  annual  interest  at  the  rate  of  six  per  cent,  per  annum*  evidenced  by 
interest  coupons  for  each  year's  Interest  attached  to  the  said  bonds,  and  said 
bonds  ^w^ere  made  payable  to  said  railroad  company  or  bearer;  that  the  plain- 
tiff is  the  owner  and  holder,  for  value,  of  coupons  on  said  bonds  to  a  larger 
amount  than  $1,000,  that  have  matured  since  the  first  of  May,  1873;  that  it 
did  also  recover  a  judgment  on  its  coupons  attached  to  said  bonds,  m  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Kansas,  in  an  action  wherein 
it  WHS  plaintiff  and  said  township  of  Eudora  was  defendant,  on  or  about  June 
5,  1877,  for  the  sum  of  $1,460.84  and  costs  of  suit;  that  said  coupons 
^535       and  said  judgment  are  all  unpaid,  and  each  of  them>  *and  said  town- 
ship has  no  other  funds  to  pay  them,  saye  that  hereinafter  mentioned, 
and  has  levied  no  taxes  under  section  6  of  said  chapter  90,  Laws  1870;  that 
for  the  year  1878  there  was  levied  on  the  railroad  so  built  as  aforesaid,  in 
said  township,  for  township  purposes  about  the  sum  of  $680,  and  for  county 
purposes  about  0400,  each  of  which  sums  of  money  has  been  collected  and  is 
now  held  by  the  defendant,  Oliver  Barber,  as  treasurer  of  said  county  of 
Douglas;  that  the  plaintiff  has  applied  to  him  for  said  sums  of  money,  and 
each  of  them,  to  be  paid  on  said  coupons  and  on  said  judgment,  and  each  of 
them»  so  far  as  they  would  extend,  but  that  said  Barber  fails  and  refuses  to 
pay  any  of  said  sums,  or  any  part  thereof,  to  the  plaintiff,  as  he  is  bound  to 
do  under  section  7  of  said  chapter  90,  Laws  1870,  claiming  that  he  is  in  doubt 
as  to  whom  he  should  pay,  and  whether  the  plaintiff  is  entitled  to  it,  or  any 
part  thereof,  and  setting  up  that  the  defendant,  said  township,  through  its 
trustee,  claims  said  moneys,  or  a  part  thereof. 

"Wherefore,  the  plaintiff  prays  the  judgment  of  the  court  that  said  Barber 
pay  over  to  it  said  moneys,  or  such  part  thereof  as  plaintiff  is  entitled  to,  and 
for  such  other  and  different  relief  as  the  court  may  give." 

The  cause  was  submitted  to  the.  court  at  the  October  term,  1879> 

for  its  decision  on  the  petition  and  the  answers  therein,  and  the  fol' 

lowing  stipulation : 

"If  the  court  holds  that  section  of  the  law  referred  to  in  the  petition  herein, 
to- wit,  section  7  of  chapter  90  of  the  Laws  of  1870,  valid  in  whole,  then  the 
defendant  Barber  shall  be  adjudged  to  pay  over  to  the  plaintiff  the  funds  re- 
ceived by  him  or  in  his  hands,  as  set  forth  in  the  petition,  as  county  and  town- 
ship taxes  on  the  railroad  in  the  petition  slated.  If  the  court  holds  said  law 
valid  as  to  the  township' taxes  on  said  railroad,  and  not  valid  as  to  the  county 
taxes  mentioned  therein,  then  the  said  Barber  shall  be  adjudged  to  pay  the 
said  plaintiff  the  amount  of  funds  in  his  hands,  realized  as  township  taxes,  as 
stated  in  the  petition.  If  the  court  shall  decide  said  law  valid  as  to  said 
county  taxes  on  said  railroad,  in  the  petition  set  foi-th,  and  not  as  to  townshij) 
taxes,  then  the  said  Barber  shall  be  adjudged  to  pay  the  said  county  taxes  to  the 
plaintiff.  K  the  court  shall  decide  said  section  of  said  law  wholly  Invalid,  the 
judgment. to  be  for  defendants  for  costs;  both  parties  reserving  the  right  to 
prosecute  error  in  said  action  to  the  supreme  court.  All  other  questions  ex- 
pressly agreed  to  be  with  the  plaintiff." 

*536  *npon  hearing  the  cause,  the  court  found  and  decided  that 
said  section  7  of  chapter  90,  Laws  1870,  referred  to  in  the 
plaintiff's  petition,  is  wholly  invalid;  and  the  court  therefore  ordered 
that  the  defendants  go  hence  without  day,  and  recover  their  costs; 
to  which  ruling  the  plaintiff  excepted,  and  it  has  brought  the  case  to 
this  court* 
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Under  our  constitution  and  form  of  government,  it  is  conceded  that  all  leg* 
iBlative  power  is  vested  in  our  lQgi8lature»  save  where  it  is  ciearlj  restnuned 
by  the  constitution.  Const.  Kan.  art.  2,  §  1;  Atchison  y.Bartholow,  4  Kan. 
«124;  Coleman  v.  Newby.  7  Kan.  *87»  *SS;  Leavenworth  Co.  ▼.  Miller,  Id. 
*536  et  seq.;  Harding  v.  Funk,  8  Kan.  *323. 

The  law  is  uniform,  and  so  complies  with  the  constitution.  NoffzJgger  ▼• 
McAllister,  12  Kan.  *d21. 

The  power  of  the  legislature  to  prescribe  and  i^)portion  taxes  cannot  be 
questioned  by  the  courts.  Leavenworth  Go.  v.  Miller,  7  Kan.  *599;  KcMrth 
Missouri  B.  Co.  v.  Maguire,  49  Mo.  501,  and  cases  there  cited.  The  question  of 
a  uniform  tax  has  been  fully  discussed  In  Sedg.  St.  &  Const.  Law,  502-50S» 
(2d  £d.,)  and  in  Cooley,  Tax'n,  428,  429. 

The  county  and  town  are  part  of  the  state,  and  under  its  control.  DilL 
Mun.  Corp.  §§  10a,  34, 35, 36,  and  note;  Richland  Co.  v.  Lawrence  Co.,  12  lU. 
9.  County  and  township  funds  are  under  legislative  control.  Counties,  as 
to  powers  and  duties,  remain  under  legislative  control.  I>ennis  v.  Majnard, 
15  111.  480.  As  to  mivrked  differences  between  cities  and  counties  or  towns, 
see  Dillon,  761-765,  and  cases  cited.  Also  8  U.  S.  Dig.  (N.  S.)  1877,  §  105, 
p.  196;  Railroad  Co.  v.  Garside,  10  Kan.  *564.  For  a  strong  case  on  this 
plenary  power  of  the  legislature,  see  Sangamon  Co.  v.  Springfield,  63  m.  66. 

This  law  is  similar  in  principle  to  statutes  in  other  states.  Pike  Co.  v. 
State,  11  111.  202-209.  This  case  holds  the  power  of  the  state  to  set  apart  a 
certain  part  of  a  county  fund  for  a  specific  use.  A  statilte  similar  to  the  one 
in  question  was  discussed  in  Madison  Co.  v.  People,  58  lU.  456-458,  and, 
though  held  invalid  on  other  grounds,  was  not  questioned  ou  this. 

This  court  gave  a  general  comment  upon  this  law  in  Thacker  v.  Jefferson 
Co.,  13  Kan.  *188,  *189,  and  did  not  express  any  doubt  at  all  about 
*5S7  this  ^section  7,  though  not  commenting  upon  it.  The  whole  reason- 
ing in  the  case,  however,  sustains  the  view  of  the  complete  power  of 
the  legislature  to  pass  the  act  in  question,  for  it  involves  the  question  of 
making  the  county  liable  for  expenses,  and  duties  pertaining  to  a  single  town- 
ship. If  it  was  competent  for  the  legislature  to  impose  the  burden  of  paying 
all  the  preliminary  expenses  for  the  township  upon  the  county,  it  vms  equally 
competent  to  provide  that  the  funds  of  the  county  or  township  should  be  ap- 
plied to  the  payment  of  the  l)onds  to  be  issued  under  the  law.  The  apportion- 
ment of  county  and  township  funds  was  clearly  within  the  legislative  power. 

We  may  go  further.  The  funds  so  raised  under  section  7  cannot  be  used 
for  any  other  purpose,  at  least  without  legislative  sanction,  and  it  is  a  serious 
question  whether  the  legislature  can  authorize  a  diversion.  But  as  to  the  in- 
violability of  the  fund,  as  the  law  now  stands,  it  seems  to  me  there  is  no  real 
question.  The  point  seems  to  be  passed  on  in  Doty  v.  Ellsbree,  11  Kan. 
*209-*218.  The  funds  mentioned  in  section  7  came  into  the  defendant's  (Bar- 
ber's) hands,  appropriated  by  law  to  a  specific  use.  Can  he  "divert  the  funds 
from  that  purpose  without  making  himself  and  sureties  liable  to  the  holder  of 
the  indebtedness'*  meant  to  be  paid  by  these  funds? 

It  seems  quite  evident  that  this  provision  of  section  7  entered  into  and 
became  a  part  of  the  contract  between  the  bondholder  and  the  township  and 
county.  Doty  v.  Ellsbree,  11  Kan.  *209  et  seq.;  Sedg.  St.  &  Const.  Law,  588, 
589,  608,  609.  The  case  of  Brooklyn  Park  Com'rs  v.  Armstrong,  45  K.  Y. 
234-246,  is  quite  in  point  here.  There  the  funds  arising  from  the  sale  of  cer- 
tain lands  were  pledged  to  the  payment  of  bonds  to  be  issued  by  the  city»  al- 
though the  general  liability  of  the  city  was  also  pledged.  The  court  of  appeals 
held  that  this  specific  security  could  not  be  taken  away  by  any  subsequent  act 
of  the  legislature.  The  point  is  expressly  ruled  in  Yon  Hoffman  v.  Qoinc^r 
4  WaU.  550.    The  court  holds:  '*lt  is  also  settied  that  the  laws  whieh 
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a*  the  time  and  place  of  making  the  contract » and  where  it  is  to  be  performed, 
entor  into  and  form  a  part  of  it,  as  if  they  were  expressly  referred  to 
*538       or  in*eorporated  in  its  terms.    This  principle  embraces  those  which 
affect  Its  validity,  construction,  discharge,  and  enforcement." 
This  exposition  of  the  law  from  our  highest  court  accords  with  the  views 
of  this  court  in  State  v.  McCrlllus,  4  Kan.  *250,  where  it  was  held  that  funds 
coming^  Into  the  treasurer's  hands  for  interest  on  county  bonds  cannot  be  di- 
verted by  any  order  made  by  the  county  board.    In  the  case  under  section  7, 
a  certain  sum  of  money  came  into  the  treasurer's  hands*  charged  with  a  trust. 
He  ia  bound  to  fulfill  that  trust. 

J.  W.  Green  and  Oeo*  J.  Barker^  for  defendants  in  error. 

Plaintiff  in  error  bases  its  claim  to  this  money  upon  section  7,  c.  90,  Laws 
1870.     Defendants  in  error  claim  that  said  section  is  in  violation  of  section  1 
of  article  11  of  the  constitution  of  this  state,  the  first  clause  of  which  section 
declares  ''that  the  legislature  shall  provide  for  a  uniform  and  equal  rate  of 
assessment  and  taxation."    Any  law»  therefore,  which  by  its  terms  provides, 
either  directly  or  indirectly,  that  taxes  shall  be  assessed  and  collected  by  a 
method  which  shall  not  be  uniform  and  equal,  is  in  violation  of  this  clause 
of  the  oonstitution,  and  void.    It  is  not  contended  that,  by  uniformity  and 
equality,  each  piece  of  property  of  equal  value  throughout  the  state,  or 
throughout  a  county,  must  pay  the  same  amount  of  tax;  but  it  is  contended 
that  the  rate  of  taxation  sh^l  be  uniform  throughout  a  certain  district,  and 
that  each  piece  of  taxable  property  throughout  a  county  shall  bear  its  just 
proportion  of  taxes  raised  for  county  purposes,  and  each  piece  of  taxable  prop- 
erty within  a  township  shall  bear  its  just  proportion  of  township  expenses 
and  indebtedness.    Oilman  v.  Sheboygan,  2  Black,  510 ;  Warren  v.  Van  Brunt» 
19  Wall.  650;  Exchange  Bank  v.Hines,  3  Ohio  St.  1;  Knowlton  v.  Rock  €k)., 
9  Wis.  410. 

That  section  7  of  chapter  90,  Laws  1870,  is  objectionable  for  the  reason  that 
it  is  in  contravention  of  the  first  clause  of  section  1  of  article  11  of  the  constitu- 
tion, there  can  be  no  doubt.    It  is  true  that  it  does  not  exempt  any  railroad 
built  within  the  state,  wholly  or  in  part,  by  township  aid,  from  taxation,  but 
it  does  provide  for  an  ununiform  and  unequal  taxation  of  the  prop- 
*539      erty  within  any  county  in  which  a  railroad  has  been  *built,  in  whole 
or  in  part,  by  the  aid  of  any  township  within  such  county.    It  in 
effect  provides  that  the  property  of  so  much  of  a  railroad  as  lies  within  a 
township  which  has  aided  in  the  construction  of  the  railroad  shall  be  exempt 
from  bearing  its  just  proportion  of  county  and  township  expenses  and  in- 
debtedness.   Said  section  7  provides,  in  effect,  that  that  portion  of  the  St. 
Louis,  Lawrence  &  Denver  Railroad  which  lies  in  Eudora  township  shall  be 
exempt  from  paying  any  portion  of  the  tax  raised  to  defray  the  county  ex- 
penses and  indebtedness,  and  also  be  exempt  from  paying  any  of  the  general 
expenses  of  that  township.    Such  a  law  is  repugnant  to  the  first  clause  of 
section  1  of  article  11  of  the  constitution.    Ottawa  Co.  v.  Nelson,  19  Kan. 
234;  Francis  v.  Railroad  Ck>.,  Id.  816;  Crosby  v.  Lyon,  87  Cal.  246;  Primm 
y.  Belleville,  59  HI.  142. 

But  it  is  claimed  by  plaintiff  in  error  that  these  taxes  have  been  already  col- 
lected, and  that  the  legislature  has  the  power  of  approp];iating  them  in  sudi 
a  way  and  for  such  purposes  as  it  sees  fit.  In  this  transaction  between  the 
township  and  the  railroad  company,  the  township  acted  as  a  private  corporar 
tion,  and  as  such  is  Interested  in  the  management  of  said  road,  and  is  held  to 
the  same  liabilities  and  rules  as  a  private  corporation.  People  v.  Batehellor» 
58  K.  Y.  141;  Western,  etc»  Soc  v.  Philadelphia,  81  Pa.  St.  185;  Bailey  v. 
Mayor,  eto.,  8  Hill»  581.  If,  therefore,  the  proposition  contended  for  by  plain- 
tiff in  error  is  correct,  the  legislature  has  the  power  to  appropriate  the  funds 
belonging  to  one  municipal  corporation  to  cancel  the  private  indebtedness  of 
V.24IC— 26 
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another.  The  answer  of  plaintiff  in  error  in,  these  taites  are  not  the  propeitr 
of  the  county  of  Douglas  as  the  funds  of  a  private  cofp(yrat]on  are  the  proi>> 
erty  of  such  corporation,  and  therefore  the  power  of  the  state  to  direct  the  ap- 
plication is  plenary. 

The  cases  cited  by  plaintiff  in  error  are  cases  in  which  the  legislature  as- 
.  sumed  to  direct  the  revenues  of  the  county  to  the  partkmlar  purp<)ae  for  which 
they  were  raised.    It  is  not  denied  that  if  a  reven  ue  has  been  raised  for  a  par- 
ticular purpose,  that  the  legislature  has  the  power  to  compel  its  aj^lication, 
or  that  if  the  object  for  which  a  certain  tax  has  been  raised  fails,  tbat  the  leg- 
islature may  direct  its  application.  Cooley ,  Tax'  n,  494,  and  cases  cited. 
*540      *It  is  true  that  some  of  the  cases  in  New  York  and  Pennsylvania  go 
to  a  great  extent,  but  it  is  siibmitted  that  their  constitutions  do  not 
.contain  the  restrictive  clause  contained  in  the  constitution  of  Kansas.    "To 
tax  the  property  of  one  township  to  pay  the  debt  of  another  townsMp  is  an 
.'extraordinary  and  uncommon  kind  of  taxation.    It  can  only  happen  bjth« 
change  of  the  boundary  lines  of  one  or  more  townships."    Ottawa  Co.  v. 
Kelson,  19  Kan.  243.    But  does  not  section  7  indirectly,  if  not  directly,  do 
this?    It  appropriates  the  money  raised  by  the  county,  by  taxation,  to  meet 
and  discharge  its  indebtedness,  to  the  payment  of  the  private  bonded  indebt- 
edness of  one  of  its  townships.    The  case  of  Sleight  v.  People,  74  111.  47,  is 
in  point,  and,  as  it  appears,  is  decisive  of  this  case;  also,  22  Wis.  660. 
;    The  appropriation  of  the  tax  levied  against  said  road  for  county  purposes 
is  to  impose  a  debt  upon  said  county,  without  its  consent.    That  this  is  ultra 
vires,  see  People  v.  Hurlbut,  24  Mich.  44;  People  v.  Detroit,  28  Mich.  228; 
Knapp  V.  Grant,  27  Wis.  148;  People  v.  Chicago,  51  111.  18;  Madison  Co.  v. 
People,  58  111.  463;  Atlrins  v.  Randolph,  81  Vt.  226,  286;  Hampshire  Co.  v. 
Franklin,  16  Mass.  76;  Medford  v.  Learned,  Id.  216;  Brunswick  v.  Litchfield, 
2  Greenl.  28,  32;  Bowdoinham  v.  Richmond,  6  Greenl.  112. 

The  act  in  question  is  in  direct  violation  pf  section  4,  art.  11,  of  the  consti- 
tution of  Kansas.  Section  7  of  chapter  90  provides  that  if  any  county  orto^n- 
ship  tax  shall  be  assessed  and  collected  from  any  railroad  which  may  have 
been  built,  in  whole  or  in  part,  in  any  township  which  may  have  subscribed 
stock  as  provided  in  the  foregoing  sections,  all  such  county  or  township  tax 
arising  from  said  railroads,  within  said  township,  shall  be  set  apart  and  held 
by  the  treasurer  for  the  benefit  of  such  township,  and  applied  to  the  payment 
of  the  interest  and  principal  of  said  bonds;  but  the  constitution  of  this  state 
provides  that  taxes  shall  be  levied  in  pursuance  of  a  law  which  shall  distinctly 
state  its  object,  to  which  object  only  such  tax  shall  be  applied.  It  is  the  taxes 
provided  for  by  section  83,  c.  107,  and  section  22,  c.  110.  Gomp.  Laws  1879, 
which  the  plaintiff  in  error  seeks  to  appropriate  to  the  payment  of  its  claim. 
It  will  be  observed  that  section  7  does  not  provide  that  a  tax  shall  be  assessed 
and  collected  against  this  railroad  for  the  specific  object  of  paying  the 
*541  interest  and  principal  of  said  *bond8,  (and,  if  it  did,  the  section  would 
be  unconstitutional,  for  reasons  heretofore  assigned,)  but  it  provides 
that  the  treasurer  of  the  county  shall  apply  taxes,  which  have  been  assessed 
and  collected  for  other  and  specific  objects,  to  the  discharge  of  the  principal 
and  interest,  to-wit,  taxes  assessed  and  collected  for  county  and  township  pur- 
poses; but  plaintiff  in  error  says  that  the  funds  mentioned  in  section  7  came 
into  defendant's  (Barber's)  hands  appropriated  to  a  specific  use,  and  that 
they  cannot  be  used  for  any  other  purpose,  and  that  use  and  purpose  is  alleged 
to  be,  in  plaintiff's  petition,  county  and  township  purposes. 

Plaintiff  in  error  seems  to  agree  that  these  funds  cannot  be  so  appropriated, 
on  account  of  this  constitutional  provision.  Orahaili  V.  Horton,  6  kan.  *358; 
State  V.  Dickson,  11  Kan.  209-218;  22  Wis.  660. 

If  it  shall  be  held  that  the  taxes  assessed  against  the  said  road  can  be  thus 
diverted,  there  can  be  no  limit.    If  the  legislature  has  the  power  to  divert 
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these  taxee  to  tfais  purpose,  it  haa  the  power  to  direct  ihat  all  the  taxes  raised 
in  said  to'wnship  for  county  purposes  shall  be  appropriated  to  the  payment  of 
tills  to^vmshlp  debt. 

There  can  be  no  reason  given  why  the  taxes  assessed  Hgainst  that  railroad 
BbaU  be  thus  applied,  which  will  not  apply  with  equal  force  as  to  taxes  assessed 
against  any  other  property  within  the  township. 

S.  O.  Thacher,  for  plaintiff  in  error^  in  reply. 

In  the  case  of  Sleight  v.  People.  74  111.  47,  the  court  rests  its  decision  on  a 
pecnliar  proviaion  of  the  state  constitution,  which  in  e£Fect  provides  that  cor- 
porate  taises  can  only  be  levied  for  corporate  purposes.    The  entire  argument 
turns  .upon  the  construction  of  this  prohibition,  and  the  court  holds  the  case 
to  come  within  it.    But  this  case  seems  to  admit  that  the  to¥mship  taxes  on 
the  railroad,  within  Che  towns  subscribing  for  stock  in  the  railroad,  should 
be  appropriated  as  provided  by  statute.    The  precise  question  before  the  court 
was  the  power  of  the  legislature  to  provide  that  taxes  levied  for  county 
*M2       and  township  purposes  upon  the  railroad  "in  the  *towns  of  Oxford 
and  Glover,"  which  towns  had  not  taken  stock  in  the  railroad  com- 
pany, could  be  used  to  pay  the  principal  of  bonds  not  issued  by  those  town- 
ships.    The  court  carefully  limits  the  opinion  to  this,  and,  as  to  it,  holds  the 
law  invalid.    So  far  from  holding,  as  the  defendants  in  error  seem  to  suppose, 
with  them,  by  clear  implication  the  case  holds  with  us.    The  court  does  not 
decide  that  the  sums  levied  for  county  purposes  in  the  towns  subscribing  stock 
cannot  he  used  as  provided  by  statute;  but  it  holds  that  taxes  levied  for 
county  or  township  purposes.  In  townships  not  interested  in  the  railroad,  can- 
not he  used  to  pay  the  debt  of  those  townships  that  are.    This  is  the  extent 
of  the  decision.    And  even  this  decision  seems  in  conflict  with  former  adju- 
dications of  the  same  court.    Shaw  v.  Dennis,  5  Oilman,  405-416;  Bichland 
Go.  v.  lidwrence  Co.,  12  111.  8. 

This  question,  as  presented  by  defendants  in  error,  is  fully  discussed  in 
Cooley  on  Taxation,  pp.  110-116,  and  the  plenary  power  of  the  legislature 
over  the  matter  is  clearly  upheld.     See,  also,  Cooley,  Const.  lim.  237,  740. 
The  county,  under  the  law  in  question,  in  certain  respects  acts  for  the  town- 
ship.    It  assists  the  township  to  efiTectuate  the  purposes  of  the  act.    It  aids 
it  in  bringing  into  existence  and  creating  property,  for  purposes  of  taxation, 
that  did  not  exist  before.    This  being  so,  why  Is  it  not  competent  for  the  leg- 
islature to  provide  that  the  county's  share  in  developing  this  new  property,' 
which  it  has  helped  to  create  in  the  township,  shall  be  the  revenue  it  can  de- 
rive from  it?    May  not  the  legislature,  in  its  wisdom,  devise  means  for  mu- 
nicipalities to  aid  in  public  improvements,  such  as  railroads,  mill-dams,  scliools, 
by  devoting  to  their  support  the  excess  in  revenue  derived  from  the  newly- 
created  property?    There  is  nothing  in  the  constitution  prohibiting  it,  either 
directly  or  indirectly. 

It  seems  hardly  worth  while  to  say  that  this  law  does  not  exempt  any  prop- 
erty from  taxation,  though,  if  it  did,  it  would  appear  to  be  within  legi'slKtive 
discretion.  CommisBloners  of  Ottawa  v.  Nelson,  19  Kan.  284;  Francis  v. 
Bailroad  Co.,  Id.  811,  812. 

As  to  section  4,  art.  11,  of  the  constitution,  our  contention  is  that 
*543  these  funds,  township  and  county,  raised  by  taxation  on  *the  railroad 
within  Eudora  township,  were  levied  and  paid  for  a  specific  purpose; 
that  this  purpose  is  declared  by  law  to  have  been  that  of  the  municipal  isiu- 
QioritieB  levying  the  taxes,  and  of  the  property  holders  in  paying  them.  No 
law  could  be  more  specific  than  the  one  under  consideration;  no  object  more 
accurately  designated  for  which  the  taxes  should  be  appropriated.  Language 
cannot  be  more  plainly  used. 

This  brings  the  whole  question  back  to  the  proposition  of  defendants  in 
erroTt  that  this  provision  of  law  is  in  defiance  of  section  1,  art.  11,  of  the  coii- 
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fttituUon.  Just  how  the  consUtation  is  infracted  by  this  law  is  not  pointed 
oat«  This  section  of  the  constitution  received  moat  an^le  and  elaborate  ex- 
amination by  this  court  in  Ottawa  Co.  v.  Nelson,  19  Kim.  284,  and  was  under 
review  in  Francis  v.  Atchison.  T.  &&  F.  B.  Co.,  19  Kan.  808.  To thepdnci- 
ples  settled  in  these  cases  further  discussion  can  add  but  little.  It  is  obvious  that 
the  rate  of  assessment  and  valuation  of  the  propertv  of  the  township  under 
this  law  is  not  interfered  with  in  any  manner.  The  rate  is  uniform.  The 
law  makes  no  discrimination  in  that  respect.  No  property  is  assessed  too  high 
or  too  Idw. 

The  destination  of  the  proceeds  of  the  taxation  is  the  real  point  at  iasoe. 
And  on  this,  tiie  real  field  of  contention,  the  other  side  offers  nothing  to  meet 
the  clear  reasoning  and  inferences  in  Thacher  v.  Jefferson  Ck>.«  13  Kan.  *188, 
*189.  Here  the  court  rightly  held  the  county  liable  for  all  the  expenses  ante- 
dating the  issue  of  the  bonds.  Surely,  if  the  execution  of  the  purposes  of  a 
single  township  can  be  thus  thrown  upon  the  county  by  legislative  direction* 
much  more  can  the  funds  arising  from  county  and  township  taxation  within 
the  township  on  this  property,  created  by  this  outlay  of  money  of  the  county, 
and  the  credit  of  the  township,  be  pledged  by  the  act  of  the  legislature  to  meet 
the  debt  of  the  township  so  niade. 

Valentine,  J.    The  sole  question  presented  to  the  court  for  its  de- 
cision in  this  case  is  the  vididity  of  section  7  of  chapter  90  of  the 
Laws  of  1870.     The  section  reads  as  follows : 

^544  "If  any  county  or  township  tax  shall  be  assessed  and  col*lected  from 
any  railroad  which  may  have  been  built,  in  whole  or  in  part,  in  any 
township  which  may  have  subscribed  stock,  as  provided  in  the  foregoing  sec- 
tions, all  such  county  and  township  tax  arising  from  said  railroads,  within 
said  township,  shall  be  set  apart  and  held  by  the  treasurer  for  the  benefit  of 
such  township,  and  applied  to  the  payment  of  the  interest  and  principal  of 
said  bonds,  and,  after  the  payment  thereof,  the  same  shall  be  added  to  the  school 
fund  of  said  township.  If  only  a  general  county  or  other  tax  is  levied  and 
collected  from  said  railroad  in  the  county,  then  the  township  or  townships 
which  may  have  aided  in  the  construction  of  said  road,  as  aforesaid,  shall  be  en- 
titled to  have  of  said  tax  a  fair  proportion  thereof,  to  be  determined  by  compar- 
ing the  length  of  the  road  in  the  township  to  the  whole  length  in  the  county." 
(Laws  1870,  p.  191.  See,  also.  Laws  1879,  p.  253,  §  1;  Comp.  Laws  1879, 
pp.  796,  797,  §7;  Laws  1876,  p.  215,  §  7,  and  pp.  220,  221,  §  10;  Gomp.  Laws 
1879,  p.  791,  §  7.  and  p.  794,  §  10.) 

The  defendants  in  error  claim  that  said  section  7  is  void,  because, 
as  they  claim,  it  is  in  contravention  of  sections  1  and  4  of  article  11 
of  the  constitution  of  the  state  of  Eansaa.  So  much  of  section  1  of 
article  11  of  the  constitution  as  is  necessary  to  be  considered  in  this 
case  reads  as  follows :  "The  legislature  shall  provide  for  a  uniform 
and  equal  rate  of  assessment  and  taxation.  **  Said  section  4  of  arti- 
cle 11  of  the  constitution  reads  as  follows:  '"No  tax  shall  be  levied 
except  in  pursuance  of  a  law,  which  shall  distinctly  state  the  object  of 
the  same;  to  which  object  only  such  tax  shall  be  applied." 

This  litigation  has  reference  to  that  portion  of  the  county  tax  of 
Douglas  county,  and  that  portion  of  the  township  tax  of  Eudora  town- 
sbip,  which  was  levied  on  the  railroad  property  of  the  St.  Louis, 
Lawrence  &  Denver  Bailroad  Company  in  said  Eudora  township  and 
county  of  Douglas.     We  aball  first  consider  the  question  raised  with 
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referenee  to  the  oonxity  tax ;  but  what  we  shall  say  with  reference  to 
the  eoanty  tax,  we  think,  will  also  have  application  in  principle  to  the 
townBhip  tax. 

This  coanty  tax>  which  is  now  in  litigation,  is  a  portion  of 
*545      *tbe  general  connty  tax  which  was  levied  on  all  the  taxable 
property  of  the  connty  by  the  county  commissioners  for  gen- 
eral county  purposes,  under  section  83  of  the  tax  law.    Comp.  Laws 
1879,  p.  956.     See,  also,  Id.  p.  275,  §  16,8nb.  4;  Id.  p.  812,  §§  181 
and  2.     This  general  coanty  tax  was  levied  for  "coanty  purposes," 
for  *' coanty  charges  and  expenses,"  for  "current  expenses  of  the 
county^"  and  no  portion  of  it  was  levied  for  the  purpose  of  paying 
principal  or  interest  on  township  railroad  bonds.     And  it  was  levied 
for  said  "coanty  purposes"  "in  pursuance  of  a  law," and  therefore  no 
portion  of  it  can  now  be  diverted  from  such  parf)ose  or  purposes. 
<}on6t.  ari.  11,  §  4 ;  State  v.  Marion  Go.,  21  Ean.  *419.     Certainly 
no  portion  of  this  tax  was  levied  for  the  purpose  for  which  the  plain- 
tiff now  desires  to  use  it.  > 
The  tax  now  in  litigation  either  is  or  is  not  a  part  of ,  the  county 
tax.     If  it  is,  then  it  cannot  foe  diverted  from  coanty  purposes,  as 
before  stated.     Bat,  if  it  is  not,  then  neither  it  nor  the  real  connty 
tax  is  levied  on  the  taxable  property  of  the  county  or  township  at  "a 
uniform  and  equal  rate."     That  is,  if  it  is  not  a  part  of  the  coanty 
tax,  then  all  taxable  property  in  the  county,  except  the  railroad  prop. 
erty,  in  which  this  tax  was  levied,  is  subject  to  a  county  tax,  while 
this  railroad  property  is  not  subject  to  any  county  tax,  and  no  prop- 
erty in  the  county  or  township,  other  than  this  railroad  property,  is 
snbjeot  to  so  high  a  township  railroad  bond  tax  as  this  railroad  prop- 
erty is.    While  this  railroad  property  is  subject  to  the  same  town- 
ship railroad  bond  tax  that  other  property  in  the  township  is,  it  is 
also,  in  addition  thereto,  sobject  to  another  township  railroad  bond 
tax  equal  to  the  county  tax  and  the  township  tax  levied  on  other  prop- 
erty, and  called  a  county  tax  and  a  township  tax.     Hence  it  will  be 
seen  that,  if  the  tax  now  in  litigation  is  not  a  county  tax,  or  a  part 
thereof,  then  neither  it,  nor  the  real  county  tax,  is  levied  on  the  tax- 
able property  of  the  county  and  township  at  "a  uniform  and  equal 
rate ;"  and  hence  both  it,  and  the  statute  attempting  to  create  it,  must 
be  held  to  be  void.     Besides,  if  it  is  not  a  county  tax,  then 
*546    both  it  and  the  statute  ^attempting  to  create  it,  must  be  held 
to  be  void,  for  the  additional  reason  that  it  is  not  levied  in 
pursuance  of  any  law  which  distinctly  states  the  object  of  the  tax. 
Const,  art.  11,  §  4;  Atchison,  T.  &  S.  F.  B.  Go.  v.  Woodcock,  18  Ean. 
20.     If  it  is  not  a  county  tax,  then  it  is  really  not  levied  in  pursu- 
ance of  any  law.     No  statute  can  be  found  authorizing  the  levy  of 
any  such  tax.     And  it  will  not  do  to  call  it  a  county  tax,  for  the  pur- 
pose of  giving  authority  to  the  county  commissioners  to  levy  it  under 
the  statutes  which  authorize  the  levy  of  county  taxes,  and  also  for 
the  purpose  of  avoiding  that  constitutional  provision  which  requires 
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ther  tax  io  be  imposed  at  a  uniform,  and  equal  xate,  and  then,  after 
the  tax  is  supposed  to  be  legally  levied,  to  say  that  it  is  not  a  eoontj 
tax,  for  the  purpose  of  avoiding  that  other  constitutional  provision 
-which  requires  that  a  tax  shall  be  applied  only  to  the  object  for  which 
it  was  levied.  It  either  must  or  must  not  be  a  county  tax,  and  in  either 
case  the  statute  attempting  to  apply  it  as  a  township  railroad  bond 
fund  must  be  void. 

It  will  be  noticed  that,  under  the  statute  in  question,  the  tax  in 
question  is  never  to  go  into  the  eounty  fund,  or  to  become  any  part 
thereof.  The  statute  provides  that  it  ** shall  be  set  apart  and  held  bj 
the  treasurer  for  the  benefit  of  suoh  township,  and  applied  to  the  pof- 
ment  of  the  interest  and  principal  of  said  bonds;  and,  after  the  pay- 
ment thereof,  the  same  shall  be  added  to  the  school  fund  of  said  town- 
ship." That  is,  the  statute  in  effect  provides  that  the  railroad  prop- 
erty in  the  township  belonging  to  the  railroad  company  to  which  the 
bonds  were  issued,  shall  be  exempt  from  bearing  its  just  proportion, 
or  any  proportion,  of  the  expenses  or  other  indebtedness  of  the  eoonty 
or  township. 

This  court  has  intimated  that  it  is  possible  that  the  legisktore 
may  have  the  power  to  exempt  from  taxation  personal  property,  in 
addition  to  that  exempted  by  the  constitution.  Ottawa  Go.  v.  Nelson, 
19  Ran.  237,  288;  Francis  v.  Atchison,  T.  ft  B.  F.  B.  Co.,  19  Kan. 
^11,  312.  But  this  court  has  never  intended  to  intimate  or  decide 
that  real  estate  may  be  so  exempted;  and  the  bulk  of  all  railroad 

property  is  real  estate. 
*547  *It  will  also  be  noticed  that,  under  the  statute  in  question,  no 
part  of  the  tax  in  question  is  ever  to  go  into  or  become  a  part 
of  the  township  fund,  although  a  part  of  such  tax  was  levied  as  gen- 
eral township  tax.  And  the  plaintiff,  the  National  Bank  of  Lawrence, 
which  now  owns  the  coupons  for  interesi  due  on  said  bonds,  so  con- 
strues the  statute,  and  commenced  this  action  to  compel  the  county 
treasurer  to  pay  all  such  tax  collected  by  him  directiy  to  it,  the  plain- 
tiff. But,  as  substantially  the  ^same  principles  which  govern  with 
reference  to  the  county  tax  also  govern  with  regard  to  the  township 
tax,  it  is  not  necessary  to  say  anything  further  as  to  the  township. 
In  both  cases  it  is  a  clear  attempt  on  the  part  of  the  statute  to  divert 
funds  raised  by  taxation  for  one  object  to  another  object. 

The  judgment  of  the  court  below  will  be  afGumed. 

(All  the  justices  concurring.) 
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Jo^  Bhoup  and  -others  v.  GsntbaIi  Bbancth  U.  P.  Bl  Co« 

Jtdy  Term,  1880. 

1.  Taacation:  Belief  from  Duty  to  Pay:  Oontraot  Conetraed:  Valid 
Tax  Deed.  S.  entered  into  a  contract  in  writing,  in  1868,  with  a  rail- 
rond  company,  to  purchase  certain  real  estate,  and  covenanted  to  pay  all 
.  taj^es  which  'should  be  lawfully  imposed  on  the  premises.  Under  the 
contract,  he  went  into  possession  of  the  land,  paid  a  small  portion  of  the 
purchase  money,  ^nd  made  valuable  improvements.  He  defaulted  as  to 
the  payment  of  taxee  for  the  years  1873;  1874, 1875.  and  1876.  In  May, 
1877,  there  was  a  settlement  between  S.  and  the  company,  and  S.  relin- 
quished all  his  right  in  the  land,  and  all  his  improvements,  to  the  com- 
pany. The  company  accepted  the  surrender  of  his  written  contract,  and 
released  all  its  claims  against  him  under  the  covenants  thereof.  Beldf 
that  S.  was  thereby  relieved  of  all  duty  or  obligation  to  pay.  past  or 
future  taxes  on  the  premises;  .and,  after  such  settlement,  S.  was  n^ 
debarred  from  acquiring  a  valid  tiUL  title  to  the  premises,  on  account  of 
bis  former  relation  with  the  railroad  company,  under  the  contract  of  pur*- 
cbase. 

^54B      ^2.  :  Irregularities,  not  Invalidating  Proceedings.    The 

omission  of  the  official  title  of  the  assessor  after  his  signature  to  the 
oath  to  his  official  return  of  the  valuation  of  real  estate,  and  the  absence 
of  the  official  seal  of  the  county  clerk  on  the  jurats  to  the  oath  of  the  as- 
sessor attached  to  such  return,  and  upon  the  affidavits  of  the  publication 
of  the  tax  levy  and  tax  sale,  are  mere  irregularities,  and  will  not  invali- 
date the  tax  proceedings  based  thereon. 

a.  :  Tax  Deed,  Valid:  Tax-Sale Kotioe.    Theomissionof  the  name 

of  the  person  to  whom  a  tract  of  laud  is  assessed,  from  the  notice  of  the 
tax  sale,  and  from  the  notice  of  the  expiration  of  the  time  for  redemption, 
will  not  invalidate  the  title  con  v^ed  by  the  tax  deed  to  the  tkx.  purchaser 
of  the  real  estate.^ 

ElTor  from  Jackson  district  conrt. 

Ejectment  brought  by  the  Central  Branch  Union  Pacifie  Bailroad 
Company  against  John  Sboup,  Winfield  Shoup,  and  Thomas  H.  FhU- 
lipi,  to  recover  the  possession  of  the  S.  B.  i  of  section  No.  85,  in  town- 
ship No.  5.  of  range  No.  16,  situate  in  Jackson  coonty.  The  petition 
was  £led  April  12,  1878,  and  alleged  that  the  plaintiff  was  the  owner 
of  the  land  in  fee.  John  Shoup  filed  a  general  denial.  Winfield 
Bhonp  denied  that  the  plaintiff  was  seized  in  fee  of  the  land;  and 
Thomas  H.  Phillipi,  in  his  answer,  denied  title  in  the  plaintiff,  al- 
leged that  he  was  the  owner  and  in  the  possession  of  the  premises,  and 

> Where  the  notice  of  redemption  sets  forth  the  requirements  of  the  statute, 
and  also  contains  erroneous  statements  of  the  day  ana  year  of  the  tax  sale,  and 
such  statements  are  so  interwoven  into  the  notice  as  to  contradict  its  statutory 
terms,  and  therefore  to  be  misleading,  the  notice  is  insufficient,  and  fatal  to  the 
tax  deed.    Long  v.  Wolf.  25  Ran.  *622. 

Ihexa6t  amount  in  redemption  notice  held  not  fatal.  Watklns  v.  Inge,  post, 
Hm.  A  notice  in  substantial  compliance  with  the  statute  Is  essential.  Blacki- 
•tone  V.  Sherwood,  81  Kan.  85,  2  Pac.  Rep.  874. 
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demanded  that  the  claim  of  plaintiff  be  determined  null  and  Yttd. 
Plaintiff  filed  a  reply,  containing  a  general  denial  to  the  answer  of 
Phillipi.  On  the  second  trial,  at  the  April  term  of  the  conrt  ^or  1879» 
the  case  was  submitted  to  the  court  without  a  jury.  At  the  request 
of  all  the  parties,  the  court  made  certain  findings  of  fact,  separately 
from  its  conclusions  of  law.     The  conclusion^  of  law  were : 

*'  1.  The  plaintiff  is,  and  was  at  the  oommencment  of  this  action,  the  owner 
in  fee-simple  of  the  lands  described  in  plaintiff's  petition,  and  is  and  was  en- 
titled to  the  possession  thereof,  and  the  defendants  were  and  are  unlawfoHv 
keeping  the  plaintiff  out  of  the  possession  thereof. 

**2,  The  said  John  Shoup,  defendant,  could  not,  on  account  of  the  relation 
in  which  he  stood  to  the  plaintiff,  acquire  a  valid  title  on  said  tract  of  land 

for  the  taxes  referred  to  in  the  foregoing  findings  of  fact. 
♦549      «*<3;  The  said  tax  deed  is  null  and  void  by  reason  of  the  defective 
and  insufficient  execution  of  the  prerequisities  to  the  execution  of 
said  tax  deed. 

"4.  The  defendant,  Thomas  H.  Phillipi,  is  entitled  to  reeoYer  of  the  pbun- 
tiff  (before  the  plaintiff  shall  be  let  into  possession  of  said  land>  the  foil 
amount  of  all  taxes  paid  on  said  land,  with  interest  at  the  rate  of  fifty  per 
cent,  per  annum  up  to  the  twenty-sixth  day  of  June,  1877,  tbedateof  said  tax 
deed,  including  the  costs  of  said  deed  and  the  recording  of  the  same,  with  in- 
terest on  said  amount  at  the  rate  of  twenty  per  cent,  per  annum  to  this  date, 
(April  19, 1879,)  amounting,  in  the  aggregate,  to  the  sum  of  #867.28." 

Judgment  was  rendered  adjudging  to  the  railroad  company  posses- 
sion of  the  premises  described  in  the  petition,  but  requiring,  as  a  con- 
dition before  it  should  be  let  into  possession,  that  it  should  pay  to 
Thomas  H.  Phillipi  the  taxes  paid,  with  interest  at  the  rate  of  fifty 
per  cent,  per  annum  up  to  June  26,  1877,  (the  date  of  the  tax  deed,) 
including  the  costs  of  the  deed  and  the  recording  of  the  same,  with 
interest  on  said  amount  from  said  date  to  the  trial,  at  the  rate  of 
twenty  per  cent,  per  annum,  amounting  to  $367.28.  All  parties  filed 
motions  for  a  new  trial,  and  to  vacate  certain  findings.  These  mo- 
tions were  overruled,  and  exceptions  taken.  DefencUtnts  bring  the 
case  here,  and  plaintiff  files  a  cross-petition  in  error ;  therefore  both 
parties  complain  of  the  judgment,  and  ask  for  a  review  of  the  pro- 
ceedings of  the  district  court. 

John  C.  DougloMS  and  Hayden  d  Hayden,  for  plaintiffs  in  eiror. 

The  court  erred  in  the  third  finding  of  fact,  and  in  the  first  conidusion  of  law. 
But  if  there  can  be  any  doubt  as  to  the  construction  which  should  be  placed 
upon  the  third  finding  of  fact,  the  admission  made  by  the  parties  upon  the 
trial  shows  that  the  railroad  company,  in  consideration  of  the  surrender  of  the 
contracts,  land,  and  improvements  by  Shoup,  released  "all  its  claims  against 
said  John  Shoup  under  and  by  virtue  of  the  covenants,  on  the  part  of  said 

John  Shoup,  in  the  said  contracts  and  eadi  of  them  contained."  The 
*550      case  then  stands  upon  this  point  as  though  Shoup,  having  failed  *to 

pay  the  taxes  during  the  continuance  of  his  contracts,  had,  upon  the 
surrender  thereof,  had  an  accounting  and  settlement  wiUi  the  railroad  com- 
pany therefor,  and  had  then,  in  pursuance  of  such  settlement,  paid  to  the 
railroad  company  an  amount  sufficient  to  redeem  the  land  from  the  delinqaeot 
taxes.  Can  it  be  held  in  such  case  that  if  the  railroad  company  had  fiUledto 
use  the  money  for  the  purpose  of  redeeming  the  land,  but  allowed  the  same  to 
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be  conveyed  for  taxes,  that  John  Shdop  might  not  thereafter  have  acquired  a 
valid  title  from  the  pnrchaser?  Perlej  v«  Taylor,  21  Kan.  ^712:  Weioheel* 
baum  ▼.  Curlett,  20  Kan.  709. 

The  finding  of  the  court  below  that  the  tax  deed  was  in  due  form  is  evidence 
that  no  defed»  in  the  tax  sale  or  proceedings  exist,  except  such  a^  are  spe* 
ciaUy  found  by  the  court.  The  most  of  the  defects  appearing  in  the  tax-sale 
proceedings  are  plainly  '*mere  irregularities,''  within  the  meaning  of  section 
113,  c  107,  Gen.  St.  1868. 

In  the  recent  case  of  Stockle  v.  Silsbee,  in  the  supreme  court  of  Michigan, 
2  N.  W.  Bep.  900,  Judge  GooLi&rsaid:  *'But  the  time  has  gone  by,  if  it  ever 
was,  when  the  proceedings  of  taxing  officers  are  to  be  criticised  with  micro- 
scopic nicety,  aud  the  exact  time  and  method  of  every  step  examined  to  de- 
tect a  departure  from  the  law,  however  insignificant  or  unconstitutional.  The 
policy  of  the  law  is  that  parties  shall  pay  legal  taxes,  even  though  there  may  be 
some  irregularities  in  demanding  tliem,  and  that  they  shall  complain  to  the 
courts  of  those  errors  only  which  may  injure  them. " 

Even  in  the  absence  of  a  statutory  provision  similar  to  section  118,  supraf 
the  old  rule  was  that  tax  proceedings,  although  not  exactly  and  punctiliously 
correct,  are  yet  sufficiently  so  for  legal  purposes,  in  any  case,  if  no  error  was 
committed  which  could  prejudice  the  person  taxed.    Clark  v.  Crane,  5  Mich. 
151;  Case  v.  De^n,  16  Mich.  16;  Bird  v.  Perkins,  83  Mich«  29;  Blackw.  Tax 
Titles,  262,  268;  Cooley,  Tax'n,  219,  220. 
The  question  of  irregularities  in  tax  sales,  and  the  effect  of  curative  stat* 
utes,  is  discussed  in  Cooley  on  Tkxation,  280,  and  it  will  be  seen  that 
*551       the  Kansas  prospective  curative  law,  the  *most  far-reaching  and  rad* 
ical  one  in  existence,  is  not  even  mentioned;  but,  under  a  less  sweep- 
ing law,  (Iowa,)  even  the  entire  omission  of  a  noticeof  sale  is  held  not  to  render 
the  sale  or  deed  void.    Allen  v.  Armstrong,  16  Iowa,  508;  McCready  v.  Sexton^ 
29  Iowa,  856,  388,  889;  Hurley  v.  Powell,  81  Iowa,  64,  66;  West  v.  Wliita- 
ker,  87  Iowa,  598;  Martin  v.  Cole,  88  Iowa,  141;  Bhawler  v«  Johnson,  8  N. 
W.  Hep.  604. 

But,  even  if  said  section  113  will  not  bear  the  construction  claimed  by  us, 
still  we  claim  that  the  defects  in  the  tax-sale  proceedings,  as  shown  by  the 
findings  of  the  court  below,  go  to  the  form  only  of  the  proceedings;  and  the 
rule  is  well  settled  that  when  the  objection  is  a  mere  non-compliance  witli 
some  direction  of  the  statute,  notwithstanding  which  the  tax  may  have  been 
entirely  just,  it  ought  not  to  have  the  effect  of  invalidating  the  proceedings. 
Mills  V.  Gleason,  11  Wis.  470,  497.  See,  also.  Smith  v.  Smith,  19  Wis.  619; 
Hobson  V.  Button,  9  Kan.  «477,  *487;  Gardenhire  v.  Mitchell,  21  Kan.  *88, 
*87;  Townsen  v.  Wilson,  9  Fa.  St.  270. 

The  most  serious  defect  found  in  the  tax  proceedings  is  the  omission  of  the 
name  of  John  Shoup  in  the  redemption  notice,  but,  the  notice  being  perfect 
in  all  other  respects,  the  defect  is  clearly  a  mere  irregularity;  and  hence,  un- 
der our  statute,  it  does  not  affect  the  validity  of  the  deed.  Stridde  v.  Saroni, 
21  Wis.  174, 178;  Wright  v.  Sperry,  Id.  881,  886;  White  v,  Willard,  1  Watts, 
42;  Bums  v.  Lyon,  4  Watts,  868. 

Everett  d  Waggener^  for  defendant  in  error. 

The  judgment  of  the  court  below,  setting  aside  the  tax  deed  which  had  been 
issued  on  the  land  in  dispute,  was  correct.  John  Shoup  was  under  obligation, 
by  his  contracts  with  the  railroad  company,  and  by  reason  of  his  occupation 
of  the  land,  to  pay,  and  was  liable  for  the  payment  of  the  taxes  on  the  land, 
not  only  for  the  year  1873,  but  for  the  taxes  of  the  years  1874, 1875,  and  1876. 
At  the  time  of  the  levy  and  assessment  of  all  these  taxes,  he  was  in  posses- 
sion and  occupancy  of  the  land,  and  had  the  use  and  benefits  thereof,  from 
the  spring  of  1869  until  sometime  in  May,  1877.    We  submit,  then,  that 


/Sl^Qp,  under  the  ^uitdftim  deed  ezecnted  to  Him  by  Gbarlee  L.  Flint,  ao> 
>quired  no  title  to  the  land  in  controversy.    All  the  title  which  Flint  had 
was  by  virtue  of  the  tax  certificate  that  had  been  issued  to  Tyler  and  as- 
signed to  him,  and  upon  which  he  had  procured  a  tax  deed  to  be  is- 
*552      *8ued  to  himself.    The  acquisition  of  this  tax  title  by  Shoap  was, 
under  the  drcumstances,  only  a  compliance  with  his  agreement  "that 
he  would  regularly  and  seasonably  pay  all  such  taxes  and  assessments  as 
should  lawfully  be  imposed  on  such  premises."    To  sustain  such  atiUe  in 
3houp  would  be  to  hold  that  he  could  violate  the  terms  of  his  contract,  and 
practice  a  fraud  upon  the  owner  of  the  land.    He  was  in  possession  of  the 
land  at  the  time  that  the  taxes  were  levied,  at  the  time  of  the  tax  sale,  and 
at  the  date  of  the  execution  of  the  tax  deed.    Garithers  v.  Weaver,  7  Kan. 
*110,  *121,  et  teg.,  and  cases  cited;  Krutz  v.  Fisher,  8  Kan.  *90.    See,  also, 
Shepardson  v.  Elmore,  19  Wis.  446.    The  principle  of  law  is  well  settled  that 
a. person  in  possession  of  iands,  whose  duty  it  is  to  pay  the  taxes  at  the 
time  of  the  assessment,  cannot  permit  the  same  to  be  sold  for  taxes,  and  ac- 
quire directly  any  title  based  upon  a  failure  to  pay  such  taxes.    Basaett  v. 
Welsh,  22  Wis.  175;  Jones  v.  Davis,  24  Wis.  229;  Whitney  v.Gunderaon.  31 
Wis.  859;  McMinn  v.  Whelan,  27  Gal.  300;  Barrett  v.  Ameiein,  86  GaL  322. 
The  purchase  of  the  tax  title  by  Shoup,  whose  duty  it  was  to  pay  the  taxes, 
operated  as  a  payment  only,  and  he  acquired  no  rights  or  title  to  the  land. 
Lambom  v.  Gounty  Gom'rs,  97  U.  S.  181,  and  cases  cited.    The  same  rule  ttp- 
plies  as  to  a  vendee  as  to  a  tenant.    He  cannot  acquire  a  title  adverse  to  his 
vendor  by  the  purchase  of  the  land  at  a  tax  sale,  especiaily  so  when  under  ob- 
ligation to  pay  taxes.    Atehison,  T.  ft  S.  F.  B.  Go.  v.  Jaques,  20  Kan.  689, 
6l^.  .  Shoup^  having  acquired  no  title  by  reason  of  the  non-payment  of  the 
taxes,  his  quitelaim-deed  to  Phillipi  passed  no  title  to  him.    Jackson  v.  Mats- 
dorf,  llJohns.  91;  Jackson  v.  Winsiow,  9  Gow.  18:  Sweet  v.  Green,  1  Paige, 
478.    Where  a  person  relies  on  a  mere  quitelaim  of  the  interest  which  a  par^ 
may  have  in  property,  he  does  so  at  his  peril,  and  must  see  to  it  that  there  is 
an  interest  to  convey.    He  is  presumed  to  know  what  he  is  purchasing,  and 
takes  at  his  own  li^.    Everest  v.  Perriis,  16  Minn.  26,  (Gil.  14,)  and  cases 
cited;  Martin  y.  Brown,  4  Minn.  282,  (Gil.  201;)  Hope  v.  Stone,  10  Minn. 
141,  (Gil.  114;)  Simpson  v.. Greeley,  8  Kan.  "^597  et  seq.;  Young  v.  Glippinger, 
14.  Kan.  *148.    The  pretended  notice  of  the  expiration  of  the  time  for  redeem- 
ing said  lands,  given  by  the  county  treasurer,  is  at  no  effect  for  a  non-com- 
pliance with  the  law  in  force  at  that  time.    This  notice  is  void  for  not  stating 
,  t  :         the  name  of  the  person  to  whom  the  land  was  assessed.    This  is  a  pre- 
if 558.     requisite  required  *by  the  statute  for  the  benefit  of  the  land-owner, 
and  no  valid  tax  deed  can  be  executed  until  this  provision  of  the  law 
has  beeacomplied  with.    Gen.  St.  1868,  c.  107,  §  110;  Jackson  v.  £sty,  7 
Wend.  148;  Bush  v.  Davison,  16  Wend.  548,  550;  Bernard  v.  Hoyt,  63  d. 
341;  Wilson  v.  McKenna,  52  111.  43;  Holbrook  v.  Fellows,  88  lU.  440;  Bunner 
,v.  Eastman,  50  Barb.  639;  Burroughs,  Tax'n,  314-316.     This  is  not  a  mere 
irregularity,  but  a  vital  provision  of  the  law,  which  should  be  strictly  com- 
plied with  before  the  land-owner  can  be  divested  of  his  title.   Jarvis  v.  Silli- 
man,  21  Wis.  (star  page  600)  607;  Gurtis  v.  Morrow,  24  Wis.  664. 

It  is  not  shown  by  any  flttding  of  fact,  or  by  any  evidence,  that  the  county 
treasurer  ever  caused  to  be  posted  a  list  or  notice  of  unredeemed  lands  in  my 
.public  place,  or  any  place  in  his  county,  or  that. he  posted  any  such  notice  ra 
his  office.  The  failure  to  comply  with  this  provision  of  the  law  is  fatal.  It 
was.  just  as  essential  as  the  publication  of  the  notice  in  a  newspaper,  and  is 
by  statute  made  a  prerequisite.  Gen.  St.  1868,  c.  107,  §  110,  latter  part. 
.  As  the  record  does  not  contain  the  evidence  produced  on  the  tdal  in  tbe 
reourt  below,  and  as  no  special  finding  was  requested- or  given  as  to  the. fact 
^whether  any.  such  notice  was  ever  posted,  as  is  requb»d  by  Uie  latter  part  of 
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sactfon  lit),  #e  sabmtt  ttiat  the  f!;ehera!  jadement  bftbi^'  court  adJiiflgUig^lie 
tax  deed  void,  and  that  the  claim  of  the  titie  tnereundemfoe  held  for  naugbS,  wiir 
be  upheld  by  this  court,  upon  the  well-settled  doctrine  thait  ezrorsare  never 
to  be  presamed,  and  that»  in  the  absence  of  anything  being  shown  in  ihe.r^ 
cord  to  the  contrary,  it  is  conclusively  presumed  that  sufficient  evideno4  was 
pi-oduced  to  sustain  the  Judgment  of  the  court  below.    Bassett  v.  Welsh,  22 
Wis.  175;  Whitney  v.  Gunderson,  81  Wis.  869;  Jones  v.  Davis,  24  Wis.  229. 
There  are  very  many  questions  of  fact,  errors,  and  fatal  omissions,  which 
might  have  been  shown  in  the  court  below  to  sustain  the  Judgment  and  the 
third  conclusion  of  law;  and  the  well-settled  principle  of  law  is  that  error  will 
never  be  presumed,  but  must  be  affirmatively  shown,  and,  where  the  record 
is  silent,  no  error  will  be  presumed.  ■  It  does  not  even  appear  affirmatively, 
by- the  transcript  annexed  to  the  petition  in  error^  that  all  the  conclu* 
*554     ^ions  of  fact  or  conclusions  of  law  *made  or  found  by  the  court  be- 
low are  contained  in  the  record  here.    This  court  cannot  say  that  the 
Judgment  of  the  district  court  in  any  respect,  or  any  of  its  findings,  is  unsup- 
ported by  evidence,  as  the  record  does  not  purport  to  contain  all  the  evidence' 
in  the  case.    It  is  claimed  that  the  third  finding  of  fact  is  unsupportecE  by.the 
evidence,  and  is  contrary  to  the  evidence,  as  shown  in  the  bill  of  exceptions; 
but  how  that  fact  might  have  appeared,  had  all  the  evidence  been  preserved, 
this  court  cannot  say.    Turner  v.  Hale,  8  Kan.  *88;  Hale  v.  Bridge  Ck>.«  Id. 
466;  HdlGomb  v.  Dowell,  15  Kan.  878. 

H0BTON9  G.  J«  The  trial  court  adjudged  that  the  railroad  company 
waa  the  owner  in  fee  of  the  premises  in  oontroversy  at  the  commenoe- 
ment  of  the  action,  but  required  the  company  to  pay  to  Phillipi  taxes, 
interest,  aind  costs  amounting  to  |8<37.38,  before  it  should  be  let  into 
poBseeeion.  Both  parties  are  disatisfied  with  the  judgment.  Plain- 
tiffs in  error  olaim  that  the  tax  deed  of  June  26, 1877,  vestjad  in  Chairlefi 
L.  Flint  an  absolute  estate  in  fee  to  the  land ;  that  such  title  was 
transferred  by  Flint  to  John  Sboup  on  January  18, 1878,  and  from 
Shotip  to  Phillipi  on  February  6,  1878.  Tbe  defendant  in  error  con- 
tends that  John  Shoup  was  under  a  duty  to  pay  all  the  taxes;  that 
his  quitclaim  deed  to  Phillipi  passed  no  title,,  interest,  or  lien ;  there- 
fore, the  order  requiring  the  railroad  company  to  pay  taxes,. interest, 
and  ^osts,  as  a  precedent  condition  to  being  let  into  possession,  was 
wholly  erroneous. 

Ou^  attention  is  first  called  to  the  second  conclusion  of  law  of  the 
eourt,*'that  said  John  Shoup  could  not,  on  account  of  the  relation  in 
which  he  stood  to  the  railroad  company,  acquire  a  valid  tax  deed  on 
the  land.**  This  conclusion,  we  suppose,  is  intended  to  be  based  upon 
the  following  findings : 

(1)  On  September  5, 1871,  the  president  of  the  United  States  of  America  ex- 
ecuted and  delivered  to  thesaid  Central  Branch  Union  Pacific  Railroad  Com- 
pany, plaintiff,  under  and  in  accordance  with  the  treaty  concluded  between 

the  United  States  and  the  Kickapoo  Indians  on  or  about  May  28)  1868, 
*555      a  patent  for  numerous  tracts  of  land,  including  the  ^south-east  quar« 

ter  of  section  thirty«fi  vein  township  five  south,  of  range  sixteen  east, 
in  Jackson  county,  Kansas,  and  thereby  conveyed  said  land  to  the  piaintiff : 
Hnd  thcBame  is  stiU  oWhed  by  the  plaintiff,  unlessthetitleiias  been  divested 
by  the  proceedings  hereinafter  mentioned. 
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(2)  On  September  2i,  1868.  the  defendant  John  Shonp  entered  into  a  eon- 
tiaet  In  writing  trith  the  plaintiff,  whereby  the  said  John  Shonp  agreed  to 
purchase,  and  the  plaintiff  agreed  to  sell,  the  west  half  of  said  quarter  section 
of  landt  for  #680*  in  nine  annual  payments,  with  interest  thereon  annually  at 
the  rate  of  ten  per  cent,  per  annum ;  and  the  said  John  Shoup  oovenanted  in  said 
contract  with  the  plaintiff  that  he  would  regularly  and  seasonably  pay  all  such 
taxes  and  assessments  as  should  be  lawfully  imposed  on  said  premises.  Said 
contract  was  numbered  531.  And  on  October  7, 1868«  the  said  John  Shoup 
entered  into  a  oontraet  in  writing  with  the  plaintiff  whereby  the  said  John 
Shoup  ai^reed  to  purchase,  and  the  plaintiff  agreed  to  sell,  the  east  half  of  said 
quartersectionofland,fort680,  in  nine  annual  payments,  with  interest  thereon 
annually  at  the  rate  of  ten  per  oent.  per  annum ;  and  the  said  John  Sioap 
covenanted  in  said  contract  that  he  would  regularly  and  seasonably  pay  aU 
such  taxes  and  assessments  as  should  be  lawfully  imposed  on  said  premises. 
Said  contract  was  numbered  555. 

(8)  The  said  John  Shoup  entered  into  the  actual  possession  and  occupation 
of  said  tracts  of  land,  together  being  the  south-east  quarter  of  section  35,  in 
township  5,  of  range  16,  in  said  Jackson  county,  under  said  contcBcts  nam* 
bered  531  and  555,  respectively,  in  the  spring  of  the  year  1869.  and  he  so  re- 
mained in  possession  and  occupation  of  the  said  east  half  of  said  quarter 
section,  under  said  contraet  number  555,  until  August  17, 1875,  and  he  so  re- 
mained in  possession  of  the  said  west  half  of  said  quarter  section,  under  said 
contract  number  531,  until  May  17, 1877.  At  said  dates,  respectively,  the 
said  John  Shoup,  having  paid  only  a  small  part  of  the  purchase  money,  but 
having  made  valuable  improvements  thereon,  and  being  unable  to  make  fur- 
ther payments,  voluntarily  surrendered  said  contracts,  and  all  future  rights 
or  benefits  thereunder,  to  the  plaintiff,  with  the  understanding  that  the  plain- 
tiff released  him  from  making  any  further  payments  under  said  contracts,  and 
from  all  future  liability  under  or  upon  any  of  the  covenants  of  said  John  Shoup 

contained  in  said  contracts. 
*656  (4)  On  the  surrender  of  said  contract  Kb.  531  for  the  west  *ha]f  of  said 
quarter  section,  on  May  17,  1877,  the  said  John  Shoup  entered  into  a 
contract  in  writing  with  the  plaintiff  for  the  lease  of  said  west  half  for  the 
term  of  eight  months,  which  was  afterwards  extended  by  agreement  until 
February  1,  1878;  but  said  lease  contained  no  agreement  as  to  payment  of 
taxes,  and  the  said  John  Shoup  did  not  remove  from  said  premises  on  sur- 
render of  said  contract  No.  531,  May  17,  1877,  but  remained  thereon,  under 
the  provisions  of  said  lease,  until  the  expiration  thereof;  and  he  continued  to 
occupy  said  land,  together  with  his  son,  Wmfield  Shoup,  defendant,  until  the 
commencement  of  this  action. 

(5)  The  said  John  Shoup  did  not  pay  the  taxes  and  assessments,  nor  anj 
part  thereof,  on  said  south-east  quarter  of  said  section  35,  township  5,  range 
16,  nor  on  any  part  thereof,  for  the  years  1873, 1874, 1875,  and  1876;  nor  for 
any  of  said  years;  neither  did  the  plaintiff,  nor  any  other  person,  company  or 
corporation  do  so. 

(13)  On  June  26,  1877,  said  Charles  L.  Flint  presented  said  tax  certificate 
No.  145  to  the  county  clerk  of  said  county  of  Jackson,  and  said  county  cleric 
executed,  signed,  sealed,  acknowledged,  and  delivered  a  tax  deed  for  said  tiad; 
of  land  to  the  said  Charles  L.  Flint.  Said  deed  is  in  form  as  prescribed  by 
the  statute.  And  the  same  was  filed  for  record,  in  the  office  of  the  register  of 
deeds  of  said  county  of  Jackson,  on  June  27, 1877,  at  eight  o'clock  a.  m.» 
and  was  duly  recorded  in  Book  P,  at  page  542.  The  amount  of  the  fee  paid 
the  ooun^  clerk  for  said  deed  was  4^1,  and  the  fee  for  reoording  the  samCi  paid 
by  the  said  Charles  L.  Flint,  was  4^1.25. 

(14)  On  January  18,  1878,  the  said  Charles  L.  FUnt  executed,  signed,  ac- 
knowledged, and  delivered  to  the  defendant  John  Shoup,  a  quitclaim  deed  for 
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Bald  tract  of  land,  and  said  deed  was  filed  for  reeoid*  in  theoiflceof  the  register 
of  deeds  of  said  coanfy  of  Jackson/Februaiy  8, 1878t  at  nine  o^dock  ▲.  M.,  and 
duly  recorded  in  Book  Q.  at  page  871. 

(15)  On  February  6,  1878,  the  said  John  Shoup,  defendant,  and  Ann  E. 
Shoupy  Ills  wife,  executed,  signed,  acknowledged,  and  delivered  to  the  defend- 
ant, Thomas  H.  Fhillipi,  a  quitclaim  deed  for  said  tract  of  land,  and  said 
deed  was  filed  for  record  in  the  office  of  the  register  of  deeds  for  said  county 
of  Jackson,  February  21, 1878,  and  duly  recoided  in  Book  I,  at  page  373. 

(16)  Afterwards,  on  said  sixth  day  of  February,  1878,  tbe  said  Thomas  H. 

PhiUipi  let  and  leased  said  land,  by  a  written  indenture,  for  one  year 
^557        to  the  defendaat  Winfield  Shoup,  a  son  *of  thedefendant  John  Shonp; 

and  the  said  Winfield  Shoup  and  John  Shoup,  defendants,  were  living 
to£^tber  and  occupying  said  quarter  section  of  land  at  the  time  of  commenc- 
ing this  action,  and  keeping  the  plaintiff  out  of  the  possession  thereof. 

The  argument  of  oounsel  for  defendant  in  6rror»  npon  these  find- 
ings is  that  the  acquisition  of  the  tax  title  by  John  Bboup  from  Flint 
was  only  a  compliance  with  the  terms  of  his  written  contract  of  pur- 
ehase  to  regularly  and  seasonably  pay  all  the  taxes  and  assessments  as 
should  be  imposed  lawfully  on  the  land;  that  the  purchase  of  the  tax 
title  from  Flint  operated  as  a  payment  of  the  taxes  only;  that,  having 
only  redeemed  the  land  from  taxes  by  his  purchase,  bis  qnitclaim  to  « 
Phillipi  passed  no  title,  or  lien  for  taxes,  or  for  anything  else.  This 
argument,  although  plahsible,  and  having  soipe  little  foundation  from 
the  peculiar  wording  of  the  third  special  finding  of  fact,  cannot  be 
upheld^  in  view  of  the  admission  made  by  the  parties  on  the  trial, 
via.: 

**  That  at  the  time  of  the  surrender  of  each  of  said  contracts,  numbered  555 
and  531,  respectively,  and  mentioned  in  the  third  finding  or  conclusion  of  fact 
of  the  court  herein,  it  was  mutually  agreed  and  understood  by  and  between 
the  said  plaintiff  [defendant  in  error]  and  the  said  John  Shoup  that  he  should 
reiinquish  all  his  claims  in  and  to  each  of  said  tracts  [of  land]  under  and  by 
virtue  of  the  said  contracts,  respectively,  and  all  his  improvements  on  the  said 
premises;  and,  in  consideration  thereof,  the  said  plaintiff,  uA  the  time  of  such 
surrender  of  said  contracts,  released  all  its  claims  against  the  said  John  Shoup, 
under  and  by  virtue  of  the  covenants  on  the  part  of  said  John  ^oup  in  said 
contracts,  and  each  of  them,  contained." 

Under  this  admission,  the  railroad  company  had  no  claim  or  right 
of  action  against  Shoup  at  the  date  of  tbe  deed  from  Flint  to  him, 
to-wit,  January  18, 1878,  for  any  default  from  his  non-payment  of  the 
taxes,  because  prior  to  January,  1878,  viz.,  on  August  17,  1875,  and 
on  May  17,  1877,  there  had  been  such  settlements  between  the  rail- 
road company  and  Shoup  that  the  company  released  all  its  claims 
against  him  under  and  by  virtue,  of  the  written  contracts.  A 
*658  per*son  under  obligation  to  pay  taxes  cannot,  upon  tbe  sale 
of  such  taxes,  acquire  a  valid  title  founded  upon  bis  default ; 
bat,  where  there  is  no  duty  or  obligation  to  pay  taxes,  there  is  no  de- 
btalt.  Even  if  default  had  occurred,  the  defaulting  party  may  be  re- 
lieved from  such  non-performance  by  express  contract  with  the  owner 
of  the  land,  and  thereafter  be  is  not  inhibited  from  procuring  a  tax 
title.    Wlfen  Shoup  surrendered  all  his  rights  in  the  land,  and  gave 
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op  all  his  improvementB  to  the  railroad  eompany,  he  was  absolved 
from  all  obligation  or  duty,  under  the  terms  of  settlement,  from  pay- 
ing past  or  future  taxes.  The  transactions  between  the  parties  about 
the  purchase  of  the  land  and  the  payment  of  taxes  had  been  elcsed 
up ;  and  past,  as  well  as  future,  liabUity  ceased.  The  railroad  com- 
pany, under  the  settlements,  assumed  virtually  the  duty  or  obligation 
of  Shoup  to  discharge  the  taxes  for  1873, 1874, 1875,  and  1876;  and 
as  on  May  17j  1877,  the  land  was  still  redeemable,  and  as  the  tax 
deed  to  Flint  was  not  executed  until  June  26,  1877,  the  company 
had  ample  time  to  pay  all  back  taxes,  and  prevent  the  issuance  of 
a  tax  deed.  After  the  release  by  the  company  to  Shoup  of  all  lia- 
bility, he  was  not  debarred,  by  any  relation  under  the  written  con- 
tracts, from  acquiring  a  valid  tax  title  for  the  taxes  set  forth  in  the 
special  findings;  nor  was  his  subsequent  occupation  of  the  land,  as 
ienant  or  otherwise,  any  obstacle  to  his  acquisition  of  such  a  title. 
Perley  v.  Taylor,  81  Kan.  ^712;  Weichselbaum  v.  Curlett,  20  Kan. 
709. 

We  pass  next  to  consider  the  alleged  defects  in  the  tax  proceed- 

'  ings.     The  third  conclusion  of  law  of  the  court  is  "that  said  tax  deed 

is  null  and  void,  by  reason  of  the  defective  and  insufficient  execution 

of  the  prerequisites  to  the  execution  of  said  tax  deed. "     It  is  claimed 

that  the  following  findings  support  this  conclusion: 

(6)  The  assessor's  roll  for  Whiting  township  (in  which  township  said  land 
is  located)  for  the  year  1878  was  returned  to  and  filed  in  the  office  of  the 

county  clerk  of  Jackson  county  on  June  21, 1878,  and  on  said  day  the 
*559      oath  of  the  ^assessor  to  his  assessment  roll  was  adminstered  by  £.  B. 

Rose,  county  derk,  and  the  same  was  reduced  to  writing  on  one  of  the 
pages  of  said  assessment  roll*  and  was  signed  by  Oharlej  Shedd,  but  neith^ 
tiie  word  ''assessor,"  nor  any  other  offidai  designation,  foUowed  said  signa^ 
ture,  but  it  was  stated  in  the  body  of  the  writing  that  said  Charley  Shedd  was 
assessor  of  Whiting  township.  The  jurat  to  said  oath  was  signed  by  £.  D. 
Rose  as  county  clerk,  but  no  official  seal  nor  other  seal  was  ever  affixed  thereto. 
On  said  assessor's  roll  thesaid  quarter  section  of  land  was  assessed  in  the  name 
of  John  Shoup  as  the  owner  thereof »  and  the  land  was  designated  and  valued 
as  follows:  ''John  Shoup,  owner.  S.  £.|  sec.  85,  T.  5,  B.  16;  160 acres;  ^ 
per  acre.  Improvements,  75.  Total  value,  955.'*  Neither  the  words  doUais 
or  cents,  nor  any  abbreviations  or  characters  denoting  either,  appear  in  said 
assessment  roll  relating  to  said  land,  but  said  assessor's  roll  -was  properly 
ruled  into  appropriate  columns,  and  the  assessed  value  appears  in  the  appro- 
priate column. 

(7)  The  tax-roll  of  said  Jackson  county  for  the  year  1873  shows  the  assess- 
ment of  said  quarter  section  of  land  in  the  name  of  J.  Shoup,  and  said  name 
is  set  opposite  to  and  in  the  same  line  with  the  description  of  said  land,  to- 
wit,  the  S.  £.  ^  sec.  85,  T.  5,  B.  16;  and  the  valuation  thereof,  $955;  and 
on  said  tax-roU  the  said  J.  Shoup  appears  as  the  owner  of  s^d  quarter  section 
of  land,  and  the  total  amount  of  taxes  charged  against  said  land  o/a  said  roll 
is  S46.77,  besides  penalty,  $4.68,  making  a  grand  total  of  $51.45. 

(8)  The  county  treasurer  caused  to  be  published  in  due  time  a  notice  of  the 
tax  levy  for  the  year  1878,  and  an  oath  was  taken  by  the  publisher  of  the  Hel- 
ton Express  to  the  due  publication  of  said  notice,  and  the  same  was  reduced 
to  writing  and  signed  by  Frank  A.  Boot  as  such  publisher,  and  the  jurat  was 
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signed  by  E.  D.  Bose  as  connty  elerk,  bal  no  seal  of  office  or  other  seal  was 
ever  attached  thereto,  and  the  same  was  duly  filed  in  the  office  of  the  county 
clerk  of  said  county. 

(9)  Tlie  taxes  on  said  quarter  section  of  land  not  being  paid  for  the  year 
1873,  the  county  treasurer  issued  his  notice,  on  March  8,  1874,  that  the 
saaie  ^would  be  sold  on  the  first  Tuesday  of  May,  1874.  8aid  notice  was 
accompanied  by  a  schedule  describing  the  lands  by  numbers  and  subdivi- 
sions, but  no  name  was  set  opposite  the  said  S.  E.  ^  sec  85,  T.  5,  K.  16, 
showing  the  ownership  thereof  as  on  the  tax-roll,  and  it  could  not  be  ascer- 
tained from  said  notice  who  was  the  owner  of  said  land,  nor  in  whose 
*560  name  it  was  assessed.  Said  *notice  was  published  in  the  Holton  Ex- 
press, March  6,  March  18,  March  20,  March  27, 1874,  and  an  oath  was 
taken  by  the  publisher  of  said  newspaper,  and  the  same  was  reduced  to  writing, 
and  sig^ned  by  Frank  A.  Boot  as  such  publisher,  and  the  jurat  was  signed 
by  £•  X>.  Bose  as  county  clerk,  but  no  seal  of  office  or  other  seal  was  ever  at- 
tached thereto. 

(10)  In  pursuance  of  said  tax-sale  notice,  the  county  treasurer  offered 
said  land  for  sale  on  May  6,  1874,  and  said  quarter  section  of  land  was  pur- 
chased by  John  E.  Tyler  for  •51.80.  But  the  purchaser's  name,  as  stated  in 
the  tax-sale  record  made  and  kept  by  the  county  treasurer,  and  also  in  the 
county  clerk's  duplicate,  was  and  is  J.  E.  Tyler.  And  the  tax-sale  book  so 
made  by  the  county  treasurer  did  not  and  does  not  show  tlie  ownership  of  said 
quarter  section  of  land,  nor  the  person's  name  to  whom  assessed,  but  the 
column  de^natedinsaid  book  for  the  name  of  the  owner  or  owners,  if  known, 
18  left  entirely  blank,  and  the  duplicate  thereof  in  the  office  of  the  county  clerk 
is  in  all  respects  the  same  as  said  original  book  made  and  kept  by  the  county 
treasurer. 

(11)  At  the  time  of  said  sale  a  certificate  was  issued  to  said  John  E.  Tyler, 
in  due  form,  and  numbered  145,  and  afterwards  he  paid  taxes  on  said  land, 
and  bad  the  same  indorsed  on  said  certificate,  as  follows:  January  10,  1875, 
for  taxes  of  1874,  S26.10;  February  10,  1876,  for  taxes  of  1875,  $29.88;  Jan- 
uary  27, 1877,  for  taxes  of  1876,  $20.70;  and  on  May  28, 1877,  he  indorsed  on 
said  certificate  the  words,  "Assigned  to  Charles  L.  Flint,  of  Suffolk  county, 
Mass.,  May  28,  1877.^  And  he  then  and  there  signed  his  name  thereto  as 
** John  E.  Tyler."  But  said  assignment. was  not  and  never  has  been,  entered 
on  the  said  county  treasurer's  sale-book,  and  the  clerk's  duplicate  thereof,  nor 
on  either  of  them;  but  the  column  prepared  and  designated  for  the  purpose 
of  showing  assignments  is  left  entirely  blank,  both  on  said  tax-sale  book  and 
the  duplicate  thereof. 

(12)  On  December  4,  1876,  the  county  treasurer  issued  his  notice,  in  sub- 
stance and  to  the  effect,  that  the  time  for  redemption  of  the  lands  designated 
in  the  schedule  attached  to  the  notice,  from  the  sale  .of  May,  1874,  for  the  de- 
linquent taxes  of  1873,  would  expire  on  May  8,  1877,  and,  if  not  redeemed  on 
or  before  said  day,  then  deeds  would  be  issued  to  the  purchasers.  Said  notice 
was  published  December  7,  December  14,  December  21,  and  December  28, 
1876,  and  not  thereafter.  The  said  quarter  section  was  described  in  said  no- 
tice as  **6.  £.  qr.  sec.  35.  township  5,  range  16,"  and  as  being  in  Jack- 

*561  son  ^county,  Kansas*  and  the  amount  specified  In  said  notice  as  due 
thereon  at  expiration  of  redemption  was  $218.85.  But  said  notice  did 
not  state  in  any  manner  the  name  of  the  person  to  whom  said  land  was  assessed, 
and  neither  the  name  of  John  Shoup,  nor  J.  Shoup,  nor  any  other  name,  was 
set  opposite  thereto,  nor  used  in  connection  therewith,  and  it  could  not  be  as- 
certained from  said  notice  who  was  the  owner  of  said  tract  of  land,  nor  to 
whom  the  same  had  been  assessed,  although  the  name  of  John  Shoup  appeared 
on  the  assessor's  roll  as  the  owner  of  said  land  at  the  time  of  the  assessment  • 
thereof  in  1873,  and  the  name  of  J.  Shoup  appeared  on  the  tax-roll  for  1873 
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as  the  owner  of  said  land,  and  said  assessor's  roll  being  at  the  time  of  said  no- 
tiee  and  adyertfsement  in  the  county  clerk*8  office,  and  said  taac-roU  being  aft 
said  time  in  the  county  treasurer's  office,  as  public  records. 

The  defects  pointed  out  in  the  findings  we  deem  mere  irregalaritiea 
or  immaterial  omissions,  and  under  section  113,  e.  107,  Gen.  St.  1868, 
(section  139,  c.  107,  p.  967,  Comp.  Laws  1879,)  not  sufficient  to  in- 
yalidate  the  tax  proceedings,  or  the  title  conveyed  by  the  tax  deed. 
The  omission  of  the  official  title  of  the  assessor  after  his  sii^atare 
to  the  oath  as  to  the  correctness  of  his  assessment  and  valaation  of 
the  real  estate,  and  the  absence  of  the  official  seal  of  the  county 
clerk  to  the  jurats  to  the  oath  of  the  assessor  npon  his  return,  and 
to  the  affidavits  of  the  publication  of  the  tax  levy  and  tax  sale,  are 
clearly  such  mere  defects  as  are  intended  to  be  covered  by  the  cura- 
tive act  above  referred  to,  and  no  argument  is  needed  to  support  our 
conclusion.    Townsen  v.  Wilson,  9  Pa.  St.  270. 

The  only  serious  question  concerning  the  alleged  defects  arises  over 
the  omission  of  the  name  of  the  person  to  whom  the  land  was  as- 
sessed in  the  notices  of  sale  and  redemption.     The  tax-roll  shows 
the  assessment  in  the  name  of  J.  Shoup.     The  statute  in  force  at 
the  time  of  the  publication  of  the  n6tice  of  sale  provided  that  the 
county  treasurer  should  cause  to  be  published,  for  four  consecutire 
weeks  prior  to  the  day  of  sale,  a  list  of  all  lands  and  town  lots  sub- 
ject to  sale,  describing  such  land  and  town  lots  as  the  same  are  de- 
scribed on  the  tax*roll,  with  an  accompanying  notice  stating 
*562    *that  so  much  of  each  tract  of  land  described  in  the  list  as 
might  be  necessary  for  that  purpose  would,  on  the  first  Tues- 
day of  May  next  thereafter,  and  the  next  succeeding  days,  be  sold  by 
him  at  public  auction,  at  his  office,  for  the  taxes  and  charges  thereon. 
Oen.  St.  1868,  c.  107,  §§  81,  88. 

The  statute  relating  to  redemption  notice  in  force  in  1877,  and 
still  in  force,  prescribes : 

'*  The  county  treasurer,  at  least  four  months  before  the  expiration  of  the  time 
limited  for  redeeming  lands  as  aforesaid,  shall  cause  to  be  published  in  some  pa- 
per published  in,  or  of  general  circulation  in  his  coimty,  once  a  week  for  four 
successive  weeks,  a  list  of  all  unredeemed  land  and  town  lots,  describing  eadi 
tractor  lot  as  the  same  was  described  on  the  tax-roll,  stating  the  name  of  the 
person  to  whom  assessed,  if  any,  and  the  amount  of  taxes  charged,  and  inter- 
est, calculated  to  the  last  day  of  redemption,  due  on  each  parcel,  togf'tber 
with  a  notice  that  unless  such  lands  or  lots  be  redeemed  on  or  before  the  dsjs 
limited  therefor,  specifying  the  same,  they  will  be  conveyed  to  the  purchasers." 
Gen.  St.  1868,  c.  107,  g  110;  Comp.  Laws  1879,  c.  107,  p.  965,  §  137. 

These  provisions,  regarding  the  description  of  land  by  the  addition 
of  the  name  of  the  person  to  whom  assessed,  are  qualified  to  some 
extent  by  other  sections  of  the  statute.  Thus  section  86,  o.  107,  Gen. 
St.  1868,  (section  49,  c.  107,  Oomp.  Laws  1879,)  only  requires  land 
assessed,  or  entered  upon  the  assessment  roll,  to  have  the  name  of 
the  owner  inserted,  when  known. 
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Section  92/6^ii.  St.  1868,  (section  118,  o.  107,  Comp.  Laws  1879,) 
provides : 

"l^hen  any  lands  or  town  lots  are  offered  for  sale  for  any  taxes,  it  shall 
not  be  necessary  to  sell  it  as  the  property  of  any  person  or  persons;  and  no 
sale  of  any  land  or  town  lot  for  taxes  shall  be  considered  invalid  on  account 
of  its  liavlng  been  charged  on  the  roll  in  any  other  name  than  that  of  the 
rightful  owner;  Imt  such  land  must  be  in  other  respects  sufficiently  described 
on  the  tax-roll,  and  the  taxes  for  which  it  is  sold  be  due  and  unpaid  at  the 
time  of  such  sale.'* 

*563      *ThiB  section  is  supplemented  by  said  section  118  of  the  Oen« 

era!  Statutes  of  1868,  (section  139,  Comp.  Laws  1879,)  that 

^no  irregularity  in  the  assessment  roll,  nor  omission  from  the  same, 

nor  mere  irregularities  of  any  kind  in  any  of  the  proceedings,  shall 

invalidate  any  such  proceeding,  or  the  title  conveyed  by  the  tax  deed.'* 

From  these  sections,  we  deduce  these  results,  that  the  assessors 

are  expected  to  ascelrtain  the  names  of  the  owners  of  the  lands  as- 

sessedy  and  to  set  opposite  each  traot  or  lot  oo  the  assessment  roll  the 

name  of  the  owner;  but  when  the  assessor,  having  jurisdiction,  and 

proceeding  irregularly  in  the  exercise  of  it,  fails  to  enter  any  name, 

or  enters  another  name  than  that  of  the  rightful  owner,  the  assess- 

meni  ie  not  a  nullity ;  further,  that  a  tax  sale  is  not  invalid  if  the 

land  is  sold  as  the  property  of  a  person  other  than  the  true  owner, 

or  if  sold  without  regard  to  ownership;  and,  finally,  that,  as  in  the 

assessment  roll  and  in  the  tax  sale  the  name  of  the  owner  of  the  land 

is  not  essential  to  the  validity  of  the  proceedings,  the  name  of  such 

owner,  or  the  name  of  the  person  to  whom  land  is  assessed,  is  not 

absolutely  essential  to  the  sale  and  redemption  notices ;  therefore  its 

omission  is  only  an  irregularity.     Clearly,  section  92  renders  the 

omission  in  the  tax-sale  notice  a  matter  of  form,  if  the  description  is 

otherwise  sufficient;  and  if  the  name  is  omitted  in  all  the  assessment 

and  sale  proceedings,  without  injurious  effect,  it  is  hardly  reasonable 

to  bold  that  failure  to  insert  such  name  in  the  redemption  notice  ren« 

4ers  the  tax  deed  void,  because  the  officer  giving  such  notice  can  only 

obtain  such  name  from  tbe  assessment  or  tax  books.    If  it  is  not 

there,  (and  some  of  the  sections  quoted  were  evidently  adopted  upon 

the  theory  that  the  assessor  might  not  always  be  able  to  ascertain 

the  owner — that  he  might  assess  the  land  to  the  wrong  person,  or, 

by  mistake  or  neglect,  omit  it  altogether,)  no  name  can  be  inserted 

in  the  redemption  notice. 

An  examination  of  the  cases  in  tbe  Illinois  and  New  Tork  reports 
to  which  our  attention  has  been  called  by  counsel  does  not 
*564    change  our  opinion.    In  the  former  state,  the  duty  *of  giving 
notice  devolves  upon  the  tax  purchaser,  before  he  is  entitled 
to  bis  deed,  by  a  provision  of  tbe  state  constitntion.    Of  course,  un- 
der such  a  constitutional  direction,  a  strict  compliance  with  all  the 
obligations  devolving  upon  tbe  tax  purchaser  is  requisite  to  render  a 
tax  deed  valid.    In  New  York  the  statutes  are  different  ixt  many  re« 
V.24K— 26 
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speotd  from  ouro.  and  W^iail  to  find  any  oariitive  act  in  foree  in  that 
state  like  section  189,  o.  107,  Gomp.  Laws  1879.    In  Wisconsin  the 
supreme  court  hold  the  redemption  notice  is  merely  directory,  and 
its  total  omission  not  effective  against  the  tax  purchaser.     Sobinson 
V.  Howe,  13  Wis.  841;  Wright  v.  Sperry,  31  Wis.  881;  Wright  v. 
Sperry,  25  Wis.  617.     We  do  not  go  so  far.     The  writer  is  of  the 
opinion  that  the  failure  to  comply  with  the  substantial  requirements 
of  the  redemption  notice  would  be  fatal  to  a  tax  deed;  that  this  no- 
tice, though  subsequent  in  point  of  time  to  the  tax  sale,  is  neverthe- 
less regarded  in  judgment  of  law  as  precedent  to  the  acquisition  of 
the  title.    Blaokw.  Tax  Titles,  (4th  Ed.)  348, 844.     But  it  is  unnec- 
essary to  pursue  this  line  of  discassion.     In  this  case  the  notice  was 
not  wholly  omitted.     In  the  notice  occurred  only  an  omission  or  ir- 
regularity, which,  under  the  statute,  was  not  of  the  sabstanee  of  the 
notice,  and  therefore  not  fatal. 

Counsel  for  defendant  in  error  suggest,  towards  the  dose  of  their 
argument,  that,  as  many  errors  and  fatal  omissions  in  the  tax  pro- 
ceedings might  have  been  shown  in  the  court  below,  this  court  ought 
to  sustain  the  judgment  of  the  trial  court  as  to  the  invalidity  of  the 
tax  deed,  upon  the  well-settled  principle  of  law  that  error  will  never 
be  presumed,  and  that  everything  necessary  to  support  the  conclu- 
sion of  law  that  the  tax  deed  is  null  and  void  will  be  considered  as 
having  been  found  by  the  court  in  its  general  judgment.  Counsel 
are  here  in  error,  in  view  of  the  condition  of  the  record.  All  the 
parties  requested  the  court  to  make  special  findings  of  fact.  Such 
findings  were  made.  The  court,  among  other  findings,  found  that 
the  tax  deed  was  in  due  form.     Then  certain  defects  or  omissions  in 

the  tax  proceedings  are  set  forth  at  lengthy     The  conclusions 
*565    of  law  are  presumed  to  be  based  *upon  the  special  findings  of 

fact,  and  the  general  judgment  follows  the  conclusion  of  law. 
As  the  tax  deed  is  prima  faxie  evidence  of  th^  regularity  of  all  proceed- 
ings from  the  valuation  of  the  land  by  the  assessor,  inclusive,  up  to  the 
execution  of  such  deed,  the  only  defects  or  omissions  we  can  consider 
or  suppose  were  proved,  are  those  contained  in  the  special  findings. 
Those  defects  or  omissions  are  not  sufficient  to  destroy  the  deed.    All 
the  interest  and  title  possessed  by  .John  Shoup  under  the  deed  were 
transferred  and  conveyed  to  Phillipi.     The  first,  second,  and  third 
conclusions  of  law,  being  inconsistent  with  the  special  findings,  must 
fall ;  and,  as  the  general  judgment  is  based  upon  those  conclusions, 
it  also  must  fall*.  The  third  conclusion  of  fact,  not  being  as  fall  and 
definite  as  the  admissions  of  the  parties  on  which  it  was  founded, 
and  having  been  duly  excepted  to  by  the  plaintiffs  in  error,  and  ve 
being  in  doubt  as  to  ordering  a  final  judgment  in  their  favor,  in  the 
absence  of  the  important  admission  of  the  parties,  (contained  in 
the  bill  of  exceptions,)  from  the  special  findings  of  fact,  feel  eooz' 
polled  to  remand  the  case  for  a  new  trial.     If  no.  other  defects  or 
omissions  are  shown  in  ih»  tax  proceedings  on  another  hearing  tbao 
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those  pointed  out  in  the  special  findings  of  fact,  the  tax  deed  cannot 
be  decreed  void  by  reason  of  the  defective  and  insafficient  ezecation 
of  the  prerequisites  thereto. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  with  direction  to  proceed  in  accordance  with  Ibe  views 
herein  expressed. 

(All  the  justices  concurring.) 
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July  Term,  1880. 

1.  Taacation:  Irregular  Tax  Sale:  Beeovery  under  Section  142  of  Tax 
Xjaw :  Order  of  Commissioners.  A  tract  of  land  belonging  to  plain- 
tiff was  duly  and  legally  assessed  for  taxes  for  the  year  1870,  and,  the 
taxes  remaining  unpaid,  was  sold  to  the  county.  The  taxes  of  1871  were 
charged  up  to  this  sale.  The  taxes  of  1872  being  delinquent,  the  land 
was  advertised,  and  sold  for  the  taxes  of  that  year  alone,  to  one  C,  who 
received  a  sale  certificate  in  the  usual  form.  The  subsequent  taxes  for 
1878, 1874,  and  1875  were  paid  by  the  holder  of  this  sale  certificate,  the 
assignee  of  C,  the  defendant  herein.  In  1876  a  tax  deed  was  issued  in 
statutory  form,  and  prima  faaie  yalid.  Defendant  also  paid  the  taxes  of 
1876, 1877,  and  1878^  In  1878,  plaintiff  redeemed  the  land  from  the  sale 
to  the  county  for  the  taxes  of  1870  and  1871,  and  also  procured  from  the 
county  commissioners  an  order  declaring  the  tax  deed  to  defendant  invalid, 
and  tendering  back  the  taxes,  and  ten  per  cent,  interest,  ux>on  execution 
by  him  of  a  quitclaim  deed  to  plaintiff.  Defendant  paying  no  attention 
to  the  order,  this  action  of  ejectment  was  commenced.  Held^  that,  not- 
withstanding the  irregularity  of  the  sale  to  C,  defendant  was  entitled, 
nnder  section  142  of  the  tax  law  of  1876,  to  the  taxes  paid  by  him,  and 
tax  interest,  before  dispossession.  Held,  further ^  that  the  order  of  the 
commissioners  had  no  effect  upon  the  rights  of  plaintiff  and  ddTendant, 
as  between  themselves,  and  that  the  section  under  which  this  order  was 
obtained  was  one  designed  for  the  benefit  of  the  county  and  the  tax  pur- 
chaser, rather  than  for  the  benefit  of  the  land-owner. 

2. :  Tender  of  Taxes:  lyectment.    A  tender  of  taxes  and  interest 

is  not  an  essential  prerequisite  to  an  action  of  ejectment  against  one  hold- 
ing under  a  defective  tax  deed.^ 

• 

Error  from  Coffey  district  court. 

Ejectment,  brought  by  Horatio  D.  Coe,  an  infant,  by  James  M. 
Hendry,  his  guardian,  against  Farwell  and  three  others,  to  recover 
the  possession  of  the  S.  E.  ^  of  section  22,  township  21,  range  15, 
sitaate  in  Coffey  county.     Trial  by  the  court  at  the  June  term,  1879, 

^  Same  rule  as  to  action  to  quiet  title,  Cartwright  v.  McFadden,  poit,  *662.  See, 
also,  Belz  v.  Bird,  81  Kan.  189, 1  Pac.  Rep.  2&;  Wilder  v.  Cockshutt,  25  Kan. 
*510. 
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upon  the  pleadings  and  an  agreed  statement  of  facts.  Becoverjr  of 
the  premises  was  adjndged  to  the  plaintiff >  with  his  costs;  bat  it  was 
further  adjudged  that— 

'^Before  said  plaintiff  be  let  into  the  poBsessiOB  of  said  land>  be  pay  to  said 
defendant*  John  L.  Farwell»  the  said  taxes  paid  by  him  on  said  laad 
*567      under  the  tax  deed,  and  subsequent  ^thereto,  as  follows,  to-wlt:    The 
consideration  of  said  tax  deed,  4^761.97»  with  interest  thereon  from 
the  date  thereof,  July  17,  1876,  until  paid,  at  the  rate  of  20  per  oent.  per 
annum;  and  the  further  sum  of  4^79.50,  taxes  thereon  of  1876,  paid  bjr  him 
December  5, 1876,  with  interest  thereon  until  paid,  at  the  rate  of  25  per  cent, 
per  annum ;  and  the  further  sum  of  4^79.60  taxes  thereon  of  1877,  paid  hy  bun 
December  20, 1877.  with  interest  thereon  until  paid,  at  the  rate  of  25  per  oent. 
per  annum;  and  the  further  sum  of  4^119.54,  taxes  thereon  of  1878,  paid  by 
him  December  21, 1878^  with  interest  thereon  until  paid*  at  the  rate  of  25 
per  cent,  per  annum«    And  hereof  let  execution  issue  for  possession  of  said 
premises,  only  upon  payment  of  said  sums  of  money.  ** 

New  trial  denied,  and  Goe  brings  the  case  toihis  court. 
Owen  A.  Bassett  and  A.  M.  F.  Randolph,  for  plaintiff  in  error. 
QiUett  d  Forde,  for  defendants  in  error. 

Bbbwb&,  J«  This  was  an  action  of  ejectment,  in  which  the  defend- 
ant claimed  under  a  tax  deed,  and  the  only  question  is  whether  he 
was  entitled  to  recover  the  taxes  paid  by  him,  and  interest,  before 
being  dispossessed  of  the  land.  The  case  was  tried  by  the  court, 
without  a  jury,  and  the  olaim  of  defendantior  taxes  sustained* 

Fom  the  agreed  statement  of  facts,  it  appears  that — 

"The  land  in  controversy  was  subject  to  taxation  for  the  year  1870,  and 
the  taxes  legally  assessed  thereon  remained  due  and  unpaid  on  the  first  Tues- 
day of  May,  1871,  and  the  same  was,  by  Uie  county  treasurer,  ♦  ♦  ♦  duly 
and  legally  bid  off  for  the  county  of  Cofley ;  *  «  «  that  said  land  remained 
unredeemed  from  said  sale  until  January  2, 1878,  at  which  time  the  plaintiff 
in  this  action  redeemed  the  land  from  said  sale;  that  the  tax  thereon  for  the 
yesa  1871  was  legally  carried  to  said  sale  to  Coffey  county  by  the  ti-easurer  of 
said  county,  and  was  included  in  the  redemption  nude  by  plaintiff  on  Janu- 
ary 2, 1878,  ♦  ♦  ♦  and  no  subsequent  taxes  were  included  in  said 
*568  redemption;  that  the  land  in  ^dispute  was  duly  and  legally  assessed 
for  the  year  1872,  and  the  taxes  thereon  for  said  year  remained  doe 
and  unpaid  on  the  first  Tuesday  of  May,  1873,  at  which  time  *  ^  *  the 
treasurer  of  said  county  sold  the  same  to  Austin  Corbin  for  the  delinquent 
taxes  and  charges  thereon,  amounting  to  thesum  of  4^111.18  for  the  year  1872; 
that  on  the  thirteenth  day  of  July,  1873,  the  said  Corbin  duly  assigned  the 
taxisale  certificate  issued  to  him  by  the  county  treasurer,  ♦  ♦  ♦  upon 
said  sale,  to  John  L.  Farwell,  one  of  the  defendants  in  this  action,  that  on 
the  seventeenth  day  of  July,  1876,  the  county  clerk  of  Cofley  county  *  *  * 
executed  and  delivered  to  the  said  John  L.  Farwell  a  tax  deed;  that  the  said 
Farwell  paid  the  subsequent  taxes  on  said  property  up  to  and  including  the 
taxes  of  1878;  that  some  of  these  taxes  were  included  in  the  deed,  and  the 
others  paid  subsequently  were  simply  upon  receipts;  and  that  upon  January 
10, 1878,  at  the  instance  of  the  plaintiff,  the  county  commissioners  of  Coffey 
county  made  an  order,  under  section  146  of  the  tax  law,  declaring  the  sale 
and  deed  invalid,  and  directing  the  return  of  the  taxes,  and  ten  per  cent,  inter- 
est, to  the  holder  of  the  deed  upon  delivery  of  a  quitclaim  deed  to  the  plain- 
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tilt.     Tlie  defoidaat,  however,  aerer  aoeepted  |he  benefits  of  this  oider,  nor 
eoLeoated  tlie  qaitclaim.** 

Plaintiff  in  error  has  filed  an  elaborate  argament»  ehallenging  the 

mling  of  the  distriot  court  which  snataiiied  defendant's  claim  for 

taxes.      Kotwithetanding  this,  it  most  be  held  that  the  decision  comes 

within  the  plain  letter  of  the  statate,  and  is  sanctioned  by  repeated 

rulings  of  this  court.    Defendant  had  paid  the  taxes  into  the  county 

treasury;  he  had  purchased  the  land  at  a  regular  tax  sale;  be  bad  re« 

ceived  a  deed  executed  in  substantial  complmnce  with  the  statutory 

form, — one  prima  facie  valid,  and  which  in  time  would  ripen  into  a 

perfect  title  beyond  the  reach  of  challenge.    The  land  was  subject 

to  taxation,  and  the  owner  had  not  paid  the  taxes.    True,  the  sale 

could  not  be  upheld,  because  not  made  in  conformity  to  the  statute. 

The  title,  challenged  when  it  was,  failed.    But  the  defect  was  not  as 

^tal  as  that  disclosed  in  Smith  v.  Smith,  16  £an.  290.     There  the 

power  to  assign  the  sale  certificate  did  not  exist.    No  one  could  make 

a  valid  transfer.    The  deed  was  Toid  upon  its  face,  and  never 

*569     started  *tbe  statute  of  limitations  to  ran.     Yet  it  was  held  that 

section  143  of  the  tax  law  applied,  and  that  the  holder  of  the 

tax  deed,  even  thoogh  it  were  void  upon  its  face,  could  not  be  dispos* 

sessed  until  reimbursed  his  taxes  and  interest.    See,  also,  Ohalliss  v. 

Hekelnk»mper,  14  Kan.  *474;  Millbank  v.  Ostertag,  ante,  *462. 

It  is  urged  that,  if  such  a  sale  can  be  upheld,  the  county  might  be 
wronged  by  the  loss  of  the  taxes  for  the  prior  years.  But  the  sale  is 
not  upheld.  The  county  may  repudiate  it,  and  return  the  money  it 
has  received.  But  even  a  county  may,  if  it  sleep  upon  its  rights  too 
long,  lose  them.  If,  notwithstanding  the  prior  taxes,  it  makes  a  saie^ 
receives  pay,  and  then  issues  a  deed  prima  facie  valid,  tbe  statute  of 
limitations  may  uphold  that  deed  to  the  loss  of  all  prior  taxes.  But, 
be  that  as  it  may,  the  rights  of  the  county  are  not  here  in  question. 
The  land-owner  who  has  never  paid  these  taxes  is  challenging  the 
possession  of  one  who  has  paid  them, — who  for  years  has  been  dis- 
charging his  obligations  to  the  public.  To  encourage  just  such  acts, 
not  for  the  sake  of  punishing  the  land-owner,  but  to  enforce  a  prompt 
payment  of  public  dues,  the  statutes  guaranty  either  title,  or.  failing 
that,  a  large  bonus  to  him  who  will  voluntarily  assume  and  discharge 
delinquent  obligations  to  the  county. 

Again,  it  is  urged  that  because  the  commissioners  have  declared  the 
sale  and  deed  invalid,  and  tendered  back  the  taxes  and  ten  per  cent, 
interest,  the  purchaser  is  bound  to  accept  this,  and  can  no  longer 
claim  under  said  section  142.  Such  is  not  the  purpose  or  scope  of 
the  statute  under  which  this  action  of  the  commissioners  was  had. 
It  is  for  the  benefit  of  the  county  and  the  tax  purchaser,  rather  than 
the  land-owner.  If  it  were  as  potent  as  is  claimed,  it  would  practi* 
oally  nullify  section  142,  for  the  ascertainment  of  the  invalidity  of 
the  tax  deed  is  not  left  exclusively  to  the  commissioners,  but  the  sec* 
tion  in  terms  provides  for  the  action  of  the  commissioners  whenever 
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''it  ah&n  be  iiwbveied  or  adjadged- that  the  sale  was  invalid." 
*  570    Land-owners  would  invariably  proceed  under  this  ^section,  ask- 
ing the  commisaipners  to  olear  off  the  taxes  by  payment  oat  of 
the  oounty  fond,  and  then  by  a  relevy  attempt  to  coUeot  them  off  from 
the  land.     As  the  section  provides  for  payment  of  ten  per  cent,  in- 
terest»  and  as  the  relevy  coold  only  be  for  the  original  taxes.  Bach 
proceedings,  postponing  for  years  the  payment  of  taxes  without  cost 
or  interest,  would  be  very  profitable  to  the  land-owner,  but  roinons 
to  the  public.  The  section  manifestly  adjusts  rights  between  the  county 
and  the  tax  purchaser.     Often  it  furnishes  the  only  remedy  to  the 
latter.     If  the  land  was  not  subject  to  taxation,  or  if  the  taxes  had  in 
fact  been  paid,  it  may  well  be  that  the  tax  purchaser  is  not  only  with- 
out any  rights  or  claim  against  the  land-owner,  but  without  any  rem- 
edy against  any  party  save  as  given  by  this  section.     80  also  in  a 
case  like  the  present,  where  the  county,  while  holding  for  the  taxes  ot 
one  year,  has  sold  for  the  taxes  of  a  subsequent  year,  for  its  own  pro- 
tection it  may,  under  this  section,  set  aside  the  sale  upon  return  of 
the  taxes  and  ten  per  cent,  interest. 

One  other  question  remains.  It  is  claimed  by  defendant  in  error 
that,  as  no  tender  was  made  of  taxes  and  interest  before  the  com- 
mencement of  the  action,  it  was  prematurely  brought,  and  Hoffmire 
V.  Bice,  22  Kan.  *749,  is  cited.  This  is  a  mistal^.  If  the  tax  title 
failed,  the  original  owner  would  recover  possession  without  any  pay- 
ment of  taxes  but  for  the  provisions  of  the  statute.  They  guaranty 
possession  until  payment.  But  the  statute  plainly  contemplates  an 
adjudication  as  to  the  validity  of  the  tax  title  before  any  order  is 
made  as  to  taxes,  (section  142,)  and  that  provision  was  recognized  in 
the  case  cited. 

There  being  no  other  question  in  the  case,  the  judgment  will  be  af- 
firmed. 

(All  the  justices  concurring.) 


*571       *Henbt  B.  Busssll  and  others  v.  Isaao  Hudson. 

* 

July  Term,  1880. 

Ejectment,  brought  in  the  district  court  of  Wilson  county  by  Hticl- 
son  against  B.  G.  Ghitwood  and  wife  and  Joshua  Gbitwood  and  wile, 
to  recover  the  possession  of  certain  lands  situate  in  that  county ;  the 
plaintiff's  title  thereto  being  based  upon  certain  tax  deeds.  The  two 
first-above  named  defendants  were  afterwards  discharged  from  the 
action,  and  Bussell  was  made  a  party  defendant  in  their  stead.  Judg- 
ment for  the  plaintiff,  at  the  February  term,  1880,  of  the  district 
court.    The  defendants  bring  the  case  here. 


\ 
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GiZfett  rf  FoTife,  for  pteintiflfB  in  error. 
S.  S.  Kirkpatrick,  for  deifendani  in  error. 

Per  Guriau.  The  jadgment  of  the  court  below  in  this  ease  will 
be  reveraed,  upon  the  authority  of  the  decision  made  in  the  case  of 
Ciorbin  v.  Young,  ante,  *198,  first  point  in  the  syllabus.  See  Gen. 
St.  1S68,  p.  1046,  §  81;  Laws  1869,  p.  240,  §  1;  Laws  1874,  p.  207, 
§  3;  Laws  1876,  p.  85,  §  106;  Comp.  Laws  1879,  p.  960,  §  106.  The 
statutes  of  Kansas  since  1868,  and  before,  have  required  that  the  place 
of  sale  of  lands  for  delinquent  taxes  shall  be  stated  in  the  county  treas* 
nrer's  notice  of  sale.  This  cause  will  be  remanded  to  the  court  be* 
low  for  further  proceedings. 


*579    ^BoASD  OF  Com'bs  of  Lyok  Go.  v.  Isaac  Sbbgxamt. 

July  Term,  1880. 

Taxation:  AssessmentofPersonalty,  Correction  of:  Statute  Construed. 
An  order  of  the  county  commissioners,  made  under  section  70  of  chapter 
107  of  the  Compiled  Laws  of  1879,  correcting  the  personal  property  as- 
sessment of  a  party,  though  upon  due  notice,  and  s^r  examination  and 
inquiry,  is  not  so  far  judicial  in  its  nature  and  conclusive  as  to  prevent 
inquiry  as  to  the  real  amount  of  the  party^s  property  subject  to  taxation, 
in  an  action  brought  to  enjoin  the  coUection  of  taxes  levied  upon  such  as- 
sessment. 

Error  from  Lyon  district  court. 

At  the  March  term,  1880,  of  the  district  court,  Sergeant  had  judg- 
ment against  the  board  of  commissioners  of  Lyon  county,  which  brings 
the  ease  here. 

Sterry  d  Sedgwick,  for  plaintiii  in  error. 

Almerin  OiUett,  for  defendant  in  error. 

»■  * 

Brewss,  J.  But  a  single  question  is  presented  in  this  case,  and 
that  is  whether  the  proceedings  of  the  board  of  commissioners  had 
under  section  70  of  chapter  107  of  the  Compiled  Laws  of  1879  are 
80  far  judicial  in  their  nature,  and  conclusive  upon  the  tax-payer, 
that  he  cannot  thereafter  litigate,  in  an  action  of  injunction  to  redtrain 
the  collection  of  the  tax,  the  correctness  of  its  determination  as  to  the 
amount  ci  his  personal  property  subject  to  taxation.  This  question 
we  hare  little  hesitation  in  answering  in  the  negative.  The  proceed- 
ing is  simply  one  in  the  line  of  assessment.  It  is  one  to  correct  a 
false  or  fraudulent  return*  It  is  called  in  the  statute  an  '^investiga- 
tidn  or  exanlination/^  ^section  71,)  and  is  nothing  more  than  a  pro- 
ceeding to  correct  the  assessment  roll.  Notice  to  the  tax-payer  is 
required,  it  is  true,  as  a  condition  of  Talid  action  under  this  section. 
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Leavenworth  Co.  y.  Lang,  8  Kan.  *384.    Witnesses  may  be 
*573  .  subpoenaed  and  ez*ami&ation  and  inqiyry  had,  bat,  after  all, 
it  is  nothing  bat  a  proceeding  in  assessment  of  property.     It 
is  a  duty  similar  to  that  oast  in  the  first  instance  upon  the  assessor. 
Section  61.    It'  may  be  discharged  by  either  the  oonnty  commission- 
ers or  the  county  clerk;  and,  while  witnesses  may  be  called  and  ex- 
amined, so.  may  they  be  by  the  assessor.     Section  61.     In  the  ease 
of  Auditor  ▼.  Atchison,  T.  &  S.  F.  B.  Co.,  6  Ran.  *507,  Chief  Jastice 
Kingman,  speaking  for  the  conrt,  says:  '"The  assessment  of  the  prop- 
erty of  the  state,  being  then  an  incident  to  the  taxing  power,  which 
is  wholly  legislative,  and  not  judicial,  may  well  be  ascertained  by 
agents  appointed  under  the  law ;  but  in  no  sense,  under  our  eonsti- 
tution,  can  such  agents  be  considered  judicial  officers.    It  is  true  that 
their  duties  require  of  them  judgment  and  discretion;  but  this  is  also 
true  of  most  of  the  duties  of  ministerial  and  executive  officers ;  but 
this  does  not  make  them  judicial  officers,  nor  constitute  them  coarts. 
nor  render  their  conclusions  judicial  acts."    This  was  a  case  where 
the  assessment  made  by  the  officers  charged  vrith  this  duty,  in  the 
first  instance,  was  deemed  too  low  by  the  state  authorities,  and  an 
appeal  was  sought  to  be  taken  to  this  court  under  a  statute  expressly 
providing  therefor.     The  order  in  question  in  this  case  is  simply  one 
correcting  the  assessment  roll.     As  such  it  is  not  a  conelasive  judi- 
cial determination.    It  is  true,  as  suggested  by  counsel,  that  several 
such  orders  have  been  reviewed  in  this  coart  upon  proceedings  in  er- 
ror.   Lappin  v.  Nemaha  Co.,  6  Kan.  *403;  Ross  v.  Crawford  Co., 
16  Ean.  411 ;  Hall  v.  Greenwood  Co.,  33  Kan.  *87.     But  this  court 
considers,  as  a  rule,  only  such  questions  as  are  presented  by  counsel, 
and  in  none  of  the  three  cases  was  any  question  presented  as  to  the 
right  to  review  the  decisions  below.     Farther,  in  the  first  and  third 
cases  cited,  the  matter  was  taken  on  appeal  to  the  district  court,  and 
the  statute  in  terms  provides  that  any  person  who  shall  be  aggrieved 
by  any  decision  of  the  board  of  commissioners  may  appeal  to  the  dis- 
trict court.     Gen.  St.  1868,  p.  360,  §  80;  Comp.  Laws  1879, 
*574    p.  377,  §  30.    But,  even  if  it  were  conceded  that  the  *proceed- 
ing  is  so  far  judicial  as  to  be  the  subject  of  review  by  proceed- 
ings in  error,  it  would  not  follow  that  the  decision  was  conclusive. 
The  rulings  on  motion  as  a  rule  do  not  constitute  res  adjudicata. 
White  Crow  v.  White  Wing,  8  Ksn.  *376 ;  Benz  v.  Hines,  8  Kan. 
*890;  Watson  v.  Jackson,  ante,  *443.    The  order  on  the  trial  of  tha 
right  of  property  attached  is  also  not  conclusive.     Sponenbarger  v. 
Lemert,  38  Kan.  *65;  Graves  v.  Butcher^  antef  *391.    And  surdy 
these  are  judicial  in  their  nature,  folly  as  much  as  proceedings  to 
correct  an  assessment  of  one's  personal  property. 

We  think  the  ruling  of  the  district  court  upon  this  question  correct; 
and,  no  other  matter  being  presented  for  our  consideration,  the  judg' 
ment  will  be  affirmed. 

(All  the  justices  concurring.) 
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J.  HoMiTBBY  and  others  t^.  B.  E.  Flbtoheb.' 

Jiriy  Term,  1880. 

Contract:  Constraeds  Condition  Preoedent;    In  an  action  brought  by 
the  payee  against  the  makers  upon  the  following  written  eon  tract,  viz.: 

**9500.  HuTOHiNBON,  Kan.,  February  5, 1878.  Thirty  days  after  the 
execution  and  delivery  to  us  by  R.  S.  Fletcher  of  a  good  and  sufticient 
deed  of  warranty  of  the  fbllowing  described  real  estate,  situate  in  Beno 
eounty,  Kansas,  to-wit«  the  N.  E.  qr.  of  sec.  10,  In  township  twenty-three, 
C2S,)  range  five  (5)  west,  we  promise  to  pay  said  B.  £.  Fletcher  five  hun- 
dred dollars.    J.  MoMubbt,  C.  MoMubrt,  A.  MoMuiutT." 

— Beldt  that  the  delivery  or  tender  of  a  good  and  sufficient  deed  of  war- 
ranty of  the  real  estate  to  the  makers  is  a  condition  precedent  to  any  right 
of  recovery;  and  further  held,  that  the  tender  of  a  deed  running  to  J.  ft 
^.  McMiTBBY  &  Go.  as  grantees  is  not  a  compliance  with  the  contract' 

Brror  from  Beno  district  court. 

At   the  adjourned  November  term,  1879,  of  the  district  court, 
Fletcher  had  judgment  for  $545.20  against  McMurry  and  two  others, 

who  bring  the  case  here. 
*575     *Houk  dt  Brown,  for  plaintiffs  in  error. 

McKin$try  <t  SehehU^  for  defendant  in  error. 

HoBTON,  G.  J.  On  January  6,  1879,  defendant  in  error  (plain* 
tifiF  below)  filed  his  petition  in  the  district  court  of  Beno  county,  to 
recover  of  plaintiffs  in  error  (defendants  below)  |500  and  interest, 
on  the  following  contract  in  writting : 

"•500.  HuTOHiKSOK,  EA2ISAS,  February  5,  1878. 

'*  Thirty  days  after  the  execution  and  delivery  to  us  by  B.  £.  Fletcher  of  a 
good  and  sufficient  deed  of  warranty  of  the  following  described  real  estate, 
situated  in  Beno  county,  Kansas,  to- wit,  north-east  quarter  of  section  (10) 
ten,  in  township  twenty-three,  (23,)  range  five  (5)  west,  we  promise  to  pay 
said  B.  £.  Fletcher  five  hundred  dollars.  J.  moMubry. 

""C.  MOMVBRY. 
**A.  MoMUBRY." 

Plaintiffs  in  error,  in  their  answer,  denied  the  delivery  or  tender 

of  the  deed  mentioned  in  the  written  contract,  referred  to  a  prior 

written  contract  hereinafter  set  forth,  and  alleged  that  the  defendant 

in  error,  by  his  own  act  and  negligence,  had  discharged  them  from 

all  liability.     To  this  a  reply  in  the  nature  of  a  general  denial  ^as 

filed.     On  the  trial  Fletcher  testified  that  on  Beptember  23,  1878, 

he  tendered  to  J.  McMurry,  who  declined  to  reo^ye  it,  a  deed,  of 

which  the  following  is  a  copy : 

^This  indenture,  made  this  twenty-third  day  of  September,  1878,  between 
Itobert  E.  Fletcher  and  Ellen  Fletcher,  his  wife,  in  Beno  county,  of  the  stf^ 
of  Kansas,  of  the  first  part,  and  J.  &  0.  McMurry  &  Go.,  of  Beno  county, 
in  the  state  of  Kansas,  of  the  second  put,  witnesseth,  that  the  said  parties 

^Tliis  case  in  court,  88  Kan.  848. 

'Mortgage  to  partners  in  firm  name,  Chicago  L»  Co.  v.  Ashworth,  8S  Kan.  811 
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of  the  first  part«.in  consideration  of  the  sum  of  two  thousand  dollars,  the  re- 
ceipt of  which  is  herebj  acknowledged^  do  by  these  presents-^ant,  bax^gain. 
sell»  and  convey  unto  the  said  parties  of  the  second  part,  their  heirs  and  assigns, 
all  the  following  described  real  estate,  situated  in  the  county  of  Beno, 


*576      in  the  state  of  Kansas,  to- wit :  The  north-east  quarter  (N.  £.  i)  of  *8ec- 
tion  number  ten,  (10,)  in  township  namber  twenty-three  {&)  sontb, 
of  range  number  five  (5)  west,  containing  one  hundred  and  sixty  (160)  acres, 
more  or  less,  according  to  the  United  States  survey  thereof;  to  have  and  to 
hold  the  same,  together  with  all  and  singular  the  tenements  and  Iraredita- 
ments  and  appurtenances  thereunto  belonging,  or  in  anywise  appertaining, 
forever.    And  the  said  Bobert  E.  Fletcher,  for  himself  and  his  heirs,  execu- 
tors, and  administrators,  does  hereby  covenant  and  promise  and  agree  to  and 
with  the  said  parties  of  the  second  part  that,  at  the  delivery  of  these  presents, 
he  is  lawfully  seized  in  his  own  right  of  an  absolute  and  indefeasible  estate  of 
inheritance  herein,  in  fee-simple,  of  and  in  all  and  singular  the  above  granted 
and  described  premises,  with  the  appurtenances;  that  the  same  are  free,  clear, 
discharged,  and  unincumbered  of  and  from  all  former  and  other  grants,  titles, 
charges,  estates,  j  udgments,  taxes,  assessments,  and  incumbrances  of  what  nat- 
ure or  kind  soever;  and  that  he  will  warrant  and  forever  defend  the  same 
unto  said  parties  of  the  second  part,  their  heirs,  and  all  and  every  person  or 
persons  whomsoever  lawfully  claiming,  or  to  claim  the  same. 

"In  witness  whereof  the  said  parties^bf  the  first  part  have  hereunto  set  their 
hands  the  day  and  year  first  above  written.  Robbbt  £.  Fletcher. 

"Ellen  Flbtceueb." 

"  State  of  Kansas^  Reno  Counti^-^-ea. :  Be  it  rraaembered,  that  on  this  twen- 
ty-third day  of  September,  1878,  before  me,  the  undersigned,  a  notary  public 
in  and  for  the  county  and  state  aforesaid,  came  Bobert  Fletcher  and  Ellen 
Fletcher,  his  wife,  who  are  personally  known  to  me  to  be  the  same  persons 
who  executed  the  within  instrument  of  writing,  ukl  such  persons  duly  ac- 
knowledged the  same. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my  notarial 
seal  the  day  and  year  last  above  written. 

[Seal.]  "John  Brown,  Notary  Public." 

No  proof  was  offered  of  any  other  tender,  or  the  attempted  deliv* 
ery  of  any  other  deed.  After  the  defendant  in  error  rested,  the  plain- 
tiffs in  error  filed  a  demurrer  to  the  evidence,  on  the  ground  that  it  was 
insufficient  to  maintain  the  action.  This  was  overruled  by  the  coort. 
After  the  evidence  was  closed,  the  plaintiffs  in  error  asked  the  conrt 
to  instmet  the  jury  **that  a  deed  executed  to  J.  &  G.  McMurry 
*577  &  Go.  *ander  a  contract  with  J.  McMurry,  G.  McMurry,  and 
A.  McMurry,  would  not  be  a  ccnnplianoe  wifih  the  contract,  and 
that  a  tender  of  such  a  deed  to  J.  &  G.  McMurry  &  Go.  would  not  be 
[in]  compliance  with  [the  contract]  with  J.  McMnrry,  G.  MoMany, 
and  A.  McMnrry,  and  they  would  be  under  no  obligation  to  receive 
auch  a  deed  under  a  contract  with  the  individual  members  of  the  firm." 
The  court  refused  the  instruction,  and  direcfced  the  jury  ''that,  aobr 
as  the  tender  of  the  deed  was  conoemed^  the  tender  of  the  deed  to  J. 
A  G.  McMurry  A  Go.  was  a  compliance  with  the  contract.  ** 

The  conrt  erred  in  overmling  the  demurrer  to  the  evidtece,  and  in 
its  direction  to  the  jdry.  The  petition  was  based  solely  upon  the 
written  contract  of  February  5,  1878.  As  a.  precedent  condltii^D  to 
the  paynoient  of  the  juoney  therein  named|. ^Wtche^  w^s. to /Jeliverto 
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• 

3i  MoMony,  C.  McMarry,  a&d  A.  MoMorry  n  good  and  suffioient  deod 
of  wairanty  to  the  N.  E.  ^  of  section  10,  township  28,  and  range  5. 
A  deed  to  3.  &  C.'  McMnrry  8c  Go.  would  not  be  in  compliance  with 
the  'Written  contract  for  f oar  reasons,  at  least :  First,  it  nowhere  ap- 
pears ill  the  deed  that  A.  McMnrry  is  one  of  the  grantees;  second, 
the  cozktract  does  not  show  that  any  partnership  existed  as  J.  &  G. 
MoMany  &  Go« ;  third,  a  conveyance  to  J.  &  G.  McMurry  &  Go.  only 
conveyed  the  legal  estate  to  J.  &  G.  McMurry,  clothed  with  a  trust 
for  the  eompany,  if  a  partnership  existed  and  the  real  estate  was 
purchased  with  partnership  funds;  fourth,  the  contract  calls  for  a 
deed  to  J.  McMurry,  G.  McMurry,  and  A.  McMurry,  as  the  grantees. 
The  mle  is  that  conveyances  of  real  estate  for  the  use  and  benefit  of 
a  partnership  should  run  to  the  individual  partners  jointly  as  tenants 
in  common.  The  principle  applicable  to  conveyances  of  real  estate 
to  members  of  a  partnership  is  stated  in  Moreau  v.  Saffarans,  S 
Sneed,  595,  and  in  1  Washb.  Eeal  Prop.  (3d  Ed.)  578.  574. 

Coqnsel  for  defendant  in  error  attempt  to  support  the  rulings  of 
the  trial  court  upon  the  following  contract : 

*S7S     .  **Ifemorqnda  of  agreement  made  and  entered  into  at  ^Hutchinson, 
Kansas,  by  and  between  J.  &  0.  McMurry  &  Co.  of  the  first  parties, 
and  R.  E.  Fletcher,  second  party,  all  of  Hutchinson,  Kansas,  witnesseth :  That 
first  parties,  in  consideration  of  presents  hereinafter  mentioned,  ha ve  this  day 
executed  and  delivered  to  second  party,  his  heirs  and  assigns,' forever,  a  good 
and  sufficient  warranty  deed  for  and  to  lots  8  and  10,  Sherman  street  east,  in 
the  city  of  Hutchinson,  Kansas,  and  delivered  possession  thereof.    Pirst  par- 
ties further  sell  and  deliver  the  following  personal  property,  to-wit,  six  head 
of  horses  and  three  buggies,  three  sets  of  harness,  two  saddles,  two  bridles, 
two  blankets,  three  robes,  one  stove, — all  of  said  real  and  personal  property 
being  of  the  value  of  twenty-five  hundred  and  fifty  dollars.    And  first  parties 
warranty  and  guaranty  the  same,  and  eveiy  part  thereof,  free  and  clear  of 
all  incumbrances  of  any  kind  or  nature  whatsoever.    Second  party  agrees  to 
pay  first  parties  the  sum  of  twenty-two  hundred  and  fifty  dollars,  as  follows: 
One  hundred  and  fifty-three  and  55-100  dollars  cash  in  hand,  the  receipt 
whereof  is  hereby  acknowledged  by  first  parties,  and  ninety-six  and  45-100 
dollars  to  be  paid  on  or  before  March  25,  1877,  with  interest  thereon  at  the 
rate  of  10  per  gent,  per  annum,  according  to  second  party's  certain  promis- 
sory note  of  even  date  herewith;  and  second  party  agrees  to  execute  and  de- 
liver to  first  parties,  or  their  assigns,  a  good  and  sufficient  warranty  deed, 
and  conveying  the  K.  E.  J  of  section  10,  in  township  23  south,  of  range  5 
west,  containing  160  acres,  more  or  less,  and  situated  in  Eeno  county,  Kansas. 
Second  party  further  sells  all  growing  crops  on  said  ti:act.  said  tract  of  land 
and  crops  thereon  being  of  the  value  of  $2,000;  said  deed  to  be  given  on  or 
before  November  1, 1877.    Should  second  party,  fail  to  convey  said  tract  of 
land  as  herein  agreed,  or  within  a  reasonable  time  thereafter,  first  parties 
shall  be  entitled  to  recover  the  sum  of  $2,000  in  Ueu  of  said  conveyance  of 
said  tract  of  land. 
''Witness  our  hands,  at  Hutchinson,  this  fifth  day  of  February.  1877. 

<*  J.  MCMUBBT. 
,  •*€.  MOMURBY. 

"E.  E.  Fletcher. 

""It  is  further  agreed,  that  I  will  lend  J.  &  GL  ^cMurry,  if  requestec],  oni  the 
first  day  of  May,  1877,  the  sum  of  &ye  hundred  dollars,  from  said  date  until 
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foregoing  deed  is  executed  and  dellveied*  at  the  rate  of  10  per  cent,  pei 
annum  until  paid.    Said  sum  la  to  be  repaid  before  second  party 

*579      *shail  be  required  to  execute  said  deed  for  N.  E.  i,  10-23-^  W.,  Beno 
Go.  Kas,  B.  E.  Fletghsb. 

^jButchinsonp  Kaa.f  February  5, 1877. 

"  We  hereby  guaranty  the  performance  of  the  foregoing  contract  on  the  part 
of  B.  £.  Fletcher,  second  p^y  thereto.  Jas.  Sebrxng. 

^BbOWK  &  BlGGEB. 
"E.  WlLCJOX." 

This  contract  was  mentioned  in  the  answer  to  the  petition,  and  also 
offered  in  evidence.  We  may  therefore  consider  its  contents  in  de- 
termining the  alleged  errors.  As  the  contract  does  not  show  A.  Mc- 
Murry  a  partner  with  J.  &  G.  McMurry  &  Co.,  and  as  there  is  no 
allegation  in  the  pleadings  that  he  was  a  partner,  or  otherwise  inter- 
ested  in  the  contract  of  February  5,  1877,  such  contract  does  not 
uphold  the  rulings  complained  of.  Further  than  this,  if  the  contract 
of  February  5,  1878,  was  a  supplemental  contract  to  the  contract  of 
February  5, 1877,  between  the  same  parties,  and  to  modify  its  terms, 
the  original  contract  is  modified  accordingly.  In  the  absence  of  the 
contract  of  February  5,  1878,  as  the  original  contract  recites  that  the 
deed  should  be  made  to  J.  &  G.  McMurry  &  Co.,  we  sappose  Fletcher 
would  have  fully  performed  the  conditions  of  the  contract  upon  this 
point  by  delivering  or  tendering  a  deed  running  to  said  J.  &  G.  Mc- 
Murry &  Co.  After  the  contract  of  February  5,  1878,  (if  such  con- 
tract was  intended  to  supplement  the  original  contract,)  the  time  for 
executing  the  deed  was  changed  from  November  1, 1877»  or  a  reason- 
able time  thereafter,  to  a  reasonable  time  after  February  5»  1878. 
Instead  of  the  $500  loaned  by  Fletcher,  drawing  interest  at  the  rate 
of  ten  per  cent,  per  annum,  the  parties  were  to  have  the  use  of  said 
$500  from  February  5,  1878,  until  thirty  days  after  the  delivery  of 
the  deed,  without  interest,  and  the  deed  was  to  run  to  J.  McMurry, 
C.  McMurry,  and  A.  McMurry,  in  place  of  J.  &  G.  McMurry  &  Co. 
Had  the  defendant  in  error  made  a  deed  to  the  individuals  last  named, 
then  set  forth  in  his  petition  the  original  contract,  and  its  changes  and 
modifications  by  the  supplemental  contract,  and  alleged  that 
*580  the  individuals  J.  *McMurry,  G.  McMurry,  and  A.  McMurry 
composed  the  firm  of  J.  &  G.  McMurry  &  Go.  at  the  date  of  the 
original  contract,  and  further  stated  a  tender  of  said  deed  to  said  in- 
dividuals, be  might,  we  think,  have  recovered,  if  the  testimony  had 
supported  the  allegations.  We  suppose  it  is  not  too  late  yet  for  such 
a  petition  to  be  filed,  unless  something  has  intervened  by  the  action 
of  the  parties  since  the  commencement  of  this  suit  to  bar  the  reco?- 
ery  of  the  |500. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  further  proceedings  in  conformity  with  the  views  herein 
expressed. 

(All  the  justices  concurring*) 
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J.  K  TxLXB  V.  8.  J.  Saffobd. 

July  Term»  1880. 

1.  Attachment :  Forthcoming  Bond :  EfSsot  of.  The  execution  of  a  forth> 
coming  bond,  under  section  199  of  the  Code*  and  the  delivery  of  the  prop- 
er^ attached  to  the  person  in  whose  possession  it  was  found*  does  not 
discharge  the  attachment.^ 

a. :  Motion  to  Bisoharge:  Error.    Defendant,  before  judgment, 

upon  notice  to  plaintiff,  moved  to  discharge  an  attachment  upon  affida- 
vits filed  by  him.  Plaintiff  presented  bis  own  affidavit  in  support  of  the 
grounds  alleged  for  the  attachment.  The  district  judge  permitted  the 
defendant,  against  the  objections  of  plaintiff,  to  examine  the  latter  orally 
in  his  presence  upon  the  subject-matter  of  the  affidavit.    Held,  not  error.* 

8.  Coutract:  Not  Consummated.  T..held  a  chattel  mortgage  upon  G.'s 
inter^t  in  the  firm  of  S.  &  G.,  executed  by  G.  as  an  additional  security 
for  liens  for  material  furnished  to  G.  for  building  purposes,  and  upon  the 
supposition  that  the  chattel  mortgage  was  an  absolute  conveyance,  T.  & 
S.  signed  a  writing,  importing  a  transfer  of  G.'s  Interest  in  the  firm  to 
S.  for  Vllh*  The  iatter  was  in  the  actual  possession  of  the  partnership 
property  and  effects.  The  writing  was  retained  by  T.,  and,  at  signing, 
it  was  the  verbal  agreement  that  T.  &  S.  were  to  go  at  once  to  a  neigh- 
boring  town  to  close  up  the  transaction ;  the  purchase  was  not  to  be  com- 
pleted until  S.  had  aBcertained  that  G.  had  not  otherwise  lessened  or  im- 
paired his  interest,  and  T.  was  then  to  assign  and  deliver  the  chattel 

^581  ^mortgage  to  S.,  and  thereon  S.  was  to  pay  the  consideration.  Sooi> 
after  si^ng  the  writing,  G.  informed  S.  of  the  true  nature  of  his 
transaction  with  T.,  and  S.  ascertained  that  G.'s  interest  had  been  slightly 
hnpaired  by  a  collection.  T.  did  not  transfer  his  debt  to  S.,  and  refused 
to  deliver  or  assign  the  chattel  mortgage  to  him.  S.  did  not  pay  any 
monqr  or  other  consideration.  Hdd^  that  the  contract  was  never  con« 
summated  between  T.  &  S.;  that  T.  had  never  made  any  delivery  of 
property  to  8.,  and  T.  was  not  entitled  to  any  payment  on  the  proposed 
contract. 

Error  from  Butler  district  eourt. 

Aolion  brought  by  Tyler  against  Safford,  to  recover  for  an  alleged 
breach  of  a  contract.  The  plaintiff  procured  an  order  of  attachment, 
and  caused  certain  property  to  be  attached.  December  10,  1870» 
the  district  judge,  at  chambers,  dissolved  the  attachment*  Of  this 
ruling  the  plaintiff  complains,  and  brings  the  case  here. 

A.  L.  Redden  and  Scott  d  Lynn,  for  plaintiff  in  error. 

Buck  dt  Kellogg,  for.  defendant  in  error. 

HoBTOH,  G.  J.  On  the  twenty-eigbth  day  of  November,  1879,  the 
plaintiff  in  error  commenced  an  action  against  defendant  in  error  to 

^Proper^  considered  in  custody  of  the  law,  McKinney  v.  Purcell,  88  Kan.  452. 
ActTon  on  lorUicoming  bond— Aifegation  of  petition,  Fisher  v.  Haztua,  26  Ean. 
165. 

'SeeDoggett  v.  Bell,  82  Kan.  900,  4  Pac  Ilep.  2d2;  Hershfleld  v.  Lowenthal, 
85  Ean.  m,  11  Pac.  Rep.  178. 
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recover  the  sum  of  $715,  and  interesiy  for  an  alleged  breach  of  con- 
tract on  the  part  of  defendant  in  failing  to  pay  for  a  certain  interest  in 
a  lumber  business  then  being  carried  on  at  Augusta,  in  Butler  county, 
by  S.  J.  SafFord  and  T.  J.  George,  under  the  name  of  S.  J.  Safford  &  Co. 
The  plaintiff  procured  an  attachment,  and  caused  property  to  be  at- 
tached. On  December  2,  1879,  the  defendant  executed  a  forthcom- 
ing bond,  under  section  199  of  the  Code,  to  the  plaintiff,  in  the  sum 
of  $3,952.42,  and  thereupon  the  attached  property  was  turned  over 
to  the  defendant  by  the  sheriff.  On  December  10th  the  defendant, 
upon  notice,  applied  to  the  district  judge,  at  chambers,  to  dissolve 
the  attachment  on  various  grounds;  among  others,  because  the  affi- 
davit for  the  attachment  was  not  true.     The  motion  was  sustained, 

and  the  attachment  discharged.  Exceptions  were  taken  to 
*582     the  minings  of  the  district  judge  by  plaintiff,  who  brings  the 

case  here  for  review.  The  grounds  set  forth  for  the  attachment 
were: 

(1)  Tiiat  the  defendant  fraudulently  contracted  the  debt,  and  incuired  the 
liability  and  obligation  for  which  the  above-named  suit  had  been  brought; 
(2)  and  had  failed  to  pay  the  price  and  value  of  the  articles  and  things  deliv- 
ered, which  by  the  contract  he  was  bound  to  pay  upon  deliveiy. 

It  is  claimed  by  plaintiff's  counsel  that  the  district  judge  erred  in 
entertaining  the  motion  to  dissolve  the  attachment,  for  the  reason  that 
the  execution  of  the  forthcoming  bond  operated  as  a  release  of  the 
attachment  lien.  If  this  were  true,  we  do  not  understand  the  cause 
of  complaint,  for  the  error,  if  error  existed,  would  not  in  the  least 
prejudice  the  rights  of  plaintiff.  We  do  not  agree  with  counsel,  how- 
ever, that  the  giving  of  the  bond  discharged  the  attachment.  The 
very  object  of  the  bond  was  to  insure  the  safe-keeping  and  faithful 
return  of  the  property  to  the  officer,  if  its  return  should  be  required. 
As  was  said  in  Rutledge  v.  Corbin,  10  Ohio  St.  478 :  •'The  party  to 
whom  the  sheriff  so  redelivers  the  property  thereby  receives  and  holds 
it  as  the  bailee  of  the  sheriff;  and  the  property  is  still,  in  contempla- 
tion of  law,  in  the  possession  of  the  sheriff,  so  far  as  subsequent  at- 
taching creditors  are  concerned."  Drake,  Attachm.  §§  831-340; 
Jones  V.  Jones,  38  Mo.  429« 

Counsel  further  claim  that  the  court  erred  in  allowing  the  defend- 
ant to  cross-examine  orally  the  plaintiff.  Upon  this  point  we  adopt 
the  language  of  Mr.  Justice  Brewer  in  the  late  case  of  State  v.  Stack- 
house,  ante,  *454 :  "While  affidavits  are  ordinarily  the  only  testimony 
received  upon  motions,  we  suppose  it  is  competent  for  the  court,  in 
its  discretion  and  in  furtheranceof  justice,  to  call  the  witnesses  before 
it,  and  have  theni  examined  and  cross-examined  orally  in  its  pres- 
ence.    We  all  know  bow  often  an  affidavit  speaks  the  language  of 

counsel,  rather  than  that  of  witness,  or  fails  to  state  all  the 
*688    facts.     Great  injustice  may  be  done  if  the  oonrt  *baB  no  power 

to  bring  the  witnesses-  before  it  and  have  them  exanoined  in  its 
presence."    Code,  §  229. 
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The  final  objection  is  that,  Upon  the  evidence,  the  defendant  was 
not  entitled  to  have  the  attachment  discharged.  The  facts  discloged 
by  the  record  are  that  the  plaintiff  was  a  lumber  merchant  at  Em- 
poria, in  Lyon  county;  that  the  defendant  and  one  T.  J.  George, 
under  the  firm  name  of  S.  J.  Safford  &  Co.,  were  doing  a  lumber  bus- 
iness at  Augusta,  Butler  county,  under  the  personal  management  of 
defendant,  who  had  actual  possession  of  the  partnership  property; 
that  T.  J.  George  was  giving  his  personal  attention  to  the  carpenter 
and  building  business  carried  on  upon  his  own  account,  at  Emporia; 
that  George  became  indebted  to  plaintiff  for  building  material  in  the 
8om  of  $1,992;  and  that  as  an  additional  security  to  the  liens  to 
which  plaintiff  wasentitled,  under  the  statute,  for  this  material,  George 
executed  to  plaintiff,  on  November  7,  1879,  a  contract  in  the  nature 
of  a  chattel  mortgage  on  his  interest  in  the  business  of  S.  J.  Safford 
&  Co.,  estimated  by  the  parties  to  the  contract  to  be  of  the  value  of 
1739.94.  The  contr8U)t  specially  provided  that  the  acceptance  of  the 
mterest  of  George  in  the  business  of  S.  J.  Safford  &  Go.  was  not  to 
operate  as  a  discharge  or  release  of  plaintiff's  liens  for  his  claims,  and 
said  George  was  to  have  six  months  from  the  date  of  the  contract  to 
pay  the  debt.  Afterwards  plaintiff  went  to  Augusta,  and,  upon  the 
supposition  that  the  chattel  mortgage  was  an  absolute  conveyance  to 
him  of  the  interest  of  George  in  the  firm  of  8.  J.  Safford  &  Co.,  he 
represented  to  Safford  that  he  had  bought  out  George's  entire  in  ters- 
est in  the  business  and  proposed  to  sell  it  to  him.  He  produced  the 
chattel  mortgage,  calling  it  a  bill  of  sale,  and  read  a  portion  only  of 
it  to  defendant.  Defendant  then  told  plaintiff  he  would  purchase  from 
him  the  interest  of  George  in  the  firm,  and  pay  him  $715,  upon  the 
condition  that  upon  investigation  it  should  turn  out  that  plaintiff  had 
in  fact  such  entire  right  and  interest  of  George  in  the  partnership, 

and  that  George  had  not  in  any  manner  lessened  or  impaired 
*584    his  interest.     Plaintiff  undertook  to  reduce  the  agree'^ment  to 

writing.  Both  parties  signed  it,  and  plaintiff  retained  the  pa- 
per, a  copy  of  which  is  as  follows : 

"This  agreement,  by  and  between  J.  K.  Tyler  and  S.  J.  Safford,  witnesseth 
that  said  Tyler  conveys  all  his  title  and  interest  to  a  lumber  business,  bought 
of  T.  J.  George,  to  said  S.  J.  Safford  for  the  sum  of  seven  hundred  and  fif- 
teen dollars,  the  same  to  be  paid  by  S.  J.  Safford  as  follows:  Two  hundred 
and  fifty  dollars  cash  in  hand,  and  two  notes  of  equal  amount  for  the  balance, 
to  be  paid,  with  ten  p^  cent,  interest,  as  follows:  Two  hundred  and  thirty- 
two  and  50-100  dollars  on  the  first  day  of  January,  1880,  and  two  hundred 
and  thirty-two  50-100  dollars  on  the  first  day  of  February,  1880;  said  notes 
to  be  indorsed  or  Joined  in  by  0.  P.  Safford.  The  sale  of  said  business  to  be 
subject  to  sameconditions  as  these  made  by  Thos.  J.  George  to  said  J.  K.  Tyler. 

"J.  KTyi^eb. 
•*S.  J.  Safford." 

At  the  time  of  signing,  it  was  agreed  between  the  parties  that  they 
would  go  up  at  once  to  Emporia  to  close  tp  the  tnatter;  plaintiff  to 
assign  and  deliver  the  chattel  mortgage,  called  by  the  parties  a  bill 
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of  sale,  to  defendant,  and  the  latter  to  pay  the  $950,  and  deliver  the 
two  notes  to  plaintiff.  On  arriving  at  Emporia,  the  next  day  after 
the  signing  of  the  said  writing,  defendant  was  informed  by  George  of 
the  true  nature  of  his  transaction  with  plaintiff,  and  learned  that 
George*s  interest  had  been  lessened  by  a  small  collection*  Plaintiff 
and  defendant  then  had  a  dispute  as  to  the  writing  signed  by  them^ 
defendant  claiming  that  it  did  not  express  their  agreement,  and  plain*^ 
tiff  saying  that  it  did.  The  plaintiff  did  not  transfer  his  debt  or  claim 
against  George  to  the  defendant,  nor  deliver  or  assign  the  chattel 
mortgage  to  him.  Defendant  refused  to  pay  any  money  or  execute  the 
notes.  These  facts  show  the  proposed  purchase  by  the  defendant 
fell  through,  and  that  no  sale  was  consummated.  The  evidenee  of 
the  plaintiff  disputes  some  of  these  statements;  but  the  testimony  of 
Orrin  E.  Qeorge  and  T.  J.  George  fully  sustains  them,  and  clearly 
proves  the  writing  signed  by  plaintiff  and  defendant  to  have  been  only 
conditional,  and  that  such  conditional  contract,  owing  to  the 
*585  acts  of  the  parties,  never  be*came,  in  fact,  a  final  or  a  binding 
agreement;  that  there  was  no  delivery  of  property  to  defend* 
ant  by  plaintiff ;  and  that,  therefore,  defendant  was  not  guilty  of  fraud,, 
nor  of  wrongful  default  in  the  transaction. 

We  have  fully  examined  the  other  question  submitted,  but  do  not 
deem  it  necessary  to  comment  further  in  the  case.  The  order  of  the 
district  judge  will  be  afiSrmed,  with  costs. 

(All  the  justices  concurring.) 


FbANKLIN  BaBOOGK  9.  AliBBBT  8.  ASHMBAD. 

July  Term,  1880. 

Beplevin:  Seisure  of  Wrong  Property:  Costs,  Where  an  action  <tf  re» 
plevin  Is  commenced  in  the  court  of  a  Justice  of  the  peace,  and,  by  mistake^ 
the  officer  takes  possession  of  the  wrong  property,  and  a  redelivery  bond  is 
given  bj  defendant,  and  the  property  returned  to  hinu  held,  that  the  ac- 
tion may  proceed  as  one  for  damages,  but  that  the  costs  of  the  wrongful 
seizure  and  redelivery  bond  should  be  taxed  to  platntLS,  unless  such  seiz* 
ure  was  caused  by  some  misrepresentation  of  defendant. 

Error  from  Doniphan  district  court* 

Beplevin  brought  by  Ash  mead  against  Babcock  to  recover  a  oer* 
tain  sewing-machine.  Trial  at  the  September  term,  1880,  of  the  dis- 
trict  court,  and  judgment  for  the  plaintiff.  The  defendant  brings  the 
case  here. 

Franklin  Babooek,  plaintiff  in  error,  for  himself. 

Albert  Perry,  for  defendant  in  error. 
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Bbbwbb,  J.    This  was  an  ao(|oji  of  xeplevin.    Defendant  in  error, 

plaintiff  below,  oommenced  an  action  of  replavin  before  a  joa- 
*586    tioe  of  the  peace,  to  recover  a  sewing-machine.     *The  usual 

process  was  issued,  a  sewing-machine  taken  possession  of  by  the 
offieer,  and  a  redelivery  bond  given  by  defendant.  On  the  trial,  upon 
appeal  to  the  district  court,  it  clearly  appeared  that,  while  plaintiff 
elaimed  to  be  owner  of  a  sewing-machine  which  defendant  bad  taken 
poeseBsion  of,  the  machine  seized  by  the  officer  was  not  that  machine, 
bat  one  belonging  unquestionably  to  defendant. 

The  single  question  is,  what  is  the  status  of  the  case  upon  such 
faets?  Plaintiff  claimed  that  he  had  a  right  to  proceed  for  the  value 
of  his  machine,  while  defendant  insisted  that  the  inquiry  was  as  to  the 
ownership  of  the  machine  aotually  taken,  and,  that  being  shown  in 
him,  he  was  entitled  to  judgment.  Upon  whom  rests  the  responsi- 
bility for  the  mistake  of  the  officer  ?  No  action  on  the  part  of  defend- 
ant)  no  misrepresentation  to  mislead  the  officer,  is  shown.  So  far 
as  appears,  the  officer  of  ^is  own  motion  seized  the  wrong  property. 
The  redelivery  bond  is  for  the  property  seized,  and  that  alone.  No 
reference  is  noade  to  the  property  claimed  in  the  petition.  Now  re- 
plevin is  an  action  for  the  recovery  of  specific  personal  property.  If  the 
issue  was  as  to  the  property  taken,  and  for  which  the  bond  was  given, 
elearly  the  defendant  was  entitled  to  a  judgment.  Beyond  question, 
that  property  was.  his;  but  the  statute  provides  (Comp.  Laws  1879, 
p.  713,  §  67)  that,  *'when  the  property  claimed  has  not  been  taken, 
the  action  may  proceed  as  one  for  damages  only,  and  the  plaintiff 
shall  be  entitled  to  such  damages  as  may  be  right  and  proper. " 

Does  not  that  statute  fit  this  case?  The  real  property  claimed 
was  not  taken.  If  the  officer  had  returned  that  he  could  not  find  it, 
DO  one  would  question  the  right  to  proceed  for  damages.  The  plain- 
tiff at  first,  after  the  seizure  by  defendant  of  bis  property,  had  his 
election  to  commence  replevin  for  the  property,  or  to  treat  the  seiz- 
ors as  aconversion,  and  sue  for  the  value.  He  oommenced  replevin ; 
bat  the  statute  plainly  says  that,  that  process  failing,  the  action  may 

proceed  as  for  damages.  Did  not  replevin  fail  ?  Did  not  the 
*587    *offioerfail  to  take  the  right  property  ?  That  is  the  very  claim 

of  defendant.  The  statute  does  not  read,*'when  no  property 
is  taken."  but,  "when  the  property  claimed  has  not  been  taken."  The 
defendant  says  the  property  claimed  was  not  taken.  The  plaintiff 
says,*' Very  well;  I  will  proceed  for  damages."  Is  not  this  within 
the  very  language  of  the  statute  ? 

We  have  assumed,  in  the  discussion  of  this  question,  that  the  sew- 
ing-machine claimed  by  plaintiff  was  his.  That  fact  was  disputed 
on  the  trial,  and  the  defendant's  contention  was  that  it  belonged  to 
plaintiff's  wife,  and  that  she  authorized  defendant  to  take  it.  The 
testimony,  however,  warranted  the  finding  of  title  in  the  plaintiff,  and 
that  question  of  fact  we  shall  not  reopen. 
Doubtless  the  costs  of  the  seizure  of  the  wrong  property  and  the 
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redelivery  bond  should  be  taxed  to  plainiiiBP,  unless  this  mistake  vaa 
caused  by  some  misrepresentation  on  the  part  of  defendant,  and,  on 
a  motion  to  retaz  costs,  such  order  should  be  made;  bat  that  ques- 
tion  is  not  raised  by  this  proceeding  in  error.  It  will  be  time  enongh 
for  this  court  to  act  when  the  district  court  shall  have  passed  upon 
such  a  motion. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


•  _ 

*688  *  Kansas  Fao.  By.  Go«  v.  Alfrbd  O.  Wiggins. 

July  Term,  1880. 

ft 

Railroads:  Stock  Law:  Unfenoed  Track:  Damages.  In  a  beid-law 
county,  an  animal  belonging  to  plaintiff  strayed  upon  the  railroad  tradt 
of  defendant,  and  was  killed  by  one  of  its  trains.  The  track  was  un- 
fenced.  Plaintiff  had  picketed  the  animal  in  an  inclosed  field,  and  had 
taken  reasonable  precautions  to  kjeep  it  confined,  and  prevent  it  from  run- 
ning at  large,  but  it  had  broken  loose,  without  any  fault  or  neglect  on  his 
part.    BMy  that  the  company  was  liable  for  the  value  of  the  animal.^ 

Error  from  Saline  district  court. 

Action  under  the  railroad  stock  law  of  1874,  brought  by  Wiggins 
against  the  Kansas  Pacific  Bailway  Company,  to  recover  damages  for 
killing  a  mare  belonging  to  the  plaintiff.  Trial  at  the  May  term, 
1880,  of  the  district  court,  and  verdict  and  judgment  for  the  plaintiff. 
The  defendant  brings  the  case  here. 

John  P.  Uahetf  for  plaintiff  in  error. 

Lovitt  d  WUson,  for  defendant  in  error. 

Bbbweb,  J.  This  is  an  action  under  the  railroad  stock  law  of  1874, 
to  recover  damages  for  killing  a  mare.  It  was  admitted  by  plaintiff 
in  error,  defendant  below,  that  its  train  killed  the  mare,  and  that  due 
demand  was  made  of  the  defendant  for  the  value  thereof  more  than 
thirty  days  before  commencement  of  suit.  It  was  proven  by  plaintiff, 
and  not  denied  by  defendant,  that  the  railroad  track  was  not  fenced, 
and  that  there  were  no  cattle-guards  at  any  point  along  the  railroad 
where  the  mare  strayed.  It  was  also  proven  that  it  was  improved 
land  on  both  sides  of  the  railroad  where  she  was  killed,  and  all  along 
the  railroad  where  she  traveled.  It  was  admitted  by  the  plaintiff 
below  that  the  herd  law  was  in  force  in  Saline  county  at  the  time  the 
mare  was  killed,  and  applied  to  animals  of  the  kind  killed. 

^  See  note  at  end  of  case. 
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*589  *Two  qaestions  are  presented  by  oonBsel  for  plaintiff  in  error : 
First,  It  is  insisted  that,  if  contributory  negligence  will  bar  a  re- 
covery, plaintiff's  own  testimony  convicts  him  of  that;  and,  iecond, 
that  in  herd-law  connties  the  rigorous  doctrine  of  the  common  law 
prevails,  that  the  owners  of  domestic  animals  are  bound,  at  their  perii» 
to  keep  them  from  trespassing  upon  other  premises,  and,  failing  that* 
are  liable  for  all  damages  done  by  them,  irrespective  of  any  question 
of  negligence,  and  that  therefore  it  is  immaterial  whether  plaintiff 
took  due  precaution  to  confine  his  mare,  and  that  the  animal  was  in 
fact  trespassing,  and  her  owner  liable  for  all  the  consequences  of  such 
trespass. 

We  dissent  from  both  propositions.     The  mare  was  picketed  within 
an  inclosed  field.     While  the  fence  around  this  field  may  not  have 
been  a  strictly  legal  fence,  it  was,  doubtless,  sufScient  to  confine  or- 
dinary stock.     But,  as  additional  precaution,  the  plaintiff  had  pick* 
eted  the  animal  inside  this  inclosure.     The  sufficiency  of  these  pre- 
cautions was  left  to  the  jury)  and  we  think  properly  approved  by  them. 
Counsel  selects  a  single  expression  of  plaintiff,  and  says  that  that  is 
an  admission  that  he  had  not  taken  due  precaution ;  but  that  expres- 
sion is  so  qualified  by  that  which  immediately  follows  it  as  to  amount 
to  bat  little.    The  sentence  quoted  is:  '*!  don't  think  the  picket  was 
safe  to  bold  her  without  the  fence,  or  the  fence  without  the  picket 
rope."    But  he  follows  this  with :   '*I  think  she  was  as  safe  as  any 
horse  with  a  picket.     I  don't  consider  any  horse  absolutely  safe  with 
a  picket,  or  in  any  other  way."   Beasonable  precaution,  and  not  ab* 
solute  security,  is  required.     If  the  latter  were  the  rule,  the  fact  that 
the  animal  got  loose  proves  the  negligence,  and  the  manner  in  which 
she  was  confined  is  immaterial. 

Neither  is  the  other  proposition  of  counsel  correct.  The  railroad 
stock  law  says  that  railroads  must  pay  for  all  stock  killed  by  their 
trains  so  long  as  they  fail  to  fence  their  roads.  The  herd  law  provides 
that  the  commissioners  may  direct,  "by  order,  what  animals  shall 
not  be  allowed  to  run  at  large,"  and  also  that  "any  person  in- 
*590  jured  in  property  by  the  run*ning  at  large"  of  such  animals 
shall  have  a  lien  for  his  damages,  etc.  Can  it  be  held  that 
this  animal  was  allowed  to  run  at  large?  It  would  not  seem  that 
plaintiff  could  be  charged  with  any  violation  of  this  statute  when  be 
had  taken  reasonable  precautions  to  confine  his  animal.  In  the  herd 
law  of  1874  (Gomp.  Laws  1879,  p.  935)  similar  language  is  used,  and 
by  section  2  one  who  allows  bis  animals  to  run  at  large  is  guilty  of 
a  misdemeanor,  and  may  be  punished  by  fine.  Cannot  a  man  own 
an  animal,  and  by  proper  care  be  absolutely  safe  from  the  penalties 
of  that  act?  Is  he  a  criminal  if  his  animal,  despite  all  precautions, 
escapes  and  trespasses  upon  some  other  man's  premises? 

If  the  plaintiff  has  disregarded  the  command  of  no  statute,  and 
has  not  been  guilty  of  negligence,  it  would  seem  that  there  is  no  es- 
cape for  the  railroad  company,  in  this  case,  fron)  the  burden  of  the 
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stock  law,  and  that  it  mast  pay  for  the  animal  which  has  been  killed. 

Seethe  following aatborities :  Ohio.&  M.  B.  Go.  v.  Jones,  63  III. 
478;  Toledo,  P.  &  W.  B.  C!o.  v.  Pence,  68  HI.  624;  Toledo,  P.  &  W. 
B.  Go.  Y.  Johnston,  74  DI.  88 ;  Cairo  &  St  L.  B.  Go.  ▼•  Woosley,  85 
III.  373;  Thomp.  Neg.  497-601. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 

KOTB. 

Ab  to  the  oblfffstioa  of  a  railroad  company  fa  regard  to  fences,  see  Missouri 
Pac.  Ry.  Co.  ▼.  Johnston,  85  Kan.  68,  10  Pac.  Rep.  103;  Atchison,  T.  &  &  F.  R. 
Co.  ▼.  Gabbert,  84  Ean.  183,  8  Pac  Rep.  321,  and  note,  where  the  whole  subject  is 
discnssed. 

No  principle  of  the  common  law  requires  a  railroad  company  to  fence  its  track. 
6t  Louis,  L  M.  &  a  R.  Co.  ▼.  Walbrink.  (Ark.)  1  8.  W.  Rep.  645. 

But  under  the  statutes  requiring  railroad  companies  to  fence,  and  place  cattle- 
guards  at  highways,  the  rule,  in  general,  is  that  tne  railroad  must  fence  its  tracks, 
and  place  cattle-guards  at  highways,  and  failure  to  do  so  Is  neffligenoe.  for  loss  by 
reason  of  which  the  railroad  is  liable,  Donovan  y.  Hannibal  &  St.  J.  R.  Co.,  (Ho.) 


In  the  following  cases  it  was  implied  that  contributory  negligence  of  the  owner 
might  relieve  the  railroad,  though  the  acts  of  the  owner  m  each  case  were  held 
not  to  be  contributory  negligence:  In  Donovan  ▼.  Hannibal  &  Bt.  J.  R.  Co.,  (Mo.) 
1  8.  W.  Rep.  283,  where  the  owner  of  land  adjoining  railroad  which  has  not  been 
fenced  pastured  cattle  on  such  land;  Atchison,  T.  &  8.  F.  R.  Co.  v.  Shaft,  2S 
Kan.  531.  6  Pac.  Rep.  908^  where  the  owner  let  his  cattle  run  at  large.  But  one 
who  willfully  exposes  his  cattle  to  destruction  cannot  recover,  Welty  v.  Indian- 
apolis  &  y.  ft.  Co.,  (Ind.)  4  N.  E.  Rep.  410.  His  voluntary  drunkenness  does  not 
impose  the  liability  on  the  railroad.  Id.:  and  if  the  animal  is  In  the  hands  of  a 
bailee,  the  owner  is  imputable  with  his  voluntary  drunkenness.    Id. 

The  duty  of  the  railroad  company  as  to  keeping  up  its  fences  seems  to  be  to  use 
due  diligence.  In  Hovorka  v.  Minneapolis  &  8t.  L.  R.  Co.,  (Minn.)  35  N.  W.  Rep. 
595,  the  fact  that  the  poplar  poles  of  which  the  fence  was  made  had  been  in  use 
six  years  was  evidence  of  negligence  of  the  railroad.  In  Townsley  v.  Missouri 
Pac.  Ry.  Co.,  (Mo.)  1  8.  W.  Rep.  15,  it  was  held  that,  if  a  railroad  has  within  six 
months  duly  fenced  its  road,  actual  negligence  of  the  railroad,  or  notice  of  wast 
of  repair,  or  the  fact  that  want  of  repair  had  continued  so  lone  as  to  impute  neg- 
ligence, must  be  shown,  in  order  to  make  the  railroad  liable.  It  is  also  held  that. 
In  order  to  make  the  railroad  liable,  it  must  appear  that  the  animals  entered  upon 
the  road  at  a  point  where  it  was  not  securely  fenced.  LouisviUe»  B.  &  8t.  L.  R. 
Co.  V.  Thomas,  (Ind.)  5  N.  B.  Rep.  198.  The  liability  of  the  railroad  is,  under 
some  statutes,  restricted  to  killing  by  the  train.  Id.  Foster  v.  St.  Louis,  I.  M.  & 
8.  R.  Co.,  (Mo.)  3  8.  W.  Rep.  188,  where,  under  Rev.  8t.  Mo.  g  809,  no  recovery 
was  permitted  for  a  mule  kuled  by  running  through  fright  into  a  trestle.  On  the 
other  hand,  under  section  1289.  Code  Iowa,  the  fact  that  the  animal  was  not  struck 
by  the  train,  but  was  killed  by  running  upon  a  bridge,  does  not  relieve  the  rail- 
road.   Listen  V.  Central  Iowa  R.  Co.,  (Iowa,)  29  N.  W  Rep.  445. 

The  duty  to  fence  is  limited  by  the  rule  that  public  convenience  requires  the 
railroad,  at  certain  places,  as  highways  and  depot  grounds,  to  refrain  from  fenc- 
ing, and  for  failure  to  fence  in  cases  coming  within  the  principle  of  this  excep- 
tion the  railroad  is  not  liable.  Indiana,  B.  &  W.  Ry.  Co.  v.  Quick,  (Ind.)  9  N.  £. 
Rep.  788.  But  the  burden  of  proof  is  on  the  railroad  to  show  that  it  was  not 
obliged  to  fence  where  its  failure  to  fence,  or  to  fence  securely,  caused  the  loss, 
Atchison*  T.  &  8.  F.  R.  Ck>.  v.  8haft,  88  Ean.  621,  6  Pac  Rep.  908;  dndnnati 
I.,  8t.  L.  &  C.  R.  Co.  ▼.  Parker.  (Ind.)  9  N.  B.  Rep.  787;  and  the  complaint  is  suf- 
ficient, under  Rev.  St.  Mo.  g  2134,  if  it  allege  that  defendant  might  nave  fenced 
the  track  at  the  point  where  the  animal'  killed  entered  the  track,  Raddiffe  v.  8t 
Louis,  L  M.  &  8.  Ry.  Co..  (Mo.)  2  8.  W.  Rep.  ^7;  or  that  the  atock  came  on  the 
track  where  it  passes  through  uninclosed  lands^  and  where  there  was  no  crossing 
by  a  public  highway,  Tickell  v.  St.  Louis,  L  M.  &  8.  R.  Co.,  (Mo.)  8  a  W.  Bap. 
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407.  And  where  the  depot  gronndeleft  unfenced  tre  larger  than  public  conven- 
teBoe  demands*  loss  through  lesTing  nnfenoed  more  than  public  convenience  re- 

Slim  imposes  liability^-^e  railroad  being  required  to  fence  all  except  that  por- 
OD  of  tho  station  not  used  for  the  transaction  of  business  between  the  companj 
tad  the  pabli<^  Atchison,  Ti  A  S.  F.  R.  Go.  ▼.  Shaft,  88  Kan.  921,  6  Pac.  Rep.  906; 
Prickell  ▼.  Atchison,  T.  &  S.  F.  R  Co.,  88  Ean.  748,  7  Pac.  tlep.  611;  Payton  t. 
Chicago,  R  I.  &  P.  R.  Co.,  (Iowa.)  80  N.  W.  Rep.  877;  and  the  same  is  true  in  re- 
nid  to  fencing  at  highways,  Coleman  v.  Flint  &  P.  M.  R.  C^.^  (Mich.)  81  N.  W. 
Bep.  47,  where  railroad,  at  highway  crossing,  mistakenly  deeming  highway  nar- 
rower than  it  really  was,  so  built  its  fence  along  the  highway  as  to  leave  a  gap 
between  its  fence  and  that  of  adjoining  proprietor,  through  which  cattle  passed 
and  were  killed. 

In  dealings  with  individuals,  the  statutes  do  not  seem  to  apply,  Louisville,  N. 
A.  &  C.  R  Co.  V.  Goodbar,  (Ind.)  2  N.  B.  Rep.  887.  where  it  was  held  that  a  rail- 
roftd  owes  no  duty  to  fence  to  one  permitted  bv  it  to  construct  an^  maintain  a 
private  crossing  for  his  own  benefit;  and  in  Clark  v.  Chicago  &  W«  M.  R.  Co., 
(Mich.)  8  N.  W.  Rep.  914,  the  railroad  was  held  not  liable  for  absence  of  fence 
where  the  fence  had  been  taken  away  to  enable  plaintiff  to  haul  railroad  ties  to 
the  railroad,  and  plaintiff's  horses  had  run  away,  through  the  opening,  upon  the 
track,  and  been  killed. 

The  liability  extends  beyond  the  mere  killing  of  catUe.  Under  section  57,  c.  84, 
Gen.  St.  Minn.  1878,  failure  to  fence,  causing  injury  to  farm  by  rendering  it  less 
fit  for  pasturing  cattle,  imposes  liability  on  railroad,  Emmons  v.  Minneapolis  & 
St.  L.  R.  Co.,  (Minn.)  29  N.  W.  Rep.  2^;  and  under  section  1288,  Code  Iowa,  a 
raiboad  is  liable  for  loss  of  pasturage  of  farmer  who  is  prevented  from  putting 
his  cattle  in  his  pasture  by  the  railroad's  delay  in  building  cattle-guarda.  Raridan 
y.  Central  Iowa  R  Co.,  aowa,)  29  N.  W.  Rep.  599.  The  Illinois  fencing  act  of 
1874.  (2  Starr  &  C.  St.  c  il4.  par.  62,)  authorizes  an  aetlon  for  failure  to  fence, 
aj^ainst  either  the  owner,  or  the  one  operating  it,  even  when  road  is  in  hands  of 
federal  receiver.    Ohio  &  M.  R  Co.  V.  Russell,  (HI.)  8  N.  £.  Rep.  661. 


JoHK  GaiiBbaith  o.  E.  S.  W.  Drought. 

July  Term,  1880. 

Judicial  Sales:  SherifiTs  Sale  to  Himaelf,  Void.  Where  an  auctioneer  is 
employed  by  the  sheriff  to  cry  off  and  sell  real  estate  taken  upon  execu- 
tion, and,  although  the  sheriff  be  present,  exercises  full  discretion  in  re- 
spect to  the  sale,  be  becomes,  pro  hoc  nice,  a  deputy  of  the  sheriff,  and  is 
within  the  prohibitions  of  section  462  of  the  Code  of  Civil  Procedure;  and 
where,  at  such  sale,  property  is  struck  off  by  the  auctioneer  to  himself, 
and  thereafter,  upon  confirmation,  deeded  by  the  sheriff  to  him,  such  sale 
and  deed  are,  in  the  language  of  the  statute,  to  be  '^oonsidered  fraudulent 
and  void;"  and  this,  notwithstanding  that  such  purcluise  was  made  as  an 
accommodation  to  the  former  owners,  and  with  the  understanding  that 
they  might  have  the  property  upon  repayment  to  the  auctioneer  of  the 
money  paid  by  him. 

*591    *Error  from  Wyandotte  district  court. 

Ejectment  brought  by  Drought  against  Galbraith,  to  recover 
lot  No.  20,  in  block  No.  182,  in  the  city  of  Wyandotte.  Second  trial 
at  the  April  term,  1880,  of  the  district  court,  and  judgment  for  the 
plaintiff.    The  defendant  brings  the  case  to  this  court. 

Nathan  Cree^  for  plaintiff  in  error. 

Alden  dt  MeOrew^  for  defendant  in  error* 
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Brewer,  J.  The  facts  in  this  case  are  these :  The  taxes  upon  a 
lot  in  Wyandotte  being  delinquent,  proceedings  were  commenced  in 
the  district  court,  under  the  law  of  1877,  to  foreclose  the  liens  there- 
for. Upon  such  proceedings,  the  property  was  sold  at  sheriff's  sale, 
and  deeded  to  defendant  in  error,  plaintiff  below.  This  was  his  title. 
Plaintiff  in  error,  defendant  below,  held  by  quitclaim  from  the  parties 
who  were  owners  at  the  time  of  the  tax  proceedings.  The  case,  there- 
fore, — one  in  ejectment, — hinges  on  the  validity  of  the  deed  of  defend- 
ant in  error.  The  defendant  in  error  was  the  auctioneer  who,  acting 
for  the  sheriff,  cried  off  the  property  at  the  sale.  The  sheriff  was 
present,  and  opened  the  sale,  and  perhaps  sold  one  or  two  pieces  of 
property;  but  the  party  who  did  the  selling  generally,  and  who,  as  to 
this  particular  lot,  did  all  that  was  done  in  the  matter  of  crying  it 
for  sale,  receiving  bids,  and  striking  it  off,  was  Drought,  the  party 
to  whom  it  was  so  struck  off  and  subsequently  deeded.  While  the 
sheriff,  being  present,  had  the  power  to  interfere  at  any  time,  pro- 
long the  biddings,  or  otherwise  control  the  auctioneer,  yet  the  actual 
management  and  control  of  the  sale  was  left  with  the  auctioneer, — 
he  acted  in  the  matter  upon  his  discretion ;  so  that,  as  to  this  lot, 
he  was  both  seller  and  buyer. 

By  the  general  law  of  agency,  one  may  not  assume  such  a 
*692    position,  and,  by  that  law,  his  acts  are  voidable.    But  our  *stat- 

ute  goes  further,  and  makes  a  sale  like  this  ''fraudulent  and 
void."     Section  462  of  the  Code  contaips  this  language: 

*'No  sheriff  or  other  officer  making  the  sale  of  property,  either  personal  or 
real,  nor  any  appraiser  of  such  property,  shall,  either  directly  or  indirectly, 
purchase  the  same;  and  every  purchase  so  made  shall  be  considered  fraud- 
ulent and  void." 

If  the  sheriff  had  personally  sold  this  property,  and  struck  it  off  to 
himself,  no  one  would  question  the  applicability  of  the  statute.  It 
is  no  less  applicable  here.  This  was  a  sheriff's  sale.  The  right  of 
the  sheriff  to  employ  an  auctioneer  is  denied.  We  shall  not  decide 
this,  but  concede  that  he  may  so  delegate  his  trust,  he  being  person- 
ally present.  But  with  the  delegation  goes  the  statute.  As  he  may 
not  sell  to  himself,  neither  can  the  auctioneer  who  acts  for  him. 
Each  acts  under  the  prohibition,  and  every  sale  made  in  disregard 
of  that  prohibition  is,  by  the  statute,  to  be  "considered  fraudulent  and 
void."  Proof  of  good  faith  in  the  actual  conduct  of  the  sale  will  not 
uphold  it.  The  statute  is  absolute.  It  was  enacted  to  prevent  the 
need  of  such  inquiry.  It  is  a  wise  statute,  for,  while  the  good  faith 
of  the  parties  to  this  transaction  cannot  be  doubted,  it  would  be  very 
easy  for  an  officer,  designing  wrong,  to  so  cloak  his  conduct  with  an 
appearance  of  good  faith  as  to  render  detection  almost  impossible. 
Public  policy  is  better  subserved  by  shutting  an  absolute  door  upon 
such  transactions,  rather  than  by  leaving  them  to  stand  or  fall  upon 
the  proof  of  good  faith,  or  the  want  of  it.  *'The  law  wisely  prohibits 
an  officer,  in  the  execution  of  final  process,  from  becoming  a  par* 
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chaser,  either  directly  or  indirectly.  It  is  in  many,  if  not  in  all,  states 
expressly  prohibited  by  statute;  and  a  sale  made  by  an  officer  to  him- 
self or  deputy  is  absolately  void,  as  against  the  policy  of  the  law.'* 
Herm.  Ex'ns,  822.     Bee,  also,  the  many  authorities  cited  ia  the  note. 

Other  facts  appear  which  were  the  subject  of  much  testimony  and  de- 
bate at  the  trial,  and  which  have  been  discussed  by  counsel  at 
*598  length  in  their  briefs.  But  these  facts  do  not  ^avoid  the  force  of 
the  statnte.  It  appears  that,  prior  to  the  sale,  the  owners  of  the 
lot,  then  residing  in  Cincinnati,  wrote  to  their  agent  in  Wyandotte  to 
try  and  make  some  arrangement,  if  possible,  to  save  their  property. 
Their  agent  applied  to  Mr.  Drought,  as  an  old  friend,  to  help  them, 
and  he  promised  to  advance  the  money  and  bid  the  property  in  for 
them.  At  the  time  of  the  sale  he  announced  that  he  was  authorized 
to  bid  for  the  owners,  and,  in  pursuance  of  that  announcement,  con- 
tmued  to  bid  and  run  the  property  up  until  all  bidding  x^eased,  when 
he  struck  it  off  to  himself,  intending  to  convey  to  them  upon  being 
reimbursed  his  money.  The  agent,  the  same  day,  telegraphed  to  the 
owners  the  amount  of  the  bid,  but  they  failed  to  advance,  the  pur- 
chase money,  and  Mr.  D.  borrowed  the  money  and  paid  the  sheriff, 
and  the  deed  was  made  to  himself.  Their  excuse  was  that  they  had 
bought  property  in  Cincinnati,  and  could  not  raise  the  money.  Mr. 
D.gave  them  a  reasonable  time  in  which  to  reimburse  him  before  in- 
aifiting  upon  his  own  right  to  the  purchase.  It  would  seem  that  the 
anuouncement,  at  the  sale,  of  Mr.  D.'s  purposes  in  bidding,  did  not 
affect  the  biddings  either  way,  and  that  the  property  brought  all  that 
eould  reasonably  be  expected.  Mr.  D.  evidently  acted  in  the  matter 
in  the  utmost  good  faith,  and  from  a  desire  to  accommodate  a  friend; 
and,  if  the  case  turned  upon  the  fairness  of  the  transaction,  his  title 
would  properly  be  npheld.  He  struck  the  property  off  to  himself  sim- 
ply to  protect  him  in  his  advance  of  the  money,  and  not  with  the 
intention  of  speculating  on  the  owners,  or  of  holding  the  property, 
unless  they  refused  to  reimburse  him.  Notwithstanding  all  these 
circumstances  surrounding  the  transaction,  the  fact  appears  that 
Drought  was  the  purchaser,  intending  that  his  purchase  should  in- 
ure to  the  benefit  ot  the  owners,  if  they  desired;  otherwise  to  his  own. 
Can  it  be  said  that  he  did  not  "either  directly  or  indirectly  purchase ** 
the  lot  ? 

Whether  the  lot-owners  can  so  ratify  proceedings  and  sale  pro- 
hibited by  statute  as  to  make  them  good,  we  need  not  inquire,  for 
there  is  no  sufficient  ratification  here  showni.  For  such  there 
*594  should  appear,  not  merely  knowledge  of  the  amount  *of  the 
bid,  but  of  all  the  circumstances  of  the  sale.  It  does  not 
appear  that  the  owners  knew  anything  further  about  the  matter  than 
the  amount  of  the  bid ;  neither  is  it  shown,  even  if  that  were  sufficient, 
that  the  agent  in  Wyandotte  knew,  either  before  or  after  the  sale,  of 
the  fact  that  Drought  was  both  seller  and  buyer,  or  any  of  the  cir- 
camstanoes  which  surrounded  the  sale.     As  this  sale,  upon  the  show?- 
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ing  made,  is  void,  Mr.  Drought  wa  have  his  money  lef anded  from 
the  county  treasury,  and  the  judgment  lien  to  the  f  oU  original  amoant 
thereof  may  be  enforeed  by  a  new  sale. 

The  jud^ent  will  be  reversed,  and  the  ease  remanded  for  a  new 
trial. 

(All  the  justioesoonourzing.) 


J.  M.ThbaIiLS  v.  Board  of  0om*b8  of  SmorsB  Oa 

July  Term.  1880. 

Sherlflf:  Fees,  on  Tax  Warrants.  A  sheriff  is  notentitled  toieosire  mile- 
age fees  for  tlie  miles  he  travels  in  endeavoring  to  serve  a  personal  property 
tax  warrant,  where  no  property  is  found,  and  where  he  makes  retnm  A 
••Ko  property  found. ** 

Error  from  Sumner  district  court 
The  case  is  stated  in  the  opinion. 
E.  S.  Torrance,  for  plaintiff  in  error. 
CharUi  Wiiisie,  for  defendant  in  error. 

Yalbntins,  J,  This  was  an  action  brought  by  J.  M.  Thralls, 
*695     sheriff  of  Sumner  county,  Kansas,  against  the  board  *of  county 

commissioners  of  that  county,  for  fees  alleged  to  be  due  him 
for  endeavoring  to  collect  certain  personal  property  taxes  on  tax  war- 
rants issued  by  the  county  treasurer.  Judgment  was  rendered  in  the 
court  below  in  favor  of  the  defendant,  and  against  the  plaintiff,  who 
brings  the  case  to  this  court.  Counsel  for  plaintiff  in  error  states 
the  case  as  follows : 

''The  facts  upon  which  the  controversy  depends  in  this  case  were  submit- 
ted, in  the  form  of  an  agreed  case,  to  the  district  court  of  Sumner  county,  for 
its  decision  of  the  questions  of  law  therein  involved.  These  facts  maj  be 
substantially  stated  as  follows: 

"The  county  treasurer  of  Sumner  county,  in  the  month  of  January,  1880, 
duly  issued  and  delivered  to  the  plaintiff  in  error,  as  sheriff  of  said  county,  a 
number  of  personal  tax  warrants,  in  due  form  of  law,  directing  him,  as  such 
sheriff,  to  collect  certain  unpaid  taxes  for  the  year  1879.  The  plaintiff  in  er- 
ror, as  such  sheriff,  faithfully  and  seasonably  endeavored  to  collect  said  taxes, 
under  and  by  virtue  of  said  warrants,  oat  of  the  goods  and  chattels  of  the  de- 
h'nquent  tax-payers  therein  named;  but,  after  due  and  diligent  search  in  said 
county,  was  unable  to  find  any  property  out  of  which  to  make  said  taxes,  or 
any  part  thereof,  or  his  fees  as  such  sheriff  or  any  part  thereof,  for  endeavor- 
ing to  collect  said  taxes.  In  endeavoring  to  serve  each  of  said  warrants  the 
plaintiff  in  error,  as  such  sheriff,  actually  and  necessarily  traveled  more  tbaa 
one  mile,  and  the  total  number  of  miles  actually  and  necessarily  traveled  in 
said  county  in  endeavoring  to  serve  all  of  said  warrants  was  thirty-six  has- 
ared  and  Ave.    The  plaintiff  in  error,  as  such  sheriff,  duly  returned  said  wa^ 
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rants  to  said  county  treasttrer,  wifcb  his  retuniQ  respectively  indorsed  thereon 
of  *  No  property  found,'  and  the  number  of  miles  traveled  by  hini  in  endeav* 
oriii|(  to  serve  said  warrants,  respectively,  together  with  his  fees  therefor  as 
such  abexlff." 

Upon  the  hearing  of  the  case,  the  distriot  conri  decided  in  favor  of 
the  defendant  in  error,  and  rendered  judgment  against  the  plaintiff 
in  error,  and  in  favor  of  the  defendant  in  error,  for  the  coists  of  the 
casoy  taxed  at  $6.30.    The  plaintiff  in  error  complains  of  said  decis- 
ion as  erroneous,  insists  that  the  judgment  of  the  district  court 
*596      should  have  been  in  his  favor  *for  the  full  amount  of  his  claim, 
and  brings  the  case  here  for  review. 
The  following  provisions  of  the  statutes  are  applicable  to  this  case : 

^*8ec  92.  All  taxes  on  personal  property  that  shall  remain  due  and  unpaid 
on  the  first  day  of  January,  or  the  first  day  of  July,  may  be  collected  in  the 
f oUo'wing  manner:  The  county  treasurer  shall,  between  the  tenth  Knd  fifteenth 
days  of  January  and  July,  respectively,  issue  a  warrant  under  his  hand,  di- 
rected to  the  sherift  of  the  county,  commanding  him  to  levy  the  amount  of 
anch  unpaid  taxes,  and  the  penalty  thereon,  together  with  his  fees  for  cbl- 
looting  the  same,  of  the  goods  and  chattels  of  the  person  to  whom  such  taxes 
were  assessed,  and  to  pay  the  same  to  the  county  treasurer,  and  return  such 
warrant  within  60  days  from  the  date  thereof."  Gomp.  Laws  1879,  pp.  957, 
958. 

'^Sec.  8.  Thesherifl  of  each  oountyshall  receivefor  his  services  the  follow- 
ing fees,  and  none  other:  *  *  *  For  every  mile  actually  and  necessarily 
traveled  in  serving  any  writ,  process,  order,  venire,  or  noi^ce,  provided  no 
mileage  be  charged  when  the  distance  does  not  exceed  one  mile,  10  cents; 
*  ^  *  for  collecting,  or  endeavoring  to  collect,  personal  taxes  by  warrants, 
the  same  fees  as  are  allowed  by  law  on  executions."  Gomp.  Laws  1879,  pp. 
439,  440. 

The  only  question  involved  in  this  case  is  whether  a  sheriff  is  en- 
titled to  receive  mileage  fees  for  the  miles  he  travels  in  endeavoring 
to  serve  a  personal  property  tax  warrant,  where  no  property  is  found, 
and  where  the  sheriff  makes  return  of  "No  property  found. **  We 
most  answer  this  question  in  the  negative.  We  think  it  is  substan- 
tially answered  by  the  decisions  in  the  cases  of  Labette  Co.  v.  Frank- 
lin, 16  Ean.  460,  and  Titus  v.  Howard  Co.,  17  £an.  363.  The  sheriff 
receives  "for  collecting,  or  endeavoring  to  collect,  personal  taxes  by 
warrants,  the  same  fees  as  are  allowed  by  law  on  executions,"  "and 
none  other;"  and  no  fees  for  mileage  are  allowed  by  law  to  sheriffs 
on  exeoations  where  no  property  is  found.  This  last  proposition  is 
admitted  by  counsel  for  plaintiff  in  error,  but  still  he  claims  that 
fees  for  mileage  must  be  allowed  on  tax  warrants  as  well  where  no 

property  is  found  as  where  it  is ;  for,  if  not,  then  he  claims 
*597     *that  the  words  of  the  statute,  "or  endeavoring  to  collect," 

must  be  useless  and  meaningless.  Now,  we  think  that  the 
case  of  Titus  v.  Howard  Co.,  supra,  furnishes  a  good  illustration  of 
where  said  words,  "or  endeavoring  to  collect,"  can  have  force  and 
application,  even  where  property  may  be  found.^  Suppose  that  a 
tax  warrant  is  issued  and  levied  by  the  sheriff  on  the  property  of  the 
supposed  aelinqueht  tax-payer^  ^nd  he  then  enjoins  th^jsuforo^menk 


426  KANSAS  BSP0RT3. 

of  the  warrant,  and  shows  that  he  has  paid  his  taixes,  or  that  the 
supposed  taxes  mentioned  in  the  warrant  are  illegal :  has  not  the 
sheriff  in  such  a  case  been  ''endeavoring  to  collect  personal  taxes  by 
warrant  ?"  He  is  not  bound  to  know  that  such  taxes  have  been  paid 
or  are  void.  He  is  bound,  however,  to  know  whether  the  supposed 
delinquent  tax-payer  has  property  subject  to  the  warrant,  or  to  a 
valid  tax  warrant,  and  not  to  travel  3,605  miles  in  search  of  property 
where  there  is  no  property.  The  statute  does  not  give  fees  for  en- 
deavoring to  find  property^  but  only  endeavoring  to  collect  taxes.  And 
these  taxes  must  be  collected  from  the  goods  and  chattels  of  the  de- 
linquent tax-payer.. 

The  sheriff  is  'Ho  levy  the  amount  of  such  unpaid  taxes,  and  the 
penalty  thereon,  together  with  his  fees  for  collecting  the  same,  of  the 
goods  and  chattels  of  the  person  to  whom  such  taxes  were  assessed. '^ 
Section  92,  supra.  The  statute  does  not  contemplate  the  sheriff  as 
"endeavoring  to  collect"  the  taxes  from  nothing,  but  only  from  the 
"goods  and  chattels"  of  the  delinquent  tax-payer.  The  sheriff  may 
endeavor  tofindproperty  if  he  chooses,  but  for  that  he  receives  no  fees ; 
but,  if  he  finds  the  property,  then  he  may  endeavor  to  collect  the  taxes 
from  it,  and  he  is  entitled  to  fees  for  doing  that,  whether  he  socoeeds 
or  not,  provided  any  failure  on  his  part  is  not  from  his  fault. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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July  Term,  1880. 

* 

•Bills  and  Notes:  Alteration  of  Il'ote:  Payment  in  Ignorance  Thereof: 
Recovery.  Plaintiff  was  an  accommodation  maker  of  a  note  discounted 
and  owned  by  the  First  National  Bank  of  Wichita.  While  in  the  possession 
of  the  bank  it  was  so  materially  altered  by  the  officers  of  the  bank,  and  with- 
out bis  knowledge  or  consent,  as  to  render  the  paper  void.  Neveriheles8» 
it  being  present^  to  him  for  payment,  he,  in  ignorance  of  the  alteration, 
and  without  any  critical  examination  to  see  that  there  had  been  no  alter- 
ation, took  it  up,  giving  therefor  certain  money  dua  by  the  bank  to  him, 
and  four  new  notes  to  make  up  the  difference.  Hddt  that  he  migiit 
recover  from  the  bank  the  money  thus  given  to  It^  as  money  paid  bj 
mistake  of  fact;  it  appearing  that  there  has  been  no  change  in  the  cir- 
cumstances of  the  bank  which  would  render  it  ineqiutable  and  unjust  to 
refund  it.^ 

Error  from  Sedgwick  district  court. 

.  1  As  to  deposit  to  pay  note,  see  note  to  First  Nat,  Bank  ▼.  Tree,  24  N.  W.  Re^ 
666;  filleration,  PoUer  v.  Oreen,  24  N.  W.  Rep.  911,  and  note. 
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Action  broQghi  by  Fraker  against  Little,  as  receiver  of  tbe  First 
National  Bank  of  Wiohita,  for  the  recovery  of  money.  The  fleets  are 
stated  in  the  opinion,  infra,  and  in  Fraker  v.  OiUlam,  31  Kan.  "^^51^, 
*5^.    Trial  at  the  Deoember  t«:m,  1879,  of-  the  district  court,  and 

judgment  against  Fraker,  who  brings  the  case  here.  •  

H.  O.  EuggUs  and  0.  H.  BentUy,  for  plaintiff  in  error. 

Sluts  db  Hatton,  for  defendant  in  error.  ' 

4 

Breweb,  J.  This  action  grows  out  of  the  facts  which  are  stated 
in  the  opinion  in  the  case  of  Fraker  v.  Cullum,  21  Kan.  *555,  and  is 
for  the  recovery  of  about  (1,800  due  from  the  bank  to  plaintiff,  and 
which  was  given  np  at  the  time  of  the  exeontion  of  the  notes  in  con- 
troversy in  that  case.  The  transaction  appears  now  as  it  did  then, 
and  the  single  question  is  as  to  the  right  to  recover  this  money  as 
money  paid  under  a  mistake  of  fact.  Beyond  qliestion,  the  original 
note  of  (4,862.40  was  so  altered  while  in  the  possession  of  the  bank 
as  to  be  void.  Plaintiff  being  but  an  accommodation  maker, 
*599  there  was  no  antecedent  indebtedness  of  his  to  the  bank.  *For 
this  void  and  worthless  paper  he  surrendered  to  the  bank  (1,800» 
ot  thereabonts,  whigh  the  bank  owed  him,  and  executed  new  notes  to 
make  up  tbe  difference.  What  consideration  was  there  for  this  ?  Ab- 
solutely nothing.  The  bank,  having  no  claim  upon  him,  could  re-* 
cover  nothing.  Yet,  ignorant  of  the  real  facts,  and  supposing  bim- 
self  liable,  he  thus  gave  up  his  money  and  signed  the  new  notes.  His 
ignorance  of  the  alteration  clearly  appears.  It  was  done  by  the. offi- 
cers of  the  bank  without  his  knowledge  and  oonsent,€Mid  for 'the  sake 
of  imposing  npon  the  official  bank  examiner.  Nor  can  it  be  said  that 
he  was  guilty  of  more  than  slight,  if  of  any,  negligence,  in  not  critic- 
ally examining  tbe  old  note  at  the  time  of  its  surrender,  and  detect- 
ing the  alteration.  The  party  who  brought  the  paper  to  him  wad  the 
president  of  tbe  bank,  his  own  brother,  a  reputable  business  tnan.' 
Why  should  he  suspect  fraud,  or  act  as  though  be  supposed  there  wad' 
a  design  to  swindle  him?  How  natural  that  he  should  aiccept  tbe 
statement  of  the  president  that  the  paper  was  unpaid,  and,  perhaps 
glancing  at  his  own  signature  to  see  that  that  was  genuine,  do  the 
best  he  could  towards  settling  his  supposed  liability  to  the  bank.  But, 
supposing  he  were  negligent  in  the  matter,  how  does  his  negligence 
give  the  bank  any  better  right  to  his  money?  Does  mere  negligence 
bar  a  recovery  of  money  paid  by  mistake  ?  Clearly  not.  In  2  Dan- 
iel on  Negotiable  Instruments,  (2d  Ed.)  §  1869,  the  author  says:  "It 
is  a  general  principle  of  law  that  money  paid  under  a  mistake  of  fact 
may  be  recovered  back.  And  now  the  doctrine  is  favored  that  even 
negligence  in  making  the  mistake  is  no  bar  to  recovery."  In  the  case 
of  National  Bank  of  Commerce  v.  National  M«  B.  Ass'n,  55  N.'Y. 
211,  the  court  thus  states  the  law:  ''It  is  now  settled,  both  in  Eug- 
land  and  iii  this  state,  that  money,  paid  .under  a  mistake  of  jf^ct  may^ 
be  recovered  baeki  however  negligent  the  party  paying  may  have  been 
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in  making  the  xmstake,  anless  the  payment  has  cansed  eoeh  a  ebange 

in  the  position  of  the  other  party  that  it  would  be  unjast  to 

*600    require  him  to  refund."    See,  also,  Law*rence  y«  American 

Nat.  Banki  64  N«  Y.  .435.    It  is  unnecessary  to  pursue  this 

matter  further. 

The  judgment  will  be  reversed,  and  the  case  remanded  for  a  new 
trial. 

(All  the  justices  concurring.) 


J.  P«  OmumiB  V.  VnkXiKLa  A.  Hba&d« 

July  Term,  1880. 

I.  Attorney  at  Law:- Aooeptanoe  of  Note  for  Ck>]leotion:  Nature  of 
Undertaking.  If  an  attorney  at  law  accepts  a  note  for  collection,  and 
executes  to  the  owner  his  written  receipt  that  he  has  received  the  claim 
^f  oi*  'Collection, "  he  undertakes  thereby  to  collect,  not  merely  to  rsmit  for 
coUebtion  to  some  responsible  attorney. 

3.  Principal  and  Agent:  Agent's  Embeolement:  Principal's  IdabUlty. 
If  an  attorney  contracts  to  collect  a  debt,  he  is  dxilly  liable  for  the  em- 
bezzlement of  the  collection  by  his  agent 

8.  Attorney  at  Law:  Interest  on  Money  Ck>lleoted.  An  attorney  is  not 
ordinarily  liable  for  interest  on  money  collected  until  a  demand  to  pay 
over  the  same  i^ made;  but  where  the  money  collected  ia  at  once  embez- 
zled by  the  attorney,  or  his  agent  making  the  collection,  no  demand  is 
necessary  befoul  the  institation  of  a  suit  therefor,  and  interest  may  be  re- 
covered from  the  date  of  the  collection. 

Error  from  Ottawa  district  court. 

Action  by  Heald  against  J.  P.  Cummins,  doing  business  as  J.  P. 
Cummins  &  Co.,  brought  March  20,  1879,  to  recover  (408.87,  with 
interest;  said  sum  being  the  proceeds  of  two  notes  deposited  with  the 
defendant  by  the  plaintiff  for  collection.  The  plaintiff  and  defend- 
ant lived  in  Ottawa  county.    The  first  note  read  as  follows : 

''•134.  AueusT  15, 1873. 

*'Four  years  after  date,  I  promise  to  pay  to  Franklin  Heald,  or  bearer,  one 
hundred  and  thirty-four  dollars,  value  received,  with  interest  at  7  per  cent. 
**  D  ue  August  15, 1877 .  Mathi as  Oebman.  " 

*601    *0n  the  delivery  of  this  note,  the  defendant  gave  plaintiff  this 

receipt : 

"Bank  of  Motneafolis,  Minneafolib,  Kansas. 
"Deposited  by  F.  Heald,  Oct.  22, 1877,  for  collection,  $134,  and  interwt. 

"J.  P.  Cummins  &  Co.** 
The  second  note  was  as  follows: 

"•194.75.  Alma,  Kansas,  April  17, 1874. 

"Five  years  after  date,  I  promise  to  pay,  to  the  order  of  Mathias  Oerman, 
one  hundred  and  ninety-four  and  75-100  ($194.75)  dollars,  at  Grant  P.  C, 
Mission  Creek  Tp.    Value  received.    Interest  at  ten  per  cent. 

"Oaoaa^  Summbbs.** 
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This  note  was  indursed : 

'*F!ay  to  the  order  of  F.  A.  Heald.  Mathias  Obbman. 

*' April  27, 1875,  received  on  within  note  •25." 

On  the  delivery  of  this  note,  the  defendant  gave  plaintiff  this  re- 

eeipt: 

''MiNNBAPOLiSt  KAMABf  September  7, 1878« 
''Beoeived  of  F.  A.  Heald  one  note  for  coUection,  given  to  Mathias  German, 
dated  April  17, 1874,  due  Ave  years  after  date,  drawing  ten  per  cent,  interest 
from  date,  for  •194.75,  with  1^  eredited  on  said  note,  April  27, 1875. 

''J.  P.  CuMMiss,  and 

The  seoond  note  was  seonred  by  a  real-estate  mortgage.  The  par- 
ties  liable  on  these  notes  lived  in  Wabaunsee  coanty»  in  thia  state. 
Defendant  sent  the  notes  and  mortgage  to  one  F.  W.  Eroenke,  a  law- 
yer living  in  Wamego,  near  to  Wabaunsee  eonnty,  to  be  eoUected. 
He  collected  the  notes,  retained  the  proceeds,  and  absconded.  Cnm- 
mins,  as  a  defense,  set  up  that  Heald  directed  him  to  send  the  notes 
to  Eroenke;  that  the  latter  was  then  a  competent  and  responsible  at- 
torney ;  and  that  he  was  not  liable  for  the  embezzlement  of  the  money. 
The  case  was  then  tried  at  the  October  term»  1879.  before  the  court, 
with  a  jury.  Plaintiff  testified  that  defendant  was  to  have  3^  per  cent, 
for  collecting,  bnt,  if  suit  had  to  be  brought,  he  was  to  have,  also,  the 
attorney's  fees  provided  for  in  the  mortgage.  Defendant  testi- 
*60S  fied  that  he  had  been  *doing  a  general  collecting  business  since 
July,  1875 ;  that  he  advertised  for  suo^  business,  and  had  been 
practicing  as  an  attomegr  ever  since  he  came  to  Minneapolis,  about  five 
years.    The  jury  retomed  the  following  speoial  findings : 

**(!)  Did  J.  P.  Chimmins  A  Oo.  receive  the  notes  in  controversy  as  a  banker? 
Annoer.  No. 

"(2)  Bid  J.  P.  Cummins  receive  the  notes  in  controversy  as  an  attorn^  at 
taw  for  collection?    A.  Yes. 

"(8)  Were  the  notes  in  controversy  to  be  collected  in  person  by  J.  P.  Cum- 
mins A  Co.?    A.  Yes. 

"(4)  Were  the  notes  in  controversy  to  be  sent  to  an  attorney  at  law  for  col- 
lection?    A.  No. 

'*(5)  Bid  the  defendant  receive  the  money  on  the  notes  from  Kroenke?  A. 
Ko.  W.  P  ^  SraoTTDER,  Foreman. " 

A  general  verdiot  was  rendered  for  the  plaintiff  for  $446.87,  a  new 
trial  was  denied,  and  judgment  entered  npon  the  verdict.  The  de- 
fendant brings  the  case  here. 

J.  P.  Cwnmin$  and  McClure  d  Humphrey,  for  plaintiff  in  error. 

Thompgon  d  Thampgon  and  Jolmston.  d  fVeemaii,  for  defendant  in 
error. 

^  HoETOfv,  0.  J«  The  principal  question  presented  for  onr  determina- 
tion is,  who  shall  bear  the  loss  occasioned  by  the  embezzlement  of 
P.  W.  Eroenke,— Heald,  the  owner  of  the  notes,  or  Cummins,  who  re- 
ceived the  notes  for  collection  ?    Counsel  for  plaintiff  in  error  contend. 


I 
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the  makers  of  the  notes  and  mortgage  filed  the  following  affidavit, 
(court  and  title  omitted :) 

"L.  A.  &  F.  W.  Frasias,  theaboye-named  defiendaots,  depose  and  say*  upon 
their  oath,  that  they  are  the  defendants  above  named;  that  they  have  been 
sued  by  the  plaintiff  upon  two  promissoiy  notes  and  a  mortgage  given  for  the 
sum  of  $266.50  and  interest,  as  stated  in  the  petition  filed  in  this  case;  that 
the  Bank  of  Kansas  City,  in  the  state  of  Missoori,  makes  a  daim  to  the  sub- 
ject of  the  said  action,  and  also  demands  payment  from  the  defendants  for  the 
same  without  any  collusion  whatever  with  said  defendants.  These  affiants 
are  ready  to  pay  or  dispose  of  said  daim  and  demand  as  the  court  may  direct. 
Affiants  request  that  tlie  said  Bank  of  Kansas  City  may  be  required  to  appear 
and  prosecute,  or  relinquish  its  said  daim.  F.  W.  Fbasus. 

^Im,  a.  Fbasius. 

"Sabscribed  and  sworn  to  before  me,  this  sixteenth  day  of  January,  1880. 
£SeaL]    "Lewis  W.  Bobton,  Notary  PubUc." 

On  January  84.  1880.  the  Bank  of  Kansas  City  filed  the  following 
pleading,  (coort  and  title  omitted :} 

^'ENTERFLEA  OF  BANK  OF  KANSAS  CITT. 

"Now  comes  the  Bank  of  Kansas  City,  and  submits  its  interplea  as  a  party 
defendant  in  the  above-entitled  case,  and,  for  answer  to  the  petition  of  plain- 
tiff,  says  that  it  is  now,  and  was  at  the  various  times  hereinafter  mentioned, 
a  corporation  organized  and  incorporated  under  the  laws  of  the  state  of  Mis- 
souri,.and  engaged  in  a  general  banking  business  in  the  city  of  Kansas  City, 
Missouri;  and  said  answeiing  defendant  further  says  that  on  the  twenty- 
third  of  June,  1879,  the  firm  name  of  Frasius  &  Withaup  executed 
*606  and  delivered  to  the  said  Mary  £•  Mills,  under  tiie  *name  of  Mn. 
Fred.  Mills,  a  certain  bill  of  exchange,  of  which  the  following  is  a 
copy,  to  wit: 
"  •  •853.45.  Cltdb,  Kansas,  6-28-1879. 

'''At  sight,  pay  to  the  order  of  Mrs.  Fred.  Mills  three  hundred  and  fifty- 
three  45-100  dollars,  value  received,  and  charge  the  same  to  account  of 

" «  FaASIUS  &  WlTHAUF« 

"*«  To  WUliam  Young  dt  Co.,  Chicago,  lU: 

^That  thereafterthesaid  Mary  £.  Mills,  under  the  name  of  Mrs.  Fred.  Mills, 
sold  and  delivered  said  note  [bill]  to  one  J.  A.  Famham,  and,  at  the  time  of 
said  sale  and  delivery,  indoned  said  note  [bill]  as  follows,  to- wit:  'Mas. 
Fbbd.  Mills,  pr.  A.  Blackner.  Without  recourse.'  That  thereafter,  and 
before  the  presentation  of  said  bill  of  exchange  for  payment  to  saidWm. 
Young  &  (>).,  the  said  J.  A.  Famham,  for  value  received,  indorsed  and  de- 
livered said  bill  of  exchange  to  this  answering  defendant,  which  indorsement 
is  as  follows:  *  Pay  to  J.  M.  Smith,  Cash.  J.  A.  FAaNHAii ; '  the  said  J.  M. 
Smith  being  the  cashier  of  said  defendant  the  Bank  of  Kansas  City.  And 
this  Huswerihg  defendant  further  says  that  on  the  twenty-seventh  day  of 
June,  1879,  it  caused  said  bill  of  exchange  to  be  duly  presented  to  said  Wm. 
Young  &  Co.,  at  Chicago,  Diinois,  for  payment,  and  that  payment  thereof 
was  then  and  there  refused;  whereupon,  on  said  day  and  year  last  above  men- 
tioned, the  said  bill,  at  the  request  of  this  defendant,  was  duly  and  legally 
protested  for  non-payment;  of  all  which  said  detiuand,  non-payment,  and 
protest  the  said  defendant  F.  W.  Frasius  had  due  and  legal  notice.  And  this 
answering  defendant  further  says  that  after  the  non-payment  and  protest  of 
said  .bill,  as  aforesaid,  it  returned  said  bill  to  the  said  J.  A.  Famham,  at 
Clyde,  Kansas,  for  collection  and  payment  from  the  drawers  and  indursers, 
and  that,  after  the  receipt  of  said  bill,  the  said  J.  A.  Famham  did  not  collect 
and  pay  the  proceeds  of  said  bill  to  this  defendant,  but  fraudulently  attempted 
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to  convert  the  same  to  his  own  ase  and  profit,  without  the  knowledge  or  con- 
sents of  this  defendant.    And  the  said  J.  4-  Farnham  being  then  indebted  to 
the  said  defendant  Mary  £.  Mills,  and  representing  that  he  was  the  owner 
of  Bald  bill,  and  entitled  to  payment  thereon,  fraudulently  procured  the  said 
P.  W.  'Frasius  to  execute  and  deliver  to  the  said  Mary  E.  Mills  the  notes  and 
mortga^  sued  upon»  and  set  out  in  plaintiff*s  petition,  in  part  satisfaction 
and  payment  of  said  bill,  and  for  the  purpose  of  discharging  the  debt  due  from 
the  said  Farnham  to  the  said  plaintiff.    And  tills  defendant  further 
^607        says  that  at  the  time  of  the  return  of  said  bill  to  the  *said  Farnham 
for  collection  and  payment,  and  at  the  time  of  the  execution  and  de- 
livery of  said  notes  sued  upon,  and  set  out  in  plaintiff's  petition,  as  aforsaid, 
the  said  J.  A.  Farnham  was  wholly  insblvent  and  unable  to  pay  his  debts; 
which  fact  was  not  then  known  to  this  defendant,  but,  as  soon  as  this  de- 
fendant ascertained  the  insolvency  of  said  Farnham,  it  notified  the  said  de- 
fendant F.  W.  Frasius  that  it  would  hbld  him  liable  on  the  said  bill  as  one 
of  the  drawers  thereof.    And  this  defendant  says  that  the  notes  and  mort- 
gage sued  upon,  and  set  out  in  plaintiff^s  petition,  are  without  consideration, 
and  are  void;  thai  the  said  defendant  F.  W.  Fiasius  and  the  said  firm  of 
Frasius  A  Withaup  were  not  indebted  to  the  said  J.  A.  Farnham  upon  the 
said  bill  of  exchange,  as  falsely  and  fraudulently  claimed  by  the  said  Farn- 
ham when  he  procured  the  said  defendants  L.  A.  Frasius  and  F.  W.  Frasius 
to  execute  and  deliver  to  plaintiff  said  notes  and  mortgage,  but  that  said 
Frasius,  Withaup,  and  Farnham  were  then  indebted  and  liable  to  this  defend- 
ant .on  said  bill.    And  this  answering  defendant  further  says  that  the  said 
notes  and  mortgage  set  out  in  plaintiff's  petition  v^^  executed  by  the  said 
L.  A.  Frasius  and  F.  W.  Frasius  for  the  purpose  of  paying  off  and  dis- 
charging the  liabilities  of  said  Frasius  A  Withaup  as  drawers  of  said  bUl  of 
exchange,  and  for  no  other  consideration  whatever;  and  that  said  Frasius  & 
Withaup  executed  and  delivered  to  said  plaintiff  the  said  notes  and  mortgage 
under  the  false  and  fraudulent  representation  of  said  Farnham  that  he  was 
the  owner  of  said  bill  of  exchange.    Said  answering  defendant  s<^s  that  It 
is  now  the  owner  of  said  bill  of  exchange,  that  no  part  thereof  has  been  paid, 
and  that  the  said  defendant  F.  W.  Frasius  is  liable  to  this  defendant  on  said 
bill  as  one  of  the  drawers  thereof. 

''Wherefore*  said  defendant  the  Bank  of  Kansas  City  asks  for  judgment 
against  said  F.  W.  Frasius  in  the  sum  of  three  hundred  and  fifty-three  and 
45-100  dollars,  with  interest  thereon  from  J  une  27, 1879»  And  said  answering 
defendant  further  prays  that  it  may  be  subrogated  to  the  rights  of  the  said 
plaintiff  in  the  mortgage  set  out  in  plaintiff *s  petition;  and  that  the  court  will 
decree  the  foreclosure  of  said  mortgage,  and  order  the  said  premises  therein 
described,  to-wit,  lot  No.  11,  in  block  Ko.  5,  Kennedy's  addition  to  the  city  of 
Clyde,  Cloud  county,  Kansas,  to  be  sold  according  to  law,  and  the  proceeds  of 
said  sale  to  be  appliedin  payment  of  said  judgment  and  cost;  and  that 
*606  execution  be  awarded  '^'against  the  said  F.  W.  Frasius  for  any  balance 
that  may  remain  due  after  the  application  of  said  proceeds;  and  for 
su(^  other  and  further  relief  in  the  premises  as  this  defendant  may  be  entitled 

to*  L.  W.  BOBTON, 

^McGLUBB  a  HUlfPHBET, 

^Attys.  for  Bank  of  Kansas  City,  Deft." 

On  A;»il  28, 1680,  Mary  E«  Mills  filed  a  motion  to  strike  from  the 
files  the  interplea.  This  motion  was  heard  April  29,  1880,  and  sus- 
tained by  the  court,  on  the  gronnd  that  the  interplea  failed  to  etate 
any  eantieof  action  for  whioh  an  interplea  could  be  filed.  The  bank 
excepted  to  the  ruling  and  decision  of  the  oourt,  and  brings  the  oase 
here* "     •  .  '       ■ 

V.  24k— 28 
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McClUre  d  Humphrey ,  for  plaintiff  in  error. 

W.  W,  Smith  and  Everett  d  Waggener,  for  defendant  in  error,  Mary 

E.  MiUs. 

HoRTON,  G.  J.  A  preliminary  question  is  presented  by  the  de- 
fendant in  error,  Mary  E.  Mills,  challenging  the  record  by  a  motion 
to  eliminate  from  the  consideration  of  this  court  the  bill  of  exceptions. 

It  is  alleged  and  proved  that  the  original  bill  contained  none  of 
the  pleadings,  motions,  affidavits,  or  other  papers  now  inserted  in 
the  copy  of  the  transcript  attached  to  the  petition  in  error,  and  that 
the  bill,  when  allowed  and  signed,  was  what  is  familiarly  known  as 
a  "skeleton  bill."  The  court  below  appears  to  have  recognized  the 
right  to  interplead,  but  treated  the  motion  in  the  nature  of  a  de* 
murrer,  and  sustained  it  on  the  ground  that  the  facts  stated  in  the  in- 
terplea  were  not  sufficient  to  entitle  the  interpleader  to  any  relief  in 
the  action.  Now,  the  office  of  a  bill  of  exceptions  is  to  bring  npon 
the  record  only  proceedings  which  do  not  of  right  and  of  course  go 
upon  the  record, — the  petition,  interplea,  motion,  and  journal  entries 
are  a  part  of  the  record,  independent  of  any  bill  of  exceptions;  and  as 
the  clerk  of  the  district  court  has  certified  to  us  that  the  transcript 
contains  all  the  pleadings,  orders,  and  entries  of  record  in  the 
*609  case,  and  as  we  are  only  called  upon  *to  review  the  order  of 
the  court  upon  the  motion  or  demurrer  to  the  interplea,  the 
omission  of  the  affidavits,  and  all  other  matters  not  of  right  of  record, 
from  the  "skeleton  bill,"  does  not  prevent  our  considering  the  ruling 
of  the  court. 

From  the  allegations  in  the  interplea,  admitted  to  be  true,  it  is 
conclusively  shown  that  on  the  twenty-third  of  June,  1879,  F.  W. 
Frasius,  one  of  the  defendants,  under  the  firm  name  of  Frasius  &  Wit- 
haup,  drew  a  sight  draft  for  (353.46  in  favor  of  Mary  E.  Mills,  on 
Wm.  Young  &  Co.,  of  Chicago.  Thereafter  Mrs.  Mills  sold  and  in- 
dorsed said  draft  (without  recourse)  to  one  F.  A.  Farnbam.  Before 
said  draft  was  presented  for  payment,  Farnham,  for  value  reoeived, 
indorsed  and  delivered  the  same  to  the  Bank  of  Kansas  City.  On 
the  twenty-seventh  of  June,  1879,  the  Bank  of  Kansas  City  caused 
the  draft  to  be  duly  presented  to  Wm.  Young  &  Co,  for  payment,  which 
was  refused,  and  whereupon  the  draft  was  duly  and  legally  protested, 
and  notice  of  the  presentation  and  non-payment  given  to  F.  W.  Fra- 
sius. Thereafter  the  Bank  of  Kansas  City  returned  the  draft  to  J.  A. 
Farnham,  from  whom  it  had  received  it,  for  collection  against  the 
drawers.  After  the  receipt  of  the  draft,  Farnham  attempted  fraudu- 
lently to  convert  the  same  to  his  own  use,  without  the  knowledge  or 
consent  of  the  Bank  of  Kansas  City ;  and,  by  falsely  representing  to 

F.  W.  Frasius  that  he  was  the  owner  of  the  draft,  procured  him  to 
execute  and  deliver  to  Mrs.  Mills  the  notes  and  mortgage  saed  upon 
by  her  in  this  ^ase, — Farnham  at  the  time .  being  inddbted  to  Mrs. 
Mills.     The  said  notes  of  Frasius  so  procured  were  then  turned  over 
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to  Mrs.  Mills  in  satisfaeiion  of  the  debt  dne  her  from  Fambam.  At 
the  time  of  this  transaction  Fn^ius  &  Withanp  were  not  indebted  to 
Famham,  and  the  notes  and  mortgage  were  executed  and  delivered 
solely  for  the  purpose  of  discharging  the  liability  of  Frasius  &  Wit-* 
haup  as  drawers  of  the  draft  in  favor  of  Mrs.  Mills  on  Wm<  Young  & 
Co.,  under  the  false  and  fraudulent  representation  of  Famham  that 
he  was  the  owner  of  said  draft.  Fambam  was  insolrent,  and  unable 
to  pay  his  debts  when  the  notes  were  executed  to  Mrs.  Mills. 
*610    No  part  *of  said  draft  of  ^53.45  has  been  paid  to  the  Bank 

*  of  Kansas  City. 

As  Fambam  was  an  indorser  of  tbe  draft,  and  was  in  the  possession 
thereof  when  he  presented  it  to  the  drawers  for  payment,  and  as  the 
drawers  bad  no  notice  to  the  contraty^  F.  W.  Frasius  had  tbe  legal 
right  to  regard  him  as  the  bona  fide  bolder  and  proprietor  thereof, 
and  to  pay  or  eettle  with  him  upon  any  terms  mutually  satisfactory. 
This,  upon  the  principle  that  the  possession  of  a  draft  by  any  sub« 
sequent  indorser  is  prima  facie  evidence  that  he  is  tbe  true  and  law«> 
fol  owner  thereof,  and  that  he  has  reacquired  tbe  full  title ;  and  being 
the  ostensible  owner  as  to  the  drawers,  and  all  persons  liable  on  tbe 
bill  prior  to  his  indorsement,  such  indorser  has  the  right  to  settle  tbe 
claim  upon  such  terms  as  he  and  the  drawer,  or  other  prior  indorser, 
(liable  in  the  bill,)  may  agree  upon.  Btozy,  Prom.  Not^s^  §  452; 
Dugan  V.  U.  8.,  8  Wheat.  172;  2  Daniel,  Neg.  Inst.  §  1229.  There- 
fore, F.  W.  Frasius,  acting  for  the  firm  of  Frasius  &  Withaup,  and 
dealmgwith  Famham  in  good  faitb,  cannot  be  held  liable  to  the  bank 
for  tbe  fraud  of  Famham,  or  responsible  in  any  way  lor  his  acts. 
The  drawers  are  therefore  no  longer  liable  on  the  draft.  If  they  had 
been  notified,  prior  to  the  execution  of  the  notes  and  mortgage  to 
Mary  E.  Mills,  that  Famham  held  the  draft  for  collection  only  as  the 
agent  of  the  bank,  then  they  could  have  discharged  their  liability  on 
the  draft  only  by  the  payment  of  money ;  as  an  agent  authorized,  to 
collect  a  draft,  in  the  absence  of  special  authority,  can  receive  in  ab- 
solute payment  thereof  nothing  but  that  which  tbe  law  declares  to  be 
a  Jegal  tender,  or  which  by  common  consent  is  considered  and  treated 
as  money,  and  passes  at  par.  Ward  v.  Smith,  7  Wall.  452 ;  Herri- 
man  V.  Shomon,  anUy  *387;  2  Daniel,  Neg.  Inst.  §  1245. 

Mary  E.  Mills  occupies  a  different  position.  After  she  had  trans- 
ferred tbe  draft,  under  the  name  of  Mrs.  Fred.  Mills,  by  indorsement, 
without  recouree,  she  was  not  liable  thereon.  After  such  transfer  of 
all  her  title,  and  after:  she  had  relieved  herself  of  all  liability 
*611    on  such  draft,  she  obtained  the  notes  "^and  mortgage,  at  the 

•  procurement  of  Fambam,  to  pay  the  indiridual  debt  of  Fam- 
ham to  herself.  Frasius  &  Withaup  owed  her  nothing;  the  Bank  of 
Kansas  City  owdd  her  nothing ;  her  debt  was  solely  againist  Famham.' 
He  held  the  draft  only  as  agent  of  tbe  bank;  and  while  the  drawers,  by 
commercial  usage,  had  the  legal  right  to  treat  Farnham  as  the  owner, 
and  settle  with  him  accordingly,  Mrs.  Mills  had  no  legal  right  to  take 


( 


480  KA1I9AI  BMfOSm. 

tbe  proceeds  of  the  draft,  or  the  notes  and  mortgage  exeaated  to  her 
Tirtually  as  the  proceeds  or  fmits  of  the  draft,  to  apply  on  Famham's 
deht*  as  such  property  belonged  to  the  bank,  and  not  to  Famham. 
He  could  have  used  any  other  personal  property  of  the  bank  in  his 
possession,  as  agent,  as  lawfully  in  payment  of  his  debt,  as  the  4raf t, 
or  tbe  notes  given  in  payment  of  it. 

Gonnsel  for  defendant  in  error  argue  that  as  Mrs.  Mills  was  not  a 
guilty  party  to  the  fraudulent  conduct  of  Famhanit  and  as  it  does 
not  appfear  in  the  interplea  that  she  had  notice  of  his  fraudulent  aots 
prior  to  the  execution  of  the  notes  and  mortgage,  she  ought  to  r^tsover 
thereon.  The  good  faith  of  Mrs.  Mills  does  not  concern  the  contro* 
versy.  She  had  no  legal  right  to  obtain  tbe  property  of  a  principal, 
in  the  possession  of  the  agent,  to  discharge  a  personal  debt  of  the 
agent  without  consent  of  the  principal,  however  innocently  she  may 
have  acted  in  the  transaction.  She  may  be  innocent  in  faet,  but 
not  in  law.  When  property  has  been  applied  thus  wrongfully  by 
the  agent,  the  creditor  cannot  retain  it  if  the  principal  pursues  bis 
proper  remedy  to  recover  it.  Again,  Mrs.  Mills  suffers  no  injustice 
by  the  enforcement  of  this  well-reoognieed  doctrine.  She  will  fail, 
as  she  ought,  to  recover  her  debt  from  Famham  out  of  the  prop- 
erty of  the  bank;  but  she  has  not  lost  her  claim  against  Famham, 
which  has  in  fact  never  been  paid.  It  still  exists.  Furthermore, 
the  delay  growing  out  of  her  accepting,  innocently,  the  notes  and 
mortgage  upon  her  claim,  has  not  greatly  prejudiced  its  collection, 
as  the  allegations  of  the  interplea  show  Famham  was  insolvent  at 

tbe  time  of  the  procurement  of  the  notes  and  mortgage. 
*612    *The  bank  is  entitled  to  have  the  notes  and  mortgage,  or  their 
proceeds,  turned  over  to  it,  and  the  interplea  ought  not  to  have 
been  stricken  from  the  flies. 

Tbe  order  and  judgment  of  the  district  court  will  be  reversed. 

(All  tbe  justices  concurring.) 


J.  B.  Watkins  v.  Wiluam  Xnob. 
July  Term,  1880. 

1.  Taxation:  Tax  Law  in  Force  at  Time  of  Tax  Sale,  to  Govern.    Sec- 

tion 155,  c.  84,  Laws  1876,  continued  in  force  the  provisions  of  chapter 
107,  Gen.  St.  1868,  relative  to  the  sale  and  conveyance  of  lands  for  taxes, 
after  the  adoption  of  the  act  of  1876,  so  far  as  to  authorise  the  execuUoD 
of  tax  deeds,  in  accordance  with  the  statute  of  1868,  for  aU  sales  made 
under  that  statute. 

2.  :  Tax  Deed  not  Void.  A  tax  deed  executed  in  1877,  for  several 
separate  tracts  of  land  bid  off  by  the  tax  purchaser  at  the  tac  sales  of  1874, 
is  not  void  on  its  face  if  the  deed  shows  as  many  sales  as  tracts  of  land, 
the  delinquent  tax  on  each  tract,  and  the  consideration  for  each  tract. 
[Mack  V.  Price,  85  Kan.  144,  10  Pac.  Bep.  52L] 
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8. :  Tax  Deed :  To  What  Vztent  Valid.    A  def  eotire  or  insufficient 

description  of  one  tract  of  land  in  such  a  deed  will  not  invalidate  the 
deed  as  to  the  tracts  properly  and  sufficiently  described. 

4. :  Finding  of  Ck>iirt :  Eyidenoe.    Where  the  court  finds  generally 

in  favor  of  the  validity  of  a  tax  deed*  and  such  deed  is  regular  upon  its  face, 
and  there  is  oral  evidence  that  the  delinquent  tax*list  was  properly  pub- 
lished and  posted,  and  also  some  oral  evidence  of  the  making  and  filing 
of  the  affidavits  of  such  publication  and  posting,  testimony  of  the  inability 
of  the  county  clerk  to  find  the  affidavits  in  his  office  will  not  overthrow  the 
finding  of  the  court  as  to  the  validity  of  the  deed* 

Tax*8al6  Notice:  Publication.    The  publication  of  the  notice 
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of  a  tax  sale,  required  by  section  82,  c.  107,  Gkn.  St.  1868,  need  not  be 
oontiiiuoos  up  to  the  day  of  sale,  to  comply  with  the  statute. 

e. :  Inexact  Amount  Stated  in  Bedemption  Kotioe.    The  final 

notice  to  redeem  was  dated  November  28, 1876,  and  set  forth  that  the 

amount  of  taxes  charged,  and  interest  calculated  to  the  last  day  of  r^ 

demption,  was  9192.82,  but  it  further  stated  that  the  taxes  of  1876  were 

not  included  in  this  computation.     Including  the  taxes  of  1876,  the 

amount  necessary  to  redeem  was  $28^.    No  redemption  was  attempted 

^18     or  any  offer  to  re*deem  made.    Held,  that  the  failure  to  state  more 

accurately  the  exact  amount  of  taxes  and  interest  due  on  the  last  day 

of  redemption  was  not  fatal  to  the  notice  or  the  tax  deed.^ 

7.  Ooonty  Treasurer:  Officer  dei^aotos  Acts  Valid.  Where  the  board  of 
county  commissioners  improperly  declares  the  office  of  county  treasurer 
vacant,  and  fills  the  supposed  vacainc^  by  another  than  the  regularly 
elected,  qualified,  and  acting  treasurer,  and  such  other  person  duly  qual* 
ifies.  and  obtains  full  possession  of  the  office,  occupies  such  office,  and 
performs  the  duties*  thereof,  continuously  and  exclusively,  for  several 
months,  held  that,  although  the  county  board  had  no  legal  right  to  declare 
the  oflAce  vacant,  so  long  as  the  appointee  remains  in  full  control  and  pos- 
session of  the  office,  under  the  appointment,  his  acts  as  treasurer  are 
valid,  so  far,  at  least,  as  the  rights  of  the  public,  or  third  parties  having 
an  interest  in  such  acts,  are  concerned. 

Error  from  Coffey  district  court. 

Action  in  the  nature  of  ejectment,  brought  by  Watkins  against 
Inge,  to  recover  the  possession  of  the  south-west  quarter  of  section  16, 
township  S8,  range  17,  in  Coffey  county.  At  the  December  term, 
1879,  of  the  district  court,  the  second  trial  was  had,  and  judgment 
rendered  for  the  defendant.     Watkins  brings  the  base  here. 

Johmton  dt  Bertram,  for  plaintiff  in  error. 

Oravee  d  Maneheeter,  for  defendant  in  error. 

HoBTOM  C.  J.  This  was  an  action  in  the  nature  of  ejectment,  com- 
menced June  8,  1878,  in  the  district  court  of  Coffey  county,  by  J.  B. 
Watkins,  against  William  Inge,  to  recover  the  possession  of  lots  three, 
four,  fi\e,  and  six,  in  section  sixteen,  township  twenty-three,  range 
seventeen,  in  said  county,  being  the  south-west  quarter  of  section  six- 

^Sea  Shoup  v.  Central  Branch  U.  P.  Ry.  Ck).»  ante,  *547»  and  note;  Long  v.  Wolf. 
25  Kan.  .•524;  Blsckistone  v.  Sherwood,  81  Esn.  86,  3  Pac.  Rep.  874.  Lo«a  of 
notice  or  nroof  heldnot  to  vitiate  sale.  Davis  v.  Harrington,  86  Kan.  196. 10  Pac. 
Rep.  688. 
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teen,  in  said  township  and  ratige.  The  second  trial  was  ha<l,  on  tbe 
plaintiff's  petition,  and  an  answer  of  general  denial  on  the  pait  of 
defendant,  to  the  court,  a  jury  being  waived.  A  general  finding  was 
made  for  defendant,  and  judgment  for  costs  rendered  in  his  favor. 

Defendant's  right  of  possession  rests  upon  tbe  title  acquired 
^614     *by  and  through  a  tax  deed  to  one  Austin  Gorbin  dated  May 

14,  1877,  and  a  quitclaim  deed  from  Gorbin  to  him,  of  Feb- 
ruary 27,  1878.  The  questions  presented  concern  the  validity  of  the 
tax  deed.  Plaintiff  claims — First,  that  the  deed  is  void  upon  its  face; 
second,  that  the  proceedings  antecedent  to  the  tax  sale  were  not  in 
compliance  with  the  statute  authorizing  the  sale  of  property  for  de- 
linquent taxes;  third,  that  there  was  fatal  error  in  the  redemption 
notice,  as  published ;  and,  fourth,  that  the  tax  sale  was  invalid,  be- 
cause the  person  who  made  it  had  no  authority  of  law  to  act  as  county 
treasurer  at  the  time  it  was  executed. 

The  alleged  reasons  for  the  deed  being  void  upon  its  face  are  that 
it  conveys,  or  undertakes  to  convey,  to  Gorbin  several  separate  and 
distinct  tracts  of  land;  that  the  consideration  expressed  therein  is  a 
gross  or  aggregate  sum;  that  there  is  an  error  in  one  deaeription. 
The  deed  recites  separate  sales,  shows  as  many  sales  as  tracts  of  land, 
gives  the  delinquent  tax  on  each  tract  of  land  separately,  and  also 
the  sum  bid  and  paid  on  each  different  tract;  therefore  the  case  of 
Hairs  Heirs  v.  Dodge,  18  Ran.  277,  does  not  control.  The  sales  were 
had  in  May,  1874,  for  the  delinquent  taxes  of  1873.  Section  115, 
c.  107,  Gen.  St.  1868,  provided  that— 

**ln  any  case  where  any  purchaser  at  any  tax  sale  shall  purchase  more  than 
one  piece  of  land,  or  lot  or  lots,  he  may  require  the  county  derk  to  include  all 
such  lands  or  lots  in  one  deed;  and.  in  addition  to  the  fee  for  any  such  deed, 
the  county  clerk  shall  be  allowed  the  sum  of  five  cents  for  each  piece  of  land 
or  lot  so  included  in  any  such  deed." 

In  1876  there  was  a  new  statute  relating  to  assessment  and  taxa* 
tion  adopted,  repealing  the  act  of  1868,  but  pre^Bcribing  that — 

"All  matters  relative  to  the  sale  and  conveyance  of  lands  for  taxes  nnder 
any  prior  statute  shall  be  fully  completed  according  to  the  laws  under  which 
they  originated,  the  same  as  if  such  laws  remained  in  force."  Comp.  Laws 
1879.  c.  107,  §  155. 

By  said  section  155  of  the  act  of  1876,  section  115  of  the  act  of  1868 
was  continued  in  force,  notwithstanding  the  repealing  clause 
*615  *o£  the  act  of  1876,  so  far  as  to  authorize  the  execution  of  tax 
deeds  for  lands  sold  for  taxes  under  the  statute  of  1868,  in  ac^ 
cordance  with  the  provisions  of  that  section.  The  clerk  of  Coffey 
county  had  therefore  full  authority  to  include  several  separate  tracts  of 
land,  in  the  tax  deed. 

Counsel  for  plaintiff  suggest  that  section  155  of  the  act  of  1876  is 
retrospective  legislation.  This  is  not  true.  This  statute  is  an  attempt 
to  preserve,,  or  rather  protect,  the  inchoate  rights  of  purchasers  at  tax 
sales  under  prior  statutes,  and  so  modifies  the  effect  of  the  repeal  of 
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the  act  of  1868  as  to  make  the  act  of  1876  applicable  to  future  sales, 
li  is  a  saving  act,  and  eannot  be  said  to  impair  the  obligation  of  any 
contract,  or  take  away  any  vested  right  of  property,  and  is  not  viola- 
tiT6  of  any  eonstitational  provision  or  any  principle  of  justice. 

The  error  in  the  description  of  one  tract  of  land  in  the  deed  cannot 
be  held  to  invalidate  the  deed  as  to  the  tracts  properly  described. 
Ea<^i  tract  is  inserted  in  the  deed  separate  and  apart  from  the  other 
descriptions,  and  each  sale  stands  upon  the  recitals  of  the  deed  in  re- 
gard to  such  sale,  and  the  specific  land  sold  at  such  sale.  The  au- 
thority to  include  in  one  deed  several  tracts  of  land  purchased  at  a 
tax  sale  tends  to  lessen  the  costs  of  the  tax  purchaser  in  obtaining 
and  recording  his  deeds,  and  relieve  the  eoanty  clerk  of  labor  in  ex* 
ecuting  separate  deeds  to  a  purchaser  who  has  bid  in  several  tracts 
of  land  at  the  tax  sales.  Upon  the  foregoing  grounds  we  hold  the  tax 
deed  not  void  on  its  face. 

The  defects  in  the  proceedings  antecedent  to  the  tax  sale  are  al* 
leged  to  be— i^rsf,  a  failure  to  post  up  the  delinquent  tax  list,  as  re- 
quired by  section  82,  o.  107,  Gen.  St.  1868 ;  second,  if  the  treasurer 
did  properly  post  the  list,  that  he  failed  to  make  affidavit  of  such  post- 
ing, and  failed  to  file  the  affidavit  with  the  county  clerk  as  provided 
in  section  83  of  said  chapter;  thirds  that  the  treasurer  failed'  to  file 
with  the  county  clerk  the  affidavit  of  the  printer  who  published  such 
list  and  notice ;  fourth,  that  the  publication  of  the  delinquent 
*616  tax  list  *and  notice  was  insufficient.  In  the  condition  of  the 
record,  we  cannot  say  that  these  defects  ever  existed.  The 
court  found  generally  against  plaintiff.  The  tax  deed  is  made  prima 
faeie  evidence  of  the  regularity  of  all  prior  proceedings,  and  of  the 
fact,  therefore,  that  the  delinquent  tax  list  was  duly  posted  up,  that 
all  notices  and  affidavits  required  were  given  and  filed.  Now,  al- 
though the  county  clerk  could  not  find  in  his  office  any  affidavit  of 
the  posting  of  the  tax  list  and  notice,  nor  the  affidavit  of  the  printer, 
yet  the  oral  testimony  offered  clearly  established  the  posting  up  of 
the  list  in  full  compliance  with  said  section  82,  and  tended,  also,  to 
prove  the  making  and  filing  of  the  several  affidavits  referred  to.  len- 
der these  circumstances,  we  cannot  assume  the  existence  of  the  de- 
fects asserted  by  counsel.  If  the  plaintiff  had  desired  to  obtain  a  sep- 
arate finding  as  to  the  existence  of  any  defects  in  the  tax  proceedings, 
he  should  have  requested  special  findings  of  fact,  and  he  might  have 
designated  specifically  the  questions  or  issues  upon  which  he  wished 
the  findings  made.  Again,  as  it  is  clearly  apparent  that  the  notice  of 
the  tax  sale  was  published  and  the  posting  made,  it  is  extremely  doubt- 
ful whether  the  omission  to  file  the  affidavits  of  such  publication  and 
posting  would  amount  to  anything  more  than  a  mere  irregularity ; 
and  therefore,  under  the  provisions  of  section  139;  c.  107,  Gomp. 
Laws  1879,  would  not  invalidate  the  title  conveyed  by  the  tax  deed. 
This  question,  however,  we  need  not  decide. 

The  objection  to  the  publication  of  the  notiod  of  the  tax  sale  is  that, 
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upon  the  anthorify  of  MoGnrdy  v.  Baker,  11  Kan.  *111,  and  Whitaker 
V.  Beaeby  12  Ean.  *4t92,  each  pnblioation  was  insuffioient  in  not  being 
continaed  np  to  the  day  of  sale.  It  appears  from  the  reoord  that  the 
publications  were  made  in  1874,  on  March  5th,  March  12th,  March 
19th,  and  March  26th.  The  difference  in  the  language  of  section  457 
of  the  Code,  and  section  82,  c.  107,  Gen,  St.  1868,  taken  in  consec- 
tion  with  section  81  of  the  same  chapter,  is  obvious.  The  language 
in  section  457  is,  'Tublic  notice  of  the  time  and  place  of  sale 
*617  to  be  given  *for  at  least  thirty  days  before  the  day  of  sale,  by 
advertisement  in  some  newspaper. **  The  preposition  '"for," 
as  used,  largely  determines  the  interpretation  given  to  the  section. 
By  section  81  the  treasurer  was  required  to  makeout.the  list  of  lands 
and  town  lots,  delinquent  for  taxes,  between  the  first  and  tenth  days 
of  March  of  each  year,  with  the  accompanying  notice;  and  in  section 
82  the  language  is,  th'e  list  and  notice  are  to  be  published  "once  in 
each  week  for  four  consecutive  weeks  prior  to  the  day  of  sale."  There- 
fore, as  the  publication  of  the  list  and  notice  was  commenced  after 
March  1,  in  1874,  and  published  once  in  each  week  for  four  consec- 
utive weeks  prior  to  the  sale,  the  statute  was  complied  with.  The 
provisions  of  said  sections  81  and  82  will  not  warrant  us  in  holding 
that  the  publication  of  the  tax-sale  notice  must  be  continuous  up  to 
the  day  of  sale;  and  the  arguments  in  McGurdy  v.  Baker,  mtpra,  and 
Whitaker  v.  Beach,  supra,  when  carefully  examined,  do  not  justify 
such  a  conclusion. 

Counsel  for  plaintiff  also  attack  the  tax  deed  on  the  ground  that 
there  was  not  a  strict  compliance  with  section  187,  o.  84,  Laws  1876, 
(Compiled  Laws  1879,  o.  107,  §  137,)  because  the  tax-roll  showed  a 
much  larger  amount  necessary  to  redeem  the  land  than  the  amount 
published  in  the  redemption  notice.  The  final  notice  was  dated  No- 
vember 28,  1876,  and  stated  that  the  tax  of  1876  was  not  included 
in  the  computation.  The  amount  in  the  notice  was  $192.32.  The 
tax-roll  showed  $285  as  the  taxes  and  interest  due  on  the  last  day  of 
redemption.  This  notice  informed  all  parties  that  the  amount  nec- 
essary to  redeem  the  property,  exclusive  of  the  taxes  of  1876,  was 
$192.32. 

The  tax  of  1876,  as  we  understand  the  evidence,  swelled  the  sum  to 
$285.  Any  person  vrishing  to  redeem  could  easily  ascertain  the  taxes 
of  1876;  and  as  no  redemption  was  attempted,  or  any  offer  to  redeem 
made,  in  view  of  all  the  statements  contained  therein,  it  cannot  be 
said  that  the  notice  misled  any  one,  or  worked  injustice.  Even  if  we 
assume  that  there  was  error  in  the  notice  of  the  amount  re- 
*618  quired  to  ^redeem  the  land  on  the  last  day  of  redemption,  the 
error  cannot  be  held  fatal  to  the  notice  or  the  tax  deed,  under 
the  provisions  of  seotion  139,  c.  34,  Laws  1876;  section  189,  c.  107, 
Comp.  Laws  1879;  Shoup  v.  Central  Branch  U.  P.  B.  Co.,  ante,  *547. 

The  final  objection  to  the  deed  is  that  the  party  making  the  We 
YftkB  neither  treasurer  d€  fa<^  nor  de  jute.    The  evidence  shows  that 
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on  November  16,  1878,  G.  H.  Graham  was  the  duly  eleotedt  :qnalifiedp 
and  aeting  eounty  treasurer  of  Coffey  oounty ;  that  on  that  day  the 
board  of  eonnty  eommissioners  of  the  cdanty  declared  the  office  va* 
eant;  that  on  November  17^  1878,  the  board  i^pointed  H.  E.  Cow* 
gill  treasorer,  to  fill  the  snpposed  vacancy;  that. he  duly  qnalified, 
and  on  November  21,  1878,  took  possession  of  the  office,  occupied  it, 
and  performed  the  duties  thereof  continuonsly  and  exclusively  up  to 
and  long  after  the  tax  sale  of  1874.  Although  the  county  board  had 
no  right  to  declare  the  office  vacant,  yet  so  long  as  Cowgill  remained 
in  the  office  under  his  appointment,  and  had  full  and  exclusive  charge 
thereof,  he  was  in  the  exercise  of  the  duties  of  the  office  under  the 
olaim  and  color  of  right,  and  his  acts  as  an  officer  de  facto  are  valid, 
BO  far,  at  least,  as  the  rights  of  the  public,  or  third  persons  having  an 
interest  in  such  acts,  are  concerned.  Hence,  the  final  objection  la 
not  well  taken. 

The  judgment  of  the  district  court  will  be  affirmed* 

(AU  the  justices  concurring.) 


*619  ^Eahsas  Pag.  Bt.  Go.  9.  Jambs  Wood. 

Kansas  Pao.  Bt.  Co.  t;.  Theo.  Wkiohselbauh* 

July  Term,  1880. 

L  Railroads:  Stook  Law:  Beceiver  in  Possession.  In  1874,  the  legis- 
lature passed  a  law  requiring  railroad  companies  to  fence  their  roads,  or 
be  liable  for  stock  killed  by  their  trains.  The  defendant  corporation  was 
then  in  existence.  In  1876,  its  property  was  passed  into  the  hands  of  a 
receiver,  duly  appointed.  In  1879,  the  receiver  was  discharged,  and  the 
property  returned  to  the  possession  of  the  corporation.  Just  before  tliis 
was  done,  and  while  the  possession  of  the  receiver  continued,  stock  belong- 
ing to  plaintiffs  was  killed  by  the  railroad  trains,  at  a  place  where  the 
road  was  unfenced,  and  where  it  might  have  been  fenced.  Held,  that 
an  action  might  be  maintained  against  the  corporation  for  the  enforce 
ment  of  the  liability  imposed  on  it  by  said  statute.* 

9. :  Findings:  Sustain  Judgment.    Where  the  testimony  is  not 

preserved,  and  the  bill  of  particulars  alleges,  and  the  findings  show,  in 
general  terms,  that  the  road  was  unfenced,  and  yet  could  have  been  fenced 
at  the  place  where  the  stock  was  killed,  and  nothing  appears  as  to  the 
condition  of  fencing  at  any  other  place,  or  as  to  where  the  stock  went 
upon  the  track,  held  sufficient  in  this  respect  to  sustain  the  Judgment 
against  the  corporation. 

No  attorney  fees  can  be  allowed  for  defending  in  this  court  a  pro* 


eeeding  in  error  to  review  a  Judgment  rendered  under  said  law  of  1874. 

'Where,  by  law,  the  company  Is  not  allowed  to  fence,  the  act  does  not  apply. 
KiBsonri  Pac.  Ry.  Co.  v.  Lecrgett,  27  Kan.  828.  The  IlllDois  fencing  act  of  1874 
(3  Starr  &  C.  Bt  c.  114,  par.  62)  authorizes  an  action  for  failure  to  fence,  against 
either  the  owner  or  the  one  operating  the  railroad,  even  when  it  is  in  the  nands 
of  a  receiYer  appointed  by  a  federal  court.  Ohio  A  M.  R.  Co.  v.  Russell,  (RL)  8 
K.  £.  Rep.  681. 
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ErroT  from  BUey  district  ooart. 

Two  aetions,  brought  tinder  the  stock  law  of  1874,  against  the  Kan- 
sas Pacific  Bail  way  Company;  one  action  by  Wood,  to  reeoTer  dam- 
ages  for  two  steers  belonging  to  him,  which  had  been  killed  by  the 
defendant's  trains,  and  the  other  by  Weichselbaum,  to  recover  dam- 
ages for  his  horse  killed  thereby.  Trial  by  the  court  at  the  March 
term,  1880,  when  the  former  plaintiff  recovered  a  judgment  for  $110 
and  costs,  and  the  latter  plaintiff  had  judgment  for  $135  and  costs. 

J.  P.  Usher  and  Charles  Monroe,  for  plaintiff  in  error. 

Qreen  d  Hessin,  for  defendants  in  error. 

Brbwbb,  J.     These  are  actions  under  the  law  of  1874  against 
*620    the  defendant,  now  plaintiff  in  error,  for  stock  killed  *by  its 

trains.     At  the  time  these  injuries  were  done,  the  railroad 
was  in  possession  and  under  the  control  of  a  receiver  appointed  by 
the  United  States  court,  and  the  principal  question  is,  can  the  com- 
pany be  held  liable  for  stock  killed  upon  its  road,  by  its  trains,  when 
the  mauagement  and  possession  of  the  road  are  not  in  the  corpora- 
tion, but  in  the  hands  of  an  ofiScer  of  the  court  ?    Beyond  the  possession 
of  the  receiver,  these  further  facts  appear:  That  the  road  was  in  de- 
fault for  not  building  a  fence,  for  some  years  before  any  receiver  was 
appointed;  that,  shortly  after  the  injuries,  the  road  was  restored  to 
the  possession  of  the  company ;  that  in  the  one  case  the  injury  took 
place  after  the  entry  of  the  order  of  restoration,  and  in  both  cases  less 
than  thirty  days  before  the  actual  surrender  of  possession  to  the  com- 
pany.    Hence,  as  thirty  days'  demand  is  required  by  the  statute,  no 
claim  could  have  been  preferred  against  the  receiver  during  his  con- 
tinuance in  office,  even  if  the  statute  were  construed  to  cast  a  liabilify 
upon  him.     The  argument  is  that  a  statutory  duty  was  cast  upon  the 
company,  and  that  for  an  omission  of  that  duty  it  is  liable,  and  an 
action  can  be  sustained  against  it,  whether  one  will  lie  against  the 
receiver  or  not,  and  whether  the  property  of  the  company  in  the  hands 
of  the  receiver  can  be  reached  or  not. 

Authority  upon  this  question  is  limited,  but  what  there  is  goes  to 
sustain  the  action.  In  Indiana  the  question  has  been  presented  four 
.  times  to  the  supreme  court,  with  a  uniform  result.  Ohio  &  M.  B. 
Co.  V.  Fitch,  20  Ind.  498;  McKinney  v.  Ohio  &  M.  B.  Co.,  22  Ind. 
99;  Louisville,  N.  A,  &  C.  B.  Co.  v.  Cauble,46  Ind.  277;  Indianap- 
olis, G.  &  L.  B.  Co.  V.  Bay,  61  Ind.  269.  High,  in  his  treatise  on  Re- 
ceivers, after  stating  the  general  doctrine  that  the  corporation  is  not 
liable  for  the  negligence  of  the  employes  of  the  receiver  in  operating 
the  road,  adds : 

'^  Where,  however,  an  absolute  liability  is  fixed  upon  a  railway  company  ^J 
statute,  a  different  principle  prevails.    Tlius,  if  the  company  is  made  by  stat- 
ute absolutely  liable  for  the  killing  of  stock  in  cases  where  its  road  is  not  se- 
curely fenced,  the  fact  that  the  affairs  of  the  company  have  passed  into 
'^GSl      the  hands  of  a  receiver,  appointed  by  the  federal  court,  ^constitutes 
no  defense  to  an  action  on  such  liability  against  the  railway  company 
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in  the  state  court,  and  the  plaintifl  may  recovoF  judgment  in  BQCh  action,  upon 
the  statutory  Imbilitj,  notwithstanding  the  poaeession  of  the  receiver.  In 
such  cases  it  is  held  that  the  corporate  body  still  exists,  and,  since  the  law 
renders  it  liable,  the  receiver  operates  the  road  subject  to  sucli  liability." 
Section  897. 


statement  of  the  law  is  founded  upon  the  cases  from  Indiana, 

and  is  to  be  taken  as  tlie  concurrence  of  the  author  with  those  views. 

In  the  case  in  22  Ind.  the  court  thus  expresses  its  views: 

**The  statute  makes  railroad  companies  liable  for  stock  killed  by  the  cars, 
etc.,  of  the  company,  without  reference  to  the  question  of  negligence,  the  road 
not  being  securely  fenced.  This  statute  contains  no  exception  in  favor  of 
companies  whose  roads  may  be  operated  by  a  receiver,  instead  of  the  servants 
of  the  company.  It  is  in  the  nature  of  a  police  regulation,  designed  to  promote 
the  security  of  persons  and  property  passing  upon  the  road.  The  reason  and 
spirit  of  the  law  are  as  applicable  to  roads  operated  by  a  receiver  as  to  those 
operated  by  the  servants  of  the  company.  ** 

We  premise  what  we  may  have  to  say  with  the  remark  that  it  makes 
no  di£FerenGe  with  the  question  that  the  court  appointing  the  receiver 
was  a  court  of  the  United  States.  It  involves  no  question  of  conflict 
of  authority.  There  is  no  attempt  to  interfere  with  the  possession 
of  the  receiver,  or  to  render  him  amenable  to  any  court  other  than 
the  one  appointing  him.  It  involves  no  claim  even  upon  the  property 
of  the  corporation  which  has  been  placed  in  his  hands.  The  question 
rather  is  whether  the  appointment  of  a  receiver  by  any  court  of  com« 
potent  jurisdiction  operates  to  release  the  corporation  from  the  stat* 
ntory  liability  cast  upon  it. 

Counsel  for  the  company  very  strongly  challenge  the  authority  of 
these  decisions,  upon  two  grounds,— one,  a  difference  between  the  stat- 
utes of  Indiana  and  Kansas ;  and  the  other,  the  soundness  of  the  prin- 
ciples upon  which  they  are  rested.  There  is,  as  will  be  seen  at  a  glance, 
a  marked  difference  between  the  two  statutes,  and  this  difference  is  one 
which  simplifies  the  argument  required  to  support  those  decisions. 
We  place  the  two  statutes,  or  so  much  as  is  material,  side  by  side : 

♦622  ♦KANSAS  STATUTE.  EXTRACT    FROM    INDIANA    STATUTE. 

An  act  entitled  **  An  act  relat-  An  act  to  provide  compensation  to  the 

ing  to  killing  or  wounding  stock  by  owners  of  animals  killed  or  injured 

railroads.*'  by  the  cars,  locomotives,  or  other 

Be  it  enacted  by  the  Legislature  of  carriages  of  any  railroad  company 

the  State  of  Kansas:  in  this  state;  and  to  enforce  the 

Section  1 .  Every  railway  company  collection  of  judgments  rendered  on 

or  corporation  in  this  state,  and  every  account  of  the  same;  and  to  repeal 

assignee  or  lessee  of  such  company  or  all  laws  inconsistent  therewith. 

corporation,  shall  be  liable  to  pay  the  Section  1.  Be  it  enacted  by  thegen- 

owner  the  full  value  of  each,  any,  eral  assembly  of  the  state  of  Indiana, 

Sand]  every  animal  killed,  and  all  that  lessees,  assignees,  receivers,  and 

lamages  to  each  and  every  animal  other  persons  running  or  controlling 

wounded  by  the  engine  or  cars  on  any  railrosid,  in  the  corporate  name 

such  railway,  or  in  any  other  manner  of   such  company,  shall   be   liable, 

whatever  in  operating  such  railway,  Jointly  or  severally  with  such  com- 

irrespective  of  the  fact  as  to  whether  pany,  for  stock  killed  or  Injured  by 

such  killing  or  wounding  was  caused  the  locomotives^  cars,  or  other  cor- 
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bj  the  negligence  df  saefa  railway 
company  or  corporation,  or  the  as* 
signee  or  lessee  thereof,  or  not. 

Sec.  2.  In  case  such  railway  com- 
pany or  corporation,  or  the  assignee 
or  lessee  thereof,  shall  fail  for  thirfy 
days  after  demand  made  therefor  by 
the  owner  of  such  animal,  or  his  agent 
or  attorney,  to  pay  such  owner,  or  his 
agent  or  attorney,  the  full  value  of 
such  animal  if  killed,  or  damages 
thereto  if  wounded,  such  owner  may 
sue  and  recover  from  such  railway 
company  or  corporation,  or  the  as- 
signee or  lessee  thereof,  the  full  v^ue 
of  such  animal,  or  damages  thereto* 
together  with  a  reasonable  attorney's 
fee  for  the  prosecution  of  the  suit,  and 
all  costs  in  any  court  of  competent 
jurisdiction  in  the  county  in  which 
such  animal  was  killed  or  wounded. 

Sec.  3.  The  demand  mentioned  in 
section  two  of  this  act  may  be  made 
of  any  ticket  agent  or  station  agent 
of  such  railway  company  or  corpora- 
tion, or  the  assignee  or  lessee  thereof. 

Sec.  4.  lu  all  actions  prosecuted 
under  this  act,  it  shall  be  the  duty  of 
the  court  if  tried  by  the  court,  or  jury 
if  tried  by  a  Jury,  if  the  judgment 
or  verdict  be  for  thdr  plaintiff,  to  find, 
in  addition  to  the  general  findings  for 
plaintiff,  the  amount,  if  anything»  al- 
lowed for  an  attorney's  fee  in  the  case* 

Sec.  5.  This  act  shall  not  apply  to 
any  railway  company  or  corporation, 
or  the  assignee  or  lessee  thereof,  whose 
road  is  inclosed  with  a  good  and  law- 
full  fence,  to  prevent  such  animal 
from  being  on  such  road. 


riages  of  audi  company,  to  the  ex- 
tent and  according  to  the  provisioDs 
of  this  act. 

Sec.  2.  That  whenever  any  animal 
or  animals  shall  be  or  shall  have  been 
killed  or  injured  by  the  locomotives, 
cars,  or  other  carriages  used  on  any 
railroad  in  or  running  through  this 
state,  whether  the  same  may  be  or 
may  have  been  run  and  controlled  by 
the  company,  or  by  the  lessee,  as- 
signee, receiver,  or  other  parson,  the 
owner  thereof  may  go  before  some 
justice  of  the  peace  of  the  county  in 
which  such  killing  and  Injuring  oc- 
curred, and  file  his  complaint  in  writ- 
ing; and  such  justice  shall  fix  a  day 
to  hear  said  complaint,  and  shall  cause 
at  least  ten  days*  notice  to  be  served 
on  the  railroad  company,  by  the  serv- 
ice of  a  summons,  by  copy,  on  any 
conductor  of  any  train  passing  into 
or  through  said  county. 


Sec.  4.  The  action  may,  in  all  cases 
contemplated  by  this  act,  be  brought 
against  the  railroad  as  defendant, 
whether  the  same  is  or  was  being  ran 
by  the  company,  or  by  a  lessee,  as- 
signee, receiver,  or  other  person  in 
the  name  of  such  company. 


Bee.  7.  This  act  shall  not  apply  to 
any  railroad  securely  fenced  in,  and 
such  fence  properly  maintained  by 
such  company,  lessee,  assignee,  re- 
ceiver, or  other  person  running  the 
same. 

*623  *The  Indiana  statute  names  receivers,  and,  in  terms,  makes 
them  liable .  Ours  does  not.  That  authorizes  an  action  against 
the  railroad,  whether  it  is  operated  by  the  company  or  a  receiver. 
Ours  contains  no  such  provision.  That  gives  a  cause  of  action  for 
stock  killed  by  locomotives,  cars,  etc.,  used  on  the  railroad,  whether 
run  and  controlled  by  the  company  or  a  receiver.  Ours,  in  terms, 
does  not  extend  so  far. 

Is  this  difference  vital?  Our  statute  names  assignees  and  lessees, 
but  not  receivers.  Expressio  unius^  exclusio  aUerius^  Was  there  any 
intent  to  bring  receivers  within  the  statute  ?  If  this  were  a  claim 
against  a  receiver,  this  might  be  a  pertinent  question.  The  omission 
may  show  that  the  legislatore  did  not  intend  to  cast  any  liability  on 
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a  reoeiTer;  but  does  it  not  also  tend  at  least  to  show  that  it  did  not 
intend  that  the  appointment  of  a  receiver  sbotdd  affeot  the  liability 
of  the  corporation  ?  Naming  lessees,  is  it  not  fair  to  say  that  it  was 
intended  that  a  lease  should  relieve  the  corporation,  and  oast  the  bur- 
den on  the  lessee  ?  Omitting  receivers,  is  it  not  equally  fair  to  hold 
that  the  intention  was  to  leave  the  liability  on  the  corporation,  un- 
affected  by  the  appointment  of  a  receiver?  Neither  statute  in  terms 
requires  that  the  train  doing  the  damage  shall  be  owned  and  oper- 
ated by  the  company.  The  Indiana  statute  expressly  provides  for  lia- 
bility of  the  company*  even  when  the  road  is  run  and  controlled  by  a 
receiver.  Ours  simply,  in  general  terms,  casts  a  liability  for  cattle 
killed  or  wounded  ''by  the  engine  or  cars  on  such  railway/'  And  that 
thia  does  not  require  that  such  engine  and  cars  be  owned  or  operated 
by  the  company  was  decided  in  the  case  of  Kansas  City,  Ft.  S.  &  G« 
B.  Co.  V.  Ewing,  23  Kan.  *273.  In  brief,  the  difference  between  the 
two  statutes  is  this :  While  both  ignore  the  matter  of  negligence  in 
the  management  of  the  train,  and  cast  an  absolute  liability  for  default 
of  a  fence,  ours  stops  with  casting  this  liability,  while  the  Indiana  stat- 
ute in  terms  provides  that  the  fact  of  a  receiver  and  his  possession 
shall  not  limit  or  restrict  the  company's  liability.  Of  course,  then, 
in  that  state,  the  only  question  was  as  to  the  power  to  so  legis- 
*624  late;  here,  the  further  question  *arises  whether  the  silence  of 
the  statute  permits  the  courts  to  engraft  an  exception  in  case 
of  a  receiver  upon  the  otherwise  absolute  liability. 

Upon  the  question  of  power,  we  think  the  ruling  of  the  Indiana 
eoart  was  correct.  The  right  to  incorporate,  to  condemn  lands,  and 
operate  a  railroad  is  a  franohise,-^a  grant  from  the  state;  and  the 
conditions  upon  which  that  grant  may  be  taken  and  held  are  within 
the  legislative  discretion.  No  one  is  compelled  to  accept  such  a  fran- 
chise, and  no  one  may  complain  of  the  conditions  upon  which  alone 
it  may  be  taken  and  held.  If  the  legislature  sees  fit  to  provide  that 
the  franchise  of  building  and  operating  a  railroad  shall  be  held  only 
npon  condition  that  the  road  be  fenced,  it  can  be  held  and  exercised 
only  upon  that  condition ;  if  that  the  corporation  shall  be  liable  for 
all  stock  killed  by  trains  on  that  road  so  long  as  it  is  unfenced,  then 
only  with  that  liability.  No  act  of  the  corporation  can  absolve  itself 
from  any  condition  upon  which  its  franchise  is  held.  It  may  alienate 
its  property,  but  the  corporation  still  existing  is  responsible  for  any 
default  as  to  these  conditions.  And  under  the  limitations  of  our  con- 
stitution, the  imposition  of  a  new  police  regulation  is  equivalent  to 
an  original  condition  of  the  franchise.  See,  also,  Ohio  As  M.  B.  Go. 
V.  Dnnbar,  20  HI.  626;  Illinois,  etc.,  B.  Co.  v.  Finnigan,  21  111.  646; 
Bockford,  etc.,  B.  Co.  v.  Heflin,  66  111.  867;  Bay  City,  etc.,  B.  Co.  v. 
Austin,  21  Mich.  890. 

Upon  the  other  question,  as  the  statute  has  made  no  exception  on 
account  of  a  receiver,  the  courts  are  not  warranted  in  making  one. 
This  is  not  a  case  in  which  a  party  is  relieved  from  a  statutory  duty 
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becanae  *  saperior  dnty  or  force  preyents  oomplianee.    It  may  be 
trae,  as  coanael  urge,  that,  after  full  possession  has  been  transferred 
to  the  receiver,  the  company  may  not  enter  to  build  the  fenee,  and 
that  the  court  appointing  the  reoeirer  would  punish  for  contempt  any 
such  interference  with  his  possession.     If  the  statute  had  been  enacted 
after  the  appointment  of  a  receiver,  it  may  well  be  that  this  aiigumeni 
would  be  conclusive.     But  here  the  statute  was  in  force  years 
*626     before  the  appointment  of  any  re*ceiver.    The  company  tailed 
to  comply  with  its  behests.     It  accepted  the  alternative,  i.  e., 
liability  for  all  stock  killed  by  trains  run  upon  its  road.     This  liability 
arises  not  from  any  negligence  in  the  running  of  the  trains,  any  mis- 
conduct of  the  receiver  or  his  employes.     If  it  did,  it  might  well  be 
argued  that  his  should  be  the  responsibility.     The  default  is  that  of 
the  company.    It  did  not  complete  its  road  as  the  statute  contemplated 
that  it  should  be  completed.     It  is  not  the  theory  of  the  law  that  the 
receiver  succeeds  to  the  company  in  all  its  powers  and  duties  of  con- 
struction and  completion  of  the  road.     He  simply  preserves  the  prop- 
erty pending  the  litigation  for  its  future  owners.     He  takes  the  road 
as  he  finds  it,  and,  unless  specially  ordered  otherwise  by  the  court  ap- 
pointing him,  he  discharges  his  full  duty,  and  is  guilty  of  no  omission, 
no  misconduct,  if  he  turn  it  over  at  the  close  of  his  trust  in  as  good 
condition  as  he  received  it.     So  that  it  cannot  be  said  that  the  want 
of  a  fence  is  his  default.     Whether  the  property  of  the  corporation 
in  his  hands  can  be  charged  with  injuries  resulting  from  the  defaalt 
of  the  company  prior  to  his  appointment  we  need  not  stop  to  inquire. 
By  the  record,  the  only  one  in  default  was  the  company,  and  it  alone 
is  sought  to  be  charged  with  the  responsibility.     The  statute  impos- 
ing a  liability  upon  assignees  and  lessees  contemplates  that  an  assign- 
ment or  lease  will  relieve  the  corporation.     Does  it  not  follow  that 
the  legislature  intended  that  nothing  else  should?    'And,  if  so,  the 
courts  should  add  no  other,  certainly  not  in  any  case  in  which  the  cor- 
poration had  both  the  power  and  the  opportunity  to  comply  with  tbe 
requisitions  of  the  statute. 

A  distinction  may  be  drawn  between  those  statutory  duties  wbieh 
require  constant  action  on  the  part  of  those  operating  the  road,  such 
as  ringing  the  bell  at  every  crossing,  and  those  which,  like  the  oneiD 
question,  are  of  the  nature  of  permanent  improvements.  If  the  com- 
pany has  complied  with  the  former  while  it  was  running  wad  operat- 

ing  the  road,  an  omission  during  the  possession  of  the  re-  \ 

*626  ceiver  may  not  be  the  ^default  of  the  company.  But  an  omis- 
sion of  the  latter,  when  the  company  had  the  power  and  oppor- 
tunity to  obey,  is  its  default,  and  one  for  which  it  remains  liable  so 
long  as  its  chartered  relations  continue  to  the  road.  Of  course,  it 
may  claim  exemption  from  every  duty  when,  by  final  sale,  it  has  lost 
all  relations  to  the  property. 

The  principal  question  must,  under  the  circumstMices  of  this  case, 
be  answerediin  the  affirmative. 
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One  other  proposition  is  advanoed  by  ooansel  for  the  company.     It 
is  contended  that  it  should  affirmatively  appear  that  the  place  at 
which  the  stock  went  upon  the  track  was  without  a  fence,  and  could 
rightfully  be  fenced.     The  bills  of  particulars  charge,  and  the  find- 
ings show,  that,  at  the  place  where  the  stock  was  injured,  the  road 
was  not  fenced,  and  yet  that  it  could  have  been.     This  is  sufficient. 
WhateTor  questions  might  arise,  if  it  appeared  that  the  stock  went 
upon  the  track  at  a  place  where  the  company  could  not  fence,  such 
as  a  public  crossing,  and  wandered  along  to  a  place  where  there  was 
a  proper  fence,  and  there  received  the  injury,  are  immaterial  here. 
The  statute  applies  where  the  road  is  not  inclosed  with  "a  good  and 
lawfal  fence  to  prevent  such  animals  from  being  on  such.road."     And 
when  all  that  is  before  us  is  the  general  allegation  in  the  bills  of  par- 
ticulars and  general  statement  in  the  findings  that  the  cattle  were  in- 
jured at  a  place  where  the  road  was  not  fenced,  and  where  it  could 
be  fenced,  it  must  be  held  that  a  sufficient  showing  appears  to  render 
the  company  liable.     Belief ontaine  B.  Go.  v.  Beed,  38  Ind.  477; 
Ohio,  etc.,  B.  Co.  v.  Miller,  46  Ind.  215 ;  Indianapolis  dk  Cincinnati 
B.  Co.  V.  Adkins,  23  Ind.  340. 

On  a  motion  so  filed,  therefore,  def^tidant  in  error  asks  us  to  tax 
against  the  railroad  company  an  additional  amount,  as  fees  of  coun- 
sel in  this  court.  This  motion  will  be  overruled.  The  statute  gives 
no  attorney's  fee  for  defending  actions,  and  no  new  judgment  is  reoov* 
ered  in  this  court. 

The  judgment  will  be  affirmed. 
(All  the  justices  concurring.) 


*627  ^Atchison  <b  N.  B.  Go.  v.  Sua  Fi«inh. 

July  Term,  1880. 

Ballroads:  Kegligenoe:  Personal  Injury:  Inevitable  Aooident.    The 

plaintiff,  a  little  girl  less  than  five  years  old,  and  aaother  little  girl  about 
the  same  size,  but  older,  were  put  into  one  of  the  defendant's  passengei 
cars,  at  White  Cloud,  Kansas,  by  an  aunt  of  the  plaintiff,  with  the  inten- 
tion that  they  should  ride  in  such  car  to  Iowa  Point;  and  the  little  girls 
did  ride  in  such  car,  along  with  several  passengers,  from  White  Cloud  to 
Iowa  Point,  but  without  being  in  the  care  or  custody  of  any  person,  without 
paying  any  fare,  or  having  any  ticket  or  money  with  which  to  pay  fare, 
and  without  any  intention  on  their  part,  or  on  the  part  of  the  plaintiff's 
aunt,  that  they  should  pay  fare;  and  neither  the  conductor  nor  any  other 
agent  of  the  defendant  asked  them  for  fare;  but  it  was  a  rule  of  the  de- 
fendant not  to  take  fare  from  children  of  the  age  of  the  plaintiff,  who 
were  In  the  custody  of  some  older  person  who  did  pay  fare,  and  such  chil- 
dren were  not  allowed  to  ride  In  the  cars  except  in  the  custody  of  some 
older  person  to  take  care  of  them;  and  no  agent  or  employe  of  the  defend- 
ant had  any  knowledge  that  the  little  girls  had  no  guardian  or  pvotector 
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on  the  train  to  take  oare  ot  then^,  or  that  tbcor  wanted  to  get  off  the  train 
at  Iowa  Point.  The  train  stopped  at  Iowa  Point  a  sufficient  length  of 
time  for  all  passengers  who  wanted  to  get  oft,  or  to  get  on,  to  do  so;  and 
after  the  train  had  started,  and  while  it  was  in  motion,  the  little  girb) 
attempted  to  get  oft,  and  a  man,  who  was  a  passenger  on  the  train,  assisted 
them;  and  the  little  girl  who  aooompanied  the  plaintifT  stepped  off  the 
train  in  safety,  but  when  the  plaintiff  stepped  off  (being  assiated  by 
said  passenger)  she  fell,  and  rcAled  off  the  station  platform  upon  the 
ground  between  the  platform  and  the  car,  and,  throwing  her  legs  in 
nxint  of  the  hind  trucks  of  the  car,  the  trucks  ran  over  her  legs  and 
crushed  them.  Heldf  under  the  facto  of  this  case,  which  are  more  fully 
stated  in  the  opinion,  that  the  railroad  company  is  not  liable  for  damages 
on  account  of  the  accident;  that  no  person  can  be  held  responsible  for  an 
unforeseen  accident  which  incidentsJly  occurs  while  he  is  in  the  rightful 
and  proper  exercise  of  his  lawful  business;  nnd/urtJier  held»  that  a  new 
trial  will  be  ordered.^ 

Error  from  Doniphan  district  court. 

Action  brought  by  Sue  Flinn,  an  infant,  by  her  next  friend,  Martin 
Flinn,  against  the  Atchison  &  Nebraska  lUilroad  Company,  to  re- 
cover $25,000  damages  for  personal  injuries.  Trial  at  the  December 
term,  1878,  of  the  district  court,  when  the  jury  made  many  special  find- 
ings of  fact,  and  rendered  a  general  yerdict  for  the  plaintiff,  and 
*628  assessed  her  damages  at  $12,500.  *A  new  trial  was  denied, 
and  judgment  given  for  the  plaintiff,  and  against  the  defend- 
ant, for  $12,500  damages,  and  for  costs.  The  railroad  company 
brings  the  case  here.     The  opinion  states  the  facts. 

W.  W.  Outhrie,  for  plaintiff  in  error. 

The  defendant  in  error  was  not  a  passenger.  Union  Pac.  R.  Go.  t.  Nich- 
ols, 8  Kan.  *505;  Kansas  Pac.  B.  Co.  v.  Salmon,  11  Kan.  *83-*92;  Eaton  v. 
Delaware,  L.  &  W.  B.  Co.,  13  Amer.  Law  Beg.  665.  In  street  cars  children 
are  expected  to  travel  alone,  and  are  charged  fare,  and,  the  right  to  compen- 
sation existing,  the  duty  of  full  protection  is  therefore  imposed.  East  Sagi- 
naw B.  Co.  v.  Bohn.  27  Mich.  508;  Pittsburg,  A.  &  M.  B.  Co.  y.  CaldweU, 
74  Pa.  St.  421;  Brennan  y.  Fair  Haven  &  W.  B.  Co.,  45  Conn.  284;  Nolton  v. 
Western  B.  Corp.,  15  N.  Y.  444;  Moss  v.  Johnson,  22  HI.  641.  The  plaintiff 
in  error,  as  a  common  carrier  of  passengers,  did  not  owe  a  duty  to  her  as  a 
passenger ;  and,  this  acUon  being  for  an  injury  to  her  as  such,  it  was  entitled 
to  judgment.  No  invitation  to  ride  was  given,  and  its  rules  did  not  alloir 
her  to  be  upon  the  train.    Burris  y.  North,  64  Mo.  426;  Eaton  y.  Delaware, 

}  Ne^igence  of  the  parent  Is  not  imputable  to  the  child.  Hnif  y.  Ames.  (Neb.) 
10  N.  W.  Kep.  628;  Erie  City  Pass.  B.  Co.  v.  Bhuster,  (Pa.)  6  Atl.  Bep.  269.  OorUra, 
Fitgerald  v.  St.  Paul,  M.  &  M.  By.  Co.,  (Minn.;  18  N.  W.  Bep.  168.  What  contti- 
tntes  negligence  of  the  parent,  when  the  child  is  permitted  to  do  what  children  tfe 
ordinarily  allowed  to  do,  is  a  question  for  the  jury.  Johnson  y.  Chicago  &  K.  W. 
B.  Co.,  (Wis.)  5  N.  W.  Bep.  886.  The  trespass  of  the  child  will  not  excuse  wlUW 
wrong  or  negligence.  Biddle  y.  Hestonyille,  M.  &  F.  P.  By.  Co.,  (Pa.) 4  Atl.  Bep. 
4B6.  And  greater  care  must  he  exercised  towards  children  than  towards  adalts. 
Indianapolis.  P.  &  C.  B  Co.  y.  Pitzer,  (Ind.)  6  N.  £.  Bep.  810.  But  one  is  under 
no  obligation  to  guard  property  on  one's  own  luid  from  injuriiig  children  coming 
near  It,  when  it  does  not  and  is  not  liiLely  to  attract  children  to  it.  Schmidt  t. 
Kansas  City  Distilling  Co.,  (Kan.)  1  B.  W.Bep.  865.  In  determining  whether  the 
child  exercised  such  care  Uiat  It  was  not  guilty  of  contributory  nogliffence,  its 
ai;e  most  be  considered.  Townley  y.  Chicago,  M.  A  St.  P.  By.  vo.,  TWia.)  11  ^ 
W.  Bep.  5(1. 
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lu  &  ^W,  B.  Co.,  18  Amer.  Iaw  Beg.  065-672;  Flower  v.  Fennsylyania  B> 

Co.,  69  Pa.  St.  210-214. 
The  oondQct  ot  the  aunt.  Mm.  Armstrong,  is  the  act  (tf  Sae  Flinn,  for  tbe 

purposes  of  this  ease.    Syilson  v.  Hannibal  &  St.  J.  B.  Ck>.,  67  Mo.  671;  Os- 

tertas  ▼•  P^ciflc  B.  Co.,  64  Mo.  421;  Ohio  &  Miss.  B.  Co.  ▼.  Stratton,  78  111. 

88;  Chicago  v.  Starr,  42  lU.  174;  Brown  v.  European  A  N.  A.  B.  Co.,  58  Me. 

384;  Hollj  v.  Boston  G.  L.  Co.,  8  Gray,  182;  Hathaway  v.  Toledo,  etc.,  B. 

Co..  46  Ind.  80;  Lehman  v.  City  of  Brooklyn,  29  Barb.  284-286;  Hartfield  y. 

Boper,  21  Wend.  615;  Mangan  v.  Bro<Myn  B  Co.,  88  N.  Y.  456;  Wright  v. 

MAlden  A  H.  B.  Co.,  4  Allen,  287;  Callahan  v.  Bean»  9  Allen,  401;  Bannan 

V.  Baltimore  &  O.  B.  Co.,  24  Md.  108. 
The  act  of  Starr  must  be  held  to  be  the  act  of  the  two  children.    In  taking 

charge  of  the  defendant  in  error,  he  did  what  the  aunt  placed  her  in  the  car 

to  have  done  for  her;  and  while  in  his  charge  the  mistake  which  was  made 

was  an  error  of  Judgment,  or  the  result  of  his  excitement,  which  could  not 

have  been  expected,  and  made  It  clearly  a  case  of  unavoidable  accident.    Meyer 

▼.  Midland  P.  B.  Co.,  2  Neb.  887;  Citizens'  S.  B.  W.  Co.  v.  Carey,  56  Ind. 

396. 

Transportation  companies  cannot  be  held  liable  for  unreasonably  unnecee* 

sary  acts  of  their  passengers,  or  other  persons  on  their  trains.    Burrows  r. 

£rie  R.  Co.,  68  N.  Y.  556-559;  Nichols  v.  Middlesex  B.  Co.,  106  Mass.  468; 

Harvey  v.  Eastern  B.  Co.,  116  Mass.  269 ;  Wilton  v.  Middlesex  B.  Co.,  107  Mass. 

108:  Railroad  Co.  y.  Aspell,  28  Pa.  St.  147-150;  Pittsburg,  A.  &  M.  P.  B.  Co. 
V.  Caldweir,  74  Pa.  St.  425. 

The  plaintiff  in  error  was  not  bound  to  know  that  Sue  Flinn  was  on  the 
train,  and  as  a  waif  needing  charity.  Only  by  extraordinary  effort 
^629  could  such  facts  have  been  discovered,  *and  extraordinary  care  in 
that  respect  could  not  be  required.  No  compensation  could  be  exacted, 
and  no  such  duty  was  due  her.  Union  Pac.  B.  Co.  v.  Nichols,  8  Kan.  *505- 
*517;  Willetts  v.  Buffalo  &  B.  B.  Co.,  14  Barb.  585;  Pittsburg  &  C.  B.  Co. 
V.  McOlurg,  56  Pa.  St.  294-296;  Johnson  v.  West  Chester  &  P.  B.  Co.,  70 
Pa.  St.  857;  Pinlayson  v.  Bailroad  Co..  1  Dill.  582;  Allender  v.  Chicago,  B< 
L  &  P.  B.  Co.,  87  Iowa,  264-267. 

It  Was,  then,  the  clear  duty  of  the  court  to  have  held  that  the  fad»  were 
undisputed,  that  no  contract  or  duty  existed,  and  that  the  injury  was  pro- 
duced by  the  act  of  plaintiff,  and  from  causes  over  which  defendant  neither 
had.  nor  was  bound  to  have^  control.  Brown  v.  European  &  N.  A.  B.  Co., 
58  Me.  884;  Kelly  v.  Detroit  Bridge  W.,  17  Kan.  •558;  Union  Pac.  B.  Co.  v. 
Nichols,  8  Kan.  *519;  Pittsburg  &.  C.  B.  Co.  v.  McClurg,  56  Pa.  St  297; 
Pittsburg,  etc.,  B.  Co.  v.  Collins,  87  Pa.  St.  405;  Gavett  v.  Manchester  &  L. 
B.  Co.,  16  Gray,  501;  Pittsburg  &  C.  B.  Co.  v.  Andrews,  89  Md.  829-848. 
Chapter  SK3,  Laws  1870.  has  no  application  to  this  case.  Kansas  Pac.  B.  Co. 
V.  Salmon,  11  Kan.  •93. 

This  is  not  an  action  ex  cantraetu,  in  which  the  injury  was  caused  by  tbe 
tortious  acto  of  the  railroad  company,  as  in  Kansas  Pac  B.  Co.  v.Kunkel,  17 
Kan.  146;  Western  B.  Co.  v.  Young,  51  Ga.  489;  Colt  v.  Sixth  Ave.  B.  Co., 
49  N.  Y.  671;  FUer  v.  New  York  Cent.  B.  Co.,  59  N.  Y.  861. 

In  the  court  below,  judgment  ought  to  have  been  given  for  the  defendant 
on  its  demurrer  to  the  plaintiff's  evidence.  Central  branch  U.  P.  B.  Go.  v. 
Hotfaam,  22  Kan.  *51. 

Everest  A  Waggener,  for  defendants  in  error. 

The  payment  of  fare  was  not  necessary  to  render  the  plaintiff  in  error  liable 
for  the  injury  complained  of.  "The  responsibility  of  a  railroad  company  for 
the  safety  of  its  passengers  does  not  depend  on  the  kind  of  cars  in  which  they 
are  carried,  or  on  the  fict  of  payment  of  fare  by  the  passenger. .  If  the  pas- 
senger is  lawfully  on  the  cars,  the  company  is  bound  to  carry  him  safely, 
V.  24k— 29 
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whether  he  has  paid  his  fare  or  not."  Ohio  A  M.  R.  Co.  T.jMahling,  30  m. 
9.  See.  also,  Buffett  v.  Trov  &  B.  B-  Co.,  40  N.  Y.  168, 171 ;  Carroll  ▼.  Staten 
Island  B.  Co.,  58  N.  Y.  126,  133;  Goidon  t.  Grand,  S.  A;  N.  B.  Co.,  40  Barb. 
546;  Frink  t.  Schroyer.  18  111.  419;  2  Wait,  Act.  A  Def.  64,  and  csases  cited; 
Railway  Oo.  v.  Stevens,  95  U.  S.  660;  Hutch.  Carr.  §8  537,  539,  563;  Shear. 
AR.  Neg.  §§  262,  263;  Thornev.  CalifomiaS.  Co.,  6 Gal.  232;  Pennsylvania 

B.  Co.  V.  Books,  57  Pa.  St.  346;  Brennan  v.  Bailroad  Co.,  45  Conn.  298;  Al- 
lender  v.  Railroad  Co.,  87  Iowa»  270;  Philadelphia  R.  Co.  v.  Derby,  14  How. 
486;  Whart.  Neg.  §§  354^56,  501;  Jacobus  v.  St.  Paul  Ar  C.  R  Co.,  20  Minn. 
128.  (Gil.  110;)  Wilton  v.  Middlesex  R.  Co.,  125  Mass.  133,  107  Mass.  108. 
110;  Gill  V.  Middleton,  105  Mass.  477;  Doran  v.  East  Bivet  P.  Co.,  3  Lans. 
107;  Hurt  v.  Southern  R.  Co.,  40  Miss.  391-^94;  Cleveland  P.  &  A.  R.  Co. 
v.  Gnrran,  19  Ohio  St.  12,  13;  Gillenwater  v.  Madison  &  I.  R.  Co.,  5  Ind. 
340;  Hannibal  R.  R.  v.  Swift,  12  Wall.  270;  Union  Pac.  R.  Co.  v.  ITichols. 

8  Kan.  *bl7. 

*630      *The  defendant  in  error,  being  a  child  of  tender  years,  cannot  be  de- 
prived of  her  right  of  action  on  account  of  any  fault  or  negligence  of 

Mrs.  Armstrong,  Minnie  Dutton,  or  others.    Bellefontaine  &  I.  R.  Co.  v. 

Snyder,  18  Ohio  St.  399;  Norfolk  &  P.  R.  Co.  v.  Ormshy,  27  Grat.  455,  41  E. 

C.  L.  422;  Baltimore  C.  P.  R.  v.  McDonneU,  43  Md.  551;  Chicago  &  A.  R.  Co. 
V.  Becker.  84  111.  483;  Chicago  v.  Hesing.  83  HI.  204;  Chicago  v.  Major,  18 
111.  349;  Chicago  &  A..  R.  Co.  v.  Gregory,  58  Dl.  226;  Walters  v.  Railroad  Co.. 
41  Iowa,  71. 

For  what  reason  or  upon  what  principle  it  can  be  claimed  in  the  case  at  bar 
that  this  little  girl  is  responsible  for  any  negligence  or  act  of  Starr,  shown  by 
the  evidence,  it  is  difficult  to  understand.  In  North  Pennsylvania  R.  Co,  v. 
Mahoney,  57  Pa.  St.  187, 192,  the  doctrine  contended  for  on  behsdf  of  plaintiff 
in  error  is  fully  denied.  Also  see  Railroad  Co.  v.  Manson,  30  Ohio  St.  451; 
Pittsburg,  A.  &  M.  P.  R.  Co.  v.  Caldwell,  74  Pa.  St.  421;  McGarry  v.  Looinis, 
63  N.  Y.  104;  Ihl  v.  Forty-Second  St  R.  Co.,  47  N.  Y.  317;  Drew  v.  Sixth 
Ave.  R.  Co..  26 N.  Y.  49;  Daley  v.  Norwich  AW.  R.  Co.,  26  Conn.  591;  East 
Saginaw  C.  R.  Co.  v.  Bohn,  27  Mich.  511;  Albertson  y.  Keokuk  &  D.  M.  B. 
Co.,  48  Iowa.  295;  Field,  Dam.  §§  193.  194. 

Tlie  plaintiff  in  error  insists  that  this  is  an  action  «9  oontraettf,  with  none 
of  the  elements  of  an  action  €a>  delicto;  that  it  was  liable  only  for  some  omis- 
sion of  duty  incumbent  upon  it  in  the  performance  of  a  contract  of  common 
carriage;  that  under  the  evidence,  the  plaintiff  below  having  failed  to  show 
an  express  contract,  the  railroad  company  could  not  be  held  liable  for  its 
failure  to  exercise  even  ordinary  care.,  This  position  is  wholly  untenaUa 
Harris  v.  Avery.  5  Kan.  i'148;  Kansas  Pac.  R.  Co.  v.  Kunkel,  17  Kan.  166; 
Akin  V.  Davis.  11  Kan.  «590;  Hutch.  Carr.  §§  736-741 ;  Pom.  Leg.  Rem.  ^; 
Emigh  V.  Pittsburg,  F.  W.  &  C.  R.  Co.,  4  Biss.  114;  Eaton  v.  Boston  &  L 
R.  Co.,  11  Allen,  505. 

It  is  claimed  that  '*the  company  was  not  bound  to  know  that  Sue  Flinn  was 
on  the  train,  and  as  a  waif  neediAg  charity;  and  that  only  by  es^raordinaiy 
effort  could  such  facts  have  been  discovered.'*  The  jury  found  tnat  the  com- 
pany, by  the  exercise  of  reasonable  and  ordinary  diligence,  could  have  ascer- 
tained that  she  was  on  the  train,  which  she  intended  to  leave  at  Iowa  Point, 
and  that  she  sat  in  the  passenger  ooach,  in  full  view  of  the  conductor.  It  is 
claimed  that  "no  invitation  to  ride  was  given./'  In  order  that  a  penon  de- 
siring to  ride  shall  be  lawfully  on  the  train,  it  is  not  necessary  to  show  an 
express  invitation.  The  company,  by  holding  itself  out  as  and  being  a  com- 
mon carrier  of  passengers,  is  conclusively  presumed  to  have  invited 
*631  all  persons  to  ride  who  *do  all  that  the  law  and  the  rules  of  the  com- 
pany require  of  them.  Carroll  v.  New  York  &  K.  H.  R.  Cto.,  1  Duer, 
571,  584;  Whipple  v.  Walpole,  10  K.  H.  131;  Union  Pac.  R  Co.  v.  Nichols,  8 
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Kan.  •SIS.  See»  also,  O'Donnell  v.  Allegheny  Tal.  R.  Co.,  59  Pa.  St.  250; 
C^eed  V.  PennsylYania  B.  Go.,  86  Fa.  St.  146, 147;  Brennan  t.  Fair  Haven  & 
W.  It.  Co.»  45  Oonn.  284;  Oolumbtis.  G.  A  I.  Gent.  B.  Go.  t.  Powell.  40  Ind. 
37. 

The  plaintiff  in  error  inslgted  that  it  was  the  dear  duty  of  the  court  to  have 

held  ttmt  the  facts  were  undisputed,  that  no  contract  or  duty  existed,  and  that 

the  injaty  was  produced  by  the  act  of  the  plaintiff  below,  and  from  causes 

over  mrbich  the  railroad  company  neither  had  nor  was  bound  to  have  control. 

But  -we  submit  that  the  court,  from  the  facts  and  circumstances  of  this  case, 

coold  not  have  said,  as  a  matter  of  law,  that  there  was  no  negligence  on  the 

part  of  the  company.    Bailroad  Go.  v.  Stout,  17  Wall.  657;  Kenworthy  v. 

Ironton,  41  Wis.  657;  McNamara  v.  Northern  Pac.  B.  Go.,  50  Gal.  585; 

TJnion  Pac.  B.  Go.  v.  Bollins,  5  Kan.  *181;  Kansas  Pac.  B.  Go.  v.  Pointer, 

14  Kan.  *53;  Atchison,  T.  &  S.  F.  B.  Go.  v.  Bales,  16  Kan.  255-259;  Jansen 

V.  A^tchison,  Id.  888;  Kansas  Pftc.  B.  Go.  v.  Brady,  17  Kan.  889;  Mayberry 

V.  Sivey,  18  Kan.  295. 

There  was  no  error  in  overruling  the  demurrer  to  the  evidence.  Simpson 
V.  Kimberlin,  12  Kan.  «579;  Ghicago,  etc.,  B.  Go.  v.  Doyle,  18  Kan.  58;  Kan- 
sas X*ac  B.  Go.  V.  Gouse,  17  Kan.  571;  Jansen  v.  Atchison,  16  Kan.  880;  Wa- 
teraon  v.  Bogers,  21  Kan.  529. 

The  general  verdict  and  all  the  material  findings  of  fact  are  sustained  by  the 
great  preponderance  of  the  evidence.    This  court  will  not  reverse  a  judgment 
on  the  ground  that  the  verdict  is  contrary  to  the  evidence,  even  though  the 
preponderance  of  the  evidence  appears  to  be  against  the  verdict.    Bayer  v.  Godc- 
eriU,  S  Kan.  *288;  Ermul  v.  KuUok,  Id.  501;  Mitchell  v.  ToUey,  4  Kan.  *177; 
School-District  v.  Griner,  8  Kan.  *224;  Wodedge  v.  Gonverae,  Id.  '■'474;  Hyde 
v.  Bledsoe,  9  Kan.  *S99;  Kansas  Pac.  B.  Go.  v.  Montelle,  10  Kan.  *126;  At- 
chison, etc.,  B.  Go.  V.  Blackshire,  Id.  ^'478;  Davenport  v.  Elliott,  Id.  *587; 
American  Bridge  Go.  v.  Murphy,  13  Kan.  *35;  Atchison,  etc.,  B.Go.  v.  Bales, 
16  Kan.  252;  Hobeon  v.  Ogden,  Id.  888;  Kansas  Pac.  B.  Go.  v.  Kunkd,  17 
Kan.  169;  Ghicago,  etc.,  B.  Go.  v.  Doyle,  18  Kan.  67;  Gibbs  v.  Gibbs,  Id.  419; 
George  v.  Myers, Jd.  482;  Grane  v.  Gbouteau,  20  Kan.  292;  Gity  of  Fort  Scott 
V,  Brothers,  Id.  456. 

If  the  railroad  company  owed  defendant  in  error  no  duty  but  that  of  ordi- 
nary and  reasonable  care,  still  it  is  liable.  Pittsburg,  etc.,  B.  Go.  v.  Galdwell, 
74  Pa.  St.  424;  North  Pennsylvania  B.  Go.  y.  Mahoney,  57  Pa.  St.  187*198; 
Byroad  Go.  v.  Stout,  17  Wall.  657;  Wilton  v.  Middlesex  B.  Go.,  107  Mass. 
108,  125  Mass.  188;  Kew  Orleaps,  etc.,  B.  Go.  v.  Bailey,  40  Miss.  899;  Filer 
v.  New  York  Cent.  B.  Go.,  49  N.  Y.  47;  Bellefontaine  &  1.  B.  Go.  v.  Snyder, 
18  Ohio  St.  899, 24  Ohio  St.  670;  Bailroad  Go.  v.  Banson,  30  Ohio  St.  45*2-469. 
See,  also,  Golumbus,  etc.,  B.  Go.  v.  Powell,  40  Ind.  37-44;  Jefferson ville  B. 
Go.  V.  Hendricks,  26  Ind.  282;  Doss  v.  Missouri,  etc,  B.  Go.,  59  Mo.  27 ;  Hicks 
V.  Padfic  B.  Go., 64  Mo.  430;  Glark  v.  St.  Louis,  etc.,  B.  Go.,  Id.  444;  Gentral 
B.  Co.  V.  Green,  86  Pa.  St.  421;  North  Pennsylvania  B.  Go.  v.  Mahoney,  57 
Pa  St.  187;  Pittsburg,  etc.,  B.  Go.  v.  Galdwell,  74  Pa.  St.  421;  Kansas  Pac. 
B.  Co.  V.  Pointer,  14  Kan.  *66;  Whart.  Neg.  §  379.  Even  if  it  be  conceded 
that  Sue  Flinn  was  a  trespasser  on  the  company's  train,  it  owed  to  her  the 
duty  of  ordinary  care.  Whart.  Neg.  §  354;  Brennan  v.  Fair  Haven  &  W.  B. 
Co.,  45  Conn.  284*297;  Birge  v.  Gardner,  19  Conn.  507;  New  Haven,  etc., 
Transp.  Go.  v.  Yanderbilt,  16  Conn.  421;  Meyers  v.  Chicago,  B.  I.  &  P.  B. 
Co.,  59  Mo.  231;  Wyatt  v.  Citizens*  B.  Co.,  55  Mo.  489;  15  £.  G.  L.  91;  53  E. 
G.  L.  376;  Powdich  v.  Lyon,  11  East,  568;  Cook  v.  Ghamplin  Transp.  Co.,  1 

Denio,  98. 
♦682      *The  train  should  have  been  stopped  at  Iowa  Point  a  sufficient  time  for 
the  defendant  in  error  to  safely  leave  it.    Toledo,  W.  &  N.  B.  Co.  v. 
Badddey,  54  Hi.  19;  Illinois  Gent.  B.  Co.  v.  Able,  59  HI.  131;  Fuller  v.  Nau- 
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gatuck  R.  Co.,  21  Ck)im«  966-575;  Golmnbiia*  etc.,  B.  Go.  y.  Powell,  40  Ind- 
37;  Jeffersonyille  B.  Co.  y.  Hendricks,  26  In4.  228;  Gonzales  v.  New  Tork 
&  H.  R.  Co.,  89  How.  Pr..407;  Gaynor  v.  Old  Oolony  ^  ST.  R.  Co.,  100  Mass. 
208;  Whart.  Neg.  §§  376-380.  The  plaintiff  in  error,  having  undertaken  to 
carry  the  oompLunant,  and  being  a  common  carrier  of  passengers,  was  liable 
to  her  for  injuries,  for  want  of  due  care,  even  though  there  was  no  eonsider- 
ation.  Mayberry  t.  Siv^,  18  Kan.  293;  Whart.  Neg.  §  355;  Southern  B. 
Go.  y.  Kendrick,  40  Miss.  385. 

It  was  also  the  duty  of  the  company  to  haye  proyided  a  saf^  platfonn  at 
said  station.  Its  profession  as  a  common  carrier  is  an  inyitatioa  to  the  pub- 
lic to  enter  and  alight  from  its  cars  at  its  stations.  Hutch.  Can*.  §§  516-^18; 
McDonald  y.  Chicago,  etc.,  R.  Co.,  26  Iowa,  124,  29  Iowa,  170;  Knight  y. 
Portland,  S.  &  P.  R.  Co.,  56  Me.  240,  244;  Jeffersonyille,  M.  &  L  R.  Go.  y. 
Riley,  39  Ind.  568;  Delamatyr  y.  Milwaukee,  etc..  R.  Co.,  24  Wis.  578. 

The  negligence  of  third  persons  furnishes,  in  this  instance*  no  excuse  foi 
the  negligence  of  the  company,  and  affords  no  reason  why  it  should  not  re- 
spond in  damages.  Eaton  y.  Boston  &  L.  R.  Co.,  11  Alien*  505;  Webster  y. 
Hudson  Riyer  R.  Co.,  88  N.  Y.  260;  Sheridan  y.  Brooklyn,  etc.,  R.  Co.,  36 
N.  Y.  39;  Chapman  y.  New  Hayen  R.  Co.,  19  N.  Y.  341;  Colegroye  y.  New 
York,  etc.,  R.  Co.,  20  N.  Y.  492;  Brown  y.  New  York  Cent.  R.  Co.,  32  N. 
Y.  597;  Slater  y.  Mersereau,  64  N.  Y.  147;  Lake  y.  Milliken,  62  Me.  240; 
Newman  y.  Fowler*  37  N.  J.  Law,  89;.  Baltimore,  etc,  R.  Co.  y.  Reaney. 
42  Md.  136,  139;  Morriasey  y.  Wiggins  Ferry  Co.,  47  Mo.  521;  Griggs  y. 
Fleckenstein,  14  Minn.  81,  (Gil.  62;)  Whart.  Neg.  §§  144*  321,  324, 325, 336; 
Field,  Dam.  §  134,  and  cases  cited. 

The  law  is  well  settled  that,  in  passing  upon  thei  question  of  contributory 
negligence  in  the  case  of  a  child,  it  will  be  li^d  responsible  for  the  exercise  of 
only  such  measure  of  capacity  and  discretiim  as  from  its  age  and  experience 
it  may  be  found  to  possess.  Rockford,  etc.,  R.  Co.  y.  Delaney,  W  111.  198; 
Chicago  &  Alton  R.  Co.  y.  Becker,  84  111.  486;  Chicago  &  Alton  R.  Co.  y.Murray, 
71  III.  601;  Chicago,  B.  &  Q.  R.  Co.  y.  Deryey,  26  111.  258;  Chicago  &  Alton 
R.  Co.  y.  People,  67  HI*  25;  Kerr  y.  Forgue,  54  Ul.  482;  Crissey  y.  Heston- 
yille,  etc.,  R.  Co.,  75  Pa.  St.  83;  Philadelphia  City  P.  R.  Go.  y.  Hazzard,  Id. 
367;  Ranch  y.  Lloyd,  31  Pa.  St.  358;  Pennsylyania  R.  Co.  y.  Kelly,  Id.  372; 
Smith  y.  O'Connor,  48  Pa.  St.  218;  Oakland  R.  Co.  y.  Fielding,  Id.  321;  Kav 
y.  Pennsylvania  R.  Co..  65  Pa.  St.  269;  Philadelphia  &  R.  Co.  y.  Spearen,  47 
Pa.  St.  304;  Robinson  v.  Cone,  22  Yt.  218;  Boland  y.  Missouri  R  Co.,  36  Mo. 
484;  Isabel  y.  Hannibal  &  St.  J.  R.  Co.,  60  Mo.  475;  Walters  y.  Railroad  Oa* 
41  Iowa,  75;  McMillan  y.  Railroad  Co.,  46  Iowa,  231;  Baltimore  &  0.  R.Go. 
y.  State,  30  Md.  47;  McMahon  v.  North  Cent.  R.  Co.,  89  Md.  451;  Brennan 
v.  Fair  Hayen  &  W.  R.  Co.,  45  Conn.  284, 298;  Gostello  y.  Syracuse,  etc.,  B. 
Co..  65  Barb. 92;  Mowrey  y.  Central  R.  Co.,  66  Barb.  43;  Railroad  Go.  y.  GIsd- 
mon,  15  Wall.  408;  Thurber  y.  Harlem  Bridge,  etc.,  R.  Co.,  60  N.  Y.  326; 
Sheridan  y.  Brooklyn,  etc.,  R.  Co.,  36  N.  Y.39;  O'Mara  y.  Hudson  R  R  €a, 
38  N.  Y.  445,  450;  Whirley  y.  Whiteman,  1  Head,  618;  Whart.  Neg.  §§309- 
322,  and  cases  cited;  Hutch.  Carr.  §g  665, 666;  Field,  Dam.  8 192;  2  Redf.  B. 
R.  (3d  £d.)  §  177,  and  cases  cited;  St.  Paul  y.  Kuby,  8  Minn.  154,  (GU. 
125;)  East  Saginaw  C.  R.  Co.  y.  Bohn,  27  Mich.  504;  Kansas  C.  R.  Co.  y.  Fitz- 
Simmons,  22  Kan.  *686;  Railway  Co.  y.  Rollins,  5  Kan.  *167;  Sawyer 
♦633  V.  Sauer,  10  Kan.  ^466;  Pacific  R.  Co.  v.  Houts,  12  Kan.  ♦828.  *We 
submit  that  the  defendant  in  error,  under  the  circumstances  and  facts 
of  this  case*  was  guilty  of  no  contributory  negligenoe  in  attempting  to  leave 
the  car  at  the  time  of  the  in]  ury,  even  if  she  had  been  an  adult.  Filer  y .  New 
York  Cent.  R.  Co.,  49  N.  Y.  47;  Pennsylvania  R.  Go.  y.  Kilgore,  32  Pa.  St 
292;  JeffersonviUe,  M.  &  I.  R.  Co.  y.  Hendricks,  41  Ind.  48;  Loyd  y.  Han- 
nibal &  St.  J.  R.  Co.,  58  Mo.  509;  Doss  y.  Missouri*  K.  &>I..R.  Co.,  59  Mo. 
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27 ;  Ingalls  y.  Bills,  9  Mete.  1;  Frink  v.  Potter,  17  111.  406;  Stokes  v.  Salton- 
stall,  18  Pet.  181;  DelamatTr  v.  MUwaukee  &  P.  B.  Co.,  ^  Wis.  578;  Fitta. 
burgh,  C.  &  St.  L.  B.  Co.  v.  Krouse,  30  Obip  St.  222;  Whart.  Neg.  §§  377- 
381,  and  cases  tilted;  Hutch.  Garr.  §§  612-617,  and  authorities  cited. 

Vax>ki7tinb,  J.    Martin  Flinn  oommenoed  two  actions  in  iixe  district 
court  of  Doniphan  conntj  against  the  Atcbiaon  &  Nebraska  Bailroad 
Company,  for  damages  alleged  to  have  been  sustained  by  himself  and 
daughter  on  account  of  personal  injuries  received  by  the  latter.    Both 
of  theae  actions  arise  out  of  the  same  transact ionis,  and  are  founded 
npon  tbe  same  facts.     One  of  them  iras  commenced  by  Martin  Flinn 
in  his  own  name,  and  the  other  was  commenced  by  him  in  bis  daugh- 
ter's name,  as  her  next  friend.     In  theiiirst,  he  claimed  $5»500  dam- 
ages, in  the  second,  $25,000  damages.    In  the  first,  a  demarrer  waB 
interposed  by  tbe  defendant  to  the  plaintiff's  petition^  which  de- 
marrer was  overruled  by  the  court,  and  the  defendant  excepted.     No 
judgment  seems  to  have  been  rendered.     In  the  second,  a  trial  was 
bad  before  the  court  and  a  jury,  and  a  verdict  and  judgment  were 
rendered  in  favor  of  the  plaintiff,  and  against  the  defendant,  for 
$12,500  damages.    The  defendant  now  brings  both  cases  to  this  court, 
and  asks  for  a  reversal  in  each  of  them.     We  shall  first  .consider  the 
Sue  Flinn  case. 

In  this  case  (tbe  Sue  Flinn  case)  the  facts,  as  they  appear  from  tbe 
pleadings,  the  evidence,  and  the  findings  of  the  jury,  (especially  the 
evidence,)  are  substantially  as  follows : 

On  October  5, 1877,  the  time  when  the  accident  occurred,  and  prior 
thereto,  and  since,  the  defendant  railroad  company  was  and  has  been 
a  common  carrier  of  passengers  and  freight  between  Atchison,  Kan- 
sas, and  Lincoln,  Nebraska,  and  between  all  intermediate 
*C84     points,  including  White  Cloud  and  *Iowa  Point,  in  Doniphan 
county,  Kansas.     Sue  Flinn,  at  that  time,  was  a  little  girl, 
aged  four  years  seven  months  and  ten  days.     Martin  Flinn  was  her 
father,  and  Mrs.  Sophie  E.  Armstrong  was  her  aunt.     Minnie  Dnt- 
ton  was  also  an  aunt  to  Sue  Flinn,  but  she  was  only  a  little  girl, 
eleven  years  old,  small  of  her  age,  but  little  larger  than  Sue  Flinn, 
feeble,  nervous,  and  had  been  afflicted  with  the  Saint  Vitus'  dance. 
At  A>out  the  hour  of  noon,  or  shortly  afterwards,  a  passenger  train 
of  cars  belonging  to  the  defendant,  while  on  its  way  from  Lincoln, 
Nebraska,  to  Atchison,  Kansas,  stopped  at  White  Cloud,  and  Mrs. 
Armstrong  put  these  two  little  girls  upon  the  train,  and  on  a  passen- 
ger ear,  and  the  little  girls  went  inside  and  took  seats  therein.    Neither 
of  the  girls  had  any  ticket,  nor  any  money  with  which  to  pay  fare; 
and  it  was  not  intended  by  Mrs.  Armstrong  or  the  girls  that  either  of 
them  should  pay  fare.    It  does  not  appear  that  any  employe  of  the 
railroad  company  had  notice  that  the  little  girls  were  put  upon  the 
train,  and  they  were  not  placed  in  the  care  oi  custody  of  any  person. 
In  the  car  in  which  these  little  girls  were  placed  were  other  persons, 
who  were  therein  in  the  capacity  of  passengers*    The  little  girls  sat 
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on  a  seat,  with  their  faces  turned  towards  the  reir  of  the  ear.     Shortly 
after  they  took  their  seats,  a  man  with  whom  they  were  aeqnainted. 
by  the  name  of  George  Painter,  came  into  the  car,  and  took  a  seat 
immediately  in  front  of  and  facing  them,  and  entered  into  conversa- 
tion with  them.    The  train  passed  on  towards  Iowa  Point.    The  con* 
doctor  passed  through  the  car  in  which  the  little  girls  and  Painter 
and  others  were  seated,  and  took  fare  from  Painter,  bat  took  no  no- 
tice of  the  little  girls.    It  was  a  role  of  the  company  not  to  take  fare 
from  children  nnder  five  years  of  age,  who  were  in  company  with 
some  adult  person,  and  the  conductor  sometimes  allowed  even  older 
children  to  ride  free  under  such  rale;  but  small  children  like  the 
plaintiff  were  not  allowed  to  be  on  the  train  except  in  the  care  or  ens* 
tody  of  some  older  person,  competent  to  take  care  of  them.    Painter 
intended  to  get  off  the  train  at  Iowa  Point,  and  there  was  one 
*635    other  passenger  on  the  train,  by  the  *name  of  Oliver  Davis, 
who  also  intended  to  get  off  at  that  place.     When  the  train 
arrived  at  Iowa  Point  it  stopped.    Painter  and  Davis  got  off,  and 
other  passengers  got  on.     Prior  Plank  and  wife  and  Miss  Josephine 
Parker,  for  instance,  got  on.     The  train  stopped  a  few  seconds  only, 
and  then  started.     About  the  time  that  it  started,  the  two  little  girls 
left  their  seats  as  though  they  desired  to  get  off  the  train.    Mr.  F. 
J.  Starr,  a  passenger  on  the  train,  who  had  got  on  at  Lincoln,  and 
who  had  sat  near  the  little  girls  on  the  way  from  White  Cloud  down 
to  Iowa  Point,  left  his  seat  to  help  them.     They  went  to  the  front 
end  of  the  car.     This  was  the  rear  car  of  the  train.     When  they  ar- 
rived at  the  front  platform  of  the  car,  the  train  was  in  motion.    Min- 
nie Dutton  stepped  from  the  platform  of  the  car  upon  the  station 
platform  in  safety,  and  then  stood  there.     Mr.  Starr  then  helped 
Sue  Flinn  off;  but  when  her  feet  touched  the  station  platform  she 
fell  forward,  with  her  head  towards  the  engine,  and  rolled  off  the  plat- 
form, upon  the  ground  between  the  car  and  the  platform,  and  in  her 
struggles,  threw  her  legs  across  the  nearest  rail  of  the  railroad  track, 
and  the  hind  trucks  of  the  oar  ran  over  her  legs,  and  crushed  them 
so  badly  (one  just  above  the  knee  and  the  other  below)  as  to  make 
amputation  necessary.     The  car  passed  on  a  few  feet  further  and 
was  stopped. 

It  appears  from  the  evidence  that  it  was  the  intention  of  Mrs. 
Armstrong  and  of  the  little  girls  that  they  should  stop  at  Iowa  Point, 
but  it  does  not  appear  that  this  intention  was  ever  communicated  to 
any  other  person  until  after  the  little  girls  left  their  seats  in  the  car 
for  the  purpose  of  getting  off,  and  then  only  by  their  actions.  One 
witness' testified  that,  when  Mr.  Starr  helped  Sue  Flinn  off  the  car, 
she  clung  to  his  arm,  or  he  to  her,  and  the  witness  could  hardly  tell 
which.  The  station  platform  was  slightly  inclined  downward,  at  the 
rate  of  about  a  half  an  inch  to  the  foot  from  the  station-house  towards 
the  railroad  track.  Another  witness  testified  that  the  little  gurl  fell 
off  the  platform  between  the  forward  tracks  of  the  oar  and  the  plat- 
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fbrm,  and  that,  '^had  she  Iain  still/  she  wonld  have  been  per* 
♦686      fectly  safe,"  '  Probably,  however,  she  *fell  ofif  the  platform 
further  back  than  the  forward  trucks.     From  the  evidence,  it 
also  appears  that,  from  the  time  the  child  fell  until  after  she  was  in- 
jared,  aill  was  confusion.    Different  signals  were  given  to  the  engineer 
in  qaick.  succession,  to  stop  the  train  and  to  move  ahead,  and  he  did 
not  know  what  to  do.    He  did  not  know  and  could  not  tell  what  was 
actually  transpiring.     When  the  little  girl  fell,  the  conductor  and 
brakeman  signaled  the  engineer  to  stop  the  train,  and  the  engineer 
by  the  use  of  the  air  brakes  checked  the  train  and  nearly  stopped  it. 
Bnt  immediately  there  came  another  signal  to  the  engineer  to  move 
the  train  ahead,  and  be  obeyed  this  signal.     This  signal,  however, 
was  f^ven  by  a  passenger,  and  was  given  by  means  of  the  passenger's 
pulling  the  bell*rope.     The  engineer,  however,  supposed  it  was  from 
the  conductor.    Whether  this  signal  was  given  before  or  after  the 
injury  to  the  little  girl,  cannot  now  be  told.     Other  signals,  however, 
inamediately  following  this  signal  to  stop  the  train,  the  engineer 
stopped  it  as  soon  as  it  could  be  stopped.     It  was  stopped  by  the  use 
of  the  air  brakes.    The  train  moved,  about  forty  feet  or  more  after 
the  first  signal  was  given  before  it  was  finally  stopped.     And  then 
the  train-men,  seeing  that  the  accident  had  already  occurred,  put  the 
train  in  motion  and  passed  on  towards  Atchison.     The  train  could 
have  been  stopped  within  ten  feet,  according  to  the  testimony  of  .one 
witness,  if  all  the  appliances  for  stopping  the  train  had  been  persis- 
tently used.     Probably,  however,  this  coold  not  have  been  done. 
There  were  several  persons  at  the. station  at  the  time  the  accident 
occurred,  but  they  did  not,  and  indeed  coald  not,  do  much,  if  anything, 
to  save  the  child,  for  they  did  not  know  of  the  danger  until  the  child 
fell«  and  then  it  was  too  late.    Everything  that  transpired,  from  the 
time  when  the  child  first  left  the  oar  until  it  was  run  over  and  in- 
jured, occupied  but  a  few  seconds  of  time, — ^less  time,  probably,  than 
it  takes  to  tell  what  happened.    The  railroad  track  at  that  station 
was  slightly  curved,  and  the  car  leaned  slightly  over  the  station 

platform. 
*687  The  principal  question  in  this  case  is,  whether  the  forego*ing 
facts  constitute  any  cause  of  action  in  favor  of  the  plaintiff, 
and  against  the  defendant.  The  question  was  raised  in  the  court  be- 
low in  various  ways, — by  the  demurrer  to  the  plaintiff's  petition,  by 
a  demurrer  to  the  plaintiff's  evidence,  by  a  motion  for  judgment 
for  the  defendant  on  the  special  findings  of  the  jury,  and  by  a  motion 
for  a  new  trial.  Upon  the  foregoing  question  the  court  below  held  in 
the  affirmative,  but  upon  just  what  ground  or  grounds  it  so  held  it  is 
difficult  for  ns  to  tell.  Among  others,  the  court  gave  the  jury  the 
following  instmctionB : 

''(2)  That  upon  the  evidence  in  this  case  the  court  instructs  the  Jury  that 
the  plaintiff,  Sue  Plinn,  was  not  a  passenger  on  defendant's  train  at  the  time 
of  the  aliped  injury;  (3)  tliat  the  defendant  was  not  bound  to  stop  its  said 
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train  at  all  at  Iowa  Point,  aa  to  the  said  plaintiff,  to  allow  her  to  get  off  from 
such  train;  (4)  nor  would  it  be  negligence  of  itself  in  d^endant  that  its 
said  train  was  not  stopped  at  Iowa  Point  before  the  plaintiff,  Sne  Flinn,  at- 
tempted to  get  off  from  said  train.  ** 

From  other  instruotions  given  and  refaaed,  it  aeema  that  the  court 
below  did  not  consider  that  the  plaintiff  at  any  time  anstained  that 
high  and  peculiar  relation  towards  the  defendant  which  we  nsQallj 
designate  by  the  word  "passenger;"  and  the  court  lield  that  she  was 
not,  in  fact,  entitled  to  any  of  the  rights  or  privileges  of  a  passenger, 
but  further  held  that  she  did  sustain  a  relation  towards  the  de- 
fendant which  required  it  and  its  employes,  at  all  times,  from  the 
time  when  she  first  entered  its  car  until  she  was  finally  injured  at 
Iowa  Point,  to  exercise  that  degree  of  care  and  diligence  which  is 
usually  denominated  ordinary  care.  And  from  the  fact  that  the  court 
below  overruled  the  defendant's  demurrer  to  the  plaintiff's  evidence, 
and  sustained  a  verdict  and  findings  against  the  defendant,  and  ren- 
dered  a  judgment  against  the  defendant  on  such  verdict  and  findings, 
the  court  below  must  have  considered  that  the  defendant,  at  some  time, 
did  not  exercise  ordinary  care,  and  that  its  failure  to  do  so  caused 
the  injury  complained  of.  Or,  in  other  words,  the  court  below 
*638  must  have  considered  that  the  defendant,  at  some  *time,  was 
guilty  of  ordinary  negligence,  which  contributed  directly  and 
proximately  to  the  final  injury  of  which  the  plaintiff  now  complains. 
But  just  where  the  court  below  would  locate  this  negligence  we  can- 
not tell ,  and  probably  it  cannot  well  be  told.  The  defendant  carried  the 
plaintiff  safely  from  White  Cloud  .to  Iowa  Point;  and  whether  we  con- 
sider her  strictly  as  a  passenger  or  as  an  innocent  little  girl  on  the 
train,  with  no  particular  rights  there,  but  still  innocently  there,  or 
whether  we  consider  her  as  on  the  train  in  the  nature  of  a  tramp,  at- 
tempting to  steal  a  ride,  still,  certainly,  no  negligence  can  be  imputed 
to  the  defendant  prior  to  the  time  when  its  employes  first  perceived 
that  the  plaintiff  was  in  actual  danger.  The  defendant  did  not  know 
that  the  plaintiff  wanted  to  get  off  the  train  at  Iowa  Point.  And  by 
the  word  "defendant"  we  here  intend  to  include,  not  only  the  defend- 
ant proper,  but  also  every  one  of  its  agents  and  employes.  And,  as 
to  the  plaintiff,  the  defendant  was  not  bound  to  know  that  she  wanted 
to  get  off  the  train  at  Iowa  Point.  As  to  her,  it  was  not  bound  to  stop 
the  train  at  that  place,  or  to  have  a  station  there,  or  a  platform  there, 
or  indeed  any  other  accommodation.  And  if  it  did  stop  the  train  at 
Iowa  Point,  it  was  under  no  obligation  to  the  plaintiff  to  wait  for  any 
particular  length  of  time.  It  was  under  no  obligation  to  the  plain- 
tiff to  wait  for  a  single  second  of  time,  or  for  any  conceivable  portion 
of  a  second.  Indeed,  it  was  under  no  obligation  to  the  plaintiff  to 
know,  or  even  to  suppose,  that  she  wanted  to  get  off  the  train  at  that 
place.  A  railroad  company  is  not  bound  to  stop  a  train  at  a  station, 
even  for  a  passenger,  unless  the  passenger  wants  either  to  get  off  the 
train  at  such  station,  or  to  get  on,  and  unless  the  company  has  re- 
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eeived  proplsr  notioe  thereof.  Bat  in  thd  present  case  the  train  was 
stopped  a  suffieieni  length  of  time  at  Iowa  Point  for  all  passengers  to 
get  off  and  to  get  on  safely,  and  it  was  only  the  tardiness  of  the  little 
girls  that  delayed  their  getting  off  until  the  train  was  dangerously  in 
motion.  When  the  oondnotor  passed  through  the  car  collecting  fare, 
he  had  a  right  to  suppose  that  they  were  in  the  oare  of  Mr. 
*639  Painter;  and,  when  *he  and  the  other  employes  of  the  defend- 
ant saw  Mr.  Starr  helping  them  to  get  off  (he  car,  he  and  the 
other  employes  of  the  defendant  had  a  right  to  suppose  that  they  were 
in  the  care  of  Mr.  Statr ;  and  at  all  times  the  train-men  bad  a  right  to 
sappose  that  they  were  in  the  care  and  custody  of  some  person  com- 
petent and  able  to  take  care  of  them.  •  Indeed  no  person  ought  to  be 
required  to  suppose  that  a  little  gid  of  the  age  of  the  plaintiff  would 
be  put  on  a  train  of  cars  without  her  safety  being  first  insured,  by 
placing  her  in  the  care  and  custody  of  some  person  able  to  take  care 
of  her.  Now,  Mr.  Starr  was  a  man  fifty-fire  years  of  age,  and  ap- 
parently competent  to  take  ample  oare  oi  them;  and  the  train-men, 
and  others  standing  near  by,  were,  from  appearances,  amply  justified 
in  supposing  that  they  needed  no  other  help  than  his.  If  Mr;  Starr 
had  stepped  off  tbe  car  platform  and  upon  the  station  platform  with 
the  plaintiff,  probably  she  would  not  have  fallen;  and  if  she  had  not 
fallen  the  accident  certainly  would  not  have  occurred.  No  dai^r  was 
apparent  until  she  fell,  and  then  it  was  too  late  for  help«  As  soon 
tBshe  touched  the  station  platform  she  felli  aild  rolling  off,  and  throw- 
ing her  legs  in  front  of  the  hind  trucks,  they  were  immediately 
emshed.  As  soon  as  the  danger  became  apparent,  it  was  of  course 
the  doty  of  the  train-men,  and  of  all  others  standing  near  tbe  plain- 
tiff, to  save  her  if  they  tsonld.  But  probably  nothing  could  then  have 
sayed  her.  The  conductor  signaled  to  stop  the  traiii»  and  the  en- 
gineer, who  in  faot  did  not  know  what  had  happened,  obeyed  all  sigb 
nals.  Unfortunately,  however,  a  passenger,  by  mistake,  pulled  tbe 
bell-rope,  so  as  to  signal  the  engineer  to  go  ahead,  which  created 
some  confusion.  But  probably  the  injuries  conld  not  have  been  pre- 
vented if  no  mistake  had  been  made.  And  it  is  not  shown  that  any 
of  the  defendant's  employes  made  any  mistake.  They  in  fact  did  all 
they  could  to  prevent  the  accident. 

Now,  upon  what  ground  can  it  be  held  that  the  defendant  is  liable  ? 
Actions  are  founded  only  upon  wrongs.  A  cause  of  acticm  can  exist 
only  where  some  right  has  been  Violated^  A  canse  of  action 
*640  founded  upon  negligence  can  exist  only  *where  the  defendant 
owes  some  duty  to  the  plaintiff,  and  wrongfully  fails  to  perform 
that  duty.  J^ow.  what  rights  had  the  plaintiff  which  the  defendant 
violated?  What  duty  did  the  defendant  owe  the  plaintiff  which  it 
failed  to  perform  ?  What  obligation  was  the  defendant  under  to  the 
plaintiff  whioh  it  disregarded  ?  There  can  certainly  be  no  room  to 
claim  that,  prior  to  the  plaintiff's  fall,  the  defendant  owed  her  any 
duty,  oc  was  under  any  obligation  to  her  which  it  failed  to  perforpu 


458  KANSAS  REPORTS. 

Up  to  that  time  it  infringed  tipon  no  rights  of  hers,  and  oommitted 
no  breach  of  dnty  or  of  obligation ;  and  ap  to  that  time  it  could  not 
have  anticipated  that  any  such  accident  as  that  which  did  occur,  was 
likely  to  occur.  The  defendant  was  always  under  obligation  to  the 
plaintiff  not  to  injure  her  if  it  could  possibly  avoid  it.  We  are  ail 
under  such  an  obligation  to  one  another.  But  being  under  such  an 
obligation  does  not  render  us  liable  for  accidents  which  we  could  not 
anticipate,  and  which  we  could  not  avoid.  When  the  danger  to  the 
plaintiff  became  apparent,  it  was  the  dnty  of  th«  defendant  to  avoid 
all  injury  if  it  possibly  could;  and,  if  it  did  not  then  put  forth  every 
reasonable  exertion  to  avoid  the  injury,  it  is  liable;  but,  if  it  did  then 
put  forth  such  exertion,  it  is  not  liable  nor  responsible,  either  in  mor- 
als or  in  law.  The  operation  of  a  railroadin  a  legal  and  proper  man- 
ner is  a  lawful  and  legitimate  business.  A  railroad  company  can- 
not be  made  responsible  merely  because-  an  accident  occurs  in  the 
operation  of  its  road.  The  proper  and  legitimate  exercise  of  a  law- 
ful business  can  never  f umisb  the  basis  of  a  cause  of  action.  No  per- 
son can  be  held  responsible  for  an  unforeseen  accident  which  incident- 
ally occurs  while  he  is  in  the  rightful  and  proper  exercise  of  his  law- 
ful business.  As  we  have  before  stated,  every  cause  of  action  must 
ba.iounded  upon  a  wrong;  and  it  has  never  yet  been  held  that  the 
mere  operation  of  a  railroad  is  wrong*  ' 

With  these  views,  we  cannot  think  that  the  defendant  is  liable  in 
this  case.  We  do  not  think  that  any  wrong  has  been  shown  on  the 
part  of  the  railroad  company.  Its  employes  did  everjrthing  that  could 
reasonably  have  been  done  to  avoid  the  accident  that  occurred. 
*641  It  could  not  anticipate' that  the  plain*tiff  would  fall  as  she  did, 
and  after  she  fell  the  railroad  company  could  not  save  her. 
As  we  have  before  stated,  it  was  not  the  fault  of  the  railroad  com- 
pany that  the  little  girl  was  alone,  or  rather  in  company  with  another 
little  girl,  without  any  competent  protector  to  take  care  of  her,  or  to 
see^jher  safely  off  the  train,  and  at  the  right  time. 

rif  the  Iforegoing  views  are  correct,  it  follows  that  the  court  below 
committed  error.  We  think  that  it  committed  error  in  overruling  the 
defendant's  demurrer  to  the  plaintiff's  evidence,  and  that  nothing 
afterwards  transpired  to  cure  this  error.  We  also  think  that  it  erred 
materially  in  some  of  its  other  rulings.  No  cause  of  action  was  proved 
at  any  time  in  the  case.  The  court  below  should  have  sustained 
the  defendant's  demurrer  to  the  plaintiff's  evidence;  but,  failing  in 
that,  the  jury  should  have  found  a  verdict  in  favor  of  the  defendant 
and  against  the  plaintiff.-  The.  general  verdict  and  some  of  the  spe- 
cial findings  of  the  jury  were  clearly  against  the  evidence,  and  they 
should  not  have  been  allowed  to  stand.  For  instance  the  jury  found 
that  no  person  other  than  an  employe  of  the  defendant  pulled  the  bell- 
rope>  so  as  togive  a  signal  to  the  engineer  to  go  ahead.  This  find- 
ing was  against  all  the  evidence  upon  the  subject.  Other  special  find- 
ings, ar^  fully  as  bad.     The  jury,  however,  conceded  that  the  con- 
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doctor  took  the  nsaal  coarse  to  stop  the  train^  and  that  Mrs.  ArmBtrong 
was  Degligent  in  patting  the  little  girls  on  the  train  without  any  per* 
BOD  to  take  care  of  them. 

Thejodgmeni  o|  the  court  below  wi^"b9.reverBed,ia^d  the  cause  re- 
manded for  farther  proceedings;  and  while  perhaps  it  would  be 
proper  for  as  to  order  judgment  to  be  rendered  in  favor  of  the  defend- 
ant, and  against  the  plaintiff,  for  costs,  yet  we  are  not  entirely  clear 
Qpon  that  question,  and,  giving  the  plaintiff  the  benefit  of  our  doubts, 
we  have  concluded  to  order  that  a  new  trial  be  granted  in  the  case, 
as  asked  for  by  therdef^ndiant. ' 

In  the  Martin  Flin^  case,  the  ruling  of  the  oourtmufit  be  affirmed; 
but  the  defendant  should  be  allowed  to  answer,  if  it  deeires  to  do  so. 

(All  the  justices  concurring.) 
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Hon.  ALBERT  H.  HORTON,  Oiief  Justtoo. 

HdK.  Dahixl  M.  Vamhum,  \  ^^^gpcUto  JTurtioM. 
Hon.  David  J.  BBBWXRt        i 
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Jannaiy  Term*  1881. 

fiomioide:  Judgment:  Duty  of  Ooort.  Where  a  defendant  is  ehaiged 
on  information  with  committing  murder  in  the  first  degree,  and  "the  Jury 
find  the  defendant  guilty  in  manner  and  form  as  char^  in  the  informft- 
tion,"  without  otherwise  stating  the  degree  of  the  offense  of  which  the^ 
find  the  defendant  guilty,  and  no  motion  for  a  new  trial  is  made»  and  this 
court  sentences  the  defendant  as  for  murder  in  the  first  degree,  and  tbeieo- 
ord  of  the  case  does  not  show  that  the  defendant  was  informed  by  the  coait 
of  the  verdict  of  the  jury,  and  asked  whether  he  had  any  legal  cause  to 
show  why  judgment  should  not  be  pronounced  against  him,  hdd^  that 
the  Judgment  of  the  court  below  must  be  set  aside,  and  the  cause  remanded 
with  the  order  that  the  defendant  be  again  taken  before  the  court  betow 
for  sentence  and  Judgment,  and  for  such  other  and  further  proceedings  as 
may  be  properly  bad  in  the  case,  and  that,  before  sentence  or  Judgment 
shall  be  again  pronounced  against  him,  he  shall  ** be  informed  by  tbeoourt 
of  the  verdict  of  the  jury,  and  asked  whether  he  have  any  legi|l  cause  to 
show  why  Judgment  should  not  be  pronounced  against  him.**  Oomp. 
Laws  1879,  p.  761,  §  248. 

Appeal  from  Allen  district  oonrt. 

At  the  March  term,  1880,  of  the  district  court,  William  Jennings 
was  tried  upon  an  information  charging  him  with  murder  in  the  first 
degree  in  killing  one  Herschel  McLaughlin,  in  Allen  county,  on  or 
about  the  twelfth  day  of  December,  1879.  The  jury  returned  a  ver* 
diet  in  the  following  form,  to-wit:  ''We,  the  jury,  find  the  defendant 
guilty  in  manner  and  form  as  charged  in  the  information. "     The  coart 

sentenced  the  defendant  as  for  murder  in  the  first  degree. 
*643    From  this  sentence  *he  appealed  to  this  court.     September 

20,  1880,  the  case  was  argued  and  submitted,  and  decided 
November  9,  1880.  Goansel  for  appellant  filed  a  motion  for  a  re- 
hearing, which  was  granted,  and  a  reargument  had,  December  6|  1880. 
The  second  decision  herein  was  made  January  6,  1881. 


Cutem  d  EeplingiT,  for  appeUa&L 

Wbether  the  verdict  la  void,  or  voidable  only,  mi 

arsnc«  to  Its  face  and  to  tbelaw.  without  regwtl  t 

on  any  further  trinl.    The  court,  in  Its  opinion,  i 

not  be  gTanted  after  void  verdicts  without  violatini 

ion  that  "  no  person  shall  be  twice  put  in  Jeopardy 

thererore  the  cases  wherein  new  trials  were  order* 

are  cited  as  aathorltles  for  holding  uuch  verdicts  ti 

we  think,  nafonnded.    In  all  the  cases  referred  h 

ant  himself  insisted  upon  a  new  trial    Whether  a 

<XF  TKllcl.  the  court  may  set  It  aside  at  the  defend 

danger  that  the  oonstltution  will  stand  In  the  way 

a  stxiotly  valid  verdict  is  set  aside  at  the  fnstano 

trial  may  be  ordered.    Wllhird  v.  People,  i  Scan 

this  be  true  in  case  of  a  voidable  verdict,  or  of  om 

some  instiuicea  where  courts  have  ordered  new  trli 

diets  as  in  this  case,  ftgainst  the  wish,  or,  at  leas 

the  part,  of  the  defendant.    Hogan  v.  State,  80  V 

AU.  781;  Dick  v.  State,  3  Ohio  St.  89.    Now,  if  c 

dicta  which  are  utterly  void,  and  grant  new  triaJ 

tendants,  they  certainly  cannot  do  so  in  case  of  v 

voidable  only.    Therefore,  where  afte^  such  verdic 

triais,  it  ooiM  not  be  that  they  did  so  because  the 

not  void,  and  it  may  lisve  been  that  they  1 

*644       that  they  did  oonsider  them  utt«rlj/  void. 

distinction  t>etween  verdicts  which  are  vol 

lias  upon  the  power  of  courts  to  order  new  trial 

stated  generally:    If  the  verdict  be  utterly  void. 

there  Is  no  option  on  the  part  of  either  party,  and  t 

nored  or  set  aside,  and  the  prisoner  retried.     If  th 

and  the  prisoner  does  not  except,  there  Is  no  option 

Bant«nce  as  upon  a  valid  verdict.    If  the  prisoner  4 

diet  Hs  valid,  there  Is  no  option  with  the^cou^  wl 

as  if  it  were  utterly  void,  and  order  anew  trial. 

aolutely,  as  he  may  If  ha  will,  he  may  except  to  < 

valid,  bnt  at  the  same  time  state  a  condition  upo 

error.     Of  this  the  state  cannot  complain.     The  ] 

liitely  refused  to  waive  the  error.    If  the  state  i 

waiver  with  the  condition.  It  miist  treat  the  exce} 

ing  these  principles,  we  say  that  this  verdict  was  al 

If  void,  defendant  could  not  waive  the  defect,  and 

Ing  him  at  all.     If  voidable,  he  was  willing  to  waiv 

that  he  should  be  sentenced  for  manslaugher  in  t 

court  erred  in  treating  his  conditional  waiver  as  at 

bis  waiver  should  have  been  accepted  with  the  cc 

made.     If  nut  so  received,  it  should  not  have  been 

ceptioD  should  hxve  been  considered  as  absolute. 

The  court  seems  to  hold  that  new  trials  cannot  be 
for  the  reason  that  in  such  cases  the  prisoner  reoei 
new  triaL  To  escape  hanging  under  a  void  venlJc 
flcient  beneflt.  If  it  be  said  there  was  no  danger, 
eflt,  we  reply  that  society  receives  a  beneflt  in  sudi 
ground  for  putting  in  jeopardy  a  sappos 
*616  Msn  there  before.  *If  he  were  In  Jeopar 
his  escape  therefrom  would  he  sufficient  bt 
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cannot  complain  if  the  court  speedily  plaoes  him  in  Jeopardy.  Under  the 
highest  authority  on  criminal  law,  this  verdict  is  a  nuility.  S  Whart  Crim. 
Law,  §  81d8;  1  Bish.  Crim.  Law,  §  844,  (678;)  1  Bish.  Grim.  Proc.  §  8^. 

But  independent  of  all  authority,  and  tested  by  reason  solely,  are  not  sucb 
verdicts  nullities?  It  is  not  every  statement  by  a  jury  that  constitutes  a  ver- 
dict. We  look  to  the  statute  to  see  what  a  statement  by  a  Jury  must  be  to  con- 
stitute a  verdict.  In  cases  of  this  kind  we  find  that  the  presence  of  two  es- 
sential ingredients  or  elements  is  required,  and  one  of  these  is  no  less  essential 
than  Che  other.  If  either  be  wanting,  it  is  only  a  half  verdict, — a  mere  state- 
ment by  the  Jury,  which  does  not  rise  to  the  dignity  of  a  verdict.  In  this 
case  one  of  these  essentials  is  wholly  wanting,  and  for  that  reason  it  is  not  a 
veixlict.  The  evident  purpose  of  the  statute  is  tliat  the  verdict,  in  and  of  itself, 
in  cases  of  this  kind,  shall  furnish  the  sole  guide  to  the  court  in  determining 
the  offense  of  which  the  prisoner  is  guilty  and  the  sentence  that  should  be  pro- 
nounced. Neither  of  those  matters  can  be  determined  in  this  case  simply 
because  this  is  not  a  verdict. 

But  conceding  that  the  verdict  was  irregular  only,  and  not  void,  what  sen- 
tence should  be  pronounced?    A  jury,  in  order  to  convict,  must  be  satisfied 
beyond  a  reasonable  doubt;  but,  when  the  court  comes  to  pronounce  sentence, 
it  must  be  satisfied  b^ond  aU  doubt  what  offense  it  is  of  which  the  jury  found 
the  defendant  guilty.    To  adopt  any  other  rule  would  fritter  away  that  high 
degree  of  certainty  which  our  liberal  and  merciful  system  of  jurisprudence  re- 
quires should  precede  punishment.    The* opinion  confesses  that  the  veidiet 
and  information  leave  some  doubt  as  to  the  degree  of  defendant's  guilt.    To 
relieve  that  last  doubt,  this  court  goes  beyond  the  verdict  and  information. 
But  in  State  v.  Reddick,  7  Kan.  *148,  it  had  been  decided,  in  case  of  a  similar 
verdict,  that  this  cannot  be  done.    After  a  full  consideration  of  the 
**646      authorities,  and  relying  chiefly  upon  the  above  case,  and  ^hat  of  State 
V.  Huber,  8  Kan.  *44/,  we  decided  to  ask  sentence  for  manslaughter 
in  the  fourth  degree,  instead  of  a  new  trial,  because  we  thought  such  sentence 
better  for  the  defendant  than  the  hazard  of  a  new  trial. 

If  the  verdict  and  the  information  leave  it  uncertain  of  what  offense  the 
Jury  found  the  prisoner  guilty,  what  right  liad  the  court  to  pronounce  sen- 
tence for  the  highest  crime  included  in  the  information  ?  If  the  court  does 
not  sentence,  as  requested  by  the  defendant,  for  manslaughter  in  the  fourth 
degree,  the  presumption  of  innocence  requires  that  the  sentence  should  be  for 
a  simple  assault,  that  being  the  lowest  degree  of  offense  included  in  the  in- 
formation.   Hogan  V.  State,  80  Wis.  438;  Dick  v.  State,  3  Ohio  St  89. 

Wa^  the  defect  waived  by  failure  to  move  for  a  new  trial?  If  the  verdict 
were  void,  of  course  not.  But  suppose  it  were  irregular  only,  what  then? 
If  an  irregularity,  under  all  the  authorities  it  was  one  of  the  gravest  charac- 
ter. Even  though  guilty,  the  defendant  had  one  right  left, — ^that  of  being 
tried,  convicted,  and  executed  according  to  law.  It  was  the  duty  of  the  state 
to  follow  the  forms  which  it  had  itself  prescribed,  and  that  too,  without  sug- 
gestion from  the  defendant.  That  doty  the  state  signally  failed  to  perform. 
Before  and  after  sentence  the  defendant  called  attention  to  the  fact,  and  ob- 
jected to  a  conviction  otherwise  tlian  according  to  law,  and  entered  his  pro- 
test upon  the  record.  That  Judgment  carries  with  it  wherever  it  goes,  and 
brings  with  it  into  this  court,  that  protest  stamped  upon  its  forehead  as  a  mark 
of  its  infirmity.  It  is  a  double  judgment,  convicting  both  the  state  and  the 
defendant  of  the  same  crime, — ^that  of  taking  life  contraiy  to  law.  It  estab- 
lishes the  guilt  of  the  latter  not  beyond  a  reasonable  doubt,  while  it  fixes  the 
guilt  of  the  former  beyond  all  doubt.  Where,  as  in  this  case,  both  error  and 
exception  appear  in  the  face  of  the  judgment,  wherein  was  the  exception  not 
timely?  and,  if  timely  excepted  to,  wherein  was  the  irregularity  better  than 
a  nullity?  and  why  should  not  the  court  have  treated  the  verdict  as  a  nullity 
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the  time  for  moving  for  k  new  trifti  had  pai 
We  r«lf  ofalefly  upon  the  prtor  decUione  at  our  on 
liabing  clearly  and  bejond  all  questioQ.  both  expr 
plication,  that  tbis  predae  enor  under  consideratio 
not  to  be  waived  by  a  failure  to  move  for  a  new  t: 
the  casea  where  this  form  of  verdict  baa  been  consi 
more  confidently,  from  the  fact  that  the  deciaion  vi 
considered  takes  special  pains  to  indorse  in  the  full 
which  we  now  refer.  State  v.  Beddick,  7  Kun.  *1' 
•447 ;  also  Cobia  v.  State,  16  Ala.  781 ;  People  v.  C 
No  motion  for  a  new  trial  would  have  reaciied  t 
the  verdict.  Every  work  on  practice  shows  that  tl 
to  laiw,"  apply  only  to  cases  where  what  the  verdit 
and  not  to  cases  where  the  verdict  omits  to  speak 
toatter  npon  which  the  law  requires  that  it  should  t 
case  may  speak  in  accordance  with  the  law  and  the  < 
at  uU,  but  there  is  a  total  omiBaion  as  to  one  ma 
failure  to  move  for  a  new  trial  would  not  have  r 
omiasion  to  do  so  was  not  a  waiver. 

Tbere  is  also  another  defect  in  the  record  in  th 
vides  for  a  trial  proper  which  ends  with  the  rendl 
sentence  cannot  be  pronounced.  There  must  yet  b 
ntb  raado.  The  court  must  inform  the  detendanl 
inquire  of  him,  etc.  Then,  if  no  sufficient  cause  t 
court,  then,  but  not  until  then,  the  court  can  [ 
second  hearing  is  clearly  and  expressly  a  condition 
clauae  granting  power  to  sentence.  Whoeverwoul 
show  afflnnatively  the  performance  of  theconditlon. 
ings  ia  of  as  vital  Importance  as  any  othe! 
♦648  from  the  common  law.  We  have  no  more 
than  the  arraignment,  or  plea,  or  trial  pic 
of  a  record  which  omitted  any  one  of  those  steps 
tborltiea  are  uniform — so  far,  at  least,  as  capital 
the  record  must  show  a  compliance  with  this  prov 
45  N.  Y.  1 ;  Saftord  v.  People,  1  Parker,  Crim.  R.  47 
572;  Hamilton  v.  Com.,  16  Pa.  St.  129;  Perryv.St 
V.  Com.,  69  Fa.  St.  2iS6.  The  remedy  in  such  cas< 
for  a  new  trial,  but  for  a  proper  sentence  accordir 
15  Fla.  609;  Dodge  v.  People,  4  Neb.  221.  We  d 
is  void  on  this  account,  but  voidable  only.  Of  c 
waived  by  a  failure  to  move  for  a  new  triaL 

The  sentence  is  defective  in  yet  another  partit 
should  be,  the  voice  of  the  law.  It  orders  the  pris 
time  aa  the  governor  may  appoint.  It  should  be  i 
ration  qfone  year  as  the  governor  m»y  appoint. 

YAI.ENTIMK,  J.  This  case  waa  originally  : 
oif  the  written  briefa  of  oounsel,  without  ai 
made.  The  brief  for  the  atate  ia  immBterial. 
fendant  are  as  foUowa,  (court  and  title  omitt 

"Defendant  was  sentenced  as  for  murder  in  the  1 
'guilty  as  charged;'  We  cite  State  v.  Huber,  8 
pecially  State  v.  Keddick,  7  Kan.  *113,  aa  oonclu 
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already  had  a  valid  trial,  and  the  verdict  is  not  a  nnlUtj.    It  win  support  a 
sentence.    Otherwise,  Tiabeas  corpus  would  Ite. 

"  We  ask  that  he  be  remanded  to  receive  the  highest  sentence  neoessarUy 
intended  by  the]ary,t  viz.,  manslaughter  in  the  fourth  degree.  The  jury  must 
have  intended  this  much;  they  may  have  intended  more,  and  they  map  not 

'*  Gates  &  Keplinoeb.** 

*649  «"  [Court  and  title  omitted.]  The  Indictment  in  this  case  ^charged 
the  defendant  with  murder  in  £he  first  degree,  and  therefore  charged  him 
with  all  the  different  degrees  of  felonious  hoinicide,  including  murder  in  the 
first  and  second  degrees.  The  verdict  of  the  Jury  found  him  guilty  in  man- 
ner and  form  as  (£arged.  The  court  sentenced  him  to  suffer  the  penalty 
affixed  to  murder  in  the  first  degree,  and  rendered  judgment  for  murder  in 
the  first  degree  against  him.  We  contend  that  the  judgment  of  the  court 
below  was  erroneous,  and  cite:  State  v.  Reddick,  7  Kan.  *14S,  and  authori- 
ties therein  cited;  Grim.  Gode,  §  289;  State  v.  Behee,  17  Kan.  402;  State  v. 
Moran,  7  Iowa,  286;  State  v.  Cleveland,  58  Me.  564;  Dick  v.  State,  S  Ohio 
St  89;  Parks  v.  State,  Id.  101;  Gobia  v.  State,  16  Ala.  781;  Johnson  v.  State, 
17  Ala.  618;  McPherson  v.  State,  9  Terg.  269;  Kirby  v.  State,  7  Yerg.  259. 

"MUBBAY  &  StflTH, 

''Attorneys  for  Defendant. ** 

Upon  fbe  record,  and  the  briefs  of  counsel,  the  ooart  decided  the 
case,  affirming  the  judgment  of  the  court  below,  and  the  following 
opinion  of  the  court,  and  diasentiog  opinion  of  the  chief  justice,  were 
filed  in  the  case,  to-wit : 

'^The  opinion  of  the  court  was  delivered  by — 

**VikLENTiNE,  J.  The  defendant  was  prosecuted  on  an  infdrmation  for 
murder  in  the  first  degree.  The  jury  found  the  defendant  guilty*  by  a  verdict 
in  the  following  fonn,  [omitting  title,]  to-wit: 

"  *  We,  the  Jury,  find  the  defendant  guilty  in  manner  and  form  ascharged  is 
the  information.  * 

"The  defendant  was  sentenced  by  the  court  as  for  murder  in  the  first  d^ 
gree.  Ko  motion  was  made  for  a  new  trial,  or  in  arrest  of  Judgment,  buttbe 
defendant  duly  excepted  to  the  sentence  imposed  upoi^  him,  on  the  ground 
that  the  verdict  was  not  sufilcient  to  sustain  such  a  sentence.  And  whether 
the  verdict  is  sufiicientor  not  is  the  only  question  now  presented  to  this  court. 
That  such  a  verdict  is  insufficient  and  voidable,  when  attacked  by  a  motion  for 
a  new  trial,  has  long  ago  been  held  by  this  court.  State  v.  Beddlck,  7  Kan. 
*143,  *154;  State  v.  Huber,  8  Kan.  *447.  But  whether  it  is  insufficient  if  not 
attacked  by  motion  for  a  new  trial,  or  whether  it  is  absolutely  void  or  not,  and, 
if  not  void,  what  sentence  should  be  pronounced  upon  it,  has  never  before 
been  presented  to  this  court.  In  prior  cases  this  court  may  have  spoken  of 
such  a  verdict  as  though  it  were  void;  but  the  language  was  of  course  used 
with  reference  to  the  circumstances  of  the  particular  case  then  under 
*650  consideration;  and  *the  judgment  of  this  court  in  the  case  or  cases 
formerly  before  it  was  rendered  as  though  the  verdict  were  not  void. 
The  Judgment  of  this  court  in  such  case  or  cases  was  that  the  defendant  should 
have  a  new  trial.  But  if  the  verdict  in  such  case  or  cases  was  void,  [abscriutely 
and  in  fact,]  then  the  defendant  was  virtually  acquitted;  for  as  he  bad  already 
been  once  in  Jeopardy,  he  could  not  again  be  put  in  Jeopardy.  If  he  had  been 
once  acquitted  of  the  offense  in  any  form,  either  by  the  direct  or  unmistakable 
avowal  of  the  verdict,  or  by  its  indirect  and  implied  legal  effect,  he  could  not 
afterwards  waive  such  acquittal,  nor  could  the  court  set  it  aside^  so  that  he  might 
again  be  tried,  or  might  again  be  put  in  Jeopardy.  A  defendant  can  nevei 
be  twice  put  in  Jeopardy  for  the  same  offense^  except  with  his  own  consent. 
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and  he  cannot  consent,  except  where  he  is  to  gain  apme  legal  beneSfc  or  nd- 
vantagp  by  snob  consent.  He  can  consent  to  a  new  trial»  or  to  being  again 
pat  in  jeopardy,  for  the  purpose  of  having  a  valid  verdict  against  him  set 
aside,  for  by  such  a  thing  he  gains  a  legal  advantage.  But  he  cannot  consent 
to  a  new  trial,  or  to  being  again  put  in  jeopardy,'  in  order  to  procure  the  set- 
ting aside  of  a  void  verdict,  for  by  such  a  thing  he  deriveB  no  legal  benefit 
whatever. 

"We  must,  then,  not  consider  said  verdict  as  void^  but  as  valid;  and  then 
comes  the  question,  what  does  it  mean?  What  sentence,  if  any,  should  be 
pronounced  upon  it?  We  cannot,  of  course,  grant  a  new  trial,  for  the  de- 
fendant does  not  ask  for  such  a  thing,  and  wecannot  again  place  him  in  jeop- 
ardy against  his  consent.  We  must  therefore  construe  tlie  veidiot  as  best 
we  can,  and  determine  wliat  sentence,  if  any,  it  will  require.. 

"Now,  as  the  information  clearly  charged  the  defendant  with  being  guilty 
of  murder  in  the  first  degree,  and  as  the  Jury  in  their  verdict/  find  the  defend- 
ant guilty  in  manner  and  form  as  charged  in  the  information,*  there  can  be 
but  little  doubt  as  to  what  the  Jury  intended,  or  as  to  what  thererdict  means. 
But  the  court  also  charged  the  jury,  previously  to  their  finding  their  Terdlct, 
that  if  they  found  the  defendant  guilty  of  murder  in  tlie  first  degree^^he  form 
of  their  verdict  should  be  Just  as  the  Jury  afterwards  in  fact  used.  And  the 
court  also  gave  the  jury  a  written  form  of  verdict  for  murder  in  the  second 
degree,  and  also  for  eacli  degree  of  manslaughter.  This  makes  it  cleat  beyond 
all  doubt  what  the  jury  intended  to  find,  and  what  they  did  in  fact  find.  They 
in  fact  found  -the  defendant  guilty  of  murder  in  the  first  degree.  As 
^1  the  ^defendant  did  not  ask  for  a  new  trial,  the  court  did  not  err  in 
sentencing  him  as  for  murder  in  the  first  degree.  The  defendant 
waived  the  irregularity  in  the  form  of  the  verdict,  by  not  asking  for  a  new 
trial. 

"Before  closing  this  opinion,  we  might  say  that  we  adhere  strictly  to  the 
former  decisions  of  this  court  with  reference  to  verdicts  in  aurder  cases*  but 
we  do  not  think  that  such  decisions  control  this  case. 

"The  judgment  of  the  court  below  will  be  affirmed. 

<*Bbew]&b,  J.,  eonoorring. 

"HoRTON,  C.  J.,  (dissenting.)  I  dissent.  Since  the  explicit  declaration 
of  this  court  in  the  cases  of  State  v.  Reddick,  7  Kan.  *I48,  and  State  v.  Huber, 
S  Kan.  *447,  that  upon  the  trial  under  an  information  for  an  offense  where, 
by  law,  there  may  be  a  conviction  of  different  degrees  of  the  offense,  it  is  the 
duty  of  the  Jury,  if  they  convict,  to  specify  in  their  verdict  of  what  degree  of 
the  offense  they  find  the  defendant  guilty,  there  is  no  reasonable  excuse  for  a 
trial  court  to  accept  a  verdict,  in  a  capital  case  like  the  foregoing,  of  *guilty 
as  charged.*  If  a  defendant  obtains  an  unjust  advantage  by  such  a  verdict, 
it  is  the  fault  or  carelessness  of  the  trial  court,  or  of  the  prosecuting  attorney. 
While  I  do  not  think  such  a  verdict  void,  or  a  nullity,  yet  I  am  of  the  opinion 
that  the  verdict  must  speak  for  itself,  and  that  we  cannot  go  to  the  evidence 
or  the  instructions  to  ascertain  its  meaning.  Under  such  a  verdict,  it  seems 
to  me  that  the  punishment  to  beinfiicted  ought  to  be  for  the  lowest  degree  of 
the  offense  included  in  such  a  flndinjg,  rather  than  the  highest.  Especially 
do  I  think  that  this  ought  to  be  the  rule,  where  the  highest  degree  of  the  offense 
demands  the  infliction  of  the  death  penalty.  I  am  unwilling  to  say  that  the 
defendant  must  die  upon  the  verdict  rendered." 

It  will  be  noticed  that  the  coort  in  its  opizuon  virtually  assumed 
that  the  verdict  upon  which  the  defendant  was  sentenced  was  not 
void ;  and  as  counsel  for  the  defendant,  And  the  dissenting  chief  jus- 
tice, admitted  that  the  verdiot  was  not  yoid,  this  course  seemed  to  be 
v.  24k— 30 
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entirely  proper.  It  would  have  been  nseless  indeed  to  discnee  what 
was  already  admitted.  The  court,  however,  attempted  in  the  opin- 
ion to  show  that  this  court  had  not  in  its  previous  decisions  held  that 

such  verdicts  are  void,  but  that,  in  effect,  it  bad  really  held  that 
*652     *they  are  valid ;  and  then  follows  in  the  opinion  of  the  court 

the  following  words,  to- wit:  ''We  most,  then,  not  consider 
said  verdict  as  void,  but  as  valid;"  and  why  shoald  we  not  consider 
all  such  verdicts  as  valid,  until  properly  set  aside  for  irregularity? 
Such  a  verdict  is  a  general  finding  against  the  defendant  of  every 
fact,  and  of  everything  stated  or  charged  against  him,  in  the  infor- 
mation; and  in  the  present  case  the  information,  clearly  and  beyond 
all  question^  charges  the  defendant  with  committing  murder  in  the 
first  degree.  In  this  state  a  defendant  can  be  convicted  only  of  what 
he  is  in  terms  charged  with ;  and  the  information  or  indictment  must 
set  forth  **the  facts  constituting  the  offense"  with  which  he  is  charged, 
and  this  must  be  done  ''in  plain  and  concise  language,  without  repeti- 
tion. **  Crim.  Code,  §  108.  If  it  be  desired  that  the  defendant  shall 
be  convicted  of  murder  in  the  first  degree,  the  indictment  or  informa- 
tion must  charge  that  offense  against  him,  and  mnst  ut  forth  the  facts 
constituting  such  offense.  An  ordinary  common-law  indictment  for 
murder  would  not  be  suflScient  in  this  state  for  murder  in  the  first 
degree.  In  this  our  laws  differ  from  the  laws  of  some  of  the  other  states. 
Of  course,  in  states  where  a  common -law  indictment  issufScient  for 
murder  or  felonious  homicide  in  all  its  degrees,  and  such  an  indict- 
ment is  used,  it  would  be  absolutely  neeessary  that  the  jury  should 
find  the  degree  of  which  they  believed  the  defendant  to  be  guilty;  for 
no  court  could  know,  from  a  general  verdict  of  guilty,  and  from  aa 
ordinary  common-law  indictment  for  murder^  that  murder  in  the  first 
degree  was  intended  to  be  found  by  the  jury.  But  where  the  indict- 
ment or  information  is  required  to  state  the  facts  constituting  the  of- 
fense, as  in  this  state ;  and  when  the  indictment  or  information  does 
set  forth  the  facts,  and  charges  murder  in  the  first  degree,  as  the  in- 
formation in  this  case  does;  and  where  it  states  facts  which  undoubt- 
edly constitute  murder  in  the  first  degree,  as  the  information  in  this 
case  does;  and  the  jury  then  find  '*  the  defendant  guilty  in  manner 
and  form  as  charged  in  the  information," — they  unquestionably,  by 

all  rules  of  language  and  of  interpretation,  find  the  defend- 
*653     ant  ^guilty  of  committing  murder  in  the  first  degree.     There 

can  be  no  escape  from  this  conclusion.  And  there  is  no  ne- 
cessity for  going  elsewhere  than  to  the  verdict  and  the  information  to 
know  this;  although,  in  the  present  case,  other  portions  of  the  record 
also  show,  and  show  beyond  all  question,  that  the  jury  intended  to  find 
the  defendant  guilty  of  murder  in  the  first  degree.  In  all  cases  where 
a  pleading  states  the  facts,  a  general  finding  thereon,  and  in  favor  of 
its  truth,  is  equivalent  to  full  special  findings  of  the  truth  of  all  the 
facts  set  forth  and  alleged  therein.  In  the  present  case  the  general 
verdict  of  "guilty  in  manner  and  form  as  charged  in  the  inf<Nrmation  "* 
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18  equivalent  to  fall  special  fiiidingB  agaipst  the  cUfendant  of  all  tbe 
faotft  stated  or  alleged  against  him»  and  thai  be  is  guiltji  of  everything 
charged  against  him  in  the  information.  And  he  is  charged  mth 
committing  murder  in  the  first  degree*  With  respect  to  the  ^ect  of 
general  findings  in  civil  cases,  secf  Ensggs  v.  Mastin,  9  Ean.  *5^2; 
Bixby  V.  Bailey,  11  Ran*  *369;  Winstead  v.  Standeford,  31  Kan. 
*270.  With  respect  to  general  verdicts  in  criminal  cases,  see  Carlton 
T.  Com.,  5  Mete.  683;  Com.  v.  fiirdsall,  69  Pa.  St.  483;  State  v. 
Toller,  84  Conn.  383;  Dean  v.  State,  43  Ga«  318.  Many  other  cases 
might  be  cited,  bat  these  are  deemed  to  be  safB.cient. 

Assuming,  tben,  that  Uie  verdict  in  the  present  case  is  not  void,  or 
waiving  that  question  for  the  present,  what  should .  the  court  below 
have  done  in  the  case  ?  That  the  verdict  i&  irregular  in  not  stating 
specifically  (as  required  by  section  389  of  the  Criminal  Code)  that 
the  defendant  was  guilfy  of  murder  in  the  first  degree  (just  what 
it  in  fact  did  state  in  generai  term«> must  be  admitted;  and. if  the  de«* 
fendant  had  asked  for  a  new  trial,  on  the  ground  of  such  irregularity, 
the  eoqrt  below  should  and  would  unquestionably  have  granted  it. 
That  a  new  trial  will  be  granted  under  such  circumstances  is,  in  effect, 
the  sum  and  aubstance  of  nearly  all  tbe  decisions  upon  tbis  question. 
In  quite  all  the  cases  involving  this  question,  tbe  defendant  asked 
for  a  new  trial,  and  the  appellate  court  simply  ordered  that  it 
*654  should  be  granted  him.  State  v.  *Beddick,  7  Ean.  *144,  and 
cases  there  cited;  State  v.  Huber,  8  Ean.  *447.  And  it  has 
seldom  happened  that  any  court  has  awarded  a  new  trial  against  the 
wishes  of  the  defendant,  or  without  bis  consent,  and  such  a  proceed* 
ing  is  (or  rather  would  be  if  resorted  to)  against  all  reason,  and 
against  nearly  all  authority.  Even  the  eases  of  Dick  v.  State,  3 
Ohio  St.  89,  and  Hogan  v.  State,  80  Wis.  438,  so  confidently  relied 
on  by  tbe  defendant,  do  not  show  that  the  defendant  did  not  ask  for 
a  new  trial.  Besides,  in  both  of  these  cases,  the  decisions  of  tbe 
appellate  courts  were  against  the  trial  courts,  by  divided  appellate 
courts,  and  by  a  bare  majority  of  the  judges  in  each  of  the  appellate 
courts.  In  the  Ohio  case  both  IUnnbt  and  Thubman,  tbe  ablest  of 
tbe  judgesi  dissented  from  the  decision  of  the  other  three  judges.  In 
the  Wisconsin  case  the  indictment  did  not  show  that  the  defendant 
was  guilty  of  murder  in  the  first  degree,  nor  even  show,  by  apt  and 
proper  averments,  what  the  degree  of  the  offense  was  af  which  it  at- 
tempted to  allege  that  the  defendant  was  guilty. 

It  may  be  that  in  some  cases  the  appe\\^te  court,  after  setting  aside 
a  judgment  at  the  defendant's  request^  %V\icto  ^uAgoaent  was  not  woid, 
but  only  voidable,  would  have  the  pow^y      c%<^  ^  ^^^  ^™^*  aitbongh 
the  defendant  had  not  asked  for  it  i^  ^  V)  *^,oVVt^  \>Aow,  anA  aome  oi 
the  authorities  would  seem  to  indica^^  Va^     twvi^^%^^  ^^  ^^^^»  ^^^ 
upon  this  question  we  do  not  now  d  ^\    kJ^  \<^^^^  ^-^^  oi^mion-     ^ 
judgment,  however,  rendered  upon^^^  V>  ^Q    o'^'^'^'^^^^^l^^ 


solutely  void  verdict,  or  upon  anytK^3\  .J    ai  J^ 
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would  be  itself  ToicL  A  jadgmant  rendered  npon  a  void  thing  would 
be  viriaally  rendered  upon  nothing;  it  would  be  given  without  juris- 
dietion,  and»  himng  nothing  to  stand  upon,  would  itself  be  Toid*  And 
here  I  would  reiterate  the  substance  of  what  wm  said  in  the  former 
opinion  of  this  court  in  this  ease  donceming  jeopardy.  That  state* 
ment  concerning  jeopardy  in  the  former  opinion  might,  in  some  cases^ 

need  explanation,  but  generally  it  will  be  found  to  be  correct. 
*656     A  defendant  can  never  be  put  in  jeopardy  a  *second  time  for 

the  same  offense,  except  with  his  own  consent;  and,  generally, 
he  can  consent  only  where  be  obtains  some  legal  benefit  by  consent- 
ing. And  jeopardy  always  commences  in  all  cases  at  least  as  early 
as  the  final  submission  of  the  case  to  the  jury,  unless  some  unfore- 
seen event,  not  under  the  control  of  the  court  or  the  prosecution,  in- 
tervenes, and  presents  a  reasonable  barrier,  in  the  due  administra-^ 
tion  of  justice,  to  the  rendering  of  a  legal  verdict,  and  such  a  verdict  | 

is  not  rendered.    In  the  present'  ease,  nothing  intervened  to  reason*  I 

ably  prevent  a  legal  and  valid  verdict  from  being  given.  No  person 
connected  with  the  oourt  or  with  this  case  became  sick  or  absent, 
and  the  jury  did  not  fail  to  agree  upon  a  verdict.  A  verdict  was  in 
fact  rendered,  and  nothing  probably  prevented  this  verdict  from  be- 
ing made  regular  in  every  respeeti  except  an  terror  of  the  court  below 
in  inslaructing  the  jury.  And  so  far  as  the  record  of  this  case  shows, 
the  defendant  has  never  yet  oonsented  to  be  again  put  in  jeopardy, 
or  to  be  again  tried  for  the  same  offend.  He  did  not  object  to  the 
verdict,  or  ask  to  have  it  set  aside,  but  merely  objected  to  being  sen- 
tenced upon  it  as  for.murderin  the  first  degree.  Nor  did  he  consetit 
to  a  disoha'sge  of  the  jury.  Indeed,  be  has  not  done  anything  in  the 
court  below  which  might  reasonably  be  construed  into  a  waiver  of  his 
right  to  plead  "once  in  jeopardy. **  On  the  oral  argument,  however, 
of  tbe^present  motion  for  a  rehearing  of  the  case  in  this  court,  the 
defendant's  counsel  asked  for  a  new  trial.  And  this  appears  to  be 
the  only  consent  that  the  defendant  has  ev^  given,  either  expressly 
out  impliedly,  to  be  again  placed  in  jeopardy,  or  for  a  new  trial.  We 
shall  not,  howcrver,  in  this  place  consider  his  right  to  now  ask  for  a 
new  trial;  but  shall  here  consider  the  question  whether  the  court  be- 
low erred  in  rendering  the  judgment  which  it  did  upon  the  verdict  of 
the  jury.  Assuming  that  the  verdict  is  not  void,  then  the  only  rea- 
sonable judgmeiit  that  could  be  rendered  in  the  case  would  be  for 
either  the  highest  or  the  lowest  offense  included  and  charged  in  the 

information.  There  can  be  no  good  reason  for  selecting  any 
*656    intermediate  offense  charged,  upon  which  or  for  *which  to 

sentence  the  defendant.  Murder  in  the  first  degree  is  the  high- 
est offense  charged  in  the  present  information,  and  a  simple  assault 
is  the  lowest.  If  it  were  possible  for  a  person  to  commit  an  attempt 
to  commit  an  assault,  then  that  would  be  the  lowest ;  but  we  suppose 
that  such  a  thing  is  impossible,  for  an  assault  is  itself  only  an  at- 
tempt to  commit  some  other  offense. 
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The  inf ormatioii  Qnddr  consideration  cbarges  tiie  offense  of  murder 
in  the  first  degree;  bat  io  thie  single eharge are alsoinoluded  murder 
in  the  second  degree,  manslaoghter  in  four  degrees,  assault  with  intent 
to  commit  each  of  those  offenses,  assault  with  intent  to  eommit  "great 
bodily  injury,  assauH  and  battery,  and  a  simple  assault.  Under  the 
information;  the  jury  might  have  found  the  defendant  guilty  of  any 
one  of  these  offenses.  See  State  v.  O'Eane,  28  Kan.  *344,  for  a  case 
where  a  defendant  was  found  guilty  of  assault  abd  battery  under  an 
information  charging  murder  in  the  first  degree.  In  finding  the  de- 
fendant guilty  of  any  one  of  tiiese  offenses,  the.  jury  must  necessarily 
find  him  guilty  of  all  the  lowipr  offenses  necessarily  included^  in  the 
higher ;  and  a  general  verdict  of  guilty  as  oiharged  in  the  information 
IB  necessarily  a  yerdict  that  hie  is  guilty  of  every  offense  charged,  or 
included  in  the  •  information*  Soch  a  verdict,  mast  surely  be  a  ver« 
diet  that  the  defendant  is  guilty  of  murder  in  the  first  degree,  and, 
though  irregular,  it  will  sostain  a  sentence  for  mnrder  in>  the  fiinrt 
degree;  but,  if  it  will  not,  then  it  most,  necjessarily  ho  void,,  bo  as  not 
to  sustain  any  sMttence,  or  else  it  miust  be  capable  of;  snjataining  a 
sentence  for  a  simple  assault  only,-^the  lowest  offense  charged  in 
the  information;  and  in  either  case  the  prsseot  bentence^  and.  the 
present  imprisonment  qt  the  defendant  in  the  penitentiary^  must  be 
illegal  and  void,  and  habeas  corpus  is  a  proper  reniedy-  for  his  dis^ 
cjiarge^  If  the  verdict  is  void,  or  if  it  wUI  epstain  a  sentence  only 
for  the  lowest  offense  charged;in '  the  information^  which  is  a  simple 
assault,  then  he  ought  to  be  released  from  thas  penitentiary  on  hahWB 
corpusi  for  be  cannot  be  legally  imprisoned  in  the  penitentiary 
*667  on  a  void  verdict,  or  for  a  simple  assanlt,  or  even  for  an  *ae4 
sault  and  battery.  The  court  haiano  forisdiction  to  imprison 
him  in  the  penitdntiary  in  such  a  case.  But  in  his  osiginftL  brief  fil^d 
in  thisconrt  he  asked  to  be  sentenced  >for  manalaugh tor  in  (the  fourth 
degree.  According  to  the  argument  made  in  this  case  on  the  motion 
for  a  rehearing,  he  not  only  asked  this  in  this  conrt,  but  he  had  also 
asked  it  in  the  court  below  at  the  time  he  was  sentenced.  Now,  why 
did  he  not  ask  to  be  sentenced  for  a  simple  assault  only,  or  for  an 
assault  and  battery,  or. for  an  assanlt  with  the  intent  to  commit  some 
one  of  the  other  offenses  charged  in  the  information  ?  Why  did  be 
not  ask  to  be  sentenced  for  an  offense  lower  than  manalaughter  in  the 
fourth  degree?  Why  did  he  ask  to  be  sentenced  for  so  high  an  of* 
fense,  when,  according  to  his  own  theory,  he  cannot  legally  be  sen- 
tenced for  anything  higher  than  a  simple  assault, — the  lowest  offense 
charged  in  the  information?  Clearly,  if  the. verdict  is  sufficient  to 
sustain  a  sentence  for  manslaughter  in  the  fourth  degree,  it  is  suf- 
ficient to  sustain  a  sentence  for  murder  in  the  first  degree.  In 
the  cases  of  Fitzgerrold  v.  People,  87  N.  Y.  418,  and  Kennedy  v. 
People,  89  N.  T.  245,  the  court  of  appeals  of  New  York  held  that 
such  a  verdict  would  sustoin  a  sentence  for  murder  in  the  first  de- 
gree.    In  the  case  of  Johnson  v.  Com.,  24  Pa.  St.  886,  the  supreme 
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ooar t  of  PeBBBylvania  h«Ul  that  booh  a  verditft  would  aastain  a  sen- 
teace  for  murder  in  the  aeoond  degree^  wkiehwas  the  highest  offense 
charged  in  Ae  indictments  In  this  last  caae  eited  the  court  aay,  in 
their*  opinion,  that  "the  oasea  of  Com.  y.  Earle,  1  Whart.  5d&,  and 
Com.  V.  Miller,  Lew.  Dig.  Grim.  Law,  898,  401,  ahow  that  whero  the 
indictment  charges  the  marder  to  have  been  perpetrated  'by  means 
of  poison;'  or  <  by  lying  in  wail,'  a  verdict  of  'goilty  in  manner  and 
form  as  the  prisoner  stands  indicted,'  does  *aseertain*  the  mnrder  to 
be  of  the  first  degree.^  Page  889*  In  the  case  of  Conkey  v.  People, 
5  Parker,  Grim.  B.  32,  it  was  held  that  a  verdict  finding  "the  pris- 
oner* at  the  bargnilty  of  the  offense  charged  in  the  indictment**  would 
sustain  a  sentence  for  the  highest  grade  of  the  offense -charged, 
*6d8  The  case  of  Harman  v.  Gom*^  *12  Serg.  <k  B.  69,  is  to  the  same 
«ffect%  Indeed,. the  authorities  are  generally  to  this  effect; 
and  this  is  so,  even  where,  the.  different  offenses  are  charged  in  differ- 
ent counts.  Whart.  Grim.  Law,  {§  817&T 3178,  418,  3208,  3297. 
And  while  the  eotirt  will  generally,  upon  a  general  verdict  of  guilty, 
sentence  for  the  highest  grade  of  the  offense,  eharged  in  any  count  of 
the  indictment,  yet  it  may  in  some  eases  impose  a  distinct  sentence 
upon  each  count  of  the  indictment.  Gom.  v.  Birdsall,  69  Pa.  St.  482. 
See,  also,  the  cases  heretofore  cited  with  respect  to  general  verdicts 
in  criminal  cases. 

The  verdict  in  the  present  case  was  unquestionably  intended  by 
the  jury  to  be  a  verdict  for  murder  in  the  first  degree;  and,  if  the 
defendant  was  dissatisfied  with  it,  he  eould  have  had  it  set  aside,  and 
a  new  trial  granted,  merely  by  asking  for  it.  But  he  refused  to  ask 
for  it,  and  in  so  doing  took  a  risk  which  no  person  charged  with  mur- 
der in  the  first  degree,  and  convicted,  and  liable  to  be  sentenced 
upon  the  verdict  to  suffer  death  for  his  crime,  should  ever  take.  But 
this  may  perhaps  seem  like  mere  elap^trap^  to  speak  of  death  as  a 
punishment  for  murder  in  the  first  degree;  for  no  person  has  ever 
yet  been  executed,  under  our  present  laws,  for  murder  in  any  degree, 
and  probably  no  person  ever  will  be»  Our  present  laws  upon  this 
subjeet  have  been  in  force  for  nearly  nine  years.  Gomp.  Laws  1879, 
p.  762,  §§  259*262.  The  decisions,  however,  in  the  eases  of  State 
V.  Beddick,  7  Ean^  *14S,  and  State  v.  Huber,  8  Kan.  *447,  were  ren- 
dered under  our  former  laws,  when  defendants,  who  were  properly 
convicted  and  sentenced  for  murder  in  the  first  degree,  were  executed. 

The  defendant,  by  his  counsel,  now  asks  and  urges  thai  this  court 
shall  set  aside  the  judgment  of  the  court  below,  and  grant  him  a  new 
trial;  and,  if  the  new  trial  cannot  be  granted,  he  still  urges  that  we 
shall  set  aside  the  judgment  of  the  boart  below,  so  as  to  place  the 
defendant  back  in  the  same  situation  and  condition  in  which  he  was 
prior  to  the  rendering  of  such  judgment,  and  subsequent  to  the  ren- 
dering of  the  verdict;  and  he  urges  this  upon  the  ground, 
^^669  among  others,  *that  the  court  below  failed  to  inform-  him  of 
the  x'erdict  of  the  jury,  and  to  ask  him  whether  be  had  any 
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legal  cause  to  sfaow  why  judgment  shonid  hot  be  pronbtmoed  agaitist 
him.  It  is  true  that  the  record  fails  to  show  that  this  was  done« 
The  record  shows  t&at  the  defendant  excepted  to  the  sentence,  on  tbe 
gronnd  that  the  verdict  was  not  safflcient  to  sustain  such  a  sentence; 
but  it  does  not  in  any  other  manner  show  that  ihe  defendant  was  in« 
formed  as  to  what  the  verdict  was,  or  that  he  had  any  opportunity 
extended  to  him  to  show  cause  why  judgment  should  not  be  pro- 
nounced against  him.  We  have,  with  great  doubts  and  many  mis- 
givings, come  to  the  conclusion  io  grant  this  last  request  of  tbe  de« 
fendant.  The  authorities  seem  to  sustain  such  a  course.  See 
Dodge  V.  People,  4  Neb.  221,  23S;  Keech  v.  State,  15  Fla.  592,  609; 
James  v.  State,  45  Miss.  572,  580 ;  Perry  v.  State,  43  Ala.  21;  Saf<> 
fordv.  People,  1  Parker,  Grim.  B«  474,  476;  Messrner  v.  People,  45 
N.  Y.  1;  Hamilton  v.  Com.,  16  Pa.  St.  1S9;  Dougherty  v.  Com.,  69 
Pa.  St.  286. 

We  wish  to  confine  this  decision  within  the  particular  facts  and 
circumstances  of  this  case.  Therefore,  such  decision  will  be  as  fol- 
lows :  Where  a  defendant  is  charged  on  information  with  committing 
murder  in  the  first  degree,  and  '*the  jury  find  the  defendant  guilty 
in  manner  and  form  as  charged  in  the  information,''  without  other- 
wise stating  tbe  degree  of  the  offense  of  which  they  find  him  guilty, 
and  no  motion  for  a  new  trial  is  made,  and  the  court  sentences  him 
as  for  murder  in  the  first  degree,  and  ihe  record  of  the  case  does  not 
show  that  he  was  informed  by  the  court  of  the  verdict  of  the  jury, 
and  asked  whether  he  had  any  l^al  cause  to  show  why  judgment 
should  not  be  pronounced  against  him,  it  will  be  held  by  the  supreme 
court  that  the  judgtlient  of  the  court  below  must  be  set  aside,  and  the 
cause  remanded,  with  the  order  that  the  defendant  be  again  taken 
before  the  court  below  for  sentence  and  judgment,  and  for  such  other 
and  further  proceedings  as  may  be  properly  bad  in  the  case;  and 
that,  before  sentence  or  judgment  shall  be  again  pronounced 
*660  against  him,  "^he  shall  '*be  informed  by  the  court  of  the  ver- 
dict of  the  jury,  and  asked  whether  he  have  any  legal  cause  to 
show  why  judgment  should  not  be  pronounced  against  him."  Comp. 
Laws  1879,  p.  761,  §  248. 

The  effect  of  this  decision,  we  think,  will  be  that  the  defendant  will 
obtain  a  new  trial  in  the  court  below.  The  judgment  of  the  district 
court  will  be  reversed  as  above  indicated,  and  the  defendant  will  be 
returned  from  the  penitentiary,  and  delivered  over  to  the  jailer  of 
Allen  county^  there  to  abide  the  further  order  of  that  court* 

HoBTON,  0.  J.  I  concur  in  the  order  reversing  the  judgment  of  the 
district  court,  but  do  not  concur  in  all  ^^o  vv^nvs  expressed  by  my  as- 
sociates. This  order  gives  the  defen^  l  o^i^ottviniiy,  under  section 
276  of  the  Criminal  Code,  to  apply  f  ^^  ^fi^^  ^*^'  ^  *^^^  applica- 
tion  can  be  made  at  any  time  before  ^^  *  YO^tv^i*^  "^^  under  the  decis- 
ions in  State  v.  Reddick,  7  Kam  ♦:|^4\^^P^^\i,v^v-HuY»t,^  Tian. 
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*447y  even  as  interpreted  (and  in  my  opinion  restricted  and  modified) 
by  the  remarks  ol  my  associates,  the  district  court  will  be  in  daty 
boand,  upon  a  motion  foir  a  new  trial  by  defendant,  to  grant  another 
trial.  On  the  original  presentation  of  this  case  to  this  conrt,  I  said 
that  I  did  not  think  the  jndgment  ought  to  stand;  bat  at  that  time  it 
seemed  to  me  that  punishment  might  be  inflicted  upon  the  defendant 
for  the  lowest  degree  of  the  offense  included  in  the  finding  of  the  jury. 
There  are  some  authorities  to  that  effect.  A  more  caref  ol  considera- 
tion  of  the  whole  subject,  since  the  reargament  "before  us,  leads  me  to 
have  grave  doubts  of  the  validity  of  the  verdict  to  sustain  any  judg- 
ment.  Aside  from  the  decisions  of  a  few  states,  the  reasoning  of  which 
is  in  conflict  with  the  views  of  this  court  expressed  in  State  v.  Beddiok, 
iupra,  and  State  v.  Huber,  supra^  the  weightof  authority  seems  to  me 
to  be  in  favor  of  the  doctrine  that  where  the  statute  requires  a  designa* 
tion  of  a  degree,  or  the  assessment  of  a  punishment,  a  general  verdict 

of  "'guilty  as  charged/'  without  such  designation  or  assessment, 
*661    is  a  nullity,  or  at  least  so  defective  and  'uncertain  that  no  sen* 

tence  can  be  rendered  thereon.  Whart.  Grim.  Law»  §  3196; 
Bish.  Grim.  Law,  §  678;  1  Bish.  Grim.  Proc.  §  84S.  and  the  cases 
cited  therein ;  Hogan  y*  State»  80  Wis.  487 ;  Gobia  v.  State,  16  Ala. 
781;  Dick  v.  State,  8  Ohio  St.  89. 

Bbbwbb,  J„  (eoneurring^)  I  concurred  in  the  decision  of  this  case 
in  the  first  instance,  and  did  so  for  reasons  stated  in  the  present  opin* 
ion  written  by  Mr.  Justice  Valbntinb.  The  opinion  in  the  Beddick 
Case  never  seemed  to  me  right.  I  concurred  in  following  it  in  the 
Huber  Gase,  upon  the  ground  ot  $tare  decisis.  But»  where  an  infor- 
mation alleges  certain  facts,  a  general  verdict  seems  to  me  equiva- 
lent  to  a  finding  that  all  those  facts  are  true.  Suppose,  to  this  in- 
formation, defendant  had  pleaded  '"guilty,"  what  would  such  plea  ad- 
mit, and  what  sentence  could  be  pronounced?  When  the  plea  is 
""not  guilty,"  and  the  jury  find  that  he  is  guilty,  is  not  that  finding 
as  broad  and  comprehensive  as  a  plea  of  guilty?  But  I  do  not  care 
to  discuss  the  question.  I  wish  simply  to  state  the  reasons  for  my 
concurrence.  I  am  willing  to  abide  by  the  decisions  in  the  Beddick 
and  Huber  Gases  whenever  the  exact  question  in  them  is  presented, 
but  I  think  that  going  a  step  beyond  would  be  simply  heaping  error 
on  error. 

I  also,  with  some  hesitation,  concur  in  the  order  setting  aside  the 
judgment,  and  remanding  the  defendant  for  a  new  sentence.  I  think 
that  the  section  of  the  statute  referred  to  is  obligatory ;  that  it  is  er- 
ror to  disregard  it ;  and  that  the  fact  that  the  defendant  was  informed 
of  the  verdict,  etc.,  should  appear  upon  the  record.  If  the  record 
was  perfectly  silent  in  this  respect^  the  question  would  not  be  ao 
doubtful ;  but  it  is  not  a  very  strained  inference  from  its  language  to 
hold  that  he  was  informed  of  the  verdict,  and  given  an  opportunity 
to  show  cause  why  judgment  should  not  be  pronounced.    Stilly 


thiais  ft  giave  offense,  and  the  panieiiiBeBttbe  higfaest-fcnovntothe 
law,  it  IB  probably  right  that  the  order  be  made  setticR  asid*  the 
jadgmeni. 


*66a  "8.  B.  CiBTWBiaHT  V.  8.  8.  MoFaddbn.* 

JanuaiT  Term,  1881. 

I.  Qoleting  Title :  Petition  under  Section  6M  of  Code.  A  petition  which 
alleges  that  the  plaintiff  "  has  the  legal  title  to,  and  is  in  the  peaceable  poe- 
seraion  of.  the  property  lo  oontroversy,"  describing  it,  and  tbat  the  de- 
fendant "seta  up  and  olaims  an  estate  and  Internet  in  and  to  said  pramlBee 
adverse  to  the  estate  and  int«reat  of  the  said  plaintiff  bo  as  af  oreenid, "  and 
then  prays  that  tbedefendant  "maybe  compelled  to  show  his  said  title,  and 
that  it  maj  be  determined  to  be  null  and  void  as  against  the  said  title 
of  the  plaintitr,"  will  be  held  sufficient,  under  section  594  of  the  Civil 
Code,  (Comp.  Laws  1879,  p.  683.)  wben  such  peUtfon  is  attacked  hy  an 
objection  to  the  introduction  of  any  evidence  under  It. 

8.  PosflflSBion :  Finding.  Evidence  was  introduced  showing  that  U.,  who 
held  title  to  certain  lots  by  a  regular  chain  from  the  orlginul  patentee, 
took  possession  of  the  lots,  claiming  to  own  them,  plowed  around  them, 
frequently  went  upon  them,  offered  them  for  sale,  and  paid  taxes  on 
them,  and  they  had  apparently  never  been  in  theactual  possession  of  any 
other  person.  Seld,  that  such  evidence  is  sufllclent  from  which  a  find- 
ing may  be  made  that  M.  was  in  the  aotaat  posseaslon  of  the  lots. 

8.  Taxation :  Tax  Deed,  Valid  upon  Ita  Faoe.  A.  tax  deed  described  the 
property  which  It  purported  to  convey  as  "lots  numbered  431,  433,  435, 
437,  439,  441,  443,  445,  447,  449,  451,  458,  455.  457,  459,  461,  463,  465, 
467,  469,  471,  and  473,  on  Bucliannn  street,  in  the  city  of  Topeka,"  etc., 
and  showed  that  the  property  had  been  sold  in  bulk  for  the  taxes  due 
thereon.  Held,  that  such  tax  deed  is  not  void  upon  its  face,  as  showing 
that  separate  and  distinct  tracts  of  land  were  sold  In  bulk.* 

4.  :  Void  Dead.    But  evidence  outside  of  the  deed,  showing  that 

said  lots  are  in  two  separate  bodice,  separated  by  a  street,  rwiders  the 
tax  deed  void. 

5.  :  Becitals  in  Tax  Deed :  Bvidenoe.    And  it  Is  not  competent 

for  the  tax-deed  bolder  to  introduce  other  evidence  to  contradict  the  re- 
citals of  his  tax  deed,  and  thereby  show  that  the  lots  were  in  fact  not 
sold  In  bulk,  but  that  eadi  lot  was  sold  separately. 

6.  :  Tender  of  Taxes :  Quieting  Title.    In  an  action  to  quiet  title 

as  against  the  holder  of  a  tax  deed,  it  is  not  absolutely  necessaiy  that  the 
plaintiff  should,  in  aU  cases,  before  bringing  his  suit,  tender  to  the  tax; 
deed  bolder  the  amount  of  the  taxes  paid  by  lum. 

1  fee  Corbin  v.  Yaonx,  ania,  *iee,  and  notn.  'WieKMn  i.  HaxVva,  8C  Kan.  tW; 
BelB  V.  Bird,  81  Kan.  1«.  1  Pac.  Rap.  346;  T^U'rri.^ViW'n.®  "*-"'l^"-  B»»«l^ 
T.  Hudson,  Id.  101:  DouglaBS  v.  HuTin,;)0«t*Jlt»*  \(fi\«  v.  lleslat.Sl  Kan.  428, 
B  Pac.  Pep.  601.  '•**|69>'^ 

■Etoveral  tracts  or  lubdivislons  of  real 
form,  which  are  used  and  occupied  as  a 
atlon.  be  lilted  and  valued  together,  and 
■ideration,  and  as  a  itnele  parcel.  Dot 
Ml;  Hack  v.  Price,  B5£ui.  IM,  10  Pso. 


474  KA2I8A8  BEFOBT8. 

Error  from  Shawnee  diatriot  ooart« 

Aetion  brought  by  McFadden  against  Gariwrighti  to  qaiet  title  to 

certain  lots  on  Buchanan  street,  in  blocks  9  and  16»  in  King's 
*663    addition  to  the  city  of  Topeka.     Trial  by  the  court  *at  the 

January  term,  1880,  and  judgment  for  the  plaintiff. 

J.  G.  Sloneeker,  for  plaintiff  in  error. 

Since  this  is  apparently  an  action  brought  under  section  594  of  the  Codev 
the  plaintiff  must  allege  actual  possession.  If  not  in  actual  possession,  the 
petition  must  state  the  same  facts  as  a  former  bill  in  equity.  Douglass  v. 
Kuzum,  16  Kan.  515;  Entreken  v.  Howard,  Id.  551.  Simply  saying  that  the 
plaintiff  is  in  peaceable  possession  is  not  enough.  He  must  allege  actual  pos- 
session. The  petition  does  not  allege  a  tender  of  the  taxes  to  defendant. 
Sapp  V.  Morrill,  8  Kan.  *678;  Knox  v.  Dunn,  22  Kan.  *68d. 

The  court  below,  in  finding  for  the  plaintiff,  substantially  found  that  the 
plaintiff  was  in  actual  possession  of  the  lots  in  controversy.  The  proof  does 
not  justify  such  a  conclusion.    Code,  §  594;  Eaton  t.  Giles,  5  Kan.  *24. 

The  court  refused  to  receive  in  evidence  the  tax  deed  offered  by  defendant, 
on  the  ground  that  it  was  void  on  its  face,  as  showing  that  all  the  lots  had 
been  sold  together.  This  ruling  was  erroneous  for  two  reasons:  {a)  The 
petition  and  deed  both  show;  that  the  property  in  controversy  consists  of  town 
lots.  When  the  deed  was  offered  in  evidence  the  only  qi:^estion  to  be  decided 
was:  "Is  the  deed  void  on  its  face?"  If  not,  it  must  be  received  in  evidence. 
The  deed  does  not  show  on  its  face  that  all  the  lots  were  sold  together,  and 
that  was  the  only  objection  made  to  it.  It  is  in  the  form  prescribed  by  stat- 
ute, and  says  that  the  property  was  ''exposed  to  public  sale  in  substantial  con- 
formity with  all  the  requisitions  of  the  statute."  The  presumption  is  that 
the  officer  did  his  duty,  and  if  these  lots  should  have  been  sold  separately^  it 
ought  to  be  presumed  that  they  loere  sold  separately.  The  deed  nowhere  says 
that  they  were  sold  together.  The  statute  authorizes  several  tracts  of  land  to 
be  included  in  the  same  tax  deed,  and  It  nowhere  requires  that  the  deed  shall 
state  that  the  tracts  were  sold  separately.  Gen .  St.  c.  107,  §  115.  The  decision 
in  Hallos  Heirs  v.  Dodge,  18  Kan.  277,  was  before  the  passage  of  the 
*664  section  supra^  *{b)  But  the  deed  is  not  necessarily  void  on  its  face, 
even  if  it  should  be  held  to  show  that  all  the  lots  were  sold  together. 
The  lots  are  all  on  the  same  street,  and  it  may  have  been  entirely  proper  to  sell 
them  together.  There  is  nothing  in  the  deed  to  show  that  it  was  illegal  to 
sell  them  in  a  body.  In  the  case  of  Hall's  Heiis  v.  Dodge,  tfupra,  the  land 
was  in  different  sections  and  townships,  and  the  Bale  of  the  different  tracts  to- 
gether would  of  course  be  illegal ;  but  in  this  case  the  lots  are  all  on  the  same 
street,  and  it  may  he  that  they  were  legally  sold  together.  In  McQuesten  v. 
Swope,  12  Kan.  V32,  in  which  six  town  lots  were  sold  together,  this  court 
held  that  the  sale  might  or  might  not  be  good,  depending  on  circumstances. 
If  that  be  good  doctrine,  a  deed  showing  a  sale  of  several  lots  in  a  body  does 
not  "present  the  evidence  of  its  own  invalidity  on  its  face,"  and  consequently 
is  not  void  on  its  face. 

The  court  erred  in  refusing  to  allow  the  defendant  below  to  show  that  the 
lots  were  actually  sold  separately.  In  Hall's  Heirs  v.  Dodge  this  court  evi- 
dently recognizes  the  principle  that  extrinsic  evidence  may  bd  admitted  to  aid 
and  cure  a  tax  deed.  The  plaintiff  in  error  in  this  case  offered  to  Introduoe 
such  evidence,  but  the  court  refused  to  receive  it. 

Case  d  Moss,  for  defendant  in  error. 

As  to  the  first  error  assigned,  we  refer  to  section  594  of  the  Code,  under  which 
this  action  was  brought,  and  to  the  petition,  which  alleges  that  the  plaintiff 
*'  has  the  legal  title  to,  and  is  in  the  peaceable  possession  of, "  etc    All  the  cases 
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cited  to  show  this  error  do  not  sustain  connsers  view,  and  are  essentiaUy  dif- 
ferent from  the  present  ease.  In  regain  to  the  tender  of  taxes:  The  parties 
herein  differed  as  to  the  amount  really  due.  If  a  tender  was  necessary,  then, 
if  the  party  in  possession  should  tender  one  cent  less  than  the  amount  due, 
it  would  he  fatal  to  his  right  to  recover,  and  that,  too,  with  no  person  in  ex- 
istence to  definitely  ascert^  the  ampuntdue;  while  in  the  case  of  a  certificate 
the  county  treasurei.  could  so  determine,  and  the  legal  owner  could  pay  to 
him,  and  take  tk  receipt  that  would  he  final.    Mathews  v.  Buckingham,  22 

Kan.*166. 
*665      *The  finding  that  the  plaintiff  below  was  in  actual  possession  of  the 
lots  in  controversy  is  Justified  by  the  evidence.    Eaton  v.  Giles,  5 
Kan  *29;  O'Brien  v.  Oreitz,aO  Kan.  *202;  Douglass  v. Nuznm,  16  Kan. 515. 

As  to  the  proposition  that  the  tax  deed  offered  in  evidence  was  not  void  upon 
its  face,  or»  if  void,  not  incurably  so.  We  contend  that  the  deed  conclusively 
shows  that  all  these  lots  were  bid  off  by  the  county  treasurer  for  $26.86.  The 
deed  says  so,  and  we  see  no  reason  to  doubt  it.  All  this  property  sold  for  that 
sum  in  bulk,  and,  while  it  may  be  that  several  tracts  of  land  may  be  conveyed 
in  one  deed,  yet,  if  that  is  done,  each  tract  should  be  stated  separately,  and  aU 
the  fads  recited  as  to  each  tract  conveyed.  Suppose,  that  the  testimony  of- 
fered by  plaintiff  in  error  should  show  that  they  had  been  sold  three  at  a  time, 
or  one  at  a  time,  how  could  that  h^p  a  deed  that  ledtes  a  different  state  of 
facts?  If  the  plaintiff  in  error  demands  a  deed  that  shall  recite  all  those 
things  claimed  by  him,  and  they  are  foots,  he  can  go  to  the  proper  officer  and 
have  one  made  to  him,  or  he  could  have  done  so.  Douglass  v.  Kuzum,  16 
Kan.  525.  In  order  that  the  ruling  in  McQuesten  v.  Swope,  12  Kan.  32, 
should  apply,  the  tax  deed  should  show  on  its  face  that  all  the  lots  in  ques- 
tion are  in  one  block,  which  it  does  not. 

The  plaintiff  in  error  chose  to  rely  upon  the  recitals  in  this  deed,  which  are 
conclusive,  and  ought  not  to  be  attacked  by  him  at  least. 

Yalbntinb,  J.  This  was  an  action  brought  by  S.  S.  MoFadden 
against  S.  S.  Gartwrigbt,  to  quiet  title  to  certain  city  lots  in  King's 
addition  to  the  city  of  Topeka.  McFadden  held  by  a  regular  chain 
of  title  from  the  original  patentee.  Oartwright  claimed  under  a  tax 
deed.     The  tax  deed  reads  as  follows: 

Know  all  men  by  these  presents,  that  whereas,  the  following  described 
real  property,  viz.,  lots  Nos.  431,  483,  485,  487,  439,  441,  443,  445,  447,  449, 
451,  458,  455, 457,  459,  461,  463,  465,  467,  469,  471,  and  473,  on  Buchanan 
street,  city  of  Topeka,  situated  in  the  county  of  Shawnee,  and  state  of  Kan- 
sas, were  subject  to  taxation  for  the  year  1874;  and  whereas,  the  taxes 
^666-  assessed  upon  said  real  property  for  the  year  atfore^said,  remained  due 
and  unpaid  at  the  date  of  the  sale  hereinafter  mentioned;  and  where- 
as, the  treasurer  of  said  county  did,  on  the  seventh  day  of  September,  1875, 
by  virtue  of  authority  in  him  vested  by  law,  at  the  sale  begun  and  publicly 
held  on  the  first  Tuesday  of  September,  1875,  expose  to  public  sale,  at  the 
county-seat  of  said  county,  in  substantial  conformity  with  all  the  requisi- 
tions of  the  statute  In  such  case  made  and  provided^  the  real  property  above 
described,  for  the  pa3rment  of  taxes,  interest,  and  costs  then  due  and  remain- 
ing unpaid  upon  said  property;  and  whereas,  at  the  place  aforesaid,  said  prop- 
erty could  not  be  sold  for  the  sum  of  twenty-one  dollars  and  eighty-six  cents, 
being  the  whole  amount  of  tax  and  charges  thereon,  the  same  was  bid  off  for 
that  amount  by  the  county  treasurer  for  said  county;  and  whereas,  on  the 
seventh  day  of  July,  1876,  Daniel  Harris,  of  the  county  of  Adams  and  state 
of  Illinois,  having  paid  into  the  county  treasury  of  the  county  first  aforesaid 
the  sum  ^twenty-six  dollars  and  fifty-five  cents,  being  equal  to  the  cost  of 
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Error  from  Shawnee  diatriot  ooari 

Aetion  brought  by  McFadden  against  Gariwrigbt»  to  qaiet  title  to 

certain  lots  on  Buchanan  street,  in  blocks  9  and  16,  in  King's 
*663     addition  to  the  city  of  Topeka.     Trial  by  the  court  *at  ^e 

January  term,  1880,  and  judgment  for  the  plaintiff. 

J.  O.  Sloneeker,  for  plaintiff  in  error. 

Since  this  is  apparently  an  action  brought  under  section  594  of  the  CodSp 
the  plaintiff  must  allege  actual  possession.  If  not  in  actual  possession,  the 
petition  must  state  the  same  facts  as  a  former  bill  in  equity.  Douglass  y. 
Nuzum,  16  Kan.  515;  Entreken  v.  Howard,  Id.  551.  Simply  saying  that  the 
plaintiff  is  in  peaceable  possession  is  not  enough.  He  must  allege  aetual  pos- 
session. The  petition  does  not  allege  a  tender  of  the  taxes  to  defendant. 
Sapp  V.  Morrill,  8  Kan.  *678;  Knox  v.  Dunn.  22  Kan.  *683. 

The  court  below,  in  finding  for  the  plaintiff,  substantially  found  that  the 
plaintiff  was  in  actual  possession  of  the  lots  in  controversy.  The  proof  does 
not  justify  such  a  conclusion.    Code,  §  594;  Eaton  t.  Giles,  5  Kan.  *24. 

The  court  refused  to  receive  in  evidence  the  tax  deed  offered  by  defendant, 
on  the  ground  that  it  was  void  on  its  face,  as  showing  that  all  the  lots  had 
been  sold  together.  This  ruling  was  erroneous  for  two  reasons:  (a)  The 
petition  and  deed  both  show  that  the  property  in  controversy  consists  of  town 
lots.  When  the  deed  was  offered  in  evidence  the  only  question  to  be  decided 
was:  **Is  the  deed  void  on  its  face?"  If  not,  it  must  be  received  in  evidence. 
The  deed  does  not  show  on  its  face  that  all  the  lots  were  sold  together!  and 
that  was  the  only  objection  made  to  it.  It  is  in  the  form  prescribed  by  stat- 
ute, and  says  that  the  property  was  ''exposed  to  public  sale  in  substantial  con- 
formity with  all  the  requisitions  of  the  statute."  The  presumption  is  that 
the  officer  did  his  duty,  and  if  these  lots  should  have  been  sold  separately,  it 
ought  to  be  presumed  that  they  toere  sold  separately.  The  deed  nowhere  says 
that  they  were  sold  together.  The  statute  authorizes  several  tracts  of  land  to 
be  included  in  the  same  tax  deed,  and  it  nowhere  requires  that  the  deed  shall 
state  that  the  tracts  were  sold  separately.  Gen .  St.  c.  107,  §  115.  The  decision 
in  Hairs  Heirs  v.  Dodge,  18  Kan.  277,  was  before  the  passage  of  the 
*664  section  supra ^  *{b)  But  the  deed  is  not  necessarily  void  on  its  face, 
even  if  it  should  be  held  to  show  that  all  the  lots  were  sold  together. 
The  lots  are  all  on  the  same  street,  and  it  may  have  been  entirely  proper  to  sell 
them  together.  There  is  nothing  in  the  deed  to  show  that  it  was  iUegal  to 
sell  them  in  a  body.  In  the  case  of  Hall's  Heirs  v.  Dodge,  tfupra,  the  land 
was  in  different  sections  and  townships,  and  the  sale  of  the  different  tracts  to>- 
gether  would  of  course  be  illegal ;  but  in  this  case  the  lots  are  all  on  the  same 
street,  and  it  may  he  that  they  were  legally  sold  together.  In  McQuesten  v. 
Swope,  12  Kan.  V32,  in  which  six  town  lots  were  sold  together,  this  court 
held  that  the  sale  might  or  might  not  be  good,  depending  on  circumstances. 
If  that  be  good  doctrine,  a  deed  showing  a  saljB  of  several  lots  in  a  body  does 
not  ''present  the  evidence  of  its  own  invalidity  on  its  face, "  and  consequently 
is  not  void  on  its  face. 

The  court  erred  in  refusing  to  allow  the  defendant  below  to  show  that  the 
lots  were  actually  sold  separately.  In  Hall's  Heirs  v.  Dodge  this  court  evi- 
dently recognizes  the  principle  that  extrinsic  evidence  may  bo  admitted  to  aid 
and  cure  a  tax  deed.  The  plaintiff  in  error  in  this  case  offered  to  introduoe 
such  evidence,  but  the  court  refused  to  receive  it. 

Case  d  Moss,  for  defendant  in  error. 

As  to  the  first  error  assigned,  we  refer  to  section  594  of  the  Code,  under  which 
tills  action  was  brought,  and  to  the  petition,  which  alleges  that  the  plaintiff 
**  has  the  legal  title  to,  and  is  in  the  peaceable  possession  of, "  etc.    All  the  cases 
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cited  to  show  this  otkw  do  not  austain  coniuel's  view,  and  rem  essentiall}'  dif- 
ferent from  the  present  oase.  In  regard  to  the  tender  of  tuxes:  The  parties 
herein  differed  as  to  the  amount  really  dae.  If  a  tender  was  neceesary,  tben, 
if  the  party  In  poeaession  should  tender  one  cent  less  than  the  amount  due, 
it  would  b«  fatal  to  his  right  to  recover,  and  that,  too,  with  no  person  in  ex- 
istenee  to  deflnitdy  ascertain  the  amount  due;  while  In  the  case  of  a  certificate 
the  eountj  treasurer  could  bo  determine,  and  the  legal  owner  could  pay  to 
faim,  and  take  «  receipt  that  would  he  Bnal.    Mathews  ▼.  Buokingham,  22 

Kan,  •166. 
*666      *The  finding  that  the  pialntifl  below  was  in  actual  possession  of  the 
lots  in  controversy  is  justified  by  the  evidence,     Eaton  v,  Gilee,  5 
Ean*29;  O'Brien  v.  CreitE..10  Ean.  •202;  Dougiass  T.N^uzum,  16  £an.515. 

As  to  the  proposition  that  the  tax  deed  offered  in  evidence  was  not  void  upon 
Its  face,  or,  if  void,  not  incurably  so.  We  contend  that  the  deed  conclusively 
shows  that  all  these  lots  were  bid  off  by  the  county  treasurer  for£26. 86.  The 
deed  says  so,  and  we  see  no  reason  to  doubt  it.  All  this  property  sold  for  that 
sum  in  bulk,  and,  while  it  may  be  that  several  tracts  of  land  may  be  conveyed 
in  one  deed,  yet,  if  that  Is  done,  each  tract  should  be  stated  separately,  and  all 
the  facts  recited  as  to  each  tract  conveyed.  Suppc«e.  that  the  testimony  of- 
fered by  plaintiff  in  error  should  show  that  they  had  been  sold  three  at  a  time, 
or  one  at  a  time,  how  could  that  help  a  deed  that  lecitea  a  different  state  of 
facts  F  If  the  plaintiff  in  error  demands  a  deed  that  shall  recite  all  thoB» 
things  claimed  by  him,  and  tb^  are  facts,  he  can  go  to  the  proper  officer  and 
have  one  made  to  him,  or  he  conid  have  done  so.  Douglass  v.  Kuzum,  16 
Kan.  625.  In  order  that  the  ruling  in  McQuesten  v.  Swope,  12  Ean.  32, 
should  apply,  the  tax  deed  should  show  on  its  face  that  all  the  lots  in  ques- 
tion HTe  in  one  block,  which  it  does  not. 

The  plaintiff  in  error  chose  to  rely  upon  the  recitals  in  tbis  deed,  which  are 
conclusive,  and  ought  not  to  be  attacked  by  him  at  least. 

Yalbntinb,  J.  Tbis  was  an  action  bronght  hy  8.  8.  MoFadden 
against  S.  8.  Gartwrigbt,  to  qnist  title  to  certain  oity  lots  in  King's 
addition  to  tbe  city  of  Topeka.  MeFadden  held  by  a  regalar  chain 
of  title  from  tbe  original  patentee.  Gartwrigbt  claimed  under  a  tax 
deed.     The  tax  deed  reads  as  follows: 

Know  all  men  by  these  presents,  that  whereas,  the  following  described 
real  property,  viz.,  lots  Nos.  4SI,  43S,  435,  487,  439,  441,  448,  445,  447,  449, 
451,  453,  465,  457,  458,  461,  463,  465,  467,  469,  471,  and  473,  on  Buchanan 
streett  city  of  Topeka,  8itu^«d  in  the  county  of  Shawnee,  and  stute  of  Kan- 
sas, were  subject  to  taxation  for  the  year  1874;  and  whereas,  the  taxes 
*66&  assessed  upon  said  real  property  for  the  year  afore^said,  remained  due 
and  unpaid  at  the  date  of  the  sale  hereinafter  mentioned;  and  where- 
as, tbe  treasurer  of  said  county  did,  on  the  seventh  day  of  September,  1875, 
by  virtue  of  authority  in  him  vested  by  law,  at  tlie  sale  begun  and  publicly 
held  on  the  first  Tuesday  of  Septem1>er,  187^,  envoBa  to  pviWio  sate,  at  the 
county-seat  of  said  county,  in  substantial  Q^rtio^K'^^S  '"^^^  ''^^  ^^^  le^iuisi- 
tlons  of  the  statute  in  such  case  miide  anij  vT^Mided,  the  iea\  ptopeity  above 
described,  for  the  payment  of  taxes,  intor,>.V^''  ^  co*»fti«n  4n«invd  tc^\^ 
ing  unpaid  upon  said  property;  and  >  ,^1S». 

erty  could  not  be  sold  tor  the  sam  of  ^XMoQIo^ 

being  ttie  whole  amount  of  tax  and  cl  ^^^^  oxi  \X\e 

that  amount  by  the  county  treasurer  ^%  ^-o^  f\sAja 

seventh  day  of  July,  1876,  Daniel  Ha  %t*  iioi;«»B.\4 

of  Illinois,  having  paid  into  the  connl  i.\a"Coft  »«*  ** 

the  sum  <^  twenty-six  dollars  and  flft^ 


Nj 
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Hall's  Heira  v.  Dodge,  18  K*n«  377.  Baf  does  the  tax  deed  show 
this  ?  We  think  not.  We  think  that  it  f ormsbes  some  evidence  ta 
this  effect,  but  still  that  the  evidence  is  not  complete  or  sufficient. 
The  property  being  divided  into  lots,  and  these  lots  not  being  nam* 
bered  oonseontively  by  units,  we  think  famishes  some  evidence  that 
the  lots  are  not  contiguous ;  but  this  evidence,  we  think,  is  not  con- 
clasive,  or  even  satisfactory,  of  the  fact.  The  lots  might  very  well 
all  be  in  one  body,  notwithstanding  this  evidence.  This  kind  of  evi- 
dence  might  sometimes,  along  with  other  circumstances,  famish  the 
foundation  for  a  finding  that  the  lots  are  not  contiguous;  but  alone,. 
and  against  the  statutory  presumptions  in  favor  of  the  regularity  and 
validity  of  the  tax  deed,  and  of  all  the  prior  proceedings,  it  cannot 
sufficiently  prove  any  such  fact.  We  are  therefore  inclined  to  think 
that  the  tax  deed  upon  its  face  is  valid.  In  fact,  however,  as  appears 
from  other  evidence,  we  know  that  the  deed  is  void.  This  we  know 
from  evidence  outside  of  the  deed.  The  lots  are  not  in  fact  contigu- 
ous. Beven  of  them  are  in  a  body  on  one  side  of  the  street,  while  the 
other  fifteen  are  in  another  body  on  the  other  side  of  the  street.  The 
tax  deed  is  therefore  void. 

The  defendant,  however,  for  the  purpose  of  bolstering  up  his  tax 
deed,  offered  to  prove  that  the  sale  of  the  lots  was  not  made  in  gross, 
but  that  each  lot  was  sold  separately.  The  plaintiff  objected 
*670  to  this  evidence  and  the  court  below  ex*cluded  it.  We  think 
that  the  court  below  rightfully  excluded  it,  for  it  did  not  tend  to 
show  that  the  defendant's  tax  deed  is  valid,  but  only  that  the  sale  was 
valid,  and  that  he  might  have  obtained  a  valid  tax  deed  on  the  sale  if 
he  and  the  county  clerk  had  been  more  careful,  and  had  made  the 
tax  deed  speak  the  truth.  Under  the  circumstances,  he  was  really 
attempting  to  prove  that  his  own  tax  deed  is  false,  that  it  does  not 
follow  the  sale  that  was  actually  made,  and  really  that  there  was  no 
sale  such  as  is  described  in  his  tax  deed.  He  was  really  attempting 
to  contradict  the  recitals  of  his  own  tax  deed,  and  to  show  that  it  is 
founded  upon  a  falsehood. 

The  court  below  rendered  judgment  in  favor  of  the  plaintiff,  and 
against  the  defendant,  quieting  the  plaintiff's  title;  and  also  gave 
judgment  against  the  plaintiff,  and  in  favor  of  the  defendant,  for 
$58.57,  the  amount  of  taxes,  penalties,  etc.,  paid  by  the  defendant 
on  the  lots.  The  court  below  also  divided  the  costs  of  the  suit  equally 
between  the  parties,  and  rendered  the  proper  judgments  therefor. 
Afterwards,  the  plaintiff  paid  the  $58.57  and  bis  half  of  the  costs  to 
the  clerk  of  the  court  below.  The  defendant  now  raises  the  question, 
and  claims  that  the  plaintiff  should  have  tendered  the  $58.57  to  the 
defendant  before  the  plaintiff  commenced  his  action.  It  perhaps 
would  have  hem  better,  but  it  is  not  essentially  necessary.  There  is 
no  statute  requiring  that  it  should  have  been  paid  or  tendered,  or  that 
any  amount  should  be  paid  or  tendered  in  this  kind  of  action.  Cor» 
bin  V.  Young,  antB,  *198;  Shaw  v.  Kirkwood,  anU^  *4T6. 
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Thd  lequiremeni  that  anything  should  be  paid  in  this  kind  of  action 
depends  alone  upon  equitable  prinoiples.  And  in  this  case,  where 
there  was  a  dispute  as  to  what  the  amount  should  be,— -tiie  defend- 
ant claiming  $70  instead  of  $58.57, — it  would  not  be  equitable  to  re^ 
quire  that  the  plaintifF  should  tendex  the  proper  amount  before  bring- 
ing his  suit.  The  rule  of  tender  has  its  exceptions.  Probably,  a 
tender  before  bringing  suit,  where  the  suit  is  in  effect  to  nullify  a  tax 
deed,  should  be  required  in  only  a  few  cases.  '  Sapp  v.  Mor- 
*671  rill,  8  Kan.  *678.  *It  is  never  so  required  in  actions  of  eject- 
ment. Coe  V.  Farwell,  ante,  *666.  And  equity  will  follow  the 
law.  Gorbin  v.  Young,  ante,  *202.  But  ejectment  in  this  state  is 
not  always  a  legal  action.  It  is  often  a  purely  equitable  action.  It 
is  said,  however,  that  equity  will  generally  require  a  tender  of  the 
taxes  due,  when  the  action  is  to  quiet  title  against  a  tax-sale  certifi' 
cate.  This  is  true.  Enox  v.  Dunn,  22  Kan.  *683.  But  a  tax-sale 
certificate  is  a  means  for  collecting  the  taxes,  while  a  tax  deed  is  ev- 
idence of  title  to  the  property  attempted  to  be  conveyed.  As  against 
a  tax-sale  certificate,  the  owner  of  the  land  has  a  right  to  tender  the 
taxes,  and  to  redeem  his  land  therefrom.  But  as  against  a  tax  deed 
the  original  owner  has  no  sueh  right.  As  against  a  tax-sale  certifi- 
cate, the  owner  of  the  land  ordinarily  has  an  adequate  remedy,  by 
paying  his  taxes,  without  resorting  to  a  court  of  justice.  But  as 
against  a  tax  deed  the  original  owner  has  no  such  remedy.  There 
is  no  provision  of  law  for  redeeming  land  from  a  tax  deed,  nor  any 
provision  for  paying  the  taxes  on  land  after  the  tax  deed  has  been 
executed.  The  only  remedy  against  a  tax  deed  is  by  aotion  in  a 
oourt  of  justice,  which  will  determine  the  amount  to  be  paid,  if  the 
tax  deed  is  set  aside  or  declared  void. 

The  judgment  of  the  court  below  will  be  afiGLrmed* 

(All  the  jastices  concurring.) 


*679  ♦A.  J.  Sbloveb  r.  E.  V.  Snivxlt. 

January  Term,  1881. 

Action  originally  brought  before  a  justice  of  the  peace  of  Doniphan 
•county,  by  Snively  against  Belover  and  another,  upon  a  promissory 
cote,  of  which  the  following  is  a  copy : 
•*$95.  ^^^^^vik  "g^^^AA*  "Maxell  *2a»  Iftl^. 

•* Twelve  months  after  date,  I  promise  vT^   *    \o  K.3.^^o^^^»  ^V^^m' 
the  sum  of  ninety-fl ve  clollars,  lor  value  re^w^  W  .vcfto^^^'^  axx^ w«^^ ^^^2^^ 

out  defalcation  or  discount,  at ,  wi^\Jel^»^*»^^^^^U^^ 

per  annum  from  date  until  paid.  <    J*  ^^  ^.^.li-WAOTi. 

This  note  was  indorsed  as  follows  %         ^  wf'«^b^>^^^    i       t^\cv«^' 

reived  on  the  within  note,  $6."    U  <^o  ''^^''^      ^^ 


\4^>^ 


\«' 
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''A.  J.  SaLOYBB.**  Before  the  joBtioe,  jadgment  was  rendered  for  the 
defendant,  Selorer.  The  plaintiff  appealed  to  the  district  conrt,  where 
a  trial  was  had  at  the  December  term,  1876,  and  judgment  given  for 
the  plaintiff.    The  defendant  brings  the  case  here. 

Nathan  Price  and  A.  Perry^  tot  plaintiff  in  error. 

No  notice  wbatf^yer  was  ever  given  to  Selo  ver  of  the  non-payment  of  this  note^- 
and  yet  he  is  sought  to  be  charged  by  parol  testimony  alone.  It  was  error  te 
permit  the  plalntSx,  over  the  objection  of  the  defendant,  to  introduce  evidence 
tending  to  show  that  Selover's  liability  upon  the  note  was  other  than  that  of 
an  indorser.  20  Kan.  230;  Story,  Prom.  Notes,  §§  185,  299-801,  807,  809^ 
812,  819,  820, 824;  iSpalding's  Tr.  508. 

Fbb  Gubiax.  The  above  case  is  reversed,  and  remanded  for  a  new- 
trial,  upon  the  anthority  of  Bwartz  v.  Bedfield,  18  Kan.  *650;  Goacb 
V.  Bherrill,  17  Kan.  622;  Doolittle  v.  Ferry,  20  Kan.  280;  Braley  y» 
Buchanan,  21  Kan.  "^274. 


*678  *Atchi8om,  T.  &  S.  F.  B.  Go.  v.  Aabon  Bobb. 

January  Term,  1881. 

Bailroads :  Line  of  Road :  Definitely  Fixed :  Pre-emption.  The  plaintiff 
was  a  beneficiary  of  the  grant  made  by  the  act  of  congress  of  March  8» 
1863,  granting  lands  to  Uie  state  of  Kansas  to  aid  in  the  construction  of 
certain  railroads.  The  line  of  its  road  was  definitely  located  and  fixed  in 
and  through  the  county  of  Bice  on  December  10, 1870;  but  no  order  was 
made  by  the  secretary  of  the  interior  withdrawing  lands  along  such  line 
from  sale  and  the  operation  of  the  homestead  and  pre-emption  laws,  until 
February  18,  1871.  Held,  that  the  title  passed  on  December  10,  1870, 
and  that  a  settlement  by  defendant  on  a  tract  of  land  within  the  limits 
of  the  grant,  made  between  December  10, 1870,  and  February  18,  1871» 
gave  to  the  latter  no  right  to  homestead  or  pre-empt  the  land. 

Error  from  Bice  distriet  eonrt. 

Ejectment,  brought  by  the  Atchison,  Topeka  &  Santa  Fe  Bailroad 
Company  against  Bobb,  to  recover  a  certain  quarter  section  of  land 
situated  in  Bice  county.  Trial  at  the  February  term,  1880,  of  the 
district  court,  and  judgment  for  the  defendant. 

Boss  BurnSf  for  plaintiff  in  error. 

J,  H.  Smith,  W.  R.  Brown  ^  and  H.  J.  Abbott,  for  defendant  in  er» 
ror. 

Bbbwbb,  J.    This  case  was  tried  in  the  eonrt  belowi  on  the  follow* 

ing  agreed  statement  of  facts,  dated  June  8,  1879f  an4  signed  by  the 

attorneys  for  the  parties  hereto : 

''It  IS  agreed  by  and  between  the  plaintiff  and  defendant  in  the  above-en* 
titled  cause  that  the  same  may  be  tried  at  the  June  term,  1879,  by  the-oourt. 
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without  a  JoTjt  and  in  ail  other  courts  wherever  or  whenevw  the  same  may 
be  heard  or  tried,  by  appeal,  review,  or  otherwiaSt  upon  the  following  agreed 
atatem^it  of  facts,  and  none  other: 

*'(1)  The  plaintiff  is,  and  was  at  all  times  hereinafter  alleged,  a  railroad 
oorporation,  duly  created  and  organized  under  the  laws  of  the  state  of 

Kansas. 
^674  ***(2)  That,  as  such  railroad  corporation,  it  was  a  beneficiary  under 
the  certain  act  of  the  congress  of  the  United  States  entitled  'An 
act  for  a  grant  of  lands  in  the  state  of  Kansas,  in  alternate  sections,  to  aid 
in  the  construction  of  certain  railroads  and  telegraphs  in  said  state,'  approved 
March  8, 1868,  and  the  act  of  the  legislature  of  the  state  of  Kansas  entitled 
'An  act  to  accept  a  grant  of  lands  made  to  the  state  of  Kansas  by  the  congress 
of  the  United  States,  to  aid  in  the  construction  of  certain  railroads  and  tele- 
graphs in  said  state,  and  to  apply  the  same  to  the  construction  of  such  roads 
and  telegraphs,'  approved  February  9,  1864,  and  which  acts,  and  each  of  them, 
as  they  are  and  appear  in  the  statute  book,  are  hereby  referred  to,  and  made 
a  part  of  this  agreed  statement  of  facts. 

''(3)  That  the  plaintiff  duly  accepted  the  provisions  of  said  acts,  and  did 
proceed  with  the  construction  and  completion  of  its  road  in  accordance  there- 
with. 

''(4)  That  the  land  in  dispute  is  the  south-east  quarter  of  section  seven,  (7,) 
in  township  twenty  (20)  south,  of  range  eight  (8)  west,  in  the  county  of  lUce, 
in  the  state  of  Kansas. 

"(5)  That  the  definite  location  of  the  line  of  plaintiff's  railroad  in  and 
through  the  county  of  Bice,  and  at  and  opposite  to  said  land,  was  made,  and 
the  proper  surveys,  maps,  and  profiles  maide  and  filed,  and  such  definite  loca- 
tion of  the  plaintiff's  line  of  railroad  aforesaid  approved  by  the  proper  ofilcers, 
as  contemplated  by  the  bef  ore^nentioned  acts,  on  the  tenth  day  of  December, 
1870. 

^(6)  That  on  the  twenty-third  day  of  January,  1871.  the  defendant,  with 
his  family,  made  actual  settlement  on  said  land,  in  good  faith,  intending  to 
take  the  same  under  the  pre-emption  laws  of  the  United  States. 

^(7)  That  on  the  thurtieth  day  of  January,  1871,  the  defendant  duly  filed 
his  declaratory  statement  to  obtsdn  said  land  as  a  pre-emption,  and  has  at  aU 
times  since  then  fully  complied  with  all  the  pre-emption  laws  of  the  United 
States  concerning  said  land. 

*'(8)  That  on  the  thirteenth  day  of  February,  1871,  this  land,  along  with 
other  lands,  was  withdrawn  by  the  secretary  of  the  interior,  and  in  pursuance 
of  the  aforementioned  acts,  from  sale,  and  from  the  operation  of  the  hom^ 
stead  and  pre-emption  laws  of  the  United  States. 

^(9)  That,  in  a  contest  had  by  and  between  the  phuntiff  and  defendant  be- 
fore the  interior  department,  it  was  finally  decided  by  the  secretary  of 
*675  the  interior  that  the  defendant's  ^filing  on  said  land  as  a  pre-emption 
claim  as  aforesaid  should  be  canceled,  and  that  the  said  land  inured  to 
the  plaintiff  under  and  by  virtue  of  its  said  luid  grant,  and  that,  in  pursuance 
of  said  decision,  on  the  twenty-ninth  day  of  June,  1872,  the  filing  of  the  de- 
fendant was  canceled,  and  the  land  conveyed  by  patent  to  the  plaintiff,  and 
that  ever  since  that  time  the  plaintiff  has  beert  the  holder  of  the  legal  title 
thereto,  (and  by  the  phrase  *  legal  title '  is  meant  the  title  conveyed  by  the  pf^ 
ent;  the  defendant  in  nowise  admitting  that  the  plaintiff  was  or  is  rightfully 
the  holder  of  the  legal  title,  or  the  rightful  owner  at  the  land. 

<"  (10)  That  on  the  twenty-third  day  of  December,  1872,  the  line  of  the  plain- 
tiff's nulroad  was  fully  constructed  and  completed,  as  required  by  the  afore- 
said act  of  congress  and  the  act  of  the  legislature  of  the  state  of  Kansas. 

'^(11)  That  on  the  seventeenth  day  of  November,  1876,  the  defendant  made 
proper  application  to  the  proper  officers  to  make  final  proofs  under  the  pre- 
V.24K— 81 
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emption  laws,  to  obtain  this  land  nnder  said  laws,  under  the  provisions  of  the 
act  of  the  congress  of  the  United  States  entitled  <  An  act  to  confirm  pre-emp- 
tion and  homestead  entries  of  public  lands  within  the  limits  of  railroad  grants, 
where  such  entnes  have  been, made  under  the  regulations  of  the  land  depart- 
ment,' approved  April  21, 1876;  which  act,  as  the  same  appears  and  reads  in 
the  statute  book,  is  hereby  referred  to  and  made  a  part  of  this  agreed  state- 
ment of  facts. 

"  ( 12)  That  on  the  twenty-eighth  day  of  November,  1876,  the  proper  officer  of 
the  interior  department  authorized  and  allowed  the  defendant  to  make  final 
proof  under  his  application  above  mentioned. 

"  (13)  That  on  the  twenty^ighth  day  of  November,  1876»  the  defendant  did 
duly  make  final  proof  under  the  pre-emption  laws,  in  order  to  obtain  this 
land,  before  the  proper  officer,  and  has  at  all  times,  and  in  everytlilng,  and  at 
the  proper  time,  complied  with  the  requirements  of  the  pre-emption  laws  of 
the  United  States. 

''  (14)  That  under  the  authority,  decision,  and  direction  of  the  commissioner 
of  the  general  land-office,  the  defendant  was  permitted  to  enter,  under  the 
provisions  of  the  last-mentioned  act  of  congress,  approved  April  21, 1876, 
the  land  herein  described;  and  that  the  defendant  made  final  proof  and  pay- 
ment for  the  land,  and  obtained  the  final  receipt  of  the  receiver  of  the  land- 
office  therefor. 
♦676  **(15)  That  an  appeal  was  taken  by  the  plainttif  from  the  ^rder  and 
decision  of  the  said  commissioner,  permitting  the  defendant  to  enter 
the  land  as  a  pre-emption,  and  that  the  same  was  finally  decided  by  the  interior 
department,  and  the  secretary  thereof,  on  the  ninth  day  of  March,  1878,  in 
favor  of  the  defendant,  on  the  ground  that  *the  first  section  of  said  act,  ap- 
proved April  21, 1876,  provides  that  all  pre-emption  entries  made  on  the  public 
lands  in  good  faith,  by  actual  settlers,  upon  tracts  of  not  more  than  one  hundred 
and  sixty  acres  within  the  limits  of  any  land  grant,  prior  to  the  time  when  no- 
tice of  the  withdrawal  of  the  lands,  embraced  in  such  grant  was  received  at  the 
local  land-office  in  which  such  lands  are  situated,  and  where  the  pre-emption 
laws  have  been  complied  with,  and  proper  proofs  have  been  made  by  the  par- 
ties holding,  such  tracts,  shall  be  confirmed,  and  patents  for  the  same  shall 
issue  to  the  parties  entitled  thereto.  As  the  filing  of  Bobb  was  prior  to  the 
time  when  notice  of  the  withdrawal  of  this  tract  was  received  at  the  local 
office,  and  he  has  complied  with  the  requirements  of  law,  I  am  of  opinion 
that  (notwithstanding  my  predecessor  held  Bobb's  filing  for  cancellation 
June  29,  1872,  and  awarded  the  tract  to  the  railroad  company,  for  the  reason 
that  it  inured  to  it  under  its  grant  prior  to  Bobb's  settlement,  and  it  has  been 
patented  to  the  railroad  company^  the  case  of  Bobb  is  within  the  provisions 
of  the  said  act,  as  I  decided  on  the  seventh  of  February  last,  in  the  case  of 
Streeter,  under  a  similar  state  of  facts.  I  therefore  affirm  your  decision,  * — 
as  appears  in  the  letter  of  the  secretary  of  the  interior  department  to  the  com- 
missioner of  the  general  land-office. 

*'  (16)  That  in  case  the  court,  on  the  foregoing  facts,  shall  find  the  law  to  be 
for  the  plaintiff,  the  judgment  of  the  court  shall  generally  be  for  the  plaintiff, 
and  for  the  possession  of  the  land,  and  for  costs  of  suit;  and,  if  for  the  de- 
fendant, the  judgment  shall  be  against  the  plaintiff,  and  in  favor  of  defend- 
ant, for  costs. " 

Judgment  was  rendered  in  favor  of  the  defendant,  and  the  plain* 

tiff  brings  the  case  to  this  court  for  review. 

The  single  question  is  whether  the  title  of  tbe  plaintiff  vested  at 
the  time  of  the  definite  location  of  its  road,  or  not  until  the  lands  were 
formally  withdrawn  from  sale  by  the  order  of  the  secretary  of  the 
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interior.    If  the  former,  this  land  became  and  was  the  property  of  the 

plaintiff  before  defendant  moved  npon  it.  This  is  no  open 
*677    qaestion.    Under  the  *aot  of  congress  of  March  8, 1863,  (12  U. 

S.  8t*  p.  772,)  a  present  grant  of  lands  was  made  to  the  state 
of  Kansas,  of  which  the  railroad  became  the  beneficiary ;  in  and  by 
which  act  every  alternate  section  of  land,  designated  by  odd  numbers, 
for  ten  sections  in  width  on  each  side  of  the  road  intended  to  be 
benefited,  were  then  granted  to  the  state  for  such  road.  But,  in  case  it 
should  ''appear  that  the  United  States  have,  when  the  lines  or  routes  of 
said  road  and  branches  are  definitely  fixed,  sold  any  section  or  any  part 
thereof  granted  as  aforesaid,  or  that  therightof  pre-emption  or  home- 
stead settlement  has  attached  to  the  same,''  then  other  lands  may  be 
selected.  In  this  case  the  road  had  been  definitely  located,  and  noth- 
ing  then  stood  in  the  way  to  prevent  its  right  from  attaching  to  this 
land.  Some  time  after,  the  defendant  in  error  made  a  settlement  on 
the  land,  and  filed  his  declaratory  statement  for  the  purpose  of  taking 
it  under  the  pre-emption  laws. 

The  supreme  court  of  the  United  States  has  decided,  when  pass- 
ing upon  similar  grants,  that,  just  so  soon  as  the  route  of  the  road 
became  definitely  fixed,  at  that  time  the  grant  became  a  certainty,  And 
the  alternate  sections  of  odd-numbered  lands  within  10  miles  of  the 
line,  as  definitely  fixed,  at  once  attached  to  the  grant,  and  vested  in 
the  company.  As  long  ago  as  1817,  the  supreme  court,  in  constru- 
ing 6  grant  of  lands  made  to  General  Nathaniel  Greene,  was  unani- 
mously of  the  opinion  that  the  act  vested  a  title  in  General  Greene, 
and  that  the  survey  afterwards  made  gave  precision  to  that  title,  and 
attached  it  to  the  lands  surveyed.  Rutherford  v.  Greene's  Heirs,  2 
Wheat.  196.  In  the  case  of  Bailroad  Go.  v.  Fremont  Co.,  9  Wall. 
94,  the  court  says :  *' Until  the  line  of  the  railroad  was  definitely  fixed 
upon  the  ground,  there  could  be  no  certainty  as  to  the  particular  sec- 
tions of  land  falling  within  the  grant,  nor  could  the  title  to  any  par- 
ticular section  on  the  line  of  the  road  vest  in  the  company.  The  grant 
was  in  the  nature  of  a  float  until  this  line  was  permanently  fixed." 

Again,  in  the  case  of  Bailroad  Co.  v.  Smith,  9  Wall.  97:  "The 
^678     grants  of  lands  by  congress  to  the  states,  in  aid  of  raiProads, 

have  generally  been  made  with  reference  to  the  lands  through 
which  the  roads  were  to  pass;  and,  as  the  line  of  the  road  had  to  be  lo- 
cated after  the  grant  was  made,  it  has  been  usual  in  the  acts  making  the 
grants  to  describe  them  as  alternate  sections  of  odd  numbers,  within 
a  certain  limit  on  each  side  of  the  road  when  it  should  be  located. 
This,  of  course,  left  it  to  be  determined  by  the  location  of  the  road 
what  precise  lands  were  granted.  So  far  as  this  uncertainty  in  the 
grant  was  concerned,  it  was  one  which  might  remain  for  a  consider- 
able time,  but  which  was  capable  of  being  made  certain,  and  was 
made  certain  by  the  location  of  the  road."  And  again,  in  the  case 
of  Schulenberg  v.  Harriman,  21  Wall.  60 :  **It  is  true  that  the  route 
of  the  railroad,  for  the  construction  of  which  the  grant  was  made. 
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was  yet  to  be  designated^  and  until  saoh  designation  the  title  did  not 
attach  to  any  speoifio  tracts  of  land.  The  title  passed  to  the  sections 
to  be  afterwards  located ;  when  the  route  was  fixed  their  location  he- 
came  certain ;  and  the  title,  which  was  previoosly  imperfect,  acquired 
precision,  and  became  attached  to  the  land*"  And  in  the  case  of 
]jeaven worth,  L..&  G.  B.  Go.  v.  U.  8.,  93  U.  .8.  741,  the  court,  con- 
struing this  very  act  under  which  plaintiff  claims,  says:  "It  ere* 
ates  an  immediate  interest,  and  does  not  indicate  a  purpose  to  give 
in  future.  *  There  be  and  is  hereby  granted '  are  words  of  absolate 
donation,  and  import  a  grant  in  prasentu  This  court  has  held  that 
they  could  have  no  other  meaning ;  and  the  land  department,  on  this 
interpretation  of  them,  has  uniformly  administered  every  previous 
similar  grant.  They  vest  a  present  title  in  the  state  of  Kansas, 
though  a  survey  of  the  lands  and  a  location  of  the  road  are  neces- 
sary to  give  precision  to  it,  and  attach  it  to  any  particular  tract.  The 
grant  then  becomes  certain,  and,  by  relation,  has  the  same  effect 
upon  the  selected  parcels  as  if  it  bad  specifically  clescribed  them.  In 
other  words,  the  grant  was  a  float  until  the  line  of  the  road  should 
be  definitely  fixed." 

It  seems  idle  to  add  anything  to  these  citations  from  the  decisions 
of  the  United  States  supreme  court,  whicn  cover  the  very 
*679  point,  and  are  upon  a  question  whose  final  determina*tion 
rests  with  that  court.  Neither  does  it  seem  necessary  to  add 
that  a  different  construction  of  the  law  in  the  land-ofiSce,  or  by  the 
secretary  of  the  interior,  in  no  manner  affects  the  plaintiff's  title; 
nor  can  that  title  be  disturbed  by  a  subsequent  act  of  congress. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  ease 
remanded  with  instructions  to  render  judgment,  upon  the  agreed  state- 
ment, in  favor  of  the  plaintiff  in  error,  for  possession  of  the  land  and 
costs  of  the  suit. 

(All  the  justices  concurring.) 


W.  0.  Fbaxer  r.  H.  B.  GuiiLUK,  Receiver,  eto. 

Januaiy  Term,  1881, 

1.  Case  Approved.  The  decision  in  Fraker  v.  Collum,  21  Kan.  *5&5,  re- 
affirmed. 

a.  Usury :  Set-Off.  A  claim  under  section  5198  cC  the  United  States  Be- 
vised  Statutes,  to  recover  double  the  amount  of  usurious  interest  paid  to 
a  national  bank,  is  not  a  cause  of  action  founded  upon  contract,  and  can- 
not be  set  off  in  an  action  by  the  bank  upon  a  note  other  than  that  upon 
which  the  usurious  interest  was  paid. 

Error  from  Sedgwick  district  court. 
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Two  actions  bronghi  by  H.  B.  Galium,  as  receiver  of  the  First 
National  Bank  of  Wichita,  against  W.  G.  Fraker,  upon  certain  promis- 
sory notes  ezecnted  by  the  defendant  to  J.  G.  Fraker,  who  indorsed 
and  delivered  them  to  the  bank  aforesaid.  In  one  action,  judgment 
was  asked  for  (8929I.O6,  the  amount  of  three  notes  sued  on,  with 
interest,  etc.;  and  in  the  other  action,  judgment  was  demanded  for 
$750,  with  interest,  etc.,  upon  one  note  sued  upon.  Among  other  de- 
fenses, the  defendant  alleged  that  he  had  paid  to  the  bank  usurious 
interest  on  notes  other  than  those  sued  upon,  and  claimed  the  right  to 
set  off  and  recover  in  these  actions  double  such  interest  paid  by 
*680  him.  Trial  at  the  December  term,  1879»  of  the  district  *oourt, 
and  judgment  for  the  plaintiff  in  both  cases.  The  defendant 
brings  the  cases  to  this  court. 

H.  O.  Buggies  and  0.  /f.  BenUey,  for  plaintiff  in  error. 

tSluss  d  HattoUf  for  defendant  in  error. 

Bbbwxb,  J.  These  two  cases  have  been  in  this  court  before,  and 
the  decision  will  be  found  in  21  Ean.  *555.  So  far  as  the  questions 
then  presented  are  concerned,  that  decision  disposes  of  them,  and 
compels  a  reversal  of  these  judgments. 

Two  other  matters  are  presented :  First.  The  defendant,  plain- 
tiff in  error,  alleges  that  he  paid  usurious  interest  to  the  bank  on 
notes  other  than  those  sued  on,  and  claims  the  right  to  set  off  and 
recover  double  such  interest  in  this  action.  The  national  banking 
law,  after  providing  that  national  banks  may  take  the  interest  allowed 
by  the  laws  of  the  state  in  which  they  are  located,  contains  this  pro- 
vision, (section  5198,  Bev.  St.  U.  S.:)  ''The  taking,  reserving,  or 
charging  a  rate  of  interest  greater  than  is  allowed  by  the  preceding 
section,  when  knowingly  done,  shall  be  deemed  a  forfeiture  of  the  en- 
tire interest  which  the  note  *  *  *  carries  with  it,  or  which  has 
been  agreed  to  be  paid  thereon.  In  case  the  greater  rate  of  interest 
has  been  paid,  the  person  by  whom  it  has  been  paid  *  *  *  may 
recover  back,  in  an  action  in  the  nature  of  an  action  of  debt,  twice  the 
amount  of  interest  thus  paid,"  etc.  Can  this  claim  for  usurious  in- 
terest be  set  off?  This  depends  on  the  nature  of  the  cause  of  ac- 
tion, for,  unless  it  is  one  arising  upon  contract,  it  cannot,  under  our 
statute,  be  made  a  matter  of  set-off.  The  cause  of  action  is  clearly 
not  founded  upon  express  contract.  The  bank  never  promised  to  pay 
Fraker  double  the  usurious  interest  it  had  received  from  him.  The 
only  express  contract  was  the  other  way,  and  that  contract  bad  been 
performed.  Is  it  founded  upon  an  implied  contract  ?  The  authori- 
tiea  aay  not.  Hade  v.  McYay,  SI.  Ohio  St.  231 ;  Lucas  v.  Bank,  78 
Pa.  St.  228;  Wiley  v.  Starbuck,  44  Ind.  298.  The  section 
*681  creates  a  forfeiture,  *and  in  case  the  party  wronged  has  act- 
ually parted  with  his  money,  allows  him  to  recover  double  dam- 
ages.   Usury,  says  the  statute,  forfeits  all  interest.    That  is  the  pen- 
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alty  for  the  forbidden  act.  It  is  in  the  nature  of  panishment  for  an 
in&aotion  of  the  law.  If  no  interest  has  been  paid,  but  onlj  con- 
tracted to  be  paid,  that  is  the  only  effect  of  the  statute.  It  thus  far 
ntfUifies  the  contract,  and  forbids  the  recovery  of  such  interest;  bat, 
if  it  has  been  paid,  the  party  may  recover  it  back,  and  as  mnob  more. 
The  forfeiture  is  not  avoided  by  the  fact  that  the  contract  has  been 
performed;  but,  as  though  performance  had  increased  the  .wrong,  the 
damages  are  doubled.  The  cause  of  action  is  really  one  to  enforce 
a  forfeiture;  but  a  forfeiture  implies  no  contract.  Generally,  where 
there  is  an  express  contract,  the  law  will  not  imply  one.  Here  there 
was  an  express  contract,  a  contract  forbidden  by  the  statute,  and  the 
penalty  for  the  breach  of  which  is  this  cause  of  action.  That  the 
penalty  goes  to  the  party  suffering  the  wrong,  rather  than  to  the  gov- 
ernment,  does  not  change  the  nature  of  the  action.  The  statutes  of 
the  various  states  show  many  instances  in  which  part  or  all  of  the 
penalty  goes  to  the  party  specially  injured  by  the  wrong,  or  to  the 
informer.  Still,  the  nature  of  the  action  is  not  changed  thereby.  It 
cannot  justly  be  said  that  an  action  to  enforce  a  forfeiture  or  recover 
a  penalty  is  one  founded  on  contract,  no  matter  who  is  the  party 
chiefly  benefited  by  the  recovery.  Bank  v.  Com.,  2  Grant,  Gas.  384. 
There  is,  to  be  sure,  an  implied  obligation  resting  upon  every  mem- 
ber of  society  to  break  no  law,  and  do  no  wrong  to  his  neighbor;  but 
this  obligation  is  not  the  implied  contract  of  which  the  law  books  speak 
as  one  whose  breach  gives  a  cause  of  action  upon  contract.  The  au- 
thorities cited  correctly  construe  the  section,  and  the  court  did  not  err 
in  ruling  out  the  set-off. 

The  other  matter  is  an  alleged  collection  of  part  of  the  judgment 
formerly  rendered  in  these  cases,  pending  the  proceedings  in  error. 
The  reversal  of  these  judgments  probably  obviates  any  necee- 
*682    sity  for  considering  that  matter,  as  money  ^collected  on  a  judg- 
ment will  always  be  returned  by  the  order  of  the  court  when 
the  judgment  is  reversed. 

The  judgments  will  be  reversed,  and  the  cases  remanded  for  a  new 
trial. 

(All  the  justices  concurring.) 


B.  F.  Dbvinnbt  v.  B.  B.  Mann  and  others. 

January  Term,  1881. 

Ifljunotion;  Judgment:  Justice's  Court:  Oontinuanoe.  The  record  of 
a  case  in  a  Justice^s  court  showed  service,  appearance,  and  a  continuance 
by  consent  until  the  defendant  should  return  from  certain  business,  and 
that  then  the  case  should  be  called  at  once.  It  further  showed  a  trial, 
and  judgment  against  defendant,  at  a  day  appointed  by  the  Justice,  but 
it  failed  to  show  that  defendant  had  returned,  that  he  had  notice  of  the 
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day  appointed  for  the  trial,  or  that  he  was  preseDt  at  that  time.  An  ac- 
tion was  brought  to  restrain  the  collection  of  that  judgment.  On  the 
trial,  in  addition  to  the  record  as  above  stated,  it  was  shown  that  defend- 
ant had  been  back  several  times  between  the  day  of  adjournment  and  the 
day  of  trial;  that  his  attorney  was  orally  notified  by  the  justice  of  the 
time  fixed  for  the  trial,  and  that  he  told  the  justice  that  his  client  had  no 
defense,  and  to  go  ahead  and  render  judgment;  and  also  that  in  truth 
there  was  no  defense;  and  that  the  debt  was  a  just  one,  and  ought  to  be 
paid.  Heldt  that  whether  inquiry  is  limited  to  the  record  of  the  justice, 
or  extended  to  the  extrinsic  facts,  the  injunction  was  properly  refused. 

Error  from  Brown  district  court. 

Action  brought  by  Devinney  against  Mann  and  another,  to  restrain 
the  collection  of  a  certain  judgment.  At  the  May  term,  1880,  the 
district  court  dissolved  a  temporary  injunction  theretofore  granted 
herein,  and  gave  judgment  against  the  plaintiff,  who  brings  the  case 
here. 

James  Falloon  and  Webb  A  Martin^  for  plaintiff  in  error. 

C.  W.  Johnson,  for  defendants  in  error. 

*683  *Brewer,  J.  July  8,1878,  defendant  in  error  commenced  an  ac- 
tion before  L.  S.  HbrbbbTi  justice  of  the  peace,  Hiawatha  town- 
ship, Brown  county,  against  plaintiff  in  error,  on  two  certain  promis- 
sorynotes.  Personal  service  was  duly  bad.  After  a  judgment  by  default 
had  been  entered,  defendant  appeared,  and  upon  his  motion  the  judg- 
ment was  set  aside,  and  the  cause  continued  until  August  19,  1878, 
at  which  time  the  record  recites  the  appearance  of  the  parties,  the 
filing  of  defense,  and  the  cause  continued  by  agreement  until  the  re- 
turn of  defendant  (plaintiff  in  error)  from  his  nursery  business,  when 
it  is  to  be  called  at  once.  November  7,  1878,  without  any  appear- 
ance of  plaintiff  in  error,  at  the  request  of  defendant  in  error  Mann, 
the  justice  rendered  judgment.  A  transcript  of  this  judgment  was 
filed  in  the  district  clerk's  ofiSce,  Brown  county,  and  an  execution 
therefrom  was  placed  in  the  bands  of  Stephen  Hunter,  defendant  in 
error,  as  sheriff  of  said  county,  who  was  about  to  levy  on  and  sell 
lot  107,  Delaware  street,  Hiawatha,  Brown  county,  when  this  pro- 
ceeding was  brought  to  enjoin  the  sale.  March  8, 1880«  a  temporary 
restraining  order  was  granted  by  the  probate  judge,  which,  upon  final 
hearing  before  the  district  court,  was  dissolved.  In  reference  to  the 
trial  on  November  7th,  the  record  of  the  justice  simply  shows :  ''And 
now,  this  seventh  day  of  November,  the  time  fixed  by  the  court  at 
the  request  of  the  plaintiff,  this  cause  came  on  for  hearing,  plaintiff 
appearing,"  etc.  In  addition,  upon  the  trial  in  the  district  court, 
the  following  facts  were  established :  That  the  cause  was  continued 
by  agreement,  on  August  19th,  until  the  return  of  Devinney  from 
his  nursery  business^  when  it  was  to  be  called  at  once,  the  under- 
standing being  that  in  no  event  should  the  continuance  be  for  a  longer 
period  than  ninety  days ;  that  Devinney  did  return  and  go  away  sev- 
eral times  between  August  19tb  and  November  7th;  that,  prior  to 
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November  7th,  Mann  demanded  that  the  oanse  be  set  for  trial, 
*684  and  the  jostioe,  in  accordance  therewith,  set  the  *trial  for  No- 
vember  Ttb^and  orallynotified  the  attorney  of  Devinne;  thereof ; 
that  on  November  Ttb,  the  day  of  trials  the  attorney  notified  the  jus- 
tice that  he  had  no  defense,  and  that  he  might  as  well  go  on  and  ren- 
der judgment,  and  that  he  wo«tld  no  longer  have  anything  to  do  with 
the  case.  This  conversation  was  not  at  the  exact  place  of  trial,  bat 
near  by.  In  fact,  the  attorney  did  not  appear  at  the  trial,  neither 
did  Devinney,  nor  did  the  latter  have  personal  knowledge  that  the 
trial  was  to  be  had  upon  that  day.  The  debt  sued  on  was  a  just  one, 
and  Mann  was  entitled  to  judgment  therefon 

Did  the  district  court  err  in  dissolving  the  injunction?  Qearly 
not;  and  this,  whether  we  look  at  the  record  of  the  justice  alone,  or 
consider  also  the  extrinsic  facts.  The  judgment  of  the  justice  was 
not  void.  There  was  jurisdiction  of  the  parties  and  of  the  subject- 
matter.  Not  only  had  the  defendant  been  served,  but  he  had  ap- 
peared. The  continuance,  being  by  agreement,  did  not  oust  the  ju- 
risdiction. It  would  not  if  it  had  been  for  over  ninety  days  in  express 
terms.  Jennerson  v.  Garvin,  7  Ean.  *186.  Whatever  irregularity 
there  may  be  in  the  record  in  failing  to  show  that  Devinney  had  re- 
turned, or  that  he  had  received  notice  of  the  particular  day  set  for  the 
trial,  and  however  sufficient  this  error  might  be  held  in  proceedings 
in  error,  yet  when  attacked  by  injunction,  and  not  by  proceedings  in 
error,  the  judgment  cannot  be  considered  void.  It  is  a  valid  judg- 
ment, binding  upon  all  parties  until  reversed. 

And  if  we  look  beyond  the  record  as  above  stated,  and  consider  the 
other  facts,  it  appears  that  Devinney  had  been  back  several  times 
before  this  case  was  set  for  trial;  that  his  attorney  had  notice  of  the 
day,  and  told  the  justice  that  his  client  had  no  defense,  and  to  go  ahead 
and  enter  judgment ;  and  that  in  fact  his  client  did  have  no  defense; 
that  the  debt  was  a  just  one,  and  ought  to  be  paid.  Wherein  here  ap- 
pears any  ground  for  the  interference  of  a  court  of  equity  cannot  be 
perceived. 

The  judgment  will  be  affirmed. 

HoBTON,  C.  J.f  dissenting. 

^685  ^Valentinb,  J.  I  hardly  know  how  to  decide  this  case.  I 
know  of  no  case  like  it;  no  precedent  for  it.  It  seems  to  me 
that  proceedings  so  irregular  as  the  proceedings  in  this  case  before 
the  justice  of  the  peace  were,  can  hardly  be  held  in  law  to  be  valid. 
And  yet  I  am  not  sure  that  they  are  utterly  void.  But  Devinney 
himself  is  the  principal  cause  of  all  this  irregularity.  It  was  really 
for  his  benefit  that  the  irregular  continuance  was  granted.  And  it 
was  his  failure  (partially,  at  least)  to  take  any  further  notice  of  the 
case  that  caused  the  irregular  judgment  to  be  rendered.  When  De- 
vinney's  counsel  was  notified  that  the  day  for  the  trial  had  been  fixed. 
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either  Devinney  himself,  or  his  cotuiBel  for  him,  should  have  made 
an  appearance  before  the  jastioe,  so  as  to  care  the  former  irregular 
proceedings,  and  not  to  do  so  was  hardly  acting  in  good  faith  on  the 
part  of  Devinney  towards  the  plaintiff.  Devinney  now  resorts  to  a 
conrt  of  equity  for  relief  from  tbe  effect  of  this  irregular  judgment. 
Perhaps  a  court  of  equity  might  relieve  him  when  he  has  done  equity. 
Perhaps  when  he  has  paid  the  debt,  and  the  costs  which  necessarily 
accrued  in  the  case,  a  court  of  equity  would  enjoin  the  further  en- 
forcement  of  tbef  judgment.  But  so  long  as  he  desires  to  reap  an  un- 
just advantage  from  irregularities  brought  about,  partially  at  least, 
by  himself,  a  court  of  equity  will  not  assist  him.  If  he  has  any 
strictly  legal  remedy,  (as  contradistinguished  from  an  equitable  rem- 
edy,) let  him  resort  to  such  legal  remedy;  for  a  court  of  equity  will 
not  assist  him,  so  long,  at  least,  as  he  himself  does  not  do  equity. 
Upon  the  whole  case,  I  am  inclined  to  think,  though  with  some  doubts, 
that  tbe  court  below  did  not  err  in  refusing  to  enjoin  tbe  enforcement 
of  said  judgment.  It  must  be  remembered  that  the  judgment  was 
rendered  upon  two  promissory  notes,  against  which  there  was  no  de- 
fense- 


less   ^Statb  of  Eahsas  ex  rel.  v.  D.  W.  Stobmoht  and  others. 

January  Term,  1881. 

1<  Corporations:  The  Kansas  Medioal  Sooiety.  Tbe  Kansas  Medical 
Society  was  lawfully  chartered  by  the  territorial  legislature,  February 
10»  1859,  and  endowed  in  its  act  of  incorporation  with  the  attribute  of 
perpetuaJ  succession  forever.  Hddf  that  the  act  is  not  in  conflict  with 
section  1,  art.  12,  of  the  state  constitution;  that  the  acceptance  of  the 
state  constitution  by  congress,  on  January  29,  1861,  did  not  suspend  or 
repeal  tbe  act;  that*  if  the  state  has  the  power  to  suspend  or  repeal  the 
actt  (which  we  do  not  decide,)  it  has  never  exercised,  nor  attempted  to 
exercise,  the  power;  and  ?ield»  Jkirttierp  that  the  society  is  a  legally  exist- 
ing ocNporation  at  this  time. 

a.  ConstitutioxialLaw:  Oorporationst  Chapter  122,  Laws  1879,  Void. 
The  provisions  of  tbe  act  of  the  legislature,  entitled  ''An  act  to  regulate 
the  practice  of  medicine  in  the  state  of  Kansas,"  approved  February  27, 
1879,  confer  corporate  powers  upon  the  Kansas  Medical  Society,  and  the 
other  incorporated  societies  therein  named;  and  as  this  act  confines  the 
designation  of  examiners  to  three  societies  only,  it  is  in  the  nature  of  a 
special  act,  and  is  therefore  obnoxious  to  section  1,  art.  12,  of  the  con- 
stitution. 

Original  proceedings  in  quo  wat^dnto. 

The  petition  herein  was  filed  in  this  court  by  the  attorney  general. 
May  37, 1880.  The  answer  of  the  defendants,  D.  W.  Stormont,  W. 
W.  Cochrane,  G.  G.  Furley,  B.  Morris,  B.  F.  Neely,  G.  H.  Guibor, 
and  O.  W.  Haldeman,  was  filed  July  29,  1880;  and  the  demurrer 
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thereto,  August  36,  1880.    The  act  inooqx)ratmg  the  Kansas 

cal  Society,  which  act  was  pleaded  in  the  first  defense  stated  in  the 

answer,  is  as  follows : 

Be  it  enacted  by  the  Koyemor  and  legislative  assembly  of  the  territory  of 
Kansas: 

Section  1.  Amory  Hunting,  8.  B.  Prentiss,  J.  P.  Boot,  A.  Fuller,  C.  F. 
Kob,  J.  W.  iCobinson,  J.  B.  Wheeler,  L.  G.  ToUes,  S.  C.  Harrington,  A.  Dan- 
ford,  C.  E.  Miner,  J.  B.  Woodward,  W.  Madison,  J.  H.  Phelps,  0.  Brown* 
Charles  liobinson,  M.  F.  Holaday,  H.  J.  Canniff,  A.  J.  Ritchie, M.  Bailey,  J. 
M.Pelot,  H.  H.  Beals,  J.  G.  Blunt,  T.  Linsey,  G.  W.  Beaumont,  I.Leigh,  A. 
Newman,  M.  Harttmann,  Wm.  Graham,  and  their  associates  and  successors^ 
who  shall  be  elected  to  membership  as  hereinafter  provided,  are  hereby  con« 
stituted  a  body  corporate  and  politic  by  the  name  of  the  *' Kansas  Med- 
*687  leal  Society,*'  and  shall  have  perpetual  succession  ^forever.  Said 
society  may  have  a  common  seal,  and  change  or  alter  the  same  at 
pleasure. 

Sec.  2.  The  members  of  said  society,  in  their  corporate  capacity,  may  elect 
such  officers  as  they  shall  judge  necessary  for  its  government  and  the  manage* 
ment  of  its  affairs,  detemine  the  name,  power,  duty,  and  term  of  office  of 
each;  also,  the  time  and  manner  of  said  elections. 

Sec.  3.  Said  society,  by  and  in  its  corporate  name,  may  have  all  the  rights,, 
privileges,  and  powers  of  a  natural  person,  in  law  and  equity. 

Sec.  4.  Said  society  may  elect  such  persons  to  membership  as  it  iBhall  judge 
proper,  and  shall  have  the  power  to  expel,  suspend,  or  disfranchise  the  same, 
^B  members,  from  all  the  rights  and  privileges  of  the  society;  but  such  ex- 
pulsion, suspension,  or  disfntnchisement  shall  be  by  a  vote  of  two-thirds  of 
all  the  members  present,  at  a  regular  meeting  of  said  society,  of  whicti  due 
notice  shall  have  been  given. 

Sec.  5.  Said  society  shall  have  full  power  to  make  and  enforce  by-laws,  and 
impose  and  collect,  at  law,  any  reasonable  fines,  not  exceeding  fifty  dollars,  as 
may  be  provided  in  said  by-laws,  for  any  and  every  violation  or  infraction 
thereof. 

Sec.  6.  Said  society  shall  issue  certificates  of  membership  to  all  its  mem> 
hers,  under  such  regulations  as  its  by-laws  may  prescribe,  and  may  also  grant 
licenses  to  all  respectable  physicians,  non-graduates,  who  shall,  on  examina- 
tion, be  found  qualified  for  the  practice  of  medicine  and  surgery,  or  eitlier» 
to  practice  those  branches  for  which  they  are  found  qualified. 

bee,  7.  Any  three  members  of  said  society  may  organize  county  or  auxiliary 
societies  in  any  county  of  this  territory;  and  said  auxiliary  societies,  when  so 
organized,  shall  have  all  the  powers  and  privileges,  in  the  corporate  name 
which  they  may  adopt,  that  are  conferred  by  this  act  upon  the  Kansas  Medical 
Society;  and  the  officers  of  said  auxiliary  society  shall  be  honorary  members 
of  the  Kansas  Medical  Society. 

Sec.  8.  A  meeting  of  the  corporators,  or  a  part  thereof,  shall  be  held  in 
Lawrence  on  February  10,  A.  D.  1859,  for  the  purpose  of  decting  the  first 
ofiicers,  and  completing  the  organization. 

Sec.  9.  This  act  to  take  effect  and  be  in  force  from  and  after  its  passage. 

A.  Labzelebe, 
Speaker  of  the  House  of  EepresentativeB. 
0.  W.  Baboook, 

President  of  the  Council. 
Approved,  February  10,  1859.  8.  Medart.  (Governor, 

*^88    *The  defendants  admitted  that  they  had  so  acted,  and  that 
they  do  so  act,  as  the  board  of  exanyners  of  the  Kansas  Med* 
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ical  Society;  but  said  that  they  bad  ao  done,  and  that  they  so  do» 
solely  by  virtue  of  the  act  aforesaid,  and  by  virtue  of  being  members 
of  that  oorporation,  and  among  tbe  regular  successors  of  the  corpo* 
rators  named  in  the  act,  and  by  virtue  of  their  appointment:  as  such 
board  of  the  aociety. 
For  a  second  defense  the  defendants  said  that-r- 

At  the  regular  annual  meeting  of  a  certain  society,  called  and  generally 
known  as  fche  *' Kansas  Medical  Society,"  which  meeting  was  held  on  the  thir- 
teenth day  of  MAjf  1879,  and  May  15,  1879,  theae  defendants  were  duly  ap- 
pointed as  the  board  of  examiners  of  the  Kansas  Medical  Society,  whic)i  society  is 
identical  with  the  Kansas  Medical  Society  mentioned  in  an  act  of  the  legislature 
of  the  state  of  Kansas  entitled  **  An  act  to  regulate  the  practice  of  medici  ne  in  the 
state  of  Kansas,"  approved  February  27, 1879;  and  that  on  the  second  of  June, 
1879,  these  defendants,  as  such  board  of  examiners,  went  before  the  probate 
judge  for  the  county  of  Shawnee  and  state  of  Kansas,  and  each  made  oath  that  he 
was  a  graduate  of  the  sdlopathic  school,  and  that  he  would  faithfully  perform 
tbe  duties  of  his  said  office;  and  that,  within  three  months  after  the  passage 
of  said  act,  these  defendants,  as  such  board  of  examiners,  organis^ed,  and'pro- 
cured  a  seal,  and  from  that  time  continuously  up  to  May  12,  1880,  that  they 
have  discharged  the  duties  and  functions  of  their  offices  as  the  board  of  ex- 
aminers of  the  Kansas  Medical  Society,  by  virtue  of  said  act,  and  of  their  ap- 
pointment and  qualification  as  {UCoresaid,  and  not  otherwise;  and  that  at  the 
regular  annual  meeting  of  the  Kansas  Medical  Society,  held  May  12,  1880, 
these  defendants  were  duly  elected  by  said  society  their  own  successors,  and 
thereupon  that  each  made  the  oath  aforesaid,  and  duly  qualified  as  a  member 
of  such  board  of  examiners;  and  that  these  defendants  have  been  exercising, 
discharging,  and  performing,  and  that  they  are  now  exercising,  discharging, 
and  performing,  the  powers,  duties,  and  functions  of  their  offices  as  a  board 
of  examiners  of  the  Kansas  Medical  Society,  under  and  by  virtue  of  sale)  act, 
and  of  their  appointment  and  qualification  as  aforesaid,  and  not  otherwise. 

As  to  other  matters  contained  in  the  petition,  the  defendants  made 
a  denial.     Other  facts  are  stated  in  the  opinion,  filed  February  3, 

1881. 
*689     *Willard  Davis^  Atty.  Gen.,  and  A.  B.  Jetmore,  for  plaintiff. 
John  GhUhriey  Oeo»  8.  Brown,  C,  M .  Fo$ter,  and  Peck,  Ryan 
d  Johnson,  for  defendants. 

HoBTON,  G.  J.  This  is  an  original  action,  commenced  in  this  court 
by  the  state  of  Kansas,  on  the  relation  of  the  attorney  general,  against 
the  defendants,  D.  W.  Stormont,  S.  F.  Neely,  G.  G.  Furley,  G.  H. 
Gaibor,  B.  Morris^  W.  W.  Cochrane,  and  G.  W.  Haldeman,  who  com- 
prise the  board  of  examiners  of  the  Kansas  Medical  Society,  appointed 
under  the  provisions  of  the  act  of  the  legislature  entitled  "An  act  to 
regulate  the  practice  of  medicine  in  the  state  of  Kansas,"  approved 
February  27,  1879.  The  object  and  prayer  of  the  petition  is  to  re- 
quire the  defendants  to  show  by  what  authority  or  right  they  exercise 
the  duties  of  medical  examiners.  The  answer  sets  forth  that  the 
Kansas  Medical  Society  is  a  legally  incorporated  body,  and  that  the 
defendants  exercise  their  duties  by  virtue  of  the  act  of  February  27, 
1879.    To  this  answer  the  plaintiff  has  filed  a  general  demurrer. 
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The  disposition  of  this  demurrer  is  to  determine  the  case.  It  is  con- 
tended, by  the  oounsel  representing  the  state,  that  the  Kansas  Med- 
ioal  Society  is  not  a  legally  incorporated  body,  and  that  it  does  not 
possess  the  power  to  appoint  a  board  of  examiners  under  the  act  of 
1879.  The  reasons  for  this  contention,  as  summarized  by  ooansel, 
are :  (1)  That  the  charter  of  the  society  has  expired  by  statntoiy 
limitation;  (3)  that  the  power  of  the  territorial  legislature,  being  per« 
missive  and  temporary  only,  could  confer  no  vested  right,  by  contract 
or  otherwise,  which  would  bind  the  state  against  its  consent;  (3) 
that  the  charter  of  the  society  was  granted  by  a  territorial  act,  not 

accepted  or  preserved  by  the  state;,  and  (4)  that  the  legisla- 
*690    ture  did  not,  and  has  not  the  power  *under  the  constitution 

to,  recognise  or  validate  the  existence  of  the  society,  nor  to 
grant  it  additional  powers  by  the  act  of  1879.  As  all  these  objections 
to  the  existence  of  the  corporation,  and  the  future  action  of  the  de* 
fondants  as  a  board  of  examiners,  are  fully  discussed  in  the  briefs, 
we  shall  consider  them  without  reference  to  whether  they  are  fairly 
raised  upon  the  record. 

The  society  was  incorporated,  by  a  special  act  of  the  territorial 
legislature,  on  the  tenth  day  of  February,  1869.  The  first  section 
of  the  act  provides  ''that  Amory  Hunting,  S.  B.  Prentiss,  J.  P.  Boot, 
*  *  *  and  their  associates  and  successors,  who  shall  be  elected 
to  membership  as  hereinafter  provided,  are  hereby  constituted  a  body 
corporate  and  politic,  by  the  name  of  the  *  Kansas  Medical  Society,' 
and  shall  have  perpetual  succession  forever."  It  is  conceded  that 
the  legislature  of  the  territory  had  the  power  to  incorporate  the  soci- 
ety by  a  special  act.  Having  the  power  to  create  the  corporation,  it 
had  the  further  power  to  endow  it  with  all  the  attributes  of  a  corpo- 
ration, not  inconsistent  with  the  provisions  of  the  constitution  of  th^ 
United  States,  and  the  act  organizing  the  territory  of  Kansas,  ap- 
proved May  80, 1864.  Chief  Justice  Marshall,  in  giving  a  practical 
definition  of  a  corporation  and  its  uses,  says :  "It  is  an  artificial  be* 
ing,  invisible,  intangible,  and  existing  only  in  contemplation  of  law. 
Being  the  mere  creature  of  law,  it  possesses  only  those  properties 
which  the  charter  of  its  creation  confers  upon  it,  either  expressly 
or  as  incidental  to  its  very  existence.  These  are  such  as  are  sup- 
posed to  be  best  calculated  to  effect  the  object  for  which  it  was  cre- 
ated. Among  the  most  important  are  immortality ^  and,  if  the  expres- 
sion may  be  allowed,  individuality^ — properties  by  which  a  perpetual 
succession  of  many  persons  is  considered  as  the  same,  and  may  act 
as  a  single  individual.  ^  *  *  By  these  means  a  perpetual  suc- 
cession of  individuals  is  capable  of  acting  for  the  promotion  of  the 
particular  object,  like  an  immortal  being."    Dartmouth  College  v. 

Woodward,  4  Wheat.  636.  Therefore,  within  this  definition, 
*691    immortality  *is  a  legitimate  attribute  to  be  conferred  on  a 

corporation.  Of  course,  we  speak  of  such  immortality  only  as 
may  be  created  by  law.    Even  then  it  is  not  literally  true  that  a  oor- 
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pontion  is  immortal;  m  in  point  of  fact,  like  natural  persons,  it  is 
subjeot  to  death  and  dissolution  in  varioas  ways,  and  in  some  states 
ean  only  be  created  for  a  limited  period,  and  in  others,  like  ours, 
only  organised  nnder  general  laws,  which  may  be  amended  or  re- 
pealed at  any  time.  State  Const,  art.  13,  §  1.  Tet,  when  not  lim- 
ited or  forbidden  by  constitutional  or  organic  law,  the  right  to  confer 
perpetual  succession  by  legiriative  authority,  so  far,  at  least,  as  hu- 
man agency  can  confer  such  an  attribute,  cannot  be  logically  ques- 
tioned. Perhaps  we  might  go  further  and  say»  (speaking  in  a  com- 
parative sense,)  a  corporation  is  presumably  immortal ;  that  words 
of  limitation  or  exception  are  essential  to  deprive  it  of  that  attribute. 
As  the  "Kansas  Medical  Society*'  was  endowed  with  perpetual  suc- 
cession or  immortality  in  its  creation,  we  next  inquire  whether  the 
constitution  of  the  United  States,  or  the  organic  act,  or  any  territo- 
rial law,  restricted  or  limited  its  term  of  existence.  It  is  not  alleged 
that  the  act  of  incorporation  contravened  the  fundamental  principles 
of  the  constitution  of  the  United  States,  or  the  organic  law  of  the 
territory;  it  is  contended,  only,  that  the  charter  expired  by  limita- 
tion on  February  10,  1869,  under  the  provisions  of  the  act  of  1856 
concerning  corporations.  This  act,  among  other  things,  provided  as 
f6llows : 

**  Section  1.  Every  corporation,  as  such,  has  power,  first,  to  have  succes- 
sion by  its  corporate  name  for  the  period  liroited  in  its  charter,  and,  when 
no  period  is  limited,  for  ten  years.**    Laws  1855,  pp.  185, 193. 

As  the  special  act  of  February  10,  1859,  creating  the  society,  only 
limited  the  life  of  the  corporation  to  the  end  of  all  human  affairs,  or 
the  close  of  finite  existence,  the  law  of  1855  has  no  application. 
Again,  it  was  not  in  the  legislative  mind  that  the  law  of  1855  should 
apply  to  this  act,  because,  the  next  day  after  its  adoption, 
*69S  (February  11,  1859,)  the  general  ^corporation  act  of  1866 
was  repealed  by  the  territorial  legislature.  Laws  1859,  p. 
544,  §  1.  Furthermore,  the  legislature  of  1855  could  not  impose  any 
limitation  on  the  legislature  of  1869;  and,  the  latter  legislature  hav- 
ing granted  the  society  "perpetual  succession  forever,"  the  only  limit 
to  its  existence  is  the  end  of  all  things,  unless  subsequent  laws,  con- 
stitutional or  state,  have  or  shall  suspend  or  repeal  its  charter.  This 
much  is  clear:  the  charter  did  not  expire  by  the  law  of  1865. 

The  second  objection  deserves  only  a  passing  notice.  Whether  the 
state  legislature  can  suspend  or  repeal  the  special  acts  of  incorpora- 
tion adopted  by  the  territorial  legislature  prior  to  the  admission  of  the 
state  into  the  Union  is  not  before  us,  and,  so  far  as  this  case  is  con- 
cerned, it  may  be  left  an  open  question.  No  attempt  has  been  made 
by  any  state  legislation  to  repeal  the  charter  of  the  society,  or  limit 
its  corporate  life.  On  the  other  hand,  the  act  of  February  37,  1879, 
in  clear  language  recognises  the  society  as  an  existing  corporation. 
Until  the  institution  of  this  suit,  no  attempt  had  ever  been  made  to  . 
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debar  it  from  doing  business;  nor  had  its  life  ever  before  been  at- 
tacked or  threatened  by  a  state  official. 

If  we  properly  understand  the  nature  of  the  third  objection,  it  is 
that  as  the  act  of  incorporation  was  granted  by  the  territorial  legis- 
lature,  and  as  section  1,  art.  13,  of  the  state  constitution  inhibits 
the  state  legislature  from  conferring  corporate  powers  by  special  acts, 
the  charter  of  the  society,  upon  the  acceptance  of  our  constitution  by 
congress,  at  once  ceased  to  have  validity, — that  then  its  life  instan* 
taneously  ended.  In  brief,  that  the  territorial  act  of  incorporation 
then  suffered  sudden  and  permanent  syncope  by  the  higher  law  of 
the  constitution ;  and  as  the  act  o'f  incorporation  has  not  and  ooold 
not  be  rehabilitated,  or  the  corporate  existence  revivified  by  the  state 
legislature,  on  account  of  section  1,  art.  12,  the  society  had  no  cor- 
porate  existence  after  the  admission  of  the  state  into  the  Union.  Now, 
section  4  of  the  schedule  of  the  constitution  provides  that  ''all  laws 
and  parts  of  laws  in  force  in  the  territory  at  the  time  of  the 
*693  acceptance  of  this  constitution  by  congress,  *not  inconsistent 
with  this  constitution,  shall  continue  and  remain  in  full  force 
until  they  expire,  or  shall  be  repealed."  In  State  v.  Hitchcock,  1 
Ean.  *178,  this  court  held  that  all  laws  passed  by  the  territorial  leg- 
islature, until  superseded,  according  to  the  mode  prescribed  by.  law, 
if  their  provisions  were  not  in  conflict  with  the  constitution  of  the 
United  States  or  of  the  state,  were  valid.  But  counsel  assert  that 
the  territorial  act  is  inconsistent  with  section  1,  art.  12,  which  reads: 
"The  legislature  shall  pass  no  special  act  conferring  corporate  powers. 
Corporations  may  be  created  under  general  laws ;  but  all  such  laws 
may  be  amended  or  repealed.  **  This  section  has  already  been  judi- 
cially interpreted  by  this  court  as  a  limitation  upon  the  legislative 
power  of  the  state,  as  prospective,  not  retroactive,  and  therefore  it 
has  no  restraint  or  control  over  the  acts  of  the  territorial  legislature. 
In  Atchison  v.  Bartholow,  4  Ean.  *124,  it  is  said  "that  the  whole  of 
article  12  is  merely  restrictive  of  the  general  power  conferred  by  sec- 
tion one  of  article  two.  It  adds  nothing  to  the  power  of  the  legisla- 
ture, nor  could  it  have  been  so  intended.  All  legislative  power  upon 
the  subject  had  already  been  conferred.  It  may  be  true  that  the  leg- 
islature, in  exercising  the  power,  might  have  done  precisely  what  this 
clause  requires  of  it,  had  it  been  omitted;  but  it  seems  to  have  been 
thought  expedient  to  compulsorily  restrain  its  action,  and  such  alone 
was  manifestly  the  intention  of  this  article.  *  •  *  Before  the 
adoption  of  the  constitution,  the  practice  was  to  create  corporations, 
and  organize  cities  and  towns,  by  special  laws.  *  *  *  To  pre* 
vent  just  such  abuses,  and  others  equally  meretricious,  the  twelfth 
article  was  inserted  in  the  constitution." 

Again,  in  State  v.  Lawrence  Bridge  Co.,  23  Ean.  *456,  the  lan- 
guage of  the  opinion  is:  *'Befctfe  the  adoption  of  the  constitution 
.  the  practice  was  to  create  corporations  by  special  laws.     This  prac- 
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tioe  resulted  in  partiial,  vicious^  and  dangerous  legislation.  To  oor- 
xeot  this  existing  evil,  and  to  inaugurate  the  policy  of  placing  all  cor- 
porations of  the  same  kind  upon  a  perfect  equality  as  to  all 
*694  future  grants  of  *power,  •  •  *  it  was  ordained,"  etc. ;  and 
in  speaking  of  section  26,  o.  23,  Gen.  St.  1868,  it  is  stated*, 
(page  468:)  '*If  sustained,  corporations  can  again  be  created  or  ex- 
tended in  their  existence  all  over  the  state,  with  such  powers  and 
franchises  as  the  territorial  legislature  may  have  conferred  by  special 
charters  at  its  pleasure  or  caprice,  when  its  power  was  unrestricted 
by  any  such  wholesome  constitutional  provision  as  is  imposed  by  sec- 
tion 1,  art.  12,  on  the  legislative  power  of  the  state.  ** 

The  Lawrence  Bridge  Company  continued  to  exist  as  a  corporation 
to  February  9,  1878,  although  it  was  created  by  a  special  act  of  the 
territorial  legidature  on  February  17,  1867,  notwithstanding  section 
26,  c.  28,  Gen.  St.,  had  no  effect  to  continue  it  in  the  enjoyment  of 
its  franchises.  The  charter  of  that  corporation,  although  not  pre- 
served or  continued  in  force  by  the  state  in  any  manner  other  than 
as  the  Kansas  Medical  Society  has  been  preserved,  existed  in  full 
vigor  for  over  seventeen  years  after  the  acceptance  of  our  oonstitu-  ' 
tion  by  congress.  The  "Paola  Town  Company,*'  chartered  October 
18,  1866,  did  not  cease  to  exist  till  1866, — over  four  years  after 
Kansas  became  a  state.  Krutz  v.  Paola  Town  Co.,  20  Kan.  397.  If 
the  theory  of  counsel  is  correct,  then  every  ferry,  bridge,  railroad,  or 
other  like  corporation,  incorporated  by  special  acts  prior  to  the  ad- 
mission of  Kansas  as  a  state,  was  stricken  down  and  blotted  out  in 
1861.  Certainly  no  such  wholesale  slaughter  of  corporations  was 
ever  intended  by  the  framers  of  the  constitution,  (even  if  they  had 
the  power  to  accomplish  it,)  and  neither  reason  nor  authority  sup- 
ports such  a  doctrine.  We  doubt,  even,  whether  counsel  would  be 
willing  to  follow  the  logical  results  of  their  argument  to  this  extent. 
Yincennes  University  v.  Indiana,  14  How.  268. 

Our  conclusions  upon  the  foregoing  matters  are  that  the  Kansas 
Medical  Society  was  lawfully  chartered  by  the  territorial  legislature; 
that  it  was  legally  endowed  with  perpetual  succession  forever;  that 
the  constitution  did  not  suspend  or  repeal  its  charter ;  that, 
*696  if  the  state  legislature  has  the  power  to  suspend  or  re^peal  the 
charter,  (which  we  do  not  decide,)  it  has  never  exercised,  or 
attempted  to  exercise,  the  power ;  and  that  the  society  is  a  lawfully 
existing  corporation. 

The  final  objection,  and  the  most  serious  of  all,  is  that  the  act  of 
February  27, 1879,  grants  to  the  Kansas  Medical  Society  additional  au- 
thority, thereby  conferring  corporate  powers  by  a  special  act,  and 
that  it  is  therefore  obnoxious  to  section  1,  art.  12,  of  the  conntitution 
of  the  state.  If  this  objection  ia  valid,  it  is  equally  fatal  to  the  ao* 
tion  of  the  Eclectic  Medical  Society,  and  of  the  Homeopathic  Medical 
Society,  in  appointing  examiners,  as  the  latter  societies  are,  in  the 
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law,  also  denominated  eorporations»  and  we  believe  that  their  corpo- 
rate  existences  are  anqnestioned.  If  the  Kansas  Medical  Society  were 
not  a  corporation,  but  only  an  association  of  individuals,  we  woald 
have  no  hesitation  in  deciding  (hat  the  legislatare  had  the  constitu- 
fional  right  to  devolve  the  power  conferred;  and  if  the  defendants 
had  not  pleaded  the  act  of  incorporation,  but  alleged  only  that  they 
were  acting  as  citizens,  or  as  an  association  of  citizens,  the  defense 
would  be  sufficient.  We  could  have  treated  the  words,  '* corporations 
organized  and  existing,"  as  merely  "descriptio  personarum.*'  The 
state  constitution  is  only  a  limitation  of  powers,  and  as  there  is  no 
provision  forbidding  the  legislature  from  authorizing  persons,  or  an 
association  of  persons,  within  reasonable  limits,  to  designate  examin- 
ers, with  the  duties  defined  in  the  law,  its  provisions  would  not  be  re- 
pugnant to  the  constitution,  if  confined  to  persons  or  societies  not  in- 
corporated. Clearly,  we  think,  the  state,  in  the  exercise  of  police 
power,  may  provide  for  boards  authorized  to  examine  persons  seek- 
ing to  be  admitted  to  practice  medicine  to  be  designateid  by  any  cit- 
izen or  citizens.  The  fact  that  the  Kansas  Medical  Society,  and  the 
other  societies  named  in  the  law,  are  corporations,  presents  fully  and 
fairly  the  inquiry  whether,  in  fact,  the  law  confers  corporate  powers. 
It  is  said  in  Gilmore  v.  Norton,  10  Kan.  *491,  '*that  any  power  con- 
ferred upon  a  corporation,  and  to  be  exercised  by  the  corporation,  is 

a  corporate  power;  and  a  power  that  would  not  be  a  corporate 
^696    power  if  ex'ercised  by  an  individual,  becomes  a  corporate 

power  when  exercised  by  a  corporation."  The  authority  for 
these  societies  to  appoint  annuaUy  a  board  of  examiners  (unless  we 
may  denominate  it  the  imposition  of  a  publio  duty)  is  the  possession 
of  some  corporate  power  conferred  by  the  legislature,  and  the  exercise 
of  such  power  by  the  incorporated  societies  (unless  it  be  the  assnmp- 
tion  of  a  public  duty)  is  the  exercise  by  the  corporations  of  corporate 
power.  If  the  law  limited  the  power  conferred  to  the  mere  designa- 
tion of  examiners,  whose  duties  are  entirely  separate  and  independ- 
ent of  the  corporations,  and  if  the  control  or  direction  of  the  corpora- 
tions over  the  examiners  ceased  with  such  designation,  and  if  the 
exercise  of  the  selection  of  the  examiners  were  not  profitable  or  ben- 
eficial to  them,  the  law  might  be  held  valid.  This  upon  the  prin- 
ciple, solely,  that  the  state,  by  the  law,  imposed  a  public  duty  on  the 
corporations,  and  the  performance  of  the  duty  is  the  assumption  of 
a  public  duty.  To  illustrate :  Suppose  that  the  legislature,  by  an  act 
at  its  present  session,  should  ask  the  city  of  Topeka  to  designate  a 
civil  engineer  to  examine  and  report  to  the  board  of  state-house  com- 
missioners, at  the  expense  and  under  the  direction  of  the  state,  the 
depth,  strength,  and  character  of  the  foundation  walls  of  the  west 
wing  of  the  state  house  just  completed;  or,  suppose  that  the  city  of 
Leavenworth  were  authorized  to  appoint  a  commissioner,  in  the  in- 
terest and  at  the  expense  of  the  state,  to  attend  the  world's  exposi- 
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iion  to  be  holden  in  New  Tork  oity  in  1888, — we  are  inolined  to  think 
that  such  acts  would  be  constitutional.  In  these  cases  there  would 
be  virtually  no  franchise  or  power,  and  no  pecuniary  profit  to  the  cor- 
porations. But  the  law  of  1879  does  not  restrain  or  limit  the  author- 
ity conferred  to  the  mere  designation  of  examiners.  It  requires  that 
the  oertifioate  shall  indicate  the  medical  society  to  which  the  exam- 
ining board  is  attached,  (Laws  1879,  o«  122,  §  8;)  that  the  candi- 
dates shall  pay  a  fee  of  five  dollars,  in  advance;  that  all  the  fees  re- 
ceived by  the  examiners  shall  be  paid  into  the  treasuries  of  the  med- 
ical societies  by  which  the  boards  are  appointed ;  and  the  ex- 
^^697  penses  and  compensation  of  the  boards  *are  subject  to  arrange- 
ments with  the  societies,  (section  8,  supra.)  The  act  is  entitled 
^'An  act  to  regulate  the  practice  of  medicine  in  the  state, "  yet,  under 
its  provisions,  all  the  fees  collected  go  into  the  treasuries  of  the  soci- 
eties, and  thus  increase,  more  or  less,  according  to  the  number  of  ap- 
plicants, the  funds  or  assets  of  each  society.  By  these  provisions  a 
revenue  is  collected  directly  from  each  candidate  for  some  one  of  the 
corporations,  and,  to  the  extent  of  the  fees,  less  the  expepses  and 
compensation  returned  to  the  examiners,  the  law  is  for  the  emolu- 
ment and  benefit  of  the  corporations.  It  confers  power,  the  exercise 
of  which  secures  pecuniary  profit.  Under  the  law,  to  some  extent, 
a  revenue  is  levied  and  collected  on  certain  individuals. 

Again,  the  power  given  the  corporations  to  regulate  the  compensa- 
tion and  expenses  of  the  examiners  gives  them,  in  some  degree,  con- 
trol over  their  appointees,  and  thus  further  corporate  power  is  granted, 
the  exercise  of  which  by  the  societies  is  the  exercise  of  corporate  power. 
In  our  opinion,  therefore,  the  law  of  1879  does  confer  corporate  powers 
on  the  several  societies  designated  to  select  examiners,  and  is,  in  con- 
sequence thereof,  unconstitutional  and  void.  Atchison  v.  Bartholow. 
4  £an.  .*124;  Gilmore  v.  Norton,  supra.  We  have  arrived  at  this 
conclusion  with  some  hesitation,  conscious  that,  if  practicable,  we 
should  favor  the  validity  of  the  law,  so  as  to  give  it  force  and  effect, 
rather  than  to  avoid  it  or  render  it  nugatory;  but  the  closer  our  ex- 
amination, the  more  positive  are  our  convictions  of  its  conflict  with 
the  constitution. 

Again,  some  of  the  provisions  of  the  law  are  in  the  interest  of  the 
public  health,  and  attempt,  in  a  feeble  way,  to  protect  the  public  from 
empiricism  and  malpractice,  and  thus  far  are  so  worthy  in  their  gen- 
eral purpose  that  we  would  gladly  uphold  them  in  all  their  terms;  but 
the  constitution  is  paramount,  and,  in  our  allegiance  to  it,  it  becomes 
our  duty,  in  a  clear  case,  to  strike  down  the  statute,  rather  than  to 
permit  it  to  encroach  upon  or  override  the  fundamental  law 
*698  of  the  *state.  As  was  said  in  State  v.  Lawrence  Bridge  Co.^ 
supra,  *457 : 

''An  evasion  of  bo  Important  a  provision  of  the  constitution  ought  not  to 
be  favored  in  any  degree.    The  abuses  and  corruption  in  legislation  are  mainly 
the  result  of  private  and  special  laws,  and  the  remedy,  and  the  only  remedy, 
V.24K— 82 
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which  has  proved  effectaal  to  prevent  this*  is  found  in  severelj  depriving  the 
legislature  of  the  power  to  legislate  for  any  citizen  [or  corporation]  in  prefer- 
ence to  or  at  the  expense  of  the  whole.  Ohsta  principiis — stop  tl^e  beginnings, 
and  stop  them  decisively — is  very  necessary  to  such  legislation." 

We  have  not  thought  it  important  to  discuss  the  question  whether 
the  act  is  a  special  act  in  condoning  the  selection  of  the  examiners  to 
three  medical  societies  only,  and  in  giving  them  special  powers  and 
privileges  not  conferred  on  similar  corporations,  as  it  seems  to  us  no 
argument  is  needed  to  sustain  the  proposition.  Counsel  do  not  chal- 
lenge this  view,  and  comment  thereon  is  useless* 

At  one  time  in  our  investigation,  we  hoped  to  so  separate  the  in- 
valid provisions  of  the  law  as  to  preserve  the  doty  to  the  several  boards 
to  designate  examiners,  but  the  invalid  provisions  are  so  united  with 
the  other  portions  that  it  seems  that  it  was  the  intention  of  the  legis- 
lature to  build  up  and  aid  pecuniarily  the  corporations  named,  as 
well  as  to  carry  out  the  general  purpose  indicated  by  the  title;  there- 
fore the  poison  cannot  be  withdrawn,  so  that  the  life  of  the  law  can 
be  saved..  If  the  section  which  is  clearly  unconstitutional  is  stricken 
out,  no  provision  is  left  for  the  payment  of  the  examiners,  nor  for 
carrying  fully  into  effect  the  law. 

The  result  we  have  reached,  after  having  endeavored  thoroughly 
to  understand  the  subject,  obliterates  for  all  practical  purposes  the 
statute.  If  the  Kansas  Medical  Society  cannot  appoint  examiners, 
and  obtain  the  benefits  of  the  fees  collected  from  the  applicants  to  its 
board,  because  it  is  a  corporation,  then  the  Eclectic  Medical  Society 
and  the  Homeopathic  State  Society  (if  they  are  corporations)  are  like- 
wise debarred  from  enjoying  the  powers  conferred  by  the  law. 
*699  If  there  are  no  ^societies  to  designate  examiners,  no  examiners 
can  be  chosen;  and  if  no  examiners  can  be  chosen,  no  certifi- 
cates can  be  granted;  if  no  certificates  can  be  granted,  the  other  pro- 
visions are  lifeless,  and  without  power  of  enforcement.  It  is  better 
that  this  conclusion  be  declared  at  once,  while  the  legislature  is  in 
session,  than  that  it  be  postponed  to  a  future  day,  because  the  conse- 
quences need  not  be  disastrous  to  the  public.  The  law-making  power 
can  easily  correct  and  remedy  the  vice  of  the  existing  statute,  and 
replace,  in  a  very  few  days,  the  obnoxious  law,  with  one  harmonious 
and  constitutional.  The  appointments  may  be  lodged,  perhaps,  with 
the  societies,  if  the  power  conferred  is  limited  to  the  mere  designa- 
tion of  examiners;  or  the  governor  or  some  other  officer  or  person 
may  be  designated  to  select  the  examiners  from  the  societies.  Of 
course,  the  fees  of  the  applicants  cannot  be  turned  over  to  two  or 
three  corporations,  so  as  to  confer  on  them  alone  special  powers  and 
privileges  not  enjoyed  by  other  medical  societies  incorporated  by  law. 
As  the  fees  already  paid  by  the  applicants  have  been  advanced  un- 
der a  mistake  of  law,  and  not  of  fact,  no  recovery  of  them  can  be  had; 
unless,  therefore,  they  are.  voluntarily  returned  to  the  candidates, 
the  corporations  will  retain  tb^m.    Aa  the  defendants  have  no  legal 
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anihority  to  perfonn  the  dnties  of  examiners  under  the  act  of  1879» 
owing  to  its  invalidity,  the  answer  fails  to  set  forth  a  good  defense, 
and  the  demurrer  thereto  must  be  sustained. 

Judgment  rendered  for  the  plaintiff  for  all  0OBt& 

(All  the  justices  concurring.) 


*700  *Pbohibitobt  Amkndmbnt  Gasss. 

January  Term»  1881. 

1.  Constitational  Law:  Prohibitory  Amendment.  The oonstitntion pro- 
vides that  propositions  for  its  amendment  may  be  submitted  to  the  peo- 
ple by  the  concurrence  of  two-thirds  of  the  members  of  each  house;  that 
such  propositions,  together  with  the  yeas  and  nays,  shall  be  entered  on 
the  Journal:  and  that,  if  a  majority  of  the  electors  voting  on  such  proposed 
amendments  adopt  them,  they  shall  become  a  part  of  the  constitution. 
It  also  provides  for  a  "general  election"  to  be  held  annually  on  the  Tues- 
day succeeding  the  first  Monday  in  November.  From  early  Kansas  his- 
tory there  has  been  in  force  a  general  election  law.  It  provides  all  the 
machinery  for  elections,  names  judges,  canvassing  boards,  prescribes 
forms  and  procedure  for  the  election  of  all  officers, — state,  district,  county, 
and  township.  In  terms,  it  names  only  individuals  and  officers,  and  does 
not  refer  to  constitutional  amendments  or  other  questions.  In  1879,  the 
legislature,  by  the  requisite  vote,  submitted  a  proposition  to  amend  the 
constitution.  This  proposition  was  not  entered  at  length  upon  the  jour- 
nal, but  was  described  by  its  title,  its  scope,  and  object.  Otherwise,  the 
submission  was  legal  and  regular.  The  joint  resolution  making  the  sub- 
mission simply  provides  that  the  proposition  shall  be  submitted  to. the 
electors  at  the  general  election  in  1880,  and  prescribes  the  form  of  ballots. 
It  does  not  in  terms  declare  that  the  machinery  of  the  general  election 
law  shall  control,  or  that  any  particular  officers  or  boards  shall  receive, 
count,  or  canvass  the  votes  cast.  As  a  matter  of  fact,  the  full  machinery 
of  the  general  election  law  was  appropriated,  votes  were  received,  counted, 
canvassed,  and  the  result  declared,  just  as  fully  as  though  it  had  been  in 
terms  ordered.  Further,  the  records  of  legislative  action  disclose  that, 
while  from  1861  to  1868  propositions  for  constitutional  amendments  were 
submitted,  in  which  the  machinery  of  the  ffeneral  election  law  was  spe- 
cifically appropriated,  and  from  1868  to  1873  no  propositions  for  consti- 
tutional amendments  were  submitted,  yet  that  from  1878  to  the  present 
time  four  legislatures  have  submitted  constitutional  amendments,  and 
that  during  these  years  the  same  form  of  submission  has  been  observed  as 
was  used  in  this  submission;  that  many  of  the  propositions  so  submitted 
have  been  adopted,  and,  without  question,  recognized  and  acted  upon,  as 
parts  of  the  constitution;  that  among  these  changes  are  such  vital  ones 
as  the  numerical  organization  of  the  legislature,  lefigth  of  official  terms, 
scope  of  revenue  li^ws,  and  biennial  sessions.  Frequently,  also,  the  full 
text  of  the  proposed  amendment  did  not  appear  upon  the  journal  of  either 
house,  but,  like  the  one  in  question,  it  was  referred  to  only  by  the  title 
and  object.  Beyond  this,  it  is  a  matter  of  public  history  that  between 
the  submission  and  the  vote,  a  period  of  over  twenty  months,  this  propo- 
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flitioQ  for  amendment  was  the  subject  of  a  warm  and  heated  canvass 
*701      throughout  the  entire  state,  and  no  ^suggestion,  even,  was  publicly 

made  that  the  proposition  was  not  fully  and  legally  .presented  to  the 
people  for  decision.  At  the  election,  seven  out  of  every  eight  voters  re- 
corded, by  ballot,  their  views  upon  the  question,  and  a  majority  of  these 
ballots  was  in  favor  of  the  adoption  of  the  amendment.  Held  that, 
conceding  the  irregularity  in  the  proceedings  of  the  legislature,  and  the 
doubtful  scope  of  the  provisions  for  the  election,  yet,  in  view  of  the  very 
uncertainty  as  to  those  provisions,  the  paat  legislative  history  of  similar 
propositions,  the  univeroal  prior  acquiescence  in  the  same  forms  of  pro- 
cedure, and  the  populm:  and  unchallenged  acceptance  of  the  legal  pend- 
ency before  the  people  of  the  question  of  this  amendment  for  decision, 
and  also  in  view  of  the  duty  cast  upontliis  court  of  taking  judicial  knowl- 
edge of  everything  affecting  the  existence  and  validity  of  any  law  or  por- 
tion of  the  constitution,  it  must  be,  and  it  is,  adjudged,  ttiat  such  proposed 
amendment  has  become  and  is  a  part  of  the  constitation.  [Weyand  v* 
Stover,  35  £an.  553,  11  Pac.  Bep.  355.] 

2. :  Amendment,  When  Adopted.  When  two  or  more  proposi- 
tions for  constitutional  amendment  arcf  submitted  at  the  same  election, 
either  one  will  be  adopted  if  a  majority  of  the  electors  voting  upon  it 
votes  affirmatively;  and  this,  without  inference  to  the  number  of  votes 
cast  on  the  other  propositions,  or  at  that  election. 

8.  Intoxioating  Liquor:  Prohibitory  Power  of  a  State.  Notwithstand- 
ing the  fourteenth  amendment  to  the  constitution  of  the  United  States,  any 
state  has  the  right  to  prohibit  the  manufacture  and  sale  of  intoxicating 
liquors  for  use  as  a  beverage.  Beer  Co.  v.  Massachusetts,  97  U.  S-  25. 
[State  V.  Mugler,  29  Kan.  252;  State  v.  Whisner,  35  Kan.  277, 10  F&c. 
bep.  852.] 

4. :  Dram-Shop  Act:  Ifot  Repealed  in  Tota  This  constitu- 
tional amendment  does  not  repeal  the  dram-shop  act  in  toto^  but  only  so 
far  as  that  act  authorized  licenses  for  the  sale  of  intoxioating  liquors  as  a 
beverage.    [Franktin  v.  Westfkll,  27  Kan.  619.1 

6,  ;  Habeas  Gorpna.    Where  a  complaint  is  filed,  under  the  dram- 

shop act,  which  does  not  in  terms  charge  a  sale  without  a  license,  but 
charges  generally  an  unlawful  selling,  and  the  defendant,  pleading  not 
guilty,  goes  to  trial,  is  convicted  and  sentenced,  hddf  that  the  complaint 
is  not  such  an  absolute  nullity  as  will  entitle  the  defendant  to  a  discbarge 
by  ?iabe(u  corpUB* 

Original  proceedings  in  habea$  corpus,  etc. 

The  adoption  of  the  amendment  to  the  state  constitution,  at  the 
general  election  of  1880,  prohibiting  the  manufacture  and  sale  of  in- 
toxicating liquors,  except  for  certain  specified  purposes,  gave  rise  to 
several  actions  brought  to  test  the  validity  of  the  amendment  itself, 
and  its  effect,  if  valid,  on  the  dram-shop  act.  Four  of  these 
*702  cases  were  heard  and  consid^ered  together  in  this  court,  in  Feb- 
ruary, 1881.     These  cases  are  as  follows: 

Petition  filed  in  this  court,  January  5,  1881,  for  a  writ  of  hahea$ 
eorpuM.  The  petition  states,  in  substance,  that  the  petitioner,  E.  Ei. 
Weaver,  is  unlawfully  restrained  of  his  liberty  by  J.  B.  Moon,  sherifP 
of  Lyon  county,  Kansas,  who  now  has  the  petitioner  in  his  custody 
at  the  city  of  Emporia,  in  said  county ;  that  the  pretext  for  such  re- 
straint is  that  this  petitioner  was,  on  the  first  day  of  Januaiyi  1881, 
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before  Gbarlee  Fletcher,  a  justioe  of  the  peace  of  the  city  aforesaid, 
tried  npon  the  charge  that  he,  '*apon  the  first  day  of  January,  1881, 
at  and  within  the  city  of  Emporia,  a  city  of  the  second  class,  daly  incor- 
porated as  such  under  the  laws  of  the  state  of  Kansas,  and  situated 
in  the  county  of  Lyon,  in  the  state  of  Kansas,  did  then  and  there  un- 
lawfully sell  to  one  J.  S*  Conwell,  spirituous,  vinous,  fermented,  and 
intoxicating  liquors,  io-wit,  one  gallon  of  whisky,  which  said  sale  was 
made  in  a  building  occupied  by  the  said  £•  E«  Weaver,  on  lot  No.  144 
Commercial  street,  in  the  said  city  of  Emporia,  contrary  to  the  form 
of  the  statute,**  etc. ;  that  he  was,  by  the  justice,  found  guilty  of  the 
above  charge,  and  sentenced  to  pay  a  fine  of  $1,  and  the  costs  of  prose- 
cution, taxed  at  f  4.75,  and  that  it  was  ordered  that,  in  default  of  his 
payment  thereof,  he  be  committed  to  the  jail  of  Lyon  county,  there 
to  remain  until  he  paid  the  fine  and  costs  aforesaid ;  that  he  refused 
to  pay  the  same,  and  that  thereupon  the  justice,  upon  the  foregoing 
judgment,  issued  and  delivered  an  order  of  commitment  to  the  sheriff 
above  named,  who,  by  virtue  thereof,  on  the  first  day  of  January,  1881, 
took  this  petitioner  into  custody ;  that  ever  since  that  day  the  sher- 
iff has,  under  such  order,  restrained  the  petitioner  of  his  liberty,  and 
proposes  so  to  do  until  the  above  judgment  is  satisfied  and  the  costs 
of  the  commitment  are  paid.  The  petitioner  says  that  the  complaint 
upon  which  he  was  arrested,  tried,  and  convicted,  as  aforesaid,  does 
not  state  any  public  offense,  and  that  the  judgment  and  order  of  com- 
mitment thereon  are  unauthorized  by  law.  The  petition  closes  with 
the  common  prayer  for  the  issuance  of  the  writ,  and  that  the  peti- 
tioner may  be  discharged  from  custody,  etc. 

J.  I.  Mayse  also  filed  bis  petition  in  this  court,  January  5, 
*703     *1881,  for  a  writ  of  habeas  corpus.     The  facts  stated  in  this 

petition  are  very  like  those  set  forth  in  Weaver's  petition,  and 
do  not  differ  materially  therefrom,  except  that  the  complaint  upon 
which  this  petitioner  was  convicted  is,  in  substance,  that — 

**  On  the  first  day  of  January,  1881,  Jn  the  county  of  Lyon  and  state  of  Kan- 
sas, one  J.  I.  Mayse  did  then  and  there  unlawfully  sell  spirituous,  vinous,  fer- 
mented, and  intoxicating  liquor,  to-wit,  one  glass  of  whisky,  containing  about 
one-half  of  a  gill  of  whisky,  to  one  John  Smith,  without  then  and  there  hav- 
ing any  license  therefor;  which  said  sale  was  made  In  a  certain  building  on 
lot  No.  142,  on  Commercial  street,  in  the  city  of  Emporia*  in  said  county  and 
state,  and  which  sale  was  then  and  there  made  with  the  unlawful  intent  that 
the  same  should  be  drunk  on  said  premises  as  a  beverage,  and  that  neither 
the  sale  nor  purchase  of  said  liquor  was  for  medical,  scientific,  or  mechanical 
purposes;  contrary  to  the  form  of  the  statute,"  etc. 

Mayse  prayed  for  the  issuance  of  a  writ  in  his  behalfi  and  that  he 
might  be  discharged  from  custody,  etc. 

At  the  December  term,  1880,  of  the  district  court  of  Cowley  county, 
E.  S.  Torrance,  the  county  attorney  of  that  county,  filed  an  amended 
information,  in  effect,  that — 

''Beinhardt  Ehret,  at  and  within  the  county  of  Ck>wley,  in  the  state  of  Kan- 
sas, in  a  certain  one-story  frame  building  situate  on  lot  No.  5,  in  block  No. 
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129,  In  the  city  of  Winfield*  in  said  oounty,  on  the  twentv^ixth  day  of  No- 
vember, 1880,  did  unlawfully  sell  to  one  David  Thomas,  then  and  there  being, 
spirituous  and  intoxicating  liquor,  commonly  called  whisky,  which  said  sale 
was  not  made  for  medical,  scientific,  or  mechanical  purposes.*' 

The  defendant,  Ebret,  moved  the  court  to  quash  the  information, 
for  the  reason  that  it  does  not  state  facts  sufficient  to  constitute  a 
public  offense.  The  court  sustained  the  motion,  quashed  the  infor- 
mation, and  adjudged  that  the  defendant  go  hence  without  day.     The 

state  excepted,  asd  has  brought  the  case  here  for  review. 
*704    At  the  January  term,  1881,  of  the  district  court  of  Shaw^nee 
county,  A.  H,  Yance,  the  county  attorney  of  that  county,  filed 
an  information,  in  effect,  that — 

''Charles  Grieve  and  William  Grieve,  on  the  thirtieth  day  of  December, 
1880,  at  their  grocery,  alias  dram-shop,  *  '^  *  in  the  basement  of  a  cer- 
tain three-story  brick  building,  situate  on  lot  No.  181  Kansas  avenue,  ib  the  city 
of  Topeka,  Shawnee  county,  Kansas,  commonly  called  the  *  San  Juan  Saloon,' 
then  and  there  situated,  one  gill  of  intoxicating  liquor,  to- wit,  one  gill  of 
whisky,  to  one  Silas  Rain,  then  and  there  being,  did  unlawfully  sell,  the  same 
not  being  sold  for  medi(»l,  scientific,  or  mechanical  purposes,  contrary  to 
the  statute, "  etc 

At  the  above  tenn  the  defendants  moved  the  court  to  quash  the 
information,  for  the  reason  that  it  does  not  state  facts  sufficient  to 
constitute  a  public  offense,  which  motion  the  court  overruled,  the  de- 
fendants excepting  thereto.  Thereupon  they  pleaded  not  guilty,  and 
a  trial  was  had  by  a  jury.  To  maintain  the  issue  on  their  part,  they 
offered  in  evidence  ordinance  No.  279  of  the  city  of  Topeka,  authorize 
ing  the  licensing  of  dram-shops,  and  with  such  offer  they  proposed 
to  make  due  proof  of  the  legal  publication  thereof .  They  also  offered 
in  evidence  a  license  in  due  form,  unexpired  and  unrevoked,  which 
had  been  granted  them  by  the  city  aforesaid,  to  keep  a  dram-shop  at 
the  premises  aforesaid,  and  thereat  to  sell  spirituous,  vinous,  fer- 
mented, and  intoxicating  liquors ;  and  also  their  bond  executed  to  the 
city,  in  compliance  with  the  ordinance  aforesaid ;  but  the  state  ob- 
jected to  the  introduction  of  each  and  every  part  of  the  foregoing  evi- 
dence,  for  the  reason  that  the  same  is  incompetent,  irrelevant,  and 
immaterial.  The  court  sustained  this  objection,  the  defendants  ex- 
cepting thereto. 

The  court,  in  instructing  the  jury,  after  stating  the  substance  of 
the  information,  said  as  follows : 

"  The  defendants  admit  the  sale,  but  claim  that  they  had  the  right  to  make  it 
by  virtue  of  their  taking  out  and  having  a  license  as  dram-shop  keepers  from 
the  city  of  Topeka.    The  plaintiff  admits  that  the  city  of  Topeka  is  a  city  of  the 

second  class,  and  that  the  defendants  had  taken  out  and  had  a  license 
*705      which  was  in  all  respects  in  conformity  with  the  laws  of  the  *state 

of  Kansas  and  the  ordinance  of  said  city  relating  to  the  licensing  of 
dram-shops,  and  that  such  license  was  unrevoked  and  h^  not  expired  at  the 
time  of  making  the  sale  complained  of.  The  only  question,  then,  in  this  case, 
is  whether  the  amendment  of  the  constitution,  commonly  called  the  *Profaibi- 
tion  Amendment,'  which  was  submitted  to  the  electors  of  the  state,  and  bv 
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them  Toted  upon,  November  2»  1880,  is  in  force.  The  court  instructs  you 
that  said  amendment  became  and  was  a  part  of  the  constitution  of  this  state, 
previous  to  the  date  of  the  alleged  s^e,  and  that  the  provisions  of  the  dram- 
shop act,  so  far  as  they  relate  to  or  authorize  the  licensing  of  the  sale  of  intox- 
icating liquors  for  other  than  medidnal,  scientific,  or  mechanical  purposes, 
were  and  are  repealed  or  abrogated  by  said  constitutional  amendment;  and 
any  sale  of  such  liquors,  for  purposes  other  than  medicinal,  mechanical,  and 
scientific,  are  unauthorized  and  contrary  to  law.  The  penal  pcovisions  of  the 
dram-shop  act,  not  being  inconsistent  with  the  provisions  of  said  amendment, 
are  in  full  force  and  effect.  If  you  find,  therefore,  that  the  defendants  made 
such  sale  for  purposes  other  than  those  mentioned,  notwithstanding  the  fact 
that  they  had  taken  out  and  had  a  license  as  dram-shop  keepei-s,  and  had  in  all 
things  complied  with  the  lapr  in  obtaining  such  license,  and  that  the  same  was 
unrevoked  and  had  not  expired,  you  will  find  the  defendants  guilty  as  charged 
in  the  information." 

The  jury  returned  a  verdict  for  the  state.  A  new  trial  was  denied, 
and  each  of  the  defendants  was  adjudged  to  pay  a  fine  of  $10,  and 
the  oosta,  taxed  at  f  19.10,  and  to  be  committed  to  the  jail  of  Shawnee 
coanty  until  such  fine  and  costs  were  paid.  The  defendants  bring 
the  case  here. 

C.  N.  Sterry  filed  a  brief  for  the  petitioners  Weaver  and  Mayse, 
and  also  made  an  oral  argument  in  their  behalf.  T.  N.  Sedgwick, 
county  attorney  of  Lyon  county,  and  J.  J.  Buck,  L.  B.  KeUogg,  and 
J.  F.  Culver  filed  briefs  for  the  State;  Messrs.  Bti^k  and  Kellogg  also 
argued  orally  in  its  behalf. 

In  State  v.  Ehret,  Soward  d  Asp  filed  a  brief  t<x  the  State,  appel- 
lant; and  Hackney  d  McDonald^  a  brief  for  the  appellee. 
*706     In  State  v.  Grieve et  al.,  W.  C.  Wehh  and  John* Martin  made 
oral  arguments  for  the  appellants,  and  Martin  d  MUeham  filed 
a  brief  in  their  behalf.     Davis  d  Jetmore  argued  orally,  and  filed  a 
brief,  contra* 

The  opinion  herein  was  filed  February  22,  1881. 

Brewer,  J.  The  paramount  question  in  these  cases  is  the  validity 
of  the  prohibitory  amendment  submitted  at  the  last  November  elec- 
tion. Counsel  have  invoked  our  most  careful  and  serious  consider- 
ation in  its  determination.  Its  importance  compels  that.  On  the 
one  hand  we  have  been  told  that  it  is  the  crowning  efiPort  of  a  brave 
and  earnest  people  to  free  itself  from  the  curse  of  intoxication;  on 
the  other,  that  it  is  a  departure  from  the  wisdom  and  experieiice  of 
the  past,  a  radical  change  of  policy,  trespassing  upon  personal  lib- 
erty  and  rights  of  property.  But  questions  of  policy  are  not  questions 
for  the  courts.  They  are  wrought  out  and  fought  out  in  the  legisla- 
tare  and  before  the  people.  Here  the  single  question  is  one  of  power. 
We  make  no  laws ;  we  change  no  constitutions ;  we  inaugurate  no  pol- 
icy. When  the  legislature  enacts  a  law,  the  only  question  which  we 
can  decide  is  whether  the  limitations  of  the  constitution  have  been 
infringed  upon.  When  a  constitutional  amendment  has  been  sub- 
mitted, the  single  inquiry  for  us  is  whether  it  has  received  the  sane- 
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tion  of  popular  approval  in  the  manner  prescribed  by  tbe  fanda* 
mental  law.  So  that,  whatever  may  be  the  individual  opinions  of 
the  jastices  of  this  court  as  to  the  wisdom  or  folly  of  any  law  orconsti- 
tutional  amendment,  and  notwithstanding  the  right  which,  as  individ- 
ual citizens,  we  may  exercise  with  all  other  citizens  in  expressing, 
through  the  ballot-box,  our  personal  approval  or  disapproval  of  pro- 
posed constitutional  changes,  as  a  court  our  single  inquiry  is,  have 
constitutional  requirements  been  observed,  and  limits  of  power  been 
regarded  ?  We  have  no  veto.  The  judge  who  casts  his  individual 
opinions  of  wisdom  or  policy  into  the  decision  of  questions  of  constitu* 

tional  limitations  and  powers,  simply  usurps  a  prerogative 
*707    never  committed  to  him  in  the  *wise  distribution  of  duties 

made  by  the  people  in  their  fundamental  law. 
With  these  preliminary  observations,  we  pass  to  the  question 
whether  this  prohibitory  amendment  has  received  the  popular  ap- 
proval in  such  a  manner  as  to  become  a  part  of  the  constitution. 
The  state  board  of  canvassers,  after  a  canvass  of  the  votes,  declared, 
in  November  last,  that  it  had  received  a  majority  of  the  votes  cast 
upon  the  question,  and  had  therefore  become  a  part  of  the  organic 
law.  This  declaration  is  challenged  upon  two  grounds :  Firsts  a  non- 
compliance with  constitutional  methods;  and,  second,  a  conflict  with 
the  superior  obligations  of  the  constitution  of  the  United  States,  and 
the  indestructible  rights  of  personal  liberty  and  individual  property. 
Have  constitutional  forms  and  methods  been  followed  ?  The  previa* 
ion  concerning  amendments  is  found  in  section  1,  art.  14,  and  is  as 
follows : 

"Propositiona  for  the  amendment  of  this  constitution  maybe  made  by  either 
branch  of  the  legislature;  and,  if  two-thirds  of  all  the  members  elected  to  each 
house  shall  concur  therein,  such  proposed  amendments,  together  with  the 
yeas  and  nays,  shall  be  entered  on  the  journal;  and  the  secretuy  of  state  shall 
cause  the  same  to  be  published  in  at  least  one  newspaper  in  each  county  of 
the  state  where  a  newspaper  is  published,  for  three  months  preceding  the 
next  election  for  representatives,  at  which  time  the  same  shall  be  submitted 
to  the  electors  for  their  approval  or  rejection;  and  if  a  majority  of  the  electors 
voting  on  said  amendments,  at  said  election,  shall  adopt  the  amendments,  the 
same  shall  become  a  part  of  the  constitution.  When  more  than  one  amend* 
ment  shall  be  submitted  at  the  same  time,  they  shall  be  so  submitted  as  to 
enable  the  electors  to  vote  on  each  amendment  separately;  and  not  more  than 
three  propositions  to  amend  shall  be  submitted  at  the  same  election." 

The  joint  resolution,  as  it  appears  in  the  statutes  of  1879,  reada 
as  follows : 

"Section  1.  The  following  proposition  to  amend  the  constitution  of  the  state 
of  Kansas  shall  be  submitted  to  the  electors  of  the  state,  for  adoption 
*708     or  rejection,  at  the  general  ^election  to  be  held  on  Tuesday  succeed- 
ing tlie  first  Monday  of  November,  A.  D.  eighteen  hundred  and  eighty: 
^*  PropoHtion,  Article  fifteen  shall  be  amended  by  adding  se<^on  ten 
thereto,  which  shall  read  as  follows:  *'The  manufacture  and  sale  of  intoxicat- 
ing liquors  shall  be  forever  prohibited  in  this  state,  except  for  medical,  scien- 
tific, luid  mechanical  pui^poses."' 


PBOHIBrrOBY  AMENDMBNT  OASBS.  505 

'^6ec,  2.  The  Miowing  shall  be  the  method  of  sabmitting  said  proposition 
to  the  electors:  The  baUots  shall  be  either  written  or  printed,  or  partly  writ- 
ten and  partly  printed,  and  those  voting  for  the  proposition  shall  vote,  *  For 
the  proposition  to  amend  the  constitution/  and  those  voting  against  the  prop- 
osition shall  vote,  *  Against  the  proposition  to  amend  the  constitution/ 

**8ec«  3.-  This  resolution  shall  take  eifect  and  be  in  force  from  and  after  its 
pablicatJon  in  the  statute  book."    Laws  1879,  p.  293. 

•  The  original  documeat,  with  the  indoraements  of  the  various  offi- 
cers of  thB  two  bonseSt  ft^d  the  signature  of  the  governor,  is  in  the 
office  of  the  secretary  of  statOy  and  is  as  published. 

The  legislative  history  of  this  amendment,  known  as  senate  joint 
resolution  No.  8,  is,  briefly,  as  follows :  1879,  February  Stb:  Intro- 
duced by  Senator  Hamlin,  by  unanimous  consent,  and  read  the  first 
time.  Senate  Journal,  p.  313.  February  18th :  Beported  back  from 
committee  on  judiciary,  with  recommendation  that  it  be  referred  to 
committee  of  the  whole,  and  printed.  Senate  Journal,  357.  Feb- 
ruary 20th :  Beported  back  from  committee  of  the  whole,  with  recom- 
mendation that  it  be  passed.  Senate  Journal,  416.  February  2l8t : 
Passed  the  senate;  yeas  87,  nays  0.  Senate  Journal,  482.  Febru- 
ary 2l8t :  House  informed  of  the  passage  of  the  resolution  by  the  sen- 
ate. House  Journal,  576.  February  24th :  First  and  second  read- 
ing, and  referred  to  committee  on  temperance.  House  Journal,  618 
and  620.  February  26th :  Beported  back  to  the  house,  with  recom- 
mendation that  it  be  passed.  House  Journal,  743.  March  4th :  Or- 
dered to  third  reading.  House  Journal,  949.  March  5th :  Bead  the 
third  time,  and  passed;  yeas  88,  nays  82;  absent  or  not  voting,  10; 
two-thirds  of  all  the  members  elected  to  the  house,  86.  House 
*709  Journal,  999.  *Maroh  6th :  Passage  of  the  resolution  by  the 
house  reported  to  the  senate.  Senate  Journal,  611.  March 
8th:  Approved  by  the  governor.     Senate  Journal,  716. 

Upon  the  journal  of  neither  house  does  this  amendment  appear ;  it 
is  simply  described  as  ''senate  joint  resolution  No.  3,  proposing  an 
amendment  to  article  15  of  the  constitution  of  the  state  of  Kansas, 
relating  lo  the  manufacture  and  sale  of  intoxicating  liquors,  by  add- 
ing section  10  to  said  article."  This  article  15  is  entitled  '* Miscel- 
laneous," and  nothing  in  it,  prior  to  this  proposed  section  10,  refers 
to  the  manufacture  or  sale  of  intoxicating  liquors. 

Upon  the  canvass  made  by  the  state  board  of  canvassers,  it  de- 
clared that  this  amendment  received  92,302  votes,  that  only  84,304 
were  oast  against  it,  and  that,  having  received  a  majority  of  all  the 
votes  cast  upon  the  question,  it  was  adopted  by  the  people,  and  had 
become  a  part  of  the  constitution. 

Upon  these  facts  all  the  questions  as  to  form  and  method  arise. 
It  is  insisted— Fir«l,  that  the  proposed  amendment  was  never  legally 
submitted  to  the  people,  inasmuch  as  it  does  not  appear  in  full  upon 
the  journal ;  second,  that  no  provision  was  made  for  receiving,  count- 
ing, or  canvassing  votes ;  that,  therefore,  the  action  of  the  election 
boards,  county  commissioners,  and  state  canvassers  was  without  war- 


,  'l 
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rant  of  law,  and  void,  and  that  this  oourt  has  and  can  have  no  legal 
evidence  that  a  majority  of  the  votes  cast  npon  this  amendment  was 
in  favor  of  it;  and,^naiU^,  that,  two  amendments  having  been  sab* 
mitted,  an  examination  of  the  votes  by  precincts  shows  that  a  major- 
ity of  all  the  votes  on  the  two  amencUnents  was  not  cast  in  favor  of 
this. 

The  constitution  provides  that  the  ''proposed  amendments,  together 
with  the  yeas  and  nays,  shall  be  entered  on  the  journal."  Article  14,§1. 
Is  the  failure  to  enter  this  amendment  at  length  on  the  journals  fatal? 
It  is  well  said  by  counsel  that  no  change  can  be  made  in  the  funda- 
mental law  except  in  the  manner  prescribed  by  that  law.-  In  the  ease 
of  Collier  v.  Frierson,  24  Ala.  100,  the  court  says:  ^We  enter- 
*710  *tain  no  doubt  that,  to  change  the  constitution  in  any  other 
mode  than  by  a  convention,  every  requisite  which  is  demanded 
by  the  instrument  itself  must  be  observed,  and  the  omission  of  any 
one  is  fatal  to  the  amendment."  That  case  illustrates  and  enforces 
this  proposition.  The  constitution  of  Alabama  required,  in  order  to 
work  an  amendment,  that  the  proposition  be  approved  by  two-thirds 
of  one  legislature, — a  popular  vote, — and  then  by  two^thirds  of  the 
next  legislature.  This  last  approval  was  wanting,  and  the  court  held 
that  the  constitution  had  not  been  amended.  In  other  words,  pro- 
ceedings under  a  constitution  to  change  that  constitotion  must  be  in 
accord  with  the  manner  prescribed  by  that  constitution.  But  this 
only  brings  us  to  the  real  question  in  this  case :  Is  a  proposition  to 
amend  the  constitution  in  the  nature  of  a  criminal  proceeding,  in 
which  the  opponents  of  change  stand  as  defendants  in  a  criminal 
action,  entitled  to  avail  themselves  of  any  technical  error  or  mere 
verbal  mistake;  or  is  it  rather  a  civil  proceeding,  in  which  those 
omissions  and  errors  which  work  no  wrong  to  substantial  rights  are 
to  be  disregarded  ?  Unhesitatingly,  we  affirm  the  latter.  The  central 
idea  of  Kansas  law,  as  of  Kansas  history,  is  that  substance  of  right 
is  grander  and  more  potent  than  methods  and  forms.  The  two  im- 
portant, vital  elements  in  any  constitutional  amendment  aretheassent 
of  two-thirds  of  the  legislature,  and  a  majority  of  the  popular  vote. 
Beyond  these,  other  provisions  are  mere  machinery  and  forms.  They 
may  not  be  disregarded,  because  by  them  certainty  as  to  the  essentials 
is  secured.  But  they  are  not  themselves  the  essentials.  Take  a  strong 
illustration :  The  constitution  requires  that  the  ''secretary  of  state 
shall  cause  the  same  to  be  published  in  at  least  one  newspaper  in  each 
county  of  the  state  where  a  newspaper  is  published,  for  three  months 
preceding, "  etc.  Suppose  a  unanimous  vote  of  both  bouses  of  the  legis- 
lature, and  a  unanimous  vote  of  the  people  in  favor  of  a  constitutional 
amendment,  but  that  the  secretary  had  omitted  to  publish  int>neeounty 
in  which  a  newspaper  was  published,  would  it  not  be  simply  an 
*71 1  insult  to  common  sense  *to  hold  that  thereby  the  will  of  the  leg- 
islature and  people  bad  been  defeated  ?  Is  it  within  the  power 
of  the  secretary,  either  through  ignorance  or  design,  to  thwart  the 
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popular  decision?  Is  he  given  a  yetOy  or  can  he  create  one?  This 
may  be  an  extreme  case,  bnt  it  only  illnstrates  the  principle.  The 
records  of  the  proceedings  of  the  two  houses*  are  made,  not  by  tbe 
houses  themselves,  but  by  clerical  officers.  True,  they  are  under  the 
control  of  the  respective  houses,  but  in  fact  the  records  are  made  by 
clerks.  May  they  defeat  the  legislative  will  ?  The  constitution  does 
not  make  amendments  dependent  upon  their  approval  or  their  action. 
To  insore  certainty  and  guard  against  mistake,  journal  evidence  of 
the  amendment  and  votes  is  prescribed,  but  this  is  mere  matter  of 
evidence,  and  not  the  substantial  condition  of  constitutional  change. 
In  Leavenworth  Go.  v.  Higginbotham,  17  Kan.  63,  a  law  was  upheld, 
although  tbe  signature  of  the  presiding  officer  of  the  senate  was 
never  affixed  to  it,  as  the  constitutioh  prescribes,  and  although  the 
yea  a  and  nays  were  not  entered  on  the  journal  of  the  senate  on  its 
concurrence  in  certain  slight  amendments  made  by  the  house.  See 
also  Division  of  Howard  Co.,  15  Ean.  *194. 

Again,  in  constitutional  changes  the  popular  voice  is  the  paramount 
act.  While  to  guard  against  undue  haste  and  temporary  excitement, 
to  prevent  unnecessary  and  frequent  appeals  for  constitutibnal  amend- 
ments, the  assent  of  two-thirds  of  the  legislature  is  prescribed  as  a  con- 
dition precedent,  yet,  after  all,  that  which  determines  constitutional 
changes  is  the  popular  will.  This  is  a  government  by  tbe  people,  and, 
whenever  the  clear  voice  of  the  people  is  heard,  legislatures  and 
courts  must  obey.  True,  a  popular  vote  without  previous  legislative 
sanction  must  be  disregarded.  There  is  no  certainty  that  all  who 
could  would  take  part  in  such  a  vote,  or  that  they  who  did,  all  realize 
that  it  was  a  final  action.  It  lacks  the  sanction  of  law,  is  a  disregard 
of  constitutional  methods  and  limitations,  and  should  be  taken  as  a 
request  for  a  change,  rather  than  as  a  change  itself.  But,  not- 
withstanding this,  legislative  action  is  simply  a  determina- 
*713  *tion  to  submit  the  question  to  popular  decision.  It  is  in  no 
sense  final.  No  number  of  legislatures,  and  no  amount  of 
legislative  action>  can  change  the  fundamental  law.  This  was  made 
by  the  people,  who  alone  can  change  it.  The  action  of  the  legislature 
in  respect  to  constitutional  changes  is  something  like  the  action  of  a 
committee  of  the  legislature  in  respect  to  the  legislative  disposition 
of  a  bill.  It  presents,  it  recommends,  but  it  does  not  decide.  And 
who  ever  thought  of  declaring  a  law  invalid  by  reason  of  any  irreg- 
ularities in  the  proceedings  of  the  committee  which  first  passed  upon 
it  ?  It  is  the  legislative  action  which  is  considered  in  determining 
whether  the  law  has  been  constitutionally  passed;  and  it  is  the  pop- 
ular action  which  is  principally  to  be  considered  in  determining 
whether  a  constitutional  amendment  hits  been  adopted. 

We  pass  now  to  the  second,  and  really  the  most  important,  question. 
It  will  be  noticed  that  the  joint  resolution  simply  provides  that  the 
proposed  amendment  shall  be  submitted  to  the  electors  at  the  general 
election.     It  does  not  otherwise  provide  for  casting,  receiving,  coant- 
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ingy  or  eanvassiug  votes.  It  appoints  no  officers  for  the  purposes  of 
this  election.  It  casts  no  duty  npon  the  general  election  officers, 
imposes  no  penalty  for  false  return,  forgery,  or  other  crime,  and  does 
not  in  terms  refer  to  the  general  election  laws.  By  what  authority 
did  the  various  election  boards  receive  any  votes  tendered  upon  this 
question,  or  count  any  such  votes,  or  return  the  result  to  the  county 
officials?  By  what  authority  did  these  officers  canvass  and  return 
to  the  state  board  of  canvassers,  or  the  latter  canval9fii>"tho8e  returns 
and  proclaim  the  result? 

Suppose  that  the  election  judges  in  any  precinct  bad  falsely  and 
knowingly  certified  to  the  county  canvassers  that  a  thousand  votes 
were  cast  in  favor  of  the  amendment,  when  in  fact  there  were  none ;  or 
that  the  county  clerk  bad  made  a  similarly  false  certificate  to  the  state 
canvassers;  or  that  the  latter  had  falsely  declared  the  result  of  the 
canvass  made  by  them ;  or  that  either  officer  or  board  had  omitted  tore- 
turn  or  certify  the  true  vote  against  the  amendment :  what  law 
.*718  *would  have  been  violated,  and  to  what  punishment  would 
the  wrong-doer  be  subjected?  A  lie  as,  such,  whether  oral  or 
in  writing,  is  not  a  criminal  offense.  The  law  punishes  only  when 
some  statute  is  broken;  and,  if  no  statute  casts  any  duty  on  these  va- 
rious officers,  the  moral  quality  of  their  conduct  is  not  a  subject  of  in- 
quiry in  the  criminal  courts.  In  order  to  make  a  valid  election,  is  it 
not  essential,  not  merely  that  a  question  be  submitted,  and  a  time  for 
the  election  fixed,  but  also  that  election  machinery  be  provided  ?  Lewis 
V.  Bourbon  Co.,  12  Eau.  *211;  Atchison,  T.  &  8.  ¥.  B.  Co.  v.  Jeffer- 
son Co.,  17  Ean.  89.  Does  the  fact  that  any  officers  assume  to  con* 
duct  the  election  and  canvass  bind  any  one  or  determine  the  result, 
unless  such  officers  were  by  law  authorized  to  so  conduct  and  canvass  ? 
In  short,  is  not  the  failure  to  name  the  officers  and  provide  the  machin- 
\  ery  for  the  election  such  an  omission  as  renders  invalid  any  election 

J  in  fact  held,  or  any  canvass  and  declaration  of  result  in  fact  made  ? 

'  It  must  be  conceded  that  this  proposition  has  great  force.     The  ar- 

guments sustaining  it  were  put  with  unequaled  skill  and  ability  by 
the  learned  counsel,  and  the  claim  that  to  sustain  this  election  the 
court  must  assume  the  functions  of  a  legislature,  and  supply  the  omis- 
sions of  that  body,  is  very  plausible.  In  dissenting  from  this  claim, 
several  reasons  control ;  perhaps  no  one  by  itself  is  sufficient,  but  all 
together  compel  us  to  uphold  the  election  as  actually  held,  and  the  re- 
sult as  actually  declared. 

And,  Jirstf  the  election  itself  was  authorized  by  law.  It  was  not  a 
mere  volunteer  proceeding.  The  proposition  was  put  by  legislative 
sanction  before  the  people,  who  were  invited  to  consider  and  act  apon 
it.  "The  following  proposition  •  •  *  shall  be  submitted  to  the 
electors  of  the  state  for  adoption  or  rejection."  Both  constitution  and 
statute  name  the  time  and  the  persons  at  which  and  to  whom  this 
proposition  is  submitted.  And  the  statute  further  provides  that  the 
proposition  shall  be  submitted  '"at  the  general  election.  **    This  im- 
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plies  sometbing  more  than  the  mere  matter  of  time.  The  con- 
*714  8ti*tution  says,  '*at  which  time.  **  But  the  statute  gl)es  farther : 
it  does  not  read,  at  the  time  or  on  the  day  of  the  general  elec* 
tion,  but  at  that  election  itself.  For  the  purpose  of  voting  upon  and 
determining  the  question  submitted,  it  thus  refers  to  and  appropri- 
ates the  statutory  machinery  of  the  general  election.  Concede  that 
this  may  technically  be  limited  to  the  mere  proceedings  of  election 
day,  and  that  the  constitution  and  the  statute  together,  prescribing 
the  form  of  ballots,  the  parties  entitled  to  vote,  the  time  of  election, 
and  the  election  machinery,  have  exhausted  their  force  at  the  close 
of  the  polls,  and  what  then?  Must  not  the  court  take  judicial  notice 
of  the  result  ?  We  are  bound  to  know  what  the  constitution  is,  what 
the  statutes  are.  We  take  judicial  notice  of  them.  No  proof  is  re* 
quired ;  none  is  proper.*  In  the  case  of  Division  of  Howard  Co.,  15 
Kan.  *213,  it  is  said:  "Of  course,  we  take  judicial  notice,  without 
proof,  of  all  the  laws  of  our  own  state.  All  the  courts  of  the  state 
are  required  to  do  this.  And  in  doing  this  we  take  judicial  notice  of 
what  our  books  of  published  law  contain,  of  what  the  enrolled  bills 
eontain,  of  what  the  journals  of  the  legislature  contain,  and,  indeed, 
of  everything  that  is  allowed  to  afifect  the  validity  of  any  law,  or  that 
is  allowed  to  affect  or  modify  its  meaning  in  any  respect  whatever. " 
Now,  the  constitution  provides  that,  ''if  a  majority  of  the  electors  vot- 
ing on  said  amendments  at  said  election  shall  adopt  the  amendments, 
the  same  shall  become  a  part  of  the  constitution.''  Suppose  a  ma- 
jority did  adopt,  but  no  machinery  is  provided  for  ascertaining  that 
fact,  no  one  is  authorized  to  canvass  and  proclaim  the  result,  and  no 
one  in  fact  does  so  canvass  and  proclaim :  must  not  the  court  never- 
theless take  judicial  notice  of  the  result  ?  When  the  constitution  says 
that  upon  certain  conditions  an  amendment  is  adopted,  must  we  not 
take  judicial  notice  of  the  happening  of  those  conditions?  It  is  the 
olection,  and  not  the  canvass,  that  works  the  change ;  and,  if  we  are 
bound  to  take  notice  "of  everything  that  is  allowed  to  affect  the  va- 
lidity of  any  law,"  must  we  not  of  everything  affecting  the  fun- 
*716  damental  as  well  as  *the  statute  law?  And  judicial  notice 
does  not  depend  on  the  actual  knowledge  of  the  judge,  or  the 
oxtent  of  the  personal  labor  and  inquiry  required.  The  justice  of  the 
peace  in  the  most  remote  county  in  the  north-west  portion  of  the  state, 
who  may  never  have  seen  a  copy  of  the  journal  of  either  house,  takes 
judicial  notice  of  all  things  appearing  in  either  journal,  so  far  as  they 
affect  the  validity  of  any  law.  When  challenge  is  made,  he  must  in- 
vestigate and  know.  So,  although  it  may  seem  extravagant,  yet  if 
the  legislature  has  failed  to  make  provision  for  the  canvass  of  any 
vote  on  a  proposed  constitutional  amendment,  and  if  in  fact  none  be 
made,  mast  not  the  courts  take  judicial  notice  of  the  actual  vote  and 
its  result  ?  It  may  be  said,  if  we  take  judicial  notice  of  votes  on  one 
question,  why  not  on  all,  and  what  need  of  election  contests  ?  Let  the 
court  determine  on  its  judicial  knowledge.    But  we  do  not  take  ju- 
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dioial  notice  of  votes  and  elections  as  such,  but  we  can  take  notice 
of  tbem  so  far,  and  only  so  far,  as  they  affect  the  validity  of  some 
pablic  law.  We  do  not  take  judicial  notice  of  all  things  in  the  jour- 
nals of  the  bouses,  or  of  all  in  the  statute  books.  A  private  act  must 
be  proved ;  and  only  such  portion  of  the  journals  as  affects  the  va- 
lidity of  some  public  law  is  matter  of  judicial  notice.  The  point  is 
this :  The  courts  are  to  know  what  is  and  what  is  not  a  public  law  of 
the  state,  what  is  and  what  is  not  a  part  of  the  constitution,  and,  to 
that  end,  must  take  judicial  notice  of  everything,  nearer  remote,  that 
determines  such  fact.  This  argument  condensed  is  this :  The  courts 
take  judicial  notice  of  what  is  public  law,  statutory  or  constitutional. 
When  a  majority  of  the  electors  voting  on  an  amendment  at  an  elec- 
tion properly  ordered,  adopts  it,  then  it  becomes  a  part  of  the  consti- 
tution. So  the  constitution  itself  says.  The  courts  must  judicially 
know  whether  such  amendment  has  been  adopted,  and  is  in  fact  a 
part  of  the  constitution,  and  to  that  end,  if  need  be,  must  take  judi- 
cial notice  of  every  ballot  cast  at  that  election. 

But,  second^  does  not  a  fair  reading,  a  reasonable  construction, 
*716    of  the  resolution,  make  it  broad  enough  to  appro*priate  the 

entire  election  machinery,  including  all  relating  to  canvass 
as  well  as  to  casting  votes  ?  It  says  that  the  proposition  "shall  be 
submitted  to  the  electors  of  the  state,  for  adoption  or  rejection,  at  the 
general  election  to  be  held  on  the  Tuesday  succeeding,"  etc.;  and 
the  second  section  prescribes  the  form  of  the  ballot.  This,  as  we 
have  just  considered,  plainly  authorizes  the  vote.  Does  it  not  also 
appropriate  the  whole  election  machinery?  We  have  a  general  elee- 
tion  law.  It  is  a  single  statute,  yet  it  covers  all  details  of  ordinary 
elections,  names  election  boards,  prescribes  rules  of  election,  provides 
for  returns  and  canvass  of  all  votes, — ^township,  county,  district,  and 
state.  True,  it  speaks  of  individuals  as  though  persons  were  all  af- 
fected by  and  the  subject  of  elections;  yet  it  is  one  election  law  of  the 
state.  It  is  a  general  election  law.  Now,  when  a  proposition  is 
submitted  to  the  people  at  the  general  election,  without  further  words 
or  designation,  does  it  not  mean  that  the  proposition  is  to  be  decided 
in  the  manner  prescribed  by  that  general  election  law?  It  is  an  old 
and  familiar  doctrine  that  that  which  is  within  the  spirit  of  the  statute, 
though  not  within  the  letter,  is  a  part  of  it ;  as  well  as  that  which 
is  not  within  the  spirit,  but  within  the  letter,  is  not  a  part  of  it. 
QtuBcunque  intra  rationem  legis  inveniuntur,  intra  legem  ipsam  esse 
judicantur.  2  Coke,  Inst.  689.  It  will  not  be  presumed  that  the  legis- 
lature went  through  the  form  of  legislative  action,  intending  nothing, 
(Emporia  v.  Norton,  16  Kan.  386,)  or  that  it  made  incomplete  pro- 
vision for  carrying  its  intention  into  effect.  Bather,  in  order  to  sup- 
port and  make  effective  legislation,  it  will  be  presumed  that  it  used 
words  and  phrases  in  a  larger  and  broader  sense  than  common.  Now, 
along  this  line  of  argument,  one  of  two  things  is  clear:  either  the 
legislature  intended,  by  the  words  used,  to  appropriate  the  entire 
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machinery  of  the  general  election  law^or  else  it  ignorantly  or  intention- 
ally omitted  that  which  is  necessary  to  make  its  action  effective.  By 
the  ordinary  rales  of  construction  the  former  must  be  presamed, 

rather  th|in  the  latter.  Legislation  shoald  be  supported  if  pos« 
*717     sible.     If  in  common  conversation  it  shoald  be  stated  that  *a 

question  had  been  sabmitted  to  the  electors  at  a  specific  and 
named  election,  the  universal  understanding  would  be,  not  only  that 
the  votes  were  to  be  received,  but  also  that  they  were  to  be  counted, 
-canvassed,  and  the  result  proclaimed;  and  all  this  would  be  implied 
from  the  simple  statement  in  reference  to  the  submission.  Should 
not  equal  extent  be  given  to  the  language  used  by  the  legislature,  if, 
without  such  extent,  its  intended  action  fails?  Of  course,  what  the 
legislature  omits  the  courts  cannot  supply.  But  the  largest  latitude 
may  and  should  be  given  to  thelangaage  used,  in  order  to  uphold,  rather 
than  defeat,  its  action.  Especially  is  this  true  when,  otherwise,  large 
interests,  fully  considered,  will  fail;  and  more  especially  is  this  true 
when,  upon  the  faith  of  such  legislative  action,  the  people  of  the  whole 
state  have  been  stirred  up  and  moved  to  express  their  judgment  upon 
a  matter  understood  to  be  before  them  for  decision. 

Again,  concede  that  criminal  laws  cannot  be  extended  by  implica- 
tion, and  that  there  is  an  entire  lack  of  penalties  for  misconduct  at 
the  election,  either  on  the  part  of  electors  or  election  officers,  yet  such 
omission  is  not  fatal  to  the  validity  of  the  election.  If  every  portion 
of  the  penal  laws  touching  misconduct  at  elections  were  stricken  out, 
the  substantial  elements  of  the  general  election  statute  would  remain. 
Elections  held  under  it  would  be  as  valid  and  effective  as  now.  No 
ofiScial  duty  is  made  more  sacred  and  binding  because  the  legisla- 
tive wisdom  has  prescribed  penalties  for  any  breach  of  such  duty. 
Though  every  statute  punishing  official  misconduct  were  repealed,  of- 
ficial duty  would  remain  obligatory,  and  official  action  legal  and  ef- 
fective. But,  beyond  presumptions  and  necessities,  we  have  experi- 
ence. That  which  for  years  has  been  accepted  and  acted  upon  may 
now  justly  be  considered  as  sufficient.  A  mere  form  of  action,  once 
recognized  and  approved,  may  properly  be  followed  without  danger 
to  the  substance.  Now,  the  present  method  of  submission  of  amend- 
ments to  the  constitution  has  been  in  use  for  many  years.     Several 

amendments  thus  submitted  have  been  adopted,  and  recog- 
*718     nized,  and  acted  upon  as  *parts  of  the  constitution.     Let  us 

look  along  the  line  of  the  past.  From  the  admission  of  the 
state,  in  1861,  to  1868,  certain  amendments  were  submitted,  and  the 
propositions  therefor  in  terms  appropriated  the  general  election  law. 
From  1868  to  1878  no  propositions  for  amendment  were  submitted. 
Since  then  this  is  history:  In  1873  an  amendment  was  proposed 
changing  the  numerical  organization  of  the  legislature.  Laws  1878, 
p.  249.  This  was  approved  by  the  popular  vote,  and  it  has  since 
been  acted  upon  in  the  legislative  organization .  Its  validity  has  never 
been  challenged.  All  laws  since  then  have  been  enacted  by  legisla- 
tures organized  upon  the  basis  established  by  that  amendment.    All 
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taxes  levied,  all  appropriations  made,  all  the  motions  of  governmental 
machinery,  center  and  rest  npon  the  validity  of  sach  legislatures.  In 
1875  three  amendments  were  submitted.  Laws  1875,  p.  207.  These 
also  were  accepted,  and  they  have  since  been  acted  npon  without 
challenge.  In  1876  two  amendments  were  proposed,  (Laws  1876, 
p.  299,)  adopted,  and  popularly  accepted,  without  question.  In  1879, 
three  questions  were  submitted  to  popular  vote,  one  for  a  oonstitu- 
tional  convention,  one  changing  the  section  concerning  assessment 
and  taxation,  and  the  other,  the  one  in  present  controversy.  Now, 
in  all  these  legislative  acts  since  and  including  1878  the  provisions 
concerning  popular  action  are  similar.  There  is  no  specific  appro- 
priation  of  the  machinery  of  the  general  election  law,  and  no  provis- 
ion beyond  a  submission  to  the  electors  at  the  general  election,  and 
a  prescription  of  the  form  of  the  ballots ;  yet  to-day  the  sufficiency  of 
this  form  of  submission  is  for  the  first  time  challenged.  If  we  were 
to  hold  that  form  insufficient,  what  becomes  of  these  various  amend- 
ments ?  Will  it  not  unsettle  all  that  for  nearly  a  decade  has  been 
accepted  and  acted  upon  as  sufficient  ?  Unsettling  them,  will  not  all 
legislation,  all  conduct  and  all  rights  based  thereon,  fail,  and  the  gen- 
eral order  and  peace  stand  in  confusion  ?  Counsel  say  no,  because 
there  has  been  a  general  acquiescence  in  the  results  of  such  elec- 
tions,— both  legislative,  executive,  and  judicial  recognition  of 
*719  *the  validity  of  those  amendments.  Hence  everything  of  ir- 
regularity and  informality  has  been  waived.  But  the  ques- 
tion necessarily  arises:  If  such  acquiescence  and  recognition  are 
sufficient  to  support  these  amendments,  do  they  not  support  the  form 
of  submission,  as  well  as  the  result  of  the  election?  Do  they  not 
carry  an  affirmation  on  the  part  of  the  legislatures  which  so  submit- 
ted, of  the  people  who  acted  upon  such  submission,  and  of  all  the  de- 
partments of  the  government  which  have  recognized  the  validity  of, 
these  amendments,  that  this  form  of  submission  is  sufficient  under 
the  constitution  ?  Is  it  not  a  legislative  and  popular  interpretation  of 
the  scope  and  import  of  the  language  used  in  these  various  acts  of 
submission  ?  The  several  election  officers  and  canvassing  boards  pro- 
ceeded to  act  as  though  they  were  specially  deputed,  and  from  year 
to  year  there  has  been  universal  acquiescence.  It  must  be  borne  in 
mind  that  it  is  not  simply  a  single  submission  and  election  thus  ac- 
quiesced in.  After  one  election,  and  the  adoption  of  one  amendment 
proclaimed,  a  succeeding  legislature  submits  further  propositions.  It 
finds  that  a  certain  form  of  submission  had  been  used,  that  under  it 
the  people  had  voted,  and  all  proper  canvass  and  returns  made,  and 
no  question  raised  as  to  the  validity  of  all  these  proceedings.  And 
in  using  the  same  form  of  language  in  submitting  these  propositions, 
does  it  not  substantially  say  that  it  intends  all  that  the  people  have 
impliedly  recognized  as  contained  in  the  former  submission  ?  And 
this  is  repeated  again  and  again.  Surely,  in  all  this  there  is  an  in- 
terpretation of  the  language  which  may  not  be  ignored.  Words  and 
phrases,  by  usage  and  acquiescence,  ofttimes  acquire  a  meaning  be« 
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yond  their  natnral  import.  A  man  may  bind  himself  by  habitual 
Qse  of  any  signature. ,  It  is  a  frequent  thing  to  strain  the  ordinary 
meaning  of  a  term  or  a  sentence  in  a  contract  to  effectuate  the  man- 
ifest intent  of  the  contracting  parties.  It  is  a  cardinal  canon  of  con- 
struction of  all  statutes  that  the  intent  governs.  State  t.  Bancroft, 
22  Kan«  *170.     And  repeated  use  by  succeeding  legislatures  of  any 

word  or  phrase  in  any  restricted  or  enlarged  sense  compels  a 
*720    judicial  ^recognition  of  that  sense.     County-Seat  of  Linn  Go.^ 

15  Kan.  *527.  Here  also  may  appropriately  be  noticed  the 
fact  that  the  past  tells  the  same  story  of  omission  from  the  legislative 
jonmals  of  the  full  text  of  the  proposed  amendment^  as  it  does  by  de- 
fect in  the  form  of  submission.  Many  amendments  have  gone  before 
the  people,  been  adopted,  and  acted  upon  as  parts  of  the  constitution, 
when  only  the  tide,  scope,  and  object  can  be  found  on  the  journals. 
House  Journal  1876,  p.  527;  Senate  Journal  1876,  p.  303;  House 
Journal  1875,  pp.  444,  445;  Senate  Journal  1870,  pp.  542,  543; 
House  Journal  1873,  p.  763;  Senate  Journal  1873,  p.  584. 

Another  thought,  and  we  pass  from  this  question.  We  may  not 
ignore  public  history.  Nearly  two  years  elapsed  between  the  time 
the  proposition  passed  the  legislature  and  the  day  of  the  popular  vote. 
During  this  time  this  question  was  not  forgotten.  It  was  discussed  in 
every  household  and  at  every  meeting.  The  state  was  thoroughly  can- 
vassed, its  merits  and  demerits  were  presented  and  supported  by  all 
possible  arguments.  Pulpit,  press,  and  platform  were  full  of  it.  It  was 
assumed  on  all  sides  that  the  question  was  before  the  people  for  decis- 
ion. There  was  not  even  a  suggestion  of  any  such  defect  in  the  form 
of  submission  as  would  defeat  the  popular  decision.  If  this  objection 
had  been  raised  prior  to  the  election,  the  legislature  could  have  been 
easily  convened,  and  the  defect  remedied.  But  there  was  not  a  sug- 
gestion from  friend  or  foe.  The  contest  was  warm  and  active.  After 
the  contest  was  ended  and  the  election  over,  the  claim  is  for  the  first 
time  made  that  after  all  there  was  nothing  in  fact  before  the  people; 
that  this  whole  canvass,  excitement,  and  struggle  was  simply  a  stu- 
pendous farce,  meaning  nothing,  accomplishing  nothing.  This  is  a 
government  of  the  people,  by  the  people,  and  for  the  people.  This 
court  has  again  and  again  recognized  the  doctrine,  lying  at  the 
foundation  of  popular  governments,  that  in  elections  the  will  of  the 
majority  controls,  and  that  mere  irregularities  or  informalities  in  the 
conduct  of  an  election  are  impotent  to  thwart  the  expressed  will  of 

such  majority.  Gilleland  v.  Schuyler,  9  Ean.  *569;  Morris 
•721    V.  Van*laningham,  11  Kan.  *269;  Wildman  v.  Anderson,  17 

Ean.  344;  Jones  v.  Caldwell,  21  Kan.  *186;  Lewis  v.  Bourbon 
Co.,  12  Kan.  *186. 

In  the  opinion  of  the  case  last  cited,  we  said,  speaking  of  a  case  some- 
what similar :  "Notwithstanding  the  silence  of  the  statute  and  the 
omissions  of  the  order,  an  election  would  doubtless  be  valid  where  the 
people  generally  acquiesced  in  the  manner,  and  took  part  in  the  elec- 
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tion."  We  oould  not  have  used  langaage  more  apt  if  ire  had  then 
been  anticipating  this  very  case.  While  estoppel  may  not  technic- 
ally bind  either  party  to  an  election,  yet  where  a  mere  defect  of  form 
exists  which  may,  if  presented  seasonably,  be  fully  corrected,  and  is 
not  suggested  until  after  the  election  is  over,  there  is  eminent  justice 
in  applying  the  principles  of  estoppel,  and  holding  that  they  who 
have  gone  to  trial  on  the  merits  shall  not,  when  beaten  there,  go  back 
to  an  amendable  defect  in  the  preliminary  proceedings. 

Another  argument  is  based  upon  the  use  of  the  plural  in  this  cause : 
'*  And,  if  a  majority  of  the  electors  voting  on  said  amendments  at  said 
election  shall  adopt  the  amendments,  the  same  shall  become  a  part  of 
the  constitution."  Now,  it  is  said  that,  computing  the  vote  by  pre- 
cincts, it  is  apparent  that  more  than  twice  92,302  voters  voted  on  the 
two  amendments,  some  on  one  and  some  on  the  other,  and  that,  be- 
fore any  one  amendment  is  adopted,  it  must  appear  that  a  majority 
of  all  who  voted  on  all  the  amendments  voted  in  the  affirmative  on 
the  one.  This  does  not  commend  itself  to  our  judgment.  A  more 
correct  interpretation  grammatically  of  this  language  would  be  that 
no  single  amendmeut  could  be  adopted  unless  all  were,  there  being 
no  provision  for  adopting  one  out  of  several.  But  we  think  the  clear 
intent  is  that  every  amendment  submitted  shall  stand  upon  its  own 
merits,  and  that,  if  a  majority  of  those  voting  upon  it  is  in 'the  af- 
firmative, it  becomes  a  part  of  the  constitution.  This  idea  is  con- 
firmed by  the  further  provision  that  where  more  than  one  amend- 
ment is  submitted  they  must  be  so  submitted  as  to  enable  the 
*722  voters  to  vote  on  each  separately.  A  distinction  is  also  *ap- 
parent  between  the  number  requisite  for  the  adoption  of  an 
amendment,  and  that  for  calling  a  constitutional  convention.  In  the 
latter  it  must  be  a  majority  of  all  the  electors  voting  at  that  election; 

^  while  in  the  former  it  is  a  majority  of  those  voting  on  the  amend- 

^  ment. 

f  A  final  argument  against  the  validity  of  this  amendment  is  that  it 

is  in  conflict  with  the  fourteenth  amendment  of  the  federal  constitu- 
tion. Counsel  have  made  an  ingenious  argument,  based  on  the  as- 
sumption that  this  amendment  was  taken  substantially  froni  the  bill 
of  rights  of  the  constitution  of  the  state  of  New  York,  and  that  the  scope 
and  effect  of  such  amendment  had  been  determined  by  the  court  of  ap- 
peals in  New  York,  in  the  cases  of  Wynehamer  v.  People,  18  N.  Y.  378, 
and  Metropolitan  Board  of  Excise  v.  Barrie,  84  N.  Y.  657.  A  full 
answer  to  this  argument  is  the  unanimous  decision  of  the  supreme 
court  of  the  United  States,  the  final  arbiter  in  all  questions  of  alleged 
infractions  of  the  federal  constitution,  in  the  case  of  Beer  Co.  v.  Mas- 
sachusetts, 97  U.  S.  25,  a  decision  since  the  adoption  of  the  fourteenth 
amendment,  and  reaffirming  the  decision  in  Bartemeyer  v.  Iowa,  18 
Wall.  129,  in  which  the  court  decides  that  a  state  law  prohibiting  the 
manufacture  and  sale  of  intoxicating  liquors  for  use  as  a  beverage  is 
not  repugnant  to  any  clause  of  the  United  States  constitution.    Com- 
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ment  upon  or  aigament  to  support  that  decision  wonld  be  a  manifestly 
snperflaous  and  unnecessaiy  work* 

We  pass  now  to  the  second  important  question :  If  the  constitu* 
tional  amendment  was  adopted,  what  effect  has  it  upon  the  dram-shop 
act  ?  And  upon  this  question  the  members  of  this  court  are  not  fully 
in  accord;  yet  the  majority  holds  that  the  penalties  of  that  act  are 
still  in  force.  The  difference  arises  upon  the  scope  and  applicability 
of  two  accepted  and  well-approyed  rules  of  statutory  construction. 
One  is  that  repeals  by  implication  are  not  favored;  that  where  a  sub- 
sequent  statute  departs  in  some  respects  from  a  prior,  without  any 

formal  repeal  of  such  prior  act,  the  provisions  of  the  former  will 
*728    be  upheld  so  far  as  not  absolutely  ^inconsistent  with  those  of 

the  latter.  This  is  true  of  constitutional  as  well  as  statutory 
changes.  Books  v.  Borough  of  Danville,  (Pa.  Sup.  Ct.)  23  Alb.  Law  J* 
06;  Prouty  v.  Stover,  11  £an.  *286*  Along  this  line  the  thought  is 
that  the  dram-shop  act  prohibits,  under  penalty,  the  sale  of  liquor  to 
certain  persons,  upon  certain  days,  and  except  upon  certain  conditions 
as  to  petition,  license,  etc.  The  amendment  has  simply  enlarged 
and  increased  these  restrictions.  It  permits  the  sale  for  certain  pur- 
poses. It  thus,  without  abrogating  penalties,  simply  puts  additional 
limitations  upon  the  sale.  Before  the  amendment,  and  under  the 
dram-shop  act,  the  licensed  dealer  might  sell  to  adults  not  habitual 
drunkards,  upon  secular  days  not  devoted  to  special  purposes.  Under 
the  amendment,  such  licensed  dealer  may  still  sell,  but  only  for  cer- 
tain purposes.  The  right  to  sell  remains.  The  conditions  of  license 
continue.  The  only  change  is  in  the  limitations  upon  the  purposes 
for  which  the  sale  may  be  made.  My  associates  think  this  the 
sounder  argument,  and  the  true  construction. 

The  other  theory  is  that  when  the  latter  law  is  evidently  a  substi- 
tute for  the  former,  when  the  underlying  idea  and  thought  of  the  one 
is  a  departure  from  that  of  the  other,  then,  although  no  formal  words 
of  repeal  are  used,  the  former  wholly  ceases  upon  the  adoption  of 
the  latter,  and  this,  although  certain  sections  and  provisions  of  the 
former  may  be  consistent  with  and  valid  as  parts  of  the  latter.  This 
seems  to  the  writer  of  this  opinion  the  correct  view.  Whatever  of 
similarity  may  exist  in  details  and  means  of  enforcement,  I  think 
the  idea  underlying  license  is  widely  and  essentially  different  from 
that  supporting  prohibition.  True,  license  has  limitations,  restraints, 
and  penalties,  and  prohibition  has  also  its  limitations  aud  penalties. 
The  penalties  to  uphold  the  one  may  be  of  the  very  nature  of  those 
to  enforce  the  other.  But  the  idea  of  license  is  to  permit  the  use, 
while  guarding  against  the  abuse,  of  liquors  as  a  beverage;  but 
the  idea  of  prohibition  is  the  absolute  destruction  of  the  use,  as  a 

beverage,  of  any  intoxicating  liquors.  I  do  not  care  to  push 
*724    this  argument  to  any  extent,  for  the  present  legislature  *has 

already  adopted  an  act  intended  to  give  active  force  and  oper- 
ation to  the  provisions  of  the  amendment. 
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In  the  ease  of  Ehret  it  is  contended  that  as  the  defendant  had  ob- 
tained a  license  from  the  city  of  Winfield,  prior  to  the  adoption  of  the 
amendment  to  sell  intoxicants,  and  as  snoh  license  had  not  at  the 
time  of  the  alleged  ofifense  expired  by  its  terms,  he  was  exempt  from 
the  operation  of  the  provisions  of  such  amendment,  on  the  ground  that 
the  license  is  a  contract  that  could  not  be  ignored  or  abrogated  by 
constitational  or  statute  law.  Not  so.  Such  licenses  are  not  contracts 
within  the  meaning  of  the  federal  constitution,  and  are  liable  to  be 
modified  or  set  aside  whenever  they  fail  to  promote  the  good  order 
and  welfare  of  the  community.  Galder  v.  Eurby,  5  Oray,  597; 
Freleigh  v.  State,  8  Mo.  606;  Com.  v.  Brennan,  103  Mass.  70;  Gooley, 
Const.  Lim.  582,  588.  Within  the  views  of  the  majority  of  the  court, 
under  the  existing  laws,  licenses  can  only  be  issued  to  sell  intoxicat- 
ing liquors  for  medical,  scientific,  and  mechanical  purposes.  All  sales 
of  intoxicating  liquors  since  the  adoption  of  the  amendment,  whether 
under  licenses  issued  before  or  since  its  adoption,  for  other  purposes, 
are  unlawful. 

A  final  question  is  presented  in  one  of  these  cases,  that  of  Weaver. 
It  is  insisted  that  the  complaint  is  fatally  defective.  It  charges  that 
*'the  defendant  did,  on  January  1,  1881,  in  Emporia  city,  Ljon 
county,  Kansas,  unlawfully  sell  to  one  J.  8.  Ck>nwell,  spirituous,  vin- 
ous, fermented,  and  intoxicating  liquors,  to-wit,  one  gallon  of  whisky, 
*  *  *  contrary  to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  EauBas." 
That  this  is  defective  cannot  be  doubted.  If  seasonably  challenged, 
the  proceeding  must  have  stopped,  or  at  least  an  amendment  must 
have  been  made.  Perhaps  it  is  so  defective  that  a  motion  in  arrest 
of  judgment  ought  to  have  been  sustained,  though  it  is  unnecessary 
to  consider  and  pass  upon  that  question ;  but  still  it  is  not  such  an 
absolute  nullity  as  not  to  challenge  judicial  consideration  and  action, 
and  therefore  the  judgment  of  conviction  cannot  be  pronounced 
*726  void.  Burke  v.  *  Wheat,  22  Kan.  ^722;  Bryan  v.  Bander,  23 
Kan.  *95;  Hodgin  v.  Barton,  23  Kan.  *740.  Hence  no  re- 
lief can  be  granted  by  habects  corpiu^  Civil  Code,  §  671,  second 
clause. 

This  disposes  of  all  the  questions  in  these  cases.  The  petitions  for 
habeas  corpus  will  be  denied;  the  judgment  in  the  appeal  case  of 
State  V.  Charles  Grieve  and  William  Orieve,  affirmed ;  and  the  judg- 
ment in  the  case  of  State  v.  Beinhardt  Ehret,  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  the  views  herein 
expressed. 

(All  the  justices  concurring.) 
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EAHSiLS  Pao.  By.  Go*  v.  Lbihs  DumcBna. 
Janaazy  Tenn^  1881* 

1.  Estoppel:  Title:  Vendor  and  Vendee.    The  mereaooeptance  of  a  deed 

by  one  in  occupation  of  land  does  not  estop  the  grantee  from  questioning 
the  title  conyejed  hy  that  deed»  or  from  suing  on  the  covenants  for  failure 
of  title;  and  this,  notwithstanding  such  grantee  had,  at  the  time  of  re- 
caving  the  deedf  himself  a  pre-emption  right  to  the  land.  Such  accept- 
ance is  not  of  itself  proof  of  the  settlement  and  compromise  of  a  contro- 
versy.* 

2.  Public  I«and8 :  Title :  Patent  and  Grant.    July  25,  1866»  M.  made  a 

iiomestead  entry  of  a  tract  of  land.  On  July  11,  1866,  the  railroad  com- 
pany, one  of  the  companies  named  in  the  act  of  congress  of  July  2,  1862, 
filed  its  map,  showing  the  general  line  of  its  road.  On  July  14th,  the 
commissioners  of  the  general  land-office  wrote  to  the  local  land-officers, 
ad  rising  them  of  the  £ing  of  this  map,  and  directing  the  withdrawal  of 
the  lines  along  the  line  of  the  road,  in  accordance  with  the  provisions  of 
the  act  of  congre9S  of  July  3,  1866.  This  letter  was  received  July  26, 
1866,  and  the  same  day  the  entries  were  made  of  the  withdrawal.  The 
land  upon  which  M.  had  filed  was  in  an  odd-numbered  section  within  the 
limits  of  this  withdrawal.  Afterwards  the  road  was  built,  and  on  Decem- 
ber 17,  1869,  M.  purchased  from  the  railroad  company,  and  took  a  certificate 
of  purchase,  which,  after  one  or  two  assignments,  passed  into  the  hands 
of  the  plaintiff,  and  was  by  him  surrendered  to  the  company,  and  a  deed 

taken.  April  28,  1871,  M.'s  homestead  entry  was  canceled;  but  in 
*726      October,  1871,  B.  made  a  new  ^homestead  entry.    A  contest  was  had 

before  the  land-officers  between  D.  and  the  railroad  company,  which 
was  decided  by  the  commissioner  of  the  land-office  in  favor  of  D.  The 
company  not  appealing,  the  decision  was  made  final,  and  a  patent  issued 
to  D.  Heldf  that  the  title  conveyed  by  the  patent  to  D.  was  paramount 
to  any  title  passed  to  the  company  by  its  land  grant. 

Error  from  Saline  district  court. 

Action  brought  by  Dunmeyer  against  the  Kansas  Pacific  Railway 
Company,  to  recover  damages  because  of  his  ouster  from  a  certain 
tract  of  land  to  which  the  defendant  had,  in  consideration  of  $200, 
executed  to  him  a  warranty  deed.  Trial  by  the  court  at  the  Novem- 
ber term,  1879,  when  the  court  found  for  the  plaintiff,  and  assessed 
his  damages  at  $826.45,  and  costs.  New  trial  denied,  and  judgment 
accordingly  for  the  plaintiff.  The  defendant  brings  the  case  to  this 
court. 

t/.  P.  Usher  and  Charles  Monroe,  for  plaintiff  in  error. 

John  Foster,  for  defendant  in  error* 

Brbwbb,  J.  This  case  has  once  been  in  this  court,  and  is  reported 
in  19  Kan.  689.  A  judgment  against  the  railroad  company  was 
then  reversed,  and  the  ease  remanded  for  a  new  trial.  Subsequently, 
the  petition  was  amended  to  conform  to  the  views  expressed  in  the 

igee  note  of  cases  on  estoppel  to  Caruthers  v.  Weaver,  7  Ean.  78. 


k 


618  lULMBAB  BSPOBTB. 

opinion  then  filed,  and  a  second  trial  was  had,  resulting  again  in  a  judg- 
ment against  the  railroad  company.  This  second  judgment  is  now 
challenged  by  the  plaintiff  in  error. 

Two  principal  questions  are  presented,  which  are  all  we  deem  it 
necessary  to  notice.  It  may  be  premised  that  the  main  facts  appear 
now  as  they  did  when  the  case  was  here  before. 

The  first  proposition  of  counsel  is  that  the  plaintiff  is  estopped  from 
asserting  that  the  title  acquired  from  the  government  by  G.  B.  Dun- 

meyer,  and  purchased  by  him,  is  paramount  to  that  acquired 
*72T  ^  by  him  from  the  defendant.    This  ^proposition  is  rested  upon 

the  doctrine  of  the  effect  of  a  compromise  of  disputed  rights, 
as  laid  down  by  this  court  in  the  case  of  Atchison,  T.  &  S.  F.  B.  Go. 
y.  Starkweather,  21  Kan.  *822.  But  compromise  implies  controversy. 
None  appears  here.  The  mere  purchase  of  a  title  and  acceptance  of 
a  deed  are  not  necessarily  a  compromise, — ^the  settlement  of  a  contro- 
versy,— even  though  the  party  receiving  the  deed  have  at  the  time  him- 
self a  different  claim.  In  the  Starkweather  Case  it  appeared  that  the 
parties  had  a  controversy;  that  this  controversy  was  litigated  in  the 
land  department  of  the  United  States,  and  decided  adversely  to  Stark- 
weather; that  then,  being  out  of  funds,  and  unable  to  carry  on  the  liti- 
gation in  another  forum,  and  to  prevent  a  sale  by  the  railroad  com- 
pany, he  went  to  the  company  and  purchased.  By  that  he  settled 
and  compromised  a  pending  controversy,  and  we  held  that  he  was 
bound  by  that  settlement.  In  the  opinion  we  referred  to  some  cases 
in  which  the  mere  acceptance  of  a  deed  was  held  to  estop  from  ques- 
tioning the  title  apparently  conveyed  thereby,  but  expressed  our  dis- 
sent from  the  extreme  views  of  those  cases.  Those  cases  are  cited  by 
counsel,  and  the  contention  is  that  the  case  at  bar  is  stronger  than 
any  of  them,  and  more  within  the  scope  of  the  reasoning  in  the  Stark- 
weather Case.  We  cannot  concur  with  counsel.  The  record  before  us 
fails  to  show  any  controversy  between  Miller,  the  original  purchaser 
from  the  company,  and  the  company.  It  simply  shows  that,  having 
an  occupation  of  the  land  which  might  be  the  foundation  of  a  title  by 
pre-emption  or  homestead,  he  suffered  that  to  go  by  default,  and  par- 
chased  from  the  company.  He  never  contested  with  it  the  question  of 
superior  title.  In  fact,  he  had  no  title.  He  had  a  prior  right  to  pur- 
chase or  acquire  title  by  occupation  from  the  government;  but  that  is 
all.  Instead  of  purchasing  from  the  government,  he  bought  from  the 
company ;  and  this,  not  by  way  of  closing  any  litigation  or  settling  any 
controversy,  but  doubtless  because  he  then  thought  that  the  company 

had  title  to  convey.  The  company  never  attempted  to  disturb 
*728    his  possession ;  never,  *save  in  the  mere  act  of  receiving  money 

and  issuing  a  deed,  asserted  any  claim  to  the  land.  In  other 
words,  before  any  controversy  arose  he  purchased.  Now,  unless  the 
mere  acceptance  of  a  deed  and  payment  for  the  title  conveyed  thereby 
is  proof  of  a  controversy,  and  the  settlement  of  it,  this  case  shows  no 
controversy  or  compromise. 
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Farther,  Millar,  tbe  original  purchaser  from  the  company/ is  not 
BOW  a  party  in  interest.  He  assigned  his  certificate  of  purchase, 
and  after  one  or  two  assignments  it  passed  into  the  hands  of  plain- 
tiff,  who  surrendered  the  certificate  and  took  a  deed.  In  other  words, 
plaintijff,  not  an  original  occupant  of  the  land,  and  without,  so  far 
as  appears,  actual  knowledge  that  there  was  ever  any  pre-emption  or 
homestead  right  thereto,  finds  a  party  holding  a  contract  of  purchase 
from  the  defendant,  and  buys  that  evidence  of  title.  That  title,  thus 
contracted  for,  and  afterwards  conveyed  by  defendant,  fails,  and  a 
paramount  title  is  yielded  to  and  purchased.  It  is  not  Miller's  para- 
mount title  that  was  yielded  to,  but  the  government's.  Miller  never 
bad  title,  and  by  abandoning  the  land  he  lost  the  right  to  acquire  title. 
He  had  nothing  to  convey,  and  he  gave  no  warranty.  The  defend- 
ant warranted,  but  had  no  title.  It  warranted  to  plaintiff,  and  not 
to  Miller,  Miller's  conduct  neither  bettered  nor  injured  defendant's 
claim  of  title.  Being  on  the  tract  with  the  intention  of  homestead- 
ing  it  at  the  time  defendant's  grant  attached,  this  tract  never  passed 
to  the  company.  Whether  Miller  abandoned  it,  or  continued  his  oc- 
enpation,  was  immaterial.  Defendant's  title  to  lands  within  the 
strip  is  of  a  fixed  date.  At  that  date  the  alternate  sections  "not 
sold,  reserved,  or  otherwise  disposed  of  by  the  United  States,  and  to 
which  a  pre-emption  or  homestead  claim  may  not  have  attached," 
were  identified.  The  title  dates  from  the  date  of  the  grant,  but  the 
identification  is  of  the  time  the  line  is  definitely  fixed.  Then  the  float 
attached  to  the  particular  lands,  and  the  grant  became  as  definite 

as  though  the  various  sections  had  been  particularly  named. 
*729    The  float  ceased.    The  grant  was  exhausted.    The  *lands  were 

designated.  The  company  took  and  could  take  nothing  more, 
no  matter  what  change  in  title  or  condition  of  other  lands  might 
thereafter  arise.  Tbe  excepted  lands  did  not  and  were  not  in  any 
contingency  to  become  its  property.  ''The  grant  then  becomes  cer- 
tain, and  by  relation  has  the  same  effect  upon  the  selected  parcels  as 
if  it  had  specifically  described  them.  In  other  words,  the  grant  was 
a  float  until  the  line  of  the  road  should  be  definitely  fixed,"  Missouri, 
K.  &  T.  Ey.  Co.  V.  Kansas  Pac.  By,  Co.,  97  U.  B,  491.  "And  these 
lands  being  within  the  terms  of  the  proviso,  as  we  construe  it,  it  follows 
that  they  are  absolutely  and  conditionally  exeepted  from  the  grant ; 
and  it  makes  no  difference  whether  or  not  they  subsequently  became 
a  part  of  the  public  lands  of  the  country."  Leavenworth,  L,  &  G,  B. 
Go,  V,  U.  8,,  92  U.  S.  738,  So  that  whether  Miller  maintained  or 
abandoned  his  homestead  entry  and  occupation  after  the  time  that  the 
line  of  defendant's  road  was  definitely  fixed,  in  no  manner  affected 
its  rights  to  the  land. 

The  other  contention  of  counsel  is  that  in  fact  the  company  did 
have  the  title*  The  facts  are  that  on  July  25,  1866,  Miller  made  a 
homestead  entry  of  the  land.  On  the  third  of  July,  1866,  an  act  of 
congress  was  passed,  providing  for  the  filing  of  a  map  of  the  general 
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line  of  its  road'  by  the  company  defendant,  and  thaf'apon  the  filing 
of  said  map,  showing  the  general  route  of  said  road,  the  lands  along 
the  entire  line  thereof,  so  far  as  the  same  may  be  designated,  shall 
be  reserved  from  sale,  by  order  of  the^eoretary  of  the  interior."  This 
act  was  but  an  extension  of  the  right  conferred  by  the  original  act  of 
1862,  in  which  it  was  provided  that,  upon  the  filing  of  the  map  of 
the  general  route,  "the  secretary  of  the  interior  shall  cause  the  lands 
within  fifteen  miles  of  said  designated  route  or  routes  to  be  withdrawn 
from  pre-emption,  private  entry,  and  sale/'  12  U.  S.  St.  p.  493,  §  7. 
On  July  11th  the  company  filed  its  map.  On  July  14th  the  commis- 
sioner of  the  general  land-office  wrote  to  the  local  land-officers  to 
withdraw  the  lands  from  sale,  homestead,  and  pre-emption 
*730  entry,  which  communication  was  received  by  them  *on  July 
26th,  and  on  that  day  the  proper  entries  were  made  upon  their 
maps  and  plats  to  indicate  such  withdrawal.  The  line  of  defendant's 
road  along  and  adjacent  to  this  land  was  not  definitely  fixed  until 
September  31,  1866.  On  December  17, 1869,  Miller  purchased  from 
the  company^  and  took  a  certificate  of  parohase.  On  April  28, 1871, 
Miller's  homestead  entry  was  canceled.  On  October  16,  1871,  G. 
B.  Dunmeyer  made  a  homestead  entry.  A  contest  arose  before  the 
land-office  between  him  and  the  company,  which  was  decided  by  the 
commissioners  in  favor  of  Dunmeyer,  and»  no  appeal  being  taken  to 
the  secretary  of  the  interior,  the  decision  was  made  final,  and  a  pat- 
ent issued  to  him.  Now  it  is  claimed  that,  by  the  filing  of  the  map, 
the  lands  were  withdrawn  from  market,  and  that  no  homestead  or 
pre-emption  right  could  thereafter  attach.  Hence,  Miller's  homestead 
entry  was  void,  and  the  title  passed  by  the  grant  to  the  company. 
We  are  inclined  to  think  this  view  not  correct.  The  lands  are  to  be 
reserved  from  sale,  by  order  of  the  secretary  of  the  interior,  or,  in  the 
language  of  the  prior  act,  he  is  to  cause  them  to  be  withdrawn  from 
sale,  etc.  This,  it  would  seem,  contemplates  some  act  by  the  depart- 
ment, and  until  that  act  was  completed  the  withdrawal  was  not  made. 
No  formal  order  of  the  secretary  is  shown.  The  only  thing  is  the 
letter  from  the  commissioner  to  the  local  land-officers,  and  their  ac- 
tion thereon.  The  land  was  then  in  fact  withdrawn.  Perhaps  the 
order  of  the  secretary,  if  one  was  made,  was  to  take  effect  upon  the 
receipt  by  the  local  land-officers  of  the  notice  and  letter  from  the 
commissioner.  If  so,  it  would  seem  to  be  within  the  scope  of  his 
powers.  And,  in  the  absence  of  other  showing,  this  action  of  the 
subordinates  of  the  secretary  of  the  interior  must  be  taken  as  in  fact 
the  order  of  the  secretary.  The  language  concerning  withdrawals 
differs  from  that  respecting  the  grant.  The  latter  is,  **that  there 
be  and  is  hereby  granted,"  etc.  It  is  absolute,  depending  on  the 
action  of  no  officer,  and  takes  effect  upon  the  passage  of  the  act. 
Missouri  E.  &  T.  By.  C!o.  v.  Kansas  Pac.  By.  Co.,  97  U. 
*731  S.  491.  The  other  casts  a  duty  upon  an  officer  of  *the  gov- 
ernment*   It  does  not  provide  that  the  lands  shall  be  with* 


KANSAS  PAC.  BT.  00.  f^.  'BUNMEYBB.  ISl 

drawn  npon  the  filing  of  the  mop,  and  by  virtue  of  that  act  alone, 
but  that  the  secretarj  shall  cause  them  to  be  ^vfthdrawn  vhen  that 
map  is  filed.  In  other  words,  a  duty  is  cast  upon  him,  and  on  the 
performance  of  that  duty  the  withdrawal  is  complete.  That  duty,  so 
far  as  the  record  here  shows,  was  completed  on  July  26th,  and  that  is 
therefore  to  be  taken  as  the  date  of  the  withdrawal.  In  the  case  of 
Kansas  Pao*  By.  Go.  y.  Missouri,  E.  &  T.  By.  Co.,  in  this  apd  the  su- 
preme court  of  the  United  States,  it  seems  to  have  been  an  unques- 
tioned fact  that  July  26th  was  the  date  of  the  withdrawal.  15  Kan. 
*20,  97  n.  8.  491.  True,  that  date  was  not  one  of  moment,  per- 
haps, in  that  case,  and  the  expression  in  the  opinion  of  the  two  courts 
concludes  no  one.  Still  it  serves  to  show  the  general  understanding 
of  the  scope  and  effect  of  the  statute  concerning  withdrawals.  The 
rulings  of  the  land  department  of  the  United  States  have  not  been 
uniform,  it  is  believed,  upon  this  question,  and  congress  attempted, 
by  act  of  April  21,  1876,  (U.  S.  St.  1876,  p.  35,)  to  put  an  end  to  dis- 
pute.    That  act  is  in  harmony  with  the  conclusions  reached  by  us. 

It  should  also  be  noticed  that  the  company  litigated  with  Dun- 
meyer  his  right  to  homestead  before  the  land-effice,  and  it  was  de- 
feated in  that  litigation.  That  decision,  if  based  upon  the  construc- 
tion of  a  statute  or  a  question  of  law,  may  not  be  conclusive,  but  so 
far  as  it  determines  a  fact  it  is,  except  in  case  of  fraud,  etc.  Johnson 
V.  Towsley,  13  Wail.  72.  The  record  before  us  does  not  clearly  and 
fully  disclose  the  ground  of  the  decision.  The  simple  conclusion  of 
the  contest  is  about  all  that  appears.  The  company's  grant  is  spoken 
of  as  taking  efifect  March  3,  1869.  Upon  what  facts  that  conclu- 
sion is  based  nothing  in  the  record  before  us  shows.  It  may,  however, 
be  conceded  that  probably  the  decision  was  based  upon  a  constroction 
of  the  statute  upon  undisputed  facts.  We  do  not  rest  our  judgment 
upon  that  decision,  but  refer  to  it  as  an  opinion  in  harmony  with  our 
own.  While  the  question,  it  must  be  conceded,  is  doubtful, 
*782  we  think  the  *mling  of  the  district  court  was  correct,  and  that 
the  title  conveyed  by  the  patent  to  Dunmeyer  was  in  fact 
paramount  to  that  of  the  company. 

We  notice  no  other  questions  of  importance  which  were  not  in  the 
case  when  here  before  and  then  considered. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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John  Emslib  and  others  t;.  Mabtha  E.  Touno. 

January  Term.  1881* 

1.  Public  Lands:  Homestead  Entry:  Grant  to  Bailroad  Company* 
A  homestead  entry  made  before  the  definite  location  of  the  railroad,  but 
which  had  been  voluntarily  abandoned  before  such  definite  location,  al- 
though  the  filing  thereof  was  not  canceled  until  after  the  location,  did 
not  operate  to  except  the  land  from  the  grant  to  the  railroad  company 
under  the  provisions  of  the  act  of  congress  of  March  3«  1863,  donating  to 
the  state  of  Kansas  lands  to  aid  in  the  construction  of  certain  railroads 
and  telegraphs. 

2. :  Title  in  Bailroad  Company:  Beoision  of  Land  Department 

The  land  in  controversy — a  part  of  an  odd-numbered  section,  and  within 
the  ten-mile  grant  of  land  to  the  A.,  T.  &  S.  F.  R.  Co.,  by  virtue  of  the 
act  of  congress  of  March  3, 1863 — was  in  1863  public  Umd  open  to  home- 
stead settlement.  In  October,  1863,  one  E.  homesteaded  it.  In  1868  h<^ 
voluntarily  abandoned  it.  In  June,  1869,  the  line  of  the  railroad  of  the 
A.,  T.  &  S.  F.  B.  Co.  was  definitely  located  opposite  to  this  land.  At  the 
time  of  such  definite  location  the  land  was  abandoned,  but  the  entry  or 
filing  of  B.'s  homestead  was  uncanceled.  On  November  3,  1869,  a  with- 
drawal of  lands  was  made  under  the  act  of  March  3, 1863,  within  the  lim- 
its of  which  withdrawal  the  land  is  situate.  In  May,  1874,  the  land  was 
certified  to  the  state  of  Kansas,  and  in  February,  1875,  patented  by  the 
state  of 'Kansas  to  the  railroad  company.  In  October,  1871,  one  S.  had 
B.^s  entry  canceled,  and  then  homesteaded  the  land  himself.  S.^sentry 
was,  on  the  application  of  the  railroad  company,  afterwards  canceled,  but 
on  August  14,  1878,  reinstated  by  the  secretary  of  the  interior,  under  the 
provisions  of  the  act  of  congress  of  April  21, 1876,  and  on  April  2, 1879, 
a  patent  was  issued  to  S.  Held,  that  the  title  to  the  land  vested  in  the 
railroad  company  in  June,  1869;  that  the  entry  of  8.  was  srroneoualy  re- 
instated ;  that  the  title  of  the  railroad  company  to  the  land  could  not  be 
disturbed  by  an  act  of  congress  subsequent  to  June,  1869;  and  that  the 
decision  of  the  land  department  awarding  the  land  to  S«  in  1878,  by  a 
mistake  of  law,  is  not  conclusive. 

*788    *Error  from  Chase  district  court. 

Action  to  quiet  title,  brought  by  Young,  who  filed  her  petition^ 

and,  the  defendants  failing  to  appear,  judgment  was  rendered  on  the 

first  day  of  the  term  in  her  favor,  on  the  averments  of  the  petition, 

without  any  testimony  having  been  introduced  to  support  the  same. 

The  petition  (court  and  title  omitted)  is  as  follows : 

**The  plaintiff  states  that  on  the  twenty-first  day  of  October,  1863,  one 
John  W.  Randall  duly  entered  upon  the  following  described  real  estate  in 
Chase  county,  Kansas,  to- wit,  the  south-west  quarter  of  section  thirty-three, 
in  township  nineteen,  range  eight  east,  for  the  purpose  of  making  the  same 
his  homestead,  and  on  said  day  duly  filed  on  the  same,  as  such  homestead,  in 
the  United  States  local  land-office  at  Junction  City,  in  the  county  of  Davis,  in 
the  state  of  Kansas,  and  continued  to  occupy  and  improve  the  same,  as  such 
homestead,  until  some  time  in  the  year  186)3.  at  which  time  he  abandoned  the 
same  as  a  homestead;  and  on  the  twelfth  day  of  October,  1871*  upon  the  in- 
formation and  at  the  Instance  of  Andrew  J.  Stainbrook,  the  said  entiy  of  the 
said  Randall  was  duly  canceled  by  the  judgment  and  order  of  the  United  States 
land-office  at  Washington,  D.  C;  and  on  the  twenty-first  day  of  November, 
1871,  the  said  Andrew  J.  Stainbrook  duly  entered  upon  the  said  real  estate  tf- 
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his  homesteadt  duly  filed  in  the  United  States  local  land-office  at  Salina,  Sa- 
line ooanty^,  state  of  Kansas,  and  continued  to  occupy,  live  upon,  and  improve 
the  same,  as  such  homestead,  until  some  time  in  the  month  of  August,  1876; 
that,  prior  to  the  making  of  said  entry,  the  said  Andrew  J.  Stainbrook  had 
served  in  the  army  of  the  United  States  as  a  volunteer  soldier  in  the  late  war 
of  the  great  rebellion,  for  the  term  of  three  years;  that  on  the  thirtieth  day 
of  June,  1869,  the  Atchison,  Topeka  &  Santa  ¥6  Bailroad  was  definitely  lo- 
cated by  the  Atcbison,  TopcA:a  &  Santa  F^  Railroad  Company  through  Chase 
county,  Kansas,  ao4  by  said  location  the  said  real  estate  became  within  the 
ten^mile  gitmt  of  real  estate  to  said  company  by  virtue  of  an  act  of  congress, 
entitled  *  An  act  for  a  grant  of  lands  to  the  state  of  Kansas,  in  alternate  sec- 
tions, to  aid  in  the  construction  of  certain  railroads  and  teleffraphs  in  said 
state/  approved  March  3,  1868,  and,  in  conformity  to  said  act,  the  notice 

of  withdrawal  of  the  lands  within  said  grant  from  sale,  or  home- 
*734      ^stead  or  pre-emption  entries,  was  received  at  the  said  local  land-office 

on  the  third  day  of  November,  1869,  and  on  the  twenty-fourth  day  of 
September,  1878,  the  United  States  land-office  at  Washington,  D.  C,  at  the 
instance  of  the  said  railroad  company,  canceled  the  entry  of  the  said  Stainbrook, 
upon  the  ground  that  the  same  was  in  confiiot  with  the  rights  of  said  railroad 
company,  acquired  by  the  said  act  of  congress,  and  the  location  of  the  said 
line  of  the  railroad,  and  the  said  notice  of  withdrawal,  and  upon  no  other 
ground  whatever. 

^  And  this  plaintlif  further  alleges  that  the  cancellation  of  said  Stainbrook^s 
homestead  entry  by  the  United  States  land-office  was  done  upon  the  ex  parte 
application  of  the  said  railway  company,  without  any  notice  whatever  to 
Stainbrook,  and  without  any  knowledge  on  his  part  of  the  proceedings.  And 
on  the  twenty-eighth  day  of  May,  1874,  the  said  land  was,  among  others,  er- 
roneously certified  to  the  state  of  Kansas  for  the  benefit  of  the  Atchison,  To- 
peka A  Santa  ¥6  Railroad  Company  under  said  act  of  congress,  and  subject 
to  all  its  conditions,  and  to  any  valid  interfering  rights  which  may  exist. 
And  on  the  eighth  day  of  February,  1875,  the  state  of  Kansas  issued  to  the 
Atchison,  Topeka  So  Santa  F6  Bailroad  Company  a  patent  to  said  real  estate 
and  other  lands  in  the  county  of  Chase  along  the  line  of  said  railroad,  in  ac- 
cordance with  the  act  of  congress,  and  subject  to  all  its  condiidons,  and  to  any 
valid  interfering  rights  which  may  exist.  And  on  the  twenty-second  day  ctf 
April,  1879,  the  said  patent  was  filed  for  record  in  the  office  of  the  regfster  of 
deeds  of  Chase  county,  and  was  by  him  recorded  in  Book  I  of  the  r^ords  of 
deeds  of  said  county,  on  page  568.  And  on  May  20, 1874,  the  Atchison,  To- 
peka A  Santa  Fe  Bailroad  Company  executed,  acknowledged,  and  delivered 
to  the  defendant  Goss  a  warrant  deed  for  the  said  real  estate,  which  deed 
was  filed  for  record  in  the  office  of  the  register  of  deeds  of  Chase  county,  on 
the  twenty-second  day  of  March,  1876,  and  was  by  him  recorded  in  Book  G 
of  the  records  of  deeds  of  that  county,  on  page  625.  And  on  the  third  day  of 
February,  1877,  the  said  Goss  executed,  acknowledged,  and  delivered  to  the 
defendant  John  Emslie  a  warranty  deed  for  said  real  estate,  which  deed  was, 
on  the  sixth  day  of  February,  1877,  filed  for  record  in  the  office  of  the  register 
of  deeds  of  Chase  county,  and  was  by  him  recorded  in  Book  H  of  the  records 
of  deeds  of  said  county,  on  page  366.  And  on  the  sixth  day  of  February,  1877, 
the  defendants  John  Emslie  and  Jane  Emslie  executed,  acknowledged,  and 

delivered  to  the  defendant  Goss  a  mortgage  on  the  said  real  estate  to 
*735      ^secure  the  payment  of  the  sum  of  $1,180  by  the  said  John  Emslie 

to  the  said  Goss;  that  on  the  seventh  day  of  February,  1877,  the 
mortgage  was  filed  for  record  in  the  office  of  said  register  of  deeds,  and  was 
by  him  recorded  in  Book  B  of  mortgages  of  Chase  county,  on  page  839;  that 
on  the  fifteenth  day  of  August,  1876,  the  said  Andrew  J.  Stainbrook  com- 
laenced  a  proceeding  by  making  application  to  the  local  land-office  at  Salina, 
in  Saline  county,  Kansas,  the  same  being  the  local  land-office  of  the  district 
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in  which  the  said  real  estlrt^  is  sitaatefl,  to  haTe  bis  entry  rdnatatedt  his  ap- 
plication being  made  under  and  by  virtue  of  an  act  of  oongreBs  entitled  '  Ai 
act  to  confirm  pre-emptions  and  homestead  entries  within  the  limits  of  rail- 
road grants,  in  cases  where  such  entries  have  been  made  under  the  regula- 
tions of  the  land  department,'  which  act  was  approved  April  21, 1876;  and 
on  the  nineteenth  day  of  November,  1877,  the  said  application  was  rejected 
by  the  commissioner  <tf  the  general  land-office  at  Washington,  D.  C,  and 
fi'om  said  refusal  Stainbrook  duly  appealed  to  the  secretary  of  the  interior; 
and  on  the  fourteenth  day  of  August,  1878,  the  secretary  of  the  interior  re- 
versed the  rejection,  and  reinstated  the  homestead  entry.  And  thereafter, 
to-wit,  on  the  second  day  of  April,  1879,  by  virtue  of  the  aforesaid  proceed- 
ings by  Andrew  J.  Stainbrook,  he  duly  obtained  a  patent  for  the  said  reai  es- 
tate from  the  tJnited  States,  a  copy  of  which  patent  is  attached  to  and  made 
a  part  of  this  petition,  and  marked « Exhibit  A'  for  identity,  and  here  referred 
to  as  a  part  hereof;  that  on  the  second  day  of  May,  1879,  the  said  Andrew  J. 
Stainbrook  and  Lucy  A.  Stainbrook,  his  wife,  duly  executed,  acknowledged, 
and  delivered  to  this  plaintiff  a  warranty  deed  for  the  following  portion  of 
said  real  estate*  to-wit,  the  north  half  of  south-west  quarter  of  s^ion  thirty- 
three,  township  nineteen,  range  eight  east;  and  by  virtue  thereof  this  plain- 
tiff is  now  the  owner  in  fee-simple,  clear  of  incumbrances,  and  in  possession 
of  the  following  above-described  real  estate,  to-wit,  ihe  north  half  of  the 
south-west  quarter  of  section  83,  township  19,  range  8  east^in  Chase  county, 
Kansas;  that  the  defendant  Jane  Emslie  is  the  wife  of  the  defendant  John 
Emslle,  and  by  reason  of  the  patent  from  the  state  of  Kansas  to  the  railroad 
company,  and  the  deed  from  the  railroad  company  to  the  said  Goss,  and  the 
deed  from  the  defendant  (}os8  to  the  defendant  John  Emslie,  and  the  mort- 
gage from  the  defendant  John  .Emslie  and  Jane  Emslie,  his  wife,  to  the  de- 
fendant Gk>S8,  having  all  been  executed  and  recorded  as  aforesaid,  tiia 
*786  deed  from  the  defendltht  €h)es  ^to  the  defendant  John  Emslie,  and 
the  record  thereof,  and  the  mortgage  from  the  defendant  John  Emslie 
and  Jane  Emslie,  his  wife,  to  the  defendant  Goss,  and  the  record  thereof,  and 
each  and  all  of  them,  are  clouds  upon  this  plaintiff's  title  to  the  real  estate 
deeded  to  her  by  Andrew  J.  Stainbrook  and  Lucy  A.  Stainbrook,  his  wife,  as 
aforesaid;  and  the  said  John  Emslie  elaima  that,  by  virtue  of  the  deed  from 
Ooss  to  him  as  aforesaid,  he  is  the. owner  of  the  said  real  estate;  and  Jane 
Emslie  claims  that  the  said  John  Emslie  is  the  owner  of  said  real  estate,  and, 
by  reason  of  her  being  his  wife,  that  she  has  an  inchoate  interest  thei'ein; 
And  the  said  Goss  claims  that,  by  virtue  of  the  mortgage  from  John  Emslie 
.ind  Jane  Emslie  to  him  of  the  aforesaid  real  estate,  that  he  has  a  lien  thereon 
Cor  the  payment  of  the  sum  for  which  the  mortgage  was  given  as  aforesaid. 
''Wherefore,  this  plaintiff  prays  that  the  deed  from  the  said  Goss  to  John 
Emslie  of  the  aforesaid  real  estate,  and  the  mortgage  from  the  said  John  Ems- 
lie and  Jane  Emslie  to  the  said  real  estate,  may  each  and  both  be  canceled  and 
set  aside  and  held  for  naught,  so  far  as  this  plaintiff  ^s  portion  of  the  said  real 
estate,  to-wit,  the  north  half  of  the  south-west  quarter  of  section  83,  township 
19,  range  8  east,  is  concerned;  and  that  this  plaintiff's  title  to  the  last  above  de- 
scribed real  estate  be  forever  quieted  against  each  and  all  of  the  defendants,  and 
that  each  and  all  and  every  oneof  the  defendants  be  forever  enjoined  from  asserts 
ing  or  claiming  any  right  or  title  or  interest  whatever  in  the  last  above  de- 
scribed real  estate,  or  any  part  thereof.  And  this  plaintiff  further  prays  for 
any  and  all  such  other  and  further  relief  in  the  premises  as  may  be  equitable, 
proper,  and  just." 

«  Exhibit  A, 

^'ffomeatead  CertiflcaU  No.  4,060;  Application  11,918. 

**  United  States  fif  America^  to  all  whom  these  presents  shaU  come— 4?fM^ 
ing:    Whereas,  therehasbeen  deposited  in  thegeneral  land-office  of  the  United 
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States  a  certificate  of  the  register  of  the  land-office  ^t  Salina,  Kansas*  whereby 
it  appears  that,  pursuant  to  the  act  of  congress  approved  twentieth  May,  1862, 
to  secure  homesteads  to  actual  settlers  on  the  pnblicdomain,  and  the  acts  sup^ 
plemental  thereto,  the  daim  <^  Andrew  J.  Stainbrook  has  been  established 
and  duly  consummated,  in  conformity  to  law,  under  act  of  twenty-first  April, 
1876,  for  the  south-west  quarter  of  section  33,  in  township  19  south,  of  range 
8  east,  in  the  district  of  lands  subject  to  sale  at  Salina,  Kansas,  containing 
one  hundred  and  sixty  acres,  according  to  the  official  plat  of  the  survey  of  said 
land  returned  to  the  general  land-office  by  the  surveyor  general,  the  said  tract 
was,  on  the  twenty-eighth  day  of  May,  1874,  certified  to  the  state  of  Kansas, 
for  the  benefit  of  the  Atchison,  Topeka  &  Santa  F6  Railroad  Company: 

'*Now,  therefore,  know  ye,  that  there  is  granted  by  the  United  States 
*737  unto  *tbe  said  Andrew  J.  Stainbrook  the  tract  of  land  above  described, 
to  have  and  to  hold  the  said  tract  of  land,  with  all  the  appurtenances 
thereof,  unto  the  said  Andrew  J.  Stainbrook  and  to  his  heirs  and  assigns  for- 
ever, the  aforesaid  certificate  to  the  state  of  Kansas  to  the  contrary  notwith- 
standing. 

"In  testimony  whereof,  I,  Rutherford  B.  Hayes,  president  of  the  United 
States  of  America,  have  caused  these  letters  to  be  made  patent;  and  the  seal 
of  the  general  land-ofllce  to  be  hereunto  affixed. 

^'Given  under  my  hand,  at  the  city  of  Washington,  the  twenty-second  day 
of.  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
nine,  and  of  the  independence  of  the  United  States  the  one  hundred  and  thiiid. 

"R.  B.  Hayes. 
•*By  W.  H.  Cook,  Secretary." 

A  sammons  was  seryed  on  Jane  Emslie  personally,  and  on  N.  8. 
Gobs  and  John  Emslie  by  leaving  duly-certified  copies  thereof  at 
their  usual  plaee  of  residence.  On  the  first  day  of  the  term,  May  4, 
1880,  judgment  was  rendered  in  accordance  with  the  prayer  of  the 
foregoing  petition. 

Eight  days  tbereafteri  at  the  same  term  of  court,  the  defendants 
appeared  in  said  cause,  and  made  the  following  motion,  (court  and 
title  omitted :) 

''The  defendants,  and  each  of  them,  move  the  court  to  set  aside  and  va- 
cate the  judgment,  order,  and  decree  rendered  herein  at  this  term ;  to  grant 
a  new  trial  herein;  to  permit  and  allow  the  defendants  to  answer  upon  the 
payment  of  all  costs,  or  on  such  terms  as  may  be  proper.  (1^  That  the  judg- 
ment of  the  court  is  not  sustained  by  sufficient  evidence.  (2)  That  the  judg- 
ment, of  the  court  is  contrary  to  law.  (8)  Error  of  law  occurring  at  the  trial, 
and  apparent  of  record.  (4)  Irregularity  in  the  proceedings  of  the  court,  in 
this:  that  the  said  cause  was  not  set  for  trial,  but  a  default  was  taken  on  the 
first  day  of  the  term.  (5)  That  no  evidence  was  heard  on  the  trial  thereof. 
(6)  For  the  reason  that  there  was  no  sufficient  summons  or  service  thereof 
issued  or  served  against  defendant  Goss.  (7)  For  reasons  appearing  in  the 
affidavit  of  Joseph  G.  Waters,  this  day  filed  herein,  and  which  will  be  read. 

''J.  G.  Waters,  Attorney  for  Defendants." 

The  affidavit  referred  to  is  as  follows,  (court  and  title  omitted :) 

"Joseph  G.  Waters,  being  first  sworn,  on  his  oath  says  that  he  is  an 
*738      attorney  for  defendiants  in  the  al^ve  action;  that  the  ^defendants, 

and  each  of  them,  have  a  valid  and  meritorious  defense  to  the  plain- 
tlfTs  cause  of  action ;  that  the  defendant  John  Emslie  is  the  owner  of  the  land 
sued  on;  that  he  paid  the  fall  value  of  the  land  to  N.  8.  Goss,  the  defendant 
herein^  and  executed  back  to  him  a  mortgage;  that  upon  the  service  of  sum- 
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mons  on  hira,  John  Emslie,  he  did  not  understand  its  meaning,  and,  expect- 
ing the  defendant  Goss  would  attend  to  the  matter,  failed  to  appear  and  de- 
fend; that  he,  the  said  John  Emslie,  as  a  matter  of  fact,  did  not  know  or  un- 
derstand that  there  was  a  suit  in  court  to  be  tried  until  some  one  told  him  on 
the  street  that  there  was  such  a  case,  and  thatjudgment  bad  been  rendered 
against  him ;  that  he,  the  said  Emslie»  desires  to  file  an  answer,  and  is  willing 
to  pay  all  the  costs;  that  the  said  N.  S.  Goss  is  an  unmarried  man,  and  has 
been  absent  from  Woodson  county,  Kansas,  before,  at  the  time,  and  contin- 
uously since  the  service  of  summons  herein,  as  shown  by  the  summons  of  the 
sheriff  of  Woodson  county;  ttiat  he  has  been  absent  from  the  state  of  Kansas 
and  the  United  States  during  said  time;  that  he  has  had  no  personal  or  actual 
knowledge  of  the  pendency  of  this  suit;  that  8.  P.  Young  wrote  to  said  Goss 
at  Neosho  FaUs  a  letter,  before  the  pendency  of  tins  suit*  informing  him  that 
he  would  in  a  short  time  institute  such  a  suit,  and  asking  him  if  he  would 
enter  his  appearance  therein;  that  the  said  Goss  forwarded  said  letter  to 
Ross  Burns  and  this  affiant,  with  instructions  to  enter  his  appearance  or  not, 
as  the  said  Burns  and  this  affiant  pleased;  that  since  said  time  the  said  Goss 
has  had  no  personal  or  actual  knowledge  of  the  pendency  of  this  suit,  or  cxf 
the  proceedings  had  therein;  that  he  has  not  such  knowledge  now;  that  the 
said  Gross  has  a  good  defense  to  said  action;  that  John  Emslie  is  the  owner  of 
said  laud,  and  said  Goss  has  an  unpaid  mortgage  tliereon,  as  stated  in  plain- 
tiff's petition;  that  he  asks  for  leave  to  answer  instanUr^  and  is  ready  and 
willing  to  pay  all  costs  and  go  to  trial  at  once.  Joseph  G.  Waticbs. 

''Subscribed  and  sworn  to  before  me,  this  twelfth  day  of  May,  1880. 
"P.  J.  Norton,  Qerk  District  Court." 

On  the  day  last  aforesaid  the  motion  and  affidavit  were  read,  and^ 
there  being  no  other  testimony  offered  on  either  side,  the  conrt  pro 
forma  overruled  the  motion ;  to  which  ruling  the  defendants  excepted, 

and  have  brought  the  case  here  for  teview. 
*739     *Ro%%  Bums,  for  plaintiffs  in  error. 

Carswell  d  Sanders  and  S.  P.  Young,  for  defendant  in  error. 

HoBTON,  G.  J.  Passing  over  the  questions  of  practice  and  the  mat- 
ters of  minor  importance  presented  for  our  determination,  we  reach 
the  principal  subject  of  controversy,  which  is,  does  the  petition  sus- 
tain the  judgment?  The  judgment  is  based  wholly  upon  the  aver- 
ments of  the  petition,  and,  if  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the  judgment  must  be  reversed. 

The  facts,  as  shown  by  the  petition,  are  briefly  these :  The  land  in 
controversy  was,  in  1863,  public  land,  open  to  homestead  settlement. 
In  October,  1863,  one  Bandall  homesteaded  it,  and  in  1868  he  aban- 
doned it.  In  June,  1869,  the  line  of  the  railroad  of  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company  was  definitely  located  opposite 
to  the  land,  which  is  within  four  miles  of  such  located  line,  and  is  an 
odd-numbered  section.  At  the  time  of  such  definite  location  the  land 
was  abandoned,  but  the  entry  of  Bandairs  homestead  was  uncan- 
celed. On  November  3,  1869,  a  withdrawal  of  lands  was  made, 
within  the  limits  of  which  withdrawal  this  land  is  situate.     In  May, 

1874,  this  land  was  certified  to  the  state  of  Kansas,  and  in  February, 

1875,  patented  by  the  state  to  the  railroad  company.     In  October, 
1871,  one  Stainbrook  had  Bandall's  entry  canceled,  and  be  himBelf 
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homestesded  the  land;  but  his  entry  was,  on  the  applioation  of  the 
railroad  company,  afterwards  oanceled,  and  was  only  reinstated  under 
the  act  of  congress  of  April  21, 1876.  Stainbrook  obtained  a  patent, 
and  sold  to  Young,  who  brought  this  suit.  The  act  of  congress  is  re* 
ferred  to  in  the  petition.  By  this  act  there  was  granted  to  the  state 
of  Kansas,  in  trust  for  the  Atchison,  Topeka  &  Santa  Fe  Bailroad 
Company,  for  the  purpose  of  aiding  in  the  construction  of  its  rail- 
road, every  alternate  section  of  land,  designated  by  odd  num- 
*740  bers,  for  ten  ^sections  in  width  on  each  side  of  said  road,  and 
it  was  therein  provided  that  in  case  the  United  States  have, 
when  the  lines  of  said  road  are  definitely  fixed,  sold  any  section  or 
any  part  thereof  granted  as  aforesaid,  or  that  the  right  of  pre-emption 
or  homestead  settlement  has  attached  to  the  same,  or  that  the  same 
has  been  reserved  by  the  United  States  for  any  purpose  whatever, 
then  it  shall  be  the  duty  of  the  secretary  of  the  interior  to  cause  to 
be  selected  for  the  purpose  aforesaid,  from  the  public  lands  of  the 
United  States,  so  much  land  in  alternate  sections,  designated  by  odd 
numbers,  as  shall  be  equal  to  such  lands  as  the  United  States  have 
sold,  reserved,  or  otherwise  appropriated,  or  to  which  the  rights  ol 
pre-emption  or  homestead  settlement  have  attached  as  aforesaid. 

In  the  case  of  Leavenworth,  L.  &  Q.  B.  Co.  y.  U.  S.,  92  U.  S.  741, 
the  court,  construing  this  act,  says : 

"It  creates  an  Immediate  interest,  and  does  not  indicate  a  purpose  to  give 
in  future.  '  There  be  and  is  hereby  granted '  are  words  of  absolute  donation. 
and  import  a  grant  inpraisenti.  This  court  has  held  that  they  can  have  no 
other  meaning;  and  the  land  department,  on  this  interpretation  of  them,  has 
uniformly  administered  every  previous  similar  grant.  They  vest  a  present 
title  in  the  state  of  Kansas,  though  a  survey  of  lands  and  a  location  of  the 
road  are  necessary  to  give  precision  to  it,  and  attach  it  to  any  particular  tract. 
The  grant  becomes  certain,  and  by  relation  has  the  same  effect  upon  the  se- 
lected parcels  as  if  it  had  specifically  described  them.  In  other  words,  the 
grant  was  a  float  until  the  line  of  the  road  should  be  definitely  fixed." 

There  is  therefore  only  one  question  to  be  considered.  Upon  the 
definite  location  of  the  line  of  the  railroad  pf  the  Atchison,  Topeka  & 
Santa  Fe  Bailroad  Company,  under  the  act  of  congress  of  March  3, 
1863,  did  the  grant  attach  to  an  odd-uumbered  section  within  the 
ten-mile  limit,  upon  which  there  was  an  abandoned  but  uncanceled 
homestead  entry  ?  The  line  of  the  road  was  definitely  located  June 
30,  1869.  At  that  date  there  was  no  valid  subsisting  homestead  en- 
try upon  the  land.  It  is  true  Bandall  had  made  a  homestead 
*741  filing  on  October  21,  1863,  "^but  he  had,  in  1868,  abandoned 
the  land  as  a  homestead,  and  as  no  subsequent  entry  or  filing, 
was  made  prior  to  the  time  the  line  of  the  road  was  definitely  fixed, 
the  land  belonged  to  the  railroad  company,  as  no  valid  or  bona  fide 
homestead  claim  then  existed  or  attached.  The  right  of  Bandall 
having  been  by  him  forfeited  voluntarily,  his  claim  had  lapsed,  and 
did  not  exist.  At  the  time  of  the  location,  there  was  no  person 
who  could  hold  or  exercise  any  claim  under  the  entry  or  filing  of 
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Bandall,  and  therefore  there  was  no  subsifltingefa^m  cspsble  of  being 
perfected. 

It  is  urged,  however,  that  the  claim  of  Randall,  aKbough  aban- 
doned before  the  location  of  the  road,  yet,  becaase  it  was  tbea  un- 
canceled, had  snflScient  force  and  validity  to  tdke  the  laad  from*  the 
railroad  company.  In  brief,  that  a  forfeited  and  aban(ioned  home- 
stead claim,  simply  uncanceled  upon  the  books  of  the  land^ffice,.  has 
the  like  effect  to  exclude  land  from  the  railroad  grant  as  a  sabsisting 
valid  homestead  claim,  capable  of  being  perfected  and  of  ripeDing 
into  an  absolute  title.  Such  an  interpretation  of  the  act  %l  1863>  is 
not  sustained  by  the  letter  or  spirit  of  the  statute.  The  act  does  lot 
speak  of  entries  or  filings  as  excepting  lands  from  the  operation  of 
the  grant,  but  of  rights, — the  right  of  pre-emption  and  homestead. 
The  spirit  of  the  act  was  to  protect  pre-emption  and  homestead  set- 
tlers, having  valid  and  subsisting  rights  at  the  time  the  grant  became 
certain.  It  was  not  the  intention  of  congress,  by  the  exceptions  in 
the  act,  to  exclude  lands  from  the  grant  upixi  fraudulent  or  forfeited 
entries  or  filings.  In  our  opinion,  the  land  having  been  abandontd 
as  a  homestead  claim  when  the  route  of  the  road  wim  fixed,  no  right 
of  homestead  settlement  attached  to  the  land,  within  the.  meaning  of 
the  act,  at  the  date  of  the  location  of  the  road;  and  that  at  such  lo- 
cation the  grant  attached  to  the  land,  notwithstanding  the  non-caa- 
cellation  of  the  homestead  filing  of  Bandall.  This  eonolusion  leads 
us  to  decide  that  the  land  in  controversy  belonged  to  the  railroad 
company  on  May  20, 1874,  when  the  deed  was  executed  to  N.S.  Goes, 

and  that  the  defendant,  John  Emslie,  is  the  owner  of  the  land, 
*742     subject  to  the  mort*gage  lien  of  his  grantor.     Atchison,  T.  & 

S.  F.  R.  Co.  V.  Catlin,  Copp,  Pub.  Land  Lawa  No.  411,  p.  3W ; 
Western  Pac.  R.  Co.  v.  Spratt,  Id.  No.  428^  p.  416;  Sayre^v*  Atehi- 
«on,  T.  &  S-  F.  R.  Co.,  Id.  No.  414,  p.  397;  Missouri,  K.  &  T.  ILCo. 
V-  Block,  Id-  No.  412,  p.  395. 

The  rulings  of  the  land  department  have  not  been  uniform  in  its 
interpretation  of  the  act  d  1863,  or  other  similar  grants^  The  de- 
cisions of  the  land  department  until  the  Boyd  Case,  April  28,  1871, 
{2  Lester,  Land  Laws,  26.)  were,  without  exception,  that  upon  the 
abandonment  of  an  entry  by  a  pre-emptor  or  a  homesteader,  if  the 
land  was  within  a  grant  made  subsequent  to  the  entry  abandoned, 
the  land  fell  to  the  grant,  and  this  in  accordance  with  the  rules  of 
law  touching  the  devolution  of  estates.  In  the  Boyd  Case  the  rule  of 
decision  was  there  explained  to  be,  in  an  opinion  of  the  assistant  at- 
torney general,  approved  by  the  secretary,  that,  "there  having  been 
a  subsisting  homestead  on  the  land  when  the  rights  of  the  railroad 
company  attached,  on  the  subsequent  abandonment  of  the  homestead 
the  land  reverted  to  the  government,  and  not  to  the  company;  and 
therefore  it  was,  at  the  date  of  Boyd's  application  to  file  for  it  under 
the  pre-emption  laws,  subject  to  such  application,  and  his  filteg 
should  have  been  allowed."     This  decision  was,  in  May,  1873|  mod- 
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iiied  in  an  opinion  of  the  assistant  attorney  general,  made  in  the  case  of 
Starkweather  y,  Atchison;  T.  &  S.  F.  B.  Co.,  and  approved  by  the  secre- 
tary. It  states  that  "the  homestead  entry,  in  order  to  exclude  the  land 
filed  on  from  the  granted  indemnity  limits,  should  be  a  valid  and  bona 
fide  homestead  claim  at  the  time  the  line  of  the  road  is  definitely 
fixed.'*  Atchison,  T.  &  S.  F.  R,  Co.  v.  Catlin,  supra.  This  was  fol- 
lowed by  a  decision  made  in  August,  1872,  in  the  case  of  Bailroad 
Co.  V-  Svenson,  as  follows : 

.'*The  act  of  1857  exempts  from  the  grant,  in  place  of  lands  to  which  the 
right  of  pre-emption  has  attached  at  the  date  of  the  location  of  the  road,  and  by 
the  settled  construction  of  this  department  the  same  rule  applies  to  indemnity 

selections.  I  understand  the  phrase,  <  right  of  pre-emption  has  at- 
*743      tached,*  to  mean,  not  only  a  right  *of  pre-emption  which  had  at  some 

previous  time  attached,  but  al^  such  a  right  as  was  subsisting  at  the 
date  of  the  location  of  the  road. " 

In  the  Spratt  Casei  supra,  it  was  decided  that — 

*' A  pre-emption  claim  may  be  defined  to  be  a  right  or  interest  subsisting 
under  the  pre-emption  law,  in  some  person,  to  a  tract  of  public  land,  which 
by  a  further  full  compliance  with  the  law  may  be  ripened  into  a  perfect  titlOp 
It  is  essential  in  a  honaflde  pre-emption  claim  that  it  subsist  in  some  person, 
and  that  it  be  capable  of  being  perfected."  Missouri,  K.  &  T.  R.  Go.  v.  Block, 
supra. 

In  the  Case  of  Sayre,  supra,  (1873,)  it  was  decided  that  a  home- 
stead entry  made  before  the  definite  location  of  the  road,  but  which 
had  been  relinquished  in  writing  before  such  definite  location,  al- 
though the  entry  was  not  canceled  until  after  location,  did  not  take 
the  land  from  the  railroad.  In  February,  1877,  it  was  decided,  in 
the  case  of  Thomas  v.  Bailroad  Co.,  that  "lands  situated  within  the 
limits  of  a  road  above  indicated,  covered  by  homestead  entries  at 
the  date  of  the  granting  act,  which  entries  are  subsequently  canceled, 
are  excepted  from  the  operations  of  the  grant."  Under  many  of  the 
decisions  of  the  land  department,  prior  to  the  passage  of  the  act  of 
congress  of  April  21,  1876,  confirming  pre-emption  and  homestead 
entries  on  public  lands  within  the  limits  of  railroad  grants,  it  would 
seem  that  the  entry  of  Stainbrook  would  have  been  held  erroneous. 
Cpon  his  appeal  from  the  decision  of  the  commissioner  of  the  gen- 
eral land-ofiice,  refusing  to  reinstate  his  homestead  entry,  the  secre- 
tary of  the  interior  reversed  the  decision  of  his  subordinate,  upon  the 
ground  that  the  application  of  reinstatement  was  made  under  the  act 
of  1876,     Upon  this  point  the  secretary  says : 

'*The  tract  in  question  was  covered  by  a  homestead  entry,  valid  at  its  incep- 
tion, and  uncanceled  at  the  time  the  grant  became  effective;  hence,  under  the 
ruling  established  by  my  predecessor  in  the  Case  of  Chalkley  Thomas,  the  same 
would  have  been  excepted  from  the  operation  of  said  grant,  and  subject  to  ap- 
propriation by  Stainbrook.    His  entty  was  canceled,  however,  under  a  rul- 
ing of  the  land  department  in  force  at  the  date  of  adjudication,  and 
'i'744      on  that  point  must  be  consid*ered  res  adjudicata^  and  if  the  applica- 
tion had  been  based  upon  that  ground,  it  must  have  been  rejected. 
The  application,  however,  was  made  under  the  provisions  of  the  act  of  April 
21, 1876,  and  was  based  upon  the  ground  of  an  entry  allowed  under  the  rul- 
V.  24k— 84 
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ings  of  the  land  department,  and  has  been  adjudicated  in  acooidance  there- 
with. In  the  adjudication  of  the  amplication  under  the  act  above  mentioned, 
the  rule  established  in  the  Thomas  C»se,  viz.,  that  an  unimpeached  homestead 
entry  will  be  considered  valid  until  canceled,  will  be  followed." 

The  decisions  of  the  land  department,  having  been  so  various, 
changeable,  and  ^conflicting  relative  to  the  interpretation  of  the  land 
grants  of  congress,  and  the  rights  of  pre-emption  and  homestead  set- 
tiers  thereunder,  cannot  greatly  guide  us  in  reaching  the  true  con- 
struction of  the  statute;  much  less  can  we  regard  such  decisions  as 
conclusive,  or  the  decision  of  the  secretary  of  the  interior,  in  this 
case,  as  res  adjudicata.  Further,  we  think  the  reinstatement  of  the 
Stainbrook  entry,  under  the  provisions  of  the  act  of  1876,  was  a  mis- 
take of  law,  as  the  title  of  the  railroad  company  vested  in  the  partic* 
ular  tract  on  June  30,  1869,  by  the  route  of  the  road  being  then  defi- 
nitely fixed.  This  vested  title  could  not  be  disturbed  by  a  subse- 
quent act  of  congress.  Atchison,  T.  &  8.  F.  B.  Go.  v.  Bobb,  ante, 
*673;  Minter  v.  Crommelin,  18  How.  87;  Beichart  v.  Felps,  6  Wall. 
160;  Morton  t.  Nebraska,  21  Wall.  660-676;  Marquez  v.  Frisbie, 
101  U.  8.  478. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  ease 
remanded  for  further  proceedings  in  accordance  with  the  idews 
herein  stated. 

(All  the  justices  concurring.) 


*745  *Atohibon  &  D.  B.  Co.  v.  Alfred  Lton. 

January  Term,  1881. 

1.  Eminent  Domain:  Damages:  Finding.    In  a  proceeding  upon  appeal 

to  recover  damages  for  the  right  of  way  appropriated  to  the  use  of  a  rail- 
foad  company,  the  owner  of  the  land  filed  a  petition  setting  forth  his 
claim,  but  made  therein  no  reference  to  the  construction  of  any  crossings 
or  bridges,  and  no  sufficient  evidence  was  offered  showing  any  necessity 
for  the  land-owner  to  build  a  bridge  for  a  farm-crossing.  Held,  that  a 
finding  of  $85  for  a  bridge,  as  an  element  of  damage,  is  not  sustainable. 

2.  :  Speculative  Damages.    In  assessing  damages  done  to  land  by 

reason  of  the  appropriation  of  a  right  of  way  through  it  for  a  railroad, 
the  liability  of  teams  being  frightened,  or  that  additional  care  by  the  land- 
owner may  be  necessary  in  the  future  as  to  such  teams,  by  reason  of  the 
proximity  of  the  railroad,  does  not  of  itself  constitute  any  basis  for  spe- 
cial compensation.  Such  damages  are  speculative,  and  not  the  proper 
subject  of  Inquiry  and  damage.^ 

Error  from  Mitchell  district  court. 

1  Remote  and  speculative  damages.    Kansas  City  ft  B.  R.  Co.  v.  Kregelo,  O 
Kan.  608.  5  Pac.  Rep.  16. 
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The  case  is  stated  in  the  opini<»i. 

Horace  Cooper,  Clark  A.  Smithy  and  D.  Martin,  for  plaintiff  in  error. 

Levi  Cooper,  for  defendant  in  error* 

HoBTON,  G.  J.  The  plaintiff  in  error  laid  off  and  condemned  a 
right  of  way  for  its  railroad  over  and  across  the  north-east  fractional 
quarter  of  section  30,  township  6,  range  10,  containing  144.80  acres, 
in  Mitchell  county.  The  report  of  the  right  of  way»  filed  by  the  com- 
missioners in  the  office  of  the  county  clerk  of  that  county,  June  6, 
1879,  showed  the  condemnation  of  a  strip  100  feet  in  width,  the  cen- 
ter line  thereof  entering  the  east  side  of  said  tract,  at  a  point  1,410 

feet  sooth  of  the  north-east  corner,  and  leaving  the  west  side 
*746    *at  a  point  1,722  feet  south  of  the  north-west  comer  thereof, 

its  course  being  on  a  tangent  or  straight  line  2,378  feet  in 
length,  and  occupying  5.47  acres  of  land  in  the  quarter  section.  The 
eommissioners  awarded,  as  the  value  of  the  land  taken,  and  the  dam- 
ages to  the  entire  tract,  the  sum  of  $225.  The  defendant  in  error, 
claiming  to  be  the  owner  of  the  land,  filed  his  bond  for  appeal  to  the 
district  court  of  said  county.  Thereafter,  he  filed  a  petition  in  the 
court,  in  which  he  set  forth  his  claim  for  damages  in  the  language 
following,  to- wit: 

^'That  the  appraisement  of  value  and  assessment  of  damages  to  said  land 
of  said  plaintiff,  as  shown  by  the  report  so  filed  as  aforesaid,  is  grossly  inade- 
quate, and  wboUy  insufficient  to  compensate  him  for  the  value  of  the  land  so 
taken,  and  the  damages  he  has  sustained  thereby;  that  the  land  of  said  plaintiff 
80 taken  is  of  the  value  of  five  hundred  dollars;  and  the  plaintiff  furtlier  says 
that,  by  reason  of  the  appropriation  of  such  right  of  way,  said  tract  of  land 
has  l)een  divided  into  two  separate  tracts  of  land,  and  divided  in  such  a  man- 
ner that  it  has  been  rendered  less  valuable  for  farming,  stock-raising,  and 
other  purposes,  and  otherwise  damaged  by  the  construction  of  said  railway,  to 
the  injury  and  damage  of  said  plaintiff's  lands  in  the  sum  of  five  hundred  dol- 
lars,—making  the  total  damages  to  said  plaintiff  the  sum  of  one  thousand  dol- 
lars." 

On  November  1, 1879,  the  plaintiff  in  error  filed  an  answer  admit- 
ting its  incorporation  and  the  condemnation  of  the  railroad  route 
across  the  tract  of  land,  and  denying  each  and  every  other  allegation 
contained  in  the  petition.  At  the  trial  of  the  cause  at  the  December 
term,  the  jury  returned  answers  to  special  questions  submitted  to  them, 
and  also  a  general  verdict  in  favor  of  the  defendant  in  error  for  $312. 
The  special  questions  submitted,  and  the  answers  of  the  jury  thereto, 
are  as  follows : 

"(Question  1.  What  was  the  actusd  market  value  of  the  5.47  acres  of  land 
taken  for  the  right  of  way,  without  reference  to  any  question  of  damages  to 
the  remainder  of  the  farm?  Anetoer.  ^66,  Q.  2.  In  addition  to  the  value  of 
the  land  taken,  what  was  the  amount  of  the  real  and  actual  damages  to  the 
remainder  of  the  farm  by  reason  of  the  taking  of  the  5.47  acres  by  the 
♦747  defendant  for  a  right  of  way  for  its  railroad?  A.  *246.  *Q.  3.  How 
much  was  the  damage  to  that  part  of  the  farm  north  of  the  right  of 
waj?  A.  Nettling.  Q,  4.  How  much  was  the  damage  to  that  part  of  the  farm 
south  of  the  right  of  way?    A.  $108.    Q.  5.  What  are  the  several  elements 
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or  .sources  of  damages  which  make  up  the  aggregate  of  the  answer  to  special 
question  2,  and  how  much  of  said  aggregate  is  made  up  bj  each  of  said  ele* 
ments  or  sources  of  damage?  A.  Bridge,  $85;  extra  care  of  stock,  $53; 
right  of  way,  $66;  damages  on  the  land,  $108;  aggregate,  $312.  L.  A.  Nbl- 
SON,  Foreman." 

Motions  were  made  by  plaintiff  in  error  to  deduct  the  following 
Bums  from  the  general  verdict,  viz. :  $85,  $63,  and  $66.  These  sev- 
eral motions  were  overroled,  and  judgment  rendered  in  accordance 
with  the  verdict. 

Objection  is  made  to  the  character  of  the  evidence  touching  the 
valuation  of  the  land  before  and  after  the  location  of  the  railroad 
upon  it,  and  also  as  to  the  instructions  of  the  court  thereon.  We 
think  this  objection  is  substantially  met  in  Kansas  Cent.  B.  Go.  v. 
Allen,  ante^  *88. 

The  other  objections  of  counsel  are  more  tenable.  The  two  items^ 
''bridge,  $85,*'  and  **extra  care  of  stock,  $53,"  ought  to  have  been 
deducted  from  the  verdict,  as  these  items  were  improperly  included 
as  elements  of  damages  in  the  aggregate  of  $812.  There  was  no 
claim  in  the  petition  for  the  value  of  any  bridge,  and  the  evidence 
did  not  warrant  the  finding.  In  assessing  damages  to  land  appro- 
priated for  the  right  of  way  through  it  for  a  railroad,  the  jury  may 
always  take  into  consideration  all  incidental  Idss,  inconvenience,  and 
damages,  present  and  prospective,  which  may  be  known,  or  may  rea- 
sonably be  expected  to  result  from  the  construction  and  operation  of 
the  road  in  a  legal  and  proper  manner,  but,  as  the  proceeding  by  ap- 
peal is  in  the  nature  of  a  revision  of  the  award  of  damages  made  by 
the  railway  commissioners,  tlie  verdict  is  not  to  be  based  upon  the 
supposition  that  the  road  is  to  be  illegally  operated  or  improperly 
maintained.  Missouri,  E.  «&  T.  B.  Go.  y.  Haines,  10  Ran.  439-4:42; 
Mills,  Em.  Dom.  §§  213-215.  The  item  of  $53  for  extra  care  of 
stock  seems  to  have  been  allowed  under  the  following  direc- 
*748  tion  of  the  court:  "Though,  upon  the  matter  of  *scaring 
teams,  I  will  say  that  the  fact  of  the  liability  of  teams  being 
scared,  and  the  additional  care  necessary  to  be  used  in  using  such 
teams  by  the  plaintiff  upon  the  land  in  question,  is  an  element  of 
damages  you  can  take  into  consideration."  This  direction  to  the  jury 
permitted  speculative  damages,  for  which  no  compensation  is  prop- 
erly recoverable,  and  therefore  the  damages  returned  cannot  be  sus- 
tained. It  is  not  every  conceivable  annoyance  and  inconvenience 
resulting  from  proximity  to,  and  intersection  by,  a  railroad,  that  is 
the  proper  subject  of  inquiry  and  damage.  Of  course,  acts  which 
at  times  are  legal  and  necessary,  may  be  done  without  necessity, — 
out  of  mere  heedlessness  and  negligence,  or  with  a  wanton  and  crim- 
inal intent  to  do  wrong, — and  thereby  a  railroad  company  may  incur 
a  liability  to  the  person  injured,  whether  be  be  the  owner  of  the  land 
or  not.  Atchison  &  N.  B.  Co.  v.  Garside,  10  Kan.  *552;  Gulp  v. 
Atchison  &  N*  B.  Go.,  17  Kan.  475;  Isom  v.  Mississippi  G.  B.  Co.,. 
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86  Miss.  300;  Presbrey  ▼•  Old  Colony  &  Newport  By.  Ga,  103  MasB. 
1 ;  Mills,  svpra,  §  193. 

Counsel  for  defendant  in  error  oonoedes  in  bis  argument  the  in- 
eonsistenoy  of  tbe  answers  to  tbe  special  questions  with  tbe  general 
verdict,  but  claims  tbe  general  verdict  abould  stand  upon  tbe  ground 
that  it  is  supported  by  the  evidence,  and  that  tbe  jury  were  misled 
by  tbe  questions  submitted,  and  gave  incorrect  responses.  This  migbt 
be  an  argument  against  jury  trials  in  general,  and  tbe  incapacity  of 
tbe  jury  in  this  particular  case,  but  it  is  no  valid  reason  for  a  disre- 
gard of  tbe  command  of  section  287  of  tbe  Code,  nor  ought  we  to  in- 
dulge in  tbe  presumption  that  the  jury  were  too  ignorant  to  compre- 
bend  tbeir  duty,  Wben  tbe  special  findings  of  fact  are  inconsistent 
witb  tbe  general  verdict,  the  former  control  tbe  latter,  and  the  court 
must  give  judgment  accordingly.  Tbe  case  will  be  remanded,  with 
direction  to  tbe  district  court  to  enter  judgment  for  $174,  and  ad<* 
judge  tbe  costs  of  the  appeal  against  defendant  in  error.  Gomp* 
Laws  1879,  p.  281,  §  86;  Id.  p.  Hi,  §  128.  Tbe  costs  in  this  court 
wiU  be  divided. 

(All  the  justices  concurring.) 


•749        ♦John  0.  Douglass  r.  H.  P.  Bishop  and  others. 

January  Term,  188L 

Possession:  Quieting  7itle:  Tax  Deed.  A  tax  deed  executed  to  a  plain- 
tiff, and  offered  by  him  in  evidence  in  an  action  brought  by  him,  under 
section  594  of  the  Code,  to  quiet  title  to  land  embraced  in  the  deed,  does 
not  prove,  or  tend  to  prove,  actual  possession  of  the  premises  in  the  plain- 
tiff, and  a  decree  quieting  title  in  favor  of  the  plaintiff  in  such  an  action, 
where  the  possassion  is  controverted  by  the  defendant,  will  be  reversed 
on  proceedings  in  error  in  the  supreme  court,  where  there  is  a  total  fail- 
ure of  proof  showing  actual  possession.  [Fierce  v.  Thompson,  26  Kan. 
714.] 

Error  from  Jackson  district  court. 

Action  brought  by  Bishop  against  Douglass  and  ten  otbers,  to  quiet 
tbe  title  to  four  hundred  acres  of  land  situate  in  Jackson  county. 
Trial  by  tbe  court  at  tbe  April  term,  1877,  and  judgment  for  tbe 
plaintiff.     The  defendant  Douglass  brings  the  case  to  this  court. 

John  C.  Douglass f  plaintiff  in  error,  for  himself. 

HoRTON,  G.  J.  This  action  was  brought  under  section  594  of  the 
Code,  and  the  petition  alleged  that  Bishop,  defendant  in  error,  (plain- 
tiff below,)  had  the  legal  title  to,  and  was  in  the  peaceable  possession 
of,  the  land,  describing  it,  and  that  tbe  plaintiff  in  error,  (one  of  tbe 
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defendants  below,)  with  other  defendants,  set  np  and  claimed  an  es- 
tate and  interest  therein  adverse  to  the  estate  and  interest  of  the 
plaintiff,  and  prayed  that  they  be  compelled  to  show  their  title,  and 
that  it  be  adjadged  noil  and  void  as  against  the  plaintiff.  Douglass 
filed  a  separate  answer,  and  therein  stated  that  he  denied  each  and 
every  allegation  and  averment  contained  in  the  petition,  except  that 
he  admitted  that  he  set  op  and  claimed  an  estate  and  interest  in 
the  land  adverse  to  the  alleged  estate  and  interest  of  the  plain- 
tiff, and  demanded  judgment  in  his  favor.  At  the  April  term  of 
the  court  for  1877,  the  case  was  tried,  upon  the  issues  joined, 
*760  to  the  court  without  a  jury.  The  ^plaintiff,  to  maintain  the 
issaes  on  his  part,  produced  and  read  in  evidence  three  sepa- 
rate tax  deeds,  each  dated  May  6,  1873,  and  executed  by  E.  D.  Rose, 
county  clerk  of  Jackson  county,  to  the  plaintiff,  covering  the  lands 
described  in  the  petition,  and  rested.  No  other  evidence  was  offered. 
The  court  then  gave  a  general  finding  for  the  plaintiff,  and  adjudged 
that  he  had  the  legal  title  to,  and  was  in  the  peaceable  possession  of, 
the  premises,  and  entered  a  decree  quieting  title.  The  judgment  can- 
not be  sustained.  Actual,  or  peaceable  possession,  which  we  have 
held  synonymous  with  actual  possession,  is  an  essential  averment  in 
the  petition.  This  averment  was  not  proved ;  no  evidence  of  actaal 
possession  was  offered.  The  tax  deeds  could  at  most  be  only  evidence 
of  the  right  of  possession  and  of  title.  They  did  not  prove,  or  tend  to 
prove,  that  the  plaintiff  ever  had  actual  possession;  hence  there  was 
an  entire  failure  of  proof  upon  a  material  and  essential  issue. 

This  conclusion  dispenses  with  any  consideration  of  the  other  ques- 
tion presented,  as  a  new  trial  must  be  awarded. 

The  judgment  of  the  district  court  will  be  reversed^  and  the  case 
remanded. 

(All  the  justices  concurring.) 


L«  J.  Cbans  9.  JoHH  Fbahois,  Treasurer  of  Kansas. 

January  Term,  1881. 

I.  Mandamus:  Pleadings:  Motion  to  Quash  Answer.  Pleadings  in 
matidamvA  are,  by  the  Code,  to  be  construed  as  pleadings  in  an  ordinary 
civil  action.  A  motion  to  quash  the  answer,  if  such  a  motion  is  proper, 
is  not  equivalent  to  a  motion  to  make  the  answer  more  specific  and  defi- 
nite, or  to  strike  out  a  part  of  it  as  redundant  and  superfluous,  or  to 
compel  an  election  between  different  defenses;  but  it  is  a  challenge  of  the 
substance  of  the  defense  or  defenses  presented,  is  equivalent  to  a  demur* 
rer,  or  a  motion  for  judgment  over  the  answer,  and  can  only  be  siis* 
tained  when  in  fact  the  answer  contains  no  defense  to  the  plaintiff's 
cause  of  action. 


i 


CBAN8  V.  FBANdB.  585 

2.  State  Lands:  Appraisement.  Under  the  aet  of  Febroary  23,  1866, 
providing  for  the  sale  of  certain  lands,  as  amended  by  chapter  82  of 

*751  *the  Laws  of  1869.  the  agent  of  the  state  had  no  authority  to  sell  any 
lands  until  after  the  appraisement  prorided  for  by  said  chapter. 

8.  Ii^unotion:  Officer:  Foroe  of  Deoree.  Where  an  action  is  brought 
against  the  incumbent  of  an  office,  to  restrain  the  doing  of  an  official  act, 
and  a  decree  so  restraining  is  entered,  the  mere  language  of  the  decree 
will  not  always  determine  whether  the  injunction  binds  simply  the  in- 
dividual or  the  office.  If  from  the  pleadings  and  the  entire  record  it  ap- 
pears that  the  ground  of  attack  is  a  person^  disability  of  the  officer,  then 
the  injunction  will  bind  him  alone,  and  not  a  subsequent  incumbent  of 
the  office;  but  if,  in  like  manner,  it  appears  that  the  only  ground  of  at- 
tack is  the  illegsJity  of  the  official  act,  then  the  decree  will  bind  the  office, 
although  only  the  officer  is  personally  named  in  the  decree. 

Original  proceedings  in  mandamus. 

Action  brought  in  this  court  by  L.  J.  Crans  against  John  Francis, 
as  state  treasurer.  The  plaintiff  based  his  action  upon  a  certain 
contract  of  which  the  following  is  a  copy : 

'*TopsKA,  Kan.,  January  — ,  1880. 

"This  is  to  certify  that,  in.pursuance  of  law,  L.  J.  Crans,  of  Cloud  county, 
state  of  Kansas,  on  this  date  purchased  of  the  state  land  agent  the  north  half 
of  section  ten  (10,)  township  six  (6)  south,  .of  range  (4)  west,  containing, 
according  to  the  U.  8.  survey,  three  hundred  and  twenty  acres,  at  the  rate  of 
one  dollar  and  twenty-five  cents  per  acre,  amounting  to  the  sum  of  four  hun- 
dred dollars;  and  upon  payment  of  said  sum  of  four  hundred  dollars  to  the 
state  treasurer,  and  his  receipt  indorsed  hereon  as  provided  by  law,  then  said 
L.  J.  Crans  shall  be  entitled  to  a  patent  to  tiie  above-described  land:  provided, 
however,  that  if  said  sum  of  four  hundred  dollars  be  not  paid  to  the  state 
treasurer  within  thirty  days  from  this  date,  this  certificate  of  purchase  shall 
be  void,  and  of  no  legal  force  whatever. 

"F.  H.  Drenninq,  State  Land  Agent." 

The  plaintiff  alleged,  that  on  the  twenty-third  of  January,  1880, 
be  presented  this  certificate  of  purchase,  and  therewith  tendered  the 
$400  due  thereon  to  the  defendant,  as  treasurer  of  state,  and  de- 
manded a  receipt  for  the  money,  but  that  the  defendant  refused  to 
receive  it  and  give  the  receipt  asked  for.  April  16, 1880,  an  alter- 
native writ  was  issued  and  directed  to  the  defendant,  com- 
*752  mandiog  him  to  receive  and  receipt  for  the  ^money  tendered 
as  aforesaid,  or  that  by  May  10,  1880,  he  show  cause,  etc. 
The  defendant  duly  filed  his  answer,  which  commenced  with  a  gen- 
eral denial,  (except  as  to  certain  admissions  expressly  made,)  and 
averred  that,  on  August  9,  1873,  in  the  district  court  of  Shawnee 
county,  in  an  action  then  and  therein  pending,  wherein  the  state  of 
Kansas  was  plaintiff,  and  Richard  D.  Mobley,  the  St.  Joseph  &  Den- 
ver City  Railroad  Company,  the  Missouri  River,  Ft.  Scott  &  Gulf 
Railroad  Company,  the  Missouri,  Kansas  &  Texas  Railroad  company, 
and  the  Leavenworth,  Lawrence  &  Galveston  Railroad  Company 
were  defendants,  the  said  defendant  Richard  D.  Mobley  was  sued 
therein  as  the  agent,  nn^er  an  act  of  the  legislature  of  the  state  of 
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Itansas,  entitled  "An  act  providing  for  the  sale  of  pnblio  lands  to 
aid  in  the  construction  of  certain  railroads/*  approved  February  23, 
l^iS^,  and  the  other  defendants  as  the  beneficiaries  under  that  act, 
there  was  rendered  a  judgment,  of  which  the  following  is  a  copy: 

"And  now  comes  the  state  of  Kansas,  by  A.  L.  Williams,  attorney  general, 
the  said  8t.  Joseph  &,  Denver  City  Railroad  Company*  by  its  attorney  John 
Doniphan,  the  Missouri  liiver,  Fort  Scott  &  Gulf  Railroad  Company,  by  its 
attorneys  Piatt  &  Blair,  the  Missouri,  Kansas  &  Texas  Railroad  Company,  bj 
T.  C.  Sears,  its  attorney,  and  the  Leavenworth,  Lawrence  &  Galveston  Kail- 
road  Company,  by  S.  O.  Thacher,  its  attorney,  and  the  said  railroad  compa- 
nies and  each  of  tliem  having  iiied  an  answer  disclaiming  and  denying  each 
for  itself  any  right,  title,  or  interest  in  or  to  the  lands  described  in  plaintiff's 
petition,  or  the  proceeds  thereof,  or  any  further  interest  in  the  lands  men- 
tioned in  an  act  of  congress  entitled  'An  act  to  appropriate  the  proceeds  of 
the  public  lands,  and  to  grant  pre-emption  rights,*  approved  September  4, 
1841,  and  also  mentioned  and  described  in  an  act  of  the  legislature  of  the  state 
of  Kansas  entitled  *An  act  providing  for  the  sale  of  public  lands  to  aid  in  the 
construction  of  certain  railroads,'  approved  February  23,  1866;  and  the  said 
answer  not  being  controverted,  and  the  said  Richard  D.  Mobley,  being  duly 
served  with  a  summons  in  this  cause,  not  answering  herein,  but  making  de- 
fault, it  is  therefore  ordered  and  adjudged  that  the  injunction  here- 
*753  tofore  granted  in  this  action  be,  and  the  same  is  hereby,  ^made  per- 
petual; and  the  said  Richard  D.  Mobley  is  hereby  perpetually  enjoined 
from  selling,  or  offering  to  sell,.any  of  the  following  described  lands,  situated 
in  the  state  of  Kansas,  to«wit:  *  *  *  or  any  lands  mentioned  in  the  act  of 
congress,  or  the  act  of  the  legislature  of  the  state  of  Elansas,  herein  and  here- 
tofo]*e  referred  to,  and  from  paying  over  to  said  railroad  companies  or  either 
of  them  the  proceeds  of  the  sale  of  any  such  land  now  in  his  possession,  or 
which  may  hereafter  come  into  his  hands.  The  said  railroad  companies  and 
each  of  them  are  perpetually  enjoined  from  applying  for  or  receiving  any  such 
proceeds;  and  it  is  further  considered  that  the  plaintiff  pay  all  costs  herein," 
etc. 

The  answer  further  averred  that  said  judgment  had  from  that  time 
been  continuously  in  full  force;  that  by  virtue  thereof  the  aforesaid 
railroad  companies  had  been  divested  of  all  interest  in  said  lands; 
that  in  consequence  thereof  the  governor  of  Kansas  had  no  power  to 
appoint  the  said  F.  H.  Drenning  agent  as  aforesaid,  and  that  he  had 
never  qualified  as  such.  The  defendant,  for  a  further  answer,  said 
that,  although  Drenning  was  duly  appointed  as  snob  agent,  yet  tbat 
at  the  time  he  made  the  sale  of  the  land  in  question,  and  execnted 
the  voucher  therefor,  his  term  of  office  had  expired  under  section  2, 
art.  15,  of  the  constitution  of  the  state  of  Kansas,  and  that  he  had  no 
authority  to  make  the  sale  and  execute  the  above  certificate.  The 
plaintiff  filed  a  motion  to  quash  this  answer,  on  the  grounds  that  the 
defenses  are  inconsistent  and  impertinent.  The  opinion  herein  was 
filed  January  5,  1881. 

L.  J.  Cransy  plaintiff  in  error,  for  himself. 

Willard  Davia^  Atty.  Gen.,  and  A.  B.  Jetmaret  for  defendant. 

Bbbwbr,  J.  This  is  an  original  action  of  mandamu$  brought  to 
compel  the  defendanti  as  state  treasurer,  to  receive  certain  moneys, 
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and  give  &  reMipt  therefor.  The  allegatioo  is  tbat  the  plaintiff  made 
a  contract  with  tbe  agent  of  the  state,  appointed  undet  an  aot  of  the 
legialature  of  date  February  83, 1866,  foi  the  parchase  of  a 
*754  oertain  traot  of  land;  that  be  'presented  this  oontiaot, and 
the  money  due  ander  it,  to  tbe  defendant,  and  demanded  a 
receipt,  and  this  for  tbe  purpose  of  tendering  tbe  receipt  to  the  gov- 
ernor, and  obtaining  from  him  a  patent.  To  this  application  the  de- 
fendant in  due  time  answered,  and  plaintiff  files  a  motion  to  qaasb 
this  answer,  or  return  to  the  writ,  on  the  grounds  tbat  the  defenses 
are  inconBiatent  and  impertinent. 

A  preliminary  question  is  as  to  the  seope  and  eSeot  of  a  motion  to 
quash ;  and  in  this  we  must  be  guided  by  the  statute,  rather  than  by 
the  rules  which  controlled  tbe  old  common-law  proceeding  by  man- 
damua.  The  entire  nature  of  this  proceeding  is,  as  we  have  bad  oc- 
casion heretofore  to  notice,  changed  by  statute.  State  t.  Jefferson 
Co.,  11  Ean.  *66.  It  is  now  in  its  form  very  like  an  ordinary  ac- 
tion. No  other  pleadings  are  allowed  than  the  writ  and  answer. 
These  pleadings  are  to  be  construed,  and  to  have  the  same  effect  as 
pleadings  in  a  civil  action ;  and  the  issues  are  to  be  tried,  and  further 
proceedings  had,  as  in  a  civil  action.  Code,  §  696.  Under  those 
rules,  a  motion  to  quash  tbe  answer  is  a  challenge  of  the  substance  of 
such  answer.  It  asks  that  as  a  whole  it  be  rejected  ;  in  other  words, 
it  claims  that,  construed  by  the  ordinary  rules  of  pleading,  it  contains 
DO  defense.  If  sustained,  it  strikes  oat  the  entire  pleading,  and 
leaves  tbe  plaintiff's  pleading  admitted.  It  is  not  in  the  nature  of  a 
naotion  to  make  speoi&c  and  definite,  for  such  a  motion  implies  a  de- 
fense presented,  though  imperfectly  pleaded;  neither  is  it  equivalent 
to  a  motion  to  compel  defendant  to  elect,  for  such  a  motion  implies 
tbe  existence  of  two  or  more  defenses.  This  motion  denies  any  de- 
fense. It  is  like  a  motion  to  strike  out  tbe  answer  as  containing  no 
defense,  or  a  motion  for  judgment  over  the  answer,  or  a  demurrer  to 
the  answer.  It  attacks  the  substance,  and  not  the  form,  and  says 
that  no  defense  is  presented.  Strictly,  theo,  if  any  defense  appears 
in  the  answer,  the  motion  must  be  overruled;  and  if  two  defenses, 

even  though  inconsistent,  the  same  ruling  most  be  made. 
*7SS  A  demurrer  will  not  lie  on  tbe  ground  of  inconsistent  de'fenses. 
Larimer  v.  Eelley,  10  Ean.  '298.  Neither  will  any  other  ob- 
jection which  merely  denies  the  eiistence  of  any  defense.  Further, 
if  impertinent  matter  be  found  in  such  an  answer,  a  motion  to  quash 
must  be  overrnled,  providing  a  suffiejgut  defense  be  also  pleaded. 
The  authorities  cited  by  counsel  txotn  ^hg  o\d  oommon-law  practice 
do  not  obtain.  The  reasons  for  this  ^>|«..0itO6<^'^1^^^7  stated  in  the 
opinion  in  11  Kan.,  aupra,  and  neeij  >  >*e  bM*  repeated. 
The  answer  oommenees  with  a  net-   ^"ti  •'^  -"^      \«t^e»B 
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the  matters  thereafter  admitted  in  the  answer  of  themselves  show 
that  plaintiff  is  entitled  to  the  relief  asked.  As  they  do  not,  we  might 
properly  stop  here  in  this  opinion,  and  simply  overrule  the  motion. 
Two  matters  are  presented,  whioh,  however,  may  be  of  importance 
in  the  further  progress  of  this  case,  and  which,  therefore,  we  shall 
consider.  The  petition  alleges  that  the  plaintiff  contracted  with  the 
agent  to  purchase  the  land  at  the  appraised  value.  The  answer,  be- 
sides the  general  denial,  specifically  denies  that  the  lands  were  ever 
appraised  as  required  by  the  statute.  The  original  act  was  silent  as 
to  appraisement,  and  simply  provided  that  no  lands  should  be  sold  at 
less  than  $1.25  per  acre.  Section  4.  In  1869,  said  section  4  was 
amended  so  as  to  read : 

"Before  said  agent  shall  sell  aoy  of  said  lands,  each  railroad  company 

*  *  *  shall  appoint  a  commissioner,  to  be  approved  by  the  governor,  whose 
duty  it  shall  be  to  proceed  at  once  to  view,  list,  and  appraise  said  lands, 

*  *  ^  and  said  agent  shall  sell  said  lands  at  not  less  than  their  value  ac- 
cording to  such  appraisal:  provided,  however,  that  such  company  shall  appoint 
such  commissioner  within  two  months  from  the  approval  of  this  act,  and  said 
appraisal  shall  be  made  within  six  months." 

Now,  such  appraisal  was  a  condition  precedent  to  the  right  to  sell. 

No  contract  of  the  agent  was  of  any  force  until  it  was  made. 
*756    And  if  the  companies  who  were  the  benefioid.ries  under  the  *act 

failed  to  appoint  a  commissioner,  and  no  appraisal  was  in  fact 
made,  the  right  to  sell  ceased.  Nothing  could  thereafter  be  done  until 
further  action  of  the  legislature.  The  failure  of  the  companies  to  act 
under  this  amended  section  did  not  revive  the  section  as  it  stood  be- 
fore amendment,  for  it  was  in  terms  repealed ;  nor  did  it  authorize  the 
agent  to  proceed  and  sell  as  though  no  such  section  had  been  en* 
acted.  The  appraisal  was  a  condition  precedent,  and  if  the  condi* 
tion  failed,  the  authority  of  the  agent  ceased.  He  had  no  general 
power  to  act. 

Again,  the  answer  alleges  that  a  decree  was  duly  rendered  against 
the  predecessor  of  the  present  agent  and  the  railroad  companies,  en- 
joining further  sale  of  these  lands,  the  payment  of  the  proceeds  of 
any  sales  to  the  companies,  and  the  companies  from  applying  for  or 
receiving  any  such  proceeds.  A  copy  of  the  decretal  order  or  jadg- 
ment  is  attached  to  the  answer.  The  allegation  of  the  answer  is  that 
this  decree  was  rendered  in  an  action  against  a  prior  agent  who  was 
sued  as  the  agent,  and  the  companies  who  were  sued  as  the  benejicia* 
rieSf  under  $aid  act.  The  decree  reads  as  though  it  were  against  the 
agent  as  an  individual,  and  not  as  an  officer.  Now,  the  mere  lan- 
guage of  the  decree  may  not  disclose  its  full  scope.  This  may  be 
determined  in  a  measure  by  the  allegations  of  the  petition  and  the 
scope  of  the  issues.  If,  from  the  whole  record,  it  should  appear  that 
there  was  simply  a  personal  attack  upon  the  individual,  then  a  de- 
cree enjoining  him  from  selling  would  be  personal  only,  and  would 
not  affect  the  right  of  any  other  or  subsequent  agent  to  proceed 
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under  the  aet  and  sell.  But  if  the  attack  was  alone  apon  the  office, 
he  being  made  defendant  as  the  only  incumbent  of  the  office,  and  no 
personal  disqaalifioation  the  ground  of  relief,  then  the  decree,  aU 
though  nominally  only  against  him,  might  really  bind  the  office,  and 
prevent  any  subsequent  sale  by  any  one.  The  real  scope  of  the  de- 
cree can  therefore  only  be  determined  by  an  inspection  of  the  whole 
record.  Until  that  appears,  we  forbear  further  oomment  upon  its 
scope  and  effect. 

The  motion  to  quash  will  be  overruled. 

(All  the  justices  concurring.) 


«767  *Fbbd.  E.  Thompson  v.  Hbnbt  MoEwem. 

« 
January  Term,  1881. 

Action  brought  by  McEwen  against  Thompson,  upon  two  promts* 
Bozy  notes.  Trial  at  the  December  term,  1879,  of  the  district  court  of 
Marshall  county,  and  verdict  and  judgment  for  the  plaintiff.  New 
trial  denied,  and  Thompson  brings  the  case  to  this  court. 

W»  W.  Smith  and  Evere$t  d  Waggenw^  for  plaintiff  in  error. 

The  evidence  for  plaintiff  in  error  being  wholly  oral,  and  that  for  defendant 
in  error  entirely  written,  the  court  erred  in  permitting  (over  the  objection  of 
the  plaintiff  in  error)  the  depositions  for  the  latter  to  be  taken  by  the  Jury  into 
their  room  for  deliberation.  Shields  v.  Guffey,  9  Iowa,  824;  Hairgrove  v. 
MiUington,  8  Kan.  *480. 

J.  F.  BrouffhUm,  for  defendant  in  error,  cited  Hairgrove  v.  Milling- 
ton,  8  Kan.  *480. 

Feb  Cubiam.  This  case  is  affirmed,  on  the  authority  of  Hairgrove 
V.  Millington,  8  Ean.  M80. 


540  KAK8AS  BEFOBTS. 


In  re  Petition  ot  Gxjb  Ooldsmith  and  Max  B.  Ooldbmith,  for  a  Writ 

of  Habeas  Corpus, 

January  Term,  1881* 

Original  proceedings  in  habeas  corpus. 

Petition  for  a  writ  of  habeas  corpus,  filed  in  this  coart,  December 
17,  1880,  on  behalf  of  Que  Goldsmith  and  Max  S^  Goldsmith,  who 
alleged  that  they  were  unlawfully  imprisoned  by  B.  B.  Kiehl,  the 
sheriff  of  Davis  county,  in  the  common  jail  thereof*  The  writ,  issued 
and  made  returnable  on  January  4,  1881,  was  duly  served  upon  the 
sheriff,  who  brought  the  bodies  of  the  petitioners  into  court,  and  made 
a  return  in  effect  that  he  held  the  petitioners,  and  had  so  held 
*758  *them  since  the  thirteenth  day  of  December,  1880,  by  virtue 
of  two  certain  warrants  of  commit^aent  issued  to  the  sheriff  of 
Dickinson  county  by  A.  M*  Gbabt,  a  jnstice  of  the  peace  of  Grant 
township,  in  that  county,  of  which  warrants  copies  are  as  follows: 

** State  of  Kansas 9  Dickinson  County — ss. : 

**T?ie  State  of  Eamtas  to  George  Hoisington^  Sheriff  of  said  County: 
Whereas,  on  the  eleventh  day  of  December,  1880,  in  a  cause  then  pending  be- 
fore me,  the  undersigned,  A.  M.  Crary,  a  justice  of  the  peace  of  Grant  town- 
ship, in  said  county,  wherein  the  state  of  Kansas  was  plaintiff,  and  Gus  Gold- 
smith and  Max  S.  (xoldsmith  were  defendants,  judgment  that  the  said  Gus 
Goldsmith  and  Max  S.  Goldsmith  each  be  committed  to  the  jail  of  said  connty 
for  the  space  of  three  months,  and  that  they  each  pay  a  fine  of  three  liundred 
dollars,  together  with  the  costs  of  prosecution,  taxed  at  $94.75,  and  that  they 
stand  committed  until  the  judgment  is  complied  with,  you  are  therefore  com- 
manded to  take  and  commit  said  defendants  to  the  jail  of  Dickinson  county, 
there  to  remain  until  said  judgment  be  complied  with. 

''Witness  my  hand,  at  Abilene,  in  said  county,  this  eleventh  day  of  Decem- 
ber, 1880.  A.  M.  Crary,  Justice  of  the  Peaces" 

A  copy  of  the  second  warrant  is  as  follows,  (court  and  title  omitted :) 

"  TTie  8  ta  te  of  Kansas  to  Qeorge  Hoisington ,  Sheriff  of  said  County  qf  Dick' 
inson :  Whereas,  on  the  sixth  day  of  December,  1880,  there  was  filed  with 
John  Gurtz,  a  justice  of  the  peace  in  and  for  said  township,  in  said  county 
and  state,  a  complaint  on  oath,  in  writing,  made  on  that  day  by  one  Will.  F. 
Allen,  cliarging  the  said  defendants,  Gus  Goldsmith  and  Max  S.  Goldsmith, 
and  each  of  them,  on  the  sixth  and  seventh  dajrs  of  December,  1880,  with  sell- 
ing, assigning,  transferring,  and  conveying  one  stock  of  goods,  wares,  and 
merchandise  of  theirs,  the  said  Gus  Goldsmith  and  Max  S.  Goldsmith,  with 
the  intent  to  delay,  hinder,  and  defraud  one  A.  W.  Bartlett  of  a  large  sura  of 
money,  to-wit,  about  $1,008.74,  he,  the  said  A.  W.  Bartlett,  being  then  and 
there  a  creditor  of  the  said  defendants,  and  they  indebted  to  the  said  A.  W. 
Bartlett  at  the  time  in  the  sum  of  about  $1,008.74;  and  whereas,  on  the  eighth 
day  of  December,  1880,  said  cause  was,  on  motion  of  said  defendants, 
*759  duly  and  legally  transferred  before  the  under^signed,  A.  M.  Osabt, 
a  justice  of  the  peace  of  Grant  township,  in  said  county  and  state; 
and  whereas,  on  the  dghth  day  of  December,  1880,  said  defendants  were  daly 
and  legally  arraigned  t^fore  me,  the  undersigned,  for  trial  on  said  complaint; 
and  whereas,  on  the  eleventh  day  of  December,  1880,  after  a  foil  and  fadr  trial 
of  said  cause,  the  following  Judgment  was  rendered  therein:    That  the  said 
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Gas  Goldsmith  and  Max  S.  Goldsmith  each  be  committed  to  the  Jail  of  Diok- 
inson  county  for  the  apaoe  of  three  months  from  said  eleventh  day  of  Decem- 
ber, 1880,  and  that  they  each  pay  a  fine  of  three  hundred  dollars,  together  with 
the  costs  of  prosecution,  taxed  at  (194.75,  and  that  they  and  each  of  them  stand 
coramitted  until  this  judgment  is  complied  with, — ^you  are  therefore  com- 
manded to  talEe  and  commit  said  defendants  to  the  Jail  of  Dickinson  county, 
there  to  remain  until  said  Judgment  be  complied  with. 

^  Witness  my  hand,  at  Abilene^  in  said  county  and  state,  this  the  thirty-Orst 
day  of  December,  1880.  A.  M.  Cbabt,  J.  P." 

Upon  each  of  the  above  warrants  was  indorsed,  and  subscribed  by 
the  justice,  a  statement  that  there  is  no  jail  in  Dickinson  county, 
and  also  a  command  to  the  sheriff  to  commit  the  defendants  to  the 
jail  of  Davis  county,  Kansas,  there  to  remain  until  the  judgment 
rendered  against  them  in  said  cause  be  complied  with.  January  6, 
1881,  the  opinion  herein  was  filed. 

W.  C.  Davidson  and  W.  S.  Stambaugh,  for  the  petitioners. 

Feb  Cubum.  We  do  not  think  the  petitioners  are  entitled  to 
their  discharge,  because,  from  the  return  of  the  sheriff  of  Davis 
<3ounty,  it  appears  that  they  are  in  his  custody  by  virtue  of  process 
issued  on  a  final  judgment  of  a  court  of  competent  jurisdiction.  Ex 
parte  Nye,  8  Kan.  *99. 

If  the  first  commitment  is  in  any  way  defective,  in  failing  to  refer 
to  an  offense  over  which  the  justice  had  jurisdiction,  the  second 
commitment  is  clearly  sufficient.  While  it  does  not  state  that  the 
offense  was  committed  in  Dickinson  county,  it  refers  very  fully  to 
the  offense  of  which  the  petitioners  were  convicted,  and  as  it  nowhere 
shows  that  the  justice  did  not  have  jurisdiction,  but  affirma- 
*760  tively  does  show  that  the  offense  *i8  one  over  which,  if  com- 
mitted in  Dickinson  county,  the  justice  had  jurisdiction,  the 
reference  is,  in  our  opinion,  sufiScient  in  a  process  like  a  commit- 
ment. The  jurisdiction  of  a  justice  of  the  peace  is  inferior  and  lim- 
ited; and  while  it  must  affirmatively  appear  upon  the  whole  record, 
from  the  recitals  therein,  that  the  justice  has  jurisdiction  to  hear 
and  determine  the  ease  at  issue,  as  jurisdiction  will  not  be  presumed, 
yet  this  rule  does  not  apply  to  each  process  or  order  or  entry  issued 
or  made  by  him.  In  brief,  it  is  not  necessary,  in  issuing  each  pro- 
cess, to  repite  all  the  facts  conferring  jurisdiction.  It  is  not  the 
practice,  nor  do  we  deem  it  necessary,  to  make  an  exemplification  of 
all  the  proceedings  in  a  conviction  for  a  misdemeanor  before  a  jus- 
tice, to  constitute  a  valid  mUtimui.    Gomp.  Laws  1879,  p.  776,  §  19. 
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Board  of  Cox*bb  or  Habvbt  Co.  v.  Gboboh  D.  Muvobb  and  othera. 

Janoaiy  Term«  188L 

Costs:  Judgment:  Erroneous.  The  court  ordered  the  plaintifl  to  amend 
its  petition  in  certain  jMurticuIars,  and,  the  plaintiif  failing  to  do  so,  the 
court  then,  on  motion  of  the  defendant,  rendered  Judgment  against  the 
plaintiff  for  all  the  costs  which  had  accrued  in  the  case,  without  dismiw- 
ing  the  plaintiff's  action,  or  making  or  rendering  anj  other  order  or 
Judgment  in  the  case.    Seld  error. 

Error  from  Harvey  district  coart. 

January  24, 1880,  in  an  action  wherein  the  Board  of  Commission- 
ers of  Harvey  County  was  plaintiff,  and  Munger  and  four  others  were 
defendants,  the  latter  recovered  a  judgment  for  costs.  The  plaintiff 
brings  the  case  here.  The  facts  are  stated  ante,  *206-*207,  and  in 
the  opinion  infra. 

John  Reid,  for  plaintiff  in  error. 

Bowman  dt  Bwiher^  tor  defendants  in  error* 

*761  ^Valentinb,  J.  This  case  has  twice  been  in  this  court.  Mon- 
ger V.  Harvey  Co.,  22  Kan.  *318;  Harvey  Co.  v.  Munger,  anU, 
*205.  From  the  record  of  the  case,  as  it  is  now  presented  to  this 
court,  it  appears  that  on  December  22, 1879,  the  court  below  ordered 
that  the  plaintiff  below  (the  county  board)  should  amend  its  amended 
petition  in  certain  specified  particulars.  The  plaintiff  then  '*asked 
for,  and  was  granted  by  the  court,  leave  to  amend  its  petition  in  ac- 
cordance with  such  orders  of  the  court,  or  prepare  a  case  made  for 
the  supreme  court,  on  or  before  the  twentieth  day  of  January,  1880." 
A  case  for  the  supreme  court  was  afterwards  duly  made.  Upon  this 
case  made,  the  decision  ante^  *205,  was  made.  On  January  24, 1880, 
the  defendants  filed  a  motion  as  follows : 

"Now  come  the  defendants  appearing  in  said  action,  and  move  theooartfor 
a  judgment  for  the  costs  in  said  action,  for  the  reason  that  said  plaintiff  has 
neglected  and  failed  to  amend  its  amended  petition  therein  filed  as  required 
by  the  order  of  said  court  within  given  for  it  to  so  do,  but  said  plaintiff  has 
chosen  to  relj  upon  its  exceptions  taken  to  said  order  of  said  court." 

Upon  the  bearing  of  this  motion,  the  court  below  made  the  follow- 
ing entry,  to- wit : 

"And  now  on  this  twenty-fourth  day  of  January,  1880,  at  an  adjourned 
term  of  this  court,  came  the  defendants  answering  herein,  and  as  per  their 
motion  filed  herein  on  the  twenty-fourth  day  of  January,  1880,  of  which  the 
plaintiff  had  due  notice,  moved  the  court  for  Judgment  against  the  plaintiff  for 
the  costs  accrued  in  this  action.  To  the  hearing  of  said  motion,  and  the  ren- 
dering of  such  judgment,  the  plaintiff,  by  John  Beid,  county  attorn^,  and 
A.  L.  Greene,  its  attorney,  objected,  and  the  court  having  heard  the  argu- 
ments of  counsel  upon  the  objections  of  the  plaintiff,  overruled  the  objections 
of  the  plaintiff;  to  which  ruling  the  plaintiff  duly  excepted.    Whereupon  the 
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court  sustained  the  motion  of  said  defendants,  and  ordered  and  adjudged  that 
the  defendants,  G^rge  D.  Hunger,  Enos  Commons,  A.  D.  Boss,  and  Samuel 

Say]or,do  have  and  recover  of  said  plaintiff  their  costs  herein  taxed  at 
*762     $884.96;  to  the  sustaining  of  which  said  motion,  and  the  ^rendition 

of  such  judgment,  the  plaintiff  then  and  there  objected  and  duly  ex- 
cepted, and  asked  for,  and  was  granted  by  the  court,  sixty  da3rs  to  make  and 
serve  a  case  made  for  the  supreme  couit." 

This  last-mentioned  case  made  was  duly  made,  served,  settled,  and 
signed,  and  upon  the  same  the  present  case  is  now  pending  before 
QB ;  and  the  only  question  presented  by  it  for  our  consideration  is 
whether  the  court  below  erred  in  rendering  the  judgment  for  $884.96 
costs. 

We  think  the  court  below  erred.  It  will  be  noticed  that  the  costs 
were  nqt  imposed  upon  the  plaintiff  as  a  condition  for  the  procure- 
ment of  some  benefit  or  privilege;  nor  was  the  imposition  of  costs  the 
necessary  or  natural  result,  following  some  other  order  or  judgment  or 
proceeding.  Nothing  was  done  by  the  court  at  the  time  except  to  im- 
pose such  costs.  The  plaintiff  was  not  granted  the  privilege  of  amend- 
ing its  petition  upon  the  payment  of  costs,  nor  was  it  allowed  to  per- 
form any  other  act  upon  the  payment  of  costs.  Besides,  it  would  have 
been  an  abuse  of  discretion  to  impose  $884.96  as  a  condition  for  the 
granting  of  any  ordinary  privilege  in  a  court  of  justice.  Nor  was  the 
plaintiff's  action  dismissed ;  nor  was  it  finally  disposed  of  in  any  other 
manner.  So  far  as  the  record  shows,  the  action  is  still  pending  in 
the  district  court.  The  only  action  of  the  court  was  to  adjudge  the 
costs  against  the  plaintiff.  The  action  upon  its  merits  still  remains 
pending  in  the  district  court.  No  judgment  upon  the  merits,  or  as  to 
the  action  itself,  has  yet  been  rendered.  It  seems  from  the  record 
that  said  $884.96  was  imposed  upon  the  plaintiff  merely  as  a  penalty 
for  failing  to  amend  the  petition  as  ordered  by  the  court.  Now, 
$884.96  is  a  pretty  heavy  penalty  for  such  a  failure,  and  especially 
80  as  the  order  requiring  the  plaintiff  to  amend  was  partly  erroneous. 
Ante^  *210.  It  may  have  been  the  intention  of  the  court  below  to 
dismiss  the  plaintiff's  action  because  of  said  failure,  and  to  let  the 
costs  be  imposed  as  the  law  would  direct;  but  the  record  of  the  case 
does  not  so  show.  The  motion  of  the  defendants  was  merely 
*768  for  a  judgment  for  costs,  and  the  order  of  the  court  *upon  the 
motion  awarded  nothing  else.  The  action  was  not  dismissed, 
nor  were  the  defendants  discharged,  or  allowed  to  "go  hence  without 
day."  Nothing  was  done  to  relieve  the  defendants  (or  the  plaintiff) 
from  further  appearing  in  the  action.  And  as  the  order  of  the  dis- 
trict court,  requiring  the  plaintiff  to  amend  its  petition,  was  partly 
reversed  by  the  supreme  court,  it  is  probably  well  that  the  plaintiff's 
action  was  not  dismissed.  If  the  action  had  been  dismissed,  it  would 
have  been  necessary,  after  the  partial  reversal  above  mentioned,  to 
have  set  the  dismissal  aside,  so  as  to  give  the  plaintiff  the  benefit  of 
the  decision  of  the  supreme  court.  The  plaintiff  may  now,  if  it  has 
not  already  don^  so,  amend  its  petition  in  accordance  with  the  de- 
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cision  of  this  ooart^  and  then  the  aotion  may  be  tried  apon  its  merits. 
The  judgment  of  the  court  below  will  be  reversed,  and  the  caase 
remanded  for  further  proceedings. 

HoETONi  G.  J.,  concurring. 


A.  J.  LooxB  and  another  v.  J.  M.  Hedrios  and  another. 

January  Term;  1881. 

1.  Sales t  PosseMlont   Good  Faitli.    A  party  claiming  uuder  a  purchase  of 

personal  property,  without  taking  actual  possession,  offered  to  prove  by 
his  own,  testimony,  as  a  reason  for  not  taking  possession  of  the  goods  and 
chattels,  which  were  in  use  in  a  hotel,  "that  several  railroad  men  board- 
ing in  the  hotel  came  to  him,  and  begged  him  not  to  turn  them  out,  say- 
ing they  could  not  get  shelter  for  their  families  at  the  time  in  any  other 
house  in  the  town."  Held,  as  it  was  essential  to  the  sale  to  establish 
that  it  was  made  in  good  faith,  the  evidence  was  admissible  to  accoant 
for  the  failure  of  the  purchaser  to  take  actual  possession,  and  it  thereby 
tended  to  prove  the  good  faith  of  the  sale. 

2,  Beple-vin:   E-videnoe.  Upon  the  trial  of  a  replevin  action,  where  the  title 

of  the  property  was  in  controversy,  and  plaintiflTs  claim  contested  by 
iiH  attacking  creditors,  on  the  ground  that  his  purchase  was  not  made  in 

good  faith,  and  for  a  sufficient  consideration,  (no  actual  possessiou  hav- 
ing been  taken,)  a  witness  was  permitted  to  testify,  over  the  objection 
il  of  plaintiff,  "that,  at  the  time  of  the  levy,  the  seller  of  the  property 

J  ♦704       to  the  plaintiff  was  in  the  office  of  the  hotel  where  the  ♦property  was 

'  in  use,  and  acted  as  if  he  had  charge  and  custody  of  the  house,  and 

I'  seemed  to  be  as  much  interested  and  excited  as  the  plaintiff.*'    Held,  not 

i  error.    The  evidence,  being  a  compound  of  fact  and  opinion,  under  the 

circumstances  of  this  case  was  admissible. 

Brror  from  Reno  district  court. 

Beplevin  brought  by  Locke  and  another  against  Hedriok  and  an- 
other, to  recover  certain  goods  used  in  furnishing  a  hotel.  Trial  at 
the  April  term,  1880,  of  the  district  court,  and  judgment  for  ^he  de- 
fendants.    The  plaintiffs  bring  the  case  here. 

Edward  Higbee  and  W,  H,  Lewis,  for  plaintiffs  in  error. 

Houk  dt  Brown  and  /.  B.  Zimmerman,  for  defendants  in  error. 

HoRTON,  G.  J.  Action  of  replevin  by  plaintiffs  in  error  against  de- 
fendants in  error,  to  recover  possession  of  certain  goods  and  chattels 
used  in  furnishing  the  Beeves  House,  in  Niokerson.  Plaintiffs  claimed 
ownership  under  a  bill  of  sale  purporting  to  have  been  executed  to 
them  on  July  15,  1879,  by  William  Pointer,  of  the  firm  of  Pointer  & 
Williams,  keepers  of  the  hotel.  Defendants  in  error  were  in  posses- 
sion at  the  property  under  a  writ  of  attachment  in  favor  of  G.  W.  Todd 
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&  Co.  against  Pointer  &  Williams.  0.  W.  Todd  &  Co.  were  creditors 
of  the  latter  iirm,  and,  in  an  action  to  reoover  their  claim,  sued  oat 
an  attachment.  Notwithstanding  the  alleged  sale  to  plaintiffs,  such 
sale  was  unacoompanied  by  a  change  of  possession  of  the  property. 
The  controversy  in  the  court  below  was  whether  the  sale  was  made 
in  good  faith  and  upon  sufficient  consideration. 

The  case  made  states  that  there  was  an  offer  to  prove  by  A.  J. 
Locke,  one  of  the  plaintiffs,  as  a  reason  for  not  taking  possession  of 
the  goods,  "that  several  railroad  men  boarding  in  the  hotel  came  to 
him,  and  begged  him  not  to  torn  them  out,  saying  they  could  not  at 
that  time  get  shelter  for  their  families  in  any  other  house  in 
*766  Nickerson."  This  evi*dence  was  excluded,  and  we  think  im- 
properly. The  plaintiffs  were  required  to  supplement  the  bill 
of  sale  with  proof  of  good  faith  and  payment  of  value.  Kansas  Pao. 
B.  Co.  V.  Gouse,  17  Kan.  572.  As  good  faith  was  as  essential  as 
payment  of  value,  all  evidence  tending  to  prove  good  faith  in  the  al- 
leged purchase  was  pertinent  to  the  issue,  and  ought  to  have  been 
admitted.  The  rejected  evidence  tended  to  explain  the  conduct  of 
plaintiffs  in  not  taking  actual  possession  of  the  property.  It  tended 
to  show  that  such  possession  was  not  taken  solely  to  accommodate 
the  boarders  at  the  hotel,  who  declared  they  could  not  get  shelter 
for  their  families  at  that  time  in  any  other  house  in  Nickerson,  and 
thereby  tended  to  establish  the  good  faith  of  the  sale.  Such  evidence 
was  not  hearsay,  as  it  was  not  offered  to  prove  as  a  fact  that  the 
boarders  at  the  hotel  could  not  get  shelter  in  the  town  outside  of  the 
hotel,  but  to  show  that  the  plaintiffs  acted  upon  the  declarations  of 
boarders  in  the  hotel  in  not  taking  actual  possession.  It  was  imma- 
terial to  the  inquiry  whether  the  declarations  were  true  or  false.  The 
plaintiffs  claim  that  such  declarations  were  made,  and  that  they 
acted  upon  them.  They  had  the  right  to  show  that  the  declarations 
were  made,  and  that  they  acted  upon  them.  In  this  view,  the  dec- 
larations became  original  evidence,  and  were  competent.  Their  re- 
jection was  material  error. 

Another  question  of  evidence  is  presented.     On  the  part  of  defend- 
ants, one  B.  L.  Yeager  testified,  over  the  objection  of  plaintiffs,  "that, 
at  the  time  of  the  levy.  Pointer  was  in  the  office  of  the  hotel,  and 
seemed  and  acted  as  if  he  had  charge  and  custody  of  the  house,  and 
seemed  to  be  as  much  interested  and  excited  as  the  plaintiffs  in  this 
case."     The  admission  of  this  testimony  was  no  ground  for  excep- 
tion.    To  a  certain  extent,  it  may  be  said  the  evidence  was  the  opin- 
ion or  judgment  of  the  witness,  founded  upon  conduct,  language,  or 
appearances  not  detailed ;  yet  such  opinion  was  derived  from  having 
observed  the  relations  and  conduct  of  the  person  in  the  actual  pos- 
session of  the  property,  and  one  of  the  plaintiffs,  which  would 
*766     have  been  difficult  and  perhaps  impossible  to  ^detail  to  the 
jury;  and  it  is  evident  that  the  facta  upon  which  the  witness 
expressed  hie  judgment  were  tuoh  as  men  in  general  are  capable  of 
V.  24k— 35 
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comprehending  and  understanding.  Testimony  must  occasionally 
be  a  compound  of  fact  and  opinion^  and  the  evidence  objected  to 
may  be  characterized  as  of  that  nature.  Siate  v.  Stackhoase,  antt^ 
♦463;  Com.  v.  Sturtivant,  117  Mass.  122 ;  Culver  v.  Dwight,  6  GrKy, 
444. 

The  other  matters  submitted  may  not  arise  upon  another  trial,  and 
we  need  not  now  express  any  opinion  upon  them. 

The  judgment  of  the  district  court  is  reversed,  for  the  rejection  of 
competent  and  material  evidence,  and  the  case  re^ianded  for  a  new 
trial. 

(All  the  justices  concurring.) 


John  0.  DonaLASs  v.  John  Hithn  and  another. 

January  Term,  1881. 

Conveyances:  Beoitals  in  Deed:  EfiEldot.  In  an  action  to  quiet  title  nn* 
der  the  provisions  of  section  5d4  of  the  Code,  the  plaintiff  offered  in  evi- 
dence  a  quitclaim  deed  to  the  defendant,  which  recited  the  execution  of 
a  tax  deed  to  the  grantor  therein  named,  for  the  purpose  of  proving  the 
adverse  claim  made  by  such  defendant.  Held^  that  the  plaintiff  was  not 
bound  by  the  recitals  of  the  quitdaim  deed,  nor  bound,  after  the  intro- 
duction of  the  evidence,  to  show  the  tax  deed  void,  or  not  in  existence. 

Error  from  Leavenworth  district  court. 

Action  brought  by  Huhn  and  another  against  Douglass,  to  quiet 
title  to  certain  real  estate.  Trial  by  the  court,  and  judgment  for  the 
plaintiffs. 

John  C.  Douglass,  plaintiff  in  error,  for  himself. 

Lucien  Baker,  for  defendants  in  error. 

HoRTON,  C.  J.  On  August  17,  1876,  the  defendants  in  error 
*767     (plaintiffs  below)  filed  their  petition  in  the  district  *court  of 

Leavenworth  county  against  the  plaintiff  in  error,  (defendant 
below,)  alleging  that  they  were  the  owners  and  in  peaceable  posses- 
sion of  certain  real  estate,  describing  it,  and  that  plaintiff  in  error  set 
up  and  claimed  an  estate  and  interest  therein,  adverse  to  the  estate 
and  interest  of  the  defendants  in  error,  under  a  certain  quitclaim 
deed  executed  by  one  D.  W.  Eaves  and  his  wife  in  favor  of  plaintiff 
in  error,  and  recorded  in  the  office  of  the  register  of  deeds  in  Leaven- 
worth county,  and  praying  that  he  be  compelled  to  show  his  title, 
and  that  it  be  adjudged  null  and  void  as  against  them. 

The  answer  contained — f^rst,  a  general  denial;  tecondf  a  claim  of 
ownership  of  the  premises  by  the  plaintiff  in  error  under  and  by  virtue 
of  a  certain  tax  deed  made  by  the  county  clerk  of  the  oounty>  under 
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a  tax  sale  for  oertain  delinquent  ooanty  taxes  on  the  lands, — ^the  tax 
deed  having  been  made  to  a  certain  party,  and  the  premises  sold  and 
coDvejed  by  him  to  defendant;  that  said  delinquent  taxes  and  inter- 
est amounted  to  the  sum  of  $800;  that  the  tax  deed  and  conveyanoe 
had  each  been  recorded  in  the  office  of  the  register  of  deeds  of  said 
county  for  more  than  two  years  before  the  commencement  of  the  ac- 
tion. 

The  reply  set  forth — First,  a  general  denial ;  secondy  the  statute  of 
limitations,  and  that  any  pretended  tax  deed  was  void,  and  a  cloud  on 
the  title  of  defendant  in  error.  Upon  the  trial  to  the  court,  the  de- 
fendants in  error,  to  maintain  the  issues  on  their  part,  offered  to  read 
in  evidence  certain  title  papers,  whereupon  plaintiff  in  error  objected 
to  any  and  all  evidence  under  the  petition,  on  the  ground  that  it. did 
not  state  facts  sufficient  to  constitute  any  cause  of  action.  The  court 
overruled  the  objection.  The  defendants  in  error  then  proceeded  with 
their  evidence,  and  offered  title  deeds  showing  a  chain  of  title  rnnning 
from  the  government  of  the  United  States  to  plaintiffs,  and  proof  that 
they  were  at  the  commencement  of  the  suit,  and  yet  are,  in  actual  pos- 
session of  the  premises,  and  had  so  been  in  possession  since  1859. 
Defendants  in  error  then  offered  the  record  of  the  quitclaim  deed 
pleaded  in  their  petition,  and  read  it  in  evidence,  with  the  official 

certificate  of  the  recording  of  the  same,  dated  the  ninth 
*768    *day  of  November,  1869,  which  deed  and  certificate  are  in  the 

words  and  figures  following,  to-wit : 

Know  all  men  by  these  presents,  that  David  W.  Eaves  and  Annie  Eaves, 
his  wife,  of  the  county  of  Leavenworth  and  state  of  Kansas,  parties  of  the 
first  part,  in  consideration  of  five  hundred  dollars  paid  by  John  G.  Douglass 
of  said  county  and  state,  party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  do  hereby  convey,  remise,  release,  and  forever  quit- 
claim unto  the  said  party  of  the  second  part  the  following  pieces  and  parcels 
of  land  situated  in  the  county  of  Leavenworth  and  state  of  Kansas,  to-wit: 
m  m  m  xhe  south-west  quarter  of  section  twenty-one,  (21,)  township  eight, 
(8,)  range  twenty-one,  (21,)  *  *  •  [including  herewith  a  number  of 
otlier  descriptions  of  land.]  The  interest  hereby  conveyed,  and  intended  to 
be  conveyed,  being  the  same,  and  only  the  same,  heretofore  conveyed  in  the 
same  property- to  said  D.  W.  Eaves  by  William  Smith  and  Na^ncy  Smith,  his 
wife,  Robert  Adams  and  Martha  Adams,  his  wife,  and  Kobert  Glarke,  by 
their  several  attorney  in  fact,  John  G.  Douglass,  and  also  the  interest  and 
title  derived  by  and  through  a  tax  deed  from  the  clerk  of  Leavenworth  county 
to  D.  W.  Eaves,  dated  May  24,  1869,  and  recorded  on  the  same  day  in  Book 
23,  pages  250  to  264,  inclusive,  to  have  and  to  hold  the  above-granted  prem- 
ises, with  all  the  privileges  and  appurtenances  limited  as  aforesaid,  and  to  the 
same,  belonging  to  the  said  party  of  the  second  part,  his  heirs  and  assigns,  to 
his  and  their  use  and  behoof  forever.  In  witness  whereof  they,  the  said 
parties  of  the  first  part,  have  hereunto  set  their  hands,  this  first  day  of  Octo- 
ber, eighteen  hundred  and  sixty-nine,  D.  W.  Eaves. 

Annie  Eaves. 

State  of  Kansas,  County  of  Leavenworth — ss,:  On  the  first  day  of  Octo- 
ber, A.  D.  1869,  before  the  undersigned,  a  notary  public  in  and  for  said  county 
and  state,  came  D.  W.  Eaves  and  Annie  Eaves,  his  wife,  who  are  personally 
known  to  me  to  be  the  same  persons  whose  names  are  affixed  to  the  foregoing 
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deed  as  grantors,  and  who  executed  the  foregoing  instrument,  and  duly  ac- 
knowledged the  execution  thereof. 
Witness  my  hand  and  notarial  seal,  the  day  and  year  last  aforesaid. 

Patrick  M.  Lyons,  Notary  Public. 

Becorded  November  9,  A.  D.  1869,  at  3  o* clock  p.  H. 
George  W.  Huston,  Register  of  Deeds. 

*769     *Tfaereupon  they  rested,  and  the  plaintiff  in  error  filed  his  de- 
murrer to  the  evidence,  which  the  court  overruled.     No  other 
evidence  being  presented,  the  court,  on  request,  made  separate  findings 
of  fact  and  law. 

FINDINGS  OF  FACT. 

First.  The  plaintiffs  were  at  the  commencement  of  this  suit,  and  had  been 
for  several  years,  the  legal  and  equitable  owners  in  fee-simple,  by  an  unbroken 
chain  of  title  from  the  government  of  the  United  States,  of  the  land  in  con- 
troversy. Second,  The  plaintiffs  were  at  the  commencement  of  this  suit,  and 
had  been  for  more  than  fifteen  years,  in  the  peaceable  and  actual  possession  of 
the  land  in  controversy.  Third,  A  quitclaim  deed  of  said  land  from  D.  W. 
Eaves  to  one  John  C.  Douglass  was  found  recorded  in  the  office  of  the  register 
of  deeds  of  said  county,  dated  the  first  day  of  October,  1869,  and  recorded  on 
the  ninth  day  of  November,  1869. 

CONCLUSIONS  OF  LAW. 

First,  The  court  finds  that  the  plaintiffs  are  the  legal  and  equitable  owners 
in  fee-simple  of  the  property  described  in  the  plaintiffs^  petition  in  this  suit, 
and  that  they  are  in  actual  possession  thereof,  and  that  the  claim  of  an  estate 
and  interest  of,  in,  and  to  said  premises  asserted  by  said  defendant,  adverse 
to  said  plaintiffs*  title  and  possession,  is  null  and  void,  and  that  defendant  has 
no  legal  or  equitable  claim  to  said  premises.  Second,  That  plaintiffs  have 
judgment  against  defendant,  and  also  recover  their  costs  in  this  suit  against 
him. 

The  first  objection  presented  for  oxxr  determination  is  that  the  pe- 
tition is  not  sufficient  under  section  594  of  the  Code,  because  it  does 
not  aver  actual  possession^  and  does  not  sufficiently  state  such  a  title 
claimed  by  the  opposing  parties  as  to  make  it  a  good  petition  in  equity. 
A  like  objection  was  considered  by  ns  at  the  present  term  to  a  peti- 
tion very  similar  to  the  one  filed  in  this  action,  and  the  objection  was 
held  to  be  without  merit.  In  that  case,  an  allegation  of  peaceable 
possession  was  held  to  signify,  jorima/acie,  that  the  owner  was  in  the 
actual  possession.     Cartwright  v.  McFadden,  ante^  *662. 

It  is  next  urged  that  judgment  should  have  been  given  for 
*770  *plaintiff  in  error  because,  having  offered  in  evidence  the  quit- 
claim deed,  the  recitals  must  be  taken  against  defendants  in 
error,  and  that  the  burden  was  upon  them  to  establish  the  invalidity 
of  the  tax  deed,  or  its  non-existence.  This  point  is  not  well  taken. 
Defendants  in  error  were  required,  under  section  594  of  the  Code,  to 
show  title  and  actual  possession,  which  they  did,  and  then  supple- 
ment this  with  proof  that  the  plaintiff  in  error  claimed  an  interest  or 
estate  in  the  land  adverse  to  them.  This  proof  was  furnished  by  the 
introduction  of  the  quitclaim  deed,  but  no  rule  of  law  or  equity  binds 
a  party,  offering  in  evidence  such  adverse  claim,  by  the  recitals  thereof, 
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or  by  the  rechals  of  the  deed  upon  which  the  claim  is  founded.  The 
general  doctrine  as  to  the  effect  of  recitals  in  deeds  may  be  stated 
thus :  If  made  for  the  pnrpose  of  influencing  the  conduct  or  of  de- 
riving a  benefit  to  another,  00  that  it  cannot  be  denied  without  a 
breach  of  good  faith,  the  law  enforces  the  rule  of  good  morals  as  a 
rule  of  policy,  and  precludes  the  party  from  repudiating  his  repre- 
sentations, or  denying  the  truth  of  his  admissions.  Douglass  v.  Scott, 
5  Ohio,  195.  No  such  rule  obtains  where  a  party  alleges  that  another 
makes  an  adverse  claim  of  title  under  certain  deeds,  and,  in  order  to 
prove  the  allegation,  offers  the  instruments  in  evidence.  No  question 
of  morals  or  good  faith  is  involved  in  the  issue,  and  no  estoppel  arises ; 
nor  does  the  introduction  of  such  evidence  compel  the  party  thus  offer- 
ing it  to  show  the  recitals  to  be  untrue.  The  defendants  in  error  com- 
plied with  the  statute  in  preparing  the  petition,  and  upon  the  trial 
offered  evidence  tending  to  establish  all  the  allegations  contained 
therein.  The  court  found,  upon  the  evidence,  that  the  defendants  in 
error  had  an  unbroken  chain  of  title  from  the  government,  and  had 
been  in  the  actual  possession  of  the  land  more  than  fifteen  years  be- 
fore the  commencement  of  the  action ;  and,  as  the  plaintiff  in  error 
failed  to  make  good  by  proof  his  claim  of  estate  and  interest,  the 
court  properly  rendered  judgment  against  him.  To  allow  the  rule 
contended  for  by  counsel  would  require  a  plaintiff  in  actions 
*771  of  this  na*ture  to  prove,  in  the  first  instance,  both  his  own 
case,  and  then  disprove  the  defendant's  case,  before  the  latter 
offered  any  testimony  to  support  his  defense. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


Glabk  a.  StfiTU  t;.  JoBL  Hoi/r. 
January  Term,  1881. 

Elections:  District  Judge.  The  election  hekl  in  the  Fifteenth  Judicial 
district,  in  November,  1880,  for  the  office  of  district  judge,  was  unau- 
thorized, and  conferred  no  rights  upon  the  party  receiving  the  majority 
of  the  votes  cast  at  that  election.  The  term  of  office  of  the  present  in- 
cumbent continues  until  the  second  Monday  of  January,  1882,  and  the 
election  of  his  successor  will  take  place  at  the  general  election  of  1881. 

Original  proceedings  in  quo  warranto. 

Action  brought  in  this  court  by  Smith  against  Holt,  to  determine 
the  right  to  the  office  of  judge  of  the  Fifteenth  district.  At  the  gen- 
eral election  of  November  2, 1880,  the  plaintiff  Smith  and  W.  C.  Don 
Carlos  were  candidates  for  said  office;  the  former  receiving  10,687 
votes  therefor^  and  the  latter  4,879  votes.     Borne  scattering  votes 


^ 
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were  cast  for  the  defendant  Holt,  but  he  was  not  a  candidate  at  snob 
election,  and  declined  to  be  a  party  thereto^  or  to  be  bound  thereby. 
The  state  board  of  canvassers  declared  the  plaintiff  duly  elected  judge 
as  aforesaid,  for  the  term  of  four  years,  to  begin  on  the  second  Mon- 
day of  January,  1881,  and  issued  to  him  a  certificate  accordingly. 
Other  facts  are  stated  in  the  opinion,  filed  March  3,  1881. 

W.  W.  Guthrie,  for  plaintiff. 

David  Herron,  tor  defendant. 

*772  ^Brewer,  J.  This  is  an  original  proceeding  by  case  under 
section  525  of  the  Civil  Code,  in  the  nature  of  a  quo  warranto  ac- 
tion, to  determine  the  right  to  the  office  of  judge  of  the  Fifteenth  district 
from  the  second  Monday  in  January,  1881;  the  plaintiff  claiming  to 
be  entitled  thereto  for  a  term  of  four  years,  by  virtue  of  election  at 
the  general  election  of  November,  1880,  to  succeed  the  defendant, 
who  claims  to  hold  over  until  the  second  Mcmday  in  January,  1882. 
The  case  agreed  upon  contains  all  the  facts  upon  which  the  contro- 
versy depends.  The  parties  have  stated  the  facts  in  a  very  fair  and 
candid  manner,  and  submitted  the  question  promptly,  and  with  an 
evident  disposition  to  have  the  controversy  so  determined  as  to  cause 
the  least  embarrassment  to  the  people  jof  that  district.  In  this,  their 
conduct  is  worthy  of  all  commendation,  and  shows  that  each  possesses 
judicial  qualifications  which  entitle  him  to  the  confidence  of  all.  And 
while  the  question,  if  a  new  one,  would  not  be  of  easy  solution,  yet 
we  think  prior  rulings  compel  a  decision  in  favor  of  the  defendant. 

The  district  was  created  by  the  legislature  of  1878.  Section  5,  e. 
76,  Laws  1873,  provided  for  the  appointment  by  the  governor  of  a 
judge  who  was  "to  hold  his  office  until  the  second  Monday  of  January, 
1874,  and  until  his  successor  is  elected  and  qualified."  At  the  No- 
vember election,  1878,  the  defendant  was  elected,  and  took  possession 
of  the  office  in  January,  1874.  In  November,  1876,  an  election  was 
held,  when  Judge  Holt  received  6^033  votes,  being  a  majority  of  all 
the  votes  cast.  A  canvass  was  made  by  the  state  board,  the  result 
declared,  and  a  certificate  of  election  issued  to  him,  and  he  duly 
qualified.  In  November,  1877,  another  election  was  held,  with  like  re- 
sult. At  this  election,  Judge  Holt  received  only  3,528  votes,  a  smaller 
number  of  votes  being  cast  than  in  1876.  A  certificate  of  election 
was  issued  to  him,  and  he  again  duly  qualified. 

Was  the  election  in  1873  for  a  term  of  four  years?  And 
*773  *if  so,  was  Judge  Holt  estopped,  by  taking  part  in  the  elec- 
tion of  1876,  from  claiming  a  full  term  under  the  election  in 
1877  ?  The  first  question  must  be  answered  in  the  affirmative,  and 
the  second  in  the  negative.  The  cases  of  State  v.  Thoman,  10  Kan. 
*191,  and  Peters  v.  Board  of  State  Canvassers,  17  Ran.  365,  are  de- 
cisive upon  the  first  question.  The  provisional  occupancy  of  the  of- 
fice was,  by  the  statute,  to  extend  to  the  January  succeeding  the 
creatiqn  of  the  district.     Then  the  regular  term  commenced,  and  the 
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eonstitution  fixed  the  duration  of  that  term  beyond  the  power  of  legis- 
lative change.  The  contention  of  counsel^  that  under  the  phrase 
"^regular  election,"  as  used  in  the  judicial  article  of  the  constitution, 
no  judicial  election  can  come  on  the  odd  years,  was  decided  adversely 
in  the  early  case  of  State  v.  Cobb,  2  Kan.  *82.  The  opinion  there 
expressed  has  been  acted  upon  in  the  subsequent  judicial  .history  of 
this  state, — as  in  the  case  of  the  present  chief  justice, — and  ought 
not  lightly  to  be  disturbed.  Nor  do  we  see  any  element  of  estoppel 
in  this  case.  There  was  a  doubt  as  to  whether  November,  1876,  or 
November,  1877,  was  the  proper  time  for  electing  the  judge.  Bo 
Judge  Holt's  name  was  before  the  people  upon  both  occasions.  No 
one  was  prejudiced  by  this,  and  no  one  estopped  from  asserting  his 
full  legal  rights. 

It  follows,  from  these  considerations,  that  the  election  last  Novem- 
ber was  without  warrant  of  law,  and  void,  and  that  Judge  Holt  con- 
tinues in  office  until  next  January.  His  successor  must  be  elected 
this  fall. 

Judgment  will  be  entered  in  favor  of  the  defendant. 

(All  the  justices  concurring.) 


*774  *JoHN  Mullen  and  others  v.  Selena  Mullooe. 

January  Term,  1881. 

Action  by  Mullock  against  Mullen,  constable,  and  the  two  sureties 
upon  his  official  bond.  On  the  twenty-sixth  of  December,  1879,  the 
plaintiffs  in  error  (Mullen  and  Murphy)  filed  their  petition  for  a  new 
trial;  and  at  the  April  term,  1880,  of  the  Washington  district  court. 
Mullock  filed  her  motion  to  dismiss  thp  petition  because  it  showed 
that  it  was  filed  more  than  one  year  after  the  final  judgment  in  the 
action.  The  court  sustained  this  motion  and  dismissed  the  action. 
The  plaintiffs  bring  the  case  here.  Other  facts  are  stated  in  Mullen 
V.  Mullock,  22  Kan.  *599,  *600. 

Joseph  G.  Lowe,  for  plaintiffs  in  error, 

T.  e/.  Humes,  for  defendant  in  error. 

Feb  Curiam.  The  judgment  in  this  case  will  be  affirmed,  on  the 
authority  of  Soper  v.  Med  berry,  ante,  *128. 
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BoABp  or  Gom'bs  of  Ltoh  Oo.  v.  Edwabd  G.  Ghasb. 

January  Term,  188L 

Fees :  Mileage  Fees  of  Witness  for  the  State.  C,  who  was  an  impor- 
tant witness  in  a  criminal  case,  and  who  resided  within  seventeen  miles 
of  the  place  where  the  trial  was  subsequently  to  be  had,  entered  into  a 
recognizance  for  his  appearance  at  the  next  term  of  the  court,  to  serve  as 
a  witness  in  the  case  on  the  part  of  the  state.  Afterwards,  but  before 
the  next  term  of  the  court,  he  changed  his  residenc^e,  removing  oat  of  the 
state,  and  at  least  1,600  miles  from  the  place  of  trial.  He  attended  at  the 
next  term  of  the  court,  and  was  a  witness  in  the  case.  Held,  that  he  is 
entitled  to  receive  mileage  fees  for  the  distance  necessarily  and  actually 
traveled  in  going  from  the  state  line  to  the  place  of  trial  and  returning, 
and  no  more. 

Error  from  Lyon  district  court. 

At  the  adjourned  September  term,  1879,  of  the  district  court, 
*775     Chase  recovered  a  judgment  against  the  board  of  com*mis- 
sioners  of  Lyon  county  for  $327.50. 
Almerin  Gillett,  for  plaintiff  in  error. 
Buck  dt  Kellogg,  for  defendant  in  error. 

• 

Valentine,  J.  This  was  an  acticm  brought  by  Edward  Q.  Chase 
against  the  board  of  commissioners  of  Lyon  county,  for  fees  as  a  wit- 
ness in  the  case  of  State  of  Kansas  v.  Bobert  Best,  who  was  prose- 
oated  criminally  in  said  county  for  murder.  The  facts  of  the  case 
are  substantially  as  follows : 

Cbase,  who  resided  in  Lyon  county,  within  seventeen  miles  of  Em- 
poria, the  county-seat  of  that  county,  and  who  was  an  important 
witness  in  the  above  case,  duly  entered  into  a  recognizanoe  in  the 
sum  of  $100,  for  his  appearance  at  the  next  term  of  the  district  court 
to  be  held  in  Lyon  county,  to  serve  as  a  witness  in  the  case  on  the 
part  of  the  state.  Afterwards,  but  before  the  next  term  of  the  oourt, 
he  changed  his  residence  from  Lyon  county  to  Boston,  Massachusetts. 
At  the  next  term  of  the  court  he  made  his  appearance  in  pursuance 
of  his  recognizance,  and  at  the  request  of  the  county  attorney,  and 
attended  the  court  five  days,  and  was  a  witness  in  the  case,  and  then 
returned  to  his  home  in  Boston ;  actually  traveling,  in  going  to  Em- 
poria and  returning  to  Boston,  8,200  miles.  It  is  agreed  that  the 
nearest  route  from  Boston  to  Emporia  and  return  is  3,200  piles,  and 
the  nearest  route  from  the  state  line  at  Kansas  City  to  Emporia  and 
return  is  254  miles,  and  ft  is  also  agreed  that  Kansas  City  is  on  the 
usual  route  from  Boston  to  Emporia.  The  said  Best  was  duly  con- 
victed and  sentenced  for  manslaughter  in  the  second  degree,  and  is 
now  serving  his  sentence  in  the  penitentiary,  and  is  wholly  unable  to 
pay  the  costs  of  said  case.     Previous  to  the  next  term  of  the  court, 
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and  previous  to  October  1,  1879,  the  elexk  of  the  eoort  duly 
*776     taxed  the  oosts  in  the  said  oruninal  ^cftsa,  and  delivered  to  the 

county  attorney  a  complete  and  accurate  fee-bill  of  the  same, 
as  provided  by  section  333  of  the  Criminal  Code;  and  the  eounty  at- 
torney duly  examined  and  certified  the  bill,  which  included  Chase's 
elaim,  to  the  board  of  county  commisaioners,  .as  provided  by  section 
384  of  the  Criminal  Code;  and  the  board»  on  October  8,  1879,  al-* 
lowed  $10.90  of  Chase's  claim,  and  refused  to  allow  any  greater  sum, 
and  Chase,  feeling  himself  aggrieved  by  the  action  of  the  board,  duly 
appealed  to  the  district  court.  The  district  court  allowed  $327.50 
on  Chase's  claim, — $820  thereof  being  allowed  for  mileage,  and  $7.50 
thereof  being  allowed  for  attendance  at  court.  The  county,  feeling 
itself  aggrieved  by  the  decision  of  the  district  court,  now  brings  the 
case  here  for  review. 

The  only  question  presented  to  this  court  is  with  regard  to  the  mile- 
age fees  allowed  by  the  district  court  to  Chase  as  a  witness.  The 
decision  of  this  question  depends  entirely  upon  the  interpretation 
that  may  be  given  to  section  16  of  the  act  concerning  fees  and  sala* 
ties.  So  much  of  said  section  as  applies  to  this  case,  reads  as  fol- 
lows: "Witnesses  shall  receive  the  following  fees:  *  *  *  For 
each  mile  necessarily  and  actually  traveled  in  going  to  and  returning 
from  the  place  of  attendance,  ten  cents."  Comp.  Laws  1879,  p.  445, 
§  15.  It  will  be  noticed  that  the  statute  does  not  fix  the  starting 
place.  Ordinarily,  we  should  think  that  the  starting  place  would  be  at 
the  place  of  residence  of  the  witness  at  the  time  it  was  necessary  for 
him  to  make  the  start  for  the  purpose  of  attending  the  court  as  a 
witness.  It  cannot  be  supposed  that  it  is  the  place  of  his  residence 
at  the  time  the  witness  enters  into  the  recognizance,  for  the  statute 
does  not  seem  to  contemplate  any  such  thing,  and  oar  statutes  were 
not  enacted  with  any  purpose  of  preventing  witnesses  or  others  from 
changing  their  places  of  residence.  And  it  cannot  properly  be  held 
tha,t  the  starting  place  is  any  place  beyond  the  boundaries  of  our  own 
state,  for  we  have  no  jurisdiction  beyond  our  own  boundaries.  No 
process  from  any  court  or  tribunal  in  this  state  can  have  any  power 

or  force  in  any  other  state.  There  was  no  power  in  this  state 
*777    that  could  compel  the  wit*ness  Chase  to  come  from  Boston  to 

Emporia.  Our  laws  have  no  extraterritorial  force.  They  do 
not  reach  Boston.  Therefore,  when  the  legislature  provided  for  pay- 
ing witnesses  mileage  fees,  we  think  the  legislature  merely  intended 
that  the  witnesses  should  receive  mileage  fees  only  for  the  distance 
necessarily  and  actually  traveled  within  the  jurisdiction  of  the  court. 
If  we  are  correct  in  this,  and  we  think  we  are,  the  witness  Chase  was 
entitled  to  mileage  fees  for  the  distance  traveled  from  the  state  line  to 
Emporia  and  return,  or  for  254  miles  traveled,  making  $25.40  mile- 
age fees,  and  $7.50  fees  for  attendance  at  court;  total,  $32.90. 

This  cause  will  be  remanded  to  the  court  below,  with  the  order  that 
the  judgment  of  the  court  below  be  modified  by  reducing  it  from 
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$827.50,  as  it  was  originally  rendered,  to  $S2.90.     The  eosta  of  this 
court  will  be  equally  divided  between  the  parties. 

Bbbwer,  J.,  concurring. 

HoRTON,  G.  J.  I  concur  in  the  judgment,  and  fully  agree  that 
there  is  no  statutory  provision  for  the  payment  of  more  fees  to  the 
defendant  in  error  than  $32.90;  but  if  he  returned  from  Boston  to 
Emporia  solely  on  account  of  his  recognizance,  and  for  the  purpose 
only  of  attending  the  district  court  as  a  witness  on  the  part  of  the 
state,  his  case  is  of  such  peculiar  hardship  as  to  appeal  strongly  for 
equitable  relief  at  the  hands  of  the  legislature.  He  ought  to  be  re- 
imbursed  his  actual  expenses. 


•778        •Board  of  Com'rs  of  Marion  Co.  v.  W.  P.  Hooh. 

January  Term,  1881. 

Hedges:  Bounty.  The  *'Act  to  encourage  the  growing  of  hedges."  etc., 
(Gomp.  Laws  1879,  pp.  453>  454,)  has  sufficient  force  to  authorize  the 
board  of  county  commissioners  to  pay  the  bounty  therein  provided  for 
for  growing  Osage  orange  hedges,  and  to  pay  the  bounty  out  of  the  gen- 
eral county  f  und.^ 

Error  from  Marion  district  court. 

Action  brought  by  Hoch  against  the  board  of  commissioners  of 
Marion  county,  for  a  bounty  of  $58.75,  to  which  he  claimed  to  be  en- 
titled under  the  provisions  of  "An  act  to  encourage  the  growing  of 
hedges  and  the  building  of  stone  fences. "  Trial  at  the  April  term, 
1880,  of  the  district  court,  and  judgment  for  the  plaintifF* 

C,  Reed,  for  plaintiff  in  error. 

L.  F.  Keller,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  W.  F.  Hoch  against 
the  board  of  commissioners  of  Marion  county,  for  a  bounty  claimed 
to  have  accrued  to  him  under  the  provisions  of  the  '*Act  to  encourage 
the  growing  of  hedges,"  etc.,  (Comp.  Laws  1879,  pp.  458,  464.)  The 
plaintiff  grew  an  osage  orange  hedge  in  accordance  with  the  provis- 
ions of  said  act.  Judgment  was  rendered  in  the  court  below,  upon 
an  agreed  statement  of  the  facts  of  the  case,  in  favor  of  the  plaintiff, 
and  against  the  defendant,  for  the  amount  of  the  bounty  claimed,  and 
the  defendant  now  brings  the  case  to  this  court  for  review. 

The  facts  agreed  to  entitled  the  plaintiff  to  the  judgment  rendered, 

^Bee,  also,  Marion  Go.  v.  Winkley,  S9  Ean.  SS. 
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provided  any  person  can  ever  be  entitled  to  reeeiWa  bounty 
*779     nnder  said  act.     The  only  question,  then,  in  thie  case,  ^is 

whether  the  act  will,  under  any  circumstances,  authorize  the 
rendering  of  such  a  judgment  as  was  rendered;  or,  to  state  the  quee* 
tion  exactly,  it  is  whether  the  act  has  sufficient  force,  under  any  ^eir- 
onmstances,  to  authorize  the  county  board  to  pay  the  bounty  therein 
provided  for  for  growing  osage  orange  hedges.  The  plaintiff  in  er* 
ror,  defendant  below,  claims  that  it  had  not  such  power — First,  be-  \ 
cause  the  growing  of  a  hedge  is  a  purely  private  purpose;  and,  sec' 
end,  because  there  is  no  fund  provided  for  by  statute  out  of  which  the 
bounty  can  be  paid.  Now,  it  is  true  that  there  is  no  fund  provided 
for  specifically  by  statute  out  of  which  the  bounty  can  be  paid,  but 
the  defendant  in  error,  plaintiff  below,  claims  that  the  bounty  may  be 
paid  out  of  the  general  county  fund.  And  the  statute  seems  to  au« 
thorize  this.  Section  3  of  the  act  reads  as  follows:  '*Upon  the 
connty  board  of  commissioners  being  satisfied  that  the  provisions  of 
the  second  section  of  this  act  have  been  complied  with,  they  shall 
order  warrants  to  be  issued  upon  the  county  treasurer  for  the  bounty 
above  specified."  The  "warrants"  above  mentioned  are  evidently 
ordinary  warrants  upon  the  general  county  fund.  We  think  that  said 
act  has  sufficient  force  to  authorize  the  board  of  county  commissioners 
to  pay  the  bounty  provided  for  in  the  act,  and  to  pay  it  out  of  the  gen- 
eral county  fund.  And  therefore  we  do  not  think  that  the  court  below 
erred  in  rendering  the  judgment  which  it  did  render;  and  therefore 
the  judgment  will  be  affirmed. 

HoRTON,  G.  J.,  concurring. 

Brbweb,  J.  While  I  concede  that  the  general  tenor  of  the  au- 
thorities is  in  favor  of  the  validity  of  this  statute  in  full,  I  think 
that  upon  sound  principles  it  can  be  sustained  only  so  far  as  re- 
spects fences  along  the  highway,  in  the  improvement  of  which  the 
public  as  a  whole  is  interested. 


*780    *IsAAO  Shbppabd  and  others  v.  Elizabeth  J.  Thomas. 

January  Term,  1881. 

Fraud:  Ck>nveyanoe:  Subsequent  Creditors.  A  vol  ontary  conveyance  of 
real  estate  to  defraud  existing  creditors  is  void  as  to  such  creditors;  but 
it  cannot  be  attacked  by  a  subsequent  creditor,  where  the  conveyance  was 
not  made  in  contemplation  of  future  indebtedness,  and  the  claim  of  ttie 
subsequent  creditor  was  not  incurred  on  the  faith  or  credit  that  the  prop* 
erty  In  contest  belonged  to  the  debtor. 

Error  from  Miami  district  court. 
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Action  brought  by  Thomas  against  Shen[>ard  and  three  others,  (Z. 
M.  Perkins,  Lucinda  Perkins,  and  Herman  Speiibarsob,)  to  set  aside 
as  fraudulent  a  certain  conveyanoe  made  by  Z.  M.  Perkins  to  Ely 
Snyder,  and  by  him  to  Luoinda  Perkins,  wife  of  Z.  M.  Perkins,  and 
to  subject  the  land  thereby  conveyed  to  sale,  on  a  judgment  in  favor 
of  the  plaintifiF,  and  against  said  Z.  M.  Perkins.  Trial  by  the  court 
at  the  February  term,  1879,  and  findings  and  judgment  for  the  plain- 
'tiff.     The  defendants  bring  the  case  here. 

J,  O.  Slonecker  and  Beeson  dt  Baker y  for  plaintiffs  in  error. 

W.  R.  Wngataff,  for  defendant  in  error. 

HoBTON,  G.  J.  The  underlying  question  in  this  case  is  whether  a 
voluntary  conveyance  made  with  the  actual  intent  to  defraud  exist- 
ing creditors  is  void  only  as  to  such  creditors,  or  whether  the  con- 
veyance is  also  void  as  against  all  subsequent  creditors.  The  record 
discloses  that  the  court  found,  as  conclusions  of  fact,  among  others, 
that— 

"On  December  18,  1861,  Z.  M.  Perkins  purchased  the  lands  in  controversy 
from  J.  C.  McCoy  for  $2,000,  the  consideration  of  which  he  paid  with  his  own 
money;  that  on  August  26,  1865,  he  and  his  wife,  Lucinda  Perkins,  deeded 
the-lcind  to  one  Ely  Snyder,  in  which  deed  $5,000  was  named  as  the  consid- 
eration ;  that  no  consideration  was  paid ;  that  on  the  seventeenth  day  of 
♦781  October,  1865.  Snyder  deeded  the  land  to  *Lucinda  Perkins;  that  the 
deed  recited  as  the  consideration  S5,000,  but  no  consideration  was 
paid;  that  said  deed  was  recorded  August  22, 1871 ;  that  the  conveyances  from 
Z.  M.  Perkins  and  Lucinda  Perkins  to  Ely  Snyder,  and  from  the  latter  back  to 
Lucinda  Perkins,  were  made  in  pursuance  of  an  agreement  between  the  tliree, 
for  the  purpose  of  preventing  the  existing  creditors  of  Z.  M.  Perkins  from  ob- 
taining the  land  in  satisfaction  of  their  claims;  that  on  the  eleventh  day  of 
July,  1872,  Z.  M.  Perkins  executed  his  note  for  $600  to  Mrs.  Elizabeth  J. 
Thomas;  that  on  the  twenty-seventh  day  of  October,  1873,  the  latter  com- 
menced her  action  against  Z.  M.  Perkins  to  recover  on  the  note,  in  the  district 
court  of  Miami  county,  and  on  December  23, 1874,  obtained  judgment  for 
$612.29;  that  upon  this  judgment  $40  was  paid  January  16,  1876:  that  on 
February  2,  1878,  Mrs.  Thomas  caused  an  execution  to  issue  on  the  judg- 
ment, which  was  levied  upon  the  land,  March  11, 1878;  that  on  the  date  of 
the  note,  and  to  February  9, 1878,  Z.  M.  Perkins  was  continuously  residing 
upon  and  occupying  the  premises  with  his  wife.** 

These  findings  show  that  the  defendant  in  error  (plaintiff  below) 
was  not  an  existing  creditor  at  the  dates  of  the  fraudulent  convey- 
ances, or  the  dates  of  their  being  recorded;  neither  is  there  any  inti- 
mation in  the  finding  that  she  was  an  anticipated  creditor  at  the 
execution  of  the  conveyances,  or  at  the  time  the  deed  to  Lucinda 
Perkins  was  filed.  The  note  to  Mrs.  Thomas  is  dated  July  11, 1872, 
at  Miami  county;  hence,  as  there  was  no  proof  of  a  prior  indebted- 
ness to  her,  her  claim  first  came  into  existence  about  seven  years 
after  the  execution  of  the  fraudulent  conveyance,  and  nearly  a  year 
after  the  deed  to  Lucinda  Perkins  had  been  recorded.  As  all  the 
transactions  occurred  in  Miami  county,  Mrs.  Thomas  was  bound  to 
take  notice  that  the  title  of  the  premises  was  in  Mrs.  Perkins  at  the 
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origin  of  her  debt.  Therefore,  it  caaaot  be  said  that  her  olaim  was 
incurred  on  any  faith  that  the  property  belonged  to  Z.  M.  Perkins. 
The  counsel  for  defendant  in  error  asserts  the  broad  doctrine  that, 
if  any  intent  existed  to  defraud  any  single  creditor  at  the  execution 
of  the  fraudulent  conveyances  of  1865,  the  conveyances  are  void  as 
to  all  subsequent  creditors,  and  that  bis  client,  being  a  subse- 
^782  *quent  creditor,  had  a  lien  upon  the  premises  from  the  time  of 
the  rendition  of  her  judgment,  notwithstanding  the  title  of 
Lncinda  Perkins  was  recorded  several  months  prior  to  the  existence 
of  the  Dote  on  wluch  judgment  was  rendered.  In  support  of  this 
view,  counsel  refers  to  section  137  of  Freeman  on  Executions,  and 
the  anthorities  there  cited.  The  learned  trial  judge  seems  to  have 
adopted  this  interpretation  of  the  act  for  the  prevention  of  frauds  and 
perjuries* 

The  opposing  counsel  contend  that  as  the  fraudulent  deeds  were 
binding  on  the  grantor,  Z.  M.  Perkins,  and  as  Mrs.  Thomas  was  not 
an  existing  creditor,  (only  a  subsequent  one,)  whose  claim  was  not 
contracted  upon  the  faith  of  the  land  in  contest,  or  incurred  so  soon 
after  the  fraudulent  conveyance  as  to  warrant  the  presumption  that 
the  conveyances  were  made  in  contemplation  of  her  debt,  or  of  future 
indebtedness,  she  is  not  in  any  position  to  attack  the  couveyanoes,  or 
levy  her  execution  upon  the  property  thereby  transferred,  and  that 
Z.  M.  Perkins  had  no  equitable  or  other  interest  in  the  land,  at  the 
date  of  the  judgment,  subject  to  a  lien.  With  this  view  we  coincide. 
It  would  be  a  waste  of  time  even  to  refer  to  the  multitude  of  cases  in 
which  the  proper  construction  and  application  of  the  statute  of  frauds 
and  perjuries  have  been  discussed  by  the  courts  of  England  and 
America.  Much  research  and  learning  have  been  developed  upon 
the  subject,  and  the  cases  are  almost  numberless;  yet  great  diver- 
sity of  decision  remains.  Some  of  the  seeming  discrepancies  in  the  au- 
thorities, however,  may  have  arisen  from  not  discriminating  between 
the  different  kinds  of  fraudulent  conveyances,  and  the  different  de- 
grees and  shades  of  frauds  in  each.  The  very  strong  case  cited  in 
Freeman,  of  Clark  v.  French,  28  Me.  221,  is  hardly  applicable  in  this 
state.  Here,  the  general  policy  of  the  real-estate  law,  as  frequently 
announced  by  this  court,  is  to  discountenance  secret  trusts;  to  re- 
quire everything  concerning  title  to  or  rights  in  land  to  be  in  writing ; 
and  no  secret  or  other  trust,  capable  of  any  legal  or  equitable  en- 
forcement, existed  in  the  conveyances  of  1865,  in  favor  of  the 
*783  grantor,  Z.  M.  Perkins.  Sexton  v.  Wheaton,  8  Wheat.  239,  *1 
Amer.  Lead.  Gas.  1;  Graham  v.  La  Crosse,  etc.,  (Sup.  Ct.  U. 
S.)  11  Cent.  Law  J.  464;  Bappleye  v.  International  Bank,  9  Re- 
porter, 469;  Harlan  v.  Maglaughlin,  (Sup.  Ct.  Pa.)  9  Reporter,  154; 
Snyder  v.  Christ,  39  Pa.  St.  506. 

The  position  we  take  is  supported  in  Hanson  v.  Power,  8  Dana. 
91;  Eeeler  v.  nikich,  32  Mich.  88;  Whitescarver  v.  Bonney,  9 
Iowa,  480;  and  it  seems  to  oa  more  in  accordance  with  reason  to 
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hold  that  a  yoluntary  oonveyanoe  made  to  defraud  ereditors  is  void 
only  as  to  prior  and  existing  creditors,  and  to  those  designed  to  be 
defrauded  by  the  oonveyancOi,  For  instance,  if  a  debtor  dispose  of 
his  property  with  intent  to  defraud  those  to  whom  he  expects  to  be- 
come immediately  or  soon  indebted,  this  may  be  a  fraud  against 
them,  which  they  may  have  the  right  to  attack ;  but  that  is  a  special 
case,  not  this  one.  As  Mrs.  Thomas  gave  credit  to  her  debtor  in  the 
status  which  he  had  after  the  voluntary  conveyances  were  made,  the 
conveyances  are  not  void,  in  law  or  in  fact,  as  to  her.  She  is  a 
creditor  subsequent  to  the  conveyance  to  the  wife,  and  with  full 
knowledge  at  the  date  of  her  note  that  the  wife  held  the  title.  This 
conclusion  dispenses  with  any  discussion  of  the  effect  of  the  satisfac- 
tion of  the  judgment  of  Sheppard,  or  any  inquiry  as  to  the  alleged 
lien  under  his  mortgage.  As  the  judgment  of  Mrs.  Thomas  was 
never  a  lien  on  the  premises,  she  was  not  entitled  to  have  the  con- 
veyances to  Lucinda  Perkins  declared  void,  or  the  land  ordered  sold 
under  her  execution. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  directions  that  judgment  be  entered  upon  the  find* 
ings  of  fact  in  favor  of  plaintiff  in  error. 

(All  the  justices  concurring.) 


*784  *Loui8  J.  HoLTHAus  V.  Janb  G.  Fabbib. 

Januaiy  Term,  188L 

Husband  and  Wife:  Wife's  Separate  Property:  Equity.  Prior  to  her 
marriage,  F.  was  the  owner  of  certain  certificates  for  land  issued  by  the 
A.  T.  &  S.  F.  B.  Go.  At. the  time  of  her  marriage,  she  and  her  hus- 
band were  residents  of  Missouri,  and  continued  to  reside  there.  After 
her  marriage,  the  balance  due  on  these  certificates  was  paid  oat  of  her 
separate  property,  her  husband  acting  as  her  agent  in  the  last  payment, 
and  having  possession  of  the  money  so  paid.  The  certificates  were  sur- 
rendered, and,  without  her  knowledge  or  consent,  the  deeds  were  issaed 
in  the  name  of  her  husband,  and  so  recorded  on  the  records  of  the  office 
of  the  register  of  deeds.  A  suit  in  attachment  was  commenced  against 
her  husband  on  a  debt  due  by  him,  these  lands  seized,  publication  made, 
default  and  judgment  entered,  and  the  lands  sold  on  execution  to  the 
plaintiff  in  the  judgment,  as  the  lands  of  the  husband.  Prior  to  the  ex- 
ecution of  any  deeds  upon  such  sale,  she  commenced  this  action  to  re- 
strain any  deeds,  and  to  have  her  title  adjudged  good  as  against  these 
proceedings.  Upon  the  trial,  certain  sections  of  the  statutes  of  Missouri 
were  offered  in  evidence,  concerning  marriage  settlements,  etc.;  but 
none,  in  terms,  either  establishing  or  setting  aside  the  common-law  rule 
of  the  husband's  ownership  of  the  wife's  personal  property,  when  reduced 
to  possession.  Held,  that  we  are  not  to  presume  that  the  laws  of  Mis- 
souri are  different  from  our  own,  or  that  the  equitable  rights  of  a  married 
woman  to  her  separate  property  are  not  reoogniied  and  enforced  in  the 
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courts  of  that  state.  And  heldf  further,  that  she  being  equitably  the 
owner  of  this  real  estate,  and  no  matter  of  estoppel  appearing  in  the  cre- 
ation of  the-  husband's  debt,  or  otherwise,  the  district  court  did  not  err 
in  enjoining  the  issue  Of  any  deeds  upon  such  sale,  and  in  decreeing  her 
title  to  be  good  as  against  the  proceedings  in  the  attachment  suit.^ 

Error  from  Pottawatomie  district  court. 

Action  brought  by  Farris  against  Holthaus,  to  restrain  the  execu* 
tion  of  a  sheriff's  d#ed  of  certain  lands  to  defendant,  and  to  have  her 
title  thereto  declared  good.  Trial  by  the  court  at  the  August  term, 
1877,  and  findings  and  judgment  for  the  plaintiff.  The  defendant 
brings  the  case  here. 

A.  H.  Case,  for  plaintiff  in  error. 

L.  B.  Wheat,  for  defendant  in  error. 

*785  *Br£W£r,  J.  The  facts  in  this  case  are  these:  Plaintiff  in 
error  commenced  an  action  of  attachment  against  the  husband 
of  defendant  in  error,  attached  certain  lands,  obtained  service  by  pub- 
lication, took  judgment  by  default,  and  purchased  upon  sheriff's  sale 
the  lands  attached.  Before  the  sheriff's  deed  had  been  executed^  de- 
fendant in  error  commenced  this  action  to  restrain  the  execution  of 
the  deed,  and  to  have  her  title  to  said  lands  adjudged  good.  At  the 
time  of  the  commencement  of  these  attachment  proceedings,  the  rec- 
ord title  was  in  the  husband  of  defendant  in  error,  and  defendant  in 
the  attachment  proceedings.  Both  Mr.  and  Mrs.  Farris  were  non- 
residents. Her  claim  was  that  the  lands  were  really  and  equitably 
hers,  and  that  by  mistake  the  record  title  had  been  passed  to  her  hus- 
band. 

Upon  the  record,  three  questions  may  be  said  to  arise :  Firsts  were 
these  lands  equitably,  in  fact,  the  property  of  Mrs.  Farris  ?  Second, 
what  effect  did  the  residence  of  Mr.  and  Mrs.  Farris  have  upon  the 
ownership  and  title?  And,  third,  if  Mrs.  Farris  was  the  real  owner, 
was  she  entitled  to  the  relief  sought? 

Upon  the  Jirat  question  there  is  no  room  for  doubt.  The  lands  were 
purchased  from  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company. 
At  first,  only  certificates  of  purchase  were  issued,  and  issued  in  blank. 
These  became  the  property  of  Mrs.  Farris  long  before  her  marriage. 
The  subsequent  payments  of  purchase  money  ware  out  of  her  sepa- 
rate funds,  and  only  one  of  them,  and  that  the  last  made,  through 
the  hands  of  her  husband.  Equitably  4^^  lands  were  hers,  because 
her  property  paid  for  them. 

Second.  Mr.  and  Mrs.  Farris  at  tK       ..^a  ol  ^»^^^^  m&TTiage  were 
residents  of  Missouri,  and  it  is  clairtx^^  t^^  v^xe  common  law  prevails 
in  that  state,  and  that  as  the  land  c     A  \\V*^     a  ^«^^^^^  ^^^  ^^^  bands 
after  marriage,  and  also  the  naoney|.^V.  \  *^^^f  A^  tt^ese 

» Valid  gift  by  husband  to  wife,  Tootle  \v.<  ^  ^^tfi.^SB^>'^'P«^^^^^•^'^ 
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became  his  ftbaolnte  property,  and  therefore  the  land  itself  ac- 
*786  quired  thereby  be^oame  in  law  his  property,  and  liable  for  his 
debts.  Certain  portions  of  the  statnte  law  of  Missouri  were 
introduced  in  evidenoe,  but  we  fail  to  see  in  them  anything  which 
justifies  this  conclusion.  As  no  marriage  settlement  was  produced 
in  evidence,  the  necessity  of  a  record,  and  the  effect  thereof  as  de- 
clared by  statute,  need  not  be  considered.  We  may  not  assume  that 
the  law  of  that  state  differs  from  ours,  or  that  a  court  of  equity  in 
that  state  would  fail  to  recognize  and  protect  the  equitable  rights  of 
a  married  woman  to  her  separate  property.  French  v.  Pease,  10  Kan. 
*54;  Furrow  v.  Chapin,  13  Kan.  *113;  Kansas  Pao.  B.  Co.  ?•  Cut- 
ter, 16  Kan.  568. 

Finally.  The  right  to  this  relief  is  clear.  The  record  title  was  not 
passed  into  the  name  of  her  husband  with  her  knowledge  or  consent. 
The  debt  sued  on  was  not  created  on  the  faith  of  his  ownership. 
There  are  no  equitable  reasons  why  her  title  to  the  property  should 
not  be  protected.  And  to  permit  a  sheriff's  deed  to  go  out,  based 
upon  the  record  and  apparent  title,  would  cloud  her  title,  even  if  it 
were  not  the  means  of  passing  to  some  innocent  purchaser  a  perfect 
title.  Hence  there  are  just  grounds  for  the  interposition  of  a  court 
of  equity  to  protect  her  rights.  ' 

We  have  considered  this  case  as  though  the  record  were  properly 
before  us,  and  upon  that  record  it  must  be  adjudged  that  the  ruUng 
of  the  district  court  was  correct,  and  it  will  be  affirmed. 

(All  the  justices  concurring.) 
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KANSAS  REPORTS 


CASES  IN  24  KANSAS 


24  KAK.  1,  STATE  ▼.  SPAUIJDINO 

ated  in  City  of  Seattle  v.  Stinat,  65  Wash.  660,  104  Fac.  834*  24  U  R.  A. 
(N.  S.)  1276. 

PreUmisuirx  exaaniaatloit.— Cited  in  State  v.  McGreeTej,  17  Idaho,  463, 
105  Pac.  1047,  holding  that  no  information  can  be  filed  without  a  preliminary  ex- 
amination and  commitment  for  the  same  offense ;  State  v.  Tennieon,  39  Kan.  726, 
18  Pae.  048,  holding  that  it  wad  too  late  after  the  preliminary  examination  to 
challenge  the  snffieiency  of  the  preliminary  warrant;  State  v.  Spencer,  43  Kan. 
114,  23  Pac.  150,  as  to  preliminary  examination  and  change  in  the  form  of  the 
charge:  State  v.  Reedy,  44  Kan.  190,  24  Pac.  66,  holding  that  the  preliminary 
examination  is  based  on  the  warrant  and  not  upon  the  original  complaint;  State 
V.  Jarrett,  46  Kan.  754,  27  Pac.  146,  holding  that  the  information  cannot  charge 
an  offense  different  from  that  upon  which  a  preliminary  examination  has  been 
waived;  State  v.  Geer,  48  Kan.  752,  30  Pac.  286,  holding  defendant  to  have  had 
a  sufficient  preliminary  examination ;  State  v.  Fields,  70  Kan.  391,  7S  Pac.  833, 
holding  that  a  waiver  of  a  preliminary  examination  on  a  warrant  charging  lar^ 
ceny  did  not  authorise  an  information  charging  the  receiving  of  stolen  property ; 
State  ▼.  Pigg,  80  Kan.  481,  103  Pac.  121,  18  Ann.  Gas.  521.  holding  that  the 
state's  right  to  introduce  evidence  on  a  preliminary  examination  cannot  be  de- 
feated by  waiving  examination. 

Jurors— lUsqitallfioAtloii.— Cited  in   State  ▼.   TreadweQ,   54   K&n.  507,  38 
Pac.  799,  liolding  that  a  juror  with  no  fixed  opinion  was  not  disqualified ;    State 
V.  Bussey,  58  Kan.  679,  60  Pac.  891,  holding  that  a  juror  with  no  opinion  as  to 
the  defendant's  guilt  was  not  disqualified ;    ^^g^te  t.  Stewart,  85  Kan.  404,  116 
Pac.  489,  holding  that  a  Juror  is  not  <ii«quai\cvc4  \>eewiBe  \i^  ^xtoneoualy  tbinta 
he  has  a  disquali^ing  opinion;    State  v.  ^t/        ^  S^^ti.  iLipp.  5ai,  4a  Pac.  ^76, 
holding  that  a  juror  was  not  disqualified.      .  ^tX^» 

Cited  in  note  in  35  L.  R.  A.  (N.  S.)  99^  -^Oii  W»^^^  ^^^  iiwspap«r  as 

disqualifying  juror  in  criminal  case.  *    ^     OV 

Bstoppel-Wrousfnl  eo]icliiet.^Cit«^         ^  \fc  ^- ^"^^^t' iS't  ^a^ 

514.  92  Pac.  498,  holding  that  one  accus^^  OcO^,\et»»^^  ^^  ^T^A^^xw 

a  variance  as  to  the  ownership  of  the  t,,^         \  .  ^  v.e'^^xit^^^*'^^*'    Ji  ^mY^MX^^^^ 
9on,  66  Kan.  447,  71  Pac  860,  hoidin^'^  V  V^  e^^  ^  i  ^^  '^"^'^^ 
V.24  K.NOTES— 1  \^  ^Jl    {fi^te^ 
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24  KAN.)  NOTES  ON  KANSAS  REPORTS  2 

against  a  city  treasurer  that  the  money  was  unlawfully  collected  for  the  city; 
State  ex  rel.  Clark  y.  District  Court  of  Second  Judicial  Dist,  31  Mont.  428,  78 
Pac.  769,  3  Ann.  Cas.  841,  holding  that,  where  a  member  of  a  jury  commission 
was  himself  charged  with  an  offense,  he  could  not  take  advantage  of  his  own  mis- 
conduct, which  caused  the  jury  list  to  be  irregular. 

Cited  in  note  in  23  L.  R.  A.  (N.  S.)  761,  on  estoppel  of  public  officer,  charged 
with  embeszlement,  to  deny  authority  to  receive  money. 

EmbeiBlement.— C^ted  in  State  v.  Hubbard,  58  Kan.  797,  51  Pac.  290,  39  L. 
R.  A.  860,  holding  that  receivers,  not  being  agents,  could  not  be  guilty  of  em- 
bezzlement. 

Cited  in  notes  in  98  Am.  Dec.  171 :  87  Am.  &t.  Rep.  37— on  embezzlement 

24  KAK.  13,  STATE  t.  8IIXOH 

Eleotioii— Poll  book.— Cited  in  Board  of  Trustees  of  Sumner  County  High 
School  V.  Board  of  Com'rs  of  Sumner  County,  61  Kan.  796,  60  Pac.  1057,  aa  to 
presumption  that  all  persons  whose  names  appeared  on  the  poll  books  voted  at 
the  election. 

24  KAir.  16,  FAIRBAKXS  t.  WII<I<IA1C8 

Cited  in  Estes  y.  Stebbins,  26  Kan.  315. 

Taxation— Bisht  of  holder  of  InTalid  tax  title  to  lien  for  taxes  paid. 

—Cited  in  Harris  v.  Drought,  24  Kan.  524;  Coonradt  v.  Campbell,  26  Kan.  227; 
McKeen  v.  kaxtun,  26  Kan.  098 ;  Am  v.  Hoppin,  25  Kan.  707 ;  Russell  v.  Hud- 
son, 28  Kan.  99;  Flint  v.  Douglass,  28  Kan.  414;  Coonradt  ▼.  Myers,  31  Kan. 
30,  2  Pac  858 ;  Belz  v.  Bird,  31  Kan.  139,  1  Pac  246 ;  Bird  ▼.  Bels,  33  Kan. 
391,  6  Pac.  627 ;  Stetson  v.  Freeman,  36  Kan.  608,  14  Pac.  256 ;  Ritchie  v.  Mul- 
vane,  39  Kan.  241,  17  Pac.  830 ;  Jackson  v.  ChalUss,  41  Kan.  247,  21  Pac  87 ; 
Auld  V.  McAllaster,  48  Kan.  162,  23  Pac  165;  Peck  v.  Trnesdell,  7  Kan.  App. 
189,  61  Pac.  797~on  right  of  holder  of  invalid  tax  title  to  lien  for  taxes  paid. 

Distinguished  in  Corbin  v.  Young,  24  Kan.  198;  Equitable  Inv.  Trust  Co.  v. 
Essex,  74  Kan.  240,  86  Pac  467— holding  that,  where  the  holder  of  a  tax  deed 
fails  to  establish  his  title  in  his  suit  to  quiet  title,  he  cannot  have  tiie  taxes  paid 
decreed  to  be  a  lien  upon  the  land. 

Offioera— Territorial  limitation  of  authority «—Oited  in  note  in  83  L.  B. 
A.  85,  on  power  of  officials  to  act,  as  determined  by  place  of  performance. 

24  KAK.  20,  COX  t.  BIOH 

JTnstioes  of  the  peace— IHins  liond  as  perfeetinc  appeal.— Cited  in  And- 
erson Y.  Haslett,  81  Kan.  532,  106  Pac  296,  holding  that  filing  an  appeal  bond 
perfects  an  appeal  from  a  justice  of  the  peace 

24  KAK.  22,  SHAFFEB'8  SSTATE  ▼•  MeKANHA 

24  KAK.  29,  BBOWK  t.  TUPPENT 

Appeal  from,  jaatiee's  jadsment—Effeet.— Cited  in  Roll,  Thayer,  Williams 
&  Co.  T.  Murray,  35  Kan.  171,  10  Pac.  472,  holding  an  order  discharging  an  at- 
tachment not  appealable ;  Becker  t.  Steele,  41  Kan.  173,  21  Pac  169,  holding  that 
an  appeal  from  the  final  judgment  of  a  justice  of  the  peace  in  an  attachment  esse 
does  not  carry  up  the  attachment  proceedings,  dissenting  opinion  maintaining  that 
the  attachment  remained  in  force  pending  the  appeal. 

AppeaU-Neeessity  of  ezeeption  below.— Cited  in  Columbia  Land  A  Cattle 
Co.  V.  Daly,  46  Kan.  504,  26  Pac  1042 ;  McKinstry  v.  Carter,  48  Kan.  428,  29 
Pac.  597 ;  Board  of  Com'rs  of  Wyandotte  County  ▼.  Arnold,  49  Kan.  2T9,  20 
Pac.  4S6--holding  that  a  final  judgment  will  be  reviewed,  though  not  excepted  to; 
Oakland  Home  Ins.  Co.  v.  Allen,  1  Kan.  App.  108,  40  Pac  928,  holding  that 
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error  In  renderins  Judgment  for  plaintilf  upon  a  petition-  stating  no  cause  of  ac- 
tion, being  apparent  from  the  record  and  inherent  in  the  judgment,  could  be  re- 
newed without  ex)ceptions  or  motion  for  a  new  triaL 

Cited  in  note -in  83  Am.  Dec.  457  (par.  2),  on  necessity  of  exception  to  error 
apparent  on  record. 

24  KAV.  31»  PARKER  ▼.  REMINGTOH  SEWING  MACH.  CO. 

Caae«aiad»«-Ooateiita— SnpplementatioB  In  appellate  oonrt.— Cited  in 
Ervin  v.  Mo|Tis,  26  Kan.  664,  holding  that  the  overruling  of  a  motion  for  a  new 
trial  was  not  reviewable,  wher^  the  motion  was  not  preserved  in  the  case;  City 
of  Ft.  Scott  V.  Deeds,  36  Kan.  021,  14  Tac.  268 ;  Suavely  v.  Abbott  Buggy  Co., 
36  Kan.  106,  12  Pac.  522 ;  Graham  v.  Shaw,  38  Kan.  734,  17  Pac.  332 ;  Board 
of  Com'rs  of  Cloud  County  v.  Citizens'  Nat.  Bank  of  Concordia,  6  Kan.  App. 
330,  51  Pac.  55— holding  that  a  case-made  cannot  be  amended  or  supplemented  in 
the  appellate  court;  Giles  v.  Austin,  54  Kan.  616,  38  Pac.  811,  holding  that, 
where  the  motion  for  a  new  trial  shown  in  the  case  is  entitled  in  another  action, 
it  will  be  presumed  that  no  motion  was  made. 

^4,  KAK.  33,  KAKSA8  CENT.  RY.  CO.  t.  AI.I<£N 

Sauasea  in  oendemnation  prooeediasa.— Cited  in  Chicago,  K.  &  W.  B. 
Co.  V.  Parsons,  61  Kan.  408,  32  Pac.  1083,  holding  a  property  owner  entitled  to 
recover  the  actual  cash  market  value  of  land  taken  for  a  railroad  right  of  way; 
Missouri,  K.  &  N.  W.  B.  Co.  v.  Schmuck,  69  Kan.  272,  76  Pac  836,  holding  it 
error  to  instruct  that  the  measure  of  damages  in  case  of  condemnation  of  a  right 
of  way  is  the  fair  market  value  of  the  land  taken. 

Opinions  of  witnesses  as  to  valne  of  land.— <^ited  in  Atchison  &  D.  By. 
Co.  V.  Lyon,  24  Kan.  745;  Leavenworth,  T.  &  S.  W.  By.  Co.  v.  Paul,  28  Kan. 
816;  Wichita  &  W.  B.  Co.  v.  Kuhn,  38  Kan.  104,  16  Pac.  75;  St.  Louis,  K. 
A  A.  By.  Co.  V.  Chapman,  38  Kan,  307,  16  Pac.  695,  5  Am.  St.  Bep.  744;  Le 
Roy  &  W.  By.  Co.  v.  Hawk,  39  Kan.  638,  18  Pac.  943,  7  Am.  St.  Bep.  566; 
I/eroy  &  W.  B.  Co.  v.  Boss  &  Packer,  40  Kan.  598,  20  Pac.  197,  2  L.  B.  A  217— 
to  opinion  evidence  on  the  value  of  land. 


24  KAK.  35,  XAH8A8  CENT.  RY.  CO.  t.  IREIAlfB 

24  XAir.  35,  TREAT  t.  SUTUFF 

24  KAK.  38,  TUBJIKK  ▼.  WEBSTER^  36  AM.  BSP.  261 

Oontraeta  Meeting  of  minds— Qnantnm  meraitd— Cited  in  United  States 
Coal  Co.  V.  Pinkerton,  169  Fed.  536,  95  C.  C.  A.  34,  holding  that  there  could  be 
no  modification  of  a  contract  without  mutual  consent;  Atlantic  Terra  Cotta  Co. 
▼.  Masons*  Supply  Co.,  180  Fed.  332. 103  C.  C.  A.  462,  on  virhether  there  was  any 
actual  meeting  of  the  minds  of  the  contracting  parties  in  respect  to  the  matters 
in  dispute,  and  as  to  liability  upon  quantum  meruit  for  materials  and  services. 

Cited  in  note  in  26  L.  R.  A.  (N.  S.)  811,  on  quantum  meruit  for  services  per- 
formed or  material  furnished  under  contract  invalid  because  nunds  of  parties 
did  not  meet  as  to  terms. 

24  KAK.  42,  HAGAMAK  t.  DITTMAR 

Dedioatlonw-^Tited  in  Harp  y.  Houke,  45  Kan.  466,  25  Pac.  860,  holding  that 
one  purchasing  land  with  knowledge  of  its  dedication  for  use  as  a  cemetery  was 
bound  by  such  dedication;  Meacham  v.  City  of  Seattle,  45  Wash.  380,  88  Pac. 
628»  holding  that  a  town  plat  was  not  invalid  because  the  title  to  the  tract  was 
yet  in  the  government  at  the  time  the  plat  was  made. 

Distinguished  in  Boerner  v.  McEillip,  52  Kan.  508,  35  Pac.  5,  holding  that  an 


( 


24  KAN.)  NOTES  ON  KANSAS  REPORTS.  i 

expression  of  a  purpose  to  dedicate  land  for  an  aller  wai  not  a  'valid  dedicatioa 
of  after-acquired  land. 

Cited  in  note  in  27  L.  R.  A.  (N.  S.)  875,  on  what  necenaxy  to  effect  dedicaUon 
of  land  as  cemeterj^. 

24  KAN.  45,  BOND  t.  WHTTS 

Anotli^r  aotion  pending.— Cited  in  ChalUss  r.  Smith,  25  Kan.  563,  holding 
that  the  pendency  of  attachment  proceedings  was  a  bar  to  another  action  on  the 
debt,  wherein  plaintiff  caused  defendant's  arrest. 

Distinguished  in  Richardson  ▼.  Penny,  6  Okl.  828,  50  Pac.  231,  holding  that  the 
pendency  of  a  prior  injunction  suit  was  no  defense  to  an  action  for  forcible  entry 
and  detainer. 

Cited  in  note  in  84  Am.  Dec.  455,  on  pendency  of  one  action  as  defense  to  an- 
other. 

Sanie— Presumption  of  oontinned  pendenoy^-^IJited  in  Smith  y.  Enreka 
Bank,  24  Kan.  528,  as  to  presumption  of  the  continued  pendency  of  another  ac- 
tion. 

Jndioial  notioe^— Cited  in  Withaup  v.  United  States,  127  Fed.  530,  eZ  C.  C. 
A.  328,  holding  that  the  court  would  not  take  judicial  notice  of  the  files  of  a 
former  case;  Demars  y.  Hickey,  13  Wyo.  371,  80  Pac.  521,  81  Pac  705,  holding 
that  courts  do  not  take  judicial  notice  of  their  records  and  proceedings  in  other 
causes. 

Cited  in  note  in  11  L.  R.  A.  (N.  S.)  616,  on  judicial  notice  of  court's  own  rec- 
ords in  other  actions. 

Perfeotins  »ppeal.^Cited  in  St.  Louis  &  S.  F.  Ry.  Co.  v.  Hurst,  52  Kan. 
600,  35  Pac.  211,  holding  that  an  appeal  from  a  judgment  of  a  justice  of  the 
peace  is  complete  upon  the  filing  and  approval  of  the  appeal  bond. 

Same— Correotion  of  transcript.— Cited  in  Queen  Ins.  Co.  of  America  7. 
Cotney,  25  Okl.  125, 105  Pac  651,  holding  that,  on  appeal  from  the  probate  court 
to  the  district  court,  a  party  is  entitled  to  haye  a  defective  transcript  corrected. 

24  ;KAK.  50,  STATE  t.  WII.SOH 

24  KAK.  53,  STATE  t.  DEAN 

Idability  for  oosta.— Cited  in  Re  Stoneberger,  81  Kan.  638,  8  Pac  416,  hold- 
ing that,  where  defendant  was  discharged  becausef  the  complaint  failed  to  state 
an  offense,  the  Justice  coidd  not  hold  complaiiiaftt  liat^le  for  costs;  In  re  Mitchell, 
39  Kan.  762,  19  Pac.  1,  holding  that  defendant  could  not  be  imprisoned  for  non- 
payment of  costs  in  a  proceeding  to  prevent  the  commission  of  an  offense. 

24  KAN.  54,  BOABO  OF  COM'RS  OF  NEOSHO  OOUNTT  t.  LEAHT 
Fijdng:  fees  and  salaries^— Cited  in  Board  of  Com'rs  of  Cherokee  County 

V.  Chew,  44  Kan.  162,  24  Pac.  62;  Hardy  v.  Board  of  Com'rs  of  Kingman  County, 

65  Kan.  Ill,  68  Pac  lOTS-^as  to  validity  of  act  requiring  county  officers  to  pay  to 

county  fees  collected  in  excess  of  a  certain  amount. 
Powers  Of  oonnty  oomniissioners.-Oited  In  Board  of  Com'rs  of  Wyandotte 

County  V.  Abbott,  52  Kan.  148,  34  Pac  416  (dissenting  opinion),  on  powers  of 

county  commissioners. 

24  KAN*  62,  WATER  POWER  CO.  t.  MeBCURRAY 

Pleadine^Deilniteness  and  oertainty^p-Cited  in  Keys  t.  Lardner,  55  Stn- 
331,  40  Pac  644,  holding  that,  on  motion  to  make  more  definite  and  certain,  a 
petition  defective  in  description  should  have  been  amended;  Jenson  v.  I^ee,  67 
Kan.  539,  73  Pac  72,  holding  that,  in  the  alNieiioe  of  a  motion  to  make  more  defi- 
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nite  and  certain,  the  petition  was  sufficient  to  warrant  recovery  for  the  reasonr 
able  value  of  the  work. 

« 

Stateaient  t<»  juryw— Cited  in  Brashear  r.  Rabenstein,  71  Kan.  455,  80  Pac; 
060,  holding  that  the  court  cannot  end  a  case  because  of  anj  insufficiency  in  the 
statement  to  the  jury,  unless  some  fact  Is  clearly  stated  which  necessarily  pre* 
dudes  recovery. 

Oomuott  oonats.— Cited  in  note  in  87  Am.  Dec.  478,  on  allowability  of  com*^ 
men  counts  under  Code;  in  84  L.  R.  A.  (N.  S.)  366,  on  sufficiency  of  common 
coontB  under  Code. 

■ 

24  KAH.  68,  STATE  ▼.  8GOTT 

Orimlnal  proseovtloB^Erideiioe  as  to  tkreatji  And  ill  wlll«— Cited  in 

SUte  V.  Schleagel,  50  Kan.  325,  81  Pac.  1105,  holding  it  error  to  exclude  def end- 
tnfs  evidence  of  a  previous  difficulty ;  McHugh  v.  Territory,  17  Okl.  1,  86  Pac. 
433,  as  to  the  admissibility  and  nature  of  evidence  to  show  the  state  of  the  feel* 
in^  between  the  parties  at  the  time  of  the  alleged  assault  with  intent  to  kill. 

Cited  in  note  in  89  Am.  St.  Bep.  704,  on  evidence  of  threats  in  prosecution  for 
homicide. 

Same— Erldenoe  mm  to  reputation  of  deeedeiit«— Cited  in  note  in  124  Am. 
St  Rep.  1022,  on  admissibility  of  evidence  of  character  or  reputation  of  deceased 
in  honddde  cases. 

24  XAK.  71,  MOBGAK  t.  BOABB  OF  COITBS  OF  PBATT  GOtJHTT 

Elections— General  or  speoiaL— Cited  in  State  ez  reL  Roclcey  v.  Foster,  86 
Kan.  504,  13  Pac  841,  holding  that  the  phrase  "general  election"  is  independent 
of  the  terms  of  office  or  number  of  officers  to  be  elected. 

Same— Notiee.p— Cited  in  State  ez  reL  Crocker  v.  Echols,  41  Kan.  1,  20  Pac. 
523,  holding  that  an  election  im  the  establishment  of  a  high  school  was  void, 
where  the  requisite  notice  was  not  given. 

Cited  in  note  in  120  Am.  St.  Rep.  704,  on  necessity  of  notice  or  .proclamation  of 
election. 

Same— Maadamnsd— Cited  in  State  ez  reL  Bennett  v.  Barber,  4  Wyo.  56,  32 
Pac.  14,  as  to  the  power  to  correct  the  decision  of  canvassing  boatids  by  man«* 
damus 

Officers— Term  of  oi&ee.-43ited  in  State  ez  reL  Rockey  v.  Foster,  36  Kan. 
504,  13  Pac.  841;  KilUon  v.  Herman,  43  Kan.  37,  22  Pac.  1026-holding  that 
officers  in  newly  organized  county  hold  only  until  the  next  general  election  and 
the  qualication  of  their  successors;  WUson  v.  Clark,  63  Kan.  505,  65  Pac.  705^ 
holding  that  a  statute  postponing  the  election' of  certain  officers  to  readjust  their 
terms  was  not  unconstitutional  or  unreasonable. 

Distinguished  in  State  ez  reL  Little  v.  Wentworth,  55  Kan.  298>  40  Pac.  648, 
holding  certain  officers  of  insane  asylum  entitled  to  hold  office  for  three  years 
from  dates  of  appointments. 

24  KAK.  75,  KAT  t.  MOORAIir 

> 

Statvto  af  feands— GPart  performaaoe^— Cited  in  Osborne  V.  Kimball,  41 
Kan.  187,  21  Pac.  163;  Thisler  v.  Klackey,  5  Kan.  App.  217,  47  Pac.  175-holding 
that  part  performance  was  insufficient  to  take  a  contract  out  of  the  statute  of 
frauds. 

Cited  in  note  in  3  Ia  R.  A.  (N.  S.)  818y  on  taking  possession  as  part  perform- 
snee  of  oral  contract  as  to  realty. 

BeUvery  of  doedv— Cited  in  note  in  68  Am.  St  Rep.  687,  on  wliat  is  a  delivery 
of  a  deed. 


( 
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84  KAV«  82,  SWXVO  ▼.  BAXDWiV 

Public  laadfl— Sales— Torfeititrew— Cited  in  Baker  ▼.  Newland,  25  Kan.  % 
holding  tliat  wberei  after  a  forfeiture,  achool  lands  are  sold  for  nonpayment  of 
taxes  and  the  purchaaer  pays  the  balance  of  the  purchase  money  and  receives  a 
patent,  the  state  alone  can  question  the  title  thus  conveyed;  Beynolds  y.  Beynolds, 
30  Kan.  91,  1  Pac.  388,  as  to  forfeitures  by  purchasers  of  school  land  for  non* 
payment  of  purchase. money,  interest,  or  taxes;  Logan,  Band  &  Co.  y.  Board  of 
Com'rs  of  Clark  County,  51  Kan,  747,  33  Pac.  603,  holding  Osage  lands  subject 
to  taxation  after  sale,  although  not  patented  nor  fully  paid  for. 

Same— Notloe  preliminary  to  forfeiture.— Cited  in  Hansen  v.  Wilson,  40 
Kan.  211,  19  Pac  717,  holding  notice  essential  to  forfeit  the  rights  .of  a  pur- 
chaser of  school  land. 

Same— Waiver  of  forfeiture.— Distinguished  in  Phippa  y.  Phipps,  ^  Kan. 
495,  18  Pac.  707,  as  to  waiyer  of  forfeiture  for  nonpayment  of  installments  of 
the  purchase  price  of  achool  land;  Bobertson  v.  Low,  44  Or.  587,  77  Pac  744, 
holding  that  the  state  land  board  could  waive  i^  strict  forfeiture  incurred  under 
a  statute. 

24  KAK.  90,  BAII.ET  t.  LONG 

Sales— Transfer  of  title.— Cited  in  Howell  y.  Pugh,  27  Kan.  702;  Barber  ▼. 
Thomas,  66  Kan.  463,  71  Pac  845— holding  that  title  to  personal  property  vesta 
in  the  vendee,  where  the  parties  so  intend,  although  possession  is  retained  by  the 
vendor;  Sjieeland  v.  Benner,  2  Kan.  App.  451,  43  Pac.  95,  holding  that  the  intent 
of  the  parties  controls  as  to  the  vesting  of  the  title  of  personal  property  sold; 
Larkin  v.  Johnson,  8  Kan.  App.  114,  54  Pac.  600,  holding  that  a  verbal  contract 
for  the  sale  of  unmatured  standing  com  and  rj^e  in  the  stack  did  not  vest  title 
in  the  vendee. 

84  KAN.  98,  8ANFOBD  t.  F&AMXHOUSEB 

S4  KAN.  101,  OREEB  t.  GBEER 

Reriew  of  SadinBs.— Cited  in  McCann  y.  McCann,  24  Okl.  264,  103  Pac  694, 
holding  that  findings  made  upon  conflicting  evidence  by  the  court  sitting  without 
a  jury  will  not  be  disturbed. 

Aetion  hj  wife  against  knsbandw— Cited  in  note  in  5  U  B.  A.  (N.  S.)  612, 
on  right  of  wife  to  sue  husband  on  contract. 

■ 

24  KAN.  108,  MoNEIU.  ▼.  BBIE 

Collateral  attack.F-Cited  in  Amsbaugh  y.  Exchange  Bank  of  Maquoketa, 
Iowa,  33  Kan.  100,  5  Pac.  384,  holding  that  a  judgment  rendered  without  juris- 
diction is  void,  and  cannot  be  enforced  in  another  state;  Kelso  v.  Norton,  74 
Kan.  442,  87  Pac.  184,  holding  that  a  judgment  void  for  want  of  jurisdiction 
is  subject  to  collateral  attack;  Dykes  y.  Lockwood  Mortg.  Co.,  2  Kan.  App.  217, 
43  Pac.  268,  holding  a  void  tax  levy  subject  to  collateral  attack. 

Same— InJanetioB.— Cited  in  Smith  v.  Morrill,  12  Colo.  App.  233,  55  Pac. 
824,  holding  that  a  proceeding  to  enjoin  the  enforcement  of  a  judgment  for  want 
of  service  is  a  direct  attack;  Missouri  Pac.  By.  Co.  v.  Beid,  34  Kan.  410,  8 
Pac.  846,  holdings  that  the  enforcement  of  a  void  judgment  may  be  perpetually 
enjoined. 

Cited  in  note  in  54  Am.  St.  Bep.  246,  on  relief  in  equity  against  judgments 
and  other  judicial  determinations;  in  31  L.  B.  A.  207,  on  injunctions  against 
judgments  for  want  of  jurisdiction  or  Invalidity. 

CoaelusiTeiiess  of  slierifl*s  retum.— Distinguished  in  Goddard  ▼.  Bar- 
bour, 56  Kan.  744,  44  Pac.  1055,  54. Am.  St.  Bep.  606,  holding  a  sherirn  re- 
turn of  personal  service  to  be  conclusive  between  the  parties. 
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24  KAir.  Ill,  PKATT  t.  KELLKT 

Kotlov  f«r  n*w  trikL— flo««ialtr  Kad  tini*  fov  flUnt  Htfril  in  Joiner 
T.  GoldmUth,  29  OU.  840,  lOT  Pa&  7S3,  holding  that  a  moUoD  for  a.  Dew  trial, 
filed  four  days  after  Tetdlct,  was  filed  loo  late ;  FlanteiB'  If  at  Ins.  Ass'ii  v. 
Bom,  27  Okl.  S30,  112  Fac.  966,  holdinK  that  a  motion  for  a  new  trial  was 
necesurr  to  the  review  of  an  inBtniction  directing  a  veidict ;  Decker  t.  Hodh, 
30  Kan.  614,  1  Fac  l}S4,  boldire  that,  in  the  absence  of  a  motion  (or  a  new  trial, 
th*  BofficiencT  of  the  evidence  will  not  be  rei-lewed;  Buck  v.  Kelley,  37  Kan. 
19,  14  Pac.  644,  aa  authority  for  affirming  the  judgmeat,  where  no  motion  for  a 
new  trial  was  Sled;  McNally  v.  Keplinger,  87  Kan.  666,  16  Pac.  634,  holding 
that  the  auffldency  of  the  evidence  Could  not  be  revkwed,  in  the  absence  of  a 
motion  for  a  new  trial;  Miuonri  Pac.  R;.  Co.  t.  Goodrich,  38  Kan.  224,  16 
Pac.  439,  holding  that  the  court  could  entertain  a  motion  for  a  new  trial  after 
HUBtaining  a  demurrer  to  the  evidence ;  Coy  t.  Misaonri  Pac.  R.  Co-,  69  Kan. 
321,  Tfl  Pac  844,  holding  that  the  euBtaining  of  a  demurrer  to  the  evidence  can- 
not be  reviewed,  in  the  absence  of  a  motion  for  a  new  trial ;  Freelove  v.  Oould, 
3  Kan.  App.  760,  46  Pac.  454,  holding  that  the  filing  of  a  motion  for  a  new 
trial  is  a  anffident  application  under  the  statnte;  Qilmore  v.  Bonk  of  Gamett, 
10  Kan.  App.  406,  63  Pac.  88,  holding  a  motion  for  a  new  trial  sufficient  to 
present  for  review  the  suatainlug  ot  a  demurrer  to  the  evidence ;  Hylend  v.  Corle, 
7  Okl.  226,  M  Pac.  456,  holding  that  a  motion  fo^  a  new  trial  Bled  six  days 
after  verdict  was  filed  too  late. 

C4    KAH.    113,   PARMELEE   t.   KHOX 

24  KAJT.  123,  HOWE  MAOH.  CO.  t.  UHOOLH,  Suub  omb  tm  rabs^ 
qiiB>t  appeal,  26  Kaa.  312 

I.eKaUtr  of  arrest— WalTBV^-Clted  in  Erie  R.  Co.  v.  Beigherd,  166  Fed. 
247,  92  C.  C.  A.  690,  20  L.  R.  A.  (N.  S.)  205,  16  Ann.  Cas.  450,  holding  that, 
by  a  roluntary  waiver  o£  a  warrant  and  a  vohintary  plea  of  gnilty,  a  party 
waives  any  right  to  deny  the  legality  of  his  arrest  or  detention. 

IiaprlBODment  tor  de1>t^<;ited  In  note  in  S4  L.  B.  A.  645,  on  constitQ- 
tlonalltj  of  imprisonment  for  debt 

24   KAK.  127,  DOBBS  w.  aTAITFFSB 

TEUtiht  to  mandatana.— Cited  in  State  es  rel.  Dawson  t.  Chicago,  B.  A  Q. 
R.  Co.,  86  Kan.  649,  118  Pac.  872  (diSBenting  opinion),  holding  that  mandamus 
wonld  not  lie  to  require  the  performance  oC  an  act  not  yat  due  to  t>e  performed. 

J«l»der  of  parties  aad  eanaos  of  aotioa^-Cited  in  McOrath  v.  Oity  of 
Newton,  29  Kan.  864,  holding  tliat  persons  not  affected  by  the  same  license  taiei 
eonld  not  maintain  a  joint  action  to  eojotn  the  collection  of  all  auch  taxes  aa 
affected  any  of  them. 

Dlstlnguiahed  in  Hurd  v.  Simpson,  47  Kan.  872,  27  Fac.  961,  holding  a  joint 
Judgment  (or  bnaband  and  wife  not  erroneona,  where  no  abjection  was  made  as 
to  misjoinder  of  causes  of  action. 

Adaptlom  of  t«xt-1>ooks  for  sahoaI«^.^J[ted  in  note  in  86  L.  R.  A.  278, 
«a  adoption  ot  text-books  for  public  icboola, 

24  KAH.  128,  •OPEB  v.  MEDBERIf^ 
Maw   trial— FtrtitloB   for.— Cited   in    Vj.  ,,  UuUock,  24  Kan.   774,   as 

anthorlty  for  sostalnlng  the  dismissal  of  ^^xH^^  a'tot  a  new  trial,  because  filed 
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9  year  after  final  Jndgmej,?^   Ve^ 

(r    merel7    snspaadlag      v    *                *_- DL- 
Joekheck,   46   Kan.   748,  27  Pac  18^  j^    *          ^*tiX»  s^tt**  aotboiltlng   the 
Supreme  Court   to  reverse,   vacate,  or   ^^tO^v    it^AtP'    _*«  nanting  ot  refusing  a 
new  trial  does  not  a,-'-  " *^^^  ^^    *       o**^  "-  -"'- 
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Statute  of  limitation*— Pendeney'ikf  appeal  o^  vHt  of  enor^^ited 
in  Dday  v.  Y«8t,  G9'^uk«  496i  5d  Pac.  4S2»  holding  t)uLt«  where  no  supersedeas 
bond  was  giren,  limitations  ran  against,  an  action  on  a  replevin  bond,  although 
proceedings  in  error  had  been  taken  by  the  plaintiff  in  replevin;  State  v.  Alex- 
ander, 84  Kan.  393,  114  Pac.  241,  holding  that  an  appeal  from  a  conviction 
did  not  toll  the  statute  of  limitations  as  to  an  action  to  enforce  a  statutory  lies. 

24  KAK.  136,  WHITE  SEWING  BfACH.  CO.  t.  WAIT 

Proceediass  in  aid  of  ezeovtioaL^— Cited  •  in  Honce  v.  Schram^  78  Kan. 
368,  85  Pac.  .535,  holding  that  in  .proceedings  in  aid  of  execution  the  jurisdic- 
tion of  the  district  court  to  i^evie^  the  action  of  the  probate  judge  is  origlaal 
rather  than  appellate, 

24  KAN.  140>  SMITH  ▼.  KOGEBS,  36  AM.  REP.  254 

Smpport  and  servloes  of  .ckild.^«<-Cited  in  Longhofer  y.  Herbel,  83  Kan. 
278,  HI  Pac  483,  holding  that  the  presumption  that  a  minor  living  with  his 
stepfather  is  not  to  be  paid  for  his  services  may  be  overcome  by  proof  of  an  un- 
enforceable contract. 

Cited  in  note  in  53  Am.  Dec.  346,  on  rights,  duties  and  liabilities  of  step- 
parents and  stepchildren ;  in  57  Xa.  R.  A.  729,  on  parent's  duty  to  support  child, 
as  affected  by  child's  interest  in  trust  or  oUter  property. 

24  KAN.  143,  HAYES  ▼.  ROGERS 

County  oomniissioiier— Offioe  not  vaoatedd-^ited  in  Brungardt  t.  Leiker, 
42  Kan.  206,  21  Pac.  1065,  holding  office  of  a  county  commissioner  not  vacated 
by  a  change  in  the  boundaries  of  the  district 

Eleotions—IrreKnlarities.— Cited  in  note  in  90  Am,  St.  Bep.  50,  on  ii^ 
regularities'  avoiding  elections. 

24  KAN.  147,  WERNER  ▼•  EDMISTON 

Quotient  Tordiet.— Cited  in  Kansas  City,  W.  &  N.  W.  R.  Co.  ▼.  Ryan,  49 
Kan.  1,  30  Pac  108,  holding  it  error  to  instruct  the  finding  of  a  verdict  upon 
the  average  theory;  City  of  Ottawa  v.  Gilliland,  03  Kan.  106,  65  Pac  252, 
88  Am.  St.  Rep.  232,  holding  that  a  verdict  arrived  at  by  adding  a  nominal  sum 
to  a  quotient  to  make  the  amount  an  even  number  should  be  set  aside. 

Cited  in  note  in  34  Am.  Rep.  816,  on  verdict  by  chance. 

Motion  for  new  trial.'-Oited  in  St.  Louis  &  S.  F.  R.  Co.  ▼.  Gaston,  67 
Kan.  217,  72  Pac.  777,  holding  that  a  motion  for  a  new  trial  for  newly  dis- 
covered evidence  need  not  be  verified  or  sustained  by  any  affidavit;  Bousman 
V.  City  of  Stafford,  71  Kan.  648,  81  Pac  184,  holding  that  on  the  hearing  of  a 
motion  for  a  new  trial  the  inquiry  is  not  limited  to  matters  known  to  the  ap- 
plicant at  the  time  of  the  filing  of  the  motion.  > 

Subjects  and  titles  of  statutes  and  oidinaaoeflrf««Cited  in  State  t.  Bar- 
rett, 27  Elan.  213,  on  the  invalidity  of  an  act  containing  tvro  subjects,  though 
the  title  is  sufficient  to  cover  both ;  State  v. .  Schweiter,  27  Kan.  489,  holding 
that  aQ  act  pf  1881  to  prphibit  the  manufacture  and  sale  of  intoxicating  liqoon 
is  not  unconstitutional  as  to  title  i^nd  subject;  Jockera  v.  Borgman,  29  Kaa. 
109,  44  Am.  Rep.  625,  holding  the  dramshop  act  constitutional;  Durein  v. 
Pontious,  34  Kan.  353,  8  Pac.  428,  holding  the  prohibitory  Hqnor  law  consti- 
tutional,  its  title  being  sufficient;  Missouri  Pac.  Ry.  Co.  v.  City  of  Wyandotte, 
44  Kan.  32,  28  Pac  950,  holding  that  an  ordinance  containing  two  separate  and 
distinct  subjects  was  void ;  City  of  Wilson  v.  Herink,  64  Kan.  607,  68  Pac  72, 
holding  that  the  subject  o£  the  statute  authorizing  cities  to  prohibit  the  unlavfal 
sales  of  intoxicating  liquors,  etc.,  is  clearly  expressed  in  tiie  title. 

liiability  under  dramsliop  aot.^— Cited  in  Jockers  r.  Borgman,  29  Kan. 
109,  44  Am.  Rep.  625,  holding  that  a  party  is  liable  under  the  dramshop  act 
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if  the  liquor  1b  sold  by  him  or  he  is  the  direct  catiBe,  either  ill  whole  or  in  part, 
of  the  intoxication. 

SiC^t  of  aotion  for  Injiiry  to  a3iot1ier.->Gited  in  note  in  48  Am.  Dec. 
627,  on  actions  for  injuries  to  or  death  of  relatives. 

Joint  wroBsdoor0.F-<3ited  in  note  in  81  Am.  Dec.  731  (par.  1),  on  liability 
of  cotrespassers ;  in  11  Am.  St.  Rep.  907 ;  92  Am.  St  Bep.  878--on  effect  of 
release  to,  or  satisfaction  froiA,  one  joint  wrongdoer. 

24  KAK.  154,  CORBHT  T.  IN8LBE 

Taxes— Undivided  intereSt's.^-Glted  in  Pritchard  t.  Madren,  81  Kan.  38, 
2  Pac.  691,  as  to  redemption  of  undivided  half  of  land  sold  for  taxes ;  Auld  v. 
McAQaster,  43  Kan.  162,  23  Pac.  165,  holdinsr  that  taxes  could  not  be  paid  upon 
an  undivided  interest. 

Same— Inralid  deed.— Cited  in  Shaw  v.  Kirkwood,  24'  Kan.  476,'  holding  a 
tax  deed  to  the  west  half  of  a  tract  of  land  liable  for  taxes  to  be  voidable. 

Distinguished  in  Pierce  v.  Adams,  77  Kan:  46,  93  Pac.  594,  holding  that  a  tax 
deed  void  on  its  face  vested  in  the  grantee  a  lien  for  taxes.  .  - 

24  KAK.  161,  SHEI.BY  t.  JUDD 

Indorser— Den&and  and  notioe.-^-Cited  in  Malott  ▼.  Je>^ett,  1  Kan.  App. 
14,  41  Pac.  674,  holding^  that  a  petition,  not  alleging  demand  and  notioa,  stated 
no 'cause  of  action  against  an  indorser. 

Same-^asisnor  ag  indorser^— Cited  in  note  in  86  L<.  B;  A.  117,  on  assignor 
of  promissory  note  as  indorser. 

Bona  flde  pnroliaaeTs— Matured  paper.— Cited  in'  note  in  46  L.  B.  A. 
803,  804,  806,  on  rights  of  transferee  after  maturity  of  negotiable  paper. 

24  KAN.  167,  DOWKIKO  ▼.  BEEVES 

Settlers  on  pnblie  land— Injitnetion.— Cited  in  Woodruff  v.  Wallace,  3 
OkL  355,  41  Pac.  357,  holding  that  district  courts  may  inquire  into  the  right  of 
possession  as  between  settlers  upon  public  land,  and  may,  by  injunction,  give 
exclusive  i^ssession  to  the  person  successful  in  the  contest  proceedings. 

Stay  pending  motion  to  open  jndsment^— Cited  in  Morrill  v.  Seip,  26 
Ean.  148,  holding  that  the  court  had  power  at  chambers  to  stay  the  sale  until 
an  application  to  open  the  judgment  could  be  heard. 

84  KAH.  17d,  aCEMPRIS,  X.  Si  C.  BY.  CO.  t.  TKOM^SOX 

Aid  to  railWbad*— Conatmotion  and  operation  of  oontraota.— Cited  in 
Travelen'  Ins.  Co.  v.  Mayor,  etc.,  of  Johnson  City,  99  Fed.  663,  40  a  C.  A.  58, 

49  tik  B.  A.  123,  holding  that  the  purchaser  of  city  bonds  issued  for  stock  of  a 
foreign  railroad  company  could  not  recover  from  the  city ;  Southern  Kansas  & 
P.  B.  Co.  V.  Towner,  41  Kan.  72,  21  Pac.  221,  as  to  the  construction  of  a  con- 
tract to  subscribe  for  stock  and  issue  railroad  aid  bonds;  Garden  City,  Gk  &  N. 
It  Oo.  T.  Board  of  Com'rs  of  Scott  County,  82  Kan.  796,  109  Pbc.  664;  holding 
that  a  railroad  company,  having  substantially  complied  with  the  contract,  was 
entitled  to  have  aid  bonds  issued ;   Coos  Bay,  R.  &  B.  R.  &  Nav.  Co.  v.  Nosier, 

50  Or.  547,  ^  Pac  361,  holding  that  failure  to  complete  the  railroad  within  the 
time  specified  did  not  entitle  the  subscriber  to  recover  an  installment  paid ;  Hnnt 
V.  Upton,  44  Wash.  124,  87  Pac.  56,  holding  that  a  subsidy  agreement  between  In- 
dividuala  in  aid  of  the  construction  of  a  railroad  is  not  to  be  strictly  construed. 

Same— Partial  performance— Cited  in  Cincinnati,  S.  &  C.  R.  Co.  v.  Bens- 
ley,  51  Fed.  788,  2  C.  C.  A.  480,  19  L.  IL  A.  796,  holding  that  defendant  was  not 
liable  on  quantum  meruit,  but  its  liability  was  determined'  by  the  subscription 
contract  alone ;  Chicago,  K.  &  W.  R.  Co.  v.  Ozark  Tp.,  46  Kan.  415,  26  Pac. 
710  (in  memorandum  of  trial  judge  set  forth  at  length  in  the  opinion),  on  the 
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questiou  as  to  part  perfoxmance  hf  a  railroad  company  of  the  conditions  annexed 
to  an  issuance  of  aid  bonds. 

Time  mi  of  essenoe  of  oontraot.'^Cited  in  Powers  y.  Rude,  14  OkL  381,  7l> 
Pac  89,  on  time  as  the  essence  of  a  subscription  or  donation  contract. 

24  KAN.  186,  STATE  t.  BOTIiAKB 

Vasiaace— CTideaoe  of  erimea  other  tluot  tlie  one  oharcad.— ^ted  in 
State  V.  Stevens,  66  Kan.  720,  44  Pac.  992,  holding  that  in  criminal  cases  the 
evidence  must  conform  to  the  allegations  of  the  information. 

Cited  in  note  in  62  L.  B.  A.  197,  on  evidence  of  other  crimes  in  criminal  cases. 

Evidenoo  as  to  el&ajraoter.— Cited  in  note  in  14  L.  B.  A.  (N.  S.)  738,  on  evi- 
dence of  specific  instances  to  prove  character. 

24  KAK.  189,  STATE  t.  WILSOH,  36  AM.  REP.  257 
Pxivato  oonnsel  to  assist  state  in  crimiaal  pro8eci&tioB«^-Cited  in  State 

v.  Tighe,  27  Mont.  327,  71  Pac.  3;    State  v.  Smith,  50  Kan.  69,  31  Pac.  784; 

State  V.  Wells,  54  Kan.  161,  37  Pac.  1005;    Reed  v.  State,  2  OIeL  Cr.  589,  10» 

Pac.  1042— holding  that  private  counsel  may  assist  in  the  trial  of  criminal  cases. 
Cited  in  note  in  24  Ia  R  A.  (N.  S.)  566,  on  right  to  complain  because  proseca- 

tioq  is  conducted  or  assisted  b^  unofficial  member  of  bar. 

AdnissiUUty  of  erideaee  ciTea  at  f  onaer  trials-Cited  in  State  v.  Cash- 
ing, 17  Wash.  544,  50  Pac.  512;  Mattox  v.  United  States,  156  U.  S.  237,  15 
Sup.  Ct.  337,  89  L.  Ed.  409— holding  that  testimony  of  a  deceased  witness  given 
on  a  former  trial  was  admissible;  Gilmore  v.  Butts,  61  Kan.  315,  59  Pac  645, 
holding  that  a  copy  of  a  lost  deposition  may  be  read  in  evidence ;  Atchison,  T.  A 
S.  F.  By.  Co.  V.  Osbom,  64  Kan.  187,  67  Pac.  547,  91  Am.  St  Rep.  189,  holding 
that  testimony  given  at  a  former  trial  is  admissible,  where  the  witness  is  beyond 
the  reach  of  process;  State  v.  Nelson,  68  Kan..566k  75  Pac.  505,  1  Ann.  Gas. 
468,  holding  that  the  admission  of  testimony  given  by  an  absent  witness  at  a  for- 
mer trial  of  the  same  case  was  not  error;  State  v.  Stewart,  85  Elan.  404^  116 
Pac.  489,  holding  that  testimony  given  on  the  preliminary  hearing  was  adminible, 
where  the  witness  became  unavailable  by  claiming  his  statutory  privilege  as  the 
husband  of  the  accused. 

Distinguished  in  State  v.  Conway,  56  Kan.  682,  44  Pac.  627,  holding  testimony 
taken  at  former  trial  not  admissible  because  the  witness  was  fai  the  penitentiary. 

Cited  in  note  in  61  Am.  St  Rep.  889,  on  admissibility  of  evidence  of  absent  wit- 
ness in  criminal  trial ;  in  25  L.  R.  A.  (N.  S.)  872,  on  admissibility  ia  criminal  trial 
of  testimony  given  upon  preliminary  examination  by  witnessea  not  available  at 
trial. 

Dyiac  deelar»tioiia.^-Cited  in  State  v.  KnoU,  69  Kan.  767,  77  Pac.  580,  hold- 
ing dying  dedaratiotis  admissible  only  when  made  under  a  sense  of  impending 
death ;  State  v.  Roberts,  28  Nev.  350,  82  Pac.  100,  holding  that  the  declarant  need 
not  have  said  he  was  going  to  die;  Foley  v.  State,  11  Wyo.  464,  72  Pac.  627, 
holding  that,  for  a  paper  to  be  admissible  as  a  dying  declaration,  it  must  hare 
been  read  over  to  the  deceased  and  signed  or  assented  to  by  him. 

Cited  in  notes  in  56  L.  R.  A.  416,  424,  438 ;  86  Am.  St  Rep.  639,  64a--on  ad- 
missibility of  dying  declarations. 

24  KAN.  198,  COBBIN  t.  YOUHG 

TaKation— Actions  to  reeover  taxes.— Cited  in  Board  of  Com'n  of  Staffoid 
County  V.  First  Nat  Banic  of  Stafford,  '48  Kan.  561,  30  Pac  22,  holding  that  an 
action  prescribed  by  the  Civil  Code  would  not  lie  for  the  recovery  of  taxes ;  Board 
of  Com'rs  of  Doniphan  County  v.  Allen,  5  Kan.  App.  122,  48  Pac  887,  hoMing 
that  the  petition  in  an  action  for  taxes  against  an  executor  was  demurrable,  where 
it  did  not  show  the  taxes  could  not  be  collected  in  the  ordinary  wa^. 
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Saate-^otlea  of  tax  ude.— Oited  in  Rassell  t.  Hodson,  24  Kan.  571,  as  an- 
thority  for  holding  that  the  notice  mast  specify  the  place  of  sale  for  delinquent 
taxes;  City  By.  Go.  ▼.  Chesney,  30  Kan.  199,  1  Pac  620,  holding  a  tax  deed 
presnmptiYely  inTalid,  where  the  affidavit  shows  an  insufficient  publication  of  the 
tax  sale  notice;  Richards  v.  Cole,  31  Kan.  205,  1  Pac  647,  holding  a  Uz  sale 
invalid  which  was  made  at  a  place  other  than  that  staled  in  the  notice ;  Walker 
▼.  Boh,  32  Kan.  354,  4  Pac  272,  holding  a  tax  deed  voidable  where  the  notice  did 
not  state  the  place  of  sale ;  Ho£l[man  v.  GroU,  35  Kan.  652,  12  Pac.  34,  holding 
that  failure  to  state  that  the  sale  would  be  at  public  auction  would  render  the  tax 
deed  yoidable. 

Same— Idmltatioiis  onrlns  defeota*— Cited  in  Case  r.  Frazier,  80  Kan.  34S, 
2  Pac  519,  holding  that  alleged  defects  in  the  tax  proceedings  prior  to  the  execu- 
tion of  the  tax  deed  were  cured  by  the  running  of  the  statute. 

SAine— Payment  or  tender  before  Suit.— Cited  in  Pritchard  ▼.  Madren,  24 
Kan.  486,  holding  that  the  owner  could  not  sue  to  quiet  title  without  paying  or 
tendering  the  taxes  paid  by  the  defendant;  Cartwright  v.  MCFaddeh,  24  Kan. 
662,  holding  that  pasnnent  or  tender  of  the  amount  of  the  taxes  paM  is  not  abso- 
lutely necessary  before  suit  to  quiet  title  as  against  the  tax  deed  liolder ;  Wilder 
V.  Cockshutt,  25  Kan.  504,  holding  that  a  mortgagee  could  not  contest  a  tax  certifi- 
cate on  account  of  ill^al  taxes  or  charges  without  having  first  paid  or  tendered 
the  taxes  and  charges  admitted  to  be  legal;  West  t.  Cameron,  39  Kan.  736,  18 
Pac.  894,  holding  tender  of  taxes  paid  not  necessary  in  order  to  maintain  an  ac- 
tion to  set  aside  a  tax  deed  honestly  claimed  to  be  invalid  because  the  land  was 
not  taxable. 

Sum^i  Bight  of  liolder  of  Invalid  tak  title  to  reoonrer  taxea  aaud 
eknrses  paidv— Cited  in  McKeen  t.  Haxtun,  25  Kan.  698,  as  authority  for  af- 
firming a  judgment  quieting  title  in  plaintiff  and  setting  aside  a  tax  deed,  but  ad- 
judging that  plaintiff  reimburse  defendant  for  taxes  and  charges  paid;  Flint  v. 
Douglass,  28  Kan.  414,  holding  that  a  tax  deed  holder,  defeated  in  ejectment,  is 
entitled  to  recover  the  taxes  paid,  together  with  interest  and  costs;  Coonradt  v. 
Myen,  31  Kan.  30,  2  Pac.  858,  holding  that  the  holder  of  a  defective  tax  title 
may,  fn  ejectment,^  recover  the  taxes  paid  and  interest. 

Samo^-Interest  on  taxes  and  e]iarg;es  paid«*-Cited  in  Shaw  y.  Kirkwood,  24 
•Kan.  476,  holding  that  the  unsuccessful  plaintiff  in  a  suit  to  quiet  title  was  en- 
titled to  the  taxes  paid,  together  with  costs  and  interest  at  20  per  cent,  before 
judgment  and  7  per  cent,  on  the  judgment ;  Estes  v.  Stebbins,.  25  Kan.  316,  hold- 
ing that  the  60  per  cent,  interest  upon  a  redemption  from. a  tax  salo  is  constitu- 
tional; Bird  v.  Bels,  83  Kan.  391,  6  Pac.  627,  holding  that  the  awardmg  of  in- 
terest at  20  per  cent,  on  the  amount  of  the  tax  deed  and  subsequent  pajrments  was 
in  accordance  with  the  statute;  Hoffman  ▼.  Groll,  35  Kan.  652,  12  Pac.  84,  hold- 
ing that,  where  a  tax  deed  is  adjudged  invalid,  the  holder  can  recover  interest 
only  at  the  rate  of  7  per  cent,  from  tiie  date  of  such  judgment.    ■ 

Samo— Lien  for  taxes  and  oliarses  paid.— Cited  in  Russell  v.  Hudson,  28 
Kan.  99,  holding  that  it  was  not  error  in  ejectment  to  declare  a  Hen  for  taxes 
paid ;  Belz  v.  Bird,  31  Kan.  139,  1  Pac.  246,  holding  that  plaintiff  in  ejectment 
may,  upon  his  tax  title  being  declared  defective  recover  and  have  a  lien  for  taxes 
paid;  Coonradt  v.  Myers,  32  Kan.  270,  4  p^/./^^^»  holding  that  a  judgment  for 
taxes  paid  was  a  lien  on  the  land,  G^^orcft,.*  **  \>y  w\'^\  Anld  v.  McAllaster,  4R 
Kan.  162,  23  Pac.  165,  holding  that  a  ta^  . ,  ^  \»olde^»  defeated  In  ejectment,  may 
have  a  lien  declared  for  taxes  paid  and  qv   Hl^ 

Same— Iden  in  ease  of  action  to  a^  %tf^^'   i    *^^^  ^^  BusaeU  v.  Hudson, 
28  Kan.  99,  holding  that  Tax  Law  (C^^J        tl****  ISTO,  c.  107,  art  19)  I  1^2, 
does  not  apply  to  actions  to  quiet  titl^   ^^t  y  a^^     W.  T^^*^  ^-  ^*  ^***»  '^^ 
Kan.  240,  86  Pac.  467,  holding  that,  |^5  \     >t0^'^^P^^  «^^^  ^^  ^^*  ^^^^®*  ^^  "^ 
tax  deed  to  quiet  his  title,  the  plalntif  ^        ^'   ^    xC^^t  taxes  pa\d  decreed  a  Wen 
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upon  the  land ;  Sbeaff  ▼.  Hosted,  8  Kan.  App.  271,  55  Pac  507^  boLding  tbat 
the  statute  entitling  the  holder  of  an  invalid  tax  title  to  recover  ta^espaid,  to- 
gether with  costs  and  interest,  does  not  apply  to  actions  to  qniet  title,  but  to  ac- 
tions for  the  recovery  of  lands. 

'BtAtutory  liens  ■  -Bnf orcememt  In  e>qiiity.*-4I^ited  in  Boskowits  v.  Thomp- 
son, 1%4  Gkl.  724,  78  Pac  290,  as  to  the  power  of  a  court  of  equity  to  enforce  a 
lien  created  by  statute. 

Offloers— Territorial  limitatioa  of  a«thority^— Cited  in  note  in  S3  L.  R. 
A.  86,  on  power  of  officials  to  act,  as  determined  by  place  of  performance. 

JBA  XAH.  SOa,  rRAnSR  T.  BEKTOir 

24  KAN.  205,  BOABO  OF  COM'BS  OF  HABVBY  COUNTT  t.  JfUH- 
•  GEBv  Saate  ease  oa  sulMeqveiit  appeal,  24  Kaa.  760 
Baits  im  the  siaiiie  of  the  state.— Cited  in  State  v.  Harrison,  24  Kan.  26S, 
hoIdiniT  that  the  county  attorney  could  sue  in  the  name  of  the  state  on  the  bond 
of  a  county  commissioner;  State  ex  reL  Taggart  t.  Addison,  76  Kan.  699,  92 
Pac.  581,  holding  that  an  action  to  oust  from  office  persons  appointed  in  violation 
of  the  veterans'  preference  law,  may  be  maintained  by  the  state  on  relation  of 
Attorney  General  or  a  county  attorney. 

Ualiility  of  sureties  on  boaA.— Distinguiahed  in  Loper  v.  State,  48  Kan,  540, 
29  Pac.  687,  as  to  the  liability  of  sureties  upon  the  bond  of  a  defaulting  county 
treasurer. 

Sabstitntion  of  parties.— Cited  in  Hudson  y.  Barratt,  62  Kan.  137,  61  Pac. 
787,  holding  that  an  administrator  oould  be  substituted  as  plaintiff  in  an  action 
brought  in  the  name  of  the  state  on  an  executor's  bond;  Service  v.  Fannington 
Sav.  Bank,  62  Kan.  857,  62  Pac  670,  holding  that  the  court  could  permit  the 
■real  owner  of  the  note  and  mortgage  sued  on  to  be  substituted  in  the  place  of  the 
nominal  owtL&ti, 

24  KAN.  211,  Cmr  OF  flOIiOMON  T«  HUGHES 

Jadioial  aotioe.— Cited  in  Ex  parte  Davis,  115  OaL  445,  47  Pac.  258,.  holding 
that  tlie  municipal  eouK  vrill  take  judicial  notice  of  a  municipal  ordinance ;  City 
of  Olathe  v.  Thomas,  26  Kan.  233,  as  to  judicial  notice  of  ordinances;  Smith  v. 
City  of  Emporia,  27  Kan.  628,  holding  that  the  district  court,  on  appeal  from 
police  court,  should  take  judicial  notice  of  the  city  ordinances;  Downing  v.  CSity 
of  Miltonvale,  86  Kan.  7^  14  Pac.  281,  holding  that  the  court  should  have  taken 
judicial  notice  of  the  existence  and  substance  of  the  ordinance  which  the  defend- 
ant was  charged  with  violating ;  Kansas  City,  Ft.  S.  &  6.  R.  Co,  ▼•  Buige,  40 
Kan.. 736,  21  Pad  580,  holding  that  the  court  would  take  judicial  notice  of  the 
fact  that  a  point  two  miles  from  Ft.  Scott  is  within  Bourbon  county ;  Portland 
V.  Yick,  44  Or.  439,  75  P&c.  706,  102  Am.  St  Rep.  633,  holding  that  municipal 
courts,  and  circuit  courts  on  appeal,  would  take  judicial  notice  of  the  journals 
and  records  of  the  common  council;  May  hew  v«  City  of  Eugene,  56  Or.  102,  104 
Pac.  727,  Ann.  Cas.  1912C,  33,  holding  that  the  Supreme  Court  would  take  ju- 
dicial notice  of  the  location  of  the  State  University. 

Distinguished  in  Watt  v.  Jones,  60  Kan.  201,  56  Pac.  16,  holding  that  judicial 
notice  will  not  be  taken  of  municipal  ordinances  in  civil  actions. 

Cited  in  notes  in  89  Am.  Dec  669 ;  49  Am.  Rep.  202— on  judicial  notice. 

Hee'ord  of  prooeediags  of  eity  eovneil.— Cited  in  Goodyear  Rubber  Go. 
T.  City  of  Eureka,  135  CaL  613,  67  Pac.  1043,  holding  that  the  journal  record 
of  the  approval  of  a  contract  by  the  city  council  was  sufficient ;  People  v.  Baima 
20  Colo.  489,  39  Pac.  341,  holding  that  the  record  of  a  meeting  of  a  town  hoard 
showed  a  compliance  with  the  statute  as  to  the  yeas  and  nays  on  the  passage  o^ 
an  ordinance ;    Columbus  Waterworks  Co.  ▼.  City  of  Columbus,  46  Kan.  606,  26 
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Pae.  1046,  h(44big  ihat  %\m  mintttes  of  the  pamage  of  an  ordioance  leyylDg  a  tax 
may  be  corrected  by  mandamos;  McEntire  r.  Williamson,  63  Kan.  275,  65  Pac 
244,  holding  that  it  was  immaterial  that  the  ordinance  levying  the  tax  sought 
to  be  enjoined  was  not  duly  recordad,  whexe  proper  proof  of  its  passage  .waa  made. 

Z4,  KAN.  214,  MUXIKGTOH,  tX  R8 

Cited  in  He  Dossett,  2  Okl.  360,  87  Pac.  106a 

Contempt^Power  to  punish*— Cited  in  State  r.  Jack,  69  Ran'.  887,  76 
Pac.  911,  1  L.  R.  A.  (N.  S.)  167,  2  Ann.  Oas.  171,  holding  that  the  provision 
of  the  anti-trust  law  for  the  preliminary  examination  of  witnesses  is  valid,  and 
will  authorize  contempt  proceedings  against  a  recalcitrant  witness;  In  re  Han- 
son, 80  Ran.  783,  105  Pac.  694,  holding  that  the  probate  court  has  inherent 
power  to  punish  for  contempt  a  witness  who  refuses  to  testify;  In  re  Hughes, 
8  N.  M.  225,  43  Pac.  692,  holding  that  the  publisher  of  a  newspaper  may  be 
punished  for  contempt  in  publishing  an  article  attributing  improper  motives  to 
members  of  the  Supreme  Court;  Burke  v.  Territory,  2  Okl.  499,  37. Pac.  829, 
holding  that  the  power  to  punish  for  contempt  is  inherent  in  all  courts  of  record. 

Cited  in  note  in  117  Am.  St.  Rep.  951,  on  courts,  tribunals,  and  persons  au- 
thorized to  punish  contempts ;  in  36  L.  R.  A.  255,  on  legislative  power  to  abridge 
power  of  courts  to  punish  for  contempt 

Terma  of  oonrtw— Cited  in  Earls  v.  Earls,  27  Kan.  538;  State  v.  Start,  62 
Kan.  Ill,  61  Pac.  394— holding  that  a  judgment- rendered  in  vacation  was  void; 
Cox  V.  SUte  ex  rel.  Wyatt,  30  Kan.  202,  2  Pac.  155,  holding  that  the  commence- 
ment of  a  term  of  court  by  the  regular  district  judge  closed  a  term  being  held 
in  the  same  district  by  a  julge  pro  tem. ;  Ex  parte  Terrill,  52  Kan.  29,  34  Pac. 
457,  39  Am.  St  Rep.  327;  In  re  McClaskey,  2  Okl.  568,  37  Pac.  854-holding 
that  the  nonattendance  of  the  judge  will  cause  the  term  to  lapse;  State  v. 
Rogers,  56  Kan.  362,  43  Pac.  256,  holding  that  the  district  court  may  adjourn 
to  a  time  beyond  the  commencement  of  the  regular  term  in  another  county  of 
the  same  district;  Kingsley  v.  Bagby,  2  Kan.  App.  23,  41  Pac.  991,  defining 
"adjourned  term";  American  Sire  Ins.  Co.  of  Philadelphia  v.  Pappe,  4  Okl. 
110,  43  Pac.  1085,  holding  that,  where  the  probate  court  failed  to  convene  at 
the  time  fixed  by  law,  it  was  not  legally  in  session,  and  judicial  power  could  not 
be  conferred  upon  it  by  consent;  Williams  v.  Struss,  4  Okl.  160,  44  Pac.  273, 
holding  that  but  one  session  of  the  district  court  can  be  held  in  a  district  at 
one  time ;  In  re  Patswald,  5  Okl.  789,  50  Pac.  139,  holding  that,  where  a  district 
judge  left  a  county  while  a  jury  was  deliberating  and  opened  court  in  another 
county  of  the  district,  the  term  of  court  in  the  first  county  terminated  by  opera- 
don  of  law  as  to  the  i>ending  case;  Lookabaugh  v.  Okeene  Hardware  &  Imple- 
ment Co.,  25  OkL  474,  106  Pac.  844,  holding  that  a  term  of  district  court  ex- 
pired by  operation  of  law  by  the  commencement  of  a  term  in  another  county 
of  the  same  district;  Ex  parte  Mingle,  2  OkL  Or.  708,  104  Pac.  68,  holding  that 
the  absence  of  the  district  judge  from  the  county  during  adjournments  before 
final  submission  of  the  case  did  not  deprive  the  court  of  power  to  render  Judg- 
ment ;  Wilson  v.  State,  3  Okl.  Cr.  714,  109  pac.  289,  holding  that  a  lapsed  term 
of  district  court  cannot  be  revived  by  order  ot  ^^^  i^dge. 

Distinguished  in  Stirling  v.  Wagner,  4  \lb.  \,.  5,  31  Pac.  1082,  82  Pac.  1128, 
holding  that  a  term  of  court  in  one  county  ^^^  *  v^  ad)o^^^^  ^<>  ^  ^^7  succeeding 
an  intervening  term  in  another  county  of  ^^^^    ^^  distnct. 

Habeas  eorpva— Contempt  prooee^  ^^e  r'  ted  Vn  "Re  BiW,  32  Kan.  668, 
5  Pac.  39,  49  Am.  Rep.  605,  as  to  revieii^^V  /^^  «  cotyxift  ot  a  comndtment  lor 
contempt  "^^uJP^ 

Same  — Beleaae  of  prlaooaer  afte^         ^a  ^JOVtAd  Vn  nota  in.  ^  Am. 

St  Bep.  187,  on  release  of  prisoner  o^     ^  aI^^^!^«-^^^  indgmBat  and  sen- 


\ 
\ 
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Same  ¥i«ceMhre  jpenteme^i^-^ted  in  note  in  45  Lb  R.  A.  140,  on  effect  of 
excessive  sentence. 

24  KAV.  226,  GBIFFITH8  T.  REIICEBT 

24  KAN.  228,  ATCHISON  A  N.  B.  OO.  ▼•  REECHER 

AseBts—Awthoiiiyd— Cited  In  St  Louis,  Ft.  S.  &  W.  R.  Go.  v.  Grove,  39 
Kan.  731,  18  Pac.  958,  holding  that  the  general  manager  of  a  railroad  had  aa- 
thority  to  direct  the  employment  of  an  attorney;  Union  Pac.  Ry.  Co.  v.  Winter- 
botham,  52  Kan.  433,  34  Pac.  1052,  holding  that  a  railroad  division  superintend- 
ent has  authority  to  employ  physicians  for  injured  employes;  Kansas  City  v. 
Cullinan,  65  Kan.  68,  68  Pac.  1099,  on  the  authority  of  a  general  manager  of 
a  town-site  company  to  sign  a  paving  petition. 

Distinguished  in  Spelman  v.  Gold  Coin  Mining  &  Milling  Co.,  26  Mont  76, 
66  Pac.  597,  55  L.  R.  A.  640,  91  Am.  St  Rep.  402,  holding  that  the  general 
manager  of  a  mining  corporation  was  not  to  be  presumed  to  liave  authority  to 
employ  physicians  for  injured  employes. 

Cited  in  note  in  20  L.  R.  A.  696,  on  authority  to  employ  medical  services  for 
employ^  or  other  person. 

Demurrer  to  evidenee— Cure  of  error.p— Cited  in  Oberlander  v.  Confrey, 
38  Kan.  462,  17  Pac.  88,  holding  that  it  was  in  the  court's  discretion  to  permit 
the  case  to  be  reopened  while  a  demurrer  to  the  evidence  was  being  argued; 
Stephens  v.  Scott,  43  Kan.  285,  23  Pac.  555;  St  Louis  &  S.  F.  R.  Co.  v. 
Lof tis,  25  OkL  496,  106  Pac.  824 ;  Meyer  v.  White,  27  Okl.  400,  112  Pac.  1005- 
holding  that  a  judgment  will  not  be  reversed  for  error  in  overruling  a  demurrer 
to  the  evidence,  where  the  deficiency  in  the  evidence  is  subsequently  supplied: 
German  Fire  Ins.  Co.  v.  Thompson,  43  Kan.  567,  23  Pac.  608,  holding  that  it 
is  not  error  to  open  a  case  for  additional  testimony  after  a  demurrer  to  the 
evidence  has  been  overruled. 

■ 

BCedioal  atteBdaaee  on  injured  senrant^— Cited  in  note  in  4  K  R.  A. 
(N.  S.)  60,  on  duty  to  provide  medical  assistance  for  servant 

24  KAN.  231,  LEONARD  t.  WIIXS 

Reformation  of  instmn&ents«— Cited  in  note  in  65  Am.  St  Rep.  511,  oo 
reformation  of  contracts ;  in  28  L.  R.  A.  (N.  S.)  898,  on  relief  from  mistake  of 
law  as  to  effect  of  Instrument 

24  BLAN.  238,  PARTONTEB  t.  3PRETZ 

Cteneral  and  speoial  Terdiotfl.^-Cited  in  Sevens  v.  Smith,  42  Kan.  250,  21 
Pac.  1064,  holding  that  the  general  verdict  and  special  findings  should  be  har- 
monized, if  possible ;  Mercier  v.  Travelers'  Ins.  Co.  of  Hartford,  Conn.,  24  Wash. 
147,  64  Pac.  158,  holding  that  a  special  verdict  against  plaintiff  on  immateiial 
allegations  was  not  inconsistent  with  a  general  verdict  in  his  favor. 

24  KAN.  242,  CENTRAL  BRANCH  UNION  PAC.  B.  CO.  t.  NICHOLS 

Evidenoe  of  T»lne^— Cited  in  St  Louis  &  S.  F.  Ry.  Co.  v.  Dudgeon,  28 
Kan.  283,  holding  that,  in  an  action  for  killing  a  cow,  all  evidence  of  her  good 
qualities,  affecting  ber  value,  was  admissible. 

24  KAN.  246,  KING  ▼.  AtTLTMAN 

Chattel  mortsaeee— Description  of  property.— Cited  In  Oriffitlis  r. 
Wheeler  &  Barber,  31  Kan.  17,  2  Pac.  842 ;  Schmidt  v.  Bender,  39  Kan.  437, 
18  Pac.  491 ;  Interstate  Galloway  Cattle  Co.  v.  McLain,  42  Kan.  680,  22  Pac, 
728 ;  Scrafford  v.  Gibbons,  44  Kan.  533,  24  Pac.  968— holding  description  in  chat- 
tel mortgage  sufficient,  though  imperfect;  Mumper  v.  Kelley,  43  Kan.  256,  23 
Pac.  558,  holding  that,  where  the  description  in  an  instrument  is  partly  true  and 
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partly  false,  ft  will  genexally  be  held  valid  and  eafor^ed  without  .veformation ; 
Rudolph  T.  National  Live  Stock  GommiBaioii  Co.,  76  Kan.  789,  d2  Pac.  1103, 
holding  that  the  aufficiency  of  the  description  to  identify  the .  mortgaged  cattle 
was  for  the  jury;  Shattuck  v.  Hall,  8  Kan.  App.  374,  42  Pac  UOl,  holding  a 
chattel  mortgage  not  void  because  of  a  misdescription  in  the  number  of  the  sec- 
tion of  land  upon  which  the  mortgaged  wheat  was  growing;  Smith  Premier 
Typewriter  v.  Grace,  28  Okl.  844,  115  Pac  1019,  holding  the  description  of 
typewriters  in  a  vendor's  title  note  to  be  sufficient 

Distinguished  in  Tootle,  Hanna  &  Co.  v.  Lyster,  26  Kan.. 689,  holding  that  a 
chattel  mortgage  on.  a  stock  of  goods  was  void  for  uncertainty  of  description. 

Cited  in  note  in  14  Am.  St  Rep.  245,  on  sufficiency  of  description  of  mortgaged 
chattels.     * 

24  KAK.  250,  STATE  t.  STEWART 

AmmitSMuakmaktm  of  evror  not  arsnod^— Cited  in  Oklahoma  City  v.  McMaster, 
12  OkL  570,  78  Pac  1012,  holding  that  errors  assigned,  but  not  argued,  will  be 
deemed  abandoned. 

Iimroeny^-SidEoienoy  of  ovldeaeo^— Cited  in  State  v.  Mumfoid,  70  Kan. 
858,  79  Pac  669,  holding  the  evidence  sufficient,  thoui^  not  strong,  to  sustain 
a  conviction  of  grand  larceny. 

24  KAir.  252,  STATE  t.  OVTEKUHST 

Improper  arsioiieiit  of  counseL^Cited  in  State  v.  Tordi,  90  Kan.  221, 
2  Pac  161,  holding  that  a  judgment  would  not  be  reversed  because  of  slightly 
improper  aigument,  not  objected  to  at  the  time;  State  v.  Baker,  57  Kan.  541, 
46  Pac.  947,  holding  that  it  was  prejudicial  error  to  permit  counsel  to  use  abusive 
language  without  admonition  or  instruction;  State  v.  Hinkley,  81  Kan.  888, 
106  Pac.  1068,  holding  that  abusive  argument  was  not  such  as  to  deprive  ac- 
cused of  a  fair  trial ;  State  v.  Shelton,  B  Kan.  App.  662,  49  Pac  702,  holding 
that  the  court  should  have  prevented  counsel  from  abusing  the  accused  in  argu- 
ment. 

Cited  in  note  in  46  I*  R«  A.  644,  659,  on  reversal  of  conviction  because  of 
unfair  or  irrelevant  argument  or  statements  by  prosecuting  attorney. 

24  KAH.  255,  BOABB  OF  COITBS  OF  MABIOK  COtJlITT  ▼.  BXOOS 

Muaioipal  eorporatlows.  Cited  in  Travelers'  Ins.  Co.  v.  Oswego  Tp.,  59 
Fed.  58^  7  C.  C.  A.  669,  as  to  status  of  townships;  Freeland  v.  Stillman,  49  Kan. 
197,  30  Pac  235— holding  that  the  term  "municipal  corporation"  does  not  em? 
brace  school  districts;  Rathbone  v.  Hopper,  57  Kan.  240,  45  Pac  610,  34  L.  R. 
A.  074  (specially  concurring  opinion),  as  to  distinction  between  municipal  cor- 
porations and  quasi  corporations,  and  holding  that  a  township  is  a  municipal  cor- 
poration. 

8«mo— IdaMllty  for  torts<— Cited  in  Madden  v.  Lancaster  County,  65  Fed. 
188»  12  C.  C.  A.  566,  holding  that,  before  the  passage  of  a  statute  imposing  lia- 
bility, Nebraska  counties  were  not  liable  for  injuries  from  defective  highways; 
Board  of  Com'rs  of  El  Paso  County  v.  Bish  18  Colo.  474,  33  Pac  184,  holding 
counties  not  liable  for  injuries  from  defective  ^^^S^^*  Q^^^^  '^-  ^*  Sheehan, 
48  Kan.  620,  29  Pac  1084,  holding  a  to^^^v  .  ^p  not  Mble  because  of  failure  to 
put  up  high- water  marks  in  a  stream;  l>  .^jr  T^.  "V-  TeUer,  57  Kan.  798,  48 
Pac  134,  57  Am.  St.  Rep.  355,  as  to  th^  ^^6^^  ^t  tYie  statute  giving  a  right  of 
ArtioTi  aflfftinst  townahins  for  iiiinri»fl  fi*/v^       ts.  «<*/»Cv      _  vi.VwA'vn*   'Rc^ck  Island  Lium- 


providing;    Williams  v.  Board 
Pac  1046,  holdbag  a  county 
negligence  of  a  county  officer 
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228,  01  Pac  OSy  holding  a  county  not  liable  for  damages  to  land  from  the  re- 
moval of  a  highway  bridge;  Board  of  Oom'rs  of  Shawnee  County  v.  Jacobe,  79 
Kan.  76,  99  Pac.  817,  21  U  R.  A.  (N.  S.)  209,  holding  a  county  not  liable  for 
an  overflow  caused  by  a  bridge  which  was  not  defective  within  the  meaning  of 
the  1901  statute  making  counties  liable  in  certain  cases;  Board  of  Com'n  of 
Kearny  County  v.  Williams,  8  Kan.  App.  850,  60  Pac.  1045,  holding  a  county 
not  liable  for  the  burning  of  a  building  leased  by  it;  James  v.  Trustees  of  Wells- 
ton  Tp.,  18  Okl.  56,  90  Pac.  100,  13  Ia  R.  A.  (N.  8.)  1219,  11  Ann.  Cas.  938, 
holding  townships  not  liable  for  injuries  from  defective  highways;  Templeton 
V.  Linn  County,  22  Or.  313,  29  Pac.  795,  15  L.  R.  A.  730,  holding  a  county  not 
liable  for  injuries  from  a  defective  highway. 

Distinguished  in  Board  of  Com'rs  of  Wyandotte  County  ▼.  City  of  Wyandotte, 
29  Kan.  431»  holding  that  the  county  commissioners  should  appropriate  money 
to  repair  a  bridge  in  a  city  of  the  second  class. 

Cited  in  note  in  89  Ll  IR  A.  49,  on  liabilities  of  counties  for  torts  and  negli- 
gence. 

24  KAH.  259,  IXETOHEBr  t.  WOBMnTOVOK 

Xilmltatioiui.— Cited  in  Thompson  v.  Meredith,  28  Kan.  635,  as  authority  for 
affirming, the  ruling  below;  Harris  v.  Calvert,  2  Kan.  App.  749,  44  Pac  25,  hold- 
ing that  an  action  on  a  guardian's  liability  was  barred  by  limitations. . 

Estates  of  deoe«leiLts.-43ited  in  Sarver  v.  Beal»  36  Kan.  555,  13  Pac  743, 
as  to  the  descent  and  distribution  of  the  estate  of  a  decedent  under  the  laws  of 
1862;  Head  v.  Spier,  66  Kan.  386,  71  Pac.  833,  holding  that  heirs  take  their 
share  subject  to  existing  equities  in  favor  of  the  estate;  Brown  v.  Baxter,  77 
Kan.  97,  94  Pac  155,  574,  holding  that  the  legal  title  to  the  personal  property 
of  an  intestate  passes  to  an  administrator,  when  appointed,  to  enable  him  to  pay 
the  debts  of  the  estate. 

Cited  in  note  in  12  Am.  St  Rep.  83,  on  succession  to  estates  of  intestates;  in 
112  Am.  St  Rep.  1025,  on  liability  of  heir  or  devisee  for  debt  of  ancestor. 

24  KAN.  266,  ATCHISON,  T.  A  8*  T.  B*  CO.  t.  aSELET 

Bailroads— 'KtlUiiK  aabnals.— Distinguished  in  Union  Pac  Ry.  Co.  v.  Har- 
ris, 28  Kan.  206,  holding  the  evidence  sufficient  to  sustain  a  verdict  that  an  animal 
was  killed  in  the  operation  of  a  railroad. 

24  KAN.  266,  SHADWEIX  ▼•  HAMILTON 

24  KAN.  267,  MINNIS  ▼.  JOBBAN 

24  KAN.  268,  STATE  ▼•  HARBISON 

Anthority  to  oonstmot  county  bwlldliigs  aad  improremeatsw— Oted  in 

Pauly  Jail  Bldg.  &  Mfg.  Co.  v.  Board  of  Com'rs  of  Kearny  County,  68  Fed. 
171,  15  C.  C.  A.  351,  holding  that  the  county  commissioners  could,  without  a  vote 
of  the  electors,  contract  for  the  erection  of  jail  cells;  Johnson  v.  Board  of  Gom'rs 
of  Wilson  County,  34  Kan.  670,  9  Pac.  384,  holding  that,  where  county  commis- 
sioners have  no  legal  power  to  do  an  act,  they  cannot  plead  good  faith  after  they 
have  acted,  and  such  commissioners  cannot  erect  permanent  buildings  without  be- 
ing authorized  by  an  election,  though  the  county  has  a  surplus  fund. 

Review  of  qnestioas  of  faot^—Cited  in  State  ex  reL  Bradford  v.  Board  of 
Com'rs  of  Harper  County,  43  Kan.  195,  23  Pac.  101,  holding  that  without  the 
whole  testimony  the  Supreme  Court  could  not  determine  whether  the  improTe- 
ment  was  a  permanent  county  building  or  a  mere  repair  of  an  existing  buildinS' 
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24  JEAK.  278,  liAUEB  ▼.  IiIVIinMi 

Appeal  and  •vros^-Svillloiea&oy  of  re«ord«-<Oited  in  Raper  ▼.  Blair,  24  Ean. 
374,  aB  autliority  for  holding  that  the  objections  taken  to  the  record  could  not 
prevail;  Eckert  y.  McBee,  25  Kan.  706,.  holing  that  a  jodgment  could  not  be 
reyersed  upon  a  mere  bill  of  exeeptionB  not  certified  to  as  a  full  transcript; 
State  ▼.  Land,  28  Kan.  280,  holding  that  a  criminal  case  appealed  by  the  defend- 
ant could  not  be  reversed,  where  there  was  no  certificate  of  a  full  transcript; 
State  Y.  Nickerson,  80  Kan.  645,  2  Pac.  654,  holding  that  a  bill  of  exceptions, 
certified  to  as  containing  true  and  correct  copies  of  the  information,  etc.,  should 
be  treated  as  a  transcript;  State  ▼.  Cash,  36  Kan.  623,  14  Pac.  283,  holding 
that  a  transcript  of  the  evidence  only  is  insufficient  on  appeal  in  a  criminal  case; 
State  V.  Prater,  40  Kan.  15,  19  PaCw  358,  holding  that  the.  decision  in  a  criminal 
case  could  not  be  reviewed,  where  the  certificate  to  the  transcript  failed  to  show 
that  the  record  was  a  full  and  complete  transcript  of  all  the  proceedings;  State 
V.  Plum,  49  Kan.  679,  31  Pac.  306,  holding  that  a  paper  filed  in  a  criminal  case 
cannot  be  considered  as  a  transcript,  unless  certified  to  as  a  full  transcript;  State 
y.  Myers,  54  Kan.  206,  38  Pac  296,  as  authority  for  holding  the  certificate  to  the 
transcript  to  be  sufilcient;  Abel  v<  Blair,  3  Okl.  399,  41  Pac.  342,  holding  that 
copies  of  pleadings,  findings,  and  conclusions  could  not  be  treated  as  a  transcript, 
where  the  clerk  of  the  district  court  had  not  certified  to  them  as  being  true  and 
correct  copies  of  the  originala;  Board  of  Com'rs  of  Logan  County  v.  Harvey,  5 
Okl.  468,  49  Pac.  1006,  holding  that  questionB  presented  by  a  "case-made,"  certified 
to  as  a  transcript  of  the  record  were  reviewable,  though  there  was  no  sufficient 
service  of  the  document  as  a  case-made;  Bradford  v.  State,  3  Okl.  Or.  367,  106 
Pac  685,  holdtng  that,  where  the  case- made  or  transcript  does  not  contain  the 
Judgment,  the  appeal  will  be  dismissed. 

24  KAN.  278,  WATTS  y.  OOOK 

Adnlniatration  sales— Special  bond^— Cited  in  Howbert  v.  Heyle,  47  Kan. 
58,  27  Pac  116;  Hughes  v.  Goodale,  26  Mont.  93,  66  Pac.  702,  91  Am.  St.  Rep. 
410— holding  that  failure  to  require  a  special  sale  bond  of  a  guardian  did  not  ren- 
der his  sale  void;  Higgins  v.  Reed,  48  Kan.  272,  29  Pac.  389,  holding  that  failure 
to  require  an  additional  bond  did  not  render  void  a  sale  of  real  estate  by  an  ex- 
ecutrix; Hunt  V.  Insley,  56  Kan.  213,  42  Pac.  709,  holding  that  a  mortgage  given 
by  A  guardian  was  not  void  because  of  his  failure  to  give  bond. 

Cited  in  note  in  33  L.  R.  A.  761,  on  necessity  of  bond  by  guardian  to  make 
acts  valid;  in  61  Am.  Dec.  233  (par.  3),  on  failure  to  give  additional  bond  to  sale 
of  realty. 

Cited  ID  Morris  v.  Shew,  29  Kan.  661  (related  case). 

Jndleial  prooeedins*— Honjurisdictional  defects^— Cited  in  Walker  v. 
€roldsmith,  14  Or.  125,  12  Fac.  537,  on  the  proposition  that,  where  jurisdiction 
attaches  judicial  proceedings  are  not  rendered  void  by  mere  errors  and  irregu- 
larities that  might  have  been  corrected  on  appeal. 

24  KAK.  280,  BUUR  ▼.  SHEW 

Repleviar— Property  In  onstodla  legls,«i<3ited  In^Karr  v.  Btahl,  75  Kan. 
387,  89  Pac.  669,  holding  that  the  owner  ^f  property  taken  from  him  pursuant 
to  a  void  ordinance  could  not  replevin  sa^^,   Qoodwi  v.  Sutbeimer,  8  Kan.  App. 
212,  65  Pac  486,  holding  that  one  can  ^^   '      ^eco^w  exempt  property  from  an 
officer  without  filing  an  affidavit  or  giving    ^  t^       «l^  bond. 

ProoeediAgs  on  Bjaidmj,F-Cited  it^     \  X^^      ^,  She^i  29  Kan.  661,  holding 
that  a  service  of  attachment  process  q^  ^    Afi      L  -void,  and  service  of  an  alias 
writ  on  Monday  did  not  cure  the  illeo^^  ^^   A^^  \  eernee  ol  tb«  original  writ; 
City  of  Parsons  v.  Lindsay,  41  Kan.  ^^v  WA^    0%3:i,  ^  L.  iL  A.  65&,  13  Am. 
St.  Rep.  290,  holding  that  a  judgmBnf^  ^^\v    ^^€^^  S^^  ^  ^^^^ 
V.24  K.NOTBS— 2  V^^W..-!   Y  ^^ 
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24  ;KAK.  284,  BENKETT  ▼.  WOLVEKTOH 

Absolute  d««d  ••  mortsace^-CJited  in  R.  L.  McDonald  d&  Co.  t.  KeHogg, 
30  Kan.  170,  2  Pac  607,  holding  that  a  deed  given  as  aecurity  only  is  a  mort- 
gage; First  Nat  Bank  of  Peoria,  BL,  y.  Jaffray,  41  Kan.  604,  21  Pac  242,  holding 
that  all  courts  may  inquire  into  whether  a  conveyance  is  absolute  or  merely  as 
security;  Reeder  ▼.  Qorsuch,  55  Kan.  553,  40  Pac.  807,  holding  that  a  deed  is  a 
mortgage  in  effect  only  when  both  parties  so  intend;  Hubbard  t.  Cheney,  76 
Kan.  222,  01  Pac.  793,  123  Am.  St  Rep.  120,  holding  parol  evidence  admissible 
to  show  that  a  deed  was  intended  as  a  mortgage;  Barnes  v.  Crockett,  4  Kan. 
App.  777,  46  Pac.  907;  Barnes  v.  Crockett,  5  Kan.  App.  4S»  46  Paa  097->holding 
evidence  aliunde  the  instrument  admissible  to  show  that  a  deed  was  intended  as 
a  mortgage;  Stith  v.  Peckham,  4  Okl.  254,  46  Pac  664,  holding  that  it  was 
proper  for  a  party  to  show  that  a  deed-  was  given  as  security  for  a  debt 

24  KAN.  291,  GBAVE8  T.  BUTCHER 

Orders  not  oonolnslTtf.— Cited  in  Board  of  Com'rs  of  Lyon  County  t.  Ser- 
geant, 24  Kan.  572,  holding  that  an  order  of  the  county  commissioners  correcting 
a  personal  property  assessment  was  not  conclusive;  Rathbone  v.  Sterling,  25 
Kan.  444,  holding  that  the  awafd  of  the  commissioners  did  not  conclude  the  rights 
•f  one  who  was  continuously  in  the  actual  possession  and  occupancy  of  lots  of  a 
town  site  entered  by  the  probate  Judge;  Goodin  r.  Newcomb,  6  Kan.  App.  4314 
40  Pac.  821,  holding  an  assignee  not  bound  by  notice  of  a  trial  of  the  right  to  the 
property  attached. 

24    KAN.    298,    QUIQUST    ▼.    BOARD    OF    OOM'R8    OF    SUIIHEB 
COUNTY 

Covnty  prinHag.— Cited  in  Wren  v.  Board  of  Com'rs  of  Nemaha  County,  24 
Kan.  301,  holding  that  the  county  commissioners  may  designate  the  paper  in  which 
the  delinquent  tax  list  shall  be  published ;  Genthner  v.  Lewis,  24  E[an.  300,  hold- 
ing that  for  advertising  land  in  a  delinquent  tax  list  a  county  cannot  collect  a 
larger  sum  than  it  pays  the  publisher;  Hapgood  v.  Morten,  28  Kan.  764,  holding 
a  tax  deed  invalid  where  the  county  treasurer  Included  a  f^  of  25  cents  for  pub- 
lishing notice  of  sale ;  Board  of  Com'rs  of  Harper  County  v.  State  ex  rel.  Beebe, 
47  Kan.  283,  27  Pac.  097,  holding  that  the  boards  of  county  commissioners  have 
exclusive  control  over  county  printing;  Glenn  v.  Stewart,  78  Kan.  605,  07  Pac. 
863,  holding  that  a  tax  deed  is  not  defective  upon  its  face,  though  the  considera- 
tion stated  can  be  accounted  for  only  by  assuming  that  the  price  paid  for  the 
publications  was  less  than  the  statutory  maximum. 

Contraot*— Rigkts  on  partial  performaaoed-^ited  in  Richardson  Ma- 
chinery Co.  V.  Swartzel,  70  Kan.  773,  70  Pac.  660,  holding  that,  where  a  company 
annulled  an  agency  contract,  it  could  not  set  up  such  contract  to  defeat  the  agent 
in  his  action  for  the  value  of  the  work  done;  Limerick  v.  Lee,  17  Okl.  165,  87 
Pac.  850,  as  to  the  right  of  a  party  to  recover  on  quantum  meruit  for  partial  pei^ 
formance. 

Distinguished  in  Modell  Tp.  of  Norton  County  v.  BUng  Iron  Bridge  ft  Mfg* 
Co.,  2  Kan.  App.  237,  41  Pac.  1059,  holdiDg  that  no  liability  arose  to  pay  for 
mere  unaccepted  partial  performance  of  a  contract  to  furnish  labor  and  material. 

Resoissioa*— Cited  in  note  in  30  L.  R.  A.  53,  on  right  to  rescind  or  abandon 
contract  because  of  other  party's  default. 

24  KAK.  301,  \7REN  t.  BOARB  OF  COBTBS  OF  KEMAHA  COTTHTT 

Power  to  deslKiiate  ollloial  newspaper*— Cited  in  Sheldon  v.  Board  of 
Com'rs  of  Butler  County,  48  Kan.  356,  20  Pac  750,  Id  Lw  R.  A.  257 ;  PetOlon 
V.  Board  of  Com'rs  of  Ford  County,  5  Kan.  App.  704,  48  Pac.  1002— holding  that 
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tha  board  of  cODnt?  conutfaitoaen  ma;  d«mffiiate  Uie  pap«r  in  which  the  delln- 
qneat  tax  listH  ah&ll  appMtr. 

atatntM—OoxutrttattMt.— Cited  in  Bland  t.  JackBon,  51  Kan.  496,  33  Pac. 
296,  holding  that  the  court  must,  if  possible,  harmoDize  the  pTovisiona  ol  a  statute; 
Cherokee  ft  Plttsbnrjc  Coal  &  Miatng  Co.  t.  Board  of  Com'ra  of  Crawford  Coun- 
tr,  71  Kan.  276,  80  Pac.  601,  holdiog  that  a  statute  providing  for  the  taxation  of 
minerala  should  be  constmed  as  a  part  of  the  general  tax  law ;  Stats  t.  Wilson. 
73  Kan.  834,  60  Pac.  639,  84  Pac  737,  U7  Am.  St  Rep,  479,  holding  that  two 
acta  relatint  to  the  same  general  snbjectrtt^Bt  be  construed  together. 

Smaie-K«pa«I  br  ImpUoatloB.— Ci!te|r  in  Re  Rich,  10  Kan.  App.  280,  62 
Pac  71S,  OS  to  repeal  br  impllcetlon,  andholding  that  a  police  Judge  caonot  try 
an  accusation  tot  Indirect  contempL 

24  KAH.  a09,  OENTHNEB  t.  liEWIB 
Tajc  dead— Excess  or  defiolenoy  in.  Bt*t«iB«nt  of  t«>es  *mA  obBrses.— 

Cited  in  Hspgood  v.  Morten,  28  Kan.  764,  holding  that  a  tax  deed  was  invsUd, 
where  excessive  sums  were  intentionally  included  within  the  amount  for  which  the 
land  was  sold  ;  Harris  v.  Gurran,  32  Kan.  580,  4  Pac  1044,  holding  a  tax  deed 
Tofdable  where  the  whole  of  the  printer's  legal  fee  was  (Charged,  and  only  20  per 
cent  of  the  amount  paid  the  printer;  Fox  r.  Cross,  89  Kan.  350,  18  Pac.  800; 
Douglass  T.  Walker,  5T  Kan.  328,  46  Pac.  318— holding  that  a  tax  deed  was  void, 
where  the  consideration  named  included  a  fee  for  printing  the  sale  notice,  and 
tbe  printer's  affldarit  had  not  been  transmitted  to  the  county  treasurer  within  the 
time  r^uired  by  law;  Ireland  v.  George,  41  Ksn.  761,  21  Pac.  776,  holding  that 
a  tax  sale  for  one  cent  leas  than  the  legal  amonnt  was  not  invalid ;  Oriffith  t. 
Richards,  64  Kan.  257.  67  Pac  846,  holding  that  a  tax  sale  for  SO  cents  more 
than  the  amount  of  actual  delinquency  is  at  least  voidable ;  Qlenn  t.  Stewart, 
78  Kan.  605.  97  Pac.  863 ;  Troyer  v.  Beedy,  79  Kan.  502,  100  Pac  476— holding 
that  a  slight  unintentional  error  in  coini>utation  does  not  render  a  tax  deed  void; 
Maogum  v.  Stsdel,  84  Kan.  668,  114  Pac.  865,  holding  a  Us  deed  void  on  its  face 
which  recited  a  consideration  in  excess  of  the  amount  legally  chargeable. 

Same— Proteotad  frans  lAipeMtlmiMtt.— Cited  Id  Wilder  v.  Cockshutt,  2D 
Kan.  604,  as  to  a  tax  deed  regular  on  its  face  being  protected  from  Impeachment 
by  evidence. 

24  KAIT.  818,  OOOMRADT  t.  HTEKB,  Baiue  e*ae  on  anbsettneBt  «p- 
PmOb,  28  Kui.  211|  31  KMt.  30,  2  Pu.  86S)  SZ  Kslb.  270,  4  Pao. 
3B9 

M  KAK.  814,  KIBKPATBICK  ▼.  TIOKEBB 

Zaeotlons^^ited  in  State  ex  rel.  Bradford  r.  Harwood,  S6  Kan.  236,  13  Pac. 
212,  as  to  the  legality  of  the  polls  organized  for  a  connty  seat  election,  and  hold- 
ing that  the  poll  last  organized  was  the  legal  one. 

Cited  in  note  in  90  Am.  St  Rep.  62,  63,  on  inegalaHtiei  avoiding  election*. 

2«  KAH.  8S3,  ULWBJBITOE  ft  T.  RT.  QO.  ▼•  HOOHE 

JodsiMMit  in  eovdamBBtlon  procae^  ^H,— Olted  in  Kansas  City,  B.  &  8. 
R,  Co.  T.  Merrill,  26  Kan.  421.  holding  Tt*^  tte  W>iirt  coii\d  not  authorise  the 
collection  of  damages  In  condemnation  Djv^*  iiaRS  *'  eiecntlon  against  the  rail- 
road company ;  Wichita  A  W.  R.  Co.  t,  ^'^e6*^  sft  Kan- 104, 16  Pac.  T5,  holding 
that  It  was  error  to  render  a  personal   1  '  ^n  Bppea\  from  ttie  award  of 

damages  for  the  right  of  way  approppo  >*     -^^orVta,  ^.  *  8-  ^J-  '^'*-  '" 

Herley.  46  Kan.  685,  26  Pac  23,  JioJ^j  ^  ^*    taipntnt  lot  compensation  in 

eondemnation  proceedings  can  be  only     ^\  'it       ^^t  AaO*se*.  wh>A  cannot  be  en- 
forced by  execution;  Florence,  E.  D.  ^^^  k  *^  ±i  *  U*--  ^  Ufiej.  8  Kan-  *^W-  B88, 


\/i- 
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43  Pac.  857,  as  to  the  jadgment  to  be  rendered  on  an  appeal  from  -the  award  of 
the  commissioners  appointed  in  condemnation  proceedings* 

24  KAN.  328,  TOUSLEY  t.  GAUBKA  MINING  «  SMEI.TING  CO. 

ReaerDAtioA  In  srant  to  the  pu1iUo«-pC:ited  in  Wood  v.  National  Water 
Works  Go.  of  New  York,  33  Kan.  590,  7  Pac.  233,  holding  that  a  proprietor's  res- 
ervation, limiting  the  interest  granted  in  the  streets  and  alleys  to  the  mere  right 
to  travel  over  the  same,  was  void. 

Minerals  under  Ue^waya.— Cited  in  note  in  8  L.  R.  A.  (N.  S.)  424,  oa 
right  to  mineral  under  surface  of  street  or  highway,  where  fee  la  in  public 

24  KAN.  334,  ANGELA  ▼.  MABTIN 

Judsments— Bormanoy  and  reTivor.— Cited  in  Beall  v.  City  of  Leaven- 
worth, 34  Fed.  113,  as  to  the  time  within  which  a  judgment  may  be  revived 
which  has  become  dormant  subsequent  to  the  death  of  the  owner;  Brockaway  v. 
Oswego  Tp.,  40  Fed.  612,  holding  that  a  dormant  judgment  against  a  town  may 
be  revived ;  Dempsey  v.  Oswego  Tp.,  51  Fed.  97,  2  C.  C.  A.  llO ;  Beadles  v.  Fr)', 
15  Okl.  428,  82  Pac.  1041,  2  L.  R.  A.  (N.  S.)  855— holding  that  a  judgment  against 
a  municipality  was  barred  where  no  execution  waa  issued  thereon  for  five  ^ears 
and  it  was  not  revived  within  one  year  after  becoming  dormant;  Wenner  v. 
Board  of  Education  of  City  of  Perry,  25  Okl.  515,  106  Pac.  821,  holding  that 
judgments  against  school  districts  become  dormant  if  execution  is  not  issued  with- 
in five  years;  Lindgren  v.  Gates,  26  Kan.  135,  holding  that  a  dormant  judgment 
.of  a  justice  of  the  peace  cannot  be  revived  in  the  district  court  upon  a  transcript 
thereof  filed  with  the  district  clerk;  Gruble  v.  Wood,  27  Kan.  535,  holding  that 
an  order  of  revivor  made  without  notice  or  consent,  is  void ;  Myers  v.  Kotbman, 
29  Kan.  19;  Bradford  ▼.  Central  Kansas  Loan  &  Trust  Co.,  47  Kan.  587,  2S 
Pac.  702 ;  Neal  ▼.  Le  Breton,  14  OkL  538,  78  Pac.  376 ;  Glazier  ▼.  Heneybuss,  19 
Okl.  316,  91  Pac.  872->holding  that  ia  dormant  judgment  cannot  be  revived  with- 
out consent,  unless  application  therefor  be  made  within  one  year  after  it  becomes 
dormant;  Baker  t.  Hummer,  31  Kan.  325,  2  Pac:  808,  holding  that  an  action 
can  be  maintained  on  a  dormant  domestic  judgment  if  commenced  within  one  year 
after  the  judgment  is  dormant;  Tefft  v.  Citizens'  Bank,  36  Kan.  457,  13  Pac. 
783,  holding  that  an  order  of  revivor  made  after  the  expiration  of  the  year  was  a 
nullity ;  Israel  v.  Nichols,  Shepard  ft  Co.,  37  Kan.  68,  14  Pac.  438,  holding  that 
the  Civil  Code  provisions  for  the  revival  of  judgments  apply  to  a  judgment  ren- 
dered before  a  justice  of  the  peace,  where  such  judgment  has  not  been  transferred 
to  the  district  court ;  Mawhinney  v.  Doane,  40  Kan.  681,  20  Pac.  488,  as  to  time 
within  which  a  judgment  may  be  revived  and  the  insufficiency  of  a  summons  to 
meet  the  requirements  of  a  notice  to  revive;  SmaUey  v.  Bowling,  64  Kan.  818, 
68  Pac  630,  holding  that  no  action  can  be  maintained  upon  a  domestic  judgment 
more  than  six  years  after  its  rendition  without  issuance  of  execution  or  revivor. 

San&e— EfPect  of  revlTor.— Cited  in  Manley  v.  Mayer,  68  Kan.  377,  75  Pac 
550,  1  Ann.  Cas.  825,  holding  that  the  revivor  of  a  judgment  which  became  dor- 
mant by  the  death  of  a  party  restores  it  for  five  years  without  execution. 

24  KAN.  337,  STONE  T.  BOONE 

Action  against  copartner  for  oontribution.— Cited  in  Palm  y.  Poponoe, 
60  Kan.  297,  56  Pac.  480,  holding  that  action  against  a  copartner  for  contriba- 
tion  cannot  be  maintained  until  after  an  accounting  or  settlement. 

Attao]inient.^-Cited  in  Rullman  v.  Hulse,  33  Kaiu  670,  7  Pac  210,  holding 
that  an  order  of  attachment  should  not  have  been  issued  against  a  defendant  in 
a  county  in  which  he  was  not  rightfully  sued ;  Travelers'  Ins.  Co.  v.  Stuckl,  4 
Kan.  App.  424,  46  Pac  42,  holding  that  an  attachment  in  a  suit  for  damages  for 
refusal  or  neglect  to  release  a  mortgage  should  have  been  dissolved,  where  the 
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vefdsal  or  neglect  to'  release  oecttrred  outalde  the  etate;  Kjdd  ▼.  Seifert,  11  Okl. 
S2,  65  Pac.  d31,  holding  that  attadiment  would  lie  against  a  noaresident  defend- 
ant in  an  action  for  damages  from  a  tort  committed  within  Oklahoma  Territory ; 
Bingham  v.  Keylor,  19  Wash.  555.  53  Pac.  729,  holding  that  attachment  may  is- 
sae  in'  an  equitable  action  brought  to  recover  a  specified  sum  of  money. 

Bimre  dedaUi.— Cited  In  Oliesney  v.  McOlintock,  61  Kan.  94,  6&  Pac  903,  hold- 
ing that  judges  should  disturb  prior  rulings  of  the  same  court  only  when  dearly 
absurd  or  unjust;  Missouri  Pac.  Ry.  Co.  t.  Preston,  63  Kan.  819,  66  Pac.  1050, 
holding  that  stability  of  decisions  should  be  maintained,  if  possible,  on  questions 
of  practice. 

24  KAK.  343,  SX.aAir  ▼.  BSEBB 

Publio  improTements— Xeoesffity  of  ordinanoe.— Cited  in  Barron  v.  Krebs, 
41  Kan.  338,  21  Pac.  235,  holding  that  a  sidewalk  tax,  for  M'ork  done  under  a 
resolution  only,  was  void. 

Partnersliip.— Cited  in  note  in  115  Am.  St.  Rep.  405,  on  what  constitutes  a 
partnership. 

Saaie— OlianKe  of  plan  or  oharacter  of  improTement.— Cited  In  Hentig 
▼.  Ollmore,  33  Kan.  234,  6  Pac  304,  holding  that  special  taxes  could  not  be  levied 
for  pavement  of  a  kind  differing  from  that  for  which  the  estimates  were  made; 
City  of  Argentine  v.  Daggett,  53  Kan.  491,  37  Pac.  14,  holding  a  grading  assess- 
ment invalid,  where  the  grade  was  materially  changed  after  the  contract  was  let 
and  there  was  no  new  estimate  or  contract;  Morrow  v.  Barber  Asphalt  Paving 
Co.,  27  Okl.  247,  HI  Pac.  198,  holding  that  a  contract  for  public  improvements 
at  a  price  exceeding  the  estimate  of  probable  cost  is  void. 

&une— Aeoraal  of  tax  lio]i.--Cited  in  TuU  v.  Royston,  30  Kan.  617,  2  Pac. 
866,  holding  that  a  sidewalk  tax  was  not  a  lien  upon  the  property  until  it  was 
due  or  payable. 

Bostrainins  enforoement  of  tax.— Cited  in  Board  of  Com'rs  of  Marion 
County  V.  Barker,  25  Kan.  258,  holding  that  the  court  properly  enjoined  the  en- 
forcement of  an  invalid  tax. 

Correctioa  of  caso-made.— Cited  in  Hammerslough  v.  Hackett,.  30  Kan,  57, 
1  Pac.  41,  holding  that  it  was  not  improper  for  the  judge  to  direct  certain  omitted 
testimony  to  be  incorporated  in  the  case-made;  Hill  v.  Gatliff,  69  E[an.  179,  70 
Pac.  428,  holding  that  plaintiff's  correction  of  an  omission  in  the  case-made  after 
service  was  not  improper,  where  be  made  a  new  service  within  the  time  fixed; 
Mutual  Ben.  Life  Ins.  Co.  v.  Sackett,  5  Kan.  App.  660,  48  Pac.  994,  holding  that 
a  judge  should  examine  a  caso-made  to  see  that  its  statements  are  true,  before 
settling  and  signing  same. 

24  JLA3X.  350,  ST.  IiOUIS  4;  S.  T.  BY.  CO.  ▼.  BTBOK 

Aetloaaa  acainst  railroad  ooatpaaloo— Bill  of  partioalara— Svfioienoy. 

—Cited  in  St.  Louis  &  S.  F.  By.  Co.  v.  McBeynolds,  24  Kan.  868,  holding  that 
the  bill  of  particulars  in  an  action  for  killing  a  oow  was  insufficient,  where  it 
did  not  show  that  the  railroad  company  was  negligent  or  that  its  road  was  not 
fenced;  Kansas  City,  Ft.  S.  &  G.  R.  Co.  v.  Burge,  40  Kan.  734,  19  Pac.  791, 
holding  that,  in  the  statutory  action  for  stock  killed  by  a  railroad  company,  the 
pleading  and  proof  must  show  that  the  action  is  brought  in  the  county  in  which 
the  stock  was  killed. 

Distinguii^ed  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Jordon  Stock-Food  Co.,  67  Kan. 
86,  72  Pac.  533,  holding  it  not  necessary,  in  replevin  against  a  railroad  company, 
to  allege  that  the  defendant's  road  ran  through  or  into  the  county  in  which  the 
suit  was. brought 
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Same— Attorney^  fees  reooveraUe^— Cited  in  St.  Laois  &  S.  F.  Ry.  Co.  v. 

Armstrong,  25  Kan.  561,  holding  that  the  attomey's  fees  allowed  should  be  lim- 
ited to  the  amount  alleged  by  tlie  bill  of  particcdaia  to  be  reasonaUe. 

24  KAK.  362,  SHIVEIiT  ▼•  BEESOK 

Iiimitatlom  of  aotiona— Dismissal  of  pilov  aetioau— Cited  in  Thornborgb 
V.  Cole,  27  Kan.  490,  holding  that  the  transferee  of  a  tax  title  could  commence 
a  new  action  of  ejectment  within  one  year  after  dismissal  of  an  action  brought  by 
his  grantor;  Anthony  Inv.  Co.  v.  Law,  62  Kan.  193,  61  Pac  745,  holding  that 
the  fact  that  there  was  an  assignment  and  transfer  of  the  notes  sued  on  during 
the  pendency  of  the  action  did  not  take  them  out  of  the  saying  clause  of  the 
statute;  Denton  ▼.  City  of  Atchison,  76  Kao.  89,  90  Pac.  764,  as  to  the  applica- 
tion of  limitations  to  the  right  to  bring  a  new  action  after  dismissal  without  prej- 
udice. 

24  KAK.  359,  EXCHANGE  BANjjK  OF  EUIOBADO  r.  OUUOK 

24  KAN.  361,  DIIiLET  t.  MoGREGOR 

Trial  of  rislit  to  property— -ConolvslTeness  of  determination*— Cited  in 

Rathbone  t.  Sterling,  25  Kan.  444,  holding  that  the  award  of  the  commissioners 
was  not  conclusive  on  the  rights  of  a  party  in  the  actual  possession  and  occu- 
pancy of  a  lot  in  a  town  site  entered  by  the  probate  judge;  James  Clark  &  Co. 
V.  Wiss  &  Ballard,  34  Kan.  553,  9  Pac.  281,  holding  that,  outside  of  Laws  1877, 
c.  137,  there  is  no  right  to  interplead  in  a  case  to  try  the  right  to  property  at- 
tached, and  to  have  a  hearing  which  shall  be  conclusive  on  the  parties;  Goodin 
V.  Newcomb,  6  Kan.  App.  431,  49  Pac.  821,  holding  that  an  assignee  for  the 
benefit  of  creditors,  summoned  as  garnishee,  was  not  estopped  by  serving  notice 
to  try  the  right  to  the  property,  to  sue  to  recover  the  value  of  the  property. 

24   KAN.    363,    SAUNA   BUHiDING,    SAVING   Si   TRITST   ASSTT  t. 


Case-made— Powers  and  duties  of  trial  Jndco  as  to  settling  and  slsn- 

inK«— Cited  in  Hammerslough  y.  Hackett,  30  Kan.  57,  1  Pac.  41,  holding  that  the 
trial  judge  may  delay  the  settling  and  signing  of  the  case-made  to  allow  reason- 
able time  for  its  proper  completion;  Whitzell  v.  Forgler,  30  Kan.  525,  1  Pac.  823. 
holding  that  a  bill  of  exceptions,  signed  by  the  derk  of  a  justice  of  the  peace 
in  the  justice's  absence  and  without  his  knowledge  or  consent,  was  a  nullity; 
Mutual  Ben.  Life  Ins.  Go.  v.  Sackett,  5  Kan.  App.  660,  48  Pac.  994,  holding  tiiat 
the  judge  should  examine  the  statements  of  the  case-made  and  see  that  they  are 
true  before  signing. 

Same-^Amendins  or  snpplementins.— Cited  In  City  of  Ft  Scott  v.  Deeds, 
36  Kan.  621,  14  Pac  268»  holding  that  a  case -made  cannot  be  supplemented  by 
attaching  certified  copies  of  the  record;  Graham  v.  Shaw,  38  Kan.  734,  17  Pac. 
332,  holding  that  the  case-made  could  not  be  amended  or  added  to  after  being 
settled,  signed,  and  attested;  Ryland  y.  Coyle,  7  Okl.  226^  54  Pac.  456»  holdinf 
that  the  case-made  cannot  be  amended  and  supplemented  in  the  Supreme  Court 

Distinguished  in  Baker  v.  Sears,  2  Kan.  App.  617,  42  Pac.  501,  holding  that  a 
party  responsible  for  errors  in  the  case-made  will  not  be  permitted  to  taie  as 
unjust  advantage  from  their  appearance  in  the  record,  if  the  reviewing  court  can 
legally  prevent  it 

24  KAK.  368,  ST.  LOUIS  Si  S.  F.  RT.  CO.  t.  MoB£THOU>S 

Railroads— Killing  stock— Bill  of  partionlars.F— Cited  in  St  Louis  &  S.  F. 
R.  Co.  V.  Hoff,  76  Kan.  506,  92  Pac.  539,  holding  that,  in  order  to  recover  dam- 
ages for  the  killing  of  stock  from  failure  to  fence  a  right  of  way,  there  mast 
be  an  allegation  of  such  failure. 
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Amendment  of  pleadlna^  ■  Wotleei^-Ottea  in  St.  Louis  k  S.  F.  Ry.  Oo. 

▼.  EUlis,  25  Ean^^lOS,  as .  authority  for  holding  it  error  to  render  judgment  on  a 
bill  of  particulars  amended  on  appeal,  without  notice  to  or  appearance  by  the  de- 
fendant; Kansas  City,  L.  &  S.  Ry.  Co.  y.  Richolson,  31  Kan.  28,  1  Pac.  138, 
holding  that  the  ease  should  be  reversed  where  the  district  court  allowed  an 
amended  bill  of  particulars  to  be  filed  without  notice  to  or  i4;>pearance  by  the  rail- 
road company,  and  gave  judgment  for  an  increased  attorney's  fee  in  accordance 
¥nth  such  amended  pleading;  Beekman  ▼.  Trower,  82  Kan.  327,  108  Pao.  110, 
holding  that  it  was  error  to  render  judgment  on  an  answer  amended  without  no- 
tice to  or  subsequent  appearance  by  the  codefendants  against  whom  it  claimed 
affirmative  relief. 

Plrtvate  aotiea  for  Tiolation  of  siatnte^-Cited  in  note  in  9  L.  R.  A.  (N. 
S.)  855,  on  private  action  for  violation  of  statute  not  expressly  conferring  it 

24  KAH.  370,  8T.  X.017IS,  K.  SC  A^  RT.  GO.  t.  QVZNK 

Svfteienoy  of  appeal  1iond«^— Cited  in  Chicago,  K.  &  W.  R.  Co.  v.  Abilene 
Town-Site  Co.,  42  Kan.  97,  21  Pac.  1112,  holding  that  the  district  court  acquired 
jurisdiction,  though  the  appeal  bond  was  not  double  the  amount  of  the  award 
of  damages  for  the  right  of  way  condemned. 

24  KAH.  372»  0X.08E  t.  BUNK 

Sale  of  land— Tender  of  eonTeyanee^— Cited  in  Morrison  v.  Terrell,  27  BCan. 
326,  holding  that  a  tender  of  conveyance  was  essential  before  suit  on  a  purchase - 
price  note;  Soper  r.  Gabe,  55  Kan.  646,  41  Pac  960,  holding  that  the  vendor 
could  not  enforce  the  sale  contract  without  tendering  conveyance;  Bvans  v. 
Jacobits,  67  Kan.  240,  72  Pac.  848,  holding  that  the  vendor  could  not  sue  for  the 
purchase  money  without  first  tendering  a  conveyance;  Berry  v.  IHiirmount  Town 
Co.,  4  Kan.  App.  432,  46  Pac  28,  holding  that  a  tender  of  conveyance  was  essen- 
tial before  suit  for  an  installment  claimed  to  be  due  upon  a  oontiact  for  the  sale 
of  lots.. 

24  KAH.  374,  RAPEB  t.  BLAIB 

Instmetlono— Applloalilllty '  to  oase^-^ted  In  Missouri  Pac  By.  Co.  v. 
Pierce,  88  Kan.  61,  5  Pac  878,  holding  that  the  verdict  will  be  set  aside,  where 
inapplicable  instructions  are  given,  which  may  have  misled  the  jury;  Hazeltine 
▼.  Bdgmand,  85  Kan«  202,  10  Pac  544,  57  Am.  Rep.  157,  holding  that  misleading 
instructions  upon  matters  not  in  evidence  were  ground  for  reversal;  Lone  v. 
Adams,  51  Kan.  692,  33  Pac  599,  holding  that  the  instructions  should  be  ap- 
plicable to  the  issues  and  evidence;  Ft.  Smith  ft  W.  R.  Co.  v.  Collins,  26  OkL 
82,  108  Pac  550,  holding  that  an  instruction  not  based  on  the  evidence  or  issues 
was  properly  refused. 

24  XAK.  379,  HOISIKGTON  t.  HUFF 

Waiver  of  exeniptions.^-Cited  in  Kroenert  v.  Mead,  59  Kan.  666,  54  Pac 
684,  holding  tliat  a  tenant  may  waive  exemptions  without  the  joint  consent  of  his 
wife. 

Distinguished  in  Rice  v.  Nolan,  33  Kaix.  <>ft  &  ^"^  ^'^^  holding  that  the  failure 


attachment  did  not  operate  to  waive  su 


Cited  in  note  in  72  Am.  Dec  742,  oi^    ^  t^^     b5  contract  ol  prospective  exemp- 


of  a  debtor  to  claim  his  exemption  UQtii       *    motning  preceiUng  the  sale  under 
_^    .„._.  .,.  ._.  ..  ..  __._..  ^^ 

tion  from  execution.  ^h^V^^ 

fizompiion^-Claim  for  rent..-0|^       ^  Viv  ^  ^  ^  ^  ^^  ^^  ^''^' 

ability  of  exemptions  against  daim  f*.  >%v  ^0^ 

24  KAH.  381,  TEMPLETOJr  v.  :w  ^\  V 
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M  XAK.  384,  SWrrZER  t.  WXI.VBBS,  86  AX.  KBF.  259 

Power  of  ■ale.—Gited  In  note  in  60  Am.  Bep.  548,  on  power  lit  will  to  sell  or 
dispose  of  property. 

24  KAK.  387,  HfiBBIMAN  ▼.  SHOMOIT,  86  AM.  BIBP.  261 

Avtliorlty  of  attomoy  or  asent.*— Cited  in  Bonnifield  r.  Thorp,  71  Fed. 
924,  holding  that  a  stipulation  between  plaintiff  and  defendant's  attorney  extend- 
ing the  time  to  answer  was  not  binding  on  the  defendant;  Bank  of  Kansas  City 
y.  MUls,  24  Kan.  604,  holding  that  an  agent  authorized  to  collect  a  draft,  in  the 
absence  of  special  authority,  can  receive  nothing  in  payment  except  money; 
BounsaviUe  y.  Hazen,  33  Kan.  71,  5  Pac.  422,  holding  that  an  attorney  cannot, 
without  express  authority,  release  bis  client's  judgment,  where  it  has  not  been 
paid  or  satisfied;  Barr  t.  Bader,  31  Or.  225,  49  Pac.  962,  holding  that,  in  the 
absence  of  special  authority,  an  attorney  cannot  accept  anything  other  than 
money  in  satisfaction  of  a  judgment. 

Distinguished  in  Southern  Kansas  By.  Co.  t.  P&vey,  57  Kan.  521,  46  Pac  969, 
holding  that  an  attorney's  stipulation  that  the  issue  of  negligence  shoold  abide 
the  decision  of  the  Supreme  Court  in  another  case  was  binding  on  the  client 

Cited  in  note  in  34  Am.  Dec.  94,  on  attorney's  liability  for  negligence  or  want 
of  skill;  in  76  Am.  Dec.  260,  on  powers  of  attorneys  at  law. 


24  KAN.  389,  CONAWAY  t.  G0S£,  Smuo  caso  om  anlbsoaiiont  appeal, 
27  Kan.  122 

Pleadlnga  Befoota  and  waiTOr  thoroof^— Cited  in  Briggs  r.  Latham,  36 
Kan.  205,  13  Pac  129,  as  to  cure  of  defective  pleadings  or  want  of  pleadings  by 
subsequent  proceedings ;  Pieraon  y.  Benedict,  5  Kan.  App.  790,  48  Pac  906,  hold- 
ing that,  if  defendants  desired  the  petition  to  be  made  more  definite  and  certain, 
they  should  have  made  a  motion  to  such  effect 

Reformatiom  of  Inatmiaei&tavCited  in  note  in  65  Am.  St  Bep.  601,  on 
reformation  of  contracts;  in  28  L.  B.  A.  (N.  S.)  795,  845,  878»  911,  919,  920, 
on  relief  from  mistake  of  law  as  to  effect  of  instrument 

24  KAH.  393,  VHIUrair  T.  MM3AKTT 

Sttbjeots  and  titles  of  statutos  and  ordl]iaaoes.*-Olted  in  Thomas  t. 
Gay,  169  U.  B.  264,  18  Sup.  Ct.  340,  42  L.  Ed.  740;  West  Plains  Tp.,  Meade 
County,  y.  Sage,  69  Fed.  948,  16  C.  C.  A.  658— holding  an  act  anthoriziiig 
the  refunding  of  indebtedness  not  yiolatiye  of  the  Kansas  oonstitational  pro- 
yision  as  to  titles  and  subjects  of  statutes ;  State  ▼.  Barrett,  27  Kan.  218,  as  to 
the  yalidity  of  an  act  containing  two  separate  subjects  haying  no  connection  with 
each  other,  where  the  titie  is  broad  enough  to  oover  both;  John  y.  Beaser,  31 
Kan.  406,  2  Pac.  771,  holding  that  an  act  relating  to  the  duties  of  county  sa^ 
veyors,  etc.,  is  not  yiolatKe  of  the  constitutional  proyision  as  to  the  tities  and 
subjects  of  statutes ;  Stebbins  y.  Mayer,  88  Kan.  578,  16  Pac.  745,  holding  ^at 
the  statutory  requirement  that  no  ordinance  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title,  is  mandatory;  State  ex  reL  KeUogg  ▼. 
Sanders,  42  Kan.  228,  21  Pac.  1073,  holding  that  the  act  relating  to  the  county 
seat  of  Wallace  county  embraces  but  one  subject;  Bifisffouri  Pac  By.  Ca  y.  City 
of  Wyandotte,  44  Kan.  82,  23  Pac.  950,  holding  an  ordinance  yoid  which  contained 
two  subjects  in  its  title;  In  re  Pinkney,  47  Kan.  89,  27  Pac.  179,  holding  that 
the  proyisions  of  the  anti-trust  law,  so  far  as  they  relate  to  insurance,  are  cov- 
ered by  the  titie  of  the  act;  State  ex  rel.  Littie  y.  Lew.elling,  51  Kan,  562,  83 
Pac»  425,  holding  an  act  creating  a  municipal  township  not  yiolatiye  of  the  con- 
stitutional provision  as  to  the  subjects  and  tities  of  statutes;  I^ynch  y.  Chase, 
55  Kan.  367,  40  Pac.  666,  holding  that  the  titie,  "An  act  providing  for  tiie  ap- 
pointment of  committees  to  investigate,"  etc>  was  sufficient  to  authorise  the  ere- 
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ation  of  9L  cevtBin  conuoittee  avd  tli»- invettlaatioa  asd  r«p^t  made  by  tbem; 
State  ▼.  Guiney,  55  San.  582,  40  Pac.  026,  holding  that  ''An  act  to  prescribe 
the  poniahment  for  certain  offensea  against  railroad  property  and  in  railroad  cara 
and  bnildingB*'  is  violatire  of  the  conatitiitional  provision  aa  to  subjects  and  titles 
of  statutes;  Rathbone  y.  Hopper,  57  Kan.  240,  45  Pac.  610,  34  Ia  R.  A.  074, 
holding  that  the  title  of  an  act  ahonld.  be  taken .  in  its  broader  sense,  so  aa  to 
include  townships,  when  to  do  so  would  render  it  valid  and  a  more  restricted 
view  would  render  it  invalid;  Oity  of  Wileon  v.Herink,  64  Kan.  607,  68  Pac. 
72,  holding  that  the  title  of  the  ''Hurrel  Law'*  ia  sufficiently  expressive  of.ita 
subject;    School  Dist.  No.  S  of  Atchison  Conntir  v.  Atsenweiler^  67  Kan.  600, 

73  Pac.  927,  holding  that  the  statute  imposing  a  liability  on  school  districts  for 
the  carriage  of  pupils  did  not  contain  more  than  one  aubject;   State  v.  Thomas, 

74  Kan.  360,  86  Pac*  400,  Jbolding  that  the  title  of  the  act  relating  to  the  en- 
joining of  liquor  nuisances  sufficiently  expresses  the  subject  of  the  act;  State 
ex  reL  Oolemaa  v.  Bverhardy,  75  Kan.  851,  90  Pac.  276,  holding  that  the  title, 
"An  act  relating  to  intoxicating  liquors,  and  amendatory  of  and  supplemental  to" 
other  acts,  ia  sufficient  to  embrace  the  removal  of  a  mayor  from  office  for  non- 
enforcement  of  the  liqnor  law ;  State  ex  rel.  Jackson  v*  Board  c(f  Corners  of  But; 
ler  County,  77  Kan.  527,  94  Paa  1004,  holding  the  title  of  '*An  act  relating  to 
counties  and  county  officers*'  to  be  sufficient;  Payne  v.  Barlow,  84  Kan.  132, 
113  Pac.  432,  holding  that  the  statute  giving  authority  to  lease  school  lands  is 
not  violative  of  the  constitutional  provision  as  to  titles  and  subjects  of  statutes. 

Cited  in  note  in  64  Am.  St.  Rep.  70,  72,  78,  87,  on  sufficiency  of  title  of  statute. 

24  KAir.  406,  KANSAS  PAC.  RT.  CO.  ▼.  ULNDIS 

Railroad*— Killing  atook— Effect  of  fence  aad  atook  laws.— Cited  in  St. 
Louis  &  S»  F.  Ry.  Co.  v.  Mossman,  30  Kan.  336,  2  Pac.  146,  as  to  violation  of  night 
herd  law  by  plaintiff;  Atchison,  X.  &  S.  F.  R,  Co.  v.  Riggs,  31  Kan.  622,  3  Pac. 
305,  holding  that,  where  stock  strayed  from  the  owner's  land  upon  the  unf enced 
railroad  and  one  was  killed,  the  owner  could  recover;  Gooding  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  32  Kan.  150,  4  Pac.  136;  Mlsaourl  Pac.  Ry.  Co.  v.  Bradshaw,  33 
Kad.  533,  6  Pac.  917 ;  lola  Electric  R.  Co.'  v.  Jackson,  70  Kan.  791,  79  Pac.  662— 
holding  that  an  animal  killed  in  an  inclosed  field  upon  an  unf  enced  railroad  was 
not  running  at  large,  and  the  company  was  liable ;  McAfee  v.  Walker,  82  Kan. 
182,  107  Pac.  637,  27  L.  R.  A.  (N.  S.)  226,  holding  that  no  recovery  could  be  had 
for  damages  from  a  bull  running  at  large  through  its  owner's  failure  to  keep  up 
his  portion  of  a  division  fence  in  accordance  with  an  agreement. 

Cited  in  note  in  49  Am.  Dec.  271,  on  liability  for  injuries  to  cattle  trespassing 
on  railroad  track. 

24  KAN.  410,  REI8NBR  ▼.  STRONG 

I>e  faoto  oorporattona— Collateral  attaok.— Cited  In  Oregon  Short  Line  R. 
Co.  ▼.  Postal  Telegraph  Cable  Co.  of  Idaho,  111  Fed.  842,  49  C.  O.  A.  668,  holding 
that  the  right  to  question  the  authority  of  a  corporation  de  facto  to  prosecute  the 
objects  of  its  organization  belongs  to  the  state  alone ;  Chicago,  K.  &  W.  R.  Co.  v. 
Board  of  Com*rs  of  Stafford  County,  36  Kan.  121,  12  Pac.  593,  holding  that  the 
corporate  existence  of  a  de  facto  corporation  could  not  be  attacked  collaterally; 
Postal  Telegraph  Cable  Co.  of  Utah  v.  Oregon  Short  line  Ry.  Co.,  23  Utah,  474, 
66  Pac.  736,  90  Am.  St.  Rep.  705,  holding  that  the  corporate  existence  of  a  de 
facto  tel^raph  company  could  not  be  inquired  into  in  its  action  against  a  railroad 
oonapany  to  condemn  a  right  of  way. 

Same— Rislkt  to  ezereise  power  of  eminent  domain.--- Cited  in  note  in  2 
li.  R.  A.  (N.  S.)  144,  146,  on  de  facto  corporation's  right  to  exercise  eminent  do- 
main. 
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Oondemiiation  proeeedlac»— Keatediea  of  ownem«"-Ofted  in  Cohen  t.  St 
Louis,  Ft  S.  &  W.  R.  Co.,  34  KaA.  158,  8  Pac.  138,  55  Am.  Rep.  242,  holding 
that  a  landowner,  whose  land  has  been  wrongfully  taken  by  a  railroad  company, 
may  waive  formal  condemnation  proceedings  and  sue  for  damages;  Jockheck  v. 
Board  of  Oom'ra  of  Shawnee  County,  53  Kan.  780,  37  Pac.  621,  holding  that  in- 
junction would  not  lie  if  the  landownen  had  elected  to  appeal  in  condemnation 
proceedings. 

Distinguished  in  Montague  ▼.  Board  of  Com'rs  of  Jefferson  County,  7  Kan. 
App.  160,  53  Pac  145,  holding  that,  by  presenting  his  claim  for  damages,  an 
owner  was  not  estopped  from  further  objecting  to  the  establishment  of  a  drainage 
ditch. 

Same— Appeal.— Cited  in  Board  of  Com'rs  of  Lyon  County  v.  Kiser,  26  Kan. 
279,  holding  that,  when  the  county  commissioners  go  to  trial  upon  an  appeal  from 
an  award,  they  will  not  be  heard  to  say  that  they  have  established  no  road ;  Chi- 
cago, K.  &  W.  R.  Co.  T.  Butts,  55  Kan.  660,  41  Pac.  948,  holding  that,  on  appeal 
to  the  district  court  from  an  award  of  damages  in  a  railway  condemnation,  the 
landowner  becomes  the. plaintiff  and  the  railway  company  the  defendant;  Flagel 
V.  Board  of  Com'rs  of  Jackson  County,  83  Kan.  709,  112  Pac.  622,  holding  that* 
where  two  appeals  were  taken  from  the  award  of  damages  in  condemnation  pro- 
ceedings, one  was  properly  dismissed. 

Railroad  oompanies.— Cited  in  State  ez  rel.  Little  v.  Martin,  51  Kan.^462, 
33  Pac.  9,  holding  that  the  purpose  of  a  terminal  railway  company  to  lease  its 
line  to  other  railroad  companies  was  not  a  valid  objection  to  its  ezerdse  of  the 
powers  and  privileges  of  a  railroad  company. 

Cited  in  note  in  10  L.  R,  A.  (N.  S.)  910,  on  exercise  of  eminent  domain  by  depot 
and  belt  or  terminal  railway  companies* 

Jndsment— Equitable  relief  asainst.— Oted  in  note  in  25  L.  R.  A.  (N.  S.) 
828,  on  power  of  equity  to  enjoin  judgment  in  action  at  law,  in  order  to  retain 
status  quo  pending  appeaL 

24  KAN.  420,  WAUEENHOBST  t.  I.EWI8 

General  appearanee  Egect.— Cited  in  Burdette  ▼.  Corgan,  26  Kan.  102, 
holding  that  a  motion  upon  both  jurisdictional  and  nonjurisdictional  grounds  con- 
stitutes a  general  appearanoe;  Board  of  Com*rs  of  Woodson  County  v.  Heed,  33 
Kan.  34,  5  Pac.  453,  holding  that  by  presenting  a  daim  for  damages  a  landown- 
er waived  want  of  jurisdiction  in  proceedings  to  lay  out  a  road ;  Smith  v.  Kreager, 
6  Kan.  App.  271,  51  Pac  813,  holding  that  a  judgment  in  rem  was  not  trana- 
formed  into  one  in  personam  by  a  subsequent  appearance. 

Jurisdiction— Mode  of  aoqnirlns.^-Cited  in  Amdt  v.  Griggs,  134  U.  S.  316. 
10  Sup.  Ct  557,  33  L.  Ed.  918,  holding  that  a  state  may  provide  for  the  settUnir 
of  the  title  to  land  within  its  limits  by  bringing  a  nonresident  into  court  by  pab- 
lication ;  Dillon  v.  Heller,  39  Kan.  599,  18  Pac,  693,  holding  that  jurisdiction  to 
quiet  title  against  nonresidents  may  be  acquired  through  service  by  publication; 
Great  Bend  Land  ft  Lot  Co.  v.  Cole,  52  Kan.  790,  36  Pac  827,  holding  that  the 
court  had  jurisdiction  over  the  nonresident  minor  defendants. 

Void  Jndsment— Collateral  attaok.— Olted  in  Clevenger  t.  BMgley,  68  Kan. 
699,  75  Pac.  1001,  holding  that  a  judgment  involving  an  enoneoos  decisioD  on 
whether  the  premises  were  a  homestead  and  on  whether  the  mortgage  being  fore- 
closed expressed  the  joint  consent  of  the  husband  and  wife,  was  not  open  to  col- 
lateral attack ;  Brenholts  v.  Miller,  80  Kan.  185,  101  Pac  998,  holding  that  t 
default  judgment,  quieting  the  title  of  a  party  in  possession  under  a  tax  deed  Toid 
on  its  face,  would  not  be  set  aside  on  motion  filed  more  than  three  yean  after 
entry;  Board  of  Com'rs  of  Wyandotte  County  v.  Equitable  Xnv.  Trust  Co.,  80 
Kan.  492,  103  Paa  996>  holding  that  a  judgment  on  a  petition  sufficient  to  chai- 
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lenge  the  oDvrfs  aLttention  on  its  merits,  tbongfa  oifen  to  a  teneral  dem«rter,  was 
not  subject  to  collateral  atta^. 

Same-^Against  Ix&faat.— Cited  in  Swartwood  v.  Sage,  68  Kan.  817,  76  Pac. 
508,  holding  that  the  failare  of  a  guardian  ad  litem  to  file  a  general  denial  for 
an  infant  defendant  was  not  a  jarisdictioual  defect;  Halloway  v.  Mcintosh,  7 
Kan.  App.  37,  61  Pac.  964,  holding  that  a  judgment  against  an  infant  was  not 
Toid  for  want  of  a  guardian  ad  litem. 

Cited  in  note  in  89  Am.  Dec  185,  188  (par.  6),  on  judgments  against  infants. 

24  KAN.  428,  HOWARD  T.  £KTREKEN 

Ji&diolal  sales— Bona  ftde  pnrcKasers— VaoAtion  or  modlfloatlom  of 
Jndcinient.— Cited  in  Johnson  v.  Lindsay,  27  Kan.  514,  holding  that  the  court 
should  hare  considered  and  disposed  of  the  motion  to  vacate  the  judgment  before 
confirming  the  sale ;  Pritchard  r.  Madren,  31  Kan.  38,  2  Paa  091,  holding  that  a 
modification  of  a  judgment  did  not  impair  the  right  of  a  bona  fide  purchaser  for 
value  of  the  land  in  controversy;  Daleschal  v.  Geiscr,  36  Kan.  374,  13  Pac.  595, 
holding  that,  where  an  order  of  partition  was  procured  by  the  suppression  ot 
facts,  a  purchaser  with  knowledge  of  such  facts  could  not  be  protected  by  the 
statute;  Ashmore  v.  McDonnell,  39  Kan.  669,  18  Pac.  821,  holding  that  one  pur- 
chasing on  the  faith  of  a  judicial  decree  in  good  faith  for  a  valuable  consideration 
occnpies  as  good  a  position  as  though  he  were  the  original  purchaser  at  the  ju- 
dicial sale;  Farmers*  Loan  &  Trust  Co.  ▼.  Cable,  65  Kan.  306,  68  Pac.  1127; 
McNutt  y.  Nellans,  82  Kan.  424,  108  Pac.  834— holding  that  the  titie  of  a  pur- 
chaser in  good  faith  cannot  be  disturbed  by  the  vacation  of  a  judgment  Quietin? 
title ;  Randall  ▼.  Barker,  67  Kan.  774,  74  Pac  240,  holding  that  a  vacated  de- 
fault judgment  against  a  nonresident  could  not  be  relied  on  by  one  who  pur^ 
chased  in  ignorance  of  its  existence;  Doyle  v.  Hays  Land  ft  Investment  Co.,  80 
Kan.  209.  102  Pac.  496,  133  Am.  St  Rep.  199,  holding  that  a  purchaser  for  value 
after  a  judgment  quieting  title  held  the  land  free  from  the  claims  of  plaintiff  under 
a  mortage. 

Cited  in  note  in  21  L.  R.  A.  64,  on  purchaser  at  execution  or  judicial  sale  as 
bona  fide  purchaser. 

24  KAN.  432,  SAI.B  t.  BUGH£R 

Oovntorolalm.— Cited  in  Venable  T.  Dutch,  37  Kan.  6X5,  15  Pac.  520,  1  Am. 
St.  Rep.  260,  holding  that  the  part  of  an  answer  in  ejectment  claiming  title  and 
asking  afilrmative  relief  was  a  oonnterclaim,  and  defendant  might  amend  the  same 
after  dismissal  of  plaintiff's  petition. 

24  KAN.  435,  COI.E  ▼.  TOUNO 

Bestralning  proseontion  of  suits.— Cited  in  Gordon  v.  Munn,  81  Kan.  537, 
106  Pac.  286,  25  L.  B.  A.  (N.  S.)  917 ;  Mason  v.  Harlow,  84  Kan.  277,  114  Pac. 
218,  33  L.  R.  A.  (N.  S.)  234~ho]ding  that  a  party  may  be  enjoined  from  prose- 
cuting an  action  In  another  state  to  try  issues  in  the  pending  suit;  Jordan  v. 
Western  Union  Telegraph  Co.,  69  Kan.  140,  76  Pac  396,  holding  that  a  party 
may  be  enjoined  from  prosecuting  groundless  and  vexatious  suits  in  other  courts. 

Cited  in  note  in  15  L.  R.  A.  (N.  S.)  1009,  on  injunction  against  suit  in  another 
state  to  evade  local  exemption  laws;  in  21  Lb  B.  A.  76,  on  injunction  against 
salt  in  foreign  jurisdiction. 

24  KAN.  442,  WATSON  ▼•  JAOKSON 

OmseliudTei&esfl  of  ordors.— Cited  In  Board  of  Com*n  of  Lyon  County  ▼. 
Sergeant,  24  Kan.  572,  holding  that  an  order  of  the  county  commissioners  cor- 
recting a  personal  property  assessment  was  not  conclusive;  Rathbone  v.  Sterling, 
26  Kan.  444,  holding  that  the  award  of  the  commissionerB  did  not  condude  the 
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rights  of  a  party  in  the  actual  pos86ui<»n  and  oocnpanoy  of  a  lot  In  a  town  site 
entered  by  the  probate  judge ;  Nuzman  v.  Schooley,.36  Kan.  177, 12  Pac.  829r  hold- 
ing that  the  owner's  refusal  on  invitation  of  the  jostice  to  claim  the  attached  prop- 
erty as  exempt  did  not  make  the  matter  i*e8  judicata;  Stapleton  v.  Orr,  43  Kan. 
170,  23  Pac.  109 ;  Bishop  v.  Smith,  ^6  Kan.  621,  72  Pac.  220 ;  Frazer  v.  Barry, 
4  Kan.  App.  33,  45  Pac.  724;  Brunson  v.  Merrill,  17  OkL  44,  86  Pac  431; 
Shelby  ▼.  Ziegler,  22  Okl.  799,  98  Pac.  989— holding  that  the  decision  on  a  motion 
to  discharge  an  attachment  was  not  res  judicata;  Western  Grocer  Co.  v.  Alle- 
man,  81  Kan.  543,  106  Pac.  460,  27  L.  B.  A.  (N.  S.)  620,  135  Am.  St.  Rep.  39S, 
holding  that  the  decision  was  not  conclnsive  upon  the  issue  between  the  plaintift 
and  interpleader  as  to  the  ownership  of  the  property  levied  upon. 

Distinguished  in  Watson  v.  Bonfils,  116  Fed.  157,  53  C.  C.  A.  535,  holding  that, 
while  the  decision  on  a  motion  to  discharge  attached  property  was  not  conclusive, 
it  was  a  persuasive  judicial  determination  of  a  question  within  the  court's  juris- 
diction ;  Board  of  Gom'rs  of  Wilson  County  v.  Mcintosh,  30  Kan.  234,  X  Ps<!- 
572,  holding  that  the  judgment  on  a  motion  to  retax  costs  could  not  be  treated  as 
a  nullity;  Cunningham  v.  Kansas  City,  Ft.  S.  &  M.  Ry.  Co.,  60  Kan.  268,  56 
Pac.  502,  holding  that  the  ruling  and  order  of  a  justice  of  the  peace,  holding  money 
in  the  garnishee's  hands  not  exempt  to  the  debtor,  was  final  and  appealable. 

Reineclioa  of  clAlmants  of  attaolied  property.— Cited  in  Rullman  v.  Hulse, 
33  Kan.  670,  7  Pac.  210,  holding  that  an  order  of  attachment  may  be  discharged 
on  motion  of  any  party  interested ;  Thomas  v.  Baker,  41  Kan.  350,  21  Pac  252, 
holding  that  a  buyer's  participation  in  the  hearing  of  a  motion  made  by  the  seller 
to  discharge  the  property  from  attachment  did  not  conu>el  him  to  interplead;  Wdl 
W.  Kendall  Boot  &  Shoe  Co.  ▼.  August,  61  Kan.  53,  32  Pac.  635,  holding  that 
the  fact  that  a  party  replevined  the  attached  property  did  not  prevent  the  hearing 
and  decision  of  his  motion  to  discharge ;  R.  Lb  McDonald  &  Co.  ▼.  Symns  Grocer 
Co.,  64  Kan.  529,  67  Pac.  1111,  holding  that  a  mortgagee  could  sue  for  conver- 
sion of  the  attached  property  pending  appeal  from  a  decision  on  his  motion  to 
discharge  the  attachment. 

24  KAN.  444,  AXFOBD  ▼.  HUBBELI. 

24  KAK.  445,  STATE  ▼.  8TACKHOU8S 

Homlaide— Suftoienay  of  Is&f  ormation^-Oited  in  State  y.  Harp,  81  Kan. 

496,  3  Pac.  432,  holding  that  the  information  was  sufficient,  as  against  a  motioa 

.  in  arrest  of  judgment,  to  sustain  a  conviction  of  murder  in  the  second  degree. 

Samo— JSrldenoo  of  throats.— Cited  in  note  in  89  Am.  St.  Rep.  693,  on 
evidence  of  threats  in  prosecution  for  homicide. 

ETidenoo— Fact  and  opinion^^IIited  in  Locke  v.  Hedrick,  24  Kan.  763, 
holding  that  evidence  which  was  a  compound  of  fact  and  opinion  was  admissible. 

Saino— Oral  OTidonoo  on  motioa.^-Cited  in  Tyler  y.  Baftord,  24  Kan.  580, 
holding  that  it  was  not  error  to  permit  plaintiff  to  be  cross-examined  as  to  tiie 
subject-matter  of  his  affidavit  filed  in  support  of  the  grounds  of  attachment 

Admonition  to  Jnry^-^ited  in  Stager  t.  Harrington,  27  Kan.  414,  holding 
that,  in  the  absence  of  objection,  a  recess  of  two  or  three  oiimites,  without 
the  justice's  admonishing  the.  jury,  was  not  prejodidal;  State  ▼.  McKinney, 
31  Kan.  570,  3  Pac.  356,  holding  that  the  admonition  given  the  juiy  on  separat- 
ing was  sufficient,  where  no  objection  was  made  to  it  at  the  time;  State  v. 
Hamilton,  74  Kan.  461,  87  Pac.  363,  holding  that  the  admonitioa  to  the  jury 
before  an  intermission  was  sufficient,  in  the  abeence  of  timely  objection ;  Gleason 
V.  Strauss,  5  Kan.  App.  80,  48  Pac.  881,  holding  that  failure  to  admonish  the 
jury  before  separation  was  not  gzonnd  for  new  Uial,  where  no  injury  waa  sbawn. 
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M  KAH.  457,  STATE  ▼.  HBMBT 

ladietmeni  or  information— Desorlption  of  property*— Cited  in  Heller 
T.  People,  2  Colo.  App.  459,  31  Pac.  773,  holding  that  it  is  nbt  necessary,  in 
an  indictment  for  embezzlement  of  a  promissory  note,  to  describe  the  note  witli 
particularity;  State  v.  McAnnlty,  26  Kan.  588,  holding  that  the  information 
contained  a  sofllciently  definite  description  of  the  property  stolen;  State  ▼.  Til- 
ney,  38  Kan.  714,  17  Pac.  606,  holding  that  the  description  of  the  property  stolen 
was  insafficient;  State  v.  Combs,  47  Kan.  136,  27  Pac  818,  holding  that  the 
description  of  the  property  embeazled  was  sufficient  to  resist  objections  not  made 
mitil  after  trial  and  verdict ;  State  v.  Collins,  79  Kan.  411,  99  Pac.  817,  holding 
that  the  description  of  the  property  stolen  was  sufficient  as  against  an  objection 
to  the  introduction  of  evidence  and  a  motion  in  arrest  of  judgment. 

Cited  in  note  in  36  L.  B.  A.  (N.  S.)  945,  on  sufficiency  of  descilption  of  money 
in  larceny  indictment. 

Possession  of  stolen  property.— Cited  in  State  v.  McKinney,  76  Kan.  419, 
91  Pac.  1068,  holding  that  recent  possession  alone  of  stolen  property  does  not 
warrant  an  inference  of  guilt 

24  KAN.  462,  MXLLBASK  r.  OSTERTAO 

Tan  titled-Cited  in  McKeen  v.  Haxtun,  25  Kan.  698,  as  authority  for  af- 
firming the  judgment  in  a  suit  to  quiet  title  against  a  tax  deed. 

8am»— Holder  of  inwalid  title— Lien  for  tazoa  paid«— Cited  in  Bels  v. 
Bird,  31  Kan.  139,  1  Pac.  246,  holding  that  plaintiff  in  ejectment  was  entitled 
to  a  lien  for  taxes  paid  by  him  as  the  holder  of  a  void  tax  title. 

8ani»— KoooMiftty  of  tondor.^-Cited  in  Coe  v.  Farwell,  24  Kan.  566,  holding 
that  a  defendant  in  possession  under  an  irregular  tax  sale  was  entitled  to*t&e 
taxes  paid  by  him,  with  interest,  before  dispossession;  Wilder  v.  Cockshutt,  25 
Kan.  504,  holding  thal^  a  mortgagee  could  not  have  relief  in  equity  against  the 
holder  under  an  invalid  tax  sale,  without  first  tendering  the  taxes  and  charges 
conceded  to  be  legal ;  West  v.  Cameron,  39  Kan.  736,  18  Pac.  894,  holding  that 
ejectment  could  be  maintained  without  a  tender  of  the  taxes  paid,  where  plain- 
tiff believed  the  land  not  taxable. 

Same— Claini  for  iniprotrements.-*«C!ted  In  Cohen  v.  St  Louis,  Ft  S.  & 
W.  R.  Co.,  34  Kan.  158,  8  Pac.  138,  55  Am.  Rep.  242,  holding  that  one  holding 
tmder  a  void  tax  deed  may  recover  for  improvements  made;  McDonald  v.  Kel- 
son, 79  Kan.  105,  98  Pac.  772,  28  Ll  R.  A.  (N.  S.)  1080,  holding  that  the  pur- 
chaser at  a  tax  sale  was  entitled  to  an  injunction  against  eviction  until  his  claim 
for  improvemento  was  satisfied. 

24  XAK.  476,  8HAW  ▼.  KIRXWOOB 

Tax  sale— Sale  of  land  in  sroas  or  in  parools^^-Cited  in  Kregelo  ▼.  Flint, 

25  Kan.  695,  holding  that  the  sale  for  taxes  of  a  portion  of  a  tract  of  land 
assessed  in  bulk  is  irregular;  Spalding  v.  Watson,  35  Kan.  39,  10  Pac.  105, 
holding  that  a  tax  deed  founded  on  an  assessment  of  a  quarter  section  of  land 
in  80-acre  tracta  was  not  invalid;  Hell  v.  Redden,  38  Kan.  255,  16  Pac.  743, 
holding  that,  where  land  is  taxed  as  an  entirety,  a  sale  of  a  portion  for  a  iMtrt 
of  the  tax  is  voidable. 

Invalid  tan  title— X<ien  for  and  reooTory  of  taxes  paid.— Cited  in  Rus- 
sell V.  Hudson,  28  Kan.  99 ;  Flint  v.  Douglass,  28  Kan.  414 ;  Belz  v.  Bird,  31 
Kan.  139,  1  Paa  246— holding  that  plaintiff  or  defendant,  on  being  defeated 
in  ejectment,  was  entitled  to  a  lien  for  taxes  paid  by  him  as  the  holder  of  a  void 
tax  title. 

Same-Motion  to  qniot  titlow— Cited  in  McKeen  v.  Haxtun,  25  Kan.  698, 
holding  that,  in  an  action  to  quiet  tltl«b  the  court  properly  oonditioned  plaintiff*s 
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recovery  upon  his  reimbuning  defendant  for  title  taxes,  costs,  and  interest  paid 
by  him. 

Distinguished  in  Sheaff  v.  Hasted,  8  Kan.  App.  271,  55  Pac.  507,  holding  that 
the  court  did  not  err  in  refusing  to  ascertain  and  render  judgment  for  taxes  paid 
by  the  plaintifE  in  an  action  to  quiet  title. 

flaine— Tender  iuuieeessar7v>»Gited  in  Gartwrigfat  ▼.  McFadden,  2A  Kan.- 
662,  holding  that  it  was  not  necessary  to  tender  to  the  tax  deed  holder  the  taxes 
paid  by  him  before  suing  to  quiet  title  against  him;  West  ▼.  Cameron,  39  Kan. 
736,  18  Pac.  894,  holding  that  ejectment  could  be  maintained  against  the  holder 
of  an  invalid  tax  deed  without  a  tender  of  the  taxes  paid. 

24  KAN.  478,  WARNER  ▼.  BUCHER 

CompntatioA  of  time^-^ited  in  Beckwith  ▼.  Douglas,  25  Kan.  229,  holding 
that,  in  computing  the  time  for  service  to  nonresidents,  the  day  of  the  first 
publication  is  to  be  excluded  and  the  answer  day  included;  English  v.  William- 
son, 34  Kan.  212,  8  Pac.  214,  holding  that,  when  the  last  day  allowed  for  the 
redemption  of  land  from  taxes  falls  on  Sunday,  it  should  be  excluded  and  the 
next  day  included;  Schultz  v.  Hine,  39^  Kan.  334,  18  Pac.  221,  holding  that 
the  day  of  service  must  be  excluded  and  the  day* of  appearance  included  in  com- 
puting the  three  days  in  case  of  service  of  a  summons  issued  by  a  justice  ot 
the  peace;  Howbert  v.  Heyle,  47  Kan.  58,  27  Pac.  116,  holding  that  service  on 
April  18th  was  10  days  before  the  hearing  on  April  28th ;  State  v.  Sessions, 
84  Kan.  856,  115  Pac.  641,  Ann.  Oas.  1912A,  796,  holding  that  the  general  rule, 
where  the  Code  does  not  apply,  to  include  the  day  on  which  an  act  is  done,  is 
not  inflexible. 

Cited  in  note  in  49  It,  R.  A.  222,  on  first  and  last  days  in  computation  of  time. 

Petition  in  error^^nstioe  of  the  peace.— Cited  in  Washer  y.  Campbell, 
40  Kan.  747,  21  Pac.  671,  as  to  taking  cases  which  include  attachment  or  gar- 
nishment proceedings  on  petition  in  error  from  a  justice  of  the  peace  to  the  dis- 
trict court 

24  KAN.  480,  OENTER  t.  MeQUESTBK 

Purcliasen  beeome  debtors*— Cited  in  Bickman  ▼.  Miller,  39  Kan.  362, 
18  Pac,  304,  holding  that  purchasers  who  agreed  to  pay  a  debt  as  part  of  the 
purchase  price  became  debtors,  and  not  merely  agents  of  their  grantor. 

Cited  in  note  in  78  Am.  Dec  76^  on  personal  liability  of  grantee  to  pay  off 
prior  mortgage. 

24  KAN.  486,  PRITCHARB  t.  IIA^DREN 

Cited  in  McKeen  ▼.  Haztun,  25  Kan.  698,  as  authority  for  affirming  the 
judgment;  Pritchard  v.  Board  of  Com'rs  of  Greenwood  County,  26  Kan.  584; 
Pritchard  t.  Madren,  31  Kan.  38,  2  Pac  691  (as  related  case). 

Taxation— Enforcement  of  lien.— Cited  in  Doty  t.  Bassett,  44  Kan.  754, 
26  Pac.  51,  holding  that  taxes  become  a  lien  on  the  land,  which  may  be  enforced 
in  such  manner  as  the  Legislature  may  provide. 

Same— Validity  of  atatnte.— Cited  in  Bigger  y.  Byker,  62  Kan.  482,  63 
Pac  740,  holding  that  a  statute  regulating  the  sale  of  land  for  delinquent  taxes 
was  not  unconstitutional. 

Same— Payntent  or  tender  of  taxes  paid  on  aToidanee  of  aalod— Cited 
in  Wilder  v.  Cockshutt,  25  Kan.  504;  Miller  v.  Ziegler,  31  Kan.  417,  2  Pac. 
601;  True  v.  Mendenhall,  67  Kan.  407,  73  Pac.  67;  Wagner  v.  Underbill,  71 
Kan.  637,  81  Pac.  177— holding  that  the  plaintiff  in  a  suit  to  quiet  title  against 
a  tax  deed  holder  must  pay  the  lawful  taxes  and  charges  before  he  is  entitled 
to  a  decree  in  his  favor. 

Same— Void  sale^— Cited  in  Spicer  r.  Wlie^Ier,  58  Kan.  424,  36  Pac.  736, 
holding  that  where  Judgment  was  rendefred  oh  H  d^fiie^tive  petition  to  tell  landi 
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foT  taxes,  and  lands  not  mentiMied,  excspt  in  the  exhibit,  wars  sold,  such  sale 
was  Toid. 

24  KAH.  408,  JENKIX8  ▼•  GBEEH 

Paroeeediacs  after  verersal  with  direetions^^Cited  in  Gonroy  ▼.  Peny,. 
26  Kan.  472,  holding  that  where  a  case  is  reversed,  with  directions  to  enter  a 
specific  judgment,  the  district  cotkrt  is  not  concluded  from  acting  upon  further 
facts  presented 


84  KAH.  497,  SWEET  t*  HENTIO,  Same  ease  en  subsequent  appeal, 
87  Kan.  178 


le  ef  attomey^-^^lted  in  Noble  v.  Butler,  25  Kan.  645, 
holding  that  a  defendant  had  no  right  to  rely  on  the  promise  of  plaintiffs  at- 
torney that  judgment  would  not  be  taken  against  him. 

84  KAN.  501,  KANSAS  CITT,  FT.  S.  4;  G.  &.  CO.  t.  MoKENBT 

Bailyonds  Liability.— Cited  in  Missouri  Pac.  Ry.  Go.  v.  Haley,  25  Kan. 
35,  holding  that  the  act  defining  the  liability  of  railroad  companies  in  certain 
cases  is  constitutionaL 

Sane— Feneias  of  track— ODaties  and  liabilities^— Cited  in  Atchison,  T. 
&  S.  F.  B.  Co.  ▼.  Shaft,  83  Kan.  621,  6  Pac.  908,  as  to  the  duty  of  a  railroad 
company  to  fence  its  track  to  relieve  it  from  liability  for  killing  stock;  Mis- 
souri Pac.  By.  Co.  t.  Bradshaw,  33  Kan.  533,  6  Pac.  917,  holding  that,  where 
the  owner  of  hogs  killed  showed'  that  the  railroad  was  not  inclosed  with  a  lawful 
fence,  the  burden  was  upon  the  company  to  show  that  a  lawful  fence  would  not 
have  prevented  them  from  straying  upon  the  track;  Missouri  Pac.  By.  Co.  v. 
Boads,  33  Kan.  640,  7  Pac.  213,  holding  a  railroad  company  liable  for  hogs 
killed  upon  an  unfenced  track  after  they  had  escaped  from  an  inclosure;  Lee- 
brick  y.  Bepublican  Valley  &  S.  W.  B.  Co.,  41  Kan.  756,  21  Pac.  796,  holding 
that  a  railroad  company  was  not  liable  for  hogs  kiUed  when  a  lawful  fence 
would  not  have  kept  them  off  the  track. 

Cited  in  note  in  49  Am.  Dec.  271,  on  liability  for  injuries  to  cattle  trespassing 
on  railroad  track. 

Sane— Idiaitation  of  Uability.— Cited  in  Sewell  v.  Atchison,  T.  k  S.  F. 
B.  Co.,  78  Kan.  1,  96  Pac.  1007,  holding  that  an  express  messenger  cannot,  by 
contract  made  in  advance,  relieve  a  railroad  company  from  liability  for  injuries 
received  through  its  negligence  while  in  the  performance  of  his  duties  upon  its 
cars. 

Contributory  aesliffenoe— Liability  imposed  by  statute^-^ited  in 
Patee  v.  Adams,  37  Kan.  133,  14  Pac  505,  holding  that  plaintiff's  contributory 
negligence  is  a  competent  defense  in  an  action  for  damages  for  the  communica- 
tion of  Spanish  fever  to  cattle ;  Atchison,  T.  &  S.  F.  B.  Co.  v.  Dennis,  38  Kan. 
424,  17  Pac.  153,  holding  that,  in  an  action  against  a  railroad  company  for  the 
burning  of  hay,  an  instruction  which  excluded  from  the  jury  the.  question  of 
contributory  negligence  was  erroneous;  Madison  v.  Clippinger,  74  Kan.  700,  88 
Pac.  260,  holding  that  the  factory  act  does  |^ot  exclude  the  defense  of  contribu- 
tory negligence  in  an 'employe's  action  for  Ut^mi^  ^^  operating  an  unguarded 
ripeaw ;  Sewell  ▼.  Atchison,  T.  &  S.  F.  It/po.  T8  Kan.  1,  96  Pac.  1007,  as  to 
the  effect  of  the  statute  making  railroad^  \  ?  £oi  aW  damages  resulting  from 
their  neglect  ViaW® 

Distin^ruished  in  Caspar  ▼.  Lewin,  82  ^,aA    100  "Pac  657,  holding  that 

mere  contributory  negligence  is  not  a  deJ»    ^  -•    ^^*  iLOtVon  iounded  upon  the  fac- 
tory  act  ^^*^<?  ^^ 

Prirate  aetiea  for  TtelatloM  at         \a0  r^xXiA  ^^  ^^^  \n  9  Ii.  B.  A. 

(N.  S.)  860^  oa  private  action  tor  Woj^  V  /toS  ^**^  ^^^^^^  conleirint  it 


I  at         \d 
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Pnaltire  danmseiipp-SwIiailMioB  to  Jwey^^-Olted  in  AtchitOn,  T.  A  S.  F. 
R.  Co.  v.  McGinnis,  46  Kan.  109,  26  Pac.  453,  holding  that  it  is  error  to  leave 
the  question  of  punitive  damages  to  the  jury,  when  there  is  no  testimony  to  wai^ 
rant  a  verdict  for  such  damages. 

M  KAK.  504,  CENTBAI.  BRANCH  ITNION  PAC.  R.  CO.  ▼.  WALTERS 

Secondary  o¥idenoe.-«Gited  in  West  v.  Cameron,  39  Kan.  736,  IS  Pac.  894, 
holding  that  it  was  error  to  admit  in  evidence  a  record  copy  of  a  deed  which  the 
plaintiff  had  in  bis  possession. 

24  KAK.  511,  BOARD  OF  COITRS  OF  CHASt:  COITNTT  ▼.  CARTER, 
Same  ea«o  oa  subseqLuont  appeal,  30  Kaa.  581,,  1  Pac*  814 

24  KAK.  515,  CLARK  ▼.  NORBIAN 

New  trial—Newly  dUeoTered  evidenoe.— Cited  in  Carson,  Pirie,  Scott  A  Co. 
y.  C.  M.  Henderson  &  Ca,  34  Kan.  404,  $  Pac.  727,  holding  that,  for  newly  dis- 
covered evidence  to  constitute  ground  for  a  new  trial,  it  must  appear  that  the 
failure  to  discover  it  earlier  was  not  due  to  any  lack  of  diligence;  State  v.  Rohr- 
er,  34  Kan.  427,  8  Pac.  718 ;  McMuUen  v.  Winfield  BIdg.  &  Loan  Ass'n,  4  Kan. 
App.  459,  46  Pac  410— holding  that  newly  discovered  evidence,  which  was  merely 
cumulative,  was  not  ground  for  a  new  trial;  Morgan  v.  Bell,  41  Kan.  845,  21 
Pac.  255,  holding  that  a  new  trial  will  rarely,  if  ever,  be  granted  to  procure  im- 
peaching evidence;  State  v.  Lackey,  72  Kan.  95,  Stt  Pac.  527,  holding  that  a  new 
trial  should  not  be  granted  because  of  newly  discovered  impeaching  or  cnmnlstive 
testimony;  State  v.  Nlmerick,  74  Kan.  658,  87  Pac.  722,  as  to  when  a  new  trial 
will  be  granted  on  the  ground  of  newly  discovered  evidence;  Titus  v.  l^IitcheD, 
3  Kan.  App.  90,  45  Pac.  99,  holding  that  newly  discovered  impeaching  evidence 
was  not  ground  for  a  new  trial;  Huster  v.  Wynn,  8  Okl.  569,  58  Pac.  736,  holding 
that  a  new  trial  will  not  be  granted  for  newly  discovered  evidence,  unless  it  ap- 
pears sufficient  to  probably  change  the  verdict. 

24  KAN.  620,  MU8COTT  ▼.  8T17RB8 

Implied  eontraet^— Cited  in  Muscott  v.  Hanna,  26  Kan.  770,  on  the  law  as  to 
an  implied  contract  in  regard  to  the  services  of  an  attorney. 

24  KAN.  524,  KARRIS  ▼.  DROUGHT 

Taxes— Tender  before  iajunotion  sraated.— Cited  in  Dudley  v.  Gilmore, 
35  Kan.  555,  11  Pac.  398,  holding  that  one  who  made  no  offer  to  pay  the  taxes 
conceded  to  be  legal  was  not  entitled  to  an  injunction  against  the  issuance  of  a 
tax  deed. 

24  KAN.  528,  8MITH  ▼.  ETTRI^KA  BANK 

•  Probate  and  district  conrte— Concurrent  Jnrisdiction^-^IJited  in  Proctor 
V.  Dicklow,  57  Kan.  119,  45  Pac.  86,  as  to  the  district  court's  jurisdiction  of 
matters  relating  to  the  estates  of  decedents. 

Same— Collateral  attack  on  orders  of  probate  eonrt.— Cited  in  Ward  v. 
Board  of  Gom'rs  of  Logan  County,  12  Qkl.  267,  70  Pac.  378,  holding  that  a  final 
order  of  the  probate  court  could  not  be  attacked  .collaterally  in  ejectment  in  the 
district  court. 

24  KAN.  534,  NATIONAL  BANK  OF  UiWIlENCE  T.  BABBEB 

Cited  in  Turner  ▼.  Board  of  Com'rs  of  Woodson  County,  27  Kan.  314. 

Taxation— DiTcrsion  of  proceeds.— Cited  in  State  ?.  City  of  Emporia,  67 
Kan.  710,  47  Pac.  833,  holding  that  the  dty  public  bnUding  funds  could  not  be 
transferred  by  the  dty  council  to  the  goMral  iund;   &nitk  v.  BMaey^  78  Kan. 


506,  85  Pac.  550,  bolding  that  the  statute  authoiriziBg  Gore  coustj  to  cne  a  part 
o|  the  general  revenue  fund  for  building  a  courthouse  is  violative  ol  the  consti- 
tutional prohibition  against  the  diversion  of  a  tax;  Northup  v.  Hoyt,  31  Or.  524, 
41^  Piae.  764,  hoMIng  that  «tftt«  taxes  charged  agailnat  a  county  were  ndt  to  be 
paid  first  out  of  tax  funds  in  the  county  treasury,  regardless  of  tke  cl>jeet  for 
which  they  wen  conacted. 

Snma  Hi ■•«ptl<m«v— Cited  in  note  in  19  Ia  B.  A,  80,  on  poiwiBr  of  state 
Legislature  to  exempt  from  taxation. 

24,  KAK.  547,  SBOITP  ▼.  CWKTHAKm  BRAHtOI  FNIOH  PAC.  R.  €0., 
Same  eaae  on  avbaoqnont  appeal,  28  Kaa.  394,  42  Am.  Rop.  168 

Oited  in  McKeen  y.  Haxtun,  25  Kan.  f)98L 

Taxatloa^-WliQ  may  pure&ase  at  tax  aalow— Cited  in  Smith  y.  Newman, 
62  Kan.  318,  62  Pac.  1011,  53  L.  R.  A.  034,  holding  that  a  tenant,  who  was  un- 
der no  obligation  to  pay  taxes  assessed  on  the  leased  premises,  might  purchase 
at  a  tax  sale. 

Cited  in  note  In  67  Am.  Bee.  459,  on  strengthening  title  by  purchase  at  tax 
sale;  in  75  Am.  St.  Rep.  280,  on  who  may  purchase  and  enforce  a  tax  title. 

Same— Irresalaiities  invalidatinB  tax  prooeediAsaw— Cited  in  WaUapai 
Mining  &,  Development  Co.  v.  Territory,  9  Ariz.  373,  84  Pac.  85,  holding  that 
failure  of  the  assessor  to  attach  his  eartificate  daes  not  iovalidKte  the  aBflassment,  ' 
unlesa  the  taxpayer  is  prejudiced  thereby ;  WatkiQs  v.  Inge,  24  Kan.  612,  bolding 
that  inexactness  in  the  statement  of  the  amount  of  taxes  and  interest  was  not 
fatal  to  the  notice  of  redemption;  Blackistone  v,  Sherwood,  31  Kjelo.  35,  2  Pac 
874,  holding  that  a  proper  notice  of  redemption  is  essential  to  the  validity  of  a 
tax  deed;  Douglass  v.  Lowell,  55  Kan.  574,  40  Pac.  917;  Ireland  v.  George,  41 
Kan.  751,  21  Pac.  770— bolding  that  the  delinquent  tax  notice  was  not  so  insuflS- 
dent  as  to  invalidate  the  tax  deed,  though  the  name  of  the  person  to  whom  the 
land  was  aaaeaaed  was  omitted. 

Distinguished  in  Long  v.  Wolf,  25  Kan«  522,  holding  that  a  notice  ol  redemp- 
tion was  insiljfficient  which  contained  erroneous  statements  as  to  the  da^  and  yaar 
of  the  tax  sale. 

SaaM— Cvraiiyo  acta>— Cited  in  note  in  76  Am.  Dec.  534,  on  power  of  Legis- 
lature to  supply  defects  in  assessments  for  taxes.  , 

HaiMt  iTtolla  as  ayidanaa^-CitAd  in  Matthewsoa  v.  Hevel,  82  Kan.  134,  107 
Pac  768,  holding  tax  rolls  prima  facie  evidence  of  ownership  in  an  action  to  set 
aaida  a  tax  deed. 

Gonolvaioiia  of  laWiF-Cited  in  Head  v.  Sutton^  31  Kan.  616,  3  Pac.  280,  hold- 
ing that,  if  the  findiniT  does  not  sustain  the  concluaioa  of  law,  it  la  ervoneoas. 

5^4  SAN.  566^  COS  ▼.  TAJBLWE3UL 

InvaUd  tax  tltla-^Baoovavjr  af  taasM  pa4d.-*^ited  in  Belz  y.  Bird,  31  Kan. 
139,  1  Pac  246,  holding  that  the  taxes  paid  by  the  plaintiff  in  ejectment  were  a 
lien  upon  the  property,  enforceable  by  sale;  Jackson  v.  Challiss,  41  Kan.  247, 
21  Pac  87,  on  the 'right  to  have  a  lien  declared  tox  taxes  and  charges  paid  and 
for  improvements,  where  a  tax  deed  is  adju<i|^  ^  invalid. 

Same— PaTinent  or  tender  of  tajcea  jk^    «^Xiit^^  ^  Cartwright  v.  McPad- 
den,  24  Kan.  662,  holding  that  it  is  not  fti^^^^W  necessary  that  the  plaintiff 
in  a  suit  to  quiet  title  tender  the  tax  de^^^^O^^       the  amount  ol  taxes  paid  by 
him;    Wilder  v.  Cockshutt,  25  Kau.  504,   ^   Vo^*^^  tljatt  ^^^^^^  ^  mortgagee  can 
contest  with  a  tax  certificate  holder  the  « J^  ^  --rttf       a  aud  chaigea,  he  must  pay 
or  tender  those  conceded  to  be  legal;  Loi,   Hi  W^   i^^$  btvftot^i  ^  ^^^  "^^^»  '^^  ^^^' 
250,  holding  that  a  tender  of  taxes  was    ^VV  ^   4»  ^^*d«^^  ^^  *^  ^^^^°^  ^  ^^^^' 
ment  against  one  holding  under  a  voidt^*^  \^^  y^     ' X^.    ^\i\tf»]Le  ^*  ^^^  ^  ^^i- 
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368,  76  Pac.  837,  holding  that  a  tender  of  the  snm  actually  dne  was  not  a  condi- 
tion precedent  to  the  maintenance  of  an  action  to  set  aside  a  voidable  tax  deed. 

24  KAH.  571,  RUSBEIX  ▼•  HUDBOH,  Bmmm  «•••  oa  snlMaavemt  avyeal, 
28  Kaa.  99 
OAoers— Territorial  Umitatlon  oa  »ifttliority.^Oited  in  note  in  33  L.  B. 
A.  85,  on  power  of  officials  to  act,  as  detenninod  by  place  of  performance. 

24  KAH.  572,  BOABD  OF  OOITBS  OF  LTOH  COUKTT  ▼.  8EBGEANT 

Oorreotloa  of  «sso«iauiat-«>llotieoiiMCitod  in  Topeka  Oi^  By.  Co.  ▼.  Rob- 
erts, 45  Kan.  360,  25  Pac.  854;  Topeka  Water  Supply  Co.  v.  Robects,  45  Kan. 
363,  25  Pac.  855~holding  that  the  collection  of  taxes  could  be  enjoined  by  a 
taxpayer,  where  the  valuation  had  been  increased  without  notice. 

ConolnsiTonesB  of  orders^-Cited  in  Bank  of  Santa  F6  v.  Haskell  Coanty 
Bank,  59  Kan.  354,  53  Pac.  132,  holding  that  the  fact  that  it  was  assumed  and 
held  upon  a  motion  that  the  execution  had  been  levied  upon  the  property  did 
not  preclude  a  party  from  subsequently  showing  that  no  levy  was  in  fact  made; 
Bardrick  v.  Dillon,  7  Qkl.  535,  54  Pac.  785,  holding  that  the  assessing  of  prop- 
erty is  not  judicial,  and  that  the  assessors  and  boards  of  equalization  exercise 
no  judicial  powers. 

24  KAK.  574,  XoMUlUEtT  ▼.  FLETCHER 

Referred  to  in  McMurry  v.  Fletcher,  28  Kan.  837  (subsequent  appeal  in  same 
case). 

Pai*tners]&lp— Mortgage.— Cited  in  Chicago  Lumber  Co.  v.  Ashworth,  26  Kan. 
212,  holding  that  a  mortgage  to  partners  in  their  firm  name  was  validl 

Samo— Property.— Cited  in  note  in  27  Lk  B.  A.  482,  as  to  when  real  estate 
will  be  considered  partnership  property. 

24  KAK.  580,  TTIiEB  ▼.  8AFFORB,  8aiiie  case  on  subsequent  appeal, 
31  jKAn.  608,  3  Pao.  333 

Fortheoming  bond— Effect .^-Cited  in  Stevenson  v.  Palmer,  14  Colo.  565,  24 
Pac.  5,  20  Am.  St.  Rep.  295,  holding  that  attached  "property,  released  by  a  forth- 
coming bon3,  could  not  be  replevied  by  the  sureties;  Fisher  v.  Haxtun,  26  Kan. 
156,  as  to  discharge  of  attachment  by  forthcoming  bond;  McKinney  v.  Porcell. 
28  Kan.  446,  holding  that  property  held  under  a  redelivery  bond  was  in  the  cus- 
tody of  the  law  and  not  subject  to  attachment. 

Cited  in  note  in  32  L.  R.  A.  (N.  S.)  406,  on  right  of  obligor  in  bond  for  re- 
lease of  attached  property  to  attack  attachment. 

Attaebment— RoTiew  of  order  disebargingw— Cited  in  Hershfield  v.  Lowen- 
thal,  35  Kan.  407,  11  Pac.  173;  Doggett,  Bassett,  Hills  &  Co.  v.  Bell  &  Sterens, 
32  Kan.  298,  4  Pac.  292— holding  that  the  ruling  of  the  trial  judge  on  a  motion 
to  dissolve  an  attachment  must  be  austained,  unless  clearly  erroneous, 

24  KAK.  685,  BABCOCK  t.  A8HMEAD 

24  KAK.  588,  KAK8AS  PAO.  RY.  CO.  ▼.  WIOGIK8 

Liability  for  stook  billed  on  nnfenced  traok.-^ited  In  Missouri  Pac 
By.  Co.  V.  Johnston,  35  Kan.  58,  10  Pac.  103,  holding  that,  where  the  animals 
killed  upon  an  nnfenced  track  escaped  from  a  lawful  Inclosure  through  no  fault 
of  their  owner  the  railroad  company  was  liable  for  killing  them;  Missouri  Pac. 
R.  Co.  V.  Olden,  72  Kan.  110,  83  Pac.  25,  holding  that,  if  the  stock  injured  by  a 
railroad  escaped  from  an  inclosure  without  the  owner's  fault,  he  may  recover,  re- 
gardless of  the  fence  law. 

Cited  in  note  in  49  Am.  Dec  271,  on  liability  for  injuries  to  cattle  trespassine 
on  railroad  track. 
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Frhrate  motUm,  for  Tlolatloii  of  statnte.— Cited  III  note  in  9  Ik  B.  A.  (N. 
S.)  355,  on  private  action  for  violation  of  Btatnte  not  expressly  conferring  it 

24  KAK.  690v  GATJUmrm  T.  D&OITOHT   ' 

Bii^t  to  puroluwe  at  aalo^— Oite^  in  Spicer  v.  Rowland,  39  Kan.  740,  18 
Pac.  906,  holding  that  a  tax  sale  to  a  firm  of  which  the  county  treasurer  was  a 
member  was  absolutely  void. 

Cited  in  note  in  136  Am.  St  Rep.  793,  on  who  may  not  purchase  at  judicial,  ex- 
ecution, or  other  compulsory  sales,  because  so  doing  may  conflict  with  their  duties. 

24    KAH.    594,    TIOLASLLB    r.    BOA3UI    OF    OOM'BS    OF    SUMNlHEt 
OOtTNTT 

24  KAH.  598,  FBAKEB  ▼.  UTTUB,  36  AM.  BEP.  262 

Alteration  of  Instnunont^-^Cited  in  note  in  86  Am.  St  Rep.  123,  on  unau- 
thorized alteration  of  written  instruments. 

Beoovery  of  money  paid^^Cited  in  note  in  38  Am.  Rep.  205,  on  recovery, 
back  of  money  paid  by  mistake. 

24  KAN.  600,  CUMMINS  ▼.  HEAU>,  36  AM.  BEP.  264 
Affeney— Liability  for  acta  of  collection  as^nt.— Cited  in  First  Nat.  Bank 

of  Girard  v.  Craig,  3  Kan.  App.  166,  42  Pac.  830,  holding  that  a  bank  was  Uable 

for  the  amount  collected  by  its  agent  on  a  note  received  by  it  for  collection. 
Cited  in  note  in  34  Aul  Dec.  316,  on  bank's  liability  as  agent  for  collection; 

in  50  Am.  St  Rep.  115,  124,  on  subagents  and  their  relation  to  agent  appointing 

them. 

24  KAN.  604,  BANK  OF  KANSAS  CITY  t.  MUXS 

IndoraemoAt  of  notos.*-Oited  in  note  in  134  Am.  St  Rep.  905,  on  indorse- 
ment without  zeoonnM. 

24  KAN  612,  WATKINS  ▼.  INGE 

Cited  in  Ritchie  v.  Mulvane,  30  Kan.  241,  17  Pac  830. 

TaxatioB— I<aw  sorcminB—Inteycot.— Cited  in  Yogler  y.  Stark,  76  Kan. 
831,  89  Pac.  663,  holding  that  the  rate  of  interest  prevailing  at  the  time  of  a  tax 
sale  was  not  affected  by  a  subsequent  statute. 

Sam^-Validity  of  deed.— Cited  in  UAdk  v.  Price,  35  Kan.  134,  10  Pac.  521, 
holding  that  a  tax  deed  was  not  void  because  it  showed  that  two  contiguous  lots 
were  assessed,  sold,  and  deeded  as  one  tract;  Sanger  v.  Rice,  43  Kan.  580,  23 
Pac.  633,  holding  that  the  tax  deed  suificiently  sliowed  the  assignment  of  the  tax 
sale  certificate  by  the  county  clerk;  Howard  v.  Hulhett,  10  Kan.  App.  314,  62 
Pac.  545,  holding  that  a  tax  deed  for  sefreral  tracts  bid  off  for  the  county  must 
show  that  the  sale  of  each  tract  failed  for  want  of  a  bidder  who  would  pay  the 
amount  due. 

flauo-Notioe  of  salo.— Cited  in  Davia  v.  Banii^eton,  %  Kan.  196,  10  Pac 
532,  holding  that  the  loss  of  the  notice  of  ^^'    |^d  proof  thereof  after  being  filed 
did  not  render  the  tax  sale  void ;   Tidd  v.  ^j/J^   ^  Q6  Kan.  401,  71  Pac.  844,  hold- 
ing the  publication  of  a  Ux  sale  notice  81K^^^\*  ^o\l«h  the  first  publication  was 
made  only  25  days  before  the  sale.  ^^^\^P^ 

Bam  a    Notloo  of  redemption.-^ite^  ^,  '^6\i,  2&  Kan.  522,  holding 

that  a  notice  of  redemption,  which  cont^i       ^      <iO^^  An«  stBitemenls  of  the  day  and 
year  of  the  tax  sale,  was  so  defectiTe  a%  ^  ^\i  ^\io^     ^^\»3.^i^\  BlacWstone 
V.  Sherwood,  31  Kan.  35,  2  Paa  874,  k  V  \     i>^t^^  Viet  tioUce  ot  redemption  es- 
stntial  to.the  vaUdity  of  a  tax  deed;  S^\^^     t^  ^^T  ^  ^^^  ^^  ^^  ^^  ^'^' 
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bolcling  a  tax  deod  voidaibla  where  the  final  vedeMptfon  notlde  -ttated  a  •>■  Mb- 
stantially  greater  than  tha  taxes  diarg«d. 

24  KAN.  619,  KANSAS  PAC.  BT.  OO.  ¥.  WSXCBSSIiBAinK 

24,  KAN.  619,  KANSAS  PAO.  RY.  CO.  ▼.  WOOD 

LiaMJity  of  railroad  oompaay— Unfeaoed  track.— ^ited  in  MlBSouri  Pac 
R.  Go.  V.  LegK^tt,  27  Kan.  323,  holding  that  a  ndUoad  company  was  not  liable 
for  horses  killed  from  going  upon  the  track  at  a  place  where  the  company  was  not 
allowed  to  fence  and  straying  down  the  track  to  a  point  where  a  fence  would  have 
been  proper;  Wichita  A  a  By.  Go.  v.  Gibbs,  47  Kan.  274,  27  Pac  9dh  holding 
that  a  railroad  company  could  be  held  liable  for  a  cow  killed  on  an  nnfeaoed  po^ 
tion  of  its  track  by  a  train  operated  by  a  construction  company. 

Same-f  leadlns  and  •vidaBoe.p-Giled  in  Kansas  Gity»  Li  A  S.  B.  Co.  ?. 

Neville,  25  Kan.  632,  holding  the  evidence  sufficient  to  sustain  a  finding  that  the 
road  was  not  fenced  where  animals  entered  upon  it;  Missouri  Pac.  By.  Go.  t. 
Piper,  26  Kan.  58,  holding  that  the  bill  of  particulars  in  an  action  for  the  killing 
of  a  colt  suflSciently  alleged  the  want  of  a  suffident  fence;  St.  Louis  &  S.  F. 
By.  Go.  Y.  Dudgeon,  28  Kan.  283,  holding  that  the  petition  in  an  action  for  the 
killing  of  a  cow  at  a  place  where  the  railroad  was  not  fenced  was  sufficient 

Same— Acta  or  omissions  of  tMrd  persons.— Cited  in  Arrowsmlth  v.  Nash- 
ville &  D.  B.  Go.,  57  Fed.  165,  holding  that  the  lessor  was  not  liable  for  injuries 
to  a  passenger  from  the  operation  of  the  railroad  by  a  lessee ;  Smith  ▼.  Atchison, 
T.  &  S.  F.  B.  Co.,  25  Kan.  738,  holding  that  a  railroad  company  waa  liable  for 
the  negligence  of  the  employes  of  a  coal  and  mining  company,  whose  cars  were 
being  moved  over  the  railroad ;  Union  Trust  Go.  of  New  York  ▼.  Cuppy,  26  Kan. 
754,  holding  that  a  railroad  company  was  liable  for  damages  from  the  dlveision 
of  a  stream  by  a  defective  culvert,  occurring  while  the  property  was  in  a  receiv- 
er's hands ;  St.  I^uis,  W.  A  W.  By.  Co.  r.  Curl,  28  Kan.  622,  as  to  the  liability 
of  lessor  and  lessee  of  a  railroad  for  damages  resulting  from  want  «f  eaide  guards. 

Cited  in  note  in  5  Am.  St.  Bep.  314,  on  liability  of  railroad  company  while  roai 
is  in  hands  of  trustee  or  receiver;  in  71  Am.  Dec  295,  on  liability  of  railioad> 
for  torts  of  lessee. 

Attorney's  fee  on  ap]^eal.-^ited  in  State  r.  Thomas,  76  Kan.  447,  92  Pac. 
557f  holding  that  the  statute  does  not  allow  attora«y*s  fees  for  aervieaa  in  the 
Supreme  Court  on  appeal  from  a  conviction  for  contempt  in  rfolating  an  fatjunc* 
tion  granted  under  the  prohibitory  law. 

Private  aotloa  for  violation  of  Btatnte«*«Gtted  in  note  in  9  L.  B.  A.  (N. 
S.)  365,  on  private  action  for  violation  of  statute  not  expressly  eonfening  it 

S4  KAN.  687,  ATCHISON  St  N.  B.  CO.  ir.  IXINN 

Nesligemoe  of  railroad  eomp«iiiea.*-^ited  in  Atchison,  T.  A  S.  F.  R.  Go^ 

r.  Plaskett,  47  Kan.  107,  26  Pac. 401,  holding  that  a  railroad  company  was  not 
guilty  of  such  negligence  toward  a  boy  climbing  <ffet  a  car  a.<<  rendered  it  lisMe 
for  his  injury ;  Tawney  v.  Atchison,  T.  A  S.  F.  B.  Co.,  84  Kan.  354,  114  Pac 
228,  holding  that  a  veodict  for  plaintiff  could  not  standi  when  it  aiipearai  fiem 
the  findings  that  defendant  railroad  owed  no  duty  to  plaintiff  which  it  wiongfully 
failed  to  perform. 

Cited  in  note  la  21  L.  B.  A.  308,  an  injuriea  in  getting  on  and  off  railrosd 
trains. 

24  KAN.  64,2,  8TATB  ▼•  JENNINGS 

Preaenee  of  aeouaed  dnrtac  proeeedlac*»'"*CHted  in  Ball  t.  Unltad  StateSi 
140  U.  S.  118,  11  Sup.  Ct.  761,  39  L.  Ed.  877^  holding  that  the  record  In  a  cajrftal 
case  should,  at  common  law,  shbw  the  defendant  to  liave  bean  present  and  MskBi 
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btfore  senlttict  wlMther  he  laid  «ikrthing  to  nay  whj  ientelMe  dl««M  iii6t  bo  pio- 
noimced. 

DistiBgvSidied  in  Sfhwab  t.  Beigffren,  148  U.  &  442,  12  Sup.  Ct  625,  36  L.  EM. 
218»  holding  that  tlM  defendant's  presence  in  tbe  appellate  conyt  at  the  time  a 
judgment  sentendni;  him  to  death  is  affinned  la  not  required;  State  t*  Xtond,  51 
Kan.  1,  82  Pac  657,  holdtng  that  defendant's  personal  presence  during  his  trial 
for  a  DEiisdeaieanaar  is  net  retailed. 

▼«sdiet  ev  JttdsmeiU  Bot  apeetfjriaK  electee  off  ofgesise.-iOitsd  in  Re 
Blaek,  S2  Kan.  64,  34  Pac  414,  89  Am.  St  Rep.  881 ;  State  t.  Treadwell,  94 
Kan.  518,  88  Pac.  618 ;  State  t.  Scaxlett,  57  Kan.  252,  45  Pac.  602*^holdin«  that 
a  yerdict  which  failed  to  spedtr  tiie  degree  of  the  offenee  was  insoffioient* 

Tndetafte  iiiclemettt.-^3ltBd  in  Re  Howard,  72  Kan.  278,  83  Pte.  1082  (dis- 
«w^Hng  opinion),  holding  that  the  judgment  under  which  the  petidotter  was  held 
was  not  00  indefinite  and  uncertain  as  to  entitle  him  to  his  release  beoanse  it  was 
inq^osflible  to  ascertain  his  maximum  puniehment  therefrom;  In  re  McLean,  64 
Kan.  852,  115  Pac.  647,  35  U  R.  A.  (N.  S.)  653,  holding  that  a  verdict  fitting 
only  one  of  the  degrees  charged  satisfied  the  requirement  that  it  specify  the  degree. 

Siteet  of  iiTes«lAxitiea.-»^Cited  in  Rhea  y.  United  SUtes,  6  OkL  249,  60 
Pac.  092,  on  the  effect  of  failing  to  inform  defendant  of  the  nature  of  the  indict- 
ment, and  of  other  irregularities. 

24  KAK.  662,  OARTWBIOHT  ▼.  McFABBEK 

Qnietins  titlfr—Ploadins.— Cited  in  Douglass  v.  Huhn,  24  Kan.  766,  holding 
that  an  allegation  of  peaceable  possession  signified  actual  .possession  and  was  suffi- 
cient. 

Same— Title  and  possession  to  snpport.— Cited  in  Hoffman  y.  Woods,  40 
Kan,  382,  19  Pac.  805,  holding  that  plaintiff  had  such  actual  possession  as  entitled 
him  to  sue  to  quiet  title ;  Sutliff  y.  Smith,  58  Kan.  559,  50  Pac.  455,  holding  that'  a 
yendor  out  of  possession  could  sue  to  quiet  title,  where  the  vendee  refused  to  sue. 
but  withheld  the  purchase  money  until  title  perfected;  Womble  v.  Pike,  17  OkL 
122,  87  pac.  427,  holding  that  a  temporary  vacation  of  a  homestead  was  not  an 
abandonment  of  actual  possession,  such  as  would  forfeit  the  right  to  sue  to  quiet 
title. 

Taxation^Validity  of  deed— Separate  traots.— Cited  in  Crisman  y.  John- 
son, 23  Colo.  264,  47  Pac.  296,  58  Am.  St.  Rep.  224,  holding  that  the  fact  that 
the  lots  described  In  a  tax  deed  were  not  numbered  consecutively  was  insufficient 
to  overcome  the  presumption  of  the  regularity  of  the  proceedings ;  Dodge  v.  Em- 
mons, 84  Kan.  732,  9  Pac.  951 ;  Mack  y.  Price,  35  Kan.  134,  10  Pac.  521 ;  Cross 
y.  Herman,  74  Kan.  554,  87  Pac.  686— holding  that  a  tax  deed  was  not  void  on  its 
face  because  it  showed  a  sale  of  several  contiguous  tracts  together;  Wyer  v.  La 
Rocque,  51  Kan.  710,  33  Pac.  547 ;  Worden  v.  Cole,  74  Kan.  226,  86  Pac.  464 ; 
North  Real  Estate  Loan  &  Title  Co.  y.  Billings  Loan  &  Trust  Co.,  36  Mont.  356, 
93  Pac.  40-^hMthg  that  a  tax  deed  reciting  that  noncontigneas  lots  were  sold  en 
masse  was  yoid  on  its  face;  Keen  Syndicate  ▼•  Denney,  9  Kan.  Apt>.  590,  56 
Pac.  242,  holding  that  a  block  containing  eev^sal  lots  cenid  be  dcsccibed  as  a  bietk 
when  owaed  by  one  person,  and  sheuld  be  ^^  dieted  (m  the  transfer  record  opop 


payment  of  the  fee  for  a  tcact  of  land. 
Same- '  Pn>ol  evidenee  aiPeetins 


-  *^^      Ynt«A  ^^  Latliin  V.  Witeen,  28  Kan. 
513,  holding  that  evidence  aliunde  coaki  ^s^\p,  \ieeli  atoitted  to  cettttadlct  a 


fatal  defect  apparent  In  the  recitals  of  e,  ^Vvt  ^     a  and  show  that  the  county  was 

not  a  competitive  bidder;   Hanenkratt  y     ^C;     d^^^A  0^^-  *^^^'  *^  ^*^'  ^^^'  ^^^ 

fa«  that  a  tax  deed  holder  cwiid  not  j^v*    V\^  ^:L  *^  . j^  \a  aid  <<l  t^  tedlato  of 

his  tax  deed;    Bays  v.  Tnrisen,  25  OjT^W^AV^     ^^'^T^, "^oltog  that,  wh«»  the 


oOeer^  netma  ehewed  lots  to  have 
parol  that  they  were  sold  singly, 


Y 
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Same— Neoegflitjr  of  temder  of  taaes  bef ozio  Mdt."*-Cited  m  Miller  y.  Zieg- 
ler,  31  Kan.  417,  2  Pac  601,  holding  that,  before  suing  to  set  aside  a  tax  sale 
certificate,  plaintiff  should  pay  or  tender  all  valid  taxes;  West  v.  Cameron,  39 
Kan.  736,  18  Pac  8^,  holding  that  ejectment  could  be  maintained  without  a  pre- 
vious tender  of  taxes  paid  by  defendant;  City  of  Leavenworth  v.  Douglass,  3 
Kan.  App.  67,  44  Pac.  1099,  holding  that  plaintiff  was  not  required  to  tender 
school  taxes  before  suing  to  enjoin  a  city  from  collecting  taxes  in  its  favor. 

flame— Invalid  tax  title— Iden  for  taxes  paid««*Gited  in  Russell  v.  Hudson, 
28  Kan.  99,  holding  that  a  lien  for  taxes  paid  mHy  be  declared  in  ejectment  brou^t 
by  either  party ;  Belz  v.  Bird,  31  Kan.  139,  1  Pac.  246,  holding  that  taxes  paid 
by  plaintiff  in  ejectment  were  a  lien  on  the  property  enforceable  by  sale. 

Same-  ■  JEielmbnreoment  for  tazea  paid.— Oted  in  McKeen  y.  Haxtnn,  25 
Kuu.  698,  holding  that  the  court  properly  made  the  reimbursement  of  defendant 
of  taxes  paid  a  condition  to  Quieting  plaintiff's  title. 

Same— 'Riglit  to  redeem.— Cited  in  Russell  v.  Hudson,  28  Kan.  99,  on  the 

owner's  right  to  redeem  from  taxes,  charges,  and  interest. 

Same— -Riftlit  to  maintain  ejectment.— Cited  in  Daniels  v.  Case,  45  Fed. 
848,  holding  that  plaintiff's  mere  right  to  a  tax  deed  gave  him  no  standing  to 
maintain  ejectment. 

AdTerae  posseeeion.^-Cited  in  Stockton  v.  Geissler,  43  Kan.  612,  23  Pac  619. 
holding  that  the  acts  of  ownership  shown  in  ejectment  were  sufficient  to  sustain 
a  finding  of  adverse  possession  for  more  than  15  years. 

24  KAK.  672,  SIXOVER  t.  SNnrEI.T 

Notice  of  protest— Indoreer.— Cited  in  Malott  v.  Jewett,  1  Kan.  App.  14,  41 
Pac.  674,  holding  that  in  an  action  against  the  indorser  of  a  note  the  service  of 
a  sufficient  notice  of  protest  should  be  alleged  in  the  petition,  or  some  excuse  given 
why  it  was  not  so  done. 

24,  KAH.  678,  ATCHISOK,  T.  Sd  8.  F.  R.  CO.  ▼.  BOBB 

Railroads— Interest  in  land  eras t.— Cited  in  Emslie  v.  Young,  24  Kan. 
732,  holding  that  a  title,  to  become  vested  when  the  railroad  route  was  definitely 
fixed,  oould  not  be  disturbed  by  a  subsequent  act  of  Congress ;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Rockwood,  25  Kan.  292 ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Pracht,  30 
Kan.  66,  1  Pac.  319— as  to  the  interest  created  by  grants  for  the  benefit  of  rail- 
road companies. 

24  KAN.  679,  FRAKBR  ▼.  CUIiIiiniC 

Usury— Fenalty-^Cited  in  First  Nat  Bank  of  Hutchinson  v.  Mclnturff,  3 
Kan.  App.  536,  43  Pac.  839,  holding  that  double  the  amount  of  interest  paid 
I  could  be  recovered  as  the  penalty  for  usury. 

Same— By.  national  banker— Cited  in  note  in  56  K  R.  A«  700,  707,  on  effect 
of  taking  or  reserving  illegal  interest  by  national  bank. 

Sanie— Biglit  to  offset  or  aesisn«~^ited  in  Morrison  y.  State  Bank  of 
Chanute,  8  Kan.  App.  201j  48  Pac.  441,  hokliag  that  a  party  could  not  oflEiet 
against  a  note  usurious  interest  paid  on  fonner  loans;  liloyd  v.  First  Nat 
Bank  of  Rusaell,  5  Kan.  App.  512,  47  Pac.  575,  holding  that  a  <^all8e  of  actiDii 
for  asuriouB  interest  paid  to  a  national  bank  on  a  note  is  not  assignaUe. 

24  KAN.  682,  BJSVINKEY  ▼•  MANN 

Jnvtiee  of  the  peaee— Continnanee^-^ited  in  Hobbe  ▼,  German^Americtn 
Doctors,  14  Okl.  236,  78  Pac.  356,  holding  that  a  probate  judge,  sitting  as  a 
justice  of  the  peace,  did  not  lose  jnriediction  by  being  abseat  wken  a  stipula- 
tion for  continuance  to  a  day  certain  was  entered  into. 
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JmdgBf  mta  'Jwinwcttoiu-Oted  in  note  in  80  Ia  R.  A.  710;  on  tojunctidns 
agninst  jodgmento  for  errors  and  irre^laritie« ;  in  80  L.  B«  A«  780,  on  injunc- 
dona  against  ^dgments  obtained  by  fraud,  accident,  mistake^  surprise,  and  duress. 

24.  XABT.  686»  STATE  ▼.  STOBJCOICT 

Speelal  leglalatlnn  Conferring  eorporate  poir«mi^— Gited  in'  State  v. 
City  of  Lawrence,  79  Kan.  284  SiOO  Pac.  48C^  holding  tbat  the  statute  authoriz- 
ing the  xdty  of  Lawrence  to  vote  bonds  in  aid  of  the  Uniyersity  is  not  violative 
of  the  constitutional  prohibition  against  ciHiferring  corporate  powers  by  special 
act. 

Same— Iieclslntive  determinatlcind^-Oited  in  note  in  81  Am.  Dec.  607,  on 
conclusiYcness  of  legislatlTe  determination  as  to  applicability  of  general  law. 

Riglit  to  question  Talidity  of  statute.— Cited  in  note  in  85  Am.  Dec. 
364  (par.  1),  on  right  to  attack  statutes  showing  illegal  enactment. 

€k>rporations-«Period  of  ezistenoe.^^ited  in  note  in  88  L.  B.  A.  577,  on 

I>eriod  of  existence  of  private  corporations. 

24.    KAH.    700,^  OONSTITUTIONA]:.    PBOHIBITOBT    AMENBIOBNT 
OASES 

AjaendM&ente  to  tbe  Oonstltntio»-«V«ildltr<^-Olted  In  State  of  Kaidiuis 
Y.  Walraff,  26  Fed.  178,  holding  that  the  prohibitory  amendment  to  the  Kansas 
€k>nstitution  in  1880  is  not  in  conflict  with  the  federal  Cronstitution ;  People 
ex  lel.  Elder  v.  Sours,  31  Colo.  369,  74  Pac.  167,  102  Am.  St  Rep.  34,  on  the 
▼alidity  of  an  amendment  t<y  tlie*Con8dtution,  and  in  disaenting  opinion  as  to 
the  entering  of  amendbfUents  on  the  journals;  Boaxd  of  Trustees  for  Sumner 
County  High  School  v.  Board  of  County  Com'rs  of  Sumner  County,  61  Kan. 
706^  60  Pac.  1057,  holding  that  a  statute  did  not  authorise  the  discontinuance 
of  the  Sumner  county  high  school,  where  a  majority  of  the  voters  voting  did  not  . 
vote  in  the  negative;  State  ex  rel.  Woods  v.  Tooker,  15  Mont  8,  37  Pac  840, 
25  li.  Bw  A«  560,  holding  thajt  noncompliance  with  the  requirement  that  a  pro- 
posed constitutional  amendment  be  published  for  three  months  rendered  its  adop- 
tion nugatory;  Arie  v.  State,  23  OkL  166,  100  Pac  23;  Arie  v.  State,  1  OkL 
Cr.  250,  100  Pac.  23;  Arie  v.  State,  1  Okl.  Or.  666,  100  Pac  23,  33—holding 
that  the  prohibition  amendment  to  the  Constitution,  was  properly  siri>nutted*    . 

Cited  in  note  in  1  An;.  St  Rep.  21,  on  entering  constitutional  amendments  in 
legislative  journals;  in  10  L.  R.  A.  (N.  S.)  150,  on  effect  of  noncompliance  with 
prescribed  method  of  amending  Constitution;  in  22  L.  R.  A.  (N.  S.)  478,  on 
basis  for  computation  of  majority  essential  to  adoption  of  proposition  submitted 
at  general  election. 

Prol&iMtory  llqtuor  law^-EJVeot  of  enaetnient.^Cited  in  Franklin  y. 
Westfall,  27  Kan.  614^  holding  that  nxx  oidinance,  in  so  far  as  it  prescribed 
punishment  for  the  unlawful  siUe  of  intoxicating  liquor,  was  not  repealed  by 
the  prohibitoiy  amendment  and  statute;  Fiscl^er  v.  Moore,  69  Kan.  191,  76  Pac. 
403,  holding  that  the  adoption  of  the  biennial  election  amendment  to  the  Con- 
stitution did  not  repeal  a  biennial  election  law;  State  v.  Weiss,  84  Kan.  165, 
113  Pac.  388,  86  Ij.  R.  Ai  (N.  S.)  73,  holding  that  the  prohibitory  amendment 
to  the  Constitution  is  not  ti  restriction  on  the  power  of  the  Legislature  to  pro- 
hibit ;  Allsman  v.  Oklahoma  City,  21  Okl.  142,  95  Pac  468,  16  L.  R.  A.  (N.  S.) 
511,  17  Ann.  Cas.  184,  holding  that,  after  the  adoption  of  the  prohibitory  clause 
of  the  Constitution,  the  sum  paid  for  the  unused  portion  of  a  liquor  license  could 
be  recovered  back ;  Arie  v.  State,  23  OkL  166,  100  Pac  23,  holding  that  liquor 
licenses  were  revoked  by  the  prohibition  article  of  the  Constitution;  Arie  v. 
State,  1  OkL  Cr.  250,  100  Pac.  23;  Arie  v.  State.  1  Okl.  Cr.  666,  100  Pac  23, 
33—holding  that  a  license  to  sell  liquor  is  revoked  by  the  repeal  of  the  law  au- 
thorizing it 
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OoBsilinHoiyaity  of  •t»ttttoB.p-*Qited  In  Slata  t«  Wbim«v^  35  Eao.  271, 
10  Pftc.  852,  oa  When  a  proMcution  is  by  due  prooeM  oi  law ;  Bakh  ▼.  Oleiui, 
85  Kan.  735,  119  Pac.  67,  holding  that  the  statute  creatuiff  Hie  OiteiBOlQgical 
commissioii  is  not  Tiolative  of  Const.  U.  S.  Amend.  14. 

Cited  in  note  in  15  Ia  R.  A.  (N.  S.)  ^12,  fi02,.  on.  eoMatiMCtooal  f^pA  ta  pio- 
blbit  tale  of  in^xicanlv, 

ProTl]i««  of  the  eowrta  aad  ilie  Xiegialatvra^— Gftad  in  State  v.  Ameiieta 
Book /Co.,  69  Kan.  1,  76  Pac.  411,  1  Ij.  R.  A.  (N.  S.)  1041,  2  Ann.  Oaa.  56; 
State  ex  rel.  Wyoming  Arrienltural  College  ▼.  Irvine,  14  Wyo.  818,  84  Pac. 
90— holding  that  the  courts  have  nothing  to  do  with  the  policy  of  a  law;  Okla- 
homa City  V.  Shields,  22  Okl.  266^  100  Pteo.  669,  faeldSnf  that  tte  L^^slatare 
alone  is  the  judge  of  whether  an  emergency  ezsBts  reguiriag  a  law  to  go  into 
immediate  eifect;  Eadderly  v.  Portland,  44  Or.  118»  74  Pac  710,  75  Pac  222, 
holding  that  the  courts  may  determine  the  validity  of  a  constitutional  amendment 

Ststutea^Baciaa^rlt^  of  pajMMoo^^ited  ia  Wegrand  t.  Stovt^  35  Kan. 
545,  11  Pac.  355,  as  to  when  an  enrolled  bill  is  presumptive  and  when  oondusive 
evidence  of  the  regularity  of  its  passage;  Missouri,  K.  A  T.  R.  Co.  v.  Simons, 
78  KaoL  130,  88  Pac  Osi^  kaUtetg  ttiat  atalaftta  ciiBaot  be  overtbro^n  by  Jeaisal 
entries  which  are  themselves  contradictory  and  of  doubtful  import. 

CMIataral  ttttaek  «»  J«dcaM»t^->«Citad  in  davengtr  t.  Figky,  68  San. 
699,  75  Pac  1001,  holding  a  Judgment  not  open  to  collateral  attedr  tiMOgh  it 

iavolted  an  emneovs  deeisioa  as  to  certain  matten. 


24  KAN.  7fUh  KANSAS  PAO.  RT.  CO.  ▼•  B^UNXSTKB, 
113  17.  S.  6S(K  5  Smp.  €t.  M6,  S8  Zi«  Bd.  IISS 

Chraat  to  vallrond— InteTest  eTaated.-^!)!ted  in  Atcbtson,  T.  A  S.  F.  R. 
Co.  T.  Rockwood,  25  Kan.  292,  as  to  the  imtnedfate  interest  created  by  a  land 
•  grant  to  a  railroad ;  Atchison,  T.  A  S.  F.  R.  Co.  v.  Pracht,  30  Kan.  66,  1  Pac. 
319,  on  th«  interest  in  grants  of  land  made  by  Congress  for  the  benefit  of  rail- 
road  companies ;  Burtiham  v.  Starkey,  41  Kan.  604,  21  Fac.  624,  holding  that  a 
settler  who  made  no  offer  to  enter  upon  or  file  on  certain  pubUe  land  before  it 
was  granted  to  a  railroad  acquired  no  interest  in  it. 

24  KAN.  782,  1EMBXJB  t.  TOlTNe 

Oraat  to  railroad— latareat  ereatecU-^ited  In  Atchison,  T.  A  S.  F  R. 
Co.  V.  Rockwood,  25  Kan.  292,  as  to  the  immediate  interest  created  by  a  laod 
grant  to  a  railroad  company;  Toung  v.  Goss,  42  E^n.  502,  22  Pac.  572,  holding 
that  an  abandoned  homestead  entry  was  not  excepted  from  a  land  grant  to  a 
railroad. 

24  KAN.  T49,  ATCHISON  Jfc  B.  BT.  CO.  t.  XiTON 

Eialnent  domaJba— Elenenta  of  danaeOi^Cited  in  Kansas  City  A  E.  B. 
Co.  V.  Kregelo,  32  Kan.  608,  5  Pac  15,  holding  that  damages  from  increased 
risk  to  an  orchard  from  persons  passing  along  the  railroad  were  too  remote  and 
speculative;  Chicago,  K.  &  W.  R.  Co.  v.  Palmer*  44  Kan.  UO,  24  Pac  ^2; 
Florence,  B.  A  W.  V.  R.  Co.  v,  Pember,  45  Kan.  625,  26  Pac  1 ;  St  Louis,  K. 
A  S.  W.  Ry.  Co.  V.  Hammers,  51  Kan.  127,  32  Pac.  922 ;  Southwestern  Mineral 
Ry.  Co.  V.  Harvey,  8  Kan.  App.  489,  54  Pac.  806— holding  that,  damages  from 
the  frightening  of  animals  by  passing  trains  were  speculative  and  could  not  be 
awarded  in  condemnation  proceedings. 

Cited  in  note  in  85  Am.  St  Rep.  309,  on  elements  of  damages  allowable  in 
eminent  domain  proceedings;  in  10  L.  R.  A.  (N.  S.)  1006,  on  danger  of  injoiT 
to  owner  or  his  family  or  Uve  stock  aa  element  of  damages  for  railroad  right  of 
way. 
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Special  fljidlass  a^d  ▼erdlot.— Cited  ia  Atchison,  T.  &  S.  F.  lU  Go.  v. 

Morgan,  43  Kan.  1^22  Pac.  995;  Ilogue  v.  Mackey,  44  Kan.  277,  24  Pac.  477— 
holding  that,  in  case  of  conflict,  the  special  findings  control  the  general  verdict. 

24,  KAN.  749,  BOUOI.A88  ▼.  BISHOP 

Qvletlns  title— fosMMloa  neoe«sai7.^-^ted  in  Pierce  T.  Thompson,  26 
Kan.  714 ;  Christy  v.  Springs,  11  Okl.  710,  09  Pac.  854— holding  that  a  plaintiff 
must  have  actual  possession  by  himself  or  tenant  in  order  to  sae  to  quiet  title. 

24  KAN.  750,  GRANS  ▼.  FRANCIS 

'  ICai&damvs—RlBlit.— Cited  in  Martin  v.  Ingham,  88  Kan.  641,  17  Pac  162, 
holding  that  the  performance  of  purely  ministerial  duties  imposed  upon  the 
Governor  by  statute  could  be  controlled  by  mandamus. 

Same— Bemvrrer.-^ited  in  Scott  ▼.  Schwab,  70  Kan.  806,  78  Pac.  443,^  hold- 
ing that  a  motion  to  quash  the  answer  in  mandamus  proceedings  was  equivalent 
to  a  demurrer;  Fetzer  &  Co.  v.  Williams,  80  Kan.  554,  103  Pac.  77,  holding 
that  inconsistent  allegations  do  not  render  a  pleading  demurrable;  Finley  v. 
Territory  ex  rel.  Keys,  12  Okl.  621,  73  Pac.  273,  holding  that  an  answer  in 
mandamus  which  states  no  defense  is  demurrable. 

24  KAN.  767,  THOMPSON  ▼.  XoEWRN 

Erldonce.— Cited  in  Wicfiita  Wholesale  Grocery  Co.  v.  Records,  40  Kan.  119, 
19  Pac.  346,  holding  that  a  defendant's  statements,  made  after  an.  assignment, 
were  admissible  against  himself. 

I>«llberatlons  of  jury— Taklas  paper*— BMkUns  evldeiaee.— <]^ted  in 
Wood  V.  Wood,  47  Kan.  617,  28  Pac.  709,  holding  that  the  court  had  discretion 
to  permit  the  jury  to  take  account  books  to  the  jury  room;  Cannon  v.  Griffith 
&  Ewing,  3  Kan.  App.  506,  43  Pac.  829,  holding  that,  on  request  from  the  jury, 
the  court  may  direct  the  stenographer  to  read  the  evidence  of  a  witness  to  them. 

24  KAN.  757,  GOIiDSMITB,  IN  RE 

BUbeas  cerpnai  Scope  of  remedy.^^ited  in  Re  Rolfti,  8d  Ejin.  758,  1 
Pac.  523,  holding  that  no  mere  irregularities  would  justify  the  discharge  of  a 
party  held  under  a  final  judgment;  In  re  Dill,  32  Kan.  668,  5  Pac.  89,  49  Am. 
Rep.  505,  holding  that  a  court  having  jurisdiction  may  on  habeas  corpus  discharge 
one  unlawfully  held  under  the  judgment  or  commitment  of  another  court;  In 
re  Gray,  64  Kan.  850,  68  Pac.  658,  holding  that  the  courts  cannot  inquire  into 
the  constitutionality  of  a  city  ordinance  on  the  application  of  one  committed 
to  jail  in  default  of  bond  to  awail  a  speedy  trial. 

24    KAN.    760,    BOARD    OF    OOM'RS    OF    HABVET    COUNTY    t. 
MUNGER 

24  KAN.  763,  LOCKE  t.  BEDRICK 

24  KAN.  766,  BOVGIiASS  ▼.  BUHN 

24  KAN.  771,  SMITH  t.  HOLT 

Term  of  appointee.— Cited  in  State  v.  Holcomb,  83  Kan.  256,  111  Pac.  188, 
holding  that  a  judge  appointed  pursuant  to  statute  for  a  newly  created  division 
would  hold  oflSce  until  the  next  general  election ;  Wendorff  v.  Dill,  83  Kan.  782, 
112  Pac.  588,  holding  that  an  election  at  which  district  judges  are  to  be  chosen 
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It  as  against  latter's  creditors. 
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SUPREME  COURT. 


STATE   OF   KANSAS. 


present: 

Hon.  albert  H.  HORTON,  Chief  Jugtioe. 

Hon.  Daniel  M.  Valentine,  U  ssociate  Justices. 
Hon.  David  J.  Brewer,         J 


Unioiv  Trust  Co.,  as  Trustee,  etc.,  v.  William  G.  Thomason. 

Januaiy  Term,  1,881. 

Bailroads:  Injuries  to  Employe:  Measure  of  Becovery.  The  plaintiff 
was  in  the  employment  of  the  Union  Trust  Company,  then  operating 
and  controlling  the  Missouri,  Kansas  &  Texas  Railway,  as  a  trackman, 
whose  principal  duty  consisted  in  repaiiing  the  track  of  the  railway.  To 
facilitate  the  work,  Uie  trackmen,  or  **  section  gang,'*  wei-e  furnished  by 
the  company  with  a  hand  car,  operated  by  the  men  of  the  ''gang, "  which 
enabled  them  to  rapidly  transport  themselves  and  their  tuols  from  one 
portion  of  the  track  to  another.  A  place  was  appointed  at  station  S.,  in 
which,  when  not  in  use,  the  hand  car  and  tools  were  kept;  and,  at  the 
close  of  the  day^s  labor  on  the  track,  it  was  the  duty  of  the  men  to  trans- 
port the  hand  car  and  tools  to  this  station,  and  there  properly  dispose  of 
them  until  required  the  next  day.  On  April  30, 1878,  the  plaintUS,  at  the 
close  of  his  work  on  the  track,  was  ordered  by  his  foreman  to  put  his  tools 
on  the  hand  car,  and  to  get  on  himseli\  which  order  he  obeyed;  the  employes 
occupying  three  hand  cars,  and  the  plaintiff  riding  upon  the  middle  car. 
On  the  way  to  the  station,  the  rear  car  was  propelled  so  fast  by  the  men 
upon  it  that  it,  by  the  culpable  negligence  of  the  men  operating  it,  was 
thrown  against  the  middle  car,  which  could  not  escape,  in  consequence 
of  the  nearness  of  the  forward  car,  and  thereby  the  middle  car  was  thrown 
from  Uie  track,  and  the  plaintiff  seriously  hurt.  Held,  the  plaintiff  was 
injured  while  in  the  line  of  his  duty,  and  that  he  was  within  the  proviso 
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ions  of  the  act  of  February  26,  1874,  deflnins  the  liability  of  ndlioad 

*2         companies  in  certain  cases,  (Comp.  Laws  1879,  p.  784,  *^  4914.)    And 

farther,  held,  tliat  he  was  entitled  to  recover  for  all  damages  received 

by  him  in  consequence  of  the  culpable  negligence  or  mismanagemeDt  of 

his  co-employes.^ 

Error  from  Davis  district  court. 

Action  brought  by  Thomason  against  the  Union  Trust  Company, 
as  trustee  of  the  Missouri,  Kansas  &  Texas  Bailway  Company,  to 
recover  damages  for  personal  injuries.  Trial  at  the  February  term, 
1880,  of  the  district  court,  and  judgment  for  the  plaintiff  for  |2,000 
damages  and  costs. 

David  Keleo,  for  plaintiff  in  error. 

McClure  d  Humphrey^  for  defendant  in  error. 

HoBTON,  G.  J.  This  was  an  action  to  recover  damages  for  injuries 
which  the  defendant  in  error,  William  G.  Thomason,  alleges  that  he 
suffered  by  reason  of  the  negligence  of  the  employes  of  the  Union 
Trust  Company,  operating  and  controlling  the  Missouri,  Kansas  & 
Texas  Bailway.  In  substance,  the  case  of  the  plaintiff  below  was 
this :  His  evidence  conduced  to  show  that  he  was  in  the  employment 
of  the  trUBt  company  as  a  trackman,  whose  principal  duty  consisted 
in  repairing  the  track  of  the  company's  railway.  He  with  several 
others  formed  a  squad,  which  worked  under  the  directions  and  orders 
of  a  foreman  named  Owen  Buckley,  called  a  ''section  boss."  Their 
station  or  head-quarters  was  at  Skiddy,  and  they  were  appointed  to 
keep  in  repair  several  miles  of  track  leading  from  their  station.  To 
facilitate  their  work,  and  enable  them  to  rapidly  transport  themselves 
and  tools  from  one  portion  of  the  track  to  another,  the  company  fur- 
nished them,  as  a  part  of  their  equipment,  a  hand  car,  which  was 
operated  by  the^men  upon  the  railway  track.     A  place  was  appointed 

at  Skiddy  in  which,  when  they  were  not  in  use,  the  tools  and 
*8        hand  car  were  safely  kept.     At  the  close  of  the  day's  labor  *oii 

the  track,  it  was  the  duty  of  the  section  men  to  transport  the 
band  car  and  tools  to  the  station,  and  there  properly  dispose  of  them 
until  required  for  the  next  day's  use.  On  the  day  Thomason  was 
hurt,  April  30,  1878,  three  sets  of  men  were  engaged  upon  the  track. 
One  was  called  the  stone-mason  gang,  one  the  floating  gang,  and 
another  the  section  gang.  Thomason  was  one  of  the  last.  These 
gangs  had  been  at  work  at  different  places  on  the  track,  extending 
south  of  the  station  of  Skiddy  as  far  as  seven  or  eight  miles.  After 
labor  had  ceased  upon  the  track,  and  about  6  o'clock  p.  m.,  {hey  started 
for  Skiddy  with  their  tools  upon  three  hand  cars,  all  going  upon  a 
single  track.  The  band  cars  were  propelled  by  a  lever,  worked  by 
the  men.     The  men  of  the  section  gang  stopped  work  on  the  track 

1  Bee  note  of  cases  to  Kansas  Pac.  By.  Go.  v.  Peavey,  8  Pac  Rep.  791. 
See  note  at  end  of  case. 
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and  got  upon  a  hand  car  by  order  of  Buckley,  their  foreman.  Thom- 
ason,  with  eight  or  ten  men,  was  riding  on  the  middle  hand  car.  At 
a  place  abont  two  miles  south  of  Skiddy  the  three  cars  were  together, 
and  all  the  men  loaded  thereon.  The  rear  car  was  propelled  by  the 
men  upon  it  so  fast  that  it  was  thrown  against  the  middle  car,  which 
could  not  escape,  in  consequence  of  the  near  position  of  the  forward 
car.  The  pressing  and  bumping  of  the  rear  car  against  the  middle 
car  threw  the  latter  from  the  rails,  throwing  Thomason  from  it  pros- 
trate upon  the  track,  in  which  position  the  oar  ran  over  him  and  in- 
flicted very  severe  injuries.  Before  the  middle  car  was  thrown  from  . 
the  track,  the  foreman  Buckley,  riding  on  the  rear  car,  was  warned 
by  some  of  the  men  that  unless  the  speed  of  his  car  was  checked  there 
would  be  a  collision  and  some  of  the  men  hurt,  and  he  was  requested 
to  apply  the  brakes,  which  he  refused  to  do.  Soon  after,  the  col- 
lision and  injury  occurred.  Upon  the  foregoing  facts,  Thomason 
claimed  to  recover  under  the  act  of  February  26,  1874,  defining  the 
liability  of  railroad  companies  in  certain  cases.  Section  1  reads  as 
follows : 

'*  Every  railroad  company  organized  or  doing  business  in  this  state  shall  be 
liable  for  all  damages  done  to  any  employe  of  such  company  in  consequence 

of  any  negligence  of  its  agents,  or  by  any  mismanagement  of  its  en- 
*4         glneers  or  other  ^employes,  to  any  person  sustaining  such  damage." 

€k>mp.  Laws  1879.  p.  784,  §  4914. 

The  provisions  of  this  act  are  substantially  the  same  as  those  of 
the  Iowa  statute  of  1862;  and  as  the  supreme  court  of  that  state  had 
judicially  construed  the  statute  to  apply  to  those  engaged  only  in  the 
hazardous  business  of  operating  railroads,  before  its  adoption  in  this 
state,  this  construction  follows  it  here.  .  Under  the  instructions  of  the 
court,  the  jury  found  that  Thomason  was  embraced  within  the  pro- 
visions of  the  statute,  and  returned  a  verdict  of  $2,000  damages. 

Objections  are  taken  by  the  company  to  the  instructions — Firsts 
on  the  ground  that  the  accident  occurred  after  quitting-time,  after  the 
day*s  work  was  done,  and  so  late  that  all  the  men  would  then  have 
been  at  home  had  they  started  promptly  after  their  work  was  over; 
and,  second,  as  the  employment  of  Thomason  was  that  of  a  labors  in 
repairing  the  railroad  track,  the  statute  of  1874,  within  the  Iowa  de- 
cisions, does  not  apply  to  the  case. 

The  first  objection  is  fully  answered  by  the  evidence.  The  fore- 
man, Buckley,  testified  that  the  delay  in  returning  to  Skiddy  was  owing 
to  the  men  being  compelled  to  wait  for  tbe  hand  car  to  be  returned 
from  going  to  the  construction  gang,  \^^eie  he  had  permitted  it  to  be 
taken  by  some  parties.  He  also  testis  A  ibat  Thomason  '*was  under 
his  orders  at  the  time  of  the  accident^  v^  fp\XOiXiaBon  testified :  '*  After 
they  quit  work  on  the  track,  his  duty  *  .^  put  the  tools  on  the  hand 

car,  transport  them  to  the  stallion,  ftsJ^A^  \*  \  pul  them  into  the  tool- 
box, and  put  the  hand  car  on  the  8i^^\^A^%J .  t\xft^  ''•t  the  time  he  quit 
work  on  the  track  on  the  day  of  til  J^^V*  A^    i  ^^*  toteman  gave  him 
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orders  to  pat  the  tools  on  a  band  oar ;  that  he  said  to  the  foreman 
there  was  no  room  on  the  front  oar,  and  was  told  to  put  the  tools  on, 
and  get  on  wherever  he  eoold."  This,  with  the  other  evidenoe,  olearly 
shows  that  his  duties  had  not  oeased  at  the  time  of  the  accident; 
that  he  rode  on  the  hand  car,  under  orders,  as  an  employe  of  the  com- 
pany, because  he  was  an  employe,  where  other  servants  and  employes 

rode. 
*5  *The  second  objection  is  likewise  untenable*  The  statute  does 
not  embrace  those  only  who  are  engaged  in  running  cars  or 
trains  with  engines  fastened  thereto,  or  those  only  injured  by  such 
trains.  In  Deppe  v.  Chicago,  B.  I.  &  P.  B.  Co.,  86  Iowa,  52,  55, 
(1872,)  the  court  rested  the  affirmance  of  a  judgment  of  $7,000  in 
favor  of  a  laborer,  who  had  been  crippled  for  life  by  the  fall  of  a  bank 
of  clay  while  he  was  shoveling  up  loose  dirt  on  a  car,  on  the  ground 
that  where  the  employment  is  entire,  and  a  part  of  the  continuous 
services  relating  to  the  perilous  business  of  railroading,  it  brings  the 
case  within  the  statute  and  its  constitutional  limit,  hx  Frandsen  v. 
Chicago,  B.  I.  &  P.  B.  Co.,  86  Iowa,  872,  (1878,)  the  party  injured 
and  complaining  was  a  section  hand,  occupied  with  a  line  of  employ- 
ment similar  to  that  of  Thomason,  on  the  road  of  this  company.  It 
was  insisted  before  the  court  in  that  case  that  the  section  hand  was  not 
within  the  statute, — that  he  was  not  engaged  in  operating  a  railroad, 
etc.  The  court,  after  citing  the  cases  which  counsel  here  cites  in  his 
brief,  and  which  counsel  before  that  court  seems  to  have  relied  on, 
then  remarks :  "In  view  of  all  the  facts  and  the  entire  argument,  the 
plaintiff  was,  it  seems  to  us,  in  the  language  of  the  first  case  above 
cited,  <  engaged  in  the  business  of  a  railroad  company;'  or,  in  the  lan- 
guage of  the  second,  'he  was  engaged  in  operating  the  road,  and  the 
like;'  or,  in  the  language  of  the  last  case,  'his  service  related  to  the 
perilous  business  of  railroading.'" 

Again,  in  Schroeder  v.  Chicago,  etc.,  B.  Co.,  47  Iowa,  875,  a  per- 
son employed  by  a  railway  company  at  the  work  of  taking  down  and 
removing  a  bridge,  who  was  compelled  by  orders  of  his  superior  to  go 
upon  one  of  the  company's  trains,  and  while  so  doing  was  injured, 
was  engaged  in  operating  the  road  within  the  statute,  and  was  enti- 
tled to  damages. 

In  Lombard  v.  Chicago,  B.  I.  &  P.  B.  Co.,  47  Iowa,  494,  the  plain* 
tiff  was  employed  by  the  defendant  in  repairing  its  road-bed.  At  the 
time  of  the  accident  he  was  assisting  in  running  a  hand  car,  and,  with 
other  employes,  was  returning  to  dinner.  They  occupied,  aa 
*6  in  this  case,  three  hand  cars.  The  plaintiff  *wa8  riding  upon 
the  foremost  one.  The  accident  occurred  by  the  second  car 
overtaking  the  first  car,  and  running  upon  and  against  it,  and  throw- 
ing it  partly  from  the  track,  whereby  the  plaintiff  was  thrown  off  and 
his  leg  broken.  The  court  held  that  the  employe  was  entitled  to  re- 
cover on  account  of  the  negligence  of  his  co^employes. 

In  the  late  case  of  Fyne  v.  GhicagO|  etc.»  B.  Co*,  11  Gent.  Law 
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J.  55,  a  detective  in  the  employ  of  a  railroad  company,  and  an  engineer 
operating  an  engine  on  the  road,  are  held  to  be  fellow-servants  or  co-em- 
pioyes.  It  was  further  held  in  the  case  that  the  detective  was  within  the 
statute,  under  the  following  circumstances :  He  was  employed  by  the 
railway  company  to  apprehend  certain  parties,  and  was  directed  to 
walk  along  the  track  of  the  road  to  a  house  by  the  roadside.  As  he 
was  walking  along  on  the  track,  in  obedience  to' his  instructions,  he 
was,  from  8un8t]:oke  or  some  other  cause,  prostrated  upon  the  track 
in  an  insensible  condition,  and  while  in  that  condition,  be  was  injured 
by  the  engineer  of  a  passing  train  negligently  running  the  train  upon 
him.  In  the  opinion  the  court  says :  ''The  statute  does  not  embrace 
those  only  who  are  engaged  in  the  operation  of  a  railroad  in  running 
trains.  Trackmen,  switchmen,  and  others,  whose  duty  requires  them 
to  be  upon  the  track,  are  more  or  less  exposed  to  the  hazards  of  the 
basiness  of  railroading,  and  such  employes,  when  injured  by  the 
use  or  operation  of  the  road,  and  by  the  negligence  of  oo*employes,  are 
as  plainly  within  the  provisions  of  the  statute  as  those  whose  duty  re- 
quires them  to  assist  in  the  running  of  trains.  The  proper  test  in 
determining  the  question  is,  does  the  duty  of  the  employe  require  him 
to  perform  service  which  exposes  him  to  hazard  peculiar  to  the  busi- 
ness of  using  and  operating  a  railroad  ?  If  it  does,  and  if,  while  in 
the  line  of  his  duty,  he,  by  the  negligence  of  a  co-employe,  receives  an 
injary  from  a  passing  train,  or  from  other  appliances  used'  in  the  use 
and  operation  of  the  road,  he  may  recover." 

Some  of  these  decisions  are  under  the  provisions  of  the  Iowa 
*7       statute  of  1873 ;  but  as  that  act  simply  conforms  to  the  stat^ute 
of  1862,  as  construed  and  limited  by  judicial  construction, 
they  are  authority  in  cases  under  like  or  similar  statutes. 

Gpon  an  examination  of  all  the  instructions,  we  are  clearly  satis- 
fied that  the  plaintiff  in  error  was  not  prejudiced.  Several  of  the  in- 
structions are  erroneous,  and  unfavorable  to  the  defendant  in  error. 
He  has  more  reason  to  complain  than  the  plaintiff  in  error,  but,  as 
he  seems  satisfied  with  the  final  result  of  the  action,  we  cannot  inter- 
fere in  his  behalf. 

The  judgment  of  the  district  court  will  be  aflirmed. 

(All  the  justices  concurring.) 

NOTE. 

The  Btatutes  making  a  railroad  answerable  to  an  employe  for  the  damage  caused 
iiim  bj  the  negligence  or  willful  wrong  of  a  co-employe  have  been  held  to  im- 
pose habiHtv  on  the  railroad  in  the  followiD?  cases:  In  Houser  v.  Chicago,  R. 
L  ft  P.  R.  Co.,  (Iowa,)  14  N.  W.  Rep.  778,  where  plain ti£F  stood  in  the  relation 
of  yice-prinoipal  to  the  men  nnder  his  control,  who  were  selected  by  himself, 
and  bv  their  negligence  caused  the  injury;  in  Union  Pac.  Ry.  Co.  y.  Harris,  88 
Kan.  416,  6  Pac.  Rep.  571,  where  plaintiff  was  injured  by  the  negligent  dropping 
by  his  co-emploves  of  a  raU  they  were  all  lifting  from  a  push  car;  in  Solomon 
R.  Co.  ▼.  Jones,  80  Kan.  COl,  3  Pao.  Rep.  667,  where  plain tiif  was  injured  by  the 
breaking  of  the  handle  of  the  hand  car  he  was  working,  whereby  he  was  thrown 
out  and  injnred,  the  'car  having  been  injured  in  a  collision  a  few  days  before; 
the  whole  occurring  during  the  construction  of  the  road  by  a  contractor;  in 
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Ryan  v.  Chicago,  B.  &  Q,  R.  Co.,  (Iowa,)  6  K.  W.  Rep.  281,  wbere  plaintiff,  a 
detective  employed  by  the  road,  while  walking  along  the  track  endeavonDg 
to  discover  persons  obstructing  the  same,  was  injared  hj  the  negligent  running 
of  an  engine  upon  him  where  he  had  fallen,  prostrated  by  the  heat  But  under 
the  Iowa  Code.  §  1307,  the  plaintiff  cannot  recover  if  not  engaged  in  the  oper- 
ation of  the  railroad;  and  in  the  following  cases  the  plaintiff  was  held  not  to  be 
engaged  in  the  operation  of  the  road:  Luce  v.  Chicago,  St.  P..  M.  &  O.  R.  Co., 
(Iowa,)34  N.W.  Rep.  600,  where  plaintiff  was  employed  in  defendant's  coal-house, 
and  was  injured  by  the  negligent  management  of  a  crane  used  for  hoisting  coal 
for  filling  cars;  Smith  v.  Burlington,  C.  K.  &  K  Ry.  Co.,  (Iowa,)  12  N.  W.  Rep. 
768,  where  plaintiff  was  a  section  hand  engaged  in  loadings  car  when  injured; 
Manning  v.  Burlington,  C.  R.  &  N.  R.  Co.,  (Iowa,)  20  K  W.  Rep.  169,  where 
plaintiff  was  employed  in  a  round-house  of  defendant;  Foley  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  (Iowaj)2l  K.  W.  Rep.  124,  where  plaintiff  was  a  car  repairer  of  defend- 
ant; Malone  v.  Burlington,  C.  R.  &  N.  Ry.  Co.,  (Iowa,)  21  N.  W.  Rep.  756.  where 
plaintiff  was  enoployed  about  the  engine-house  of  defendant;  Matson  v.  Chicago, 
R.  I."  &  P.  R.  Co..  (Iowa,)  25  N.  W.  Rep.  911,  where  plaintiff  was  employed  in 
construction  0f  defendant's  railroad.  And  these  acts  do  not  dispense  with  the 
duty  of  the  party  injured  to  be  guiltless  of  contributory  negligence.  Kansas 
Pac  Ry.  Co.  v.  Peavey,  34  Kan.  472,  8  Pac.  Rep.  780,  where  plaintiff  knew  of  the 
incompetency  and  want  of  carefulness  of  his  co-employe,  and  continued  to  work 
with  him  without  objection;  Stroble  v.  Chicago,  M.  &  St.  P.  Ry.  Co..  (Iowa.)  81 
N.  W.  Rep.  63,  where  plaintiff  was  charged  with  negligence  for  not  seeing  that 
steps  which  were  constantly  used  by  him,  and  were  not  in  the  special  care  of 
any  one  but  him,  and  a  fellow- workman* 


Alice  F.  Bioh  and  others  v.  Henby  H.  Bowkeb  and  others. 

January  Term,  1881. 

1.  Witnesses:  Will:  Contest.    In  an  action  brought  by  heirs  at  law  against 

the  executor  and  devisees  to  contest  a  will,  under  the  provisions  of  chap- 
ter 117,  Comp.  Laws  1879,  p.  1002,  the  executor,  who  is  also  a  devisee, 
cannot  testify  in  his  own  behalf  concerning  communications  had  person- 
ally by  the  defendant  with  the  deceased  testatrix.^ 

2.  Jury  Trial:  Will.    In  an  action  to  contest  a  will,  the  parties  are  not,  as 

a  matter  of  right,  entitled  to  have  the  issaes  tried  by  a  jary;  and  there- 
fore when,  in  such  a  proceeding,  certain  issues  of  fact  are  submitted  to 
a  jury,  the  plaintiff  has  no  legal  right  to  demand  that  the  jury  render  a 
general  verdict. 

8.  Wills :  Burden  of  Proof.  In  an  action  to  avoid  a  will  on  account  of  the 
incapacity  and  incompetency  of  the  testatrix,  and  also  of  the  undue  in- 
fluence of  the  devisees,  the  burden  of  the  issues  rests  upon  the  plaintiff, 
and  he  must  first  produce  his  evidence  to  support  the  all^ations  of  the 
petition.    Comp.  Laws  1879,  o.  117,  §  20;  Code,  §  275. 

>In  an  action  disputing  the  validity  of  a  will,  on  the  ground  of  revocation,  no 
declarations  of  the  testator  can  be  received  in  evidence,  which  would  impeach  ita 
validity,  except  such  as  are  made  at  or  so  near  the  time  of  the  alleged  act  of  rev- 
ocation as  to  become  a  port  of  the  rss  geita.  Caiman  v.  Van  Harke,  88  Ean. 
888,  6  Pac.  Rep.  620.  See,  also,  Delaney  v.  Salina,  84  Kan.  585,  9  Pac  Rep.  ^71. 
As  to  testimony  concerning  transactions  had  with  a  deceased  person,  see  Jsauith 
V.  Davidson.  31  Ean.  *841,  and  note.  As  to  declarations,  see  Smith  v.  Smith,  5  Kan. 
25,  and  note. 
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Error  from  FraDblln  district  court. 

Action  brought  by^Bich  and  two  others,  against  William  H.  Bow« 

ker.  and  Henry  E.  Bowker,  and  also  against  the  latter  as  the  executor 

of  the  last  will  of  Caroline  E.  Bowker»  deceased,  to  have  the  will, 

which  had  been  probated,  set  aside,  and  the  probate  thereof  vacated, 

A  copy  of  the  will  is  as  follows : 

*8  **'In  the  Name  of  the  Benevolent  Father  of  all:  I,  Caroline  E.  Bow- 
ker, being  of  sound  and  disposing  mind  and  memory,  and  realizing 
the  uncertainty  of  life,  for  the  purpose  of  settling  my  affairs  while  I  have  the 
strength  and  capacity  so  to  do,  hei'eby  declare  this  to  be  my  last  will  and  tes- 
tament. 

*" First,  I  commend  my  soul  to  God,  who  gave  it,  and  my  body  to  the  earth 
to  be  buried ;  and  of  my  estate  I  desire  the  following  disposition  to  be  made, 
to-wlt: 

*^Item,  I  give  and  bequeath  to  my  beloved  grandson  William  Henry  Bow- 
ker, when  he  shall  have  arrived  at  the  age  of  twenty-one  years,  to  be  his  and 
his  heirs'  forever,  the  north  half  of  the  north-west  quarter  of  section  25,  town- 
ship 17,  of  range  20,  Franklin  county,  Kansas;  my'  intent  herein  being 
that,  when  he  is  of  age,  he  shall,  in  fee-simple,  own  the  above-described  prem- 
tees. 

*'Item.  I  give  and  bequeath  to  my  son  Henry  H.  Bowker  all  the  residue 
of  land  I  may  own  at  the  time  of  my  decease  which  may  be  in  section  25, 
township  17,  of  range  20,  in  said  county  and  state,  the  same  being  twenty- 
eight  a^res  of  land,  more  or  less,  at  this  time. 

"Item.  To  my  son  Franklin  Bowker  I  have  recently  conveyed  by  deed 
other  lands  in  said  county,  amounting  nearly  to  two  hundred  acres  of  land; 
and  this  wiU«  with  the  bequests  above  named,  makes  the  division  of  my  real 
estate  as  I  have  intended  to  do  for  several  months  past. 

**  As  I  anticipate  that  I  shall  not  have  any  indebtedness  at  the  time  of  my 
decease,  by  reason  of  the  loving  care  exercised  towards  me  by  my  son  Henry 
H.  Bowker  and  his  family,  I  desire  no  appraisement  of  my  estate,  and  that 
such  appraisement  may  be  dispensed  with. 

**!  hereby  appoint  my  son  Henry  H.  Bowker  my  executor  of  this  my  last 
wiil  and  testament*  hereby  revoking  all  former  wills  by  me  made. 

*'In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal,  the  twenty- 
fourth  day  of  July,  1878. 

her 
"CaKOLINB  E.     X     BOWEEB. 

mark. 

"Signed  and  acknowledged  by  said  Caroline  £.  Bowker  as  her  last  will  and 
testament,  in  our  presence,  and  signed  by  us  in  her  presence. 
"Columbus  B.  Mason. 
••John  P.  Logan. ** 

*9        Trial  at  the  May  term,  1879,  of  the  district  court,  and  *find* 
ings  and  judgment  for  the  defendants. 
John  W,  Defordf  for  plaintiffs  in  error. 
C  B.  Mason,  for  defendants  in  error. 

HoBTOM,  0.  J.  This  was  an  action  under  the  statute,  brought  by 
plaintiffs,  Emily  J.  Grover,  Alice  F.  Bich,  and  Edwin  Bowker,  chil- 
dren of  Caroline  E.  Bowker,  deceased,  against  William  H.  Bowker 
and  Henry  H.  Bowker,  and  also  against  Henry  H.  Bowker  as  execu- 
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tor  of  the  last  will  and  testament  of  Caroline  E.  Bowker,  deceased, 
to  have  her  will,  which  had  been  probatedi  set  a^ide,  and  the  probate 
thereof  vacated. 

No  brief  has  been  filed  in  this  court  on  the  part  of  the  defendants, 
although  the  additional  time  allowed  therefor  has  long  since  expired; 
but,  as  we  cannot  longer  delay  the  disposition  of  the  case,  we  are 
compelled  to  pass  upon  the  questions  on  the  presentation  made  to  us 
by  plaintiffs,  without  the  aid  of  argument  or  suggestion  from  the  op- 
posing parties.  On  the  trial,  Henry  H.  Bowker,  one  of  the  defend- 
ants, testified  "that  he  went  to  I^ane  on  the  fourth  day  of  July.  When 
he  returned  she  [Mrs.  Caroline  E.  Bowker]  was  in  an  excited  con- 
dition ;  that  she  told  him  she  had  had  a  conversation  with  Frank  Bow- 
ker, [one  of  her  sons,]  and  that  he  had  become  violent  and  abusive 
in  his  language  towards  her  with  reference  to  the  disposition  of  her 
property.'*  The  plaintiffs  objected  to  the  witness  testifying  as  to  any 
communications  had  personally  with  the  testatrix,  on  the  ground 
that  ho  was  incompetent  to  testify  to  such  oommunications,  under 
section  322  of  the  Code,  which  objection  the  court  overruled,  and 
permitted  the  evidence  to  go  to  the  jury.  The  plaintiffs  then  moved 
the  court  to  withdraw  the  evidence  from  the  jury,  on  the  ground  that 
it  was  irrelevant,  incompetent,  and  immaterial,  which  motion  was 
also  overruled.     Section  322  reads  as  follows: 

♦10  *"No  party  shall  be  allowed  to  testify  in  his  own  behalf  in  respect  to 
any  transaction  or  communication  had  personally  by  such  party  with 
a  deceased  person,  when  the  adverse  party  is  the  executor,  administrator,  heir 
at  law,  next  of  kin,  surviving  partner,  or  assignee  of  such  deceased  person, 
where  they  have  acquired  title  to  the  cause  of  action  immediately  from  such 
deceased  person;  nor  shall  the  assignor  of  a  thing  in  action  be  allowed  to 
testify,  in  behalf  of  such  party,  concerning  any  transaction  or  communication 
had  personally  by  such  assignor  with  a  deceased  person  in  any  such  case;  nor 
shall  such  party  or  iissignor  be  competent  to  testify  to  any  transaction  had 
personally  by  such  party  or  assignor  with  a  deceased  partner  or  joint  contractor 
in  the  absence  of  his  surviving  partner  or  joint  contractor,  when  such  surviv- 
ing partner  or  joint  contractor  is  an  adverse  party.  If  the  testimony  of  a 
party  to  the  action  or  proceeding  has  been  taken,  and  be  afterwards  die,  and 
the  testimony  so  taken  shall  be  used  after  his  death  in  behalf  of  his  executors, 
administrators,  heirs  at  law,  next  of  kin,  assignee,  surviving  partner,  or  joint 
contractor,  the  other  party  or  the  assignor  shall  be  competent  to  testify  as  to 
any  and  all  matters  to  which  the  testimony  so  taken  relates. " 

Under  the  provisions  of  this  section,  the  court  committed  error  in 
admitting  the  evidence  of  communications  with  the  deceased.  The 
witness  vas  not  merely  an  executor,  but  also  personally  interested 
as  a  defendant.  Under  the  will  contested  in  the  action,  the  witness 
and  his  son,  William  Henry,  were  the  sole  devisees.  It  does  not  ap- 
pear that  the  testatrix  left  any  personal  estate.  The  plaintiffs,  al- 
though not  named  in  the  will,  were  heirs  at  law  of  the  testatrix,  while 
the  witness  can  only  claim  title  to  the  real  estate  by  virtue  of  the 
will.  The  witness  acquired  his  title,  if  he  had  any,  to  the  subject- 
matter  underlying  the  cause  of  action^  immediately  from  the  deceased. 
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While  the  action  was  a  contest  over  the  will,  the  purpose  of  the  pro- 
ceeding was  to  defeat  the  title  of  the  witness  and  his  son  given  by 
the  willy  and  thereby  have  the  real  estate  apportioned  among  all  the 
heirs  at  law  in  accordance  with  the  provisions  of  the  statate  relating 
to  descents  and  distributions.  Within  the  spirit  of  section  322,  the 
defendant  ought  not  to  have  been  permitted  to  prove  by  his 
*11  *own  oath  the  communications  of  the  deceased  to  him,  which 
perhaps  might  have  been  disproved  had  she  been  living.  At 
least,  the  admission  of  the  communications  of  the  deceased  gave  the 
defendants  an  advantage  which  their  adversaries  could  not  overcome, 
as  the  communications  may  have  been  colored  by  the  interest  of  the 
witness,  and  no  other  person  was  living  to  testify  concerning  them* 
Not  only  this,  but  the  letter  of  the  section  conflicts  with  the  admis« 
sion  of  such  personal  communication,  und€|^  the  circumstances  of  the 
case.  The  evidence  excepted  to  was  deemed  by  the  court  material, 
because  it  refused  to  withdraw  it  from  the  jury  on  the  application  of 
the  plaintifiFs.  We  think  it  was  prejudicial,  for,  although  inadmissi- 
ble under  the  Code,  it  tended  to  support  the  defense  that  the  will  was 
drawn  in  accordance  with  the  wishes  expressed  by  the  testatrix  be- 
fore she  became  speechless,  or  nearly  so,  by  aphasy;  and  it  also 
tended  to  prove  that  objection  was  taken  by  one  of  the  heirs  at  law 
other  than  the  defendants,  just  prior  to  her  last  sickness,  as  to  the 
disposition  which  she  intended  to  make  of  her  property.  From  this 
the  jury  may  perhaps  have  inferred  that  the  object  in  contesting  the 
will  was  to  defeat  the  intent  and  purpose  of  the  testatrix  in  dispos- 
ing of  her  property  according  to  her  wish  and  right,  through  an  ir- 
regularity or  technicality,  rather  than  undue  influence  or  any  just . 
cause.  Again,  to  some  extent  this  evidence  may  have  afiPected  the 
weight  of  the  testimony  of  Franklin  Bowker,  who  had  been  produced 
as  a  witness  for  plaintiffs. 

After  the  instructions  were  given,  the  court  delivered  to  the  jury 
two  special  questions  of  fact,  and  directed  them  to  return,  as  their  ver- 
dict, answers  to  the  same.     The  questions  were:    "Was  the  deceased 
Caroline  E.  Bowker,  on  the  twenty-fourth  day  of  July,  1878,  at  the 
time  the  instrument  propounded  as  her  last  will  and  testament  pur- 
ports to  have  been  made,  of  sound  mind  and  memory?  *  If  you  an- 
swer the  above  interrogatory  in  the  afSrmative,  then  you  will  answer  : 
'Did  Caroline  E.  BowJ^er  then  execute  said  instrument  as  her  last 
will  and  testament,  and  was  the  same  then  and  there,  in  her 
*12      pres^ence,  attested  by  the  wit^esseB  whose  names  are  there- 
unto subscribed,  and  did  sai^  ^;^ti^8Bes  see  the  execution  of 
said  instrument?'"    The  jury  answ^y/^n  rtxe  inlerrogatoriesin  the  af- 
firmative.    The  plaintiffs  objected  <  ^6^      te^^^P^^^^  ^*  ^^  queBtions 
and  answers,  and  moved  the  court  f    n  t^^  ^Ke  \\xn  ^^-^^  ^^  ^^*  ^  8®^' 
eral  verdict.     The  court  denied  th«^^      d^       au4  pVamtifis  allege  that 
this  was  error.     No  so.     This  is  zjq^     ^^  ti^^we  «.c\.\oiiB  in  which  a  paxW 


is  entitled  to  demand  a  jary  hb^    \  V^O  A  ^^  ^\j\x\„    The  slatule  pie- 
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scribes  thai  a  jnry  can  be  olaimed  as  a  matter  of  right  only  for  the 
trial  of  **i8Baes  of  fact  arising  in  actions  for  the  recovery  of  money, 
or  of  specific  real  or  personal  property."  This  action  does  not  come 
within  any  of  these  terms.  This  is  a  statutory  proceeding,  and  in 
such  actions  the  legislature  is  fully  competent  to  dispense  with  the 
jnry.  Code,  §  266;  Eimballv.  Connor,  3  Ean.  *415;  McCardellv. 
McNay,  17  Kan.  438 ;  Houston  v.  Cloud  Co.,  19  Ean.  896. 

The  instructions  seem  to  have  been  properly  given,  and  no  error  ap- 
pears in  the  other  proceedings,  except  in  the  order  allowing  the  defend- 
ant  to  open  and  close  the  case.  Under  our  practice,  the  party  on 
whom  rests  the  burden  of  the  issues  is  to  first  produce  his  evidence. 
Code,  §  275.  In  this  case  the  burden  was  on  the  plaintiffs,  and  they 
ought  not  to  have  been  deprived  of  the  affirmative.  We  need  not 
make  further  comment. 

The  judgment  of  the  disiriot  court  will  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

(All  the  justices  concurring.) 


•18  *W0RTHINOT0N   MbIXBLL   V.  8.  S.  KiRKPATBIOK.* 

January  Term,  1881. 

Tadgment:  Vacation  of:  Pleading  and  Fraotioe.  When  the  court,  on 
the  hearing  of  a  motion  to  vacate  a  Judgment  under  subdivision  8  of  sec- 
tion 568  of  the  Civil  Ckxle,  becomes  satisfied  that  such  judgment  was  ob- 
tained irregularly,  within  the  meaning  of  said  subdivision,  and  therefore 
that  the  party  making  the  motion  Is  entitled  to  have  an  opportunity  to 
show  that  he  has  a  good  cause  of  action  or  d^ense,  as  the  case  may  be, 
the  court  should  then  vacate  the  judgment, — ^but  generaUy,  however, 
upon  the  condition  that  the  moving  party  shall  first  make  such  showing; 
and  after  the  judgment  has  thus  been  vacated,  and  after  the  issues  are  ^ 
made  up  by  the  filing  of  the  proper  pleadings  as  in  other  cases,  (provided 
they  have  not  already  been  filed,)  the  case  must  be  tried  upon  such  issuee 
in  the  same  manner  as  though  no  judgment  had  ever  been  rendered  in 
the  case;  and  after  the  trial  and  the  decision  of  the  court,  or  the  report 
of  the  referee,  or  the  verdict  of  the  jury,  (as  the  case  may  be,)  the  court 
must  then  vacate  the  judgment  absolutely,  or  modify  It  in  some  respects, 
or  wholly  affirm  it,  as  such  decision  of  the  court,  or  report  of  the  referee, 
or  verdict  of  the  jury  will  warrant;  and  the  judgment  or  order  rendered 
on  this  trial  is  final,  unless  set  aside  as  other  final  judgments  are  set 
aside.  The  reason  for  not  vacating  the  original  judgment  absolutely  in 
the  first  instance  is  for  the  purpose  that  all  rights,  priorities,  and  liens 
obtained  by  virtue  of  the  original  judgment  may  be  preserved  until  it  ifl 
ascertained  whether  the  party  in  favor  of  whom  the  judgment  was  orig- 
inaUy  rendered  is,  in  fact  and  upon  the  merits,  entitled  to  such  a  judg- 
ment, or  to  a  similar  judgment;  and  if  he  Is,  then  all  rights*  priorltieB, 

1  See  same  case,  post,  *19;  88  Ean.  815;  ^  Kan.  680. 


^TKnrwj.i,  t?«  KIBEFATBIGK.  11 

and  liens  obtained  by  Tirtne  of  the  original  judgment  are  preserved  to 
him,  so  far  as  bis  final  judgment  will  sustain  and  uphold  the  same.  All 
pleadings  filed  in  cases  of  this  kind  are  subject  to  ail  the  objections  that 
may  be  urged  against  like  pleadings  in  other  cases.' 

Error  from  Wilson  district  court. 

Beplevin,  brought  by  Kirkpatrick  against  Meixell,  to  recoyer  eight 
municipal  bonds, — six  thereof  being  each  for  $1,200^  issued  in  1873, 
by  Cedar  Bapids  township,  in  Wilson  county,  and  payable  to  the 
Meniphis  &  Nprthwestern  Railroad  Company,  or  bearer,  in  thirty 
years  from  the  date  thereof,  and  bearing  interest  at  the  rate  of  seven 
per  cent,  per  annum^  payable  semi-annually,  coupons  for  such  inter- 
est being  thereunto  attached;  one  bond  thereof  for  $1,000,  issued  in 
April,  1873,  by  Center  township,  in  said  county,  and  payable 
*14  to  the  afore*said  railroad  company,  or  bearer,  in  thirty  years 
from  the  date  thereof,  and  having  thereunto  attached  interest 
coupons  at  the  rate  and  of  the  sort  aforesaid;  one  bond  thereof  for 
$1,300,  issued  in  April,  1873,  by  the  city  of  Fredonia,  in  said  county, 
due  and  payable  as  aforesaid,  with  interest  at  the  rate  of  ten  per  cent, 
per  annum,  payable  semi-annually,  coupons  for  such  interest  being 
thereto  attached.  At  the  February  term,  1878,  of  the  district  court, 
a  judgment  purporting  to  be  rendered  on  a  default  was  given  for  the 
plaintiff  for  the  recovery  of  the  bonds,  or  their  value,  $9,475,  and  costs. 
On  the  application  of  the  defendant,  this  judgment  was  set  aside. 
At  the  May  term,  1879,  the  plaintiff  had  judgment  for  $9,276  and 
costs. 

A.  H.  Ayres,  for  plaintiff  in  error. 

S.  S.  Kirkpatrick  and  Hutchings  d  Denison,  for  defendant  in  error. 

Valentine,  J.  The  motion  made  by  the  defendant  in  error  to  dis- 
miss the  plaintiff's  petition  in  error  is  overruled.  The  petition  in 
error  is  based  upon  a  case  made  for  the  supreme  court,  which  was 
properly  made  and  served  upon  the  adverse  party  within  the  time 
given  by  the  court  below;  but  after  the  case  was  made  and  served, 
then  came  great  delays  in  settling,  signing,  and  authenticating  the 
same.  But  these  delays  were  not  caused  by  any  fault  of  the  plaintiff 
in  error.  He  pushed  the  matter  with  commendable  zeal ;  and  if  the 
counsel  for  the  defendant  in  error  had  been  half  as  willing  to  have 
the  case  properly  settled,  signed,  and  authenticated  as  was  counsel 
for  the  plaintiff  in  error,  there  would  have  been  but  little  trouble. 
The  delays,  however,  in  settling,  signing,  and  authenticating  the  case, 
did  not  invalidate  the  same.  There  is  no  law  limiting  the  time  for 
settling,  signing,  or  authenticating  such  a  case.  We  think  the 
*16  case  is  sufficient,  notwith^standing  such  delays,  and  notwith- 
standing any  other  objections  urged  against  it. 

>Seep  also,  Galbreath  ▼.  Drought,  29  Kan.  717;  Carpenter  t.  Carpenter,  SOKaa, 
716.  2  Pac.  Rep.  123;  Gerlach  v.  Skinner,  84  Ean.  89,  8  Pac.  Rep.  %7. 
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This  action,  as  between  the  plaintiff  in  error,  who  was  defendant 
below,  and  the  defendant  in  error,  who  was  plaintiff  below,  was  an 
action  of  replevin,  or  at  least  an  action  in  the  natnre  of  replevin,  for 
the  recovery  of  eight  municipal  bonds.  A  judgment  was  rendered 
in  the  case  in  favor  of  the  plaintiff  below  and  against  the  defendant 
below.  The  judgment  purported  to  be  rendered  on  a  default,  and 
was  in  the  alternative  that  the  plaintiff  should  recover  said  bonds,  or, 
in  case  the  bonds  could  not  be  obtained,  then  that  the  plaintiff  shonld 
recover  of  and  from  the  defendant  the  sum  of  $9,475  (as  the  value 
of  the  bonds)  and  costs.  Afterwards  the  defendant  moved  the  court 
to  set  aside  and  vacate  this  judgment  on  the  grounds — First,  of  a  want 
of  jurisdiction  in  the  court  to  render  the  judgment;  and,  second,  for 
irregularity  in  obtaining  the  same.  The  court  below  heard  the  motion, 
and,  upon  the  evidence  submitted,  ordered  that  the  judgment  should  be 
set  aside  and  vacated,  upon  the  condition,  however,  that  the  defendant 
had  a  valid  defense  to  the  plaintiff's  action.  The  court  also  ordered 
that  the  defendant  should  file  an  answer  setting  forth  his  defense, 
and  that  the  plaintiff  have  leave  to  reply  thereto.  In  pursuance  of 
this  order,  the  defendant  filed  an  answer  setting  forth — First,  a  general 
denial  to  the  plaintiff's  petition;  second,  his  own  claim  of  ownership 
of  the  bond's,  giving  the  details  of  how  he  became  the  owner  thereof; 
and,  third,  other  matters  not  necessary  now  to  mention.  The  plain- 
tiff demurred  to  this  answer,  and  the  court  sustained  the  demurrer 
as  to  the  third  defense.  The  defendant  then  amended  his  third  de- 
fense, and  the  plaintiff  then  replied  to  the  defendant's  answer.  Upon 
these  pleadings  the  case  was  regularly  called  for  trial.  The  plaintiff  de- 
manded a  jury,  which  was  granted  by  the  court,  over  the  objections 
of  the  defendant.  After 'the  jury  were  impaneled,  the  parties  pro- 
ceeded to  introduce  their  evidence.  The  court  held,  over  the  objec- 
tions of  the  defendant,  that  the  defendant  had  the  burden  of 
*16  proof,  and  held  that  the  defendant  should  first  intro'^duce  bis 
evidence.  The  defendant,  excepting  to  this  ruling,  obeyed  the 
court,  however,  and  first  introduced  his  evidence.  The  plaintiff  then 
introduced  his  evidence  in  rebuttal,  and  the  defendant  then  introduced 
surrebutting  evidence.  The  court  then  charged  the  jury,  and  after 
due  deliberation,  they  found  for  the  plaintiff  and  against  the  defend- 
ant, and  also  found  that  the  value  of  the  bonds  was  $9,275.  This 
was  $200  less  than  said  judgment  was  rendered  for.  The  court  then 
overruled  the  defendant's  motion  to  set  aside  and  vacate  said  judg- 
ment, and  rendered  judgment  against  the  defendant  for  the  costs  of 
the  motion.  The  defendant  then  proceeded  to  make  and  serve  a  case 
for  the  supreme  court,  and  after  great  trouble  and  many  delays  he 
finally  succeeded  in  having  the  case  settled,  signed,  and  authenticated, 
and  then  brought  the  case  to  this  court  for  review  on  such  case  made 
and  on  petition  in  error. 

Many  questions  have  been  discussed  by  counsel  in  this  court,  but 
only  a  few  of  them,  however,  will  require  any  discussion  by  us.    The 
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provisions  of  the  ststnte  andar  which  the  prooeedings  in  this  case  vere 
had  to  Tao&te  said  jodgment  read  aa  follows : 

"Sec.  568.  Tlie  district  court  shall  have  power  to  vacate  or  modify  Its  own 
judgmcntB  or  orders,  at  or  after  the  term  at  which  Buch  judgment  or  order 
was  made.  •  *  •  TMrd,  for  mistake,  neglect  or  omission  of  thederk,  M 
lireguiHrltj  In  obtaining  a  judgment  or  oi-der. 

"Bee.  569.  The  procepdings  to«orrect  mistakes  or  omisaiona  of  the  clerk, 
or  Irregularity  in  obtaining  a  judgment  or  order,  shall  be  by  motion,  upon 
reasonable  notice  to  the  adverse  party  or  liia  attorney  in  the  action." 

"Sec.  571.  The  court  mny  first  try  and  decide  upon  the  grounds  lo  vacate 
or  modify  h  judgment  or  order  before  trying  or  deddlug  upon  the  validity  of 
the  defense  or  cause  of  action. 

"Sec.  572.  A  Judgment  slialt  not  be  vacated  on  motion  or  petition  until  it 
is  adjudged  that  there  is  a  valid  defense  to  the  action  on  which  the  judgment 
is  rendered,  or.  If  the  plaintiff  Beeks  Its  vacation,  that  there  is  a  valid  cause 
of  action;  and,  where  a  judgment  Is  modified,  all  liens  and  securities  obtained 
under  it  shall  be  preserved  to  the  modifled  judgment. " 

*1T  *The  provisions  of  the  statutes  of  Ohio  for  reserving,  vacating, 
and  modifying  jndgments  and  orders  in  the  courts  in  which  they 
were  rendered,  are  precisely  the  same  as  the  provisions  for  the  same 
purpose  are  in  tbie  state.  Sections  634,  5SS,  586,  fiST,  and  S3S  of 
the  Ohio  Code  correspond  exactly  to  sections  S68,  $6d,  670,  671,  and 
572  of  our  Code.  And  in  Ohio  said  provisions  have  been  construed 
by  the  supreme  ooort  of  that  state.  Frazier  v.  Williams,  34  Ohio 
St.  625;  Watson  v.  Paine,  36  Ohio  St.  340. 

According  to  the  decisions  made  in  Ohio,  we  should  think  that  the 
correct  practice  in  oases  of  this  kind  would  be  as  follows :  When  the 
court,  on  the  hearing  of  a  motion  to  vacate  a  judgment  under  Bub< 
division  8  of  section  568  of  tbe  Civil  Code,  becomes  satisfied  that  such 
judgment  was  obtained  irregularly,  within  the  meaning  of  said  subdi- 
vision, and  therefore  that  the  party  making  the  motion  is  entitled  to 
have  an  opportunity  to  show  that  he  has  a  good  cause  of  action  or  de> 
fense,  as  the  ease  may  be,  the  court  should  then  vacate  the  judgment, 
— but  generally,  however,  upon  the  condition  that  the  moving  party 
shall  first  make  such  showing ;  and  after  the  judgment  has  thus  been 
vacated,  and  after  the  issues  are  all  made  up  by  tiling  the  proper  plead- 
ings, as  in  other  oases,  (provided  they  have  not  already  been  filed,) 
the  case  must  be  tried  upon  such  issues  in  the  same  manner  as  though 
no  judgment  had  ever  been  rendered  in  the  ease;  and  after  the  trial 
and  the  decision  of  the  court,  or  the  report  of  tbe  referee,  or  the  ver- 
dict of  tbe  jury,  (as  the  case  may  be,)  ^^e  court  must  then  vacate  the 
judgment  absolutely,  or  modify  it  in  ar^rnfi  teapeots,  or  whoUy  affirm 
it,  as  such  decision  of  the  court,  or  ^  ot  the  referee,  or  verdict 

of  the  jury  will  warrant ;  and  the  jvj^^  jt  ot  oidar  rendered  on  this 
trial  is  final,  unless  set  aside  as  otk  Hi  (i\  mdftmenta  are  set  aside. 
The  reason  for  not  vacating  the  Oj.^^  •  nSft'^^^*  abso^ntelj  in  tbe 

first  instance  is  for  the  purpose  lf]«  V|^\  .  )  .*gm\orilieB,  and UeuB  ob- 
tained by  virtue  of  the  originsi/n^V'^^*^j0'*^^\ft5ie9eive4  onlU  iVia 
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ascertained  whether  the  partyin  favor  of  whomtbeoriginal  jndg- 
*18  ment  was  rendered  is,  in  fact  and  upon  the  merits,  *en titled  to 
such  a  judgment,  or  to  a  similar  judgment,  and,  if  he  is,  then  all 
rights,  priorities,  and  liens  obtained  by  virtue  of  the  original  judg- 
ment are  preserved  to  him,  so  far  as  bis  final  judgment  will  sustain 
and  uphold  the  same.  Of  course,  all  pleadings  filed  in  cases  of  tbis 
kind  are  subject  to  all  the  objections  that  may  be  urged  against  like 
pleadings  in  other  cases. 

Where  a  judgment  is  conditionally  set  aside  in  favor  of  a  defendant, 
his  answer  must  of  course  state  a  defense,  or  he  cannot  ask  to  go 
to  trial  upon  it.  If  the  answer  does  not  state  a  defense,  a  demurrer 
may  be  interposed  the  same  as  in  other  cases.  The  defendant,  bow- 
ever,  in  the  present  case  (which  was  an  action  of  replevin)  had  a  right 
to  prove  his  entire  defense,  so  far  as  it  was  good,  under  his  general 
denial.  His  defense  really  was  that  the  plaintiff  never  owned  said 
bonds,  and  that  he  never  had  the  right  to  the  possession  thereof.  We 
think  the  court  below  erred  in  holding  that  upon  the  defendant  rested 
the  burden  of  proof.  It  was  certainly  very  embarrassing  and  perplex- 
ing to  the  defendant  to  have  to  prove  that  the  plaintiff  did  not  own 
the  bonds  in  controversy;  that  he  did  not  purchase  them;  and  that 
he  did  not,  by  any  transaction,  obtain  any  right  to  the  immediate  pos- 
session of  them, — and  unless  the  plaintiff  did,  in  fact,  purchase  and 
own  them,  he  had  no  right  to  recover  any  judgment  against  the  de- 
fendant. Each  party  claims  that  he  himself  purchased  the  bonds,  and 
that  the  other  party  did  not  purchase  them.  And  each  party  claims 
that  his  own  purchase  of  the  bonds  was  prior  to  that  of  the  other, 
provided  that  the  other  did,  in  fact,  purchase  them.  These  qoestions 
are  all  doubtful  and  difficult,  and  ought  to  be  submitted  fairly  to  a 
jury.  Even  if  the  defendant  is  wrong  in  all  of  his  claims,  still  he  is 
entitled  to  have  his  case  tried  fairly.  But  he  believes  that  he  is  right 
We  do  not  wish  to  express  any  opinion  as  to  which  of  the  parties  owns 
the  bonds.  That  is  properly  a  question  for  the  jury,  when  the  case 
is  fairly  submitted  to  them. 

The  judgment  of  the  court  below  will  be  reversed,  and  a  new  tzial 
ordered. 

(All  the  justices  concurring.) 
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*19    *WoBTHiHOTON  Maeubll  9.  B.  S.  Eibxpatbiox  and  others. 

January  Term,  1881. 

• 

Judgment:  Iidanotion.  Where  a  separate  judgment  Is  rendered  against 
each  of  two  joint  wrong-doers,  neither  judgment  can  be  perpetually  en- 
joined while  both  remain  in  force  and  unsatisfied,  although  one  of  such 
judgments  has  been  assigned  by  the  holder  thereof  to  a  third  person. 

» 

Error  from  Labette  distriet  eourt. 

Aetion  brought  by  Meixeil  against  Kirkpatrick  and  the  sherifiF  of 
Labette  county,  to  perpetually  enjoin  the  enforcement  of  a  certain 
judgment.  Trial  at  the  November  term,  1879,  of  the  district  court, 
and  judgment  for  the  defendants. 

A»  H.  Ayers,  for  plaintiff  in  error. 

Hutchings  dt  DenUon,  for  defendants  in  error. 

Valbntine,  J.  This  was  an  action  brought  by  Worthington  Meixell 
against  S.  8.  Eirkpatrick  and  another,  in  the  district  court  of  La« 
bette  county,  to  perpetually  enjoin  the  enforcementof  a  certain  judg- 
ment rendered  in  tbe  district  court  of  Wilson  county.  This  judg- 
ment is  the  replevin  judgment  mentioned  in  the  case  just  decided,  of 
Meixell  v.  Kirkpatrick.  The  principal  facts  alleged  in  tbe  plaintiff's 
petition  in  this  case  are  substantially  as  follows :  Eirkpatrick  com- 
menced an  action  in  the  district  court  of  Wilson  county  against 
Worthington  Meixell  and  Angell  Matthewson,  charging  them  as  joint 
wrong-doers  in  obtaining  and  converting  eight  municipal  bonds  be- 
longing to  Eirkpatrick.  Various  proceedings  were  had  in  the  case, 
resulting,  finally,  in  the  rendition  of  separate  judgments  against 
Meixell  and  Matthewson.  The  judgment  against  Meixell  was  in  re- 
plevin for  a  recovery  of  the  bonds  or  their  value.  The  judg- 
*20  ment  *against  Matthewson  was  in  trover,  for  the  damages 
sustained  by  reason  of  the  conversion  of  the  bonds,  including 
the  value  of  the  bonds.  Afterwards  Eirkpatrick,  for  value  received, 
transferred  and  assigned  his  said  judgment  against  Matthewson  to 
Cornelia  W.  Matthewson,  tbe  wife  of  the  judgment  debtor.  And 
Kirkpatrick  is  now  about  to  enforQe,  in  Labette  county,  by  an  execu- 
tion issued  from  the  district  court  of  Wilson  county,  his  judgment 
rendered  against  Meixell  in  Wilson  county.  The  defendant  answered 
to  this  petition,  and  the  plaintiff  demurred  to  the  answer,  and  the 
court  below  sustained  the  demurrer  as  against  the  petition,  holding 
that  the  petition  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  and  from  this  ruling  and  holding  of  the  court  below  Meixell 
now  appeals  to  this  court. 

We  do  not  think  that  the  court  below  erred.  Meixell  has  not  sat- 
isfied either  of  said  judgments,  nor  has  either  of  them  been  satisfied 
by  any  other  person.     Both  judgments  are  still  in  full  force  and  un* 
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satisfied;  the  jadgment  against  Meizell  being  held  and  owned  by 
Eirkpatriek  himself,  and  the  one  against  Matthewson  being  held  and 
owned  by  Eirkpatrick's  assignee,  Mrs.  Matthewson.  Eirkpatriek,  or 
his  assignee,  is  certainly  entitled  to  one  satisfaction  or  to  one  com- 
pensation for  the  bonds  upon  which  the  judgments  were  rendered, 
and  until  such  satisfaction  or  compensation  is  rendered,  neither  jadg- 
ment can  properly  be  enjoined.  When  Meixell  or  Matthewson  satis- 
fies one  of  said  judgments,  there  will  then  be  time  enough  to  enjoin 
the  other.  We  have  thus  far  not  taken  into  consideration  the  defend- 
ant's answer  in  this  case;  and,  for  the  purposes  of  deciding  the  case, 
we  do  not  think  that  we  need  to  do  so.  We  do  not  think  that  the  an- 
swer cured  the  defects  of  the  petition.  It  must  be  remembered  that 
neither  Mrs.  Matthewson  nor  Angell  Matthewson  is  a  party  to  this 
suit,  and  therefore  their  rights  cannot  be  adjudicated  or  determined 
in  this  action.  Whether  the  compensation  for  said  bonds  should  go 
to  Eirkpatriek,  or  to  his  assignee,  Mrs.  Matthewson,  cannot  be  de- 
termined in  this  case,  as  Mrs.  Matthewson  is  not  a  party  to 
*21  this  suit.  If  both  judgments  were  ^allowed  to  stand,  and  if 
Meixell  were  ready  and  willing  to  satisfy  the  judgment  against 
him.  ^hen  the  matter  would  possibly  be  a  proper  subject  for  inter- 
pleader. But  Meixell  has  never  been  ready  or  willing  to  satisfy  the 
jadgment  against  him;  and,  by  the  decision  of  this  court  in  the  case 
in  which  such  judgment  was  rendered,  the  judgment  is  to  stand  condi- 
tionally vacated  until  a  trial  can  be  had  upon  the  merits  of  the  action 
and  what  shall  then  become  of  the  judgment  depends  entirely  upon 
the  result  of  that  trial. 

The  judgment  of  the  court  below  in  this  case  will  be  affirmed. 

(AJi  the  justices  concurring.) 


TeNNBHT,  WaLEBB  &   Co.  V,  WeTMOUTH  &   GOLDEK. 

January  Term,  1881. 

Arrest:  Affidavit  for  Order:  Case  Stated.  In  order  to  Justify  the  issue 
of  an  order  of  arrest,  facts  proving,  and  not  merely  facts  consistent  with, 
fraud,  should  be  stated  In  the  affidavit.  And  where  the  affidavit  stated 
only  that  defendants  had  sold  their  stock  of  goods  for  $5,000,  receiving 
in  payment  $1,000  cash  and  two  farms,  the  deeds  to  which  were  made  to 
the  wives  of  defendants;  that  they  commenced  business  with  a  cash  cap- 
ital of  $1,400,  and  owed  at  the  time  of  said  sale  about  $3,000,  and  failed 
to  show  that  the  wives  of  said  defendants  were  not  banajlde  creditors, 
or  that  the  sale  was  not  for  the  real  value  of  the  goods,  or  that  the  pro- 
ceeds of  such  sale  were  not  used  in  the  payment  or  securing  of  debts: 
Tield,  that  the  affidavit  was  insufficient  to  justify  an  order  of  arrest.  And 
furtlier  held  that,  upon  the  testimony  offered  in  this  case  upon  a  motion 
to  vacate  the  order  of  arrest,  the  order  of  the  district  court  in  sustaining 
the  motion  must  be  sustained. 


TENIiENT,  WALKER  &  GO.  V.  WEYMOUTH  A  GOLDEN.  17 

Error  from  Harvey  district  court. 

Action  brought  by  Tennenty  Walker  &  Go.  against  B.  W.  Wey* 
mouth  and  James  H.  Golden,  as  partaers,  upon  a  bill  of  exchange 
for  $130,  drawn  by  plaintiffs  and  accepted  by  defendants.  An  order 
of  arrest  was  obtained  by  the  plaintiffs,  upon  which  the  de- 
*22  fendants  were  arrested.  At  the  September  term,  *1879,  of 
the  district  court,  the  defendants  moved  the  court  for  their 
discharge  from  said  order,  which  motion  was  sustained. 

0.  W.  Holmes  and  Bowman  dt  BuckeTy  for  plaintiffs  in  error. 

Ady  it  Orattan,  for  defendants  in  error. 

Bbbwbb,  J.  This  was  an  action  brought  upon  an  accepted  draft, 
in  which  a  civil  order  of  arrest  was  procured  at  the  same  time,  upon 
the  ground  that  ''the  said  defendants  have  assigned  and  disposed  of 
their  property,  or  a  part  thereof,  with  intent  to  defraud  their  credit- 
ors," upon  which  order  the  defendants  were  arrested,  and  moved  the 
court  for  a  discharge  therefrom,  for  the  reasons — Fi/rsty  that  the  af- 
fidavit for  the  order  of  arrest  was  not  sufficient  in  law ;  and,  second, 
that  the  grounds  laid  for  the  same  were  not  true.  The  issue  of  fact 
thereby  raised  was  tried  by  the  court  upon  the  evidence  produced  by 
the  respective  parties,  all  of  such  evidence  being  by  affidavits,  and  is 
preserved  in  the  record.  The  court,  upon  the  hearing,  sustained  said 
motion,  and  discharged  the  defendants;  to  which  finding,  order,  and 
judgment  of  the  court  the  plaintiffs  excepted  and  bring  the  case  here 
for  review. 

If  only  the  first  ground  of  the  motion  be  considered,  the  ruling  of 
the  district  court  was  unquestionably  correct.  The  only  facts  stated 
in  the  affidavit  are  thi(t  defendants  sold  and  disposed  of  their  entire 
stock  of  goods  for  $5,000,  receiving  in  payment  $1,000  cash  and  two 
farms;  that  the  titles  and  deeds  to  said  farms  were  executed  to  the 
wives  of  said  defendants;  that  defendants  commenced  business  with 
a  cash  capital  of  only  $1,400;  and  that  at  the  time  of  said  sale  they 
owed  about  $3,000. 

It  scarcely  needs  any  argument  to  show  that  these  facts  do  not 
prove  fraud,  without  which  no  arrest  for  debt  can  be  had  under  our 
constitution.     Bill  of  Bights,  §  16.     For  anything  that  ap- 
*23      pears  in  this  affidavit,  this  sale  may  have  been  at  the  "^instance 
and  request  of  the  creditors,  or  a  majority  of  them,  and  at  a 
full  value;  the  wives  may  have  been  the  principal  creditors,  and  taken 
the  deeds  as  security;  the  cash  may  have  been  used  to  discharge  just 
debts,  and  the  farms  placed  in  the  control  of  all  or  certain  named 
creditors.     There  is  nothing  in  the  price  received  to  cast  any  suspi- 
cion on  the  bona  fides  of  the  transaction,  and  nothing  in  the  disposi- 
tion of  the  proceeds  to  cast  anything  more  than  suspicion,  in  the  ab- 
sence of  proof,  that  the  wives  were  not  creditors,  or  that  the  proceeds 
of  the  sale  were  not  used  to  pay  or  secure  debts.     Fraud  is  never 
presumed ;  it  must  be  proved.     No  mere  suspicion  is  the  equivalent 
V.26K— 2 
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of  proof.  The  law  neither  lavors  nor  eneoarages  arrest  and  impris- 
onment. That  remedy  is  the  dernier  reesort, — the  end  of  the  law. 
It  is  quasi  criminal,  and  the  proof  of  the  frand  mast  be  elear  and 
strong.     Gillett  v.  Thiebold,  9  Ean.  *437. 

Bat,  say  ooansel,  the  defendants  challenged  the  trath  of  the  general 
charge  in  the  affidavit;  introduced  their  testimony  to  disprove,  and 
we  ours  to  sustain,  the  charge;  and  that  the  real  question  now  is 
whether,  upon  all  the  testimony,  the  general  charge  in  the  original 
affidavit  is  sustained.  Conceding,  for  the  purposes  of  this  case,  that 
this  proposition  is  correct,  and  still  the  ruling  of  the  district  court 
must  be  sustained.  Not  by  any  means  that  the  question  is  as  clear 
as  that  as  to  the  sufficiency  of  the  affidavit,  for  there  are  facts  pre- 
sented which  tend  strongly  to  show  a  fraudulent  intent  in  the  sale. 
8till,  the  evidence  is  not  so  convincing  as  to  justify  a  reversal  of  the 
ruling  of  the  trial  court.  There  is  no  suggestion,  even,  that  the  stock 
of  goods  was  not  sold  for  all  that  it  was  worth,  or  that  the  considera- 
tion was  not  in  fact  paid.  The  sale  was  known  in^the  community  in 
which  defendants  lived  before  it  was  consummated,  and  was  advised 
by  parties  who  were  consulted.  There  was  no  secresy  nor  haste. 
The  defendant  Weymouth  was  not  a  partner  in  the  firm  of  Weymouth 
&  Golden,  but  the  partnership  consisted  of  defendant  Golden  and 
Mrs.  B,  E.  Weymouth,  the  wife  of  B.  W.  Weymouth.  The  fact 
that  the  partnership  was  composed  of  these  members  was 
*24  *known  in  the  community;  though  as  B.  W.  Weymouth  was 
in  the  store,  and  assisting  in  conducting  the  business,  the 
mistake  of  the  plaintiffs  was  natural.  Notice  of  the  dissolution  was 
duly  published  in  the  paper  after  the  sale,  and  also  that  defendant 
Golden  would  settle  the  debts.  The  farms  were  not  deeded  as  alleged 
in  plaintiffs*  affidavit,  but  one  ^as  deeded  to  Mrs.  Golden,  the  wife  of 
defendant,  to  secure  a  debt  of  $600  and  interest  due  her  from  the 
firm.  This  farm,  worth  $1,600,  was  afterwards,  and  at  Golden's 
request,  conveyed  to  J.  A.  Cooper  db  Co.,  the  principal  creditor  of  the 
firm,  and  to  whom  the  firm  owed  $1,340.51,  to  secure  that  debt. 
The  other  real  estate  was  a  homestead  claim  and  improvements; 
conveyed  to  defendant  Golden,  the  value  of  which  he  estimates  at 
$3,000,  and  upon  which  he  moved  and  now  resides.  These  improve- 
ments Golden  testifies  he  was  offering  for  sale  with  the  intention  of 
applying  the  proceeds  in  payment  of  the  debts.  Some  of  the  firm 
debts  have  been  paid  since  the  sale,  and  a  large  amount  of  them 
settled  by  note.  Most  of  these  facts  are  shown  by  the  affidavit  of  de- 
fendant Golden  alone,  though  copies  of  the  deeds  to  Mrs.  Golden, 
and  from  her  to  Cooper  &  Co.,  were  in  evidence.  On  the  other  hand, 
the  affidavit  of  plaintiffs'  attorney,  made  a  month  after  defendants' 
affidavits,  shows  that  he  called  on  defendant  Golden  with  plaintiffs' 
claim  shortly  after  the  sale,  and  that  in  the  course  of  the  conversation 
defendant  said  that  they  had  settled  many  claims  with  their  on- 
secured  notes,  and  that  it  would  be  useless  for  creditors  to  try  to  forse 
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a  colleetion,  for  their  property  was  so  that  it  could  not  be  reached  on 
exeontion ;  also,  that  the  firm  had  received  $1,000  in  cash  on  the  sale. 
bat  that  they  did  not  intend  to  use  any  part  of  it  in  paying  their 
creditors.  This  is  about  all  the  testimony  presented  on  the  motion. 
Doubtless  the  statements  of  defendant,  as  testified  to  by  plaintiffs* 
attorney,  indicate  a  fraudulent  intent  in  the  sale,  but  the  conduct 
of  the  defendant  as  shown  by  his  own  testimony  points  to  good 
faith.  That  the  principal  creditor  has  been  secured,  and  that  some 
other  claims  have  been  paid,  the  defendant  shows,  and  the  ev* 
*25  idence  is  not  controverted.  These  *facts  are  very  strong. 
The  declarations  of  defendant  to  plaintiffs'  attorney  may  have 
been  made  in  anger,  and  because  annoyed  by  the  persistence  of  the 
attorney,  or  in  the  way  of  bluff.  It  seems  strange  that  if  defendants 
intended  fraud,  they  should  admit  it  by  saying  that  they  did  not 
intend  to  use  the  proceeds  of  the  sale  in  payment  of  debts.  More 
reasonable  is  the  idea  that  they  intended  to  pay  others  first,  and  meant 
that  this  plaintiff  should  wait.  A  debtor  is  guilty  of  no  fraud  in 
electing  to  use  present  funds  in  payment  of  particular  d^bts.  If  the 
wife  of  defendant  Golden  was  in  fact  a  creditor,  and  she  had  relin- 
quished, at  her  husband's  request,  to  another  creditor,  her  real-estate 
security,  he  might  well  pay  her  out  of  the  cash  proceeds  of  the  sale. 
But  these  are  mere  speculatipns.  The  sum  of  the  matter  is  this : 
The  conduct  of  defendants  indicates  good  faith ;  their  declarations 
the  reverse.  The  district  judge  believed  their  acts  rather  than  their 
words.  And  we  are  not  convinced  that  he  erred.  Hence  we  must 
sustain  his  ruling. 

The  order  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


E.  P.  Baker  r.  Baohel  Nbwlani). 
January  Term,  1881. 

1*  Indian  Lands :  Osage  Ceded  Lands :  Grant  for  Schools.  The  Joint 
resolution  of  congress  of  date  April  10, 1869,  in  respect  to  the  disposition 
of  the  lands  ceded  by  the  Osage  Indians  to  the  government,  by  the  treaty 
of  September  29, 1865»  which  provided  '*tbat  the  sixteenth  and  thirty- 
sixUi  sections  in  each  township  of  said  lands  shall  be  reserved  for  state 
school  purposes,  in  accordance  with  the  provisions  of  the  act  of  admission 
of  the  state  of  Kansas,"  operated  as  a  grant  of  said  sections  to  the  state 
for  school  purposes. 

1L  — :  Title  of  Grantee.    Such  grant  was  not  in  violation  of  the  terms 

of  the  trust  upon  which  said  lands  were  ceded  to  the  government;  and, 
even  if  it  were,  the  title  of  the  grantee  would  not  thereby  taXU  although 
the  Indians  might  have  an  equitably  (Atioi  upon  the  government  for 
compensation  on  account  of  its  bren^L    /  trusU 
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*26  *8.  School  Lands :  Porfbitnre :  .Taxation.  Where,  aft^  a  forfeit- 
ure of  school  lands  by  the  non-payment  of  the  purchase  money,  the  lands 
are  regularly  taxed,  and  sold  for  non-payment  of  taxes,  and  the  purchaser 
of  the  tax  title  pays  the  balance  of  the  purchase  money  to  the  proper  au- 
thorities, and  receives  a  patent  from  the  state,  Tield,  that  no  private  in- 
dividual can  question  the  title  thus  conveyed.^ 

Error  from  Wilson  district  court. 

Action  brought  by  Baker  against  Newland,  for  the  possession  of  cer- 
tain land  in  Wilson  county.  October  9, 1879,  the  court  found  for  the 
defendant,  and  gave  judgment  accordingly. 

WUlard  Davis,  Atty.  Gen.,  and  A.  B.  Jetmore,  for  the  State  and 
the  plaintiff  in  error. 

S.  S,  Kirkpatficky  for  defendant  in  error. 

Brewer,  J.  In  the  year  1870,  John  Newland  (now  deceased)  aud 
his  wife,  Rachel  Newland,  (defendant  in  this  action,)  settled  upon  the 
tract  of  land  in  controversy,  to-wit,  the  east  half  of  the  south-west 
quarter,  and  the  west  half  of  the  south-east  quarter,  of  section  six- 
teen, in  township  twenty-nine  south,  of  range  seventeen  east,  in  Wil- 
son county,  Kansas,  and  proceeded  to  improve  the  same.  'Soon  there- 
after, in  the  same  year,  Newland  filed  in  the  local  land-office,  then 
situated  at  Humboldt,  Kansas,  his  declaratory  statement  under  sec- 
tion 12,  act  of  July  16,  1870,  an  act  of  congress  providing  for  the 
sale  of  lands,  formerly  occupied  by  the  Great  and  Little  Osage  In- 
dians, to  actual  settlers.  Newland  tendered  the  local  land*office  the 
amount  of  money  necessary  under  the  act  of  congress  aforesaid,  and 
offered  .to  make  the  necessary  proofs  and  demanded  his  certificate  of 
entry,  which  was  by  the  local  land-office  refused,  for  the  reason  that 
the  lands  sought  to  be  purchased,  were  included  within  the  grant  to 
the  state  of  Kansas  for  the  use  of  schools.  On  the  twentieth  day 
of  Jane,  1871,  John  Newland  contracted  with  the  state  of  Kansas 

to  purchase  the  lands  mentioned  under  the  law  making  provi- 
*27       *8ion  for  the  sale  of  school  lands  in  the  state  of  Kansas,  and 

then  made  his  first  annual  payment  under  said  contract,  and 
on  the  twentieth  day  of  June,  1872,  made  his  second  annual  payment, 
and  thereafter  made  no  further  payment  under  the  contract.  In  the 
year  1873  the  tract  of  land  in  dispute  was  assessed  for  taxation,  and, 
being  delinquent,  was,  on  the  fourth  day  of  September,  1875,  sold 
for  the  tax  of  1874,  and  was  bid  in  by  the  county  treasurer  for  the 
county  of  Wilson.  The  land  was  also  assessed  for  the  years  1875 
and  1876.  In  the  year  1875,  John  Newland  died,  leaving  his  wife, 
Bacbel,  in  possession  of  the  premises  in  dispute.  In  the  year  1876, 
Rachel  Newland  filed  her  declaratory  statement  under  section  12,  act 
of  July  15,  1870,  at  the  local  land-office  at  Independence,  Kansas, 
and  afterwards  tendered  to  the  local  land-office  the  amount  necessary 
to  enter  the  land  under  the  act  of  congress  aforesaid,  which  office  re- 

^Bee  Reynolds  v.  Reynolds,  80  Kan.  96,  1  Pac.  Rep.  888. 
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fased  to  accept  her  mouey,  for  the  same  reason  that  John  Newland's 
money  was  refused  at  the  local  land-office  at  Humboldt.  On  the 
eighteenth  day  of  July,  1877,  the  plaintiflF,  £.  P.  Baker,  (a  resident 
of  the  state  of  Iowa,)  paid  to  the  treasurer  of  Wilson  county  the  taxes 
levied  on  said  land  for  the  years  aforesaid,  with  interest,  penalties, 
and  costs,  and  took  an  assignment  of  the  land  in  dispute,  and  on  the 
same  day  paid  to  the  treasurer  of  Wilson  county  the  principal  and 
interest  due  the  state  on  the  contract  of  John  Newland.  Upon  this 
payment  being  duly  certified  to  the  proper  officers,  a  patent  was  is- 
saed  to  plaintiff  by  the  state,  and  thereupon,  defendant  refusing  to 
Burrender  possession,  this  action  was  brought.  Upon  the  trial,  judg- 
ment was  entered  in  favor  of  the  defendant,  and  plaintiff  alleges  error. 

The  sole  question  presented  by  the  record  here  is  the  validity  of  the 
patent  issued  by  the  state  to  the  plaintiff.  This  is  assailed  on  three 
grounds,  viz.:  First.  The  land  in  controversy  was  not  embraced 
within  the  grant  to  the  state  of  Kansas  for  the  use  of  schools.  Sec^ 
ond.  If  it  was  so  embraced  within  the  grant,  it  violates  the  treaty  be- 
tween the  United  States  and  the  Great  and  Little  Osage  In- 
*28  dians.  *  Third.  The  plaintiff  *s  purchase  was  in  violation  of 
the  law  providing  for  the  sale  of  school  lands  in  the  state  of 
Kansas. 

The  land  at  the  time  of  the  admission  of  Kansas  into  the  Union 
was  a  part  of  the  Osage  Indian  lands  occupied  by  that  tribe  under 
the  treaty  of  June  2,  1825,  (7  U.  8.  St.  240.)  The  ordinance  pre- 
pared by  the  Wyandotte  convention,  which,  with  the  constitution^ 
was  submitted  to  congress,  contained  this  section : 

'"Section  1.  Sections  numbered  sixteen  and  thii-ty-six,  in  each  township  in 
the  state,  including  Indian  reservations  and  trust  lands,  shall  be  granted  to 
the  state  for  the  exclusive  use  of  common  schools;  and  when  either  of  said 
sections  or  any  part  thereof,  has  been  disposed  of,  other  lands  of  equal  value, 
as  nearly  contiguous  thereto  as  possible,  shall  be  substituted  therefor. " 

The  provisions  of  this  ordinance  were  not  satisfactory  to  congress, 
and  in  the  act  of  admission  it  legislated  as  follows: 

"Sec.  8.  And  be  it  further  enacted,  that  nothing  in  this  act  shall  be  con- 
strued as  an  assent  by  congress  to  all  or  any  of  the  propositions  or  claims  con* 
tamed  in  the  ordinance  of  said  constitution  of  the  people  of  Kansas,  or  in  the 
resolution  thereto  attached ;  but  the  following  propositions  are  hereby  offered 
to  the  said  people  of  Kansas  for  their  free  acceptance  or  rejection,  whicli,  if 
accepted,  shall  be  obligatory  on  the  United  States,  and  upon  the  said  state  of 
Kansas,  to- wit: 

"First,  that  sections  numbered  sixteen  and  thirty-six,  in  every  township  of 
public  lands  in  said  state,  and  where  either  of  said  sections,  or  any  part  there- 
of, has  been  sold,  or  otherwise  been  disposed  of,  other  lands,  equivalent 
thereto  and  as  contiguous  as  may  be,  shall  be  granted  to  said  state  for  the  use 
of  schools.    *    ♦    ♦" 

These  propositions  were  accepted  by  the  state,  by  a  joint  resolution 
of  the  legislature,  of  date  January  20,  1862,  (Gomp.  Laws  1879,  p. 
79.)  They  define  and  constitute  the  extent  of  the  school-land  grant 
at  that  date.    Counsel  for  defendant  argues  very  forcibly  that  Indian. 
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lands  are  not  pablic  lands,  and  therefore  not  within  the  terms  of  this 
grant.  We  shall  not  stop  to  eonsider  this  argument,  but  pass  to  far- 
ther matters. 

By  treaty  with  the  Osages,  concladed  September  29,  1865, 
*20      *(14  U.  S.  St  687,)  their  lands  were  ceded  to  the  United 

States.     The  cession  reads  as  follows : 

''Article  1.  The  tribe  of  the  Great  and  Little  Osage  Indians,  having  now 
more  lands  than  are  necessary  for  their  occupation,  and  all  payments  from 
the  government  to  them  under  former  treaties  having  ceased,  leaving  them 
greatly  impoverished,  and  being  desirous  of  improving  their  condition  by  dis- 
posing of  their  surplus  lands,  do  hereby  grant  and  sell  to  the  United  States 
the  lands  contained  within  the  following  boundaries.  *  *  ♦  And  in  con- 
sideration of  the  grant  and  sale  to  them  of  the  above-described  lands,  the 
United  States  agree  to  pay  the  sum  of  three  hundred  thousand  dollars,  which 
sum  shall  be  placed  to  the  credit  of  said  tribe  of  Indians,  in  the  treasury  of 
the  United  States,  and  interest  thereon  at  the  rate  of  five  per  centum  per 
annum  shall  be  paid  to  said  tribe  semi-annually,  in  money,  clothing,  pro- 
visions, or  such  articles  of  utility  as  the  secretary  of  the  interior  may  from 
time  to  time  direct.  Said  lands  shall  be  surveyed  and  sold,  under  the  direc- 
tion of  the  secretary  of  the  interior,  on  the  most  advantageous  terms,  for  cash, 
as  public  lands  are  surveyed  and  sold  under  existing  laws,  including  any  act 
granting  lands  to  the  state  of  Kansas  in  aid  of  the  construction  of  a  railroad 
through  said  lands,  but  no  pre-emption  claim  or  homestead  settlement  shall 
be  recognized.  And  after  reimbursing  the  United  States  the  cost  of  said 
survey  and  sale,  and  the  said  sum  of  three  hundred  thousand  dollars  placed 
to  the  credit  of  said  Indians,  the  remaining  proceeds  of  sales  shall  be  placed 
in  the  treasury  of  the  United  States,  to  the  credit  of  the  civilization  fund,  to 
be  used,  under  the  direction  of  the  secretary  of  the  interior,  for  the  education 
and  civilization  of  Indian  tribes  residing  within  the  limits  of  the  United 
States. " 

On  the  tenth  of  April,  1869,  congress  passed  this  joint  resolution 

(16  U.  S.  St.  56 :) 

"Resolved  by  the  senate  and  house  of  representatives  of  the  United  States 
of  America  in  congress  assembled,  that  any  bona  ^e  settler  residing  upon 
any  portion  of  the  lands  sold  to  the  United  States,  by  virtue  of  the  first  and 
second  articles  of  the  treaty  concluded  between  the  United  States  and  the 
Great  and  Little  Osage  tribe  of  Indians,  September  twenty-ninth,  eighteen 
hundred  and  sixty-five,  and  proclaimed  January  twenty-Arst,  eighteen  hun- 
dred and  sixty-seven,  who  is  a  citizen  of  the  United  States,  or  shall  have  de- 
clared his  intention  to  become  a  citizen  of  the  United  States,  shall  be, 
*80  *and  hereby  is,  entitled  to  purchase  the  same,  in  quantity  not  exceed- 
ing one  hundred  and  sixty  acres,  at  the  price  of  one  dollar  and  twen- 
iy-five  cents  per  acre,  within  two  years  from  the  passage  of  this  act,  under 
such  rules  and  regulations  as  may  be  prescribed  by  the  secretary  of  the 
interior:  provided,  however,  that  both  the  odd  and  even  numbered  sections 
of  said  lands  shall  be  subject  to  the  settlement  and  sale  as  above  provided: 
and  provided,  further,  that  the  sixteenth  and  thirty-sixth  sections  in  each 
township  of  said  lands  shall  be  reserved  for  state  school  purposes,  in  accordance 
with  the  provisions  of  the  act  of  admission  of  the  state  of  Kansas:  provided, 
however,  that  nothing  in  this  act  shall  be  construed  in  any  manner  affecting 
any  legal  rights  heretofore  vested  in  any  other  party  or  parties." 

That  the  proviso  concerning  the  sixteenth  and  thirty-rixth  sections 
is,  in  effect,  a  grant  of  such  sections,  is,  for  this  ooart,  settled  by  the 
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deeision  in  State  v.  Stringfellow,  2  Ean.  *268.  In  that  case  the  Ian- 
goage  cocatraed  was  that  "sections  nambered  sixteen  and  thirty-six  in 
each  township  shall  be,  and  the  same  are  hereby,  reserved  for  the 
porpose  of  being  applied  to  the  use  of  schools  in  said  territory*'*  And 
upon  this  the  coorty  by  Gbozoib,  G.  J.,  remarks : 

*'It  must  be  apparent  that  something  more  than  a  mere  reservation  from 
sale  was  contemplated  by  section  thirty-four;  and  upon  its  construction  the 
lights  of  the  parties  must  depend.  It  is  well  settled  that  no  particular  words 
are  necessary  to  constitute  a  grant,  especially  for  public  uses;  and  we  are  fully 
satisfied  from  the  authorities  that  section  thirty-four  amounted  to  a  grant  of 
the  lands  therein  described  to  the  people  of  the  territory,  for  the  use  of  schools, 
—a  dedication, — an  appropriation  thereof  for  that  object.  Chotard  v.  Pope,  12 
Wheat.  590;  Butheiford  v.  Greene's  Heirs,  2  Wheat.  198;  City  of  Cincinnati 
V.  White's  Lessee,  6  Pet.  431;  New  Orleans  v.  U.  S.,  10  Pet.  718;  Trustees  of 
Vincennes  University  v.  State  of  Indiana,  14  How.  268." 

Counsel  urges,  against  this,  that  the  proviso  is  limited  by  the  lat- 
ter clause,  *'in  accordance  with  the  provisions  of  the  act  of  admission 
of  the  state  of  Kansas,"  and  that,  as  by  that  act  none  of  these 
*81  Osage  lands  were  granted  to  the  state,  none  *pass  by  the  res- 
ervation in  this  proviso.  In  other  words,  no  more  passed  to 
the  state  than  it  really  had  received  under  the  act  of  admission. 
Again,  that  the  supposed  grant  is  further  limited  by  the  subsequent 
proviso,  so  as  not  to  conflict  with  any  vested  legal  rights ;  that  by  the 
treaty  stipulations  the  Osages  bad  a  vested  legal  right  to  a  sale  of 
these  lands  for  cash, — a  right  which  would  be  most  seriously  affected 
by  any  donation;  and,  finally,  that  the  government  held  these  lands 
in  trust  for  a  special  purpose;  that  no  construction  can  be  tolerated 
which  implies  a  breach  of  this  trust;  and  that  4he  government  could 
not,  if  it  would,  violate  the  treaty,  and  the  trust  thereby  assumed,  by 
giving  away  lands  it  held  only  to  sell.  This  argument  does  not  com- 
mend itself  to  our  judgment.  It  cannot  be  supposed  that  congress 
went  through  a  form  of  words,  meaning  nothing;  that  it  used  lan- 
gnage  implying  a  grant,  but  intending  none.  The  sixteenth  and  thirty- 
sixth  sections  shall  be  reserved.  The  lands  are  named,  and  the  grant 
is  positive  and  absolute.  To  suppose  this  annulled  by  the  latter 
words  of  the  proviso  is  giving  unwarranted  force  to  a  mere  qualify- 
ing or  explanatory  clause.  A  reasonable  construction  is  that  the 
sixteenth  and  thirty-sixth  sections  of  these  Osage  lands,  now  belong- 
ing to  the  government,  are  granted  just  as  the  same  numbered  sections 
of  other  government  lands  had  been  granted  by  the  act  of  admission. 
The  accord  is  in  the  numbers  of  the  sections  and  the  purposes  of  the 
grant.  In  harmony  with  the  spirit  and  intent  of  the  act  of  admis- 
sion, as  well  as  the  general  purpose  of  congress  in  respect  to  schools, 
it  extends  the  grant  of  the  act  to  lands  not  at  that  time  fully  within 
the  disposal  of  the  government.  It  is  agrant,  in  accord  with  the  grant 
of  the  act,  but  is  an  actual  grant,  and  not  a  mere  recognition  or 
confirmation  of  a  doubted  or  disputed  title* 

It  is  true,  no  construction  of  an  act  of  congress  will  be  favored 
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which  implies  any  disregard  by  the  government  of  treaty  obligations, 
or  any  breach  of  its  trost    And  it  is  along  the  line  of  this  aigamem 

that  much  of  the  opinion  in  the  case  of  Leavenworth,  L.  &  G.  B. 
*8a      Go.  V.  U.  S.  93  U.  8.  *788,  rans.    But  still,  if,  thongh  in  plain 

violation  of  treaty  and  trast,  the  government  should  convey 
the  land  without  consideration,  the  title  of  the  grantee  woald  have  to 
be  sustained.  A  treaty  is  but  a  contract  between  nations,  and,  if 
either  breaks  it,  the  act  may  be  a  wrong  to  the  other,  and  one  giving 
equitable  right  to  compensation;  but  no  subject  of  the  nation  breaking 
the  treaty  can  repudiate  the  act  of  his  own  government.  He  does 
not  stand  in  the  courts  as  the  next  friend  of  the  other  contracting 
nation.  So  that  if  congress  had  granted  this  entire  body  of  lands  to 
the  railroad  corporations  which  claimed  in  the  case  from  92  TJ.  S., 
supra 9  a  portion  of  them,  or  should  grant  them  all  to  the  state  for 
school  or  other  purposes,  the  title  of  the  grantee  would  be  good.  No 
iudividual  could  dispute  or  defeat  it  on  the  plea  that  the  government 
should  have  received  a  cash  consideration. 

But  we  need  not  rest  this  case  upon  the  power  of  the  government 
to  do  a  wrong.  The  treaty  must  be  i^onstrued  in  the  light  of  exist- 
ing facts  and  settled  lines  of  policy,  and  with  the  view  of  accomplish- 
ing the  substantial  objects,  and  not  in  a  narrow  or  technical  sense. 
It  transferred  a  large  tract  of  land  hitherto  vacant  and  unoccupied, 
a  mere  hunting  ground  of  the  Indian,  and  contemplated  a  survey  and 
subdivisi6n  into  farms,  and  that  it  shonld  become  the  homes  of  white 
men.  It  referred  tc  existing  laws  as  to  survey  and  sale,  and  pro- 
vided that  they  should  govern  in  respect  to  the  disposition.  The  land 
was  to  be  sold  '*on  the  most  advantageous  terms,  for  cash;"  but  this 
has  reference  to  the  tract  as  a  whole,  and  it  left  to  the  government 
a  discretion  as  to  how  those  most  advantageous  terms  could  be  se- 
cured. It  would  be  a  strange  perversion  to  hold  that  the  government 
was  bound  to  exact  cash  for  each  separate  quarter  section,  when  by 
granting  a  few  for  certain  purposes  a  higher  price  could  be  obtained 
for  the  remainder,  and  a  larger  amount  realiized  from  the  tract  as  a 
whole.  By  established  policy  and  existing  laws,  certain  sections  of 
public  lands  are  set  apart  for  school  purposes.     It  seems  to  have 

been  contemplated  that  the  same  policy  should  control  in  the 
*88      disposal  of  these  lands.     While  it  may  not  be  *in  terms  said 

that  this  policy  or  disposition  should  control  the  limitations 
expressed,  the  exclusion  of  homestead  and  preemption  claims,  and 
the  reference  to  railroad  grants,  all  strengthen  this  conclusion.  Bat, 
even  if  the  treaty  were  entirely  silent  as  to  these  matters,  the  gen- 
eral provision  to  sell  on  the  most  advantageous  terms,  for  cash, 
would  give  to  the  trustee  a  discretion  as  to  the  best  means  of  securing 
such  terms.  The  government  was  to  exclude  homestead  and  pre-emp- 
tion claims;  but,  those  excluded,  it  was  to  dispose  of  the  land  in  saeh 
manner  as,  in  its  judgment,  would  realize  the  most.  The  go?ern- 
ment  has  exercised  its  discretion,  pronounced  its  judgment,  and  by 
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the  joint  resolntion,  $upra,  has  said  what  it  thouf^ht  the  most  advan- 
tageous terms, — school  grants,  and  $1.25  per  aore  if  purchased  within 
two  years.  Shall  the  courts  sa;  that  the  government  erred,  and  that 
more  advantageous  terms  couldhave  been  obtained  ?  Upon  what  could 
any  each  assertion  be  based?  It  would  contravene  the  established 
thought  of  to-day,  that  wealth  runs  along  the  school-line,  and  that 
the  school-house  is  a  grand  factor  in  compelling  and  directing  emi- 
gration. 

We  conclude  that  the  implications  of  the  treaty  are  in  favor  of  the 
ordinary  school  grant,  and  that  the  express  power  authorizes  such  a 
grant*  Congress  by  it  had  violated  neither  the  letter  nor  the  spirit 
of  the  treaty.  The  full  legal  title  being  in  the  government,  it  could 
dispose  of  it  as  deemed  best.  Its  disposition  no  individual  can  ques- 
tion. And  its  disposition  was  in  this  case  within  both  the  power  and 
the  thought  of  the  treaty. 

The  other  question  is  based  upon  the  assumption  that  this  was 
school  land.  In  State  v.  Emmert,  19  Eai\.  548,  we  held  that  upon 
non-payment  there  was  a  forfeiture;  that  this  forfeiture  did  not  de- 
pend upon  judicial  action,  but  hiose  ipso  facto  upon  the  failure  of 
payment.  Now  it  is  said  that  no  right  to  tax  state  lands  exists.  On 
Jane  20,  1873,  default  being  made  in  interest,  the  rights  of  John 
Newland,  the  purchaser,  ceased.  The  land  became  and  was  abso- 
lutely the  property  of  the  state.  It  was  not  subject  to  tax, 
*84  and  no  tax  'proceedings  subsequently  thereto  were  of  any  va- 
lidity. A  purchaser  at  such  proceedings  took  nothing,  and 
could  not  make  a  purchase  thereat  the  stepping  stone  to  the  acquisi- 
tion of  the  title  from  the  state.  The  patent,  therefore,  was  void,  and 
passed  no  title.  We  cannot  assent  to  these  views.  It  is  generally 
true  that  one  in  whose  favor  a  forfeiture  exists  may  waive  it.  The 
state  was  the  party  entitled  to  the  benefit  of  this  forfeiture.  No  one 
else  could  claim  its  benefits.  If,  notwithstanding,  it  receives  full  pay- 
ment of  the  purchase  price,  and  gives  a  patent,  it  does  not  lie  in  the 
power  of  any  individual  to  question  that  title.  Doubtless,  many  in- 
stances will  be  found  in  the  history  of  this  state  in  which  purchasers 
of  school  lands  have  failed  to  make  their  payments  on  the  very  day. 
Technically  and  strictly,  such  failure  worked  a  forfeiture.  But  if, 
notwithstanding,  thereafter  such  purchasers  completed  their  payments 
and  received  patents,  we  suppose  that  their  title  is  safe ;  certainly  as 
against  any  one  but  the  state,  and  probably  as  against  it.  It  may 
be  said  that  no  officer  is  in  terms  authorized  to  waive  such  a  forfeit- 
ure, or  to  relinquish  any  legal  claims  of  the  state.  No  officer  can  act 
outside  the  law,  and  bind  the  state.  Doubtless  this  is  true.  But 
where  the  just  and  equitable  claims  of  the  state  are  fully  satisfied, 
the  acts  of  its  officers  in  waiving  mere  technical  and  arbitrary  forfeit- 
ures, and  which  are  never  challenged  by  the  state  itself,  will  be  up- 
held as  against  the  complaints  of  any  third  party.  Ewing  v.  Bald- 
win, 24  Kan.  *82.     The  transaction  was  between  the  state  and  the 
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plaintiff.  It  has  received  its  price  for  the  land,  and  executed  its  con- 
yeyance.  No  stranger  to  this  transaction  can  question  its  validity. 
The  conclusions  we  have  reached  being  in  favor  of  the  plaintiff's 
title,  the  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  instructions  to  render  judgment,  upon  the  facts  found, 
in  favor  of  the  plaintiff  in  error,  for  possession  and  costs. 

HoBTOK,  G.  J./concurring. 

*85      Yalbntinb,  J.    I  concur  in  the  result  reached,  and  in  *the 
judgment  rendered  in  this  court;  but  I  cannot  say  that  I  fully 
concur  in  all  that  is  said  in  the  opinion  of  Mr.  Justice  Bbbwbb,  or  in 
the  syllabus. 


MissoxTBi  Pao.  By.  €o.  r.  Woton  Halbt,  as  Adm*r,  etc. 

January  Term,  1881. 

1.  Bailroad:  Constitutional  Iaw:  Chapter  93,  Laws  1874,  Valid.  The 

act  of  February  26, 1874,  entitled  "An  act  to  define  the  liability  of  rail- 
road companies  in  certain  cases, "  Is  not  in  conflict  with  any  of  the  provis- 
ions of  the  constitution  of  the  state.* 

2. :  Employe:  Card  and  Diligence:  Contributory  Negligence. 

This  act  was  adopted  by  the  legislature  of  Kansas  from  the  statute  of 
Iowa,  and  the  judicial  construction  given  to  the  statute  in  that  state  fol- 
lows it  to  this  state;  therefore,  within  the  Iowa  decisions,  it  embraces 
only  those  persons  engaged  in  the  hazardous  business  of  railroading.  The 
care  or  diligence  the  statute  exacts  towards  the  employe  is  that  degree  of 
diligence  which  men  in  general  exercise  in  respect  to  their  own  concerns, 
and  contributory  negligence  of  the  injured  employe  bars  a  recovery  un- 
der the  statute,  as  in  other  cases. 

8. :  Employe,  within  Statute :  Negligenoe  of  Co-Employes.  A 

person  employed  upon  a  construction  train  to  carry  water  for  the  men 
working  with  the  train,  and  to  gather  up  tools  and  put  them  in  the  ca- 
boose or  tool  car,  is  within  the  statute  making  railroad  companies  liable 
to  their  employes  for  injuries  resulting  from  the  negligence  of  co-em- 
ployes.* 

^Said  chapter  does  not  deny  to  railroad  companies  the  equal  protection  of  the 
law  guarantied  by  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  and  is  not  in  conflict  therewith.  Missouri  Pac.  By.  Go.  v.  Mackey,  88  Ean. 
298,  6  Pac.  Rep.  291. 

Section  1807.  Code  Iowa,  making  railroad  companies  liable  to  their  employes 
for  the  negligent  acts  of  co-employes,  is  constitutional.  Bucklew  v.  Central  lows 
Ry.  Co.,  (Iowa,)  21  N.  W.  Rep.  103. 

2  A  section  man  employed  by  a  railway  company  to  repair  its  road-bed.  and  to 
take  up  old  rails  out  of  Its  track,  and  put  in  new  ones,  who  is  injured,  withoat  liif 
fault,  by  the  negligence  of  his  co-employe  in  permitting  an  iron  rail,  intended 
to  be  placed  in  the  track,  to  fall  upon  him  while  he  is  assisting  in  removing  the 
rail  from  a  push  car,  on  the  track,  is  within  the  terms  of  chapter  98,  Laws  l87i 
Union  Pac  By.  Co.  v.  Harris,  88  Kan.  416,  6  Pac.  Rep.  671. 
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Onlpable  Negligence  not  Shown:  Company  not  Liable. 

Where  such  an  employe  upon  a  construction  train,  consisting  of  an  en- 
gine, two  cabooses,  and  four  or  five  flab  cars,  with  the  engine  coupled 
onto  the  caboose,  with  the  flat  cars  in  the  rear,  all  slowly  backing  at  the 
rate  of  about  four  miles  an  hour,  is  directed  by  the  conductor  in  charge 
of  the  train  to  pick  up  a  crowbar  lying  crosswise  near  the  rear  end  of  the 
rear  flat  car,  and,  while  in  the  act  of  stooping  to  pick  up  the  bar,  falls 
off  and  is  killed  by  being  run  over  by  the  cars,  and  the  fall  is  caused  by 
a  sudden  concussion  or  jerk  of  the  cars  from  reversing  the  engine  by  the 
engineer  to  stop  the  train,  on  account  of  cattle  near  to  the  track  at  the 
rear  of  the  train,  and  neither  the  statute,  the  rules  of  the  company,  nor 
the  custom  on  the  trains  require  any  preliminary  signal  or  warning  to 
the  laborers  upon  the  train  to  enable  them  to  hold  fast,  or  otherwise  se- 
cure themselves  to  the  cars,  before  reversing  the  engine  or  stopping 
^  *the  cars  under  such  circumstances,  field,  that  uponl  these  facts  the 
engineer  was  not  guilty  of  culpable  negligence  in  failing  to  ring  the 
bell  or  sound  the  whistle,  or  to  give  other  signal  before  reversing  the  en- 
gine; and  further  held,  that  the  accident,  if  not  directly  contributed  to 
by  the  want  of  care  of  the  employe  falling  from  the  car,  may  be  denomi* 
nated  entirely  a  fortuitous  one,  for  which  the  railroad  company  is  not 
liable. 

6b  Negligence:  Evidence:  Bailroads.  Negligence  is  not  to  be  presumed, 
but  must  be  proved;  and  where  the  evidence  in  an  action  for  damages 
against  a  railroad  company,  under  the  statute  of  February  26,  1874, 
shows  that  all  the  co-employes  exercised  towards  the  injured  employe 
that  degree  of  care  and  ^liligence  which  prudent  persons  would  ordinarily 
exercise  under  like  circumstances,  no  liability  is  established  against  the 
company.* 

Error  from  Wyandotte  district  court.  • 

Action  brought  by  defendant  in  error  to  recover  damages  sustained 

by  two  minor  children  of  William  Deal,  deceased.    Trial  at  July 

term,  1879»  of  the  district  court,  when  the  plaintiff  asked  the  court 

to  instruct  the  jury  as  follows : 

**  (1)  That  the  law  of  this  state  provides  that  *  every  railroad  company  organ- 
ized or  doing  business  in  this  state  sh^  be  liable  for  all  damages  done  to  any 
employe  of  such  company,  in  consequence  of  any  negligence  of  its  agents,  or 
by  any  mismanagement  of  its  engineers  or  other  employes,  to  any  person 
BQstaining  such  damage.'  [Given,  and  excepted  to.]  (2)  If  you  find  from 
the  preponderance  or  weight  of  the  evidence  that  the  death  of  William  Deal 
was  caused  in  consequence  of  any  negligence  or  mismanagement  of  the  en- 

^See  note  to  Kansas  Pac.  By.  Co.  v  Peavey,  8  Pac.  Rep.  781;  also  the  notes  to 
Kansas  Pac.  R.  Co  v  Pointer.  14  Ean.  *87;  Union  Pac.  Ry.  Co.  v.  Rollins,  5  Ran. 
107;  Moore  v.  Cass,  10  Kan.  288.  Defective  machinery,  see  note  to  Kelly  v.  Erie 
T.  &  T.  Co..  25  N.  W.  Rep.  707;  Hurst  v.  Burnside,  8  Pac.  Rep.  895,  and  note. 

See  Missouri  Pac.  Ry.  Co.  v.  Holley,  80  Kan.  475, 1  Pac.  Rep.  654.  Where  the 
step  of  a  railroad  engine  is  slightly  defective,  and  the  conductor  of  the  train  has 
full  knowledge  of  the  condition  of  such  step,  and  continaes  to  use  it.  he  cannot 
recover  damages  from  the  railroad  company  for  injuries  claimed  to  have  resulted 
from  the  defective  condition  of  the  step,  and  received  by  him  while  using  it. 
Jackson  v.  Kansas  City,  L.  &  8.  K.  R.  Co.,  81  Kan.  761.  8  Pac.  Rep.  501.  See,  also, 
Kill  V.  Atchison.  T.  &  S.  F  R.  Co.,  82  Kan.  268,  4  Pac.  Rep.  401.  As  between  a 
railroad  company  and  its  employes,  the  railroad  company  is  not  an  insurer  of 
the  perfection  of  any  of  its  machinery,  appliances,  or  instrumentalities  for  the 
operation  of  its  railroad.  Atchison,  T.  &  B.  F.  R.  Co.  v.  Wagner,  88  Kan.  660,  7 
Pac.  Rep.  204. 


28  KANSAS  BBFOB39. 

gineer  of  the  defendant,  the  plaintiff  is  entitled,  as  a  matter  of  law,  to  a  ver- 
dict at  your  hands.  [Given,  and  excepted  to.]  (8)  If  the  jury  find  that  the 
plaintiff  should  recover^  they  have  the  right  to  assess  the  damages  at  any  sum, 
not  exceeding  $10,000,  which  in  their  judgment  may  be  deemed  just  and 
proper  under  the  evidence.    [Given,  and  excepted  to.]" 

The  defendant  asked  for  the  following  special  instructions : 

''(1)  The  jury  are  instructed  that,  to  entitle  the  plaintiff  to  recover 
*37       on  the  ground  of  negiigence  or  mismanagement  of  *any  co-employe 

of  the  deceased,  they  must  find  from  the  evidence  that  there  was  neg- 
ligence or  mismanagement  in  fact;  and  it  devolves  upon  the  plaintiff  to  show 
affirmatively,  and  by  a  preponderance  of  evidence,  wherein  such  npgligence 
or  mismanagement  existed;  and  they  are  not  to  assume  that  it  did  exist  from 
the  mere  fact  that  William  Deal  was  killed  by  defendant's  train.  [Given.] 
(2)  The  court  instructs  the  jury  that,  if  they  find  for  the  plaintiff,  they  should, 
under  the  evidence  in  this  cause,  assess  only  nominal  damages.  [Befused, 
and  excepted  to.]  (8)  The  court  instructs  the  jury  that,  in  considering  the 
amount  of  damages,  if  they  find  for  the  plaintiff,  they  should  not  allow  any- 
thing on  account  of  the  physical  or  mental  sufferings  of  the  deceased,  or  for 
the  sorrows,  suffering,  or  grief  of  his  personal  representatives.  [Given.]  (4) 
The  court  instructs  the  jury  that  if  they  believe,  from  the  evidence,  that  the 
deceased,  by  his  own  carelessness  and  negligence,  directly  contributed,  in  whole 
or  in  part,  to  bring  upon  himself  the  injuries  from  which  he  suffered,  then 
the  plaintiff  cannot  recover.  [Befused,  and  excepted  to.]  (5)  Although  the 
jury  may  believe  that  the  plaintiff's  intestate  was  injured  while  an  employe 
of  the  defendant,  so  that  he  died  from  such  injuries,  and  that  they  were  occa- 
sioned by  the  negligence  of  a  co-employe  of  the  defendant,  or  were  caused  hy 
any  mismanagement  of  an  engineer  of  the  defendant,  yet  the  plaintiff  cannot 
recover  in  this  action.  [Refused,  and  excepted  to.]  (6)  The  court  instructs 
tlje  jury  that,  under  the  pleadings  and  evidence  in  this  case,  the  plaintiff  can- 
not recover,  and  you  will  fi  nd  for  the  defendant*    [Befused,  and  excepted  to.]" 

The  court  charged  the  jury  as  follows: 

''The  law-makers  in  organizing  courts  have  divided  the  same  into  two 
branches, — the  judge  and  the  jury.  Upon  the  judge  devolves  theduty  of  giving 
you  the  law  applicable  to  the  testimony  in  each  case;  and  upon  you  devolves 
the  duty  of  deciding  the  facts  of  the  case.  You  are  not  only  the  sole 
*88  *and  exclusive  judges  of  the  facts  of  the  case,  but  you  are  the  sole  and 
exclusive  judges  of  the  credibility  of  the  testimony;  that  is  to  say, 
you  are  the  only  judges  as  to  the  weight  that  shall  be  attached  to  the  testimony 
of  each  arid  every  witness.  That  is  a  duty,  as  I  said,  that  devolves  solely  upon 
you,  and  over  which  the  court  has  no  control. 

"This  action  is  brought  by  the  plaintiff,  Haley,  administrator  of  William 
Deal,  deceived,  to  recover  damages  for  the  death  of  William  Deal,  that  re- 
sulted, as  plaintiff  claims,  from  the  negligence  of  the  engineer  of  the  defend- 
ant. 

"I  have  statedtoyou,  gentlemen  of  the  jury,  the  parties  to  this  suit.  Ibave 
done  so  in  order  to  refresh  your  memory  as  to  the  cause,  not  as  to  the  parties. 
The  inquiries,  *  Who  is  the  plaintiff?'  and  'Who  is  the  defendant?'  are  inquir- 
ies that  never  should  be  made  either  by  a  court  or  a  jury.  By  this  I  mean 
that  the  court  and  the  jury  should  be  absolutely  blind  to  the  parties  to  the  lit- 
igation. You  are  to  Inquire  only  Into  the  cause,  not  as  to  the  contestants. 
You  are  not  only,  gentlemen  of  the  jury,  to  be  blind  to  the  parties  to  the  suit, 
but  you  are  to  be  free  in  the  decision  of  all  cases,  both  you  and  the  court.  You 
are  to  be  entirely  free,  and  divested  from  any  friendship,  hatred,  anger,  or  pity 
in  the  decision  of  any  and  all  questions  of  fact.  And  when  a  court  or  a  jury 
departs  from  this  duty,  and  is  controlled  in  the  least  by  any  of  these  passions 
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of  the  mind,  we  not  onlj  shall,  as  a  matter  of  fact,  but  we  ought  to,  cease  to 
command  the  respect  of  the  public,  and  they  will  rise  in  their  majesty  andin^ 
stitnte  other  tribunals  that  will  command  respect.  We  are  all  liable  to  come 
into  courts  of  Justice  to  have  our  rights  vindicated,  and  we  have  a  right  to 
have  those  rights  determined  by  impartial  tribunals;  and  as  I  said  before, 
when  we  cease  to  have  those  rights  ascertained  and  determined  in  that  man- 
ner, without  bias  or  prejudice,  without  passion  of  any  kind,  courts  and  juries 
will  cease  to  command  respect,  and  the  administration  of  justice  be  a  farce. 

**I  make  these  ramarks,  gentlemen  of  the  jury,  because  it  hais  been  in  this 
case,  as  it  is  in  nearly  all  cases,  the  litigants  are  usually  discussed  more  thor* 
oughly  than  the  litigation,  and  I  do  it  in  order  to  diveit  and  call  your  attention 
rather  to  your  duties  as  well  as  to  mine.  Perhaps  it  is  unnecessary  to  make 
these  remarks,  but  in  view  of  the  comments  that  have  been  made  by  coun- 
sel on  both  sides  I  think  it  my  duty  to  do  so. 

''Then,  gentlemen,  the  sole  question  for  you  to  determine  is  as  to 
*39       whc^er  this  deceased  person  came  to  his  death  by  the  neg* ligence  of 

the  defendant,  or  of  its  servant,  the  engineer.  That  is  the  principal 
question  for  you  to  determine;  and  that,  as  I  before  said,  depends  upon  the 
facts  as  established  by  the  testimony  in  the  trial  of  this  cause,  and  is  a  questioi^ 
for  you  alone  to  determine.  The  law  in  this  case  will  be  given  to  you  in 
writing,  and  will  consist  of  the  special  instructions  asked  by  the  plaintiff,  as 
well  as  the  defendant,  which  I  will  now  read  you." 

The  jury  found  a  general  verdict  for  the  plaintiff,  and  assessed  bis 
damages  at  $10,000.  A  new  trial  was  denied^  and  judgment  ren- 
dered for  the  plaintiff. 

Tho8.  J.  PortiSf  E.  A.  Andrews,  and  E.  J.  Sherlock,  for  plaintiff  in 
error. 

The  court  erred  in  admitting  the  testimony  of  James  Cyphers,  as  to  whether 
or  not  any  bell  was  rung  or  whistle  sounded  before  the  deceased  fell  from  the 
train,  and  also  as  to  whether  any  other  signal  was  given  at  the  time.  The 
admission  of  this  evidence  was  incompetent  and  irrelevant,  and  tended  to 
mislead  the  jury  upon  a  wholly  immaterial  matter.  The  question  of  warning 
or  signal  could  only  be  material  when  required  by  statute,  or  predicated  upon 
the  proof  of  such  a  custom,  upon  which  the  .deceased  relied  for  the  breach  of 
duty  or  obligation  arising  from  that  custom.  There  being  no  such  statute, 
and  there  being  no  proof  in  this  record  of  any  such  custom,  the  fact  that  no 
warning  was  given  must  be  determined,  as  a  question  of  law,  to  be  no  evi- 
dence of  negligence;  and  such  evidence,  therefore,  should  not  have  been  sub- 
mitted to  the  jury  to  mislead  them.  The  testimony  in  this  case  leads  to  the 
conclusion  that  this  evidence  was  the  evidence  that  led  to  the  finding  of  the 
general  verdict,  and  the  special  finding  of  negligence  on  the  part  of  the  en- 
gineer. In  some  cases  there  may  be  proof  of  the  custom  of  sounding  a  bell  or 
a  whistle  befbre  the  starting  of  a  train;  but,  as  a  matter  of  law,  the  statute 
of  this  state  (Comp.  Laws  1879,  p.226,  §  60)  requires  only  that  **a  steam-whistle 
be  attached  to  each  locomotive  engine,  to  be  sounded  three  times  at  least 
'■■40  eighty  rods  from  the  ^place  where  the  railroad  shaJll  cross  any  public 
road  or  street,  except  in  cities  and  villages."  This  statute,  then,  con- 
fines the  use  of  the  whiutle  as  a  warning  entirely  to  the  crossing  of  public 
roads  or  streets. 

The  court  erred  in  overruling  the  demurrer  to  the  evidence  offered  in  the 
case  by  defendant  in  error.  It  should  have  been  sustained,  because  there 
was  no  evidence  of  negligence  offered,  on  the  part  of  defendant  in  error, 
which  would  support  a  verdict  in  his  favor. 

The  court  erred  in  overruling  the  motion  of  plaintiff  in  error  for  a  judgment 
apon  the  pleadings  and  evidence  against  the  defendant  in  error,  at  the  close 
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of  the  case  made  by  him.  We  apprehend  that  the  court  will  hold  such  a  mo- 
tion to  be  proper  practice;  and  if  so,  it  ought  to  have  been  sustained  for  the 
same  reasons  that  the  court  should  have  sustained  the  demurrer  to  the  evidence. 

In  giving  the  three  special  instructions  asked  for  bythe  defendant  in  error 
the  court  erred.  The  charge  of  the  court  below  did  ndt  in  any  manner  refer 
to  the  facts  in  this  case,  which  it  was  claimed  constituted  negligence  or  mis- 
management; nor  did  the  trial  judge  give  the  jury  any  instructions  of  law 
bearing  upon  these  questions,  which  would,  in  any  respect*  aid  in  correcting 
the  improper  instructions  asked  by  plaintiff  below.  Objections  to  the  first 
and  second  instructions  may  be  considered  together.  The  question  what  de- 
gree of  care  a  man,  under  a  given  state  of  facts,  or  from  the  testimony  and 
Inferences  to  be  drawn  there&om,  has  exercised,  is  a  question  of  fact  for  the 
jury;  but,  when  they  have  found  that  degree,  the  court  must  determine  from 
their  findings  whether  in  law  such  degree  amounts  to  negligence. 

The  jury  were  at  liberty,  under  these  instructions,  to  erect  their  own  stand- 
ard of  the  degree  of  care  which  engineer  Kelly  ought  to  have  exercised.  One 
portion  of  the  jury  may  have  made  him  an  insurer  against  accident  to  the  de- 
ceased, another  held  him  to  the  highest  degree  of  care,  another  to  an  ordinary 
degree  of  care,  another  to  the  lowest' degree  of  care;  and  thus,  after 
*41  two  days  of  consultation,  they  may  have  come  to  an  ^agreement  that 
they  would  call  the  cause  of  death  the  result  of  negligence  or  mis- 
management; or  they  may  have  all  determined  that,  though  an  aocident, 
(casits,)  it  was  negligence.  From  these  instructions  and  findings  we  cannot, 
as  a  matter  of  law,  determine  what  degree  of  care  was  applied  to  this  case; 
and  hence  the  error  in  giving  such  instructions. 

The  jury  in  this  case  should  have  been  instructed  that  the  word  "misman- 
agement" in  the  statute  required  of  them  to  find  such  a  degree  of  mismanage- 
ment as  would  in  law  amount  to  negligence,  under  the  circumstances  of  this 
case.  Railroad  Co.  v.  Houston,  95  U.  8.  702;  Buel  v.  St.  Louis  Transfer  Co., 
45  Mo.  562.  Here  the  jury  were  left  to  put  upon  the  word  "mismanage- 
ment" any  construction  they  pleased;  and  if  in  their  judgment  the  engineer 
was  guilty  of  mismanagement  in  any  particular  whatever,  according  to  the 
standard  erected  by  each  individual  juror,  without  instruction  on  the  subject, 
they  were  at  liberty  to  find  for  the  plaintiff,  irrespective  of  the  law  as  to 
whether  such  mismanagement  amounted  to  negligence  or  not. 

The. second  instruction  compiBlled  the  jury,  as  a  matter  at  law,  to  give  a 
verdict  for  the  injured  one,  even  though  the  one  injuring  had  exerciMd  the 
highest  degree  of  care  or  diligence  of  which  man  is  capable.  Such  an  instruc- 
tion is  vicious,  and  destructive  of  the  mutual  obligations  of  men,  because— 
First,  it  ignores  entirely  the  question  of  contributory  negligence;  and,  seoand, 
it  requires  (given  as  it  was  without  qualifications  adapted  to  the  imperfections 
of  human  nature)  absolute  perfection  in  human  agency.  It  is  a  proposition 
shorn  of  reason  and  common  observation.  To  assume  that  a  railroad  company 
shall  be  an  insurer  that  no  employe  shall  in  the  remotest  degree  contribute  to 
an  injury  to  another  employe,  ia  void  of  justice  to  the  imperfections  of  human 
foresight  and  conduct, — a  visionary  proposition  that  a  man  ought  to  be  per- 
fect, mentally  and  physically. 

Of  course,  then  the  jury  found  a  general  verdict  for  the  plaintiff;  but  would 
they  have  done  so  had  the  court  g^ven  the  fourth  special  instruction  asked  by 

plaintiff  in  error? 
*42  Under  the  statute  of  Iowa,  from  which  this  statute  is  evi^dently  a 
copy,  the  supreme  court  of  that  state  held*  in  discussing  the  degree  of 
care  which  either  party  was -required  to  use,  that  such  an  instruction,  in  the 
language  above  quoted,  was  proper;  appellants  complaining  that  an  instmo- 
tion  given  at  the  instance  of  appellee  (by  no  means  so  objectionable  as  the 
one  given  in  this  case)  was  improper.  And  in  that  case,  as  in  this»  there 
was  a  special  finding  that  the  injured  one  was  not  guiity  of  negligenoe.    And 
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it  was  held.  In  the  same  case,  tliat  the  employe  causing  the  injory  was  re- 
quired to  exercise  only  ordinary  care.  Hunt  v.  Chicago,  etc.,  B.  Co.,  26  Iowa, 
363. 

It  was  the  duty  of  the  oourt  to  have  instructed  the  jury  upon  the  subject  of 
the  contributory  negligence  of  the  deceased,  its  elements  and  consequences, 
specifying  the  degree  of  care  which  he  was  to  exercise  under  the  circum- 
stances of  this  case.  There  was  evidence  in  this  case  that  the  deceased  was 
not  only  a  careless  man,  but  that  he  was  reckless  in  going  about  on  the  train, 
brought  out  by  questions  on  the  part  of  defendant  in  error  from  one  of  his 
own  witnesses,  a  person  not  then  in  the  employ  of  plaintifl  in  error,  against 
the  objections  of  plaintiff  in  error. 

The  damages  given  by  the  Jury  are  excessive.  The  third  instruction  asked 
by  and  given  for  the  defendant  in  error,  as  to  the  measure  of  damages,  was 
without  evidence  to  support  It.  The  only  testimony  offered  upon  this  sub- 
ject was  that  by  Haley  and  Cyphers  that  Deal  was  thirty-two  years  old,  a 
widower  with  two  children,  aged  seven  and  nine  years;  that  he  had  been 
working  for  the  defendant  about  four  years,  the  last  year  as  a  water  carrier 
and  in  charge  of  the  tools  on  the  construction  train.  There  is  no  testimony 
as  to  the  amount  of  wages  he  ever  earned,  or  as  to  his  future  prospects,  or  as 
to  his  general  health,  or  fitness  for  future  employment.  Illinois  Cent.  R.  Co. 
y.  Weldon,  52  lU.  290;  Chicago  &  A.  B.  Co.  v.  Shannon,  43  lU.  338;  David 
y.  Southwestern  B.  Co.  41  Ga.  223. 

Byron  Sherry  and  Thomas  P.  FenUm,  for  defendant  in  error. 

It  is  claimed  that  because  there  is  no  statute  requiring  the  giving  of  a  signal 
on  the  stopping  of  a  train,  that  the  testimony  of  James  Cyphers  was  in- 
*43  oompetent  and  irrelevant.  It  *is  not  claimed  by  the  defendant  in  error 
that  the  statute,  in  terms,  requires  the  ringing  of  a  bell  or  the  blowing 
of  a  whistle;  but  we  do  contend  that  the  plaintiff  in  error  was  bound  to  the 
exercise  of  due  care  and  caution  in  running  and  operating  its  train,  and  that  a 
failure  to  use  due  care  and  caution,  whether  from  a  failure  to  give  notice  or 
warning  by  ringing  a  bell  or  blowing  a  whistle,  or  other  proper  signal,  is  such 
''negligence''  and  *' mismanagement"  as  would  make  it  liable  tor  injunes  re- 
sulting therefrom ;  and  the  law,  aside  from  statutory  regulations,  imposed  upon 
plaintiff  in  error  the  duty  of  using  due  care  aud  prudence,  and  to  so  manage 
its  business  as  not  to  injure  those  in  its  employ.  The  question  for  the  jury  to 
determine  was  whether,  under  all  the  circumstances,  the  defendant  used  rea- 
sonable precaution  or  not.  The  imposition  by  statute  of  a  duty  to  ring  a  bell 
or  blow  a  whistle  at  public  crossings  does  not  comprise  all  the  obligations  rest- 
ing upon  railroad  companies.  For,  independent  of  any  statute,  it  is  the  duty 
of  railroad  companies  to  so  manage  and  conduct  their  business  as  to  prevent 
injury  to  others ;  and  it  is  for  the  j  ury  to  say  whether,  in  a  given  case,  the  com- 
pany has  used  due  care  and  diligence  to  prevent  injury.  In  this  case  it  was 
for  the  jury  to  determine,  after  having  taken  into  consideration  all  the  means 
of  warning  that  might  have  been  given,  whether  the  defendant  was  guilty  of 
negligence  or  not.  A  mere  compliance  with  the  requirements  of  the  statute 
will  not  absolve  the  companv  from  the  charge  of  negligence.  Indianapolis, 
etc.,  B.  Co.  V.  Stables,  62  lU'  313. 

Ajb  to  when  a  railroad  company  may  be  held  liable  as  for  negligence  in  run- 
ning its  train,  upon  proof  of  failure  to  give  signals,  or  take  other  precau- 
tions required  by  the  circumstances  of  the  case,  see  Chicago,  B.  &  Q.  B.  Co. 
V.  Payne,  59  111.  534;  Indianapolis,  etc.,  B.  Co.  v.  Stables,  62  HI.  313;  Bailey 
v.  New  Haven  &  N.  Co.  107  Mass.  496;  Norton  v.  Eastern  B.  Co.,  113  Mass. 
366;  French  v.  Taunton  Branch  B.  B.,  116  Mass.  537;  Artz  v.  Chicago,  etc., 
B.  Co.,  34  Iowa,  153;  Pennsylvania  B.  Co.  v.  Barnett,  59  Pa.  St.  259;  HiU  v. 
Portland  &  B.  B.  Co.,  55  Me.  438;  Kennayde  v.  Pacific  B.  Co.,  45  Mo.  255; 


32  '  KA1S8AS  BEF0B18. 

McGratb  v.  New  York,  etc.,  E-  Co.,  59  N*  Y.  468;  Leavenworth,  L.  ft  6.  E« 
Co.  Y.  Bice,  10  Kan.  *426. 

The  statute  prescribee  only  the  manner  and  mode  of  running  and  op- 
*44       erating  locomotives  and  trains  at  certain  places;  *but  the  law  imposes 
upon  railroad  companies  due  care  at  all  times  and  under  all  circum- 
stances. 

It  is  claimed  that  the  court  erred  in  overruling  the  demurrer  to  the  evidence. 
In  answer  to  this  we  say  that  there  was  not  only  evidenoe  tending  to  support 
plaintiff's  claim  for  damages,  but  that  it  was  of  a  dear  and  positive  character, 
and  that  the  court  could  not  have  done  otherwise  than  overrule  the  demurrer. 

From  the  testimony  of  Cyphers,  can  there  be  any  doubt  but  that  the  rever- 
sal of  the  engine  produced  the  shock,  and  that  it  was  the  shock  or  concussion 
that  threw  the  deceased  from  the  flat  car?  The  petition  alleges  that  the  re- 
versal of  the  engine  was  effected  without  notice  or  warning,  and  that  it  was 
this  act  of  negligence  on  the  part  of  the  engineer  which  caused  the  death  ol 
the  deceased.  OEin  there  be  any  doubt  on  this  point?  The  deceased  was  on 
the  flat  car  of  the  train  in  motion,  in  a  stooping  position,  in  obedience  to  or- 
ders, in  the  act  of  picking  up  an  iron  crow-bar,  when,  without  notice  or  warn- 
ing of  any  kind,  the  engine  was  reversed,  giving  to  the  whole  train  a  jar  and 
jerk;  yet  the  plaintiff  in  error  would  have  the  court  decide  that  there  was  no 
evidence  tending  to  show  negligence. 

Having  shown  the  manner  in  which  deceased  was  killed,  that  the  engine 
was  suddenly  reversed,  without  signsJ,  notice,  or  warning  of  any  kind,  and 
that  in  consequence  thereof  the  deceased  was  killed,  we  consider  that  we  have 
thereby  incontestably  established  great  in*egularity  and  mismanagement  in 
the  running  of  the  train.  The  burden  was  then  on  the  defendant  to  show 
that  it  was  not  guilty  of  negligence.  Atchison,  T.  &  S.  E.  B.  Co.  v.  Stanford. 
12  Kan.  854;  Hull  v.  Sacramento  Y.  B.  Co.,  14  Cal.  887;  Illinois  Cent.  B.  Co. 
V.  Mills, 42  111.  407;  Ellis  v.  Portsmouth  &  Boanoke  B.  Co..  2  Ired.  188;  Pig- 
got  V.  Eastern  Counties  B.  Co.,  54  £.  C.  L.  229 ;  Sheldon  v.  Hudson  B.  B. 
Co.,  14  N.  Y.  218,  222;  Field  v.  New  York  Cent.  B.  Co.,  32  N.  Y.  839;  Huy- 
ett  V.  Philadelphia  &  B.  B.  Co.,  28  Pa.  St.  873. 

This  court  has  frequently  held  that  where  there  is  evidence  tendmg  to  show 
negligence,  the  verdict  will  be  sustained,  and  that  it  is  a  question  of  fact 
for  the  jury  to  determine.  St.  Joseph,  etc.,  B.  Co.  v.  Chase,  11  Kan.  ♦47; 
School-District  v.  Griner,  8  Kan.  ^224;  Ulrich  v.  Ubrlch,  Id.  *402;  Atchison, 
T.  &  S.  P.  B.  Co.  V.  Stanford,  12  Kan.  *354;  Union  Pac.  B.  Co.  v.  Bollins. 
5  Kan.  *167.  The  court  could  not,  under  the  circumstances,  have  done  other- 
wise than  overrule  the  demurrer. 
♦45  *It  is  claimed  that  the  court  erred  in  overruling  the  motion  of  plain- 
tiff in  error  for  judgment.  We  claim  that  there  is  no  such  practice  in 
this  state,  and  that  it  is  unauthorized  by  statute.  The  same  reasoning  also 
applies -as  suggested  on  the  question  of  overruling  the  demurrer. 

It  is  argued  that  the  court  eiredin  giving  the  special  instructions  to  the  jury 
asked  by  the  defendant  in  error.  It  is  said  that  the  court  did  not  in  any  man- 
ner refer  to  or  comment  upon  the  facts  in  the  case,  intimating  that  it  was  the 
duty  of  the  court  to  have  done  so.  Courts  in  instructing  juries  frequently 
make  extensive  comments  upon  the  evidence,  but  we  have  yet  to  learo 
that  it  is  error  in  a  court  to  omit  to  do  so.  It  is,  however,  the  doty  of  the 
court  to  instruct  the  jury  upon  the  law  of  the  case.  This  the  court  did  in 
the  case  at  bar.  If  the  plaintiff  in  error  had  desired  more  extended  and  elab- 
orate instructions  upon  the  question  of  negligence,  it  ought  to  have  prepared 
and  submitted  them.  This  it  failed  to  do  at  the  trial,  and  now  it  oertainly 
should  not  complain  of  the  court  for  not  giving  instructions  not  asked  for. 

There  is  nothing  inconsistent  in  the  finding  of  the  jury  that  the  engineer, 
Kelly,  though  competent  and  fit  to  run  his  engine,  was,  at  the  time  complained 
of,  guilty  of  negligence  and  mismanagement*   A  man  may  be  perfect^  com- 


MISSOURI  PAC.  RY.  OOi  17.  HALEY.  38 

petent  to  do  a  thing  well  or  in  a  proper  manner,  and  at  the  same  time  be 
jHiilty  of  negligence.  For  instance,  an  attorney  may  be  competent  to  properly 
conduct  a  case  in  court,  and  at  the  same  time,  for  want  of  care,  may  sacrifice 
the  cause  of  his  client.  A  physician  may  be  regarded  as  skillful,  and  at  the 
same  time  be  guilty  of  malpractice.  A  mechanic  may  be  skilled  in  his  busi* 
ness,  understand  it  thoroughly,  but,  through  want  of  proper  care  and  caution, 
torn  out  defective  workmanship.  A  man  may  be  a  competent  railroad  en- 
gineer, may  have  borne  that  reputation  for  years,  but  at  the  same  time  may, 
through  want  of  rare,  be  the  cause  of  some  great  catastrophe.  What  we  claim 
in  this  case  is  that  William  Deal,  on  the  eighth  day  of  January,  1878,  came  to  his 
death  by  reason  of  a  single  act  of  negligence  on  the  part  of  Engineer 
^46  Kelly,  and  it  matters  not,  *for  the  purpose  of  this  case,  wliat  Kelly 
may  have  been  before  or  after.  It  is  the  one  single  act,  to-wit,  the  sud- 
den reversal  of  his  engine,  without  signal  or  warning,  that  caused  the  death, 
and  thejury  so  found.  The  plaintiff  in  error  says  the  j  ury  should  have  been  in- 
structed as  to  the  meaning  of  the  word  *' mismanagement."  The  jury  found 
that  the  engineer  '*  mismanaged"  his  engine,  and  it  is  to  be  supposed  that 
the  most  ordinary  Juror  understands  the  meaning  of  the  word  without  any  in- 
struction from  the  court. 

Counsel  for  plain  tiff  in  error  refer  to  the  question  of  contributory  negligence, 
and  claim  that  it  ought  to  have  been  submitted  to  the  jury.  They  assume 
that  there  was  evidence  tending  to  show  negligence  on  the  part  of  the  de- 
ceased, while  we  assert  that  there  was  not  one  word  of  testimony  tending  that 
way.  The  question  of  contributory  negligence  is  always  a  matter  of  defense, 
RQd  as  the  plaintiff  in  error  failed,  as  the  record  shows,  to  bring  out  any  evi- 
dence tending  in  the  least  to  show  contributory  negligence  on  the  part  of  the 
deceased,  it  naturally  leaves  that  question  entirely  out  of  the  case,  and,  if  the 
ooort  had  instructed  the  jury  upon  the  question  of  contributory  negligence,  it 
rould  have  done  so  upon  an  ''assumed  state  of  facts." 

It  is  claimed  that  the  deceased  was  a  careless  and  reckless  man;  but  the 
witness  Nettleton,  relied  on  to  prove  it.  did  not  pretend  to  say  that  deceased 
was  guilty  of  negligence  at  the  time  he  was  killed;  nor  is  it  shown  by  the  tes- 
timony of  Davis  and  Kern;  nor  is  there  anything  in  the  evidence  tending  to 
show  negligence  on  the  part  of  the  deceased. 

It  is  insisted  that  the  court  erred  m  refusing  to  give  the  fourth  special  in- 
Btruction  asKed  for  by  the  plaintiff  in  error.  We  contend  that  this  instruction 
would  not  have  been  proper  in  any  case. 

The  Courtis  asked  to  instruct  the  jury  "that  if  they  believe,  from  the  evi- 
dence, that  the  deceased  directly  contiibuted,  in  whole  or  in  part,  to  bring  upon 
himself,"  etc.  Now  the  law  as  settled  by  this  court  is  that  if  the  neg- 
*47  ligence  of  a  defend*ant  is  the  direct  and  immediate  cause  of  an  in  j  ury, 
and  that  of  the  plaintiff  only  the  remote  causey  or  if  the  negligence  of 
a  defendant  is  groas^  and  that  of  a  plaintiff  only  slight,  there  is  no  such  con- 
tributory negligence  on  the  part  of  the  plaintiff  as  will  prevent  his  recovering. 
Union  Pac.  B.  Co.  v.  KoUins,  6  Kan.  *167,  *191;  Pacific  E.  Co.  v.  Houts,  12 
Kan.  ♦328;  Wyandotte  v.  White,  13  Kan.  *191. 

It  is  contended  that  the  damages  given  by  the  Jury  are  excessive,  and  that 
there  was  no  testimony  offered  as  to  amount  of  wages,  future  prospects,  health, 
or  fitness  for  future  employment,  and  that  for  that  reason  plaintiff  would  not 
in  any  event  be  entitled  to  more  than  nominal  damages.  It  was  proven  by 
the  testimony  of  Haley  and  Cyphei-s  that,  up  to  and  prior  to  his  death,  deceased 
vas  in  good  bodily  health,  and  that  at  the  time  of  bis  death  he  was  a  widower, 
and  left  two  infant  children,  aged  seven  and  nine  years.  Tins  court,  in  Kan- 
sas Pac.  By.  Co.  V.  Cutter,  19  Kan.  83,  has  said  that  'Mn  determining  the 
amount  of  such  compensation,  much  must  be  left  to  the  good  sense  and  sound 
judgment  of  the  jury  upon  all  the  facts  and  circumstances  of  the  case.  No 
uniform  and  precise  rule  can  be  laid  down  for  estimating  the  value  to  the 
V.25K— 3 
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aurvivors  of  the  life  of  the  deceaaedt  for  the  elements  which  go  to  make  up 
snch  value  are  personal  to  each  case." 

Specific  proof  of  wages  paid  at  the  time  of  death  is  not  necessary  to  entitle 
plaintiff  to  recover  substantial  damage.  Baltimore  &  O.  B.  Co.  v.  Kelly, 
24  Md.  271.  Damages  are  not  limit^  to  the  actual  pecuniary  loss  proved. 
Ihl  V.  Forty-Second  St.,  etc.,  B.  Co.,  47  N.  Y.  317;  Pennsylvania  B.  Co.  v. 
Goodman,  62  Pa.  St.  329.  Pecuniary  damages  will  be  presumed  when  the 
action  is  for  the  benefit  of  the  widow  or  children.  City  of  Chicago  v.  Schol- 
ten,  75  HI.  468;  Dunhene  v.  Ohio  Life  Ins.  Co.,  1  Disn.  257;  Lucas  v.  New 
York  Cent.  B.  Co.,  21  Barb.  245;  Green  v.  Hudson  Biver  B.  Co.,  32  Barb. 
25;  Baltimore  &  O.  B.  Co.  v.  Kelly,  24  Md.  271.  The  mere  fact  that  dam- 
ages are  excessive  is  not  ground  for  a  new  trial.  Missouri,  K.  So  T.  B.  Co. 
V.  Weaver,  16  Kan.  456. 

Nor  will  a  verdict  be  set  aside  and  a  new  trial  granted  when  the  evidence 
is  conflicting  and  there  appears  enough  to  support  the  verdict,  on  the  ground 
alone  that  the  verdict  is  for  too  much.    Union  Pac.  B.  Co.  v.  Coldwell,  5 
Kan.  *82;  Kansas  Ins.  Co.  v.  Berry,  8  Kan.  *159;  Abeles  v.  Cohen,  Id.  *180; 
Buth  v.  Ford,  9  Kan.  *11;  Brumbaugh  v.  Schmidt,  Id.  *117;  Hyde  v.  Bledsoe, 
Id.  *399;  Luke  v.  Jonnycake,  Id.  *511,  *519;  Kansas  Pac.  B.  Co.  v.  MonteUe, 
10  Kan.  *126,  *127;  Davenport  v.  £Uiott,  Id.  *592;  St.  Joseph  &  D.  C.  B. 
Co.  V.  Chase,  11  Kan.  *47;  Brewster  v.  Hall,  12  Kan.  *16l;  Atchison,  etc. 
B.  Co.  V.  Stanford,  Id.  *354;  Wood  v.  Davis,  Id.  575;  American  Bridge  Co. 
V.  Murphy,  13  Kan.  35;  Williams  v.  Townsend,  15  Kan.  *564;  Kansas  Pac 
B.  Co.  v.  Kunkel,  17  Kan.  145;  George  v.  Myers,  18  Kan.  480.    When 
*48        *the  facts  are  disputed,  negligence  is  a  question  of  fact  for  the  jury. 
Kansas  Pac.  B.  Co.  v.  Pointer,  14  Kan.  *37;  Sawyer  v.  Sane,  10  Kan. 
*466.    See  also  Kansas  Pao.  B.  Co.  v.  Salmon,  14  Kan.  *512.    When  the  juiy 
find,  as  in  this  case,  that  the  deceased  was  not  guilty  of  contributory  Dili- 
gence, and  that  finding  is  approved  by  the  trial  court,  the  verdict  will  not  be 
set  aside  or  disturbed  by  the  supreme  court.    Kansas  Cent.  B.  Co.  v.  Fitzsim- 
mons,  22  Kan.  *686.    The  verdict  of  a  jury,  based  upon  conflicting  oral  testi- 
mony, settles  every  disputed  question  of  fact.    Bellew  v.  Ahrburg,  23  Kan. 
♦287. 

HoRTOK,  G.  J.     This  was  an  action  brought  by  Woten  Haley,  as 

administrator,  against  the  Missouri  Pacific  Railway  Company,  to  re- 
cover damages  sustained  by  two  minor  children  of  William  Deal,  de- 
ceased. Deal  received  fatal  injuries  near  Connor's  station,  between 
Wyandotte  and  Leavenworth,  on  January  8, 1878,  caused  by  the  al- 
leged negligence  of  one  Patrick  Kelly,  then  an  engineer  and  employe 
of  the  railway  company.  It  appears,  from  the  evidence  given  on  the 
trial,  that  at  the  time  the  deceased  was  injured  he  was  also  an  em- 
ploye of  the  company,  engaged  in  working  with  the  laborers  on  the 
construction  train,  upon  which  E.  F.  Seymour  was  the  conductor, 
Patrick  Kelly  the  engineer,  Mark  Nettleton  the  brakeman,  and  Nel- 
son Thompson  fireman.  He  had  been  working  on  that  train  with 
this  conductor  about  two  years,  and  had  been  in  the  employ  of  the 
company  on  construction  trains  over  four  years.  His  duties  were  to 
carry  water  for  the  men,  gather  up  tools,  and  put  them  in  the  ca- 
boose or  tool  car  until  he  got  time  to  put  them  into  the  tool-ohest. 
There  were  about  twenty-five  laborers  with  the  train.  On  Janaaiy 
8,  1878,  the  men  on  the  train — consisting  of  an  engine,  two  cabooses, 
one  called  in  railroad  parlance  a  "dinky,^  used  as  a  tool  oar,  and 
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fonr  or  five  flat  cars — were  engaged  in  gathering  up  old  rails  along 
the  t^ack  from  Kansas  City  towards  Leavenworth ;  the  engine  in  front, 
the  cabooses  in  the  rear.  Connor's  station  was  as  far  as  they  were 
going,  and  there  being  a  pile  of  iron  between  the  main  traok  and  the 

switch  track,  jast  beyond,  but  near  this  station,  the  conductor 
*49      di*rected  the  engineer  to  pull  in  upon  the  switch  track,  take 

his  engine  around  the  train  on  the  main  track,  and  come  into 
the  switch  at  the  east  or  south  end,  couple  onto  the  cabooses,  pull 
ont  towards  the  east,  and  back  up  the  main  track  to  where  the  pile 
of  iron  lay.  The  engineer,  in  obeying  the  orders  given,  was  backing 
up  the  main  track  to  where  the  pile  of  old  iron  lay,  at  the  rate  of 
about  four  miles  an  hour.  The  ends  of  the  flat  cars  were  west,  the 
locomotive  was  east;  the  cabooses  were  between  the  engineer  and 
the  flats,  the  engine  being  coupled  onto  the  caboose  nearest  it. 
There  was  a  crow-bar  used  by  the  laborers  lying  crosswise  on  what 
was  now  the  rear  end  of  the  rear  flat  car,  which  Conductor  Seymour 
directed  the  deceased  to  bring  forward  about  the  time  the  train  com- 
menced to  back.  The  deceased  fell  off  the  rear  end  of  the  last  flat, 
was  run  over,  and  so  severely  injured  that  he  died  within  an  hour. 
Up  to  the  time  the  conductor  ordered  the  deceased  to  pick  up  the  bar 
at  the  end  of  the  rear  flat  car  the  testimony  does  not  disagree.  As 
to  the  circnmstances  occurring  just  prior  and  just  subsequent  to  the 
fall  of  deceased  from  the  car  there  is  a  wide  conflict.  In  substance, 
the  case  of  the  plaintiff  is  this : 

"That  the  deceased,  while  in  the  performance  of  his  duty  as  a  laborer  on 
the  construction  train,  and  in  obedience  to  the  orders  of  the  conductor,  and 
while  the  train  was  in  motion  and  backing  down,  went  to  the  rear  en^  of  the 
rear  flat  car  of  the  train  to  get  a  crow-bar,  and  while  in  the  act  of  stooping  to 
pick  up  the  bar,  the  engineer,  without  notice  or  warning  to  the  deceased,  sud- 
denly reversed  the  movement  of  the  locomotive  and  train,  whereby  the  de- 
ceased was  thrown  from  the  train  and  killed;  that  his  death  was  caused  by 
the  neglect  and  carelessness  of  the  defendant,  in  not  giving  the  usual  signal 
or  customary  warning.'' 

The  strongest  testimony  supporting  the  claim  of  the  plaintiff  was 
that  of  James  Cyphers,  who  was  present  at  the  time  the  deceased 
was  killed.     He  testified  as  follows : 

** Question.  State  to  the  jury  when  and  where  you  last  saw  William  Deal. 
Answer.  While  alive,  or  dead?  Q,  Living.  A.  When  I  saw  him  last 
*50  living,  he  was  on  *the  rear  flat  car  of  the  Missonri  Pacific  construc- 
tion, at  Connor's  station,  Kansas.  Q.  State  what,  if  anything,  you 
know  about  his. death;  state  fully  the  particulars.  A.  When  I  last  saw  Will- 
iam Deal,  I  was  then  mjrself  in  the  caboose, — ^that  is,  the  tool  car,  a  caboose 
called  both  caboose  and  tool  car,  used  for  the  men,  and  also  for  carrying  tools 
Into  work  on  the  road  with,  shovels,  picks,  etc.,  and  all  kinds  of  implements 
for  working  on  the  road.  The  last  I  saw  of  William  Deal  was  while  I  was 
standing  in  this  tool  car.  I  last  saw  him  on  the  rear  end  of  the  flat,  three  or 
four  paces  from  the  end  of  the  flat.  I  last  saw  him  in  the  act.  Just  when  he 
fell  off,  or,  rather,  just  before  the  concussion  came.  I  saw  William  Deal  in  a 
balf-stooping  posture, — in  that  position,  [indicating  position,]  as  if  to  pick  up 
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something.  I  saw  him  rise  up,  throw  his  hands  that  way,  [iodicating.]  The 
concussion  came*  and  he  stumbled  and  fell  off  the  car,  with  his  head  toward 
the  river.  The  end  of  the  flat  was  west;  the  locomotive  was  east.  There 
were  two  cabooses,  one  called  a  'dinky,'  in  railroad  parlance,  (what  they  call 
a  caboose  and  tool  car,^  and  these  cabooses  were  between  the  engine  and  flat; 
and  I  saw  him  in  that  position.  I  saw  him  tumble  over.  Q.  You  refer  to 
some  concussion.  Wliat  do  you  mean?  A,  I  mean  the  sudden  stopping  of 
the  car.  Q.  Which  way  was  the  car  running  when  you  saw  Mr.  Deal  stoop- 
ing down,  apparently  to  pick  up  something?  A,  West.  Q,  Backward  or  for- 
ward? A*  Backward,  backing  up.  Q,  What  was  the  next  motion  of  it?  A, 
The  next  motion  was  a  sudden  stop,  a  very  sudden  stop,  a  very  short  stop. 
Q,  How  many  of  you  were  in  the  caboose  at  that  time?  A.  I  could  Qot  tell 
you  the  number  of  men  at  that  time.  Q,  Was  there  a  number  of  men?  A, 
There  was  a  number  of  men;  yes»  sir.  Q,  What  was  the  effect?  You  speak 
of  a  sudden  concussion.  How  did  that  concussion  occur?  A,  The  effect  was 
they  were  thrown  on  top  of  each  other, — thrown  up  to  the  other  side,  some 
of  them.  I  was  thrown  up  against  the  door  of  the  car.  Q,  St^te  what  that 
was  caused  by.    A,  It  was  caused  by  the  sudden  stopping  of  the  train.    Q. 

Did  it  stop  and  stand  still?  A,  It  stopped  perfectly  still  for  an  in- 
^51        stant.    *Q,  And  was  that  the  cause  of  throwing  the  men  about  the 

caboose?  A.  Yes,  sir.  Q,  At  what  rate  of  speed  was  the  train  run- 
ning wlien  it  was  running  back,  before  this  reversing  of  the  engine?  A.  I 
think  abovit  as  fast  as  a  man  ordinarily  can  trot.  Q.  How  near  was  Deal 
standing  to  the  edge  of  the  flat  car?  A.  Three  or  four  paces.  Q.  State  if  you 
know  what  took  him  there.  A.  Well,  sir,  he  was  sent  there  by  the  conductor 
of  the  train,  for  the  purpose  of  getting  a  crow-bar  they  used  for  the  purpose 
of  unloading  iron.  Q,  You  say  he  went  back  to  get  a  bar?  A,  He  went  back 
to  get  a  bar.  Q.  Was  there  any  alarm  or  notice  given  to  the  men  of  the  re- 
versing of  the  engine?  A.  No,  there  was  not.  Q.  Were  you  in  a  position 
where  you  could  have  heard  any  whistle  or  ringing  of  the  bell?  A,  1  was. 
Q,  Was  there  any  signal  given  in  any  other  way?    A.  There  was  not." 

The  evidence  in  behalf  of  the  company  conduced  to  show  that  the 
deceased  had  obeyed  the  orders  in  regard  to  picking  up  the  bar,  and 
had  brought  it  forward;  then  had  returned  to  the  rear  end  of  the  ear, 
and  was  sitting  down  on  the  end  with  his  legs  hanging  over;  that  he 
fell  off;  that  the  conductor  discovered  him  under  the  car  trucks,  and 
ordered  the  engineer  to  stop ;  that  the  engine  was  not  reversed  or 
stopped  until  after  his  fall. 

The  jury  returned  with  their  general  verdict  the  following  findings 
of  fact : 

**  Question  1.  Do  you  find  that  Patrick  Kelly,  the  engineer,  was  negligent 
in  the  management  of  his  engine  at  the  time  William  Deal  was  injured?  Yes. 
Q,  2.  Do  you  find  that  Patrick  Kelly,  the  engineer,  mismanaged  his  engine  at 
the  time  William  Deal  was  inj  ured  ?  Yes.  Q.  a  Do  you  find  that  Patrick  Eelijr 
was  a  competent  and  fit  engineer  to  manage  the  engine  at  the  time  William 
Deal  was  injured?    Yes.    Q.  4.  Do  you  find  that  the  defendant  knew,  or  by 

the  exercise  of  ordinary  care  could  have  known,  that  Patrick  Kelly, 
*52        at  the  time  William  Deal  was  injured,  was  unfit  and  ^incompetent 

to  run  the  engine  on  that  train?  If  he  was  incompetent  they  might 
have  known  it,  but  we  believe  him  competent.  Q.  5.  Do  you  find  tb^  either 
Mr.  Walshe,  the  assistant  master  mechanic,  or  Mr.  Phelps,  the  foreman  of  the 
round-house,  knew  that  Patrick  Kelly,  at  the  time  William  Deal  was  injured, 
was  incompetent  or  unfit  to  run  the  engine  on  that  train?  No;  th^r  oould 
have  no  personal  knowledge  of  the  fact  of  Ivis  competency  or  incompetency. 
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not  being  present  at  the  time  of  the  injury  of  William  Deal.  Q.  6.  Do  you 
find  that  Sther  Mr.  Walshe,  the  assistant  master  mechanic,  or  Mr.  Phelps, 
the  foreman  of  the  round-house,  by  the  exercise  of  ordinary  care,  might 
have  known  that  Patrick  Kelly,  at*  the  time  William  Deal  was  injured*  was 
incompetent  or  unlit  to  run  the  engine  on  that  train?  They  might  haive 
known  his  competency  by  using  due  care  and  diligence.  Q,  7.  Do  you  find 
that  Patrick  Kelly  reversed  his  engine  at  the  time  William  Deal  was  in- 
jured before  he  was  ordered  to  stop  by  the  conductor  or  fireman?  Yes.  Q, 
8.  Do  you  find  that  William  Deal  was  a  careful  and  prudent  man?  Yes. 
9*  9.  Do  you  find  that  William  Deal  was  a  careless  and  reckless  man?  No. 
Q.  10.  Do  yon  find  that  at  the  time  William  Deal  was  injured  there  was  a 
alight  jar,  or  a  heavy  concussion?  A  heavy  concussion.  Q.  11.  Do  you  find 
that  at  the  time  William  Deal  was  injured  he  was  in  the  act  of  throwing 
a  rock  or  lump  of  dirt  at  cattle  upon  or  near  the  track?  No.  Q.  12.  Was 
the  death  of  Deal  caused  by  any  neglect  of  the  employes  of  the  defendant? 
Yes.  Q.  18.  Was  Deal  guilty  of  any  negligence  proximately  cotftributing  to 
his  death?    No/' 

The  jury  assessed  the  damages  at  $10,000,  and  jadgment  was  en- 
tered aocordingly.  Several  exceptions  were  taken  to  the  rulings  of 
the  district  conrt;  and  the  principal  questions  arising  upon  the  w 
signments  of  error  will  be  considered  by  us, — not,  however,  in  the 
order  presented. 

As  the  plaintiff  bases  bis  right  to  recover  under  the  provisions  of 

the  act  defining  the  liability  of  railroad  companies  in  certain 

*&S       cases,  approved  February  26,  1874,  the  defendant's  ^counsel 

challoDge  the  constitntionality  of  the  statute  in  a  long  and 

able  argument. 

The  statute  reads  as  follows:  ''Every  railroad  company  organized 
or  doing  business  in  this  state  shall  be  liable  for  all  damages  done  to 
any  employe  of  such  company  in  consequence  of  any  negligence  of 
its  agents,  or  by  any  mismanagement  of  its  engineers  or  other  em« 
ployes,  to  any  person  sustaining  such  damage."  Comp.  Laws  1879, 
c.  84,  §  29.  This  statute  was  adopted  from  the  laws  of  Iowa,  enacted 
in  1862  by  the  legislature  of  that  state.  All  the  objections,  except 
one,  now  urged  to  the  alleged  viciousuess  of  its  provisions,  have  been 
sucoessfttUy  met  and  answered  in  the  opinions  of  the  supreme  court 
of  that  state.  McAunich  v.  Mississippi,  etc.,  B.  Co.,  20  Iowa,  838; 
Ney  Y.  Dubuque,  etc.,  B.  Co.,  20  Iowa,  347;  Hoben  v.  Burlington  & 
M.  R.  R.  Co.,  20  Iowa,  562;  Hunt  v.  Chicago  &  N.  W.  E.  Co.,  26 
Iowa,  363.  See,  also,  Kansas  City,  Ft.  8.  &  G.  B.  Co.  v.  McHenry, 
24  Kan.  »501 ;  Ditbemer  v.  Chicago,  M.  &  St.  P.  R.  Co.,  47  Wis.  138. 
We  concur  in  the  views  expressed  by  the  Iowa  court  as  to  the  consti- 
tutionality of  the  statute,  and  hold  it  a  valid  exercise  of  legislative 
power.  As  our  state  has  adopted  the  gtatulQ  from  Iowa,  the  judicial 
construction  given  to  it  in  that  stat^  *  vlo^^  ^^  ^^  ^^^^  state.  Bemis 
V.  Becker,  1  Kan.  *226.  Therefor^  ^^  ^\  embiacea  only  those  per- 
sons more  or  less  exposed  to  the  ha^  \^^  I  ^^hehxiainesa  of  railroading. 
"If  there  is  an  employer  and  emp\  ^V  i0  ^  *:  no  YjusinesB  of  a  laikoad 
company  to  be  engaged  iu,  tbej^    \^^  \>^  «  te  not  ^itbin  tbe  act," 
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McAunich  v.  MissisBippi,  supra;  3  Thomp.  Neg.  1000;  Union  Txnst 
Co.  y.  Thomason,  ante,  1. 

The  additional  or  new  objection  to  the  validity  of  the  statute  now 
presented  is  that  the  act  is  in  conflict  with  section  1,  art.  14,  of  the 
constitution  of  the  United  States.  We  have  examined  the  argument 
and  authorities  upon  this  point,  but  do  not  think  the  section  referred 
to  has  any  application. 

Upon  the  trial,  the  defendant  requested  the  court  to  instruct  the 
jury  "that,  if  they  believed  from  the  evidence  that  the  deceased, 
*54  by  his  own  carelessness  and  negligence,  directly  ^contributed, 
in  whole  or  in  part,  to  bring  upon  himself  the  injuries  from 
which  he  suffered,  the  plaintiff  cannot  recover.*'  The  instruction  was 
refused,  and  herein  the  court  erred,  for  the  charge  of  the  court  ignored 
entirely  the  question  of  the  contributory  carelessness  of  the  deceased, 
and  the  want  of  proper  care  and  watchfulness  on  his  part  to  avoid 
the  injury.  The  court  must  have  construed  the  act  of  1874  as  hav- 
ing wiped  out  contributory  negligence  as  a  defense, — as  being  in- 
tended to  hold  railroad  companies  to  extraordinary  diligence  and  care 
on  the  part  of  the  co-employes, — that  is.  to  make  them  liable  for  slight 
neglect ;  or  else  it  assumed  that  there  was  no  evidence  tending  to 
show  negligence  on  the  part  of  the  deceased.  The  decisions  already 
quoted  clearly  establish  the  doctrine  that  the  care  or  diligence  which 
the  statute  exacts  towards  the  employe  is  that  degree  of  diligence 
which  men  in  general  exercise  in  respect  to  their  own  concerns.  This 
is  denominated,  in  legal  language,  ordinary  diligence.  Contributor; 
negligence  of  the  injured  employe  bars  a  recovery  under  this  statute, 
as  in  other  cases. 

Further,  it  was  hardly  fair  to  assume  that  there  was  no  proof  of 
contributory  negligence  on  the  part  of  the  deceased.  Mark  Nettleton, 
a  brakeman  on  the  train,  called  as  a  witness  by  the  plaintiff,  testified: 

"There  was  some  stock  on  the  track  near  the  road,  at  Connor's  switch,  near 
the  west  end  of  the  switch;  that  is,  they  were  near  the  track.  There  were 
none  on  the  track  at  the  time  we  started  the  train,  I  think.  We  were  backing 
up.  I  was  on  the  platform  of  the  caboose,  at  the  brake,  next  to  the  flat  car. 
Q.  Qo  on  and  state  what  occurred.  A.  Mr.  Deal  went  out  there  on  the  flats. 
I  didn't  know  what  purpose  he  went  out  for  at  the  time.  When  he  started 
he  went  by  me,  passed  by  me,  but  I  didn't  speak  to  him.  I  thought  I  would 
ask  him  what  he  was  going  for,  but  I  didn't.  I  let  him  go  on;  didn't  say 
anything  to  him.  Q.  You  saw  Deal  go  to  the  rear  end  of  the  train?  A.  Yes, 
sir,  to  the  last  flat;  that  is,  the  rear  flat.  Saw  him  pick  up  an  iron  bar  there. 
I  saw  him — I  wouldn't  be  positive  whether  lie  laid  the  bar  down  again 
*55  or  not,  but  he  stooped  *down  again,  picked  up  a  clod  or  rock,  I  don't 
know  which,  to  throw  at  this  stock — the  cattle  along  the  track.  They 
were  a  little  way  from  him,  on  the  side  of  the  track;  and  about  the  time  he 
threw  the  rock  or  clod  at  the  cattle  my  eyes  were  taken  off  him,  just  at  the 
moment.  The  next  time  I  looked  that  way  he  was  off  the  car,  on  the  ground. 
I  saw  him  down  at  the  side  of  the  car.  Q.  State  what,  if  any,  shock  occurred 
to  the  train.  A.  There  was  a  slight  shock;  I  felt  it  on  the  caboose;  I  sup- 
posed I  knew  what  occasioned  the  shock  at  that  time.  Q.  What  occasioned 
it?    A.  1  suppose  it  was  done  by  the  engine  being  reversed,  the  lever  thrown 
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over.  I  left  the  brake  when  I  felt  the  jar  on  the  caboose,  ^nd  stepped  to  the 
side  of  the  caboose,  to  give  the  signal  to  go  ahead  and  that  there  was  jio  stock 
on  the  track.  I  could  see  the  track  all  clear  from  where  I  was;  there  was 
nothing  in  the  way  at  all.** 

This  witness  also  testified  on  direct  examination: 

"  Question.  What  was  Deal's  character  as  to  prudence  and  as  to  being  acare; 
ful  man?  Answer,  I  don't  think  he  was  as  careful  a  man  as  some  others 
would  be  on  the  train.  Q,  You  will  state  whether  you  regarded  him  as  a  reck- 
less man  or  not?  A,  He  did  some  things  on  the  train  that  I  regarded  some- 
times as  being  reckless.  I  used  to  talk  with  himf  sometimes  about  it  my- 
self." 

Floyd  Davis,  a  young  man  about  nineteen  years  old,  living  near 
Goiinor's  station,  who  happened  to  be  near  at  the  time  of  the  acci- 
dent, testified :  ''Saw  deceased  just  before  he  was  killed,  sitting  down, 
with  his  legs  hanging  over  the  end  of  the  car."  On  cross-examina- 
tion, he  said :  '*I  saw  the  man  fall  as  soon  as  the  train  was*  re- 
versed." 

Another  witness,  one  Julius  Kern,  said,  speaking  of  deceased : 

"I  thought  he  sat  down.  I  could  not  say  positively  whetlier  he  did  or  not. 
He  was  too  low  almost  to  be  standing  up  where  I  saw  him.  Question,  You 
thought  he  was  sitting  down  with  his  feet  over  the  end  of  that  car?  Anstver* 
Yes.  sir." 

The  instruction  ought  therefore  to  have  been  given,  because,  if 
there,  was  mutual  negligence, — that  is,  reciprocal  or  contributory 
negligence  of  like  degree, — the  plaintiff  was  not  entitled  to  re- 
*56  cover;  and,  assuming  that  the  evidence  tended  to  prove  *oul- 
pable  negligence  on  the  part  of  the  defendant,  there  was  suffi- 
cient evidence  to  go  to  the  jury  of  contributory  negligence  on  the 
part  of  the  deceased.  •  The  omission  of  this  instruction  was  the  more 
harmful  because  there  was  no  explanation  to  the  jury  of  the  words 
*'any  negligence  or  any  mismanagement."  The  jury  may  have  un- 
derstood the  instruction,  "If  you  find  from  the  preponderance  or 
weight  of  the  evidence  that  the  death  of  William  Deal  was  caused  in 
consequence  of  any  negligence  or  mismanagement  of  the  engineer  of 
the  defendant,  the  plaintiff  is  entitled,  as  a  matter  of  law,  to  a  ver- 
dict at  your  hands,"  to  mean  that  slight  negligence  only,  or  the  mere 
failure  to  exercise  extraordinary  diligence,  was  sufficient  to  demand  a 
verdict  for  plaintiff.  Such  is  not  a  true  interpretation  of  the  law. 
In  all  cases  under  the  statute  the  jury  should  be  informed  that  the 
defendant  is  liable  only  for  want  of  ordinary  care. 

In  view,  however,  of  the  special  findings  of  the  jury,  and  as  more  ex- 
tended and  elaborate  instructions  upon  the  question  of  negligence 
were  not  submitted  to  the  court  by  defendant,  the  defects  pointed  out 
might  not  be  deemed  fatal  to  the  judgment,  if  the  general  verdict  and 
special  findings  of  fact  had  any  support  in  the  evidence.  This  brings 
ns  to  the  consideration  of  the  paramount^  question  in  the  case,  whether 
the  company  was  guilty  of  negligence — culpable  negligence — at  all. 
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Was  any  evidence  given  at  the  trial  tending  to  prove  that  the  death 
of  the  de^ceased  was  caused  by  the  negligence  or  want  of  ordinary  care 
of  the  defendant  ?    What  constitutes  neglif^ence  in  a  particular  case 
is  generally  a  question  for  the  jury,  and  not  for  the  court,  is  undoubt- 
edly true;  but,  the  facts  being  conceded  or  undisputed,  the  question 
of  negligence  becomes  a  question  of  law.    Especially  is  this  true  where 
but  one  deduction  can  be  drawn  from  them.     Negligence  is  not  to  be 
found  without  evidence.     There  is  always  a  presumption  against  it; 
and  therefore  a  plaintiflF  who  asserts  it,  and  avers  that  his  intestate 
has  received  injuries  resulting  in  his  death  in  consequence  of  it»  must 
always  adduce  proof  that  the  defendant  did  not  exercise  ordi- 
*57      nary  care ;  at  least,  taking  the  *whole  record,  some  evidence 
of  want  of  ordinary  care  must  appear  in  a  case  of  this  char- 
acter to  sustain  a  recovery.     In  the  charge  of  the  court,  the  jury  were 
instructed  that  the  sole  question  to  be  determined  was  whether  the 
deceased  came  to  his  death  by  the  negligence  of  the  defendant,  or  its 
servant,  the  engineer.     The  charge  in  the  petition  is,  "that  while  the 
deceased  was  in  the  act  of  stooping  down  to  pick  up  the  crow-bar,  the 
engineer  of  the  train  carelessly,  negligently,  and  recklessly,  and  with- 
out notice  or  warning  to  the  deceased,  suddenly  reversed  the  move- 
ment of  the  locomotive  and  train,  whereby  the  deceased  was  then 
and  there,  without  any  negligence  or  fault  on  bis  part,  thrown  from 
the  train  and  under  the  cars,  and  was  so  crushed  and  injured  that 
he  on  the  same  day  died;  that  the  death  of  the  deceased  was  so 
caused  by  the  neglect  and  carelessness  of  the  company  in  not  giving 
the  usual  and  customary  signal  or  warning."     In  another  part  of  the 
petition,  the  allegation  is  '*that  it  became  the  duty  of  the  defendant 
to  give  notice  by  signal  or  warning  of  the  starting,  stopping,  or  re- 
versing the  movement  of  the  train ;  and  that  the  defendant  wholly  failed 
to  give  such  notice  or  warning  at  the  time  the  train  was  stopped  and 
the  engine  reversed."     The  special  findings  show,  we  think,  that  the 
sole  negligence  or  mismanagement  alleged  was  the  act  of  the  engi- 
neer in  reversing  the  engine  and  stopping  the  train  without  ringing 
the  bell,  or  blowing  the  whistle,  or  giving  other  notice  or  warning. 
If  the  engineer  was  not  negligent, — culpably  negligent, — no  one  of 
the  other  co-employes  was  negligent,  and  no  cause  of  action  was 
proved.     The  inquiry  is,  then,  was  the  engineer  negligent  ?    All  neg- 
ligence, to  be  culpable,  necessarily  implies  the  failure  to  properly  per- 
form some  duty.    Now,  what  duty  did  the  engineer  owe  to  the  de- 
ceased, or  to  the  other  laborers  on  the  train,  which  he  did  not  properly 
perform?    What  duty  did  he  owe  in  the  conduct  of  the  engine  or  in 
the  management  of  the  train  which  he  failed  to  properly  fulfill  ?    None 
whatever.     It  is  conceded  that  there  is  no  statute  requiring  the  ring- 
ing of  a  bell  or  the  blowing  of  a  whistle  on  the  reversing  of  the 
*58      engine  or  stopping  of  a  train,  under  such  circumstances  *aB 
those  under  which  the  engine  was  reversed  and  the  train 
stopped  by  the  engineer. 


BflSiOma  PAC.  BY,  00.  tr.  HALEY.  41 

Some  attempt  is  made  by  aomisel  of  plaintiff  to  show  that  there  is 
a  custom  of  blowing  the  whistle  as  a  signal  to  the  men  upon  a  train 
that  the  engineer  is  about  to  stop  the  train,  or  reverse  his  engine,  or 
shot  off  eteam,  so  that  they  may  secure  themselves  from  being  thrown 
oS  by  a  sudden  coneussion  or  jerk  of  the  oars.  The  evidence  is 
clearly  to  the  contrary.  The  only  witness  who  was  examined  about 
the  custom  or  duty  of  the  engineer  in  this  regard  was  George  Walshe. 
He  was  the  assistant  master  mechanic  for  defendant,  and  was  called 
AS  a  witness  for  the  defense.  On  cross-examination  he  said,  in  an- 
wer  to  questions,  as  follows : 

^ Question*  Is  it  customary  when  cattle  are  reported  to  be  on  or  near  the 
track,  and  it  is  desired  to  avoid  any  collision  with  them,  to  ring  a  bell  or  sound 
a  danger  whistle?  Anszoer.  Absoou  aa  he  finds  cattle  near  the  track,  the  first 
thing  that  an  engineer  does,  as  a  general  thing,  is  to  open  the  cylinder  cock, 
in  order  to  frighten  them  off,  if  he  sees  them  at  the  outset.  Q,  What  effect 
has  the  opening  of  the  cylinder  cock?  A.  To  blow  a  hissing  sound  to  attract 
their  attention,  till  they  see  the  cars  and  pass  off  the  track.  Q.  Has  that  ac- 
tion of  the  engineer  anything  to  do  with  the  whistle, — with  what  we  call  the 
danger  signal?  A.  Sometimes  the  first  thing  that  an  engineer  will  do»  if  lie 
Onds  there  is  great  danger,  in  order  to  save  killing  cattle,  is  to  reverse  his  en- 
gine, and  then,  if  he  wants  the  assistance  of  the  brakemen,  he  will  raise  his 
hand  and  piiU  the  cord  and  blow  the  whistle.  Q,  Does  the  quick,  sharp  whis- 
tling indicate  anything  from  the  engineer  to  the  brakemen,  or  is  it  just  to 
whistle  the  cattle  off  the  track?  A.  One  sound  of  the  whistle  will  be  to  ap- 
ply the  brakes,  two  to  loosen  them  up,  and  a  number  of  sounds  will  be  a  case 
of  danger.  Q,  When  a  number  of  sounds  is  given  on  a  passenger  train  or 
any  other  train,  it  indicates  danger?  A.  Yes,  sir.  Q.  Is  there  any  action 
caUed  for  by  this  danger  signal,  by  the  brakeman?  Are  they  to  answer  the 
signal  by  checking  up  ?  A.  They  apply  the  brakes.  Q,  Upon  a  danger  signal 
being  given?    A.  If  he  has  time  to  give  tlmt  signal.    The  impulse  is  first  to 

reverse  the  engine*  and  then  to  raise  bis  hand  and  blow  the  whistle. 
59       *Q,  Is  it  not  the  universal,  undeviating  practice  on  all  well  regulated 

railroads  that  when  there  is  danger,  and  it  is  possible  for  the  danger 
whistle  to  be  blown,  to  blow  it?  A.  It  will  depend  greatly  on  the  speed  he 
is  going;  if  a  man  is  going  very  slow,  he  can  stop  before  he  can  sound  his 
whistle,  because  the  quickest  movement  would  be  to  reverse  the  engine.  *  Q, 
It  is  not,  then,  customary,  if  I  understand  you?  A.  After  he  has  done  that 
part,  then  he  will  apply  the  whistle.  Q.  The  question  was  not  what  he  would 
do;  I  am  asking  you  what  the  practice  is  on  well' regulated  rairoads?  A. 
That  is  the  practice.  Q.  What  is  the  immediate  effect  of  the  reversal  of  the 
engine,  as  you  call  it?  A»  The  first  thing  it  does  is  to  throw  steam  into  the 
opposite  ends  of  the  cylinder  and  stop  the  piston,  and  that  stops  the  cranks, 
and  that  stops  the  driving  wheels,  and  that  stops  the  engine,  and  that  stops 
the  tender,  and  then  next  the  cars  that  are  attached  to  them.  Q.  Is  that  all? 
A.  So  on  back.  Q.  Then  the  result  of  a  reversal  is  simply  to  stop  the  train, 
is  it?  A.  Yes,  sir.  Q,  It  does  not  propel  it  the  other  way?  A,  No,  not  at 
the  time,  Q.  What  other  action  is  necessary?  A,  It  reverses  the  application 
of  the  steam  in  the  cylinders.  Q.  Does  it  require  any  other  action  on  the  part 
of  the  engineer  to  start?  A,  After  that  is  started,  be  applies  the  steam;  he 
opens  the  throttle  valve,  and  it  gives  steam  into  the  cylinders,  and  so  passes 
back." 

This  evidence  proves,  if  it  proves  anything,  that  when  cattle  are 
reported  on  or  near  the  tracks  the  customary  thing  to  be  done  by 


42  EANBAB  BJEP6BT8. 

the  engineer,  if  he  sees  the  cattle  at  the  ontset,  is  to  open  the  cyl- 
inder cock  to  frighten  them  away  by  blowing  a  hissing  sonnd;  that 
sometimes,  when  the  engineer  finds  there  is  great  danger,  in  order  to 
save  killing  cattle,  he  reverses  his  engine,  and,  if  he  wants  the  assist- 
ance of  the  brakeman,  he  raises  his  hand,  pulls  the  rope,  and  blows 
the  whistle.  If  the  train  is  going  very  slow,  the  engineer  can  stop 
before  he  can  sound  the  whistle,  as  the  quickest  movement  is  to  re- 
verse the  engine.     In  this  case,  as  the  train  was  going  at  the  rate  of 

only  aboat  four  miles  an  honr,  the  practice  would  have  been, 
*60      as  was  actually  adopted  by  the  engineer,  to  reverse  the  ^engine 

before  blowing  the  whistle  or  giving  other  signal.  The  en- 
gineer, therefore,  followed  the  usual  practice ;  so  *that  it  cannot  be 
said  that  he  was  under  any  dnty  or  obligation,  by  any  rules  or  any 
established  custom  in  the  discharge  of  his  services,  or  in  the  man- 
agement of  the  engine  or  train,  to  give  any  signal  or  warning  to  the 
men  on  the  train  to  make  themselves  secure  on  the  cars,  or  to  hold 
fast  with  their  hands  to  their  seats  or  other  fastenings,  as  he  was  aboat 
to  reverse  the  engine  and  stop  the  train. 

Plaintiff's  counsel  make  a  final  argument  in  support  of  the  judg- 
ment, that  even  if  it  is  customary  to  reverse  an  engine  and  stop  a  train, 
as  this  one  was  stopped,  without  notice  or  signal  to  the  train-men, 
such  a  practice  or  custom  ought  not  to  be  sustained  as  a  valid  custom, 
on  grounds  of  public  policy,  and  cite  Bergy.  Chicago,  M.  &  St.  P.  R. 
Co.,  7  N.  W.  Rep.  213,  (Wis.  Sup.  Ct.,  November  term,  1880.)  In 
that  case  "it  appears  from  the  evidence  given  on  the  trial  that,^at 
the  time  plaintiff  was  injured,  he  was  at  work  for  the  defendant  as  a 
track  man,  and  had  been  in  such  employment  for  about  two  years. 
On  the  morning  of  December  21,  1878,  he  was  engaged  with  others, 
under  the  direction  of  the  proper  foreman,  in  removing  snow  and  ice 
from  a  track  in  the  depot  yard  of  the  defendant  in  the  city  of  Milwau- 
kee. A  locomotive,  pushing  a  box  car,  passed  him  going  south.  He 
looked  in  the  direction  from  whence  it  came,  and,  seeing  nothing  else 
approaching,  commenced  work  on  the  same  track,  with  his  back  to 
the  south.  Two  other  men  facing  south  were  also  at  work  on  the 
same  track,  a  few  feet  south  of  him.  Very  soon  after  the  plaintiff 
commenced  work,  a  car  was  thrown  upon  the  track  on  which  he  was 
at  work,  south  of  him,  detached  from  the  locomotive.  It  was  prob- 
ably the  same  car  which  passed  him  shortly  before.  There  was  a 
brakeman  on  the  top  of  it.  The  car  moved  slowly,  and,  just  as  it 
approached  the  two  men  at  their  work,  they  saw  it  and  got  off  the 
track.  It  passed  on,  struck  the  plaintiff,  knocked  him  down,  pushed 
him  along  the  track  a  short  distance,  and  then  one  wheel  passed  over 

his  leg,  injuring  it  so  that  it  was  necessarily  amputated  above 
*61      the  *knee.     When  the  plaintiff  was  struck  he  cried  out,  and  the 

brakeman,  who  was  about  to  descend,  or  was  descending  from 
the  car,  ran  to  the  brake  at  the  other  end  of  the  car,  turned  it  down  and 
stopped  the  oar  before  the  second  wheel  of  the  forward  truck  passed 
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over  tbe  plaintiff."  The  jujr;  fouii,d  Bpeeigjly  tl^^  t^era  wasabrske-- 
man  upon  the  oar  jdb4  prfioeding  and  bA  the  time  of  the  accident; 
that  this  hrakeman  did  not  eall  to  the  men  working  on  the  track  to 
look  out:  andthatthebrakemaQ  waa  gailtyofa  want  of  ordiparyoare 
and  diligence  at  the  time  of  the  accident.  The  oooit  in  its  opinion 
says : 

"We  understand,  from  an  emuninatkin  of  tbe  teettmony,  and  from  theu- 
gument  of  the  learned  counsel  of  the  defendant,  that  the  custom  souglit  to  be 
proved  is  that,  in  awitchitig  cars  In  the  depot  yard,  it  is  not  the  duty  of  the 
railway  company  to  bave  a  brakeman  or  otiier  person  upon  e<ich  train  of  cars 
in  motion,  or  upon  each  car  which  is  tieing  moved  separately,  to  give  warn- 
ing to  the  men  at  work  in  tiie  yard  of  approaching  danger,  but  tliat  a  car  may: 
be  sent  along  anyof  the  tracks  attached  to  or  tUsoonnecLed  from  a  locomotive, 
as  the  exigencies  of  the  business  mnj  require,  without  any  one  upon  it;  and 
In  such  case  the  men  employed  in  the  yard  mustlookout  for  themselves.  That 
Is  to  say.  it  is  not  perse  negligence  of  the  company  or  its  employes  thus  to 
move  a  car  in  Its  yard,  unattended,  and  the  peril  of  Injury  from  a  oar  so  taoi- 
ing  in,  by  the  custom,  one  of  the  perils  of  the  servioe,  the  risk  of  wtuch  Is  upon: 
the  servant.  This  custom  was  fullj  proved  on  the  trial.  But  the  custom  lias 
little  significance  in  this  case,  for  the  reason  that  there  was  a  brakeoian  on  the 
car,  who  saw  the  plaintifF  at  work  on  the  track  upon  which  the  carwaa  mov- 
ing a  sufficient  time  before  tbe  injury  to  have  stopped  the  car  before  it  reached 
tiie  plaintiff,  or  to  have  warned  him  of  its  approach.  Tlie  custom  does  not 
relieve  tbe  defendant  of  liability  for  the  negligence  of  its  other  employes.  It 
did  not  relieve  the  brakeman  of  the  duty  of  stopping  the  car,  or  of  warning 
the  plaintiS  of  Its  approach,  or  cast  upon  the  piainlift  the  risk  of  his  failure 
to  do  80.  No  such  custom  was  referred  to  in  the  question  proposed,  and  none 
was  proved.  On  the  contrary,  the  evidence  tends  to  show  that  the  brakeman 
should  have  given  tbe  trachman  some  notice  or  warning  of  tbe  approach  of 

the  car.    On  tbe  grounds  of  public  policy,  a  custom  which  would  per- 
*62        mit  the  •bralteman  to  let  the  car  run  upon  tbe  trackmen  when  be 

knew  their  peril,  and  could  easily  avoid  it,  can  hardly  be  sustained 
as  a  valid  custom." 

Therefore  the  deoiaion  of  the  court  is  based  upon  the  negligence  of 
the  brakeman  vho  saw  tbe  plaintiff  at  work  on  tbe  track  upon  which 
the  car  was  moving  a  Buffioient  time  before  the  injury  to  have  stopped 
the  car  before  it  reached  tbe  plaintiff,  or  to  have  warned  him  of  its  ap- 
proach.    This  IB  sound  doctrine,  and  meets  fully  our  approval.     The 
reference  to  the  ouatom  of  not  having  a  brakeman  upon  auch  train 
of  cars  in  motion  to  give  warning  to  the  men  at  work,  is  a  dictum; 
but  Hsanmlng  it  to  be  the  law,  atill  the  authority  cited  does  not  cover 
the  caae  here  presented.    The  engineer  did  not  know  that  the  deceaeed 
waa  On  or  near  the  rear  end  of  the  fl^i  ^^x  when  he  reversed  bia  en- 
gine.    The  cabooses  intervened  bet'^.  ^  ti™  *^*  *^®  flats,  and  b« 
was  onable  to  see  the  flatB  at  alL       ^f    Ajaft  '^^^  leaponBibie  tor  the 
make-up  of  the  train,  and  waB  backi    ^^     _  gVow  rate  oi  speed,  in  ac- 
cordance with  orders,  and  used  the  *  ^^  ^  ^AfiO*^*^'  theoar*.    H« 
waa  not  bonnd  to  anticipate  Bome  ^ 
so  conduct  hia  management  of  tbg  ^ 
not  likely  to  happen.    No  aDoh  da 
sonably  anticipated,  as  was  Jiat/^^^ 
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track  where  laborers  were  busily  engaged  at  work,  without  any  brake- 
man  or  other  person  to  give  warning  to  snch  employes ;  which  action 
the  sapreme  court  of  Wisconsin  held  in  the  case  of  Berg  ▼.  Chicago, 
M.  &  St.  P.  B.  Co.,  supra,  not  sustainable  as  a  valid  custom.  There 
are  some  risks  and  perils  incident  to  the  peculiar  hazards  of  railroad- 
ing, which  every  employe  necessarily  takes  upon  himself  when  he  en- 
ters upon  any  service  connected  with  the  operation  of  a  raihroad, 
which  even  the  extraordinary  diligence  of  his  co-employes  may  not 
always  avert*  The  employe  is  presumed  to  have  full  knowledge  of 
these  usual  and  ordinary  dangers  to  his  employment,  and  greater  care 
and  caution  are  required  of  him  to  prevent  accidents  than  of  persons 

not  so  employed;  and  the  engineer  had  the  right  to  presume 
*63      that  all  the  other  ^employes  would  act  with  proper  care  and 

caution  in  the  discharge  of  their  employment.  Our  own  stat- 
ote  makes  the  company  or  employer  liable  for  the  injuries  arising 
from  the  carelessness  and  negligence  of  those  who  are  in  the  same 
employment,  that  is,  the  co-employes;  but  the  statute  requires  only 
ordinary  care  and  diligence,  and,  if  the  employe  suffers  from  the  per- 
ils of  his  service  which  ordinary  diligence  cannot  protect  him  against, 
the  company  is  not  responsible.  The  accident  of  January  8,  187S, 
upon  the  strongest  testimony  of  plaintiff,  if  not  caused  by  the  negli- 
gence of  the  deceased,  was  entirely  a  fortuitous  one,  not  resulting 
from  the  culpable  negligence  of  the  engineer  or  other  co-employes; 
and  therefore  we  are  of  the  opinion  that  there  was  no  evidence  to  go 
to  the  jury  of  negligence  on  the  part  of  the  defendant.  All  the  facts, 
and  the  only  fair  deduction  to  be  drawn  from  them,  clearly  show  that 
the  engineer  exercised  that  degree  of  care  and*  diligence  which  an  or- 
dinarily prudent  person  in  a  like  position  would  have  exercised.  The 
court  below  should  have  sustained  the  demurrer  of  the  defendant  to 
the  plaintiff's  evidence;  and  there  was  no  testimony  admitted  there- 
after to  cure  this  error. 

This  case  has  been  a  long  time  under  advisement.  We  have  given 
it  careful  attention,  and,  while  feeling  that  great  difficulty  is  thrown 
upon  the  judges  who  are  called  upon  to  determine  questions  of  this 
sort,  we  find  no  clear  pathway  of  duty  in  the  matter  but  by  decid- 
ing, as  a  matter  of  law,  that  negligence  was  not  proved.  The  find- 
ings of  the  jury  that  the  engineer  was  guilty  of  negligence  may  have 
resulted  from  an  imperfect  understanding  of  the  degree  of  care  and 
diligence  required  of  him  in  the  management  of  the  train  and  en- 
gine, owing  to  the  meagre  instructions  given;  they  may  have  sup- 
posed that  the  phrases  "any  negligence,"  '*any  mismanagement,"  in- 
clude negligence  and  mismanagement  of  all  degrees  and  character; 
or  they  may  have  assumed,  in  the  absence  of  more  specific  directions, 
that  the  failure  to  ring  the  bell  or  sound  the  whistle,  before  reversing 

the  engine,  was  negligence  per  $e  to  the  deceased. 
*94t      *The  judgment  of  the  district  court  will  be  reversed,  and  the 
•  cause  demanded; 
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YALENtiNSy  J.,  coneurring. 

Bbbwsb,  J.  I  concur  in  the  judgment  of  reversal.  After  a  care- 
ful examination  of  the  testimony,  I  am  impressed  with  the  conviction 
that,  under  the  circumstances  of  this  case,  negligence  cannot  fairly 
be  imputed  to  the  defendant.  At  the  same  time,  I  do  not  wish,  even 
by  implication,  to  be  understood  as  assenting  to  the  doctrine  that  the 
custom  or  rules  of  the  company,  or  the  lack  of  any  special  statute, 
are  conclusive  on  the  question  of  negligence.  It  may  often  be  the 
daty  of  courts  to  pronounce  conduct  negligent,  and  grossly  so,  al- 
though sanctioned  by  the  custom  of  the  road  and  the  rules  of  the  com- 
pany,  and  forbidden  by  no  statute. 


W.  G.  Huffman  v.  Boabd  of  Gom'bs  of  Gbeenwood  Co. 

January  Term,  1881. 

County  Attorney:  Additional  Oompensation.  While  a  county  attorney 
may  recover  additional  compensation  for  attending  any  court,  or  doing 
any  business,  civil  or  criminal,  tl)at  requires  his  personal  attendance,  out- 
side of  his  own  county,  he  cannot  be  allowed  additional  compensation  for 
any  advice  he  may  give,  or  any  conduit  ation  had  with,  the  officials  of  his 
county,  or  other  persons,  in  discovering  and  preparing  evidence  within 
his  county  in  the  prosecution  of  a  criminal  action  taken  from  his  own  to 
an  adjoining  county  upon  a  change  of  venue. 

Error  from  Greenwood  district  court. 

Action  brought  by  Huffman  against  the  board  of  commissioners  of 

Greenwood  county,  to  recover  for  certain  services  as  an  attorney  at 

law.    Trial  at  the  May  term,  1880,  of  the  district  court,  and  judgment 

for  the  defendant.    Other  facts  appear  in  28  Kan.  *281»  *282. 

*65       *(7.  M.  Foster,  for  plaintiflE  in  error. 

Oeo,  C,  Rogers,  for  defendant  in  error. 

HoRTON,  C.  J.  This  is  the  second  time  that  this  case  has  been  here. 
EnfiFman  v.  Commissioners,  etc.,  23  Kan.  *281.     Upon  the  new  trial 
awarded  by  this  court,  plaintiff  offered  testimony  that  he  consulted 
with  certain  county  officials  in  Green^aood  county,  also  discovered  and 
prepared  evidence  in  that  county  f^    khe  ca-^^  ^^  State  v.  A.  ¥.  Nich- 
olas, after  a  change  of  venue  had   v^        firtanted  from  Greenwood  to 
Lyou  county.     The  court  rejected  ^6*^  «idence,  on  the  ground  that, 
as  the  plaintiff  was  county  attor^^    4  •^g  ^  eet^^^^*  county,  he  was  not 
entitled  to  recover  for  such  servi^v  ^V  ^^|  0"^    ;tiBttuctionB  embraced  the 
same  principle.    It  is  contendeij^^^  0^  (C^^  -t  ol  the  plaintiff  that  the 
trial  court  committed  error  in  rei^    ^  V         \^  ^    ^^flLence ,  and  in  \t^  c\ia.i%»^ 
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to  the  jury.  We  think  not.  While  a  county  attorney  may  reeover 
such  compensation  as  his  services  are  reasonably  worth  in  attending 
any  court,  or  doing  any  business,  civil  or  criminal,  that  requires  his 
personal  attendance  outside  of  his  own  county,  he  cannot  be  allowed 
any  compensation  in  addition  to  his  salary  for  any  opinion  or  advice 
he  may  give  to  the  county  board  concerning  such  suit.  Leavenworth 
Co.  V.  Brewer,  9  Ean.  *307.  And  it  likewise  follows^  under  this  in- 
terpretation of  sections  136-138,  c.  25,  Comp.  Laws  1879,  thM  the 
advice  and  conversations  had  by  plaintiff  with  the  county  clerk  and 
the  treasurer  of  Greenwood  county,  within  said  county,  concern- 
ing the  production  of  official  books  and  other  testimony  upon  the  hear- 
ing of  the  case  of  State  v.  Nicholas,  in  Lyon  county,  and  other  like 
services,  are  not  of  the  character  to  be  entitled  to  addiitional  compen- 
sation. 

Counsel  suggest  that  it  would  be  a  novel  distinction  to  authorize  a 
county  attorney  to  recover  for  his  services  in  this  court  if  his 
*66  brief  was  prepared  in  Topeka,  and  deny  him  ^compensation 
if  it  appeared  it  was  arranged  and  written  in  his  own  ofKce. 
We  do  not  think  the  question  fairly  in  the  case.  The  late  B.  M.  Bag- 
gies, Esq.,  of  Emporia,  seems  to  have  been  the  leading  attorney  on  the 
part  of  the  prosecution  in  the  case  of  State  v.  Nicholas;  and  the  serv- 
ices of  plaintiff,  after  the  change  of  venue  from  Greenwood,  seem  to 
have  related  to  discovering  and  preparing  the  evidence.  This  involved 
consultations  and  advice  with  the  officials  of  that  county,  and  other 
similar  services;  not  the  preparation  of  law  arguments  to  be  delivered 
in  Lyon  or  Shawnee  counties. 

It  is  claimed,  further,  that  the  verdict  is  against  the  evidence,  and 
that  upon  the  proof  the  court  ought  to  have  instructed  the  jury  to 
find  for  the  plaintiff.  We  have  examined  the  record  with  care;  and 
while,  upon  some  matters,  the  evidence  is  uncontradicted,  on  many 
points,  and  several  material  ones,  there  is  great  conflict;  therefore 
we  cannot  say,  as  a  matter  of  law,  that  the  jury  were  bound  to  return 
a  verdict  for  plaintiff. 

After  reading  the  briefs  and  record  in  this  case,  our  first  impres- 
sions were  to  affirm  the  judgment,  under  rules  2  and  4,  as  all  the 
briefs  fail  to  refer  specifically  to  the  pages  of  the  record  which  coan- 
sel  desired  us  to  examine.  To  increase  the  trouble  of  examinations, 
the  references  to  the  pages  in  the  index  or  attempted  index  are  in- 
accurate. We  have,  however,  at  this  time  passed  over  the  omissions 
in  the  briefs,  but  this  mention  is  a  notification  to  counsel  of  the  pos- 
sibility of  different  action  in  the  future. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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*67  *HfOHAXL  SwoBD  V.  Mary  E.  Allbh* 

Januaxy  Term,  ISSl. 

1.  Iiijiinotion:  MlU-Danou    Where  A.  owned  a  flouring-mlU,  appurtenant 
•     to  which  was  a  mill-dam,  which  furnished  all  the  power  to  operate  the 

mill,  and  S.,  who  was  wholly  insolvent  and  unable  to  respond  in  dam- 
ages, claimed  to  own  the  mill-dam,  although  in  fact  he  did  not  own  it, 
and  although  in  fact  there  had  previously  been  an  adjudication  against 
his  rights  thereto,  and,  claiming  to  own  it,  he  threatened  to  teai*  it  down 
and  to  destroy,  it,  field,  that  A.  may  maintain  an  action  against  S.  to  per- 
petually enjoin  him  from  ever  interfering  with  or  injuring  the  mill-dam, 
and  that  the  action  is  not  an  action  for  an  injunction  to  restrain  a  mere 
naked,  simple  trespass,  for  which  another  adequate  remedy  exists.^ 

2.  :  Jury  Trial.    And  further  held,  in  such  a  case,  that  the  defend- 
ant is  not  entitled  to  a  jury  trial  as  a  matter  of  right. 

Error  from  Greenwood  district  court. 
The  case  is  stated  in  the  opinion. 
T.  J.  Hudson^  for  plaintiff  in  error. 
Clogston  d  Martin^  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Mary  E.  Allen  against 
Michael  Sword,  to  perpetually  enjoin  the  defendant  from  destroying 
or  injuring  or  in  any  manner  interfering  with  a  certain  mill-dam. 
Judgment  was  rendered  in  the  court  below  in  favor  of  the  plaintiff 
and  against  the  defendant,  and  the  defendant  now  seeks  a  reversal 
of  sacb  judgment  by  petition  in  error  in  this  court.  He  presents  two 
principal  questions  in  this  court :  Firsts  was  the  petition  of  the  plain- 
tiff below  sufficient?  Second,  was  the  defendant  below  entitled  to  a 
jury  trial  ?    We  shall  discuss  these  questions  in  their  order. 

,1.  It  is  claimed  that  the  petition  of  the  plaintiff  below  is  insuf- 
*68  ficient  because  it  simply  asks  for  an  injunction  to  restrain  *a 
mere  naked,  simple  trespass,  for  which  another  adequate  rem- 
edy exists.  Now,  if  this  were  true,  we  suppose  the  petition  would  be 
insufficient.  Gulf  B.  Co.  v.  Wheaton,  7  Ran.  332.  But  is  this  true  ? 
We  think  not.  The  plaintiff  owned  a  flouring-mill,  appurtenant  to 
which  was  a  mill-dam,  which  furnished  all  the  power  to  operate  the 
mill.  The  defendant,  who  was  wholly  insolvent  and  unable  to  re- 
spond in  damages,  claimed  to  own  the  mill-dam,  although  in  fact  he 
did  not  own  it,  and  although  in  f^c^  there  had  previously  been  an 
adjudication  against  his  rights  the^^^A*  axxd,  olaiming  to  own  it,  he 
threatened  to  tear  it  down  and  to  d^,.i  '  ;t.  ^^^'^  action  was  brought 
and  is  prosecuted  simply  for  the  p^  ^XfO^  'p  perpetually  enjoining  the 
defendant  from  ever  interfering  \vii5^v»n0®  'titMigswA  mill-dam.  We 
think  the  action  may  be  maintai^^^l  P  f  ^^^te  n«ou14  th^  plaititiff  have 
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any  other  adequate  remedy  ?  If  the  dam  should  be  destroyed,  and 
the  plaintiff's  mill  stbpped  in  oonseqaenoe  thereof,  who  could  esti- 
mate the  damages  ?  What  would  be  the  rale  of  damages  in  such  a 
case  ?  The  value  of  the  dam  wonld  probably  be  only  a  small  portion 
of  the  loss  which  the  plaintiff  would  aetually  sustain.  In  addition 
thereto,  she  would  lose  the  use  of  her  mill,  and  probably  n^any  oi  her 
easterners  and  patrons  would  leave  her.  But  the  plaintifl^  could  not 
recover  from  the  defendant,  in  this  case,  even  the  value  of  the  dam, 
or  any  other  sam,  for  the  present  defendant  is  wholly  insolvent. 

2.  We  do  not  think  that  the  defendant  was  entitled  to  a  jury  trial, 
as  a  matter  of  ri^ht.  This  was  not  an  action  "for  the  recovery  of 
money,  or  of  specific  real  or  personal  property;"  and  a  party  is  Bot 
entitled  to  a  jury  trial  in  any  other  kind  of  action.  Civil  Code,  §§ 
266,  267. 

The  judgment  of  the  court  below  will  be  affirmed* 

(All  the  justices  concurring.) 


*69  *B.  L.  FuLLBNwn>EB  v.  Jesse  Ewiho.' 

January  Term,  1881 

1.  Instructions :  Exception.  Where  the  court  gives  a  genera)  ehaige  te 
the  jury,  and  the  charge  contains  Bnmerous  particulars  and  vacioas  prop- 
ositions of  law,  and  a  general  exception  only  ia-  takes  to  the  diarge,  Aa^» 
that  the  exception  is  not  sufficient.  FHentig  v.  Kansas  L.  &  T.  Co.^  28 
Kan.  621;  Bard  v.  Elston,  31  Kan.  276,  1  Pac.  Rep.  565.1 

2. .    Where  the  coart  refuses  to  give  certain  instructions  which  seem 

to  be  proper  in  the  case,  and  only  the  substance  of  those  given;  is  brought 
to  the  supreme  court,  and  those  ref  iised  seem  to  be  substantially  Incorpo- 
rated in  those  given.  7keld»  that  no  material  errcur  ia  shown. 

Error  from  Anderson  district  coart. 

The  case  is  stated  in  the  opinion. 

A .  Bergen,  for  plaintiff  in  error. 

W.  A.  Johnson  and  H.  L.  Poplin,  for  defendant  in  error* 

Yalentinb,  J.  This  action  was  brought  by  Jesse  Ewing  against  S. 
L.  FuUenwider,  to  recover  damages  for  defendant's  alleged  oriminal 
conversation  with  plaintiff's  wife.  A  verdict  was  returned  and  judg- 
ment  rendered  in  the  district  court  for  the  plaintiff  fojr  ll^OOO.  The 
defendant  then  brought  the  case  to  this  court  for  review. 

The  plaintiff  in  error  alleges  in  this  court  that  the  district  court 
erred — Fir  it,  jn  the  instructions  given  to  the  jury  on  the  trial;  ieeond, 

iThis  case  again  in  court,  SO  Kan.  15, 1  Pac.  Rep.  30(k 


'  in  refnaing  to  give  the  instiuotions  asked  by  him ;  tliird,  in  overraliDg 
bia  motion  for  a  new  trial;  fourth,  that  the  evidence  does  not  Bustsin 
the  verdict.     We  eball  examine  these  allegationB  or  olaima  of  the 

plaintiff  in  error  in  their  order. 
*70       *1.  The  charge  given  by  theeonrt  below  to  the  jnrywas  oral, 

neither  party  aBkiog  that  the  inBtraotions  sboiUd  be  given  in 
vrriting,  and  the  record  brought  to  this  oourt  does  not  purport  to  give 
anything  more  than  the  sabstanae  of  the  oharge.  It  appears,  how- 
ever, from  the  record  as  brought  to  this  oonrt,  that  the  oharge  con- 
tained nomeroQB  particafare,  and  various  propositions  of  law.  To 
this  charge  the  defendant  took  only  one  exception,  and  that  exception 
wfts  in  the  following  words,  to-wit :  "To  which  charge  tbe  defendant 
excepted."  -  This  exception  is  clearly  not  snfficient.  Kansas  Fac.  By. 
Co.  V.  Niohol8,9  Ran.  '23tt;  Sumner  v.  Blair,  9  Ean. '521 ;  Atchison 
V.  King,  9  Kan.  "SSI;  Ferguson  v.  Graves,  12 Kan.  *89;  Wheelerv. 
Joy,  15  Kan.  *388.  The  charge  was  correct  in  its  general  scope,  and 
was  reasonably  eorrect  in  all  its  particulars.  The  only  criticism  to 
which  it  may  be  subject  is  that  it  gives  too  great  prominence  to  a  cer- 
tain matter  which  has  but  little  to  do  with  tbe  merits  of  the  case. 
Hven  if  the  exception  had  been  sufficient,  we  could  not  reverse  tbe 
judgment  beoanse  of  any  material  or  substantial  error  in  the  charge. 
Bat  tbe  exception  was  not  sufficient ;  hence  we  pass  to  tbe  next  ques- 
tion. 

2.  Tbe  defendant  requested  the  oonrt  below  to  chargu  tbe  jury 
"that  they  vere  the  exolasive  judges  of  all  qneHtions  of  fact,"  and 
"that  tho  burden  of  proof  was  apon  the  plaintiff  to  taaintain  the  is- 
snes  upon  his  side  by  a  preponderance  of  the  proof."  The  oonrt  re- 
fused to  give  these  instructions.  They  were  certainly  proper  instruc- 
tions in  the  case,  and  should  have  been  given,  unless  the  court  sub- 
stantially gave  them  in  other  instructionB.  We  think,  however,  the 
court  did  substantially  give  them  in  its  general  oharge,  and  therefore 
that  it  did  not  commit  any  material  error  in  refusing  them.  It  must 
be  remembered,  also,  that  only  thesubBtance  of  tbe  general  charge 
has  been  brought  to  this  court;  and  it  even  takes  a  very  liberal  con- 
strsotion  of  the  record  to  say  that  it  affirmatively  shows  that  even  the 
Bnbstanoe  of  all  the  oharge,  or  of  all  the  instrnctions,  of  the  oourt  be- 
low to  the  jnry,  has  been  brought  to  this  court.    Bat,  sapposing 

*71      that  all  the  charge  and  *all  the  instmotions  have  in  snbBtanoe 
been  brought  to  this  court,  gtill  '^^  caunoti  say  that  the  ooart 
below  committed  material  error. 

3.  Assuming  that  there  was  atus-  'enA  e\i4enoo  io  auatain  the  ver- 
dict of  the  jury,  we  would  then  ^  '**^  ^-^  ^\i6  oowrt  below  oettainly  did 
not  err  in  overruling  the  defenc*    ^'^  '*^    eJoff^  ^'^'^  *  ^*^  trial. 

4.  And  we  think  there  wss  *a^  x^wikA  ft-nienae  to  aaatam 
the  verdict.  Either  tbe  defer,  '  \<  V&vca^  ctmnen^iDn  mtti  tbe 
plaintiff's  wife,  or  Laura  J.  B^*,  .ft'"  ft* . vwA -miVl^^  »^^  °*>T"^^ '^■'', 
i^;  and  we  cannot  say  frol^:  >\  ^VtS-*^^  »*'^^''^*' 


w' 


^^ 
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of  the  jury,  that  she  committed  perjaty,  or  even  that  she  was  xois* 
taken.  And  it  does  not  appear  that  the  defendant  denied  having  sei- 
ual  intercourse  with  the  plaintiff's  wife  when  he  was  charged  with  it 
by  the  defendant's  wife  herself,  in  the  presence  of  Justice  Evebuhb. 

The  judgment  of  the  court  below  will  be  afi&nned. 

(All  the  justices  concurring.) 


A.  B.  Undsbhicil  and  others  v.  Elmuu  P.  Spbnobb. 

January  Term,  1881. 

Bonds:  Injunction  Bond:  Beoovery.  An  injunction  undeiiaking  was 
conditioned  "to  pay  all  costs  and  damages  which  may  be  awarded  against 
them  [the  plaintiffs]  on  Ihe  final  hearing  in  this  cause  by  the  court." 
Held,  that  the  defendant  might  recover  on  this  undertaking,  tboagh  ir- 
regular in  its  form,  the  reasonable  fees  and  charges  of  his  attorney  for  serv- 
ices in  obtaining  a  dissolution  of  the  injunction.  And/urtfier  field,  that 
actual  payment  to  the  attorney  of  these  fees  and  charges  is  not  a  condition 
precedent  to  the  recovery;  it  is  sufficient  if  the  liability  therefor  has  be- 
come fixed  and  absolute.    [Loofborow  v.  Shaffer,  29  Kan.  416.] 

Error  from  Barton  district  court. 

Action  brought  by  Spencer  against  Underbill  and  three  others, 
*72  upon  a  bond  in  the  sum  of  $175  by  them  given  in  an  ^action 
to  restrain  further  proceedings  under  an  execution  issued 
upon  a  certain  judgment  in  favor  of  the  plaintiff,  and  against  the  de- 
fendant Underbill,  as  constable,  and  his  sureties.  Trial  by  the  court, 
at  the  March  term,  1879,  and  judgment  for  the  plaintiff  for  |25 
damages  and  for  costs.     The  defendants  bring  the  case  here. 

Clayton  <6  Clayton^  for  plaintiffs  in  error. 

A.  A.  Hurd,  for  defendant  in  error. 

• 

Brewer,  J.  This  was  an  action  on  an  injunction  bond.  Two 
questions  only  are  presented.  The  bond  was  conditioned  to  "pay  all 
costs  and  damages  which  may  be  awarded  against  them  on  the  final 
hearing  in  this  cause  by  the  court."  It  appears  that  the  injunction 
was  dissolved,  but  the  terms  of  the  order  of  dissolution  are  not 
shown. 

Firsts  it  is  contended  that,  as  it  is  not  shown  that  any  damages 
were  awarded  in  the  action  in  which  the  bond  was  given,  none  can 
be  recovered,  the  liability  of  sureties  being  limited  to  the  express 
terms  of  the  contract.  The  bond  was  given  under  section  342  of  the 
Code,  which  requires  the  party  obtaining  an  injunction  order  to  give 
an  undertaking  **to  secure  to  the  party  injured  the  damages  he  maj 
sustain,  if  it  be  finally  decided  that  the  injunction  ought  not  to  have 
been  granted."     If  the  language  of  the  bond  or  undertaking  had  fol- 
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lowed  the  statute,  there  would  be  po  doubt  as  to  the  liability.  But 
it  must  be  presumed  to  have  been  under  that  statute,  as  there  is  none 
other  applioable;  and  the  plaintiff  brought  and  obtained,  by  means 
of  such  bond,  the  injunction.  Even  a  void  bond  has  been  enforced 
against  the  obligors  when  they  have  received  the  full  benefit  thereof; 
and  this,  upon  the  doctrine  of  estoppel.  Daniels  v.  Tearney,  11  Be- 
porter,  113,  (U.  S.  Sup.  Ct.)  In  that  case  it  appeared  that  the  bond 
was  given  in  compliance  with  a  statute  of  Virginia  made  to  aid  in  the 

insurrectionary  movements  of  1861.  The  bond  was  therefore 
*78       *under  an  unconstitutional  statute,  and  void.     But  inasmuch 

as  the  prinoipal  in  the  bond  had,  by  means  thereof,  obtained 
all  the  benefits  attempted  to  be  conferred  by  such  statute,  it  was  held 
that  the  obligors  were  estopped  to  deny  its  validity.  Now,  the  prin- 
cipal in  this  undertaking  obtained,  by  means  thereof,  the  restraining 
order.  Can  the  obligors  thereafter  say  that  this  bond  was  outside 
the  statute,  that  the  restraining  order  was  improperly  issued  thereon, 
and  that  they  are  not  bound  for  all  damages  sustained  by  the  defend- 
ant ?  Again,  what  is  meant  by  the  words,  ''in  this  cause"  as  they  ap- 
pear* in  the  bond?  Technically,  doubtless  they  refer  to  the  particular 
action  in  which  the  bond  is  giten.  But  the  damages  which  flow  from 
an  injunction  order  are  sustained  after  the  suit  is  commenced  and 
order  made.  They  are  not  strictly  assessable  in  that  action,  but  only 
in  a  subsequent  suit.  And  that  suit  is  simply  on  the  bond  for  dam- 
ages. It  is  an  independent  action,  but  an  outgrowth  of  and  founded 
upon  the  injunction  action.  Were  the  parties  trifling  when  they  gave 
this  undertaking?  Did  they  mean  to  assume  no  liability  save  that 
of  costs,  or  did  they  refer  to  the  final  hearing  and  adjustment  of  rights 
and  obligations  between  the  parties  founded  upon  this  injunction 
order?  They  speak  of  "final  hearing."  They  say  "cause,"  not  "case" 
or  "action."  Is  not  "cause"  here  used  as  equivalent  to  "controversy," 
as  referring  to  substance  rather  than  form?  We  think  the  action 
maintainable. 

The  other  question  is  whether  the  defendant  in  the  injunction  suit 
can  recover  the  fees  of  his  attorney  for  services  in  obtaining  a  disso- 
lution of  the  injunction  before  he  has  paid  them.  In  this  case  the 
amount  was  agreed  upon  and  the  sum  was  reasonable.  The  defend- 
ant's Uability  was  absolute,  but  the  fees  had  not  in  fact  been  paid. 
With  perhaps  the  single  exception  of  California,  the  authorities  agree 
that  if  the  liability  is  fixed  and  absol^*^  it  IB  enouRh ;  payment  is  not 
an  essential  prerequisite.     Garrett  ^  t'naati,  18  A\a.  844;  Miller  v. 

Garrett,  86  Ala.  96;  McRae  y7  •  ^  %rx  1^^«^-  *^^^-  ^^^ '  Brown 
*74      V.  Jones,  5  Nev.  874;  Nobi     >  "^^  ,  ^bV4,  ^8  Ohio  Bt.  •264;  a 

High,Inj.l685;  Shultev  ^    ^    ^^l  8 ^ete.(Ky.)M;  Steele 
V.  Thatcher,  66  lU.  357.  *  ^     rt^    •        " 

There  being  no  other  goestfoQ       ^\o^  '^<^^'^  ^uAtfaient  NfiH  be 

affirmed.  .v    ^         ,  0*^ 

(All '  the  justices  oon&umng.j 


/ 
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Mabun  Allen  v.  Hbnbt  Ebubobb  and  otliero. 

January  Term,  188L 

« 

Case  Made:  Anthentloation.  The  ceitiSoate  of  the  Judge  to  a  case  made 
should  show  affirmatively  that  he  has  settled  it.  And  where  his  certifi- 
cate reads,  "I  don't  know  as  it  would  be  just  to  say  that  this  paper  is 
settled  and  signed  for  what  appears  upon  its  face/'  and  there  is  nothing 
in  the  further  portion  of  the  certificate  to  show  that  the  ]udge  has  ap- 
proved and  settled  the  case  as  a  case  made,  heldf  that  it  is  not  jiroperlj 
authenticated;  and  this,  notwithstanding  he  certifies  that  a  certain  report 
and  the  judgment  are  correctly  copied  in  it«^ 

Error  from  Ellis  district  court. 

Action  brought  by  Allen  against  Henry  Erneger  and  Fred.  Erue- 
ger,  partners  as  Erueger  Bros.,  to  recover  a  balance  of  $401.55,  al- 
leged to  be  due  on  an  account.  Trial  at  the  adjourned  November 
term,  1879,  of  the  district  court,  and  judgment  for  defendants.  The 
plaintiff  brings  the  case  here. 

W.  P,  Montgomery^  for  plaintiff  in  error. 

Nettia  d  Reeder,  for  defendants  in  error* 

Bbbweb,  J.  The  sufficiency  of  the  record  presented  for  our  exam- 
ination is  challenged  by  defendants  in  error,  and  this  cballenj^e  we 
are  constrained  to  hold  must  be  sustained.  The  case  was  tried  by  a 
referee,  and  no  bill  of  exceptions  was  preserved.  A  motion  to  con- 
firm his  report  was,  with  some  modifications,  sustained.  The 
*75  plaintiff  in  error  attempted  to  ^prepare  a  case  made,  but  the 
certificate  of  the  judge  shows  that  it  was  nev^r  settled  and  al- 
lowed by  him.  The  certificate  commences :  "I  don't  know  as  it 
would  be  just  to  say  that  this  paper  is  settled  and  signed  for  what 
appears  upon  its  face."  He  then  proceeds  to  state  certain  facts  that 
transpired  in  the  case;  says  that  the  testimony  as  prepared  and  pre- 
sented to  him  is  not  true ;  and  nowhere  allows  the  record  presented 
as  a  case  made.  He  says  that  the  testimony  taken  before  the  referee 
was  reduced  to  writing,  and  returned  into  court,  and  that  he  bad 
suggested  to  counsel  that  it  ought  to  be  set  out  in  the  case  made; 
but  it  was  not  so  set  out,  and  has  never  received  his  approval.  To 
this  case  made  is  attached  that  which  the  clerk  certifies  was  the  tes- 
timony, but  the  clerk  cannot  make  a  case.  That  which  is  to  become 
a  part  of  the  case  made  must  be  presented  to  and  approved  by  the 
judge.  Neither  clerk  nor  counsel  can  settle  a  case.  And  when  the 
judge  signs  and  allows  it,  the  record  must  be  complete  and  perfect. 
Atchison  &  N.  B.  Go.  v.  Wagner,  19  Ean.  335;  Missouri  &  E.  Transp. 
Co.  V.  Palmer,  Id.  471;  Shumaker  v.  O'Brien,  Id.  476;  Winstead  v. 

■  • 

iSee  notes  to  Missouri,  K.  &  T.  R.  Co.  v.  Fort  Scott,  16  Kan.  H35;  Ingeraoll  ?.  Yates, 
21  Kan.  «90. 
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Standiford,  21  Kan.  *270;  Hodgden  v.  Ellsworth  Co.,  10  Kan.  *637. 
Probably,  also,  Qpon  the  teetitnony  whioh  follows  the  signaiare  of 
the  judge,  the  rnling  of  the  distriot  coart  would  have  to  be  affirmed. 
The  only  question  which  could  be  considered  would  be  whether  the 
judgment  was  against  the  evidence;  and,  where  that  is  conflicting, 
the  ruling  of  the  trial  court  must  always  be  sustained. 

But  for  the  reasons  first  stated  the  judgment  must  be  afiSrmed. 

(All  the  justices  concurring.) 


*76      *B.  A.  HuKti  Treasurer,  etc.,  and  others  v.  Alexakdbr  Ham* 

ILTON  and  others, 

January  Term,  1881. 

1.  Bridge  Bonds ;  Iiimit  of  Levy  of  Taxes  in  Detached  Territory.  An 
election  was  held  in  the  township  of  Neosho  Falls,  under  the  provisions 
of  chapter  33,  Laws  1870,  on  April  21,  1870,  to  obtain  the  consent  of  the 
voters  to  issue  bonds  for  the  purpose  of  building  a  bridge.  The  notice  of 
the  election,  and  the  ballots  us^  thereat,  showed  the  proposition  to  be 
whether  the  township  should  issue  bonds  in  an  amount  not  to  exceed  ten 
per  cent,  of  the  assessed  valuation  of  the  township.  The  taxable  property 
of  the  township  was  8130,000,  as  shown  by  the  assessment  of  1869,  and 
$203,000  by  the  assessment  of  1870,  which  was  in  progress  at  the  time  of 
the  election,  but  not  completed  under  the  law  until  in  July,  1870,  and 
after  the  issuance  of  the  bonds  voted  for.  Held,  that  the  valuation  shown 
by  the  assessment  roll  of  1869  controlled,  and  the  issue  of  bonds  author- 
ized by  the  vote  of  the  electors  was  limited  to  $13,000.^ 

2. :  Iden  of  Bonds.    Under  the  provisions  of  chapter  142,  Laws 

1878,  only  the  bonds  legally  authorized  and  issued  by  a  vote  of  the  elect- 
ors of  a  township  are  a  lien  on  the  territory  detached  from  the  township 
after  the  bonds  are  authorized  and  Issued;  and  where  there  is  an  ex- 
cessive or  overissue  of  bonds  before  the  division  of  the  township,  the  de- 
tached territory  is  not  liable  for  any  portion  of  the  bonds  issued  in  ex- 
cess of  the  authority  conferred  on  the  township  officials  by  the  vote  of  the 
electors. 

Error  from  Woodson  district  court. 

Action  brought  by  Hamilton,  for  himself  and  others,  against  Hurt, 
as  treasurer  of  Woodson  county,  and  the  township  of  Neosho  Falls, 
to  enjoin  the  collection  of  a  certain  tax.  Trial  by  the  court,  upon  an 
agreed  statement  of  facts,  at  the  June  term,  1880,  and  judgment  for 
the  plaintiffs. 

'See  Turner  v.  Woodson  Co.,  27. Kan.  316;  also  Lewis  v.  Bourbon  Co.,  12  Kan.  140, 
Endnote. 
'  FoT  ibe  genevml  MibJ^ol,  «to* Whelen's  AppeHl,'  (PaO  1  AU.  Sep#  109,  and^note.         • 
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H.  D.  Dickon  and  Orav€i  d.  ManchesUr^  for  pUintiffls  in  error. 
.  W.  U.  Slavens  and  Catea  db  Keplinger,  for  defendant^  ia  lomnr. 

*77  *HoRTON,  0.  J.  This  was  an  action  brought  in  the  distriot 
court  of  Woodson  county,  by  Alexander  Hamilton,  appearing 
for  himself  and  others,  to  enjoin  the  collection  of  a  tax  levied  for  the 
purpose  of  paying  certain  bridge  bonds.  The  issues  were  submitted 
to  the  court  upon  the  following  agreed  statement  of  facts : 

"(1)  The  plaintiff  Alexander  Hamilton  is  a  citizen  of  said  county,  and  the 
owner  of  the  real  estate  of  which  he  is  in  the  petition  alleged  to  be  the  owner. 

'*(2)  That  defendant  B.  A.  Hurt  is  treasurer  of  said  county,  and  the  tax- 
rolls  thereof  for  the  year  1879  are  in  his  hands  for  the  collection  of  the  taxes 
appearing  thereon;  that  said  tax-rolls  contain  a  tax  of  twelve  and  one-half 
mills  on  each  one  hundred  dollars  of  valuation  against  the  said  lands  of  the 
plaintiff;  that  said  tax  was  levied  by  the  officers  of  said  Neosho  Falls  town- 
ship to  pay  the  interest,  and  create  a  sinking  fund  for  the  final  payment,  of 
certain  bonds  issued  by  the  said  township  in  the  month  of  July,  1870,  to  Mills 
&  Smith,  of  Topeka,  Kansas,  for  the  purpose  of  constructing  a  bridge  across 
the  Neosho  river  in  said  township;  that  said  bonds  were  issued  under  an  act 
entitled  < An  act  to  authorize  municipal  townships  to  issue  bonds,'  being  chap- 
ter 33  of  the  Laws  of  1870,  state  of  Kansas. 

*'(3)  That  said  bridge  was  constructed  by  Mills  &  Smith,  and  said  bonds 
were  issued  and  delivered  by  said  township  directlyto  the  said  Mills  &  Smith 
in  payment  therefor,  according  to  agreement  between  them  and  said  town- 
ship. 

"(4)  That  at  the  time  of  the  building  of  said  bridge,  and  at  the  time  of  the 
issuing  and  delivering  of  the  bonds,  as  aforesaid,  the  said  real  estate  of  the 
plaintiff  formed  a  pai^  of  the  said  township  of  Neosho  Falls,  and  had  formed 
such  part  of  said  township  during  the  year  1868,  and  continued  to  form  such 
part  thereof  continuously  there^ifter  until  April  21,  1871;  that  on  the  said 
twenty-first  day  of  April,  1871,  the  said  real  estate  belonging  to  the  plaintiff 
as  aforesaid,  togetlier  w^ith  a  large  tract  of  other  real  estate,  was  detached 
from  said  township  of  Keosho  Falls,  and  with  other  territory  was  formed 
into  another  township,  to- wit,  the  township  of  Everett. 

"  (5)  That  the  bridge  for  the  payment  of  which  the  bonds  were  issued  has 
been  ever  since  its  construction,  and  is  uow,  within  the  said  townsliip  of 

Neosho  Falls  as  it  now  exists. 
*78  *"(6)  That,  except  as  hereinafter  stated,  the  bonds  were  issued  by  the 
township  of  Neosho  Falls  in  pursuance  of  a  vote  of  tiie  electors  of  said 
township  authorizing  the  same,  given  at  an  election  held  therein  on  the 
twenty-first  day  of  April,  1870,  in  pursuance,  except  as  herein  stated,  of  tbe 
provisions  of  an  act  entitled,  'An  act  to  authorize  municipal  townships  to 
issue  bonds,'  approved  March  20,  1870,  being  chapter  33  of  the  Laws  of  1870 
of  the  state  of  Kansas. 

*'  (7)  That  the  amount  of  the  bonds  so  issued  as  aforesaid  was  twenty-three 
thousand  dollars;  that  at  the  time  of  voting  for  said  bonds  the  taxable  prop- 
erty of  Neosho  Falls  township  was  one  hundred  and  thirty  thousand  dollars, 
($130,000,)  as  shown  by  the  assessment  of  1869,  and  the  value  of  said  prop- 
erty was  two  hundred  and  three  thousand  dollars,  (920^,000,)  as  shown  by 
the  assessment  of  1870. 

''(8)  That  said  bonds  are  now  outstanding  and  unpaid,  and  in  the  hands  of 
innocent  holders,  for  value;  that  in  the  United  States  circuit  court  for  the  dis- 
trict of  Kansas,  in  an  action  therein  pending  wherein  one  G.  A.  Miller,  a 
bolder  of  a  portion  of  said  bonds,  was  plaintiff,  and  said  Nooahio  ITaUs  town* 
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Bhip  was  defendant,  and  wherein  the  validity  or  invaliditj  of  said,  bonds,  by 
reason  o^  ^n  overissue  of  said  bonds  over  and  above  the  amount  limited  by 
said  act,  was  litigated,  the  bonds  were  in  said  action,  on  the  seventh  day  of 
December,  1875.  adjudged  to  be  valid;  that  said  bridge  was  completed  before 
the  said  real  estate  belonging  to  the  said  plaintiff  was  detached  from  the  town- 
ship of  Keosho  FaUs. 

"(9)  That  the  said  levy  is  the  same  in  amount  as  is  levied  on  all  the  prop- 
erty within  the  said  township  of  Neosho  .Falls  as  it  now  exists,  and  is  not  un- 
reasonable or  excessive. 

''(10)  That  the  notice  of  the  election  under  which  said  bonds  were  issued, 
and  the  ballots  used  thereat,  showed  the  proposition  submitted  to  be  whether 
or  not  Keoaho  Falls  township  should  issue  bonds  in  an  amount  not  to  exceed 
ten  per  cent,  of  the  assessed  valuation  of  the  township,  and  no  definite  amount 
of  bonds  was  specified  either  in  said  notice  or  ballots ;  that  since  the  said  lands 
were  detached  from  said  Neosho  Falls  township  neither  the  said  township  of 
Everett,  nor  the  owners  of  the  said  detached  lands,  have  ever  voluntarily  paid 
any  taxes  levied  on  said  lands  to  pay  the  interest  on  said  bonds,  or  to  create 
a  sinking  fund  for  the  final  redemption  of  said  bonds. 

**(11)  The  said  bridge  was  in  1870  made  a  toll  bridge,  and  remained  so 
*79  until  the  summer  of  1873,  and  the  said  township  *of  Neosho  Falls  col- 
lected large  sums  as  tolls,  from  which  the  plaintiff  or  other  owners  of 
said  detached  lands  never  derived  any  benefit,  except  that  all  of  said  moneys 
so  received  were,  after  defraying  the  expenses  of  maintaining  said  bridge,  ap- 
plied to  the  payment  of  the  interest  on  said  bonds." 

At  the  June  term  of  the  court  of  1880,  upon  the  agreed  facts,  the 
eoart  found  that  only  thirteen  thousand  dollars  of  the  twenty-three 
thousand  dollars  of  bonds  were  legally  authorized  and  issued  by  a 
vote  of  the  electors  of  Neosho  Falls  township,  and  f nrther  found  that 
the  real  estate  belonging  to  the  plaintiff  Alexander  Hamilton,  from 
the  year  18d8  continuously  nntil  Apnl  21,  1871,  was  a  part  of  the 
township  of  Neosho  FaUs,  and  only  liable  to  be  taxed  for  its  propor- 
tionate part  of  the  principal  and  interest  of  thirteen  thousand  dollars 
of  the  bonds.  Judgment  was  entered  that  the  temporary  injunction 
granted  on  December  36,  1879,  be  dissolved,  so  far  as  the  same  ap- 
plied to  the  real  estate  described  in  the  petition,  to  so  much  of  the 
levy  as  was  the  proper  and  due  proportion  of  the  principal  and  inter- 
est of  $13,000  of  the  bonds,  viz.,  the  sum  of  seven  mills  on  each  one 
hundred  dollars  of  valuation  thereof,  and  that  the  temporary  injunc- 
tion be  made  perpetual,  so  far  as  the  same  related  to  the  remainder 
of  the  levy,  to-wit,  the  sum  of  five  and  one-half  mills  on  each  one 
hundred  dollars  of  valuation  thereof. 

Counsel  for  plaintiff  in  error  contend  that,  as  the  whole  $23,000 
of  the  bridge  bonds  is  collectible,  within  the  decisions  of  the  United 
States  courts,  (Miller  v.  Neosho  Falls  Tp.,  XJ.  S.  Gt.  Gt.,  D.  Kansas; 
Marcy  v.  Township  of  Oswego,  92  U.  8.  637;  Town  of  Orleans  v. 
Piatt,  7  Reporter  737,)  so  far  as  Neosho  Falls  township  is  concerned, 
it  follows  that  they  were  "legally  authorized  and  issued  by  a  vote  of  the 
electors"  of  the  township;  and  therefore  that  the  territory  detached 
from  Neosho  Falla  township  on  April  21,  1871,  is  liable  for  its  pro- 
portionate share  of  the  principal. and  interest  of  all  ther  bonds,  under 
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the  terms  of  chapter  142  Laws  1873.    The  aigameni  ia  plansiUe, 

but  unsound  in  this :  the  decisions  of  the  United  States  coarts  affirm- 
ing the  validity  of  these  bonds,  and  others  of  like  class,  in  the 
*80  hands  of  honafde  'holders,  do  not  rest  upon  the  theory  that 
the  bonds  were  "legally  authorized  and  issued"  in  aocordance 
with  a  vote  of  the  electors,  but,  although  issued  in  disregard  of  the 
terms  of  submission,  and  against  the  express  prohibition  of  the  stat- 
ute, the  recitals  in  the  bonds,  that  the  requirements  of  the  legislative 
act  have  been  complied  with,  are  conclusive.  This,  on  the  ground 
that  the  existence  of  sufficient  taxable  property  in  the  township  to 
warrant  the  issue  was,  by  the  statute,  referred  to  the  inquiry  and  de- 
termination of  the  officers  of  the  township ;  and,  as  they  were  all  de- 
termined before  the  bonds  came  into  the  hands  of  innocent  holders, 
the  pprchasers  were  not  bound  to  look  beyond  the  act  of  the  legisla- 
ture, and  the  recitals  which  the  bonds  contained.  These  decisions 
go  to  the  extent  that,  if  there  exists  any  authority  whatever  to  issue 
such  bonds,  no  restrictions,  limitations,  or  conditions  imposed  by  the 
legislature  in  the  exercise  of  that  authority  can  be  ma..e  effectual,  if 
they  be  disregarded  by  the  officers  of  the  townships,  and  such  bonds 
reach  the  hands  of  innocent  holders.  Where  territory  is  detached 
from  a  township,  the  statute  of  1873  makes  only  those  bonds  a  lien 
on  the  detached  territory  which  'have  been  legally  authorized  and  is- 
sued by  a  vote  of  the  electors.  The  assessment  roll  of  1869  showed 
that  the  assessed  valuation  of  Neosho  Falls  township  was  $130,000. 
If  the  issue  of  bonds  was  limited  to  such  valuation,  then  the  officers 
of  the  township  were  authorized  to  issue  only  $13,000  of  bonds,  un- 
der the  provisions  of  chapter  33,  Laws  1870;  and  all  the  bonds  in 
excess  were  an  overissue,  and  wholly  unauthorized  by  the  vote  of  the 
electors.  If  this  be  true,  then  the  detached  territory  is  not  liable  for 
any  bonds  but  the  $13,000. 

Counsel  here  intervene,  and  say  that,  conceding  the  separated  ter- 
ritory is  not  liable  for  its  share  of  the  whole  $28,000  of  bonds,  yet, 
under  the  proposition  submitted  to  the  voters,  the  officers  ought  to 
have  taken  the  assessment  of  1870,  which  valded  the  taxable  property 
of  the  township  at  $208,000,  as  a  guide,  and  therefore  $20,300  of  the 
bonds  were  duly  authorized,  and  the  territory  separated  in  1871  is 
liable  for  its  portion  of  that  amount  of  the  bonded  indebted- 
"^81  ness.  Not  so.  *The  vote  was  taken  April  21,  1870.  The 
proposition  to  the  electors  limited  the  issue  to  an  amount  not 
to  exceed  ten  per  cent,  of  the  assessed  valuation  of  the  township.  At 
that  time  the  known  valuation  of  the  taxable  property  was  $180,000 
by  the  last  assessment.  It  was,  also,  doubtlessly  within  the  general 
knowledge  of  the  parties  submitting  the  proposition  and  the  electors, 
that  the  assessed  valuation  had  not  decreased  since  1869.  The  amount 
of  bonds  to  be  issued  upon  that  valuation  ooold  be  definitely  ascer- 
tained. If  the  assessment  of  1870  was  to  determine  the  amoont  of 
the  issue,  the  officers  had  no  positive  standard  of  valnation  to  act 
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npon;  tbey  were  authorized  to  act  in  the  dark.  The  assessment  for 
that  year  was  in  progress  on  the  election,  but  not  completed  until  after 
the  bonds  were  issued.  The  county  board  of  equalization  of  Woodson 
county,  under  the  law  then  in  force,  could  not  meet  till  the  first  Mon- 
day of  July ;  yet  the  bonds  were  issued  July  let.  Furthermore,  the 
language  of  the  proposition  was  not  to  direct  the  township  officers  to 
issue  an  amount  of  bonds  not  greater  than  ten  per  cent,  of  the  then 
taxable  property  of  the  township,  but  was  limited  to  ten  per  cent,  of 
the  assessed  valuation  of  the  township.  Then  there  existed  no  assessed 
valuation  at  all  applicable,  but  the  previous  assessu^ent  of  1869.  In 
our  opinion,  the  district  court  committed  no  error  in  holding  that  the 
voters  intended  to  limit  the  amount  of  the  issue  of  bonds  to  ten  per 
cent,  of  the  valuation  of  the  taxable  property  of  the  township,  as  evi- 
denced by  the  assessment  roll  of  1869,  and  that  the  liability  of  the 
detached  property  was  confined  to  its  proportionate  share  of  the  $13- 
000  of  bonds,  and  interest  due  thereon.  The  overissue  of  $10,000 
was  not,  it  seems  to  us,  authorized  by  the  vote  of  the  electors,  and  was 
issued  and  placed  upon  the  market  in  such  a  manner  as  to  reach  the 
hands  of  innocent  holders,  in  total  disregard  of  the  limitation  imposed 
by  the  electors.  The  action  of  the  township  officials  in  the  issuance 
of  the  bonds  in  controversy  is  a  good  illastration  of  the  evil  effects' of 
construing  propositions  like  the  one  submitted  April  31, 1870, 
*82  BO  as  to  permit  the  officials  to  merely  *guess  as  to  the  amount 
of  the  taxable  property  from  which  to  compute  the  amount  of 
bonds  to  be  issued,  rather  than  to  confine  them  to  the  strict  letter  of 
the  proposition,  and  thereby  have  some  fixed  standard,  like  a  previous 
assessed  valuation,  to  direct  them  in  the  exercise  of  their  authority. 
Here,  $23,000  of  bonds  were  issued.  Neither  the  assessment  rolls  of 
1869  nor  1870  warranted  such  an  amount.  The  officials,  anxious  to 
construe  the  proposition  liberally,  satisfied  their  consciences,  we  sup- 
pose, of  the  legality  of  their  proceedings,  by  guessing  that  as  the  as- 
sessment of  1870,  while  being  taken  in  May  and  June,  was  $208,000, 
in  July  it  might  be  $230,000 ;  and  as  the  bonds  were  issued  on  the  lat- 
ter date,  the  vote  was  for  $23,000,  and  not  for  a  less  sum.  No  such 
elastic  construction  ought  to  be  given  to  the  proposition  submitted,  if  a 
more  specific  and  limited  one  is  reasonable.*  We  think  the  construc- 
tion of  the  district  court  both  reasonable  and  more  in  aecordanee  with 
the  intent  of  the  submission. 

The  writer  is  not  satisfied  with  the  correctness  or  logic  of  the  rea- 
sons advanced  by  the  majority  of  the  members  of  the  supreme  court 
of  the  United  8t(^tes  in  the  decisions  referred  to,  and  believes  the  rights 
and  interests  of  all  parties,  property  owners  and  honest  bond  dealers, 
would  be  more  justly  conserved  if  it  had  been  decided  by  the  supreme 
legal  tribunal  of  the  land  that  purchasers,  before  buying  such  bonds, 
are  bound,  at  their  peril,  to  ascertain  from  the  public  records  the 
amount  of  the  issue  of  the  bonds,  and  the  value  of  the  taxable  property 
within  the  township. 
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The  other  questions  in  this  case  are  disposed  of  under  the  decisions 
in  Sedgwick  Go.  v.  Banker,  16  Ean.  498,  and  Chandler  y*  Bejnoldsy 
19  Kan.  249. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


*83  *Frink  Wilson  and  others  v.  0.  O.  Mbaits. 

January  Term,  1881. 

1.  Judgment:  Parties:  Verdict.    Where  the  petition  alleges  tiiat  the  plain- 

tiff advanced  fifteen  hundred  dollars  to  F.  and  J.,  the  two  defendants,  to 
invest  in  the  purchase  of  hogs  to  be  thereafter  so^d  for  the  joint  profit  of 
plaintiff  and  defendants,  and  demands  judgment  for  said  sum  and  one- 
half  of  the  profits  of  the  investment,  and  a  general  verdict  for  nine  hun- 
dred dollars  is  returned  for  the  plaintiff,  a  judgment  maj  properly  be  en- 
tered thereon  against  both  defendants. 

2.  -: :  Interest,  Excluded.    Where  the  jury  find  fbr  the  plaintiff  in  the 

sum  of  nine  hundred  dollars,  with  interest  from  March  6, 1879,  the  inte^ 
est  must  be  omitted  in  the  rendition  of  the  judgment. 

Error  from  Cloud  district  court. 

Action  brought  by  Means  against  Wilson  and  another,  to  recover 
for  money  advanced  to  be  invested  in  bogs,  and  for  his  share  of  the 
profits  of  such  investment.  Trial  at  the  August  term,  1880,  of  the 
district  court,  and  verdict  and  judgment  for  the  plaintiff.  The  de- 
fendants bring  the  case  here. 

F,  W.  SturgeSf  for  plaintiffs  in  error. 

L.  J,  Crana,  Theo.  Laing,  and  Everest  dt  Waggener,  for  defendant 
in  error. 

HoBTON,  C.  J.    The  verdict  of  the  jury  in  this  case  is  as  follows, 

(court  and  title  omitted :) 

'*  We,  the  jury  impaneled  and  sworn  in  the  above-entitled  case,  do  upon  our 
oaths  find  for  plaintiff  nine  hundred  dollars,  with  interest  from  March  6, 1879. 

"Henry  Decker,  Foreman.** 

The  objection  is  made  that  the  court  could  not  know  from  the  ver* 
diet  against  whom  to  rende):  judgment ;  that,  under  the  instructions, 
the  jury  ought  to  have  stated  in  the  verdict  whether  they  found  against 
one  or  both  defendants.  The  objection  is  not  well  taken.  The  ver- 
dict is  a  general  finding  against  both  defendants,  as  much  so 
*84  as  if  the  jury  had  spe^cifically  named  Frank  Wilson  and  Jesse 
H.  Wilson.  All  the  issues  between  the  parties  were  passed 
upon,  and  in  view  of  the  pleadings  and  verdict  a  judgment  might 
properly  be  entered. 
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Exception  is  also  taken  to  the  judgment  on  the  ground  that  it  is 
for  a  mneh  larger  amount  than  authorized  bj  the  verdict.  The  point 
18  well  taken.  The  jury  failed  to  compute  the  interest,  or  to  specify 
any  rate  of  interest,  in  the  verdict;  therefore  the  court  could  not  take 
the  interest  into  consideration,  in  rendering  judgment.  The  case 
eomes  clearly  within  the  rule  announced  in  Educational  Ass'n  v. 
Hitchcock,  4  Kan.  *86.  Where  the  interest  is  not  stated  in  the  Ver- 
dict, the  court  cannot  tell  'with  certainty  the  rate  intended  by  the 
jury,  and  in  such  cases  it  would  be  necessary,  in  order  to  determine 
the  interest,  to  look  back  to  the  petition,  or  some  other  pleading. 
Such  a  procedure  is  not  allowable.  If  the  interest  is  computed  and 
included  by  the  jury  in  the  verdict,  (which  is  the  better  way,)  or  if 
the  rate  of  interest  is  specified,  and  the  date  from  which  and  to  which 
the  damages  are  to  draw  interest,  the  amount  assessed  by  the  jury 
may  be  calculated  with  absolute  certainty  from  the  face  of  the  verdict, 
and  the  court  may  include  the  interest  in  the  judgment.  While  the 
statute  prescribes  that  the  legal  rate  of  interest  is  seven  per  cent,  in 
the  absence  of  any  contract,  yet  parties  may  contract  for  any  rate  of 
interest,  not  higher  than  twelve  per  cent.  Many  notes,  bonds,  and 
other  obligations  sued  on  bear  interest  at  rates  different  from  seven 
per  cent.  Therefore,  to  omit  the  rate  of  interest  in  a  verdict  assess- 
ing damages  renders  any  attempted  calculation  of  interest  uncertain, 
and  leaves  the  court  with  no  other  alternative  than  to  reject  interest 
in  the  rendition  of  the  judgment.  In  the  case  of  Atchison  v.  Byrnes, 
22  £an.  *66,  the  rate  of  interest  was  specifically  stated;  and  hence 
the  interest  was  properly  included  in  the  judgment.  We  do  not  pur- 
pose to  extend  in  any  way  the  rule  set  forth  in  Educational  Ass'n  v. 
Hitchcock,  supra,  but  cases  that  fall  within  that  decision  will  be 
controlled  by  it.  Courts  ought  not  to  accept  informal  or  in- 
*85  ^complete  verdicts,  but  ought  always  to  require  them  to  be 
definite  and  certain  in  their  terms. 

The  judgment  will  be  so  modified  that  the  amount  shall  be  nine 
hundred  dollars  only.  The  words  *Vith  interest  from  March  6, 1879, '' 
must  be  omitted.  The  costs  in  this  court  will  be  divided,  and  the 
eanse  remanded  for  the  judgment  to  be  modified  as  herein  directed. 

(All  the  justices  concurring.) 
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Emporia.  Nat.  Bank  v.  Boabd  of  Goii*b8  of  Lyon  Co. 

January  Tenn,  1881» 

Supreme  Cotirt :  Questions  Consideored :  Motion  and  Demurrer.  Where 
•  the  defendant  moyes  the  court  to  strike  out  certain  portions  of  the  plain- 
tiff's petition,  and  to  require  the  plaintiff  to  make  his  petition  more  defi- 
nite and  certain  in  certain  particulars,  and  the  court  overrules  the  motion* 
f^nd  the  defendant  then  demurs  to  the  plaintiff's  petition  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  actiou,  and 
the  court  overrules  the  demurrer,  and  the  defendant  then  brings  the  case 
to  the  supreme  court  for  review,  Tiddf  that  the  supreme  court  will  not 
consider  the  ruling  of  the  court  below  upon  the  motion  any  further  than 
is  necessary  to  see  how  far  such  ruling  was  involved  in  or  might  have 
affected  the  ruling  of  the  court  below  upon  the  demurrer;  and  if  such  rul- 
ing upon  the  motion  did  not  in  any  manner  affect  the  ruling  of  the  court 
below  upon  the  demurrer,  or  if  a  rightful  ruling  upon  the  motion  would 
not  have  required  a  different  ruling  upon  the  demurrer  from  that  in  fact 
made  by  the  court  below,  then  no  reversal  of  the  order  of  the  court  be- 
low overruling  the  demurrer  can  be  ordered  by  the  supreme  court,  where 
no  reason  for  such  a  reversal  exists  except  that  the  court  below  may  ba?e 
erred  in  its  ruUing  upon  themotion.    [Ludes  v.  Hood,  29 Kan.  49.] 

Error  from  Lyon  district  court. 

Action  brought  by  the  board  of  commissioners  of  Lyon  county 

against  the  Emporia  National  Bank  and  others,  to  recover  cer- 
*86      tain  damages.     *Tb6  amended  petition  alleges,  in  substance, 

that— 

During  the  year  1878,  the  defendants  D.  S.  Gilmore,  I.  A.  Taylor,  and  L. 
A.  Wood  were  the  county  commissioners  of  the  county  of  Lyon,  in  the  state 
of  Kansas,  and  were  acting  as  such  during  that  year;  that  during  said  year 
the  county  aforesaid  was  &e  owner  and  holder  of  certain  railroad  stock  of  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  to  the  amount  of  $200,000; 
that  during  said  year  the  defendants  D.  S.  Qilmore,  I.  A.  Taylor,  L.  A.  Wood. 
P.  B.  Plumb,  Calvin  Hood,  and  the  Emporia  National  Bank  entered  into  an 
arrangement,  understanding,  and  conspiracy  among  themselves,  and  with 
divers  persons  to  this  plaintiff  unknown,  to  sell  and  convert  said  stock,  and 
then  appropriate  a  portion  of  the  money  which  should  be  received  for  the  sale 
and  conversion  thereof  to  their  own  use,  and  to  defraud  the  plaintiff  of  the 
same,  and  to  purchase,  with  a  portion  of  the  money  arising  from  the  sale  and 
conversion  of  said  stodc,  certain  of  the  bonds  which  had  been  executed  by  the 
plaintiff,  and  were  then  outstanding  and  unpaid,  upon  such  terms  and  in 
such  a  manner,  and  then  turn  over  a  portion  of  the  bonds  so  purchased  to  the 
plaintiff  at  such  figures  and  price  therefor  as  would  enable  the  defendants  to 
realize  for  themselves  profits  on  the  bonds  so  to  be  bought  and  turned  over  to 
the  plaintiff,  which  said  profits  so  to  be  realized  were  to  be  by  the  defendants 
withheld  from  the  plaintiff,  and  to  be  by  them  appropriated  to  their  own  use; 
and  to  further  so  manage  and  conduct  the  business  of  selling  and  converting 
said  railroad  stock,  and  purchasing  said  bonds  with  the  proceeds  of  the  sale  of 
the  stock,  as  to  realize  for  themselves  certain  accumulating  interest  on  the 
bonds  aforesaid;  that  in  pursuance  of  the  agreement,  and  for  the  purpose  of 
carrying  the  same  into  execution,  and  with  the  intent  to  cheat  and  defraud 
the  plaintiff  out  of  a  large  sum  of  money  and  property,  the  defendants,  on  or 
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about  the  thirteenth  day  of  July;  1878»  took  posseasiout  actual  control,  and 
custody  of  the  oertiQcates  of  said  stock,  which  had  been  by  the  Atchison,  To- 
peka  &  Santa  Fe  Railroad  Company  issued  and  delivered  to  the  plaintiff;  that 
the  amount  of  such  railroad  stock,  and  the  certificates  therefor,  so  obtained 
by  the  defendants,  is  in  the  aggregate  two  hundred  thousand  dollars;  that, 
after  the  defendants  had  obtained  possession  of  the  stock  and  certificates  afore- 
said, they,  in  pursuance  of  the  agreement,  understanding,  and  con- 
*87  *spiracy  aforesaid,  and  for  the  purpose  of  compassing  the  ends  thereof, 
and  to  enable  them  to  cheat  and  defraud  the  plaintiff  of  its  money  and 
property,  sold,  assigned,  and  transferred  the  said  railroad  stock,  and  the  cer- 
tificates issued  therefor,  and  received  for  tlie  sale,  assignment,  and  transfer 
thereof  the  sum  of  two  hundred  thousand  dollars,  and  that  they  then  and 
afterwards  stated,  represented,  and  reported  that  they  had  received  only  the 
sum  of  one  hundred  and  sixteen  thousand  four  hundred  and  thirty-one  dollars 
and  eighty-eight  cents,  and  no  more,  as  and  for  the  whole  sum  realized  from 
the  sale  and  transfer  of  the  said  stock,  and  the  certificates  issued  therefor; 
that  in  pursuance  of  said  agreement,  understanding,  and  conspiracy,  and  to 
cheat  and  defraud  the  plaintiff  of  its  money  and  property,  the  defendants  then 
took,  withheld,  and  appropriated  to  their  own  use  the  sum  of  eighty-three 
thousand  five  hundred  and  sixty-eight  dollars  and  twelve  cents,  that  being  a 
part  of  the  money  realized  from  the  sale  and  transfer  of  the  two  hundred 
thousand  dollars  of  the  plaintiff  in  the  Atchison,  Topeka  &  Santa  Fe  Kail- 
road  Company,  and  being  money  belonging  to  this  plaintiff. 

The  plaintiff  says  that  at  the  time  the  defendants  sold  the  plaintiff's  stock 
in  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  it  was  worth  one 
hundred  cents  in  cash  on  every  dollar  thereof,  and  was  at  that  time,  in  the 
city  of  New  York  and  in  the  city  of  Boston,  bringing  in  tlie  market  one  hun- 
dred cents  on  the  dollar;  and  that  then  the  plaintiff's  $200,000  of  stock  in 
the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company  was  worth  the  sum  of 
$200,000. 

The  plaintiff  says  that  in  pursuance  of  said  agreement,  understanding,  and 
conspiracy,  and  for  the  purpose  of  accomplishing  the  ends  thereof,  and  in 
order  to  cheat  and  defraud  the  plaintiff  of  its  money  and  property,  the  defend- 
ants, with  a  portion  of  the  money  realized  from  the  sale  and  transfer  of  the 
plaintiff's  two  hundred  thousand  dollars  of  stock  in  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  Company,  purchased  certain  outstanding  bonds  which  had 
been  executed  by  the  plaintiff,  and  pretended  that  they  paid  for  each  dollar 
thereof  so  purchased  the  sum  and  price  of  seventy-eight  cents  for  each  dollar 
thereof,  together  with  the  accrued  interest  thereon,  and  returned  to  the  plain- 
tiff of  the  bonds  the  aggregate  sum  of  one  hundred  and  fifty-one  thousand 
dollars,  and  no  more.  The  plaintifiT  says  that  it  is  not  true  that  the  defend- 
ants paid  for  the  bonds  purchased  by  th^ln  the  sum  and  price  of  sev- 
*^  enty-*eight  cents  for  each  dollar  thereof,  but,  instead  of  so  doing,  that 
they  paid  the  sum  and  price  of  only  sixty  cents,  with  the  accrued  inter- 
est thereon  to  date  of  purchase,  for  each  dollar  thereof;  and  that  in  pursuance 
of  said  agreement,  understanding,  and  conspiracy,  and  for  the  purpose  of 
cheating  and  defrauding  the  plaintiff  of  its  money  and  property,  they  withheld 
from  the  plaintiff,  and  appropriated  to  tlieir  own  use,  the  difference  between 
the  actual  price  and  cost  of  said  bonds,  to-wit,  sixty  cents  and  accrued  inter- 
est to  the  date  of  purchase  for  each  dollar  thereof,  and  the  reported  price  and 
cost  thereof,  to-wit,  seventy'-eight  cents  and  accrued  interest  to  date  of  pur- 
chase for  each  dollar  thereof;  which  said  difference  so  taken,  withheld,  and 
appropriated  by  them  aggregated,  upon  all  the  bonds  purchased  and  returned, 
the  sum  of  twenty-seven  thousand  one  hundred  and  eighty  dollars,  whichsaid 
sum  was  the  money  of  the  plaintiff. 

The  plaintiff  says  that  at  the  time  the  defendant  purchased  the  bonds  afore- 
said the  price  thereof  was  sixty  cents  and  accrued  interest  for  each  dollar 
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thereof,  and  no  more,  and  that  they  could  then  be  pnrohased  and  were  then 
purchased  in  the  market  for  the  price  of  sixty  cents  and  accrued  interest  for 
each  dollar  thereof. 

The  plaintiff  says  that  the  defendants,  in  order  tp  accomplish  the  purposes 
of  said  conspiracy,  and  to  cheat  and  defraud  the  plaintiff,  employed  certain 
persons,  firms,  and  banks  in  the  cities  of  New  York  and  Boston  and  elsewliere 
to  obtain  for  them  the  said  bonds  at  a  price  as  low  as  they  could  be  obtained; 
that  said  persons,  firms,  and  banks  obtained  for  the  defendants  a  large  amount 
of  the  bonds  at  the  price  of  sixty  cents  and  accrued  interest,  which  said  bonds 
were  paid  for  with  the  funds  of  the  plaintiff,  and  were  obtained  and  delivered 
as  directed  by  the  defendants;  that  a  portion  of  said  bonds  so  obtained  was 
afterwards  by  the  defendants  turned  over  to  the  plaintiff,  at  the  price  of  sev- 
enty-eight cents,  as  aforesaid;  that  the  persons,  firms,  and  banks  so  employed 
by  the  defendants  to  obtain  bonds  for  them,  and  who  did  obtain  the  same  for 
them,  are  the  following  named,  to-wit:  George  William  Ballou  A€k).,of  New 
York  and  Boston,  Donnell,  Lawson  &  €k>.,  of  New  York,  the  Central  National 
Bank  of  New  York,  A.  W.  Beasley  &  Co.,  of  New  York,  Robert  H.  Weems, 

George  H.  Holt,  and  others  now  unknown  to  the  plaintiff. 
•89  The  plaintiff  further  sa>T5  that  in  pursuance  of  said  agree*ment,  un- 
derstanding, and  conspiracy,  and  with  the  pnrposeof  further  cheat- 
ing and  defrauding  the  plaintiff,  the  defendants,  after  having  sold  tiie  plain- 
tiff's said  railroad  stock  and  obtained  the  money  therefor,  invested  a  portion 
of  the  money  so  obtained  in  said  bonds,  which  were  then  bearing  interest  at 
the  rate  of  seven  per  cent,  per  annum,  and,  that  after  having  so  purchased  the 
said  bonds  with  the  money  of  plaintiff,  they  held  the  same  for  the  period  of 
four  months,  and  allowed  the  interest  to  accumulate  thereon  during  said 
period,  and  then  withheld  and  collected  from  the  plaintiff  the  amount  of  in- 
terest which  had  accumulated  upon  the  bonds  during  the  said  four  months, 
and  appropriated  the  same  to  their  own  use;  and  that  the  amount  of  such  in- 
terest is  the  sum  of  ten  thousand  five  hundred  and  seventy  dollars. 

The  plaintiff  says  that  during  the  time  of  the  committing  of  the  wrongs 
herein  complained  of,  the  said  P.  B.  Plumb  was  the  president  of  the  said  Em- 
poria National  Bank,  and  Calvin  Hood  the  vice-president  thereof,  and  that 
as  such  officers  they  were  duly  authorized  to  represent  said  bank  in  all  trans- 
actions; that  said  bank  received  and  partook  of  the  proceeds  of  said  conspir- 
acy and  fraud  practiced  upon  the  plaintiff,  and  took  and  appropriated  to  its 
own  use  the  proceeds  of  said  conspiracy  and  fraud,  and  that  it  still  retains  the 
fruits  thereof. 

The  plaintiff  says  that  the  said  P.  B.  Plumb  and  the  said  Calvin  Hood  were, 
during  the  time  of  the  commission  of  tb^  i^rongs  complained  of  herein,  general 
partners  in  business,  and  that  during  the  time  aforesaid  the  said  P.  B.  Plumb 
was  the  duly  appointed  agdht  of  the  plainitiff,  authorized  and  empowered  to 
sell,  assign,  and  transfer  the  plaintiff^s  stock  in  the  Atchison,  Topeka  &  Santa 
Fe  llailroad  Company  for  its  real  value,  and  to  purchase  with  the  funds  aris- 
ing from  such  sale  the  outstanding  and  unpaid  bonds  of  the  plaintiif  as 
cheaply  as  the  same  could  be  procured;  that  in  pursuanoeof  said  appointment 
and  authority,  the  said  P.  B.  Plumb  entered  upon  the  execution  of  the  trust, 
and,  while  in  the  execution  of  said  trust,  committed  with  the  other  defend- 
snts  the  wrongs  and  frauds  herein  complained  of,  to  the  great  damage  of  the 
plaintiff. 

The  plaintiff  says  that  all  of  the  said  several  sums  of  money,  so  as  afore- 
said collected,  taken,  withheld,  and  appropriated  by  the  defendants  to  tlieir 
own  use,  was  the  money  and  property  of  this  plaintiff,  and  was  so  as 
*90  aforesaid  wrong^fully  and  fraudulently  taken,  collected,  and  withheld 
by  them  from  the  plaintiff,  and  that  they  retain  and  withhold  said  several 
sums  of  money  from  the  plaintiff,  and  neglect  and  refuse  to  pay  the  same  to 
the  plaintiff. 
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TbepMntlfl  says  that  there  isdneto  the  plaintiff  from  the  defendants  Inter- 
est  upon  said  moneTS  so  collected,  retained,  withlield,  and  Rppiopiiated  bj  tlie 
defendants  to  their  own  iise,  atthe  rate  of  seven  percent,  per  annum,  since  the 
tenth  day  of  Angust,  1878;  and  that,  by  reason  of  the  wrongful,  unlawful, 
and  fraudulent  acts  and  conduct  of  the  defendants,  ih  taking,  ooUecting,  and 
withholding  said  several  sums  of  money  aa  aforesaid,  and  appropriating  the 
same  as  aforesaid,  there  is  due  to  the  plaiotlfl  from  the  defendants,  and  from 
each  of  them,  the  sum  of  one  hundred  and  thirty-one  thousand  three  hundred 
and  eighteen  dollars  and  twelve  cents,  (8131,818.12,)  with  interest  thereon 
since  the  tenth  day  of  August,  1878,  at  the  rate  of  seven  per  cent,  per  annum. 

Wherefore  the  plaintiff  prays  judgment,  etc. 

Tbe  defendant  bask  moved  the  court  to  etrike  oot  certain  portions 
of  this  petition,  and  to  reqnire  the  plaintiff  to  make  its  petitioa  defi- . 
nite  and  certain  in  certain  particulars.  At  the  March  term,  1880,  the 
coart  overrnled  this  motion,  and  defendant  eioepted.  The  defendant 
then  demurred  to  the  petition  on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  oaase  of  action  against  it.  ,The  eonrt 
overrnled  the  demnrrer,  the  bank  excepting,  and  bringing  the  case 
here. 

C.  N,  Sterrff.tor  plaintiff  in  error. 

T.  N.  Sedgwick,  Co.  Atty.,  Scott  A  Lynn,  and  James  D.  Snoddy, 
for  defendant  in  error. 

Valentine,  J.  This  action  was  originally  commenced  in  the  dis* 
trict  court  of  Lyon  county,  in  the  name  of  the  board  of  county  com- 
miasionerB  of  auoh  county  against  the  Emporia  National  Bank  and 
others,  for  damages  alleged  to  have  been  sustained  by  the  plaintiff 
through  certain  alleged  oonspiraciea  and  wrongs  on  the  part  of  the 
defendants  in  connection  with  certain  railroad  stock  owned  by 
*91  the  county,  and  certain  county  "bonds  issued  by  the  county. 
The  defendant  bank  moved  the  court  to  strike  out  certain  por* 
tions  of  the  plaintiff's  petition,  and  to  require  the  plaintiff  to  make 
its  petition  more  definite  and  certain  in  certain  particulars,  which 
motion  the  court  overruled,  and  the  defendant  excepted.  The  same 
defendant  then  demurred  to  the  plaintiff'e  petition  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  which 
demnrrer  was  overrnled,  and  the  defendant  again  excepted.  And  the 
defendant,  the  hank,  now,  as  plaintiff  in  error,  brings  the  case  to  this 
court  for  review. 

We  think  it  is  wholly  unnecessary  to  discuss  the  facta  of  this  case, 
as  they  are  alleged  in  the  plaintiff's  petition.  The  petition  was  suf- 
ficiently definite  for  all  practical  pvi-QoS^B.  and  the  matter  objected 
to  in  the  petition  was  generally  h- .  (,bi^'^^^°'*°'^^®'  '^^  *^'**''  ^^^  ^^^ 
email  portion  which  might  possiM  ^«  -^jectionable,  could  not  rea- 
sonably prejudice  the  substantial  «  b^  nl  the  objecting  delendant. 
It  will  be  noticed  that  only  the  fc^  ^  -^ft^ional  Bank  objected  to 

the  petition.     The  other  de/enrfa  J^  v\[  ,  ^iWioft  to  contest  the  truth 

of  the  allegations  of  the  pefjf/oij"  tH^.  ;rtteipoa\nB  any  motion  or 

demurrer.    Besides,  we  oanno/ -*     V"'  i       j^iWng oi  ttie  court  beVow 
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apoQ  the  motion  any  furthor  than  is  necessairy  to  see  how  far- such 
ruling  was  involved  in  or  might  have  affected  the  ruling  of  the  court 
below  upon  the  demurrer.  A  petition  in  error  does  not  lie  from  the 
overruling  of  such  a  motion.  A  petition  in  error»  however,  does  lie 
from  the  overruling  of  the  demurrer;  and  if  the  ruling  of  the  court 
upon  the  motion  in  any  manner  affected,  or  should  have  affected,  the 
ruling  on  the  demurrer,  then  we  may  consider  the  ruling  on  the  mo- 
tion ;  but  otherwise  not.  Now,  we  do  not  think  that  the  ruling  on 
the  motion  did  or  should  have  affected  the  ruling  on  the  demurrer  in 
any  respect.  A  cause  of  action  was  stated  beyond  all  doubt,  and  be- 
yond all  question,  in  the  petition ;  and,  striking  out  all  from  the  pe- 
tition that  might  reasonably  have  been  stricken  out,  still  a  good  cause 
of  action  would  remain  stated  in  the  petition.  Also,  whatever 
*92  election  the  plaintiff  might  have  made  as  to  the  ^measnre  of 
its  damages,  (and  such  election  is  really  what  the  latter  por- 
tion of  the  defendant's  motion  asked  for,)  still  the  petition  would 
state  a  good  cause  of  action.  But  we  cannot  say  that  the  court  be* 
low  erred  in  refusing  to  require  this  election.  Indeed,  we  think  the 
raling  of  the  court  below  upon  the  entire  motion  was  right,  except, 
possibly,  the  court  might  have  ordered  some  portions  of  the  petition 
to  be  stricken  out.  But,  with  these  portions  stricken  out»  the  peti- 
tion would  be  good,  and  the  demurrer  should  of  course  have  been 
overruled.  Supposing  that  the  ruling  of  the  court  below  upon  the 
motion  was  slightly  erroneous,  still  a  rightful  ruling  thereon  would 
not  have  required  a  different  ruling  upon  the  demurrer  from  that 
which  was  in  fact  made  by  the  court  below.  Hence  the  ruling  upon 
the  demurrer  was  right  in  whatever  manner  we  may  view  the  case. 

The  decision  of  the  court  below  will  therefore  be  affirmed. 

(All  the  justices  concurring.) 


John  Lahmb  v.  John  Sohilunci  &  Co. 
January  Term,  1881. 

1.  Error:  Judgment:  Limitation.    Where  a  judgment  is  rendered  in  a 

case,  and  afterwards  a  motion  and  order  are  made  in  the  same  case,  and 
more  than  three  years  are  allowed  to  elapse  after  the  rendition  of  the 
Judgment  (though  less  than  three  years  after  the  motion  and  order  are 
made)  before  the  case  is  brought  to  the  supreme  court  on  petition  in  ar- 
ror,  and  no  reason  is  given  why  it  was  not  brought  to  the  supreme  court 
sooner,  held,  that  the  judgment  is  not  reviewable,  except  so  far  as  it  may 
be  involved  in  the  motion  and  order. 

2.  Judicial  Sales :  Notice.    Where  the  affidavit  filed  as  proof  of  publication 

of  a  notice  of  a  sheriif  ^s  sale  of  real  estate  says  that  the  notice  was  pub- 
lished four  weeks,  but  also  shows  that  it  was  in  fkct  published  for  tbirtj* 
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two  days,  before  the  sale  was  madef  and  before  the  notice  of  the  sak 
stated  that  it  would  be  made,  by  being  inserted  five  consecutive  times  in 
a  weekly  newspaper,  heldp  that  the  notice  of  sale  was  sufficient. 

^qiS  ♦S. :  Appraisement:  Desoription  of  Land.  Where  a  sher- 
iff s  sale  of  real  estate  has  been  made,  and  the  description  of  the  land 
as  set  forth  in  the  appraisement  is  as  follows:  "The  north  85  acres  of  the 
west  half  of  the  south-east  ^,  and  the  north  82  acres  of  the  east  half  of 
the  S.  E.  quarter,  all  in  section  twenty-one,  town  8,  of  range  17,  in  Brown 
county,  Kansas," — Tield^  that  such  description  in  the  appraisement  is  not 
80  defective  as  to  render  the  sale  void. 

ft.  Appearance.  Evidence  regarding  an  alleged  unauthorized  appearance 
made  by  an  attorney,  discussed. 

5.  liien:  Judgment.  Where  a  judgment  creditor  allows  more  than  one 
year  to  elapse  after  his  judgment  has  become  a  lien  on  real  estate,  before 
he  takes  out  and  levies  an  execution,  his  lien  becomes  subsequent  and  in- 
ferior to  the  liens  of  other  judgment  creditors. 

Error  from  Brown  district  court. 

Action  brought  by  John  Schilling  &  Go.  against  Lamme  and  four 
other  defendants,  on  a  promissory  note,  and  to  foreclose  a  mortgage. 
Trial. at  the  October  term,  1876,  of  the  district  court,  and  judgment 
for  the  plaintiffs. .  The  defendant  Lamme  brings  the  case  here. 

£.  Bierer  and  C  W,  Johnson^  for  plaintiff  in  error. 

Ira"  J.  Lacock  and  A.  B.  May,  for  defendants  in  error. 

Yalksntinb,  J.  John  Lamme,  .who  is  the  sole  plaintiff  in  errot  m 
this  court,  and  who  was  one  of  the  defendants  in  the  court  below, 
claims  that  the  court  below  erred  in  rendering  its  judgment,  and  in 
making  three  certain  orders  in  the  case.  We  think,  however,  that 
the  judgment  and  the  orders  must  be  affirmed. 

The  action  was  brought  by  John  Schilling  &  Co.  on  a  promissory 

note,  and  to  foreclose  a  mortgage,  and  to  determine  the  priority  of 

certain  liens,  as  between  themselves  and  certain  of  the  defendants. 

There  were  four  different  claims,  held  by  four  different  parties,  each 

claiming  to  hold  a  lien  upon  certain  real  estate  belonging  to  Harrison 

Shortridge,  the  principal  defendant  in  the  court  below;  and 

*94      the  princi^pal  and  substantial  ground  of  complaint  urged  by 

the  present  plaintiff  in  error  is  that  the  court  below  postponed 

Jiis  claim  and  lien,  and  made  it  (the  lien)  a  junior  and  inferior  lien, 

and  the  one  last  to  be  satisfied  out  of  the  common  property.     The 

plaintiff  in  error  therefore  wants  to  tear  up  the  entire  proceedings  in 

the  court  below.     He  claims  that  there  were  such  irregularities  in 

the  rendition  of  the  judgment  as  to  make  it  void,  and  that  it  ought 

to  have  been  set  aside,  modified,  and  reformed  upon  his  several  mo« 

tions. 

We  eannot  review  the  rulings  of  the  couKt  beloTw  made  in  rendering 
the  judgment,  except  so  far  as  such  rulings  were  involved  in  the  sub- 
sequent  rulings  of  the  court  below  upon  the  motions;  for  the  judg- 
ment was  rendered  more  than  three  years  before  the  case  was  brought 
v.  25k— 5 
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to  this  ooart,  and  no  reason  is  given  why  it  was  not  broagbt  to  this 
court  sooner ;  therefore,  at  the  time  it  was  brought  to  this  court,  it 
was  not  reviewable.  Civil  Code,  §  556.  The  judgment  was  rendered 
October  2,  1876,  and  the  case  was  not  brought  to  this  court  until 
January  21,  1880. 

2.  The  plaintiff  in  error  complains  of  the  order  of  the  court  below 
confirming  a  sheriff's  sale.  The  order  was  made  in  April,  1877,  and 
hence  is  reviewable  in  this  court.  He  claims — Firft,  that  the  sale 
was  void  because  the  notice  of  sale  was  published  only  four  weeks; 
and,  secondt  because,  in  the  return  of  the  appraisement,  initials  only 
are  used  in  some  portions  of  the  description  of  the  land. 

The  affidavit  filed  as  proof  of  publication  says  it  was  published 
foar  weeks,  but  also  shows  that  it  was  in  fact  published  for  thirty-two 
days,  before  the  sale  was  made,  and  before  the  notice  of  sale  stated 
that  it  would  be  made,  by  being  inserted  five  consecutive  times  in  a 
weekly  newspaper.  The  notice,  we  think,  was  sufficient.  The  de- 
scription in  the  appraisement  was  as  follows :  "The  north  35  acres 
nf  ^he  west  half  of  the  south-east  ^,  and  the  north  32  acres  of  the 
east  half  of  the  S.  E.  quarter,  all  in  section  twenty-one,  town  3,  of 

range  17,  in  Brown  county,  Kansas."  This  use  of  initials 
*95      and  abbre^viations  did  not  render  either  the  appraisement  or 

the  sale  void.  We  therefore  think  the  sale  was  properly  con- 
firmed. 

3.  On  May  8,  1879,  the  plaintiff  in  error  moved  to  modify  and  re- 
form the  judgment  because  of  irregularities  in  rendering  the  same, 
and  on  May  27,  1879,  he  moved  to  set  aside  the  judgment, — F^rst, 
because  the  service  of  summons  was  by  publication  only,  that  he  had 
no  actual  notice  of  the  suit,  and  that  he  had  a  just  cause  of  action, 
(Civil  Code,  §  77;)  second,  because  he  did  not  have  any  notice  of  the 
suit  whatever,  and  therefore  because  the  judgment  founded  on  such 
supposed  defective  summons  was  absolutely  void,  (Civil  Code,  §  575 ;) 
thirdf  because  there  was  fraud  practiced  by  the  successful  party  in 
obtaining  the  judgment,  (Civil  Code,  §  568,  sub.  4;  Id.  §§  570,575;) 
fourth,  because  of  irregularity  in  obtaining  the  judgment,  (Civil  Code, 
§  568,  sub.  3;  Id.  §§  569,  575,  306,  sub.  1;  Id.  §  310.) 

Now,  it  is  not  shown  that  there  were  any  irregularities  committed 
by  the  court  in  rendering  the  judgment,  or  by  the  parties  in  obtain-% 
ing  the  same;  and,. although  service  of  summons  was  obtained  on  the 
plaintiff  in  error  (defendant  below)  by  publication,  yet  he  had  other 
and  actual  notice  of  the  pendency  of  the  suit,  and  he  appeared  in  the 
case,  and  filed  an  answer  therein,  and  contested  the  case  upon  its 
merits ;  and  it  does  not  sufficiently  appear  that  any  fraud  was  prac- 
ticed upon  him  by  the  successful  party,  or  by  any  one  else.  Bnt, 
even  if  there  was,  still  he  failed  to  ask  within  two  years,  or  by  peti- 
tion, as  provided  by  statute,  (Civil  Code,  §§  570,  575,)  to  have  the 
judgment  vacated  or  modified  because  of  such  fraud.  Upon  what 
evidence  the  original  judgment  was  rendered  we  cannot  tell,  as  the 
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evidence  was  not  preserved;  but  we  must  presume  that  it  was  soffi* 
cieut  to  sustain  the  judgment.  We  must  presume  that  i^  showed  that 
Lamme's  lien  was  junior,  inferior,  and  subsequent  to  the  other  liens. 

Lamme  claims  that  he  never  made  any  appearance  in  the  case,  nor 
authorized,  either  directly  or  indirectly,  any  one  else  to  appear  for 
him.  Upon  this  there  is  a  conflict  of  evidence ;  and  taking  into 
*96  consideration  the  presumption  in  *favor  of  the  regularity  of 
the  proceedings,  and  of  the  good  faith  of  the  attorneys  who 
actually  did  appear  for  him,  and  the  fact  that  Lamme's  evidence  was 
of  a  negative  character,  and  to  prove  that  a  fact  did  not  exist,  while 
the  evidence  on  the  other  side  was  of  a  positive  character,  proving  the 
actual  existence  of  a  fact,  and  supposing  that  his  witnesses  may  have 
forgotten  what  did  transpire,  (and  it  is  easier  to  suppose  this  than  to 
suppose  that  the  other  witnesses  remembered,  or  believed  that  they  re- 
membered, what  never  did  take  place,)  we  think  the  preponderance  of 
the  evidence  was  in  favor  of  the  theory  that  he  did  authorize  an  ap- 
pearance. But  suppose  that  said  appearance  was  in  fact  void,  as 
claimed  by  Lamme,  and  that  the  judgment,  in  consequence  thereof, 
was*  also  void  so  far  as  it  a£fects  Lamme,  and  still  the  same  result 
must  necessarily  have  followed  that  did  in  fact  follow,  for  Lamme 
never  had  an  execution  issued  on  his  judgment,  (and  certainly  none 
was  ever  levied,)  and  therefore  his  lien  became  subsequent  and  inferior 
to  the  other  judgment  creditors'  liens.     Civil  Code,  §§  468,  519. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  ooncurring.) 


M.  B.  HowBLL  9.  W.  T.  FuGH  and  others. 
January  Term,  1881. 

New  Trial:  Supreme  Oonrt:  Review.  Where  the  trial  court  gives  a  cer- 
tain instruction,  and  the  jury  return  a  verdict  in  plain  disregard  of  the 
instruction,  and  thereupon  the  court,  upon  motion,  sets  aside  the  verdict, 
and  grants  a  new  trial,  Jieldf  on  error  to  this  court  from  the  order  grant- 
ing a  new  trial,  that  such  order  must  be  affirmed,  unless  it  clearly  ap- 
pears, not  only  that  the  court  erred  in  the  instruction,  but  also  that  there 
was  no  other  ground  upon  which  the  court  could  reasonably  have  granted 
a  new  trial,  save  the  one  of  a  disregard  of  its  instruction;  and  held,^iar^ 
ther^thBX,  the  practice  of  reviewing  such  orders  in  this  court  is  one  not  to 
be  encouraged,  as,  if  followed,  it  will  be  apt  to  lead  to  confusion  and 

♦97  injustice ;  and  also  held,  further*  tb^*  ^^  ^^®  present  case  the  ♦question 
of  good  faith  in  the  sale,  the  siiKort  of  controversy,  is  one  fairly  pre- 
sented by  the  testimony.*  ^Qje^*' 

« See  Brown  t.  Atchison,  T.  A  8.  P.  K.  r>.  ^,  \S&,  and  cases  died.  It  is,  gener- 

aUy  speaking,  the  duty  of  a  Jury  to  acceiNti  ^  P^irlAoT»  of  the  court  on  the  law  of 
tb/  case,  and  a  iWlure  to  do  ttis  Is  groJ^V v  rS^^r^.  B.y«n  v.  Tndor,  SI  Kan.  866, 
J  Pac  Bep.  797.  ^^  V;,d  i^jaV^^^ 
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Error  from  Johnson  district  court. 

Action  brought  by  Howell  against  Pugh  and  another,  to  recover 
damages  for  the  alleged  conversion  by  the  defendants  of  certain  prop- 
erty, of  which  the  plaintiff  claimed  to  be  the  absolute  owner,  and  en- 
titled to  the  possession  thereof,  to-wit :  One-half  of  eight  acres  of 
wheat  in  the  stack,  of  the  value  of  $80;  one-third  of  twenty-two  acres 
of  corn  in  the  field,  of  the  value  of  $50 ;  and  one-third  of  twenty-eight 
acres  of  flax  in  the  stack,  of  the  value  of  $100.  Trial  at  the  Jane 
term,  1880,  of  the  district  court,  and  judgment  for  the  defendants. 

Burris  A  Little,  for  plaintiff  in  error. 

I.  O.  Pickering,  for  defendants  in  error, 

Breweb,  J.  This  is  a  proceeding  in  error  to  review  the  action  of 
the  district  court  of  Johnson  county  in  granting  a  new  trial.  It  has 
been  repeatedly  held  that  in  such  cases  this  court  will  require  a  much 
stronger  case  for  interference  than  when  a  new  trial  is  refused.  Field 
V.  Kinnear,  6  Kan.  *233;  Ottawa  v.  Washabaugh,  11  Kan.  *125. 
Does  the  record  here  present  such  a  clear  case  as  justifies  us  in  dis- 
turbing the  order  of  the  district  court  ?  We  think  not.  It  is  Very 
evident  that  the  jury  disregarded  the  instructions  of  the  court.  In- 
deed, the  point  of  counsel's  argument,  is  that  the  court  was  wrong 
and  the  jury  right,  and  that  therefore  this  court  should  uphold  the 
verdict,  and  in  that  way  correct  the  error  of  the  court.  Perhaps,  in 
some  cases,  such  practice  might  be  proper,  but  rarely  so,  and  never 
unless  it  is  perfectly  clear  that  the  single  matter  in  which  the  court 
erred  was  necessarily  decisive  of  the  case.  In  this  there  was  a  ques- 
tion of  good  faith,  and  the  court  may  well  have  doubted  whether  a 
jury  which  so  plainly  disregarded  its  instruction  upon  a  ques* 
*98  tion  of  law  *gave  any  due  consideration  to  other  questions  in- 
volved. The  motion  for  a  new  trial  was  based  upon  several 
grounds,  and  {he  ruling  of  the  court  granting  a  new  trial  was  gen- 
eral, and  not  placed  upon  any  particular  ground.  It  appears  that  in 
the  fall  of  1878,  one  Berkshire  leased  his  farm  to  one  Wilson  for  one 
year,  Wilson  to  pay  as  rcQt  one-half  the  wheat  and  one-third  of  the 
flax  and  com  raised  on  the  place ;  the  former  to  be  delivered  in  the 
bushel,  and  the  latter  in  the  crib.  On  the  eighth  day  of  July,  1879, 
plaintiff  claimed  to  have  bought  this  rental  wheat,  etc.,  and  to  have 
given  $100  for  it.  On  the  eleventh  of  July,  1879,  suits  were  com- 
menced against  Berkshire,  and  the  tenant  was  garnished.  At  this 
time  the  flax  and  corn  were  still  standing  and  growing  in  the  field, 
and  the  wheat  all  stacked  together  and  undivided.  It  appears  that 
plaintiff  did  not  make  any  examination  of  the  property  at  the  time 
of  his  purchase,  and  it  does  not  appear  that  he  ever,  any  more  than 
casually,  saw  it  when  riding  by  the  farm  some  days  before.  Berk- 
shire testified  that  the  property  sold  was  worth  $200,  but  that  he 
needed  money  to  pay  interest  due  on  a  mortgage.  Besides  these, 
there  were  some  other  facts  tending  to  cast  suspicion,  at  least,  on  the 
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bona  fides  of  the  transaction.  There  was  also,  prior  to  the  garnishee 
proceedings,  no  division  or  separation  of  the  landlord's  portion  of 
the  crop  from  the  tenants.  Upon  this  last  fact  the  court  charged 
that  ''if  at  the  time  of  the  sale  the  property  consisted  of  an  undivided 
interest  in  wheat  in  the  stack,  and  of  daz  and  com  growing  in  the 
field,  and  was  mixed  and  mingled  with  other  property  of  like  kind, 
and  was  not  separated  and  set  apart  or  otherwise  designated  by  any 
one  prior  to  the  garnishee  summons,  the  plaintiff  acquired  no  title 
as  against,the  garnishee  proceedings.  **  Notwithstanding  this  explicit 
direction  and  the  undisputed  testimony,  the  jury  found  for  the  plain- 
tiff. Probably  the  court  set  aside  the  verdict  because  of  the  disregard 
of  this  instruction;  perhaps,  also,  because  it  did  not  think  the  pur- 
chase in  good  faith.  That  the  court  erred  in  its  instructions  is  af- 
firmed by  the  learned  counsel  for  plaintiff  on  the  authority  of 
*99  Piazzek  y.  White,  23  "i^Kan.  *621.  We  do  not  think  that  case 
fully  in  point,  as  there  the  com  was  harvested  and  cribbed 
and  capable  of  instantaneous  separation  and  removal.  Here  the 
growing  corn  was  immature,  and  not  ready  for  division.  It  was  un- 
certain what  partjt  if  any,  would  come  to  maturity ;  and  the  landlord 
could  not,  without  the  consent  of  the  tenant,  select  any  rows  of  grow- 
ing corn,  or  any  part  of  the  field,  and  claim  the  com  that  should 
thereafter  ripen  thereon.  While  pointing  out  this  distinction,  we  do 
not  deem  it  necessary  to  decide  whether  the  instruction  was  strictly 
correct,  or  not.  It  does  not  seem  good  practice  to  encourage.  We 
should  often  discuss  and  decide  questions  which  in  the  final  disposi- 
tion of  the  case  are  found  to  be  immaterial.  The  due  and  orderly 
administration  of  the  law  requires  that  the  jury  should  follow  the 
clear  instructions  of  the  trial  court;  then  any  error  may  be  corrected. 
But  when  the  jury  attempt  to  review  and  revise  the  law  as  given  to 
them  by  the  court,  it  will  surely  lead  to  confusion  and  frequent  in- 
justice. 

It  is  clear  to  us  that  the  court  may  have  set  aside  the  verdict  on 
more  than  the  one  ground  of  a  disregard  of  this  instruction ;  and  we 
think  substantial  justice  will  more  surely  be  done  by  leaving  the 
case,  as  the  district  court  left  it,  for  the  consideration  of  another 
j«ry. 

The  judgment  will  be  affirmed* 

(All  the  justices  concurring.) 
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*100         *Ed80n  Esith  and  others  v.  Nathaji  Ststtsb*^ 

January  Term,  1881. 

1.  Attachment :  Dissolution.    Where  an  affidavit  for  attachment  fally  and 

positively  states  three  separate  statutory  grounds  therefor,  and,  on  a 
motion  to  dissolve  such  attachment,  testimony  is  introduced  challenging 
the  truth  of  two  of  such  alleged  grounds,  but  none  questioning  the  tbird, 
Tieldt  that  it  was  error  to  dissolve  the  attachment,  because  the  unchal- 
lenged, undisputed  statutory  ground  for  attachment  was  sufficient  to  sus- 
tain it. 

2.  Besidence:  Presumption:  Non-Besidence.    A  residence  once  shown 

to  have  been  established  is  presumed  to  continue  until  it  is  clearly  shown 
to  have  been  abandoned.  The  residence  of  a  man  having  a  family,  which 
he  maintains,  is  prima  facie  where  that  family  dwells.  A  man's  acts 
and  conduct  are  more  to  be  considered  in  determining  the  question  of  a 
change  of  residence  than  any  mere  declaration  of  intent;  and  when  the 
question  of  residence  or  non-residence  is  doubtful,  the  question  should 
be  so  determined  as  will  best  secure  the  rights  of  creditors  and  others 
having  dealings  with  such  party.  And  f^eld  that,  upon  the  facts  as  they 
appeared  in  this  case,  it  must  m  adjudged  that  defendant  was  at  the  time 
of  the  attachment  a  non-resident  of  the  state. 

Error  from  Atchison  district  court. 

Action  brought  by  Edson  Keith  and  two  others,  partners  as  Eeith 

Bros.,  against  N.  Stetter,  to  recover  upon  an  open  account  for  |487.15. 

The  grounds  stated  in  the  affidavit  for  the  writ  of  attachment  issued 

at  the  begining  of  the  action  are : 

'*That  the  defendant  is  a  non-resident  of  the  state  of  Kansas;  that  he  is 
about  to  convert  his  property,  or  a  part  thereof,  into  money,  for  the  purpose 
of  placing  it  beyond  the  reach  of  his  creditors;  that  he  has  property  or  credits 
which  he  conceals;  that  he  has  assigned,  removed,  or  disposed  of,  or  is  about 
to  dispose  of  his  property,  or  a  part  thereof,  with  the  intent  to  hinder  and  de- 
lay his  creditors,  and  that  he  fraudulently  contracted  the  debt  for  which  suit 
is  brought." 

May  20,  1880,  the  court  sustained  the  defendant's  motion  to  dis- 
solve the  attachment,  and  made  an  order  accordingly,  which  ruling 
and  order  the  plaintiffs  have  brought  to  this  court  for  review. 
*101     *H.  M.  Jackson  and  Smith  d  Solomon,  for  plaintiffs  in  error. 
FT.  W,  Outhrie  and  Everest  d  Waggener,  for  defendant  in  error. 

Brewer,  J.  This  is  a  proceeding  to  review  an  order  of  the  district 
court  dissolving  an  attachment.  We  might  fairly  dispose  of  this  case 
in  a  few  words,  and  on  a  single  question.  The  affidavit  for  attach- 
ment, among  other  grounds,  alleged  that  the  debt  was  fraudulently 
contracted.  On  the  motion  to  dissolve,  not  a  syllable  of  testimony  is 
offered  tending  to  disprove  this.  The  circumstances  under  which  the 
debt  was  contracted  do  not  appear — are  not  even  referred  to.    Hence 

>This  case  referred  to,  Wallack  v.  Wylie,  28  Kan.  152. 
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the  STOm  chsrge  in  the  original  affidavit  remains  uncoDtradioted,  and 
that  eaetaiDS  the  attachment,  and  compels  a  reversal  of  the  order  of 
the  district  court.  And  this  point  is  made  by  connsel,  and  demands 
oar  attention,  Beybum  v.  Brackett,  2  Ean.  *227.  Bnt  justice  to 
counsel  and  the  interests  involved  compel  a  notice  of  other  matters 
in  the  case.  We  are  informed  that  several  suits  were  commenced 
against  this  defendant  in  error,  defendant  below,  and  that  they  are 
iraiting  the  dispositioD  of  this  case.  Hence  some  of  the  litigated  and 
disputed  matters  should  receive  our  notice. 

Two  principal  questions  exist,  which  are  in  dispute,  and  around 
which  the  testimony  circles.  This  testimony,  being  all  of  it  by  affi- 
davit or  deposition,  oomes  before  this  court  very  much  as  before  the 
district  court, — neither  sees  the  witnesses;  and  while  weight  should 
be  given  to  the  conclusions  of  the  district  court,  yet.it  is  not  as  though 
that  court  saw  the  witnesses  and  measured  the  men.  Hobinson  t. 
Melvin,  14  Ean.  '484 ;  Shedd  v.  McConnell,  18  Kan.  S94.  The  two 
f^ouuds  of  attachment  which  are  oballenged  are  non-residence,  and 
a  disposition  of  property  with  intent  to  hinder,  delay,  and  defrand 
creditors.  These  are  andlBpoted  facts.  Defendant  in  1869  com- 
menced business  in  Atchison.  This  business  continued  until 
•103  December  20,  1879.  Upon  that  day  mortgages  for  sev'eral 
thousands  of  dollars  were  placed  npon  the  goods  in  the  store 
at  Atchison, — one  to  Moses  Wallack,  one  to  the  First  National  Bank 
of  Atchison,  and  one  to  Everest  &  Waggener,  attorneys  at  law.  Some 
months  before  this,  branch  stores  had  been  opened, — one  at  Emporia 
and  one  at  Newton.  These  branch  stores  were  supplied  from  the 
central  establishment.  The  same  day  of  these  mortgagee  a  telegram 
was  sent  to  the  party  in  charge  of  the  store  at  Newton  to  come  im- 
mediately to  Emporia.  On  the  night  train.  Max.  N.  Stetter,  son  of 
defendant  and  bis  general  manager,  went  to  Emporia,  and  there 
made  a  sale  of  the  two  stocks  at  Emporia  and  Newton  to  the  clerk  in 
charge  of  the  store  at  Emporia  for  $9,000,  $1,500  of  which  was  paid 
by  receipting  an  account  for  salary  as  clerk,  and  the  balance  in  notes, 
seonred  by  a  chattel  mortgage  on  the  goods  sold.  The  terms  of  this 
sale  were  agreed  upon  before  the  arrival  of  the  clerk  in  charge  of  the 
Newton  store.  The  stocks  in  the  three  stores  were  worth  about 
$30,000.  Defendant's  family  oonsisted  of  himself,  wife,  and  an  un- 
married daughter.  For  many  years  they  had  resided  and  kept  house 
in  New  York  city.  Until  1878  he  ^j^d  never  been  in  Atchison;  the 
bnsineas  being  in  charge  of  Max.  N^  ctettet.  In  April,  1878,  be  came 
to  Atchison,  and  remained  till  Oci  ^^at  W^*  ^®  *^®^  returned  to 
New  York,  and  was  there  at  the  tj  aI*^  \  ^'he  moilgages,  sale,  and  at- 
tachments. He  was  a  man  of  ^0  "l^Ao^i  ^eara  oS  age,  and  his 
wife  some  years  older.     During    ^  «      •--        » 

bis  son,  having  brought  no  furQi 
and  a  satchel.     Some  four  orfi^"^ 
her  husband  came  to  live  witj)  ^^ 


s 
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pied  ID  New  Tork  city.  The  lease  of  this  house  was  in  his  name, 
and  so  continued  until  after  the  attachments.  The  furniture,  or  most 
of  it,  was  his.  Part  of  the  time  of  his  absence  it  is  probable  that  his 
son-in-law  kept  house,  and  his  wife  and  daughter  boarded  with  them. 
The  testimony  as  to  the  exact  family  arrangements  of  the  household 

in  New  York  was,  to  say  the  least,  indefinite  and  unsatisfac- 
*I03     tory.     He  says  that  when  he  came  to  Atchison  in  April,  *1878, 

he  came  intending  to  live  there,  and  to  bring  his  family  out 
as  soon  as  the  health  of  bis  wife  and  daughter  permitted,  and  that 
when  he  returned  to  New  York  in  October,  1879,  it  was  for  the  pur- 
pose of  moving  them  to  Atchison.  But  they  have  never  yet  been 
moved.  His  son  Max.  N.  testified  that  it  was  his  father's  intention 
to  move  the  family  to  Atchison,  and  to  make  that  their  home,  and 
that  he  went  to  New  York  for  that  purpose.  Other  witnesses  testi- 
fied that  they  understood  that  that  was  his  intention.  But  the  bill 
of  sale  of  the  goods  at  Emporia  and  Newton,  executed  by  Max.  N.  two 
days  after  the  attachment,  recites  the  sale  as  made  by  N.  Stetter,  of 
New  York  city. 

Now,  it  is  familiar  law  that  a  residence  once  established  is  presumed 
to  continue  until  it  is  clearly  shown  to  have  been  changed.  "We  find 
it  laid  down  in  all  the  authorities  that  an  original  domicile,  whether 
of  birth  or  otherwise,  if  once  fixed,  clings  closely,  and  we  conceive  that 
it  can  never  be  changed  by  the  mere  intent  of  the  party.  The  act 
must  accompany  and  verify  the  intent.  As  the  homely  proverb  as- 
serts that  *  Actions  speak  louder  than  words,'  actions  must  corrobo- 
rate and  confirm  the  words.  '  The  fact  and  the  intent  must  con- 
cur.* "  Hart  V.  Horn,  4  Kan.  *239.  Doubtless,  residence  and  domi- 
cile are  not  absolutely  synonymous  terms,  but  evidently,  from  the 
facts  of  that  case,  domicile  was  used  in  the  sense  and  as  the  equiva- 
lent of  residence ;  and,  in  so  far  as  there  may  be  any  distinction  be- 
tween the  two  terms,  it  is  not  a  distinction  affecting  the  rule  as  stated. 
Defendant's  residence  confessedly  was  fixed  and  established  for 
many  years  in  New  York.  This,  while  his  business  was  carried  on  in 
Atchison.  Again,  the  residence  of  a  man  who  has  a  family  which  he 
maintains,  and  which  has  an  established  home,  is  prima  facie  with 
that  family.  Wherever  he  locates  that  family  in  anything  like  a  fi ..  i 
and  permanent  residence,  it  is  presumptively  his  chosen  place  of  resi- 
dence.    Wherever  he  may  go  for  business  or  pleasure,  he  resides  at 

home,  and  home  is  where  the  family  dwell.  Now,  defendant's 
*104    family  dwelt  in  New  York ;  they  were  established  there ;  *they 

had  never  been  in  this  state;  their  hoasehold  goods  had  nevdr 
been  moved. 

Suppose  the  situation  had  been  reversed, — ^the  family  living  in 
Kansas,  and  the  defendant  absent  in  New  York  for  a  year  and  a  half 
on  business,  and  then  returning  and  being  with  them  for  nearly  three 
months:  would  there  be  much  doubt  as  to  his  residence  in  Kansas? 
Would  service  of  process  upon  him  at  the  family  dwelling  during  his 
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absence  have  been  worthless  ?  Gould  be  not  have  claimed  the  benefit 
of  the  exemption  law  as  to  personal  property?  Or  would  the  claim 
have  been  defeated  by  proof  of  his  intent  to  make  New  York  his 
home,  and  move  his  family  as  soon  as  their  health  would  permit? 

Again,  while  a  man's  intentions  are  securely  lodged  in  the  recesses 
of  his  own  heart,  and  he  may  safely  assert  that  he  intends  one  thing 
or  another,  providing  neither  is  absolutely  inconsistent  with  his  acts, 
yet  by  reason  of  this  secrecy  of  intention  arises  the  familiar  rule  that 
men  must  be  judged  by  their  conduct  rather  than  by  their  declara- 
tions. The  conduct  of  the  defendant  and  his  son  points  to  a  con- 
tinued residence  in  New  York.  While  his  business  was  in  Atchison, 
yet  that  business  remained  for  nearly  eight  years  without  his  personal 
supervision,  and  in  the  charge  of  his  son.  When,  finally,  he  came 
out  to  look  after  it,  he  was  an  old  man,  still  ignorant  of  the  English 
language,  bringing  nothing,  boarding  with  his  son,  and  making  no  ar- 
rangements for  removing  his  family.  After  a  long  stay,  he  returns 
to  his  family  in  New  York,  and  there  remains  for  nearly  three  months 
before  these  suits.  During  this  time  nothing  is  being  done  towards  a 
removal.  His  son  and  business  manager,  in  a  formal  business  docu- 
ment, speaks  of  him  as  ""of  the  city  of  New  York."  Can  these  con- 
curring facts  be  all  broken  down  by  his  simple  declaration  that  he  in- 
tended to  make  Atchison  his  residence,  and  that  his  return  to  New 
York  was  for  the  purpose  of  removing  his  family  ? 

And  again,  when  a  man  voluntarily  places  himself  in  a  posi- 
*105     tion  where  all  that  is  visible  and  tangible  in  his  life  is  *con- 

sistent  with  either  residence  or  non-residence,  the  actual  fact 
as  to  which  depends  solely  upon  his  own  intent,  and  there  is  that  in 
his  business  transactions  which  is  strongly  indicative  of  fraud,  it  is 
the  duty  of  the  court  to  so  hold  as  will  best  secure  and  protect  the 
rights  of  creditors  and  others  having  dealings  with  such  party. 
Whenever  the  issue  comes  squarely  between  a  party's  secret  purpose 
and  the  security  of  creditors,  the  latter  should  control.  A  party  is 
not  wronged  if  his  creditors  are  paid  out  of  his  property.  If  this  de- 
fendapt  had  said  that  his  ihtent  was  to  continue  his  residence  in 
New  York,  there  is  scarcely  a  syllable  of  testimony  which  would  dis- 
credit it.  And  the  only  doubt  as  to  that  residence  is  his  assertion 
that  he  intended  to  make  Atchison  his  home.  The  transactions  on 
the  twentieth  and  twenty-second  of  December  are,  it  will  be  conceded 
by  all,  to  say  the  least,  suspicious;  they  suggest  fraud;  they  cast 
doubt  on  the  integrity  of  def^dant  and  his  business  manager, — and 
under  those  circumstances  we  thitx'U  u  xig^^  ^^  K^^^  little  credence  to 
his  statement  as  to  his  intention^  A  'pVace  large  reliance  on  his 
acts  and  conduct.  There  are  boq^^  ^^  ^  txxatters  which  we  have  not 
noticed.  Our  conclusion  is  that;  ^fl^^  «At\dant  was  a  non-resident, 
and  for  this  reason  also  the  att^  V\  ^^^  "Wo^^d  have  been  Buslamed. 
Into  a  discussion  of  the  other  Ok^V  y^  ^t  ^  ^^t  ol  «^  liaxidnlenl  diapoai- 
tion  of  property,  we  have  ooncii^^ \\^®     t^  a.a  Vi  ia  \xiiiieceaaat5,  \\  ia 
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perJhaps  best  for  us  not  to  enter.  We  may  say,  however,  thai  we 
consider  the  testimony  on  that  point  sufficient  to  sustain  the  attach- 
ment. 

The  order  of  the  district  court  will  be  reversed,  and  the  case  re- 
manded, with  instructions  to  overrule  the  motion  to  dissolve  the  at- 
tachment. 

HoBTON,  G.  J«,  concurring. 

Valentine,  J.  I  concur  with  my  brethren  in  reversing  the  order 
of  the  court  below  sustaining  the  motion  to  dissolve  the  attachment; 
but  I  do  not  concur  in  overturning  the  decision  of  the  court  below 
holding  that  the  defendant  N.  Stetter  was  a  non-resident  of 
*106  the  state  of  Kansas.  A  *preponderance  of  the  evidence  intro- 
duced on  the  hearing  of  the  motion  showed  that  the  defend- 
ant was  a  resident  of  Eansas  and  of  the  city  of  Atchison,  and  the 
court  below  so  found  and  so  decided ;  and  all  presumptions,  if  tee 
must  resort  to  presumptions,  are  in  favor  of  the  correctness  of  the  de- 
cision of  the  court  below.  The  defendant  testified  positively  that  he 
was  a  resident  of  Atchison,  Eansas,  and  the  testimony  of  several  of 
the  other  witnesses  tended  to  corroborate  his  testimony.  It  is  true 
that  all  this  evidence  may  be  false,  but  we  have  no  means  of  know- 
ing that  it  is  false.  None  of  the  witnesses  were  directly  impeached, 
and  from  anything  appearing  in  the  case,  they  may  have  all  testified 
to  the  exact  truth  upon  this  subject;  that  is,  from  the  facts  proved, 
it  is  not  improbable,  but  it  is  reasonable  and  probable,  that  the  de- 
fendant was  a  resident  of  the  city  of  Atchison,  Kansas.  All  his  busi- 
ness was  carried  on  in  Eansas,  and  all  his  property,  except  a  little 
household  furniture,  was  also  in  Eansas.  His  principal  business 
was  carried  on  in  Atchison,  but  he  also  carried  on  business  in  Em- 
poria and  in  Newton;  and  he  did  not  carry  on  any  business  anywhere 
else  in  the  world.  From  some  time  in  April,  1878,  up  to  about  the 
first  of  October,  1879,  he  lived  continuously  in  Atchison.  .  He  then 
went  back  to  New  York  city,  his  former  home,  with  the  intention,  as 
he  says,  to  make  a  short  visit,  and  then  to  return  to  Eansas.  He 
had  no  intention,  as  he  claims  and  testifies,  to  remain  long  liway 
from  Eansas ;  and  he  did  in  fact  return  to  Eansas,  and  to  Atchison, 
about  December  27,  1879,  where  he  was  still  living  when  this  mo- 
tion was  heard  and  decided  by  the  court  below,  which  was  May  20, 
1880.  He  lived  with  his  son,  Max.  N.  Stetter,  in  Atchison.  But  it 
is  said  that  his  family  remained  in  New  York  city,  his  former  home. 
This  is  true ;  but  his  family  consisted*  of  only  a  wife,  who  was  82 
years  of  age,  and  very  feeble  and  frail,  and  an  unmarried  daughter 
(his  only  unmarried  child,)  who  remained  with  her  mother,  evidently 
to  take  care  of  her.  His  wife  and  daughter  lived  in  a  rented  house, 
or  in  a  part  of  a  rented  house,  in  New  York  city,  and  he  sup- 
*107  ported  them  there,  al*though  he  says  that  he  intended  to  re- 
move them  to  Eansas  whenever  his  wife  became  able  (if  she 
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ever  shoald)  to  endure  the  joomey.  There  are  some  other  facts  tend- 
ing  to  prove  and  disprove  the  defendant's  residence  in  Kansas,  but  I 
do  not  think  that  it  is  necessary  to  state  them.  I  think  that  the  pre- 
ponderance of  the  evidence  proves  that  the  defendant  was  a  resident 
of  Kansas  at  the  time  the  attachment  in  this  case  was  issued,  and 
the  court  below  iound  that  he  was;  and  we  should  not  indulge  too 
readily  in  presumptions  for  the  purpose  of  overturning  the  findings 
and  decisiona  of  the  court  below. 

The  term  '"residence"  is  defined  by  subdivisions  23  and  24  of  sec- 
tion 1  of  chapter  104  of  the  General  Statutes,  (Comp.  Laws  1879,  p. 
920.) 


FiLLMOBE   &   Co.  9.  GaMPBBLL   &   GiLBSBT. 

January  Tenn,  1881. 

Action  by  Campbell  and  another  against  Fillmore  and  two  others, 
to  recover  damages  for  the  non-performance  of  the  conditions  of  a 
contract  to  deliver  certain  prairie  bay.  Trial  at  the  May  term,  1880, 
of  the  district  court  of  Ottawa  county,  and  verdict  and  judgment  for 
the  plaintiffs  for  $300  damages,  and  costs.  The  defendants  bring 
the  case  here. 

McClure  d  Humphrey  and  Cummim  d  Hannera,  for  plaintiffs  in 
error. 

Johnston  d  Freeman  and  Thompson  d  Thompson^  for  defendants  in 
error. 

Feb  Cubiam.  Plaintiffs  in  error  contend  that  the  verdict  is  wrong, 
and  that  no  cause  of  action  was  proved.  Counsel  for  defendants  in 
error  object  to  the  consideration  by  this  court  of  the  question 
*108  raised,  on  the  ground  that  the  record  does  not  *purport  to  con- 
tain aU  the  evidence.  The  only  allegations  in  the  record  re- 
ferring to  the  evidence  are :  "The  plaintiffs  rest ;"  "^The  defendants 
rest."  And  after  these  expressions  it  appears  other  evidence  was 
presented  to  the  trial  court.  Therefore,  the  objection  is  well  taken, 
as  it  is  not  apparent  that  the  whole  o^®®  ^®  here.  Brown  Co.  t. 
Roberts,  22  Kan.  ♦762 ;  Moody  v.  AwiVttlt  A^  ^^^-  ^^*- 

The  judgment  of  the  district  coxx         VVV^^  affirmed. 
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St.  Louis  &  Ban  Frahoisco  Bt.  Co.  v.  S.  J.  Elus. 

January  Term,  1881. 

Action  brongbt  by  Ellis  against  the  railway  company,  before  a 
justice  of  the  peace  of  Cherokee  county,  to  recover  'damages  for  in- 
juries  caused  to  the  plaintiff's  cow  by  the  defendant's  ears.  The  de- 
fendant made  no  appearance  in  the  justice's  court,  and  judgment  was 
rendered  for  the  plaintiff.  The  defendant  appealed  the  case  to  the 
district  court  of  said  county.  At  the  October  term,  1880,  the  defend- 
ant made  no  appearance  in  the  action;  the  plaintiff  filed  an  amended 
bill  of  particulars;  a  trial  was  had,  and  judgment  given  for  the  plain- 
tiff.    The  defendant  brings  the  case  here. 

H.  H.  Harding,  for  plaintiff  in  error. 

RitUr  (t  Cowley^  for  defendant  in  error. 

Per  Curiam.  The  judgment  in  this  case  will  be  reversed,  and  the 
case  remanded  for  further  proceedings.  This  decision  is  on  the  au- 
thority of  Kansas  Pac.  R.  Co.  v.  Taylor,  17  Kan.  566 ;  Hadley  v.  Cen- 
tral Branch  U.  P.  R.  Co.,  22  Kan.  ♦SSQ;  St.  Louis  &  S.  P.  R.  Co.  v. 
McReynolds,  24  Kan.  *868. 


*109    *EifMA  L.  FiSHSB  V,  Town  Company  of  ths  Town  op 

McPherson. 

January  Term,  1881. 

This  action  was  brought  by  the  Town  Company  of  the  Town  of  Mc- 
'  Pherson  against  Emma  L.  Fisher,  to  recover  for  the  value  of  the  pos- 
session of  the  east  half  of  the  nortti-west  quarter,  and  the  east  half 
of  the  south-west  quarter,  of  section  twenty-eight,  in  township  nine- 
teen south,  of  range  three,  in  McPherson  county,  with  the  improve- 
ments thereon;  also  for  the  value  of  a  certain  frame  dwelling-house, 
and  for  various  sums  advanced  to  enable  her  to  enter  the  land  under 
the  homestead  laws  of  the  United  States.  Trial  at  the  October  term, 
1879,  of  the  McPherson  district  court,  without  a  jury.  Conclusions 
of  fact  and  law  were  found  separately.     The  conclusions  of  fact  are: 

(1)  That  the  plaintiff  was  at  the  commencement  of  this  suit,  and  at  the 
times  and  during  the  transactions  hereinafter  set  forth,  a  corporation  duly  or- 
ganized under  the  laws  of  the  state,  and  for  the  purpose  of  the  purchase,  loca- 
tion, and  laying  out  of  a  town-site,  and  the  sale  and  conveyance  of  the  same 
in  lots,  subdivisions,  or  otherwise. 

(1|^)  That  plaintiff  was  in  the  possession  of  the  E.  ^  of  the  N.  W.  4,  9sA 
E.  }  of  8.  W.  4  of  sec.  28,  town  19,  range  3  west,  in  McPherson  county,  as  » 
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part.of  a  town-site,  under  the  United  States  laws,  and  had  and  hdd  such  pos- 
session by  reason  of  a  filing  therein  by  plaintiff's  president  at  the  Salina  land- 
offlce,  dated  June  1,  1872,  and  by  an  entry  duly  made  by  its  president  at  said 
land-ufflce,  under  Uie  laws  of  tbe  United  States,  and  as  recognized  by  the  said 
office. 

(2)  That  the  plaintiff  relinquiabed  Its  filing  in  said  United  States  laud-ofllce, 
and  its  right  to  the  land,  tu  defendant,  and  put  defendant  in  the  peaceable 
nod  undisputed  possession  of  the  same,  under  an  agreement  and  understand- 
ing with  defendant  (tlie  defendant  at  that  time  not  having  i-eady  money} 
that  the  plaintiff  should  also,  at  its  expense,  put  a  house  on  the  land,  and 
pay  ail  the  expenses  in  and  about  the  entry  thereof  as  a  homestead  at  said  land- 
olBce,  and  that  defendant  should,  when  she  obtained  a  patent  tiierefor,  pay  the 
pl^ntifl  what  the  possession  and  the  house  and  expeosea  were  reasonably 

worth. 
•110       *(8)  That  the  plaintiff  did,  in  addition  to  putting  defendant  In  pos- 
session of  the  land,  and  in  pursuance  of  the  Hgreement,  buy  a  house 
and  move  the  same  upon  the  land,  at  the  instance  and  request  and  assent  of 
the  defendant,  and  also  pay  the  expenses  of  repairing  tlie  house. 

(4)  That  the  plaintiff  paid  the  sum  of  $100  and  mure  for  the  house  and  tb« 
repairs  ttiereon,  and  the  same  were  reasonably  worth  tliat  sum, 

(5)  That  plaintiff,  at  the  instance  and  request  of  defendant,  and  in  pursu-    ■ 
ancs  of  the  agreement,  paid  out  the  sum  of  ^14.80  as  the  expenses  of  defend- 
ant  in  going  from  McFhersun  to  Salina,  for  the  purpose  of  entering  said  land 
under  the  homestead  laws  of  the  United  States. 

(6)  That  the  plaintiff  paid  the  sum  of  S14,  at  the  instance  and  request  of 
defendant  aa  aforesaid,  as  United  States  land-ofiice  fees  for  entering  said  land 
by  her  as  a  homestead. 

(7)  That  the  full  and  undisputed  possession  of  the  land  given  by  plaintiff 
to  defendant  was,  at  the  time  defendant  received  aud  entered  into  the  same, 
reasonnbly  worth  81,000. 

(8)  That  defendant  received  and  accepted  possession  of  the  land  from  plain- 
tiff, and  also  the  house  and  the  repairs  thereon,  and  expenses  and  fees,  in 
pursuance  of  the  understanding  between  defendant  and  plaintiff  that  the  de- 
fendant should  pay  plaintiff  what  the  possession,  houie,  repairs,  expenses, 
and  fees  were  reasonatily  worth  when  she  obtained  a  patent  for  said  land  from 
the  U.  8.  government. 

(9)  That  defendant  proved  upon  said  land  as  a  homestead  settler  at  the U. 
S.  mnd-offlcein  Salina,  and  received  the  receiver's  receipt  therefor  on  July  19. 
1877.  and  on  October  80,  1877,  thereafter,  received  a  patent  in  due  form  of 
law  from  the  United  States  for  said  land,  having  said  dates,  which  patent  is 
recorded,  and  is  still  in  force,  and  stands  as  a  title  deed  to  her  of  said  land. 

(10)  That  all  the  agreements  on  the  part  of  the  plaintiff,  according  to  their 
terms  and  conditions,  were  fully  complied  with  on  its  part,  and  that  defend- 
ant received  great  benefit  therefrom. 

(11^  That  plaintiff  did,  t>efoi-e  the  commencement  of  this  suit,  on  several 
occasions,  and  after  defendant  had  received  her  said  patent,  the  exatrt  dates 
of  which  do  not  appear,  demand  a  settlement  ot  and  from  Uiedefendaiit  touch- 
ing her  Hgreeroent  aforesaid,  i^nri  de^*^^^  payment  from  ber  thereon, 
*111  both  of  which  she  has  wholly  foiled  to  do,  though  at  timee  *she  has 
acknowledged  that  she  was  r,  «  tsA^  pXuntlB  something  on  the 
premises.  ^^Vt>8 

The  eoncluBioD  of  law  was  ti^  is  entitled  io  recover 

from  dafenflBnt,  by  reason  of  tk^V  ™  **^*  po''™^**'']'^  ■■^^ 

for  said  hoose  and  repairs,  ftn^*^^  SQ&  eipenaee  paid  oot, 


the  Bom  of  $1,128.80,' with  io*.^  ^  j  jn^e  oUlia  commence- 


\v. . 
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ment  of  this  snit,  at  the  rate  of  7  per  cent,  per  annum.  Judgment 
was  entered  accordingly,  and  the  defendant  brings  the  case  here  for 
review. 

Garver  d  Bond,  for  plaintiff  in  error. 

John  O,  Spivey,  for  defendant  in  error. 

Per  Gubiah.  Upon  the  findings  of  fact,  the  defendant  in  error 
(plaintiff  below)  was  entitled  to  jadgment  within  the  authority  of  Lap- 
nam  v.  Head,  21  Kan.  *S82.  We  perceive  no  error  in  the  proof  of 
the  value  of  the  action  of  the  town  company  in  relinquishing  to  the 
plaintiff  in  error  (defendant  below)  the  possession  of  the  land,  and  in 
putting  her  in  possession  of  it,  as  the  witnesses  valued  the  land  all 
the  way  from  $1,500  to  (2,500.  She  has  now  a  patent  to  it,  and  the 
cost  of  pre-emption  was  $200.  Including  the  judgment,  the  land 
cost  her  $1,328.80.  The  relinquishment  of  the  claim  and  the  posses- 
sion of  the  land  were  fuUy  worth  $1,000,  as  such  action  of  the  com- 
pany enabled  plaintiff  in  error  to  become  the  owner.  Some  errors 
were  committed  in  the  admission  of  evidence,  bnt  they  were  in  no 
way  prejudicial  to  the  plaintiff  in  error,  in  view  of  the  other  testi- 
mony, and  the  trial  being  to  the  coart  without  a  jury. 

The  judgment  of  the  district  court  will  be  affirmed. 


*112       ^Joseph  McDonald  v.  H.  D.  Shbpabd  and  others. 

January  Term,  188L 

Property :  I>welling-HoaBe,  when  not  a  Part  of  the  Realty. — On  the 

twenty-seventh  day  of  July,  1875>  M.  was  the  owner  of  half  of  a  lot  in 
Burlingama    On  the  nineteenth  day  of  May,  1875.  8.  and  wife  were  the 
owners  of  a  frame  house  situate  upon  another  lot  in  the  city.  The  house 
was  held  by  Shepard  A  Waldo  under  a  chattel  mortgage,  duly  filed,  to  se- 
cure 6956.  S.  and  wife  leased  the  half  lot  of  M«»and,  with  the  consent  of 
all  the  parties,  removed  the  house  on  the  leased  lot  in  June.  1875,  and 
placed  it  upon  a  stone  foundation.    On  July  27»  1875»  M.  sold  the  half 
.   lot  to  S.^nd  wife  for  6250,  on  time.    December  20. 1875,  8.  and  wife 
gave  a  bill  of  sale  of  the  house  to  Shepard  &  Waldo,  and  the  latter  took 
possession  of  it,  and  have  been  in  the  continuous  possession  thereof  ever 
since.    Subsequent  to  the  sale  of  the  house  to  Shepard  &  Waldo,  S.  and 
wife  built  an  addition  to  the  east  side  and  south  end  of  about  ten  feet 
wide,  one  story  high,  of  wood,  permanently  f&stened  to  the  house.    In 
an  action  brought  by  M.  to  foreclose  a  vendor*s  lien  upon  the  half  lot, 
Shepard  &  Waldo  were  made  defendants,  and  asked  to  set  up  their  inter- 
est.    They  aUeged  that  they  owned  the  house,  and  prayed  that  thmr 
rights  might  be  protected.    Held,  that  the  defendants  Shepard  &  Waldo 
had  the  right  to  offer  proof  that  the  house  was  not  a  part  of  the  realty, 
and  that  they  were  the  owners  thereof;  that  upon  the  foregoing  facts  the 
house  was  the  personal  property  of  Shepard  &  Waldo,  and  the  court  oom- 
mitted  no  error  in  permitting  them  to  remove  the  same  from  the  lot 
within  a  reasonable  time. 
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Error  from  Osage  distriot  court. 
The  case  is  stated  in  the  opinion. 
£7.  M.  Sanford,  for  plaintiff  in  error. 
EUis  Lewis,  for  defendants  in  error. 

HoBTov,  G.  J.  Aotion  brought  by  Joseph  McDonald  against  L.  J. 
Sawyer,  H.  D.  Shepard,  Daphne  Shepard,  C.  D.  Waldo,  Abbie 
•113  E.  Waldo,  J.  H.  Burke,  R.  H.  Baird,  B.  *P.  Seymour,  and  Will- 
iam G.  Lucas,  and  H.  D.  Shepard  and  G.  D.  Waldo,  late  part- 
ners as  H.  D.  Shepard  &  Go.,  and  H.  D.  Shepard  and  G.  D.  Waldo» 
late  partners  as  Shepard  &  Waldo.  The  petition  alleged,  substan- 
tially, the  following  facts : 

That  on  the  twenty-seventh  day  of  July,  1875,  the  plaintiff  agreed  to  and 
did  sell  to  L.  J.  Sawyer  the  west  half  of  lot  fourteen,  in  block  thirty-five,  in 
Burlingame,  Osage  county,  in  this  state,  for  the  sum  of  two  hundred  and 
fifty  dollars,  to  be  paid  as  follows:  Fifteen  dollars  on  the  first  of  December, 
1875;  thirty-five  dollars  on  the  first  day  of  January,  1876;  twenty-five  dol- 
lars on  the  first  day  of  July,  1876;  seventy-five  dollars  on  the  first  day  of 
January,  1877,  and  fifty  dollars  on  the  first  day  of  July,  1877;  that  all  of  said 
suras  unpaid  on  July  1,  1876,  were  to  draw  interest  at  the  rate  of  ten  per 
cent,  per  annum;  that  under  the  written  contract  he  put  L.  J.  Sawyer  into 
possession  of  the  premises,  and  that  said  Sawyer,  and  persons  claiming  un- 
der him,  have  continued  to  occupy  the  premises;  that  no  part  of  the  purchase 
money  has  ever  been  paid;  that  there  was  due  on  the  contract  two  hundred 
and  fifty  dollars,  with  interest  at  the  rate  of  ten  per  cent,  per  annum  from 
July  1,  1876;  that  said  Sawyer  is  and  has  been  absent  from  the  state  for  more 
than  one  year;  that  plaintiff  has  always  been  ready  and  willing  to  deliver  to 
him  a  good  and  sufficient  deed  upon  tiie  payment  of  the  said  several  sums  and 
interest;  that  the  other  defendants  claim  some  lien,  estate,  or  interest  in  the 
premises  under  said  Sawyer,  and  subsequent  and  subject  to  the  interest  and 
contract  of  plaintiff,  the  nature  and  extent  of  which  the  plaintiff  is  ignorant, 
but  of  which  he  demands  proof.  The  petition  concluded  with  the  prayer  that 
the  contract  might  be  decreed  to  be  absolute;  that  an  account  be  taken  of  the 
amount  due  on  the  premises;  that  the  land  be  appraised,  advertised,  and  sold 
according  to  law  to  satisfy  the  sum  found  due,  and  costs,  and  for  such  other 
relief  as  might  be  deemed  equitable  and  just.  On  October  9,  1878.  judgment 
was  rendered  as  upon  default  against  all  the  defendants,  upon  a  finding  that 
the  facts  set  forth  in  the  petition  were  true.  The  sum  remaining  due  was 
adjudged  to  be  three  hundred  and  six  dollars  and  twenty-five  cents,  and  a  lien 
on  the  premises.    The  property  was  ordered  to  be  sold  to  pay  the  judgment, 

and  defendants  decreed  to  be  barred  of  all  right,  title,  or  equity  of 
*114      redemption.    On  January  15,  1879,  upon  the  mo*tion  of  H.  D. 

Shepard  and  C.  D.  Waldo,  the  judgment  was  set  aside  as  to  them,  on 
the  ground  of  its  having  been  rendered  without  consideration  of  their  answer 
then  on  file.  The  answer  set  up  that  H.  D.  Shepard  and  C.  D.  Waldo,  as 
Shepard  A  Waldo,  and  formerly  partners  as  Shepard  &  Co.,  were  the  owners 
of  the  frame  building  on  the  premises,  of  the  value  of  six  hundred  dollars. 
On  July  19, 1879»  the  cause  was  tried  before  the  court,  without  a  jury,  and 
findings  of  fact  and  conclusions  of  law  were  made.  The  findings  were  as 
follows:  '*That  on  the  twenty-seventh  day  of  July,  1875,  the  plaintiff,  Joseph 
McDonald,  was  the  owner  of  the  following  real  estate,  situated  in  Osage 
county  and  state  of  Kansas,  to- wit:  The  west  half  of  lot  No.  14,  in  block  l^o. 
d5»  in  the  dty  of  Burlingame;  that  on  the  nineteenth  day  of  May»  1875,  the 
defendants,  L«  J.  Sawyer  and  Candace  Sawyer*  were  the  owners  of  a  certain 
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frame  house  situated  on  lot  No.  — ,  in  block  No.  — ,  in  said  dty  of  Bnrlin* 
game;  chat  on  the  nineteenth  day  of  May,  1875,  L.  J.  and  Gandace  Sawyer 
made,  executed,  and  delivered  to  the  defendants,  H.  D.  Shepard  and  C.  D. 
Waldo,  their  certain  chattel  mortgage,  whereby  they  sold  and  conveyed  said 
house  to  them  for  the  purpose  of  securing  an  indebtedness  due  from  them  to 
Siiepard  and  AValdo,  in  the  sum  of  $956.69;  that  said  mortgage  was,  on  the 
twentieth  day  of  May,  1875,  doly  filed  with  the  register  of  deeds  of  said  Osage 
oounty ;  that  on  the    ■  day  of  June,  1875,  at  which  time  the  said  Sawyers 

had  leased  said  half  lot  from  McDonald,  L.  J.  and  Gandace  Sawyer,  by  the 
permission  of  the  said  plaintiff,  Joseph  McDonald,  and  with  the  knowledge 
and  consent  of  Shepard  &  Waldo,  removed  said  house,  and  placed  it  upon 
the  west  half  of  plaintiff *s  lot,  upon  a  stone  foundation;  that  on  the  twenty- 
seventh  day  of  July,  1875,  the  plaintiff,  Joseph  McDonald,  sold  said  half  lot 
to  L.  J.  and  Gandace  Sawyer  for  the  agreed  price  of  6250,  on  deferred  pay- 
ments; that  at  the  time  of  the  sale  the  defendants  the  Sawyers  were  occupy- 
ing the  house;  that  the  defendants  the  Sawyers  had  never  paid  said  plaintiff 
any  portion  of  the  6250,  the  purchase  price  of  said  half  lot;  that  upon  the 
twentieth  day  of  December,  1875,  the  defendants  Sawyers  had  not  paid  any 
portion  of  the  indebtedness  for  which  they  had  executed  the  chattel  mortgage 
to  Shepard  &  Waldo,  at  which  time,  for  the  purpose  of  discharging  said  in- 
debtedness, they  sold  and  delivered  to  Shepard  &  Waldo  the  house  in  ques- 
tion; that  subsequent  to  the  sale  of  the  house  to  Shepard  &  Waldo, 
'^'115  and  after  the  same  had  been  placed  upon  the  ^half  lot  of  plaintiff,  the 
defendants,  L.  J.  and  Gandace  Sawyer,  had  built  an  addition  to  the 
east  side  and  south  end  of  said  house,  of  about  ten  feet  wide,  one  story  high, 
of  wood,  and  permanently  fastened  to  said  house  with  the  knowledge  of  the 
plaintiff  and  Shepard  &  Waldo,  and  without  any  objection  from  any  of  said 
parties ;  that,  from  the  time  of  the  sale  of  said  house  to  Shepard  &  Waldo, 
they  have  been  in  the  continuous  possession  thereof  to  the  present  time;  that 
after  the  execution  of  the  bill  of  sale  to  the  house  in  controversy,  the  defend- 
ants the  Sawyers  executed  and  delivered  to  the  defendants  Shepard  &  Waldo 
a  mortgage  upon  a  large  amount  of  real  estate,  to  secure  the  payment  of  the 
sum  of  6700,  in  which  mortgage  was  included  the  half  lot  In  controversy, 
with  all  the  appurtenances  thereto  belonging;  that,  after  the  execution  of  the 
last  mortgage  aforesaid,  the  said  L.  J.  Sawyer  executed  and  delivered  to  said 
Shepard  a  quitclaim  deed,  in  blank,  to  the  said  half  lot;  that  after  the  execu- 
tion of  the  last  mortgage  aforesaid,  and  before  the  execution  of  the  quitclaim 
aforesaid,  Gandace  Sawyer,  the  wife  of  said  L.  J.  Sawyer,  died. 

Upon  these  f acts,  the  conrt  found,  as  conclusions  of  law : 

"That  Shepard  &  Waldo  were  the  owners  of  and  entitled  to  the  possession 
of  the  house  in  controversy;  that  they  had  the  lawful  right  to  move  it  from 
and  off  the  lot  within  a  reasonable  time,  and  were  entitled  to  judgment  against 
plaintiff  for  costs." 

The  findings  being  supported  by  sufficient  evidence,  the  principal 
question  for  our  determination  is  whether  the  house  is  real  property, 
or  only  a  chattel.  One  answer  only  can  be  given ;  that  is.  it  is  a 
chattel.  All  doubts  are  solved  by  the  clear  intention  of  all  the  parties 
attendant  upon  the  transactions  brought  out  in  the  evidence.  A  mere 
recitation  of  the  acts  and  conduct  of  such  parties  is  conclusive  of 
this.  At  the  time  the  house  was  moved  upon  the  premises  it  was 
only  a  chattel.  At  that  time  Shepard  &  Waldo  held  a  chattel  mort- 
gage upon  it,  duly  filed  with  the  register  of  deeds  of  Osage  county. 
The  premises  described  in  the  petition  of  foreclosure  were  held  by  L.  J. 
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and  G.  Sawyer,  under  lease  from  the  plaintiff.  The  house  was  moved 
upon  the  leased  real  estate  by  the  tenants,  with  the  consent 
*n6  of  the  landlord.  It  seems  to  have  *been  valued  at  about  three 
hundred  dollars,  and  certainly  it  oannot  be  assumed  that  the 
sale  of  the  half  lot  in  July,  1875,  for  two  hundred  and  fifty  dollars* 
was  intended  to  include  the  house,  which  the  plaintiff  did  .not  then 
claim,  and  over  which  he  had  neither  control  nor  possession.  As 
Shepard  &  Waldo  have  been  in  continuous  possession  of  the  house 
since  December  20,  1875,  it  is  pot  apparent  when  or  how  the  chattel 
has  ever  become  a  fixture,  as  they  never  released  their  claim  to  it, 
or  consented  that  it  should  be  a  part  of  the  realty.  Under  what  cir- 
cumstances structures  and  houses  resting  upon  soUd  foundi^ions  are 
only  personal  property  is  fully  considered  and  commented  upon  in 
Central  Branch  B.  Go.  v.  Fritz,  20  Ean.  430 ;  and,  as  somewhat  ap- 
plicable to  this  case,  we  refer  to  Mills  v.  Bedick,  1  Neb.  437,  and 
Fuller  V.  Tabor,  39  Me.  619,  therein  cited. 

Counsel  make  the  further  objection  that,  if  the  house  be  personal 
property,  the  defendants  had  no  right  to  intervene  and  litigate  its 
title  in  an  action  to  foreclose  a  vendor's  lien  upon  real  estate,  and 
therefore  that  the  court  ought  not  to  have  overruled  the  demurrer  to 
the  answer.  In  support  to  their  argument,  they  say:  "A.  gives  B. 
a  mortgage  upon  his  farm,  on  which  A.  has  at  the  time  a  horse  in 
pasture;  the  mortgage  becomes  due,  and,  when  B.  seeks  to  foreclose 
it,  can  A.  stay  the  action  until  he  takes  his  horse  off,  or  can  he  de- 
fend by  claim  of  title  to  the  horse?"  The  illustration  is  not  parallel. 
In  the  foreclosure  of  the  real-estate  mortgage  of  B.,  no  question  can 
be  presented  to  the  court  whether  the  horse  is  real  or  personal  prop- 
erty. It  is  always  a  chattel,  and  never  anything  but  a  chattel. 
The  mortgage,  merely  embracing  real  estate,  has  no  connection  with 
the  animal.  In  the  case  at  bar  the  matter  is  very  different.  Under 
some  circumstances  the  house  might  be  considered  real  estate;  under 
others,  personal  property.  An  attempt  was  made  in  the  foreclosure 
of  the  vendor's  lien  to  include  the  house  as  part  of  the  realty.  Shep- 
ard &  Waldo  were  made  defendants,  and  required  to  set  up  the  nat- 
ure and  extent  of  their  interest.  They  complied  with  the  re- 
*117  quest  of  the  petition,  only,  however,  alleging  a  *chattel  inter- 
est. Plaintiff,  in  opposition  thereto,  claimed  the  house  was  of 
the  realty.  A  foreclosure  and  sale  of  the  premises,  in  the  absence 
of  any  adjudication  as  to  the  ownership  of  the  house,  would  have 
worked  great  injustice.  The  court  rightly  passed  upon  the  question 
presented,  and  having  determined  that  the  house  belonged  to  the  de- 
fendants, properly  allowed  thirty  days  in  which  to  remove  the  same. 
No  error  was  committed  in  overruling  the  demurrer  to  the  answer; 
therefore  the  judgment  will  be  afSrmed.. 
(All  the,  justices  concurring.) 
V.25K— 6 
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Citizens'  Bane  ov  Garnett  v.  Constance  Bowen  and  othera 


Jannaiy  Term,  188L 

1.  Homestead:  Mortgage:  Bight  ofWifo  to  Proceeds.   A  loan  of  $1,650 

was  obtained  on  the  note  of  B.,  secured  by  a  mortgage  of  himself  and 
wife  on  their  homestead.  As  B.  was  insolvent,  before  signing  the  mort- 
gage a  parol  contract  was  made  between  B.  and  his  wife,  whereby  it  was 
agreed  and  understood  that  the  money  procured  on  the  note  and  mort- 
gage should  be  paid  to  her  as  the  consideration  for  the  execution  of  the 
mortgage  on  her  part.  The  money  thus  obtained  was  deposited  in  the 
bank  in  the  name  of  the  wife,  subject  to  call.  Hddt  that  the  incum- 
bering of  the  homestead  by  the  wife  executing  the  mortgage  was  a  suffi- 
cient consideration  on  her  part  for  the  parol  agreement;  that  the  money 
so  deposited  was  the  personal  property  of  the  wife,  and  not  subject  to 
the  demands  of  creditors  of  her  husband. 

2.  Judgment:  Interest.    Where  the  jury  find  for  the  plaintiff  in  the  sum 

of  $1,161.64,  with  interest  at  7  per  cent,  per  annum  from  January  17, 
1877,  to  date,  the  court  in  rendering  judgment  ought  to  take  into  consid- 
eration such  interest,  as  the  total  damages  assessed  can  be  computed  from 
the  face  of  the  verdict  with  mathematical  certainty. 

Error  from  Anderson  district  court. 

Action  brought  by  Constance  Bowen  against  the  Citizens*  Bank 
*118  of  Garnett  and  another,  to  recover  money  which  the  *plaintii! 
alleged  had  been  deposited  with  the  bank  to  her  credit,  and 
subject  to  her  call.  The  facts  appear  in  21  Ean.  *360-*364,  and  in 
the  subjoined  opinion.  Trial  at  the  March  term,  1880,  of  the  district 
court,  and  judgment  for  the  plaintiff.  The  defendant  brings  the  case 
here. 

A.  Bergen^  for  plaintiff  in  error. 

H.  L.  Poplin,  for  defendants  in  error. 

HoBTON,  G.  J.  This  case  was  before  this  court  at  the  July  term» 
1878,  (21  Kan.  *354,)  and  remanded  for  a  new  trial.  The  plaintiff 
below  by  an  amended  reply,  among  other  matters,  alleged  that,  as  the 
consideration  to  her  to  execute  the  mortgage  on  her  homestead  to 
procure  the  loan,  a  parol  contract  was  entered  into  between  Preston 
Bowen,  her  husband,  and  herself,  that  she  should  receive  the  money 
BO  procured  as  hers  absolutely,  in  order  to  protect  her  homestead 
against  the  mortgage,  and  that  only  (he  net  profits  arising  from  the 
investment  of  the  money  were  to  belong  to  Preston  Bowen,  to  be  ap* 
plied  towards  his  debt  to  the  Citizens'  Bank;  that  she  received  the 
money  procured  on  the  note  and  mortgage  as  the  consideration  to  her 
for  mortgaging  her  homestead,  and  that  the  money  was  deposited  in 
the  bank  as  her  own.  The  Citizens'  Bank  demurred  to  this  amended 
reply,  which  was  overruled  by  the  court.    The  issues  were  submitted 


CITIZENS^  BANE  V.  BOWEN.  83 

to  a  jury,  verdict  found  in  favor  of  Constance  Bowen,  and  judgment 
rendered  accordingly. 

The  principal  question  now  is  whether  the  facts  alleged  in  the 
amended  reply  take  the  case  out  of  the  rule  laid  down  in  the  former 
decision  in  21  Ean.  supra.  All  the  other  material  questions  snb- 
mittedy  except  the  form  of  the  verdict  and  the  assessment  of  the  re- 
covery,  hinge  upon  the  conclusion  to  that  inquiry.  Upon  the  former 
hearing  in  this  court,  the  money  obtained  upon  the  note  was  treated 
as  the  personal  property  of  Preston  Bowen  only;  the  deposit  of  the 

money  in  the  bank  in  the  name  of  the  wife  as  a  mere  gift,  ut- 
•119     terly  void,  in  *view  of  his  insolvency,  within  section  1,  c.  62, 

Gen.  St.  562,  and  sections  1,  2,  c.  43,  Gen.  St.  504.  The  case 
is  now  presented  in  a  very  different  aspect.  Under  the  allegations 
of  the  amended  reply,  Mrs.  Bowen  incumbered  her  homestead  to 
the  extent  of  $1,650,  subjecting  it,  as  was  said  in  Sproul  v.  Atchison 
Nat.  Bank;  22  Ean.  *340,  '^upon  a  contingency,  to  be  sold  away  from 
her,  and  herself  and  family  to  be  driven  from  the  premises,  houseless 
and  homeless."  Although  her  surety  for  her  husband,  in  one  sense, 
may  be  said  to  be  remote,  yet  it  was  of  such  a  character  that,  iif 
the  mortgage  was  not  paid,  it  would  inevitably  take  the  homestead. 
Before  signing  the  mortgage,  and  thus  placing  property,  otherwise 
exempt,  in  jeopardy,  Mrs.  Bowen  contracted  that  the  money  to  be 
procured  on  the  note  and  mortgage  should  be  paid  to  her  as  the 
consideration  for  the  execution  of  the  mortgage  on  her  part.  The 
consideration  being  sufficient  between  the  parties,  the  agreement  was 
valid,  and  when  the  money  was  paid  to  her,  or  deposited  in  the  bank 
in  her  name  subject  to  call,  in  pursuance  of  the  agreement,  the  money 
was  the  property  of  Mrs.  Bowen;  and  this,  without  contravening  the 
rights  of  her  husband's  creditors,  because,  by  her  act,  it  was  procured 
upon  a  homestead,  "towards  which  the  eye  of  the  creditor  need  never 
be  turned."  In  Sproul  v.  Atchison  Nat.  Bank,  supra,  the  land  was 
held  or  pledged  for  the  payment  of  the  mortgage.  In  the  case  at 
bar,  the  proceeds  of  the  note  d.nd  mortgage  were  turned  over  to  the 
wife,  to  be  held  by  her  for  her  protection  in  the  payment  of  the  mort- 
gage. The  demurrer  wafl|  therefore  properly  overruled,  and,  the  issues 
having  been  found  in  her  favor,  she  was  entitled  to  recover  the  deposit 
in  the  bank.  We  do  not  decide  as  to  the  competency  of  the  evidence 
of  Preston  Bowen,  objected  to,  because  we  do  not  think  it  sufficiently 
prejudicial,  whatever  view  is  taken  of  it,  to  cause  a  reversal  of  the 
judgment.  The  other  testimony,  uncontradicted,  was  amply  sufficient 
to  support  the  findings  and  verdict. 

One  other  matter  remains,  vj^y^e  l^i^y  found  for  plaintiff  below 
•1 20    in  the  sum  of  f  1 , 1 6 1 . 64,  witV  i tltBtest  at  seven  per  cent.  *f rom 

January  17,  1877,  to  date^  <i.  is  contended  that  the  court 
could  not  take  the  interest  into  o^  ^^  ration  in  tendering  judgment, 
and  the  case  of  Educational  Aa^^ji^^flitotcock,  4  Kan.  *86,  is  re- 
ferred to.    In  that  case  the  rate      V  ^.      asI  "WW  not  apeeified;  here, 


84  XAKSAB  BEP09I8. 

from  the  face  of  the  verdict,  the  amount  of  damages  assessed  can  be 
calealated  with  mathematical  certainty.  See  Wilson  v.  Means,  ante, 
*88. 

The  judp^ment  of  the  district  conrt  will  be  affirmed. 

(All  the  jnstices  concurring.) 


D.  M.  Clark  o.  John  Baldwin. 
January  Term,  1881. 

1.  Maliolons  Prosecution :  I>efense.  In  an  action  to  recover  for  a  mali- 
cious prosecution  and  f^e  imprisonment,  the  defense  was  that  the  defend- 
ant acted  upon  the  advice  of  counsel.  As  it  did  not  appear  from  the  whole 
testimony  ttiat  defendant  had  stated  all  the  facts  to  his  counsel,  a  verdiet 
for  plaintiff  will  not  be  set  aside  as  against  the  evidence. 

2. :  Damages:  Not  Excessive.    In  such  a  case  the  damacres  were 

assessed  at  one  hundred  dollars.  The  evidence  showed  that  the  plaintiff 
ihcurred  expenses  of  twenty  dollars,  was  wrongly  accused  of  a  felony, 
was  confined  in  jail  nearly  ten  full  days,  and  contracted  a  severe  cold 
while  imprisoned,  from  the  consequence  of  which  he  suffered  ill  health. 
ffeld^  that  the  damages  are  not  excessive;  and  further  held  that,  if  the 
jury  had  returned  a  much  greater  sum  as  their  verdict  in  the  case,  we 
would  not  feel  at  liberty  to  interfere.^ 

Error  from  Franklin  district  court. 

July  30,  1879,  defendant  in  error  (plaintiff  below)  filed  in  the  dis- 
trict court,  of  Franklin  county  the  following  petition,  (court  and  title 
omitted :) 

"Plaintiff,  John  Baldwin,  for  cause  of  action  against  the  defendant,  David 
M.  Clark,  states  the  following  facts:  That  on  or  about  the  twenty*first  day  of 
December,  1878,  at  the  said  county  of  Franklin,  the  defendant  ma- 
*I21  liciously,  unlawfully,  *and  without  any  probable  cause*  caused  the 
plaintiff  to  be  arrested  by  then  and 'there  making  and  filing  before  S. 
Devore,  one  of  the  {ustices  of  the  peace  of  said  county,  then  having  jurisdic- 
tion in  that  behalf,  an  affidavit  duly  sworn  to  by  defendant,  charging  the 
plaintiff  with  having  unlawfully  and  feloniously,  in  the  county  aforesaid,  on 
or  about  the  first  day  of  Decenaber,  1878,  falsely  represented  himself  to  be  the 
person  to  whom  was  addressed  and  to  whom  belonged  a  certain  package  of 
money  of  the  value  of  one  hundred  dollars,  then  and  there  in  the  possession 
and  control  of  the  United  States  Express  Company,  and,  by  means  of  such 
false  personation  and  pretense,  feloniously  obtained  the  said  money,  when  in 
truth  and  in  fact  he  was  not  such  person  as  he  assumed  to  be,  and  not  tbe 
owner,  or  otherwise  entitled  to  such  money ;  and  that  he  then  and  there  fel- 
oniously converted  the  same  to  his  own  use;  that  upon  such  false  charge  so 
made,  the  defen^lant  maliciously  caused  a  warrant  to  be  issued  by  said  jus- 
tice for  the  apprehension  and  arrest  of  the  plaintiff,  and  to  bring  him  before 
said  justice  to  answer  said  charge  and  to  be  dealt  with  according  to  law. 

>  False  imprisonment,  see  Prell  v.  McDonald,  7  Kan.  286^  and  note;  Bauer  r.  dayi 
S  Kan,  389,  and  note. 
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Thereupon  the  defendant,  unlawfully,  maliciously,  and  without  any  probable 
cause  therefor,  caused  the  plaintiff  to  be  arrested  on  such  warrant,  and  im- 
prisoned, and  kept  and  detained  in  the  common  jail  of  said  county  for  a  long 
space  of  time,  to-wit,  for  ten  days,  and  did  then  and  there  assault,  beat,  and 
imprison  the  plaintilT,  maliciously  and  without  cause;  that  afterwards,  about 

the day  of  January,  1879,  the  defendant  having  maliciously  caused  tlie 

plaintifT  to  be  brought  before  said  justice  under  custody  under  said  warrant, 
to  answer  to  said  charge,  the  county  attorney  of  said  county  duly  moved  to 
dismiss  the  prosecution,  for  the  reason  that  it  was  unfounded  and  without 
just  cause.  Thereupon  the  justice  rendered  final  judgment  in  favor  of  the 
plaintiff,  discharging  him  from  custody,  and  of  and  from  said  prosecution, 
and  that  he  go  acquit 

"Plaintiff  avers  that  the  said  prosecution  was  wholly  unfounded  and  with- 
out cause,  and  was  b^un  and  carried  on  by  the  defendant  from  malice  to- 
wards the  plaintiff,  and  to  wrong  and  injure  him;  the  defendant  well  know- 
ing at  and  before  the  commencement  of  said  action  that  the  plaintiff  was  in- 
nooent  of  said  charge,  and  that  the  same  was  without  cause,  and  groundless. 
And  plain tm  avers  that,  by  reason  of  the  wrongs  aforesaid,  he  was 
'^'122  put  to  great  trouble  and  expense  in  and  about  *his  defense  to  said 
prosecution,  and  was  compelled  to  and  did  pay  out  a  large  sum  of 
money,  to*wit,  0100,  for  counsel  fees  and  other  necessary  expenses  therein; 
that  he  was  subjected  to  loss  of  health  and  suffering  by  said  imprisonment, 
whereby  he  was  compelled  to  pay  and  did  pay  a  large  sum  of  money,  to-wit, 
$50,  for  medical  attendance  and  services,  and  was  greatJy  injured  in  his  busi- 
ness  and  reputation,  and  otherwise  damaged  by  reason  of  said  several  wrongs, 
all  to  his  damage  of  $1,000.  Wherefore  plaintiff  prays  judgment  against  said 
defendant  for  $1,000,  his  damages  so  as  aforesaid  sustained,  and  for  costs." 

August  23,  1879.,  plaintiff  in  error  (defendant  below)  filed  this  an* 
Bwer,  (court  and  title  omitted:) 

'*That  on  or  about  the  first  day  of  December,  1878,  the  said  defendant  be- 
ing in  the  employ  and  the  agent  of  the  city  of  Ottawa,  Kansas,  for  the  United 
States  Express  Company,  an  incorporated  company  doing  business  as  a  com- 
mon carrier,  by  virtue  of  said  agency  and  employment  there  came  into  the 
possession  of  tlie  defendant  a  valuable  package,  said  to  contain  the  sum  of 
one  hundred  and  seventy-five  dollars  in  money,  which  package  was  directed 
to  John  Baldwin,  Ottawa,  Kansas,  as  the  owner,  and  was  feloniously  and 
fraudulently  obtained  from  defendant  by  some  person  unknown,  falsely  and 
fraudulently  personating  the  true  owner  of  said  package  to  said  defendant; 
that  defendant  alleges  that  as  soon  thereafter  as  he  was  aware  of  the  perpe- 
tration of  said  crime  as  aforesaid,  by  some  person  unknown,  and  being  in- 
formed of  the  presence  of  the  plaintiff  in  the  city  of  Ottawa  aforesaid,  at  the 
time  the  package  was  feloniously  obtained,  and  defendant  unacquainted  with 
plaintiff,  and  plaintiff  unknown  to  defendant,  defendant,  honestly  believing 
that  the  plaintiff  had  committed  said  felonyt  thereupon  made  the  affidavit  re- 
ferred to  in  plaintiff's  petition,  and  caused  the  arrest  of  the  plaintiff  on  the 
charge  stated  in  the  affidavit  set  forth,     T)eleTvdant  alleges  that  he  was  under 


an  honest  mistake,  and  as  soon  as  ^^      ,  ot  the  truth  ot  the  transaction  he 
caused  the  plaintiff's  discharge  from  c^'^^  ^M* 

"  And  further  answering,  defendabv  ^9^     i  e^fi"^  ^^^  every  siVegation  in  the 
petition  of  plaintiff  not  herein  specif  ^ft<^^    e\»  ^^^^^  ^^^  admitted  in  the  first 
count  of  the  answer,  and  a^^ V  \f      aV&toas^^*'' 

*128    A  reply  was  filed  theretev^A^    .VveUww7^^'}>^^**'^ 
ease  was  tried.     The  / .?  v  ^     of'    a  \»o  «^P^^»  ^^^^  ftiBcVvaTged, 
and  the  cause  continued.    At  J  V  V    ^  v\t^^^x$^A^^^A^^  ^^^^  ^^^^  ''^ 
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for  hearing  before  the  court,  with  a  jury.     On  the  trial  defendant 
testified : 

''That  in  December  and  November,  1878,  he  was  the  agent  of  the  United 
States  Express  Company,  at  Ottawa,  Kansas ;  that  about  November  28, 1878, 
he  received  as  express  agent  a  package  of  money,  $175,  marked  John  Bald- 
win; that  about  December  1,  1878,  he  delivered  the  package  to  some  person 
who  represented  himself  to  be  the  John  Baldwin  to  whom  the  package  be- 
longed .  About  December  20th ,  F.  J.  Baldwin  claimed  that  a  package  of  monej 
should  be  at  the  office  for  his  father,  John  Baldwin.  Upon  examining  his 
books  he  found  that  some  person,  representing  himself  to  be  John  Baldwin, 
had  got  the  package,  and  had  signed  a  receipt  for  it.  Becoming  satisfied  that 
the  owner  of  the  package  bad  not  got  it,  he  set  about  finding  who  had  got  it. 
At  this  time  he  could  not  recollect  who  had  identified  the  party  that  had  ob- 
tained the  package.  After  a  careful  search  he  could  find  only  one  John 
Baldwin  living  in  the  county,  except  the  owner  of  the  package,  and  he  learned 
from  J.  £.  I^rkinson,  a  man  who  drove  the  stage  between  Ottawa  and  Po- 
mona, that  this  John  Baldwin  lived  at  Pomona,  and  he,  Parkinson,  had  seen 
him  coming  to  Ottawa  near  December  1st;  that  Parkinson  told  him  he  knew 
him  well,  and  that  he  was  a  man  of  thriftless  habits;  that  be  did  not  know 
how  he  made  a  living;  that  he  lived  on  his  father-in-law's  farm,  and  did  not 
do  much  of  anything  for  a  living,  and  that  he  thought,  if  Baldwin  had  got  the 
package  of  money  by  mistake,  he  was  the  kind  of  a  man  to  keep  it;  that  he 
went  to  the  banks  to  find  tf  they  had  the  signature  of  this  John  Baldwin,  but 
could  not  find  it,  and  he  never  compared  his  signature  with  that  on  bis  books; 
that  he  also  talked  with  several  business  men  about  him,  but  none  of  them 
knew  him,  except  Sanford  Topping,  who  told  him  that  he  had  known  Bald- 
w^in  for  some  time,  and  from  the  conversation  with  him,  he  (Clark)  was  led 
to  believe  that  Baldwin  was  just  such  a  man  as  would  keep  the  package  if  he 
got  it  into  his  possession;  that  Parkinson,  the  stage  driver,  afterwatds  told 
him  the  same  day  that  the  time  he  had  seen  Baldwin  coming  to  Ottawa  he 
was  in  a  wagon,  coming  towards  Ottawa;  that  he  then  laid  all  the  facts  be 
had  heard  from  Parkinson  and  Topping  before  his  brother,  W.  H. 
*124  Clark,  an  attorney,  and  stated  to  him  the  *fact  of  the  loss  of  tlie  pack- 
age, and  he  advised  him  to  have  Baldwin  arrested,  and  drew  up  the 
affidavit  for  a  warrant  on  which  BiUdwin  was  arrested,  and  advised  him  to 
have  a  warrant  issued,  which  he  did.  This  step  he  took  alone  upon  the  ad- 
vice and  under  the  direction  of  W.  H.  Clark,  attorney.  Before  the  time  set 
for  the  examination,  he  became  satisfied  that  he  had  made  a  mistake,  and  re- 
quested the  county  attorney  to  dismiss  the  case.  At  the  time  he  had  the 
warrant  issued  he  acted  in  goo<i  faith,  and  supposed  the  advice  given  was  all 
right  and  proper;  that  until  after  his  arrest  he  had  never  seen  this  John 
Baldwin,  and  had  never  heard  of  him  until  the  day  before  his  arrest;  that, 
after  Baldwin  was  discharged,  he  demanded  damage  from  him  on  account  of 
his  arrest,  when  he  told  him  he  could  not  pay  him  anything;  that  he  had  paid 
the  $175  he  had  lost,  the  costs  of  the  prosecution,  some  $3tT,  but  that,  if 
he  was  out  any  money,  he  would  pay  him,  and  offered  to  pay  his  attorney 
fee;  he  declined  his  offer,  and  said  he  would  make  him  (Clark)  pay  him  big 
damages,  and  afterwards,  when  he  became  abusive,  that  he  ordered  him  to 
leave;  that  he  did  not  know  F.  J.  Baldwin  until  December  20th,  and  had  not 
to  his  knowledge  ever  seen  him  before,  and  had  no  recollection  of  his  ever 
asking  for  any  express  package  before  that  day;  that  the  practice  was  to  give 
strangers  an  evasive  answer  when  they  inquired  for  money  packages,  and 
that  he  did  this  under  orders  from  the  express  company;  that  he  had  unknown 
persons  identified  when  they  got  packages,  but  did  not  take  their  modes;  that 
h^  paid  to  John  Baldwin,  the  owner  of  the  package,  the  $175  and  interest; 
that  S.  Topping  did  not,  in  the  conversation  he  had  with  him,  tell  him  that 


he  oonaldered  John  B&IdwIn  all  straight  and  right;  that  be  has  never  found 
the  person  who  got  the  tI75  package,  nor  bas  it  ever  been  returned  to  hfm." 

The  jury  retnrned  a  veidiot  for  the  plaintiff  for  f  100.  Judfjment 
vas  rendered  Bocordingly,  and  defendant  brings  the  case  here. 

C.  B.  Maion  and  W.  H.  Clark,  for  plaintiff  in  error. 

The  main  facts  in  the  case  are  not  disputed.  The  testiiuon^  of  plaintiff  In 
error  and  of  W.  H.  Clark  is  uncontradicted.  Tbe  amount  of  daniages  al- 
lowed b;  the  jury  ia  excessive.  There  is  no  express  m^Hce  shown. 
*I25  There  must  *be  proof  of  want  of  probable  cause  and  prooC  of  malice. 
Proof  of  one  in  the  absence  of  the  other  is  not  sufficient.  If  a  partj 
lajra  tbe  facts  fully  and  fairly  before  counsel,  and  acta  in  good  faith  upon  the 
opinion  given  him  by  the  counsel,  however  erroneous,  it  is  sufficient  evidence 
of  probable  cause.  Hall  y.  Suydam,  6  Barb.  83,  6  Iteporter,  269;  Walter  v. 
Sample,  25  Pa.  St.  275;  Olmstead  v.  Partridge,  16  Gray,  881;  Dolbe  v.  Nor 
ton.  22  Kan.  *10b. 

A.  H'.  Benson,  for  defendant  in  error. 

Tbe  questions  of  malice  and  want  of  probuble  cause  were  properly  before 
the  jurv.  Garrison  v.  Pearce,  3 E.  D.  Smith,  255;  Stone  v.  Stevens,  12  Conn. 
219-231 ;  Ash  v.  Marlow,  20  Ohio,  119;  Grinnell  v.  Stewart,  20  How.Pr.  478. 
Legal  advice,  to  be  available  as  a  defense  in  a  case.llbe  this,  must  have  been 
given  after  a  full  and  fair  statement  of  all  the  facts  of  whicli  the  prosecutor 
had  knowledge,  or  that  he  might  have  ascertained  by  reasonable  diligence; 
and  it  must  have  been  acted  upon  honestly.  If  it  does  not  induce  an  honest 
belief  thatthepartyhasprobablecause,  it  will  notavailasadefeq^e.  20  Ohio, 
119,  supra;  12  Conn.  230,  mpra;  Amee  v.  Steams,  37  How.  Pr.  389. 

HoRTON,  G.  J.  Two  objeotiona  arearged  againat  the  jadgment, — 
one  ie  that  the  evidence  is  insnfiicient  to  justify  the  verdict ;  the  other 
is  that  the  damages  allowed  by  the  jury  are  eiceeeive. 

Of  these  in  their  order.  It  was  said  by  Mr.  Justice  Yalbktihb, 
speaking  for  the  court,  in  Dolbe  v.  Norton,  32  Kan.  'lOS,  that  "where 
a  person  acting  in  good  faith,  and  under  the  advice  of  counsel  learned 
in  the  law,  mistakenly  institutes  a  prosecution  against  another  person 
who  is  not  liable,  and  the  prosecution  fails,  the  proseontor  does  not 
thereby  render  himself  liable  to  an  action  for  malicious  prosecution, 
or  to  any  other  action."  And  plaintiff  in  error  now  insists,  under  this 
principle,  that  as  all  the  steps  taken  by  him  were  npon  the  ad* 
*126  vice  and  direction  of  bis  counsel,  and  as  the  testimony  *npon 
this  point  was  not  disputed  or  contradicted,  the  verdict  ought 
to  have  been  given  in  his  favor. 

Underlying  the  question  of  the  a^^ce  oi  oonnsol  as  enunciated  in 
Dolbe  V.  Norton,  mpra,  ie  the  furtKat  ^^^'^^V^*  ^^""^  ^^''^  advice,  to 
relieve  liability,  must  have  been  g^-,,  -oob  b.  M\  and  iaii  statement 
of  the  case.  Where  the  prosecQi.; ^^  ^,4  tiot  aXftte  ^\i6  ^lao^«  ^^'^'^^  °} 
his  case  to  hie  counsel,  he  is  not^^  i^  „  in  ft^^^  ^V^^'  ^^^ 
vice  is  no  proteotion  to  him.     Pi       »,  J^l'v    et'Kff^***^^'" 

"I  talked  with  several  business       "^  "   \.V(Bi\.i*'^'^*ri,^"(i^VLuo^l 

'  tbem  knew  him  except  Sanforf  t^^^^r^'l^^^^^C 

Baldwin  fo_r  some  amej.and  from  %6°iS^wS-«^''^ 


of  tbem  knew  him  except  Sanford  t    t\0  ^ 

Baldwin  for  some  time;  and  from  ^   vfi 

lieve  that  Baldwin  was  just  such  g  •  ^^  ^A^ 


r. 
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got  it  into  his  possession.    *    « •  *    j  then  laid  all  the  facts  I  had  heard  from 

and  Topping  before  my  brother,  "Wm.  H.Clark,  an  attorneyt  and  stated 

to  him  the  fact  of  the  loss  of  the  package. ** 

William  H.  Clark  testified,  among  other  matters : 

"That  he  was  an  attoiiiej;  that  he  had  been  in  practice  for  fourteen  years 
in  Kansas ;  that  plaintiff  in  error  stated  to  him  the  fact  of  the  loss  of  the  ex- 
press package ;  and  that  he  had  learned  about  John  Baldwin  living  at  Pomona, 
and  what  J.  E.  Parkinson,  the  stage  driver,  and  Sanford  Topping  had  told 
him,  as  he  [plaintiff  in  error]  had  testified  to  in  this  case.*' 

From  this  evidence  it  is  clear  that  William  H.  Clark  was  led  to  be- 
lieve  from  the  statements  of  the  plaintiff  in  error  that  be  had  learned 
from  Sanford  Topping  that  Baldwin^was  a  bad  man,  and  that  he  was 
just  such  a  man  as  would  keep  a  package  of  money,  if  he  got  it  by 
mistake  into  his  possession.  The  truth  is,  Sanford  Topping,  accord- 
ing to  his  evidence,  gave  to  Baldwin  such  a  good  character  in  his 
conversation  with  plaintiff  in  error,  before  the  prosecution  was  begun, 
that,  in  view  of  the  meager  evidence  against  Baldwin, — we  might 
more  appropriately  say,  in  view  of  the  scanty  suspicion  against  him, 

— Topping's  opinion  and  knowledge  of  Baldwin  onght  to  have 
*127     been  fairly  stated  to  counsel,  to  be  considered  *by  him  along 

with  the  statements  and  opinions  of  the  sta^e  driver.     Top- 
ping testified  he  had  a  conversation  with  Clark  before  the  prosecution, 
and  said  to  Clark :  "He  had  known  John  Baldwin  for  some  time,  and, 
so  far  as  he  knew,  he  was  a  straight,  honest  man,  and  was  all  right ; 
that  Clark  asked  him  if  Baldwin  got  an  express  package  of  $175  by 
mistake,  if  he  thought  he  would  return  it,  and  he  told  him  he  thought 
he  would."     Plaintiff  in  error's  belief  in  Baldwin's  guilt  rested  upon 
the  fact  that  the  latter  lived  in  Franklin  county  at  the  time  the  fraud 
was  practiced  upon  him;  that  his  name  happened  to  be  John  Bald- 
win ;  and  the  statement  of  the  stage  driver  that  he  had  seen  Baldwin 
coming  to  Ottawa  about  December  Ist,  and  the  opinion  of  the  stji^e 
driver  that  he  was  a  man  of  thriftless  habits.     The  good  opinion  in 
which  Baldwin  was  held  by  so  prominent  and  respected  a  citizen  as 
Sanford  Topping  was  therefore  of  importance.      It  would  have  at 
least  overcome  the  opinion  of  the  stage  driver,  who  had  less  acquaint- 
ance with  Baldwin  than  Topping;  and,  if  the  opinion  of  the  stage 
driver  was  given  to  counsel,  the  opinion  of  Topping  ought  to  ha?e 
been  given  also.     It  is  true  that  there  is  a  conflict  between  Topping 
and  Clark  as  to  the  conversation  between  them  before  the  prosecu- 
tion; but  the  jury  were  the  judges  of  the  credibility  of  the  witnesses 
and  of  the  facts,  and  we  must  assume  that  they  relied  upon  the  evi- 
dence of  Topping.     It  is  quite  likely  they  supposed,  as  Topping  was 
not  an  interested  party  in  the  action,  it  was  the  safest  to  take  his 
recollection  as  correct.    Between  witnesses  equally  credible,  and  hav- 
ing equal  means  of  information,  the  evidence  of  a  party  in  no  way  in- 
terested in  the  result  of  the  action  is  generally  the  best  guide  for  the 
jury,  when  the  evidence  of  such  witnesses  conflicts.     The  contradic- 
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tion  between  Topping  and  Clark  fally  shows,  if  Topping  is  to  be 
credited,  that  Topping  was  incorrectly  reported  to  counsel;  there- 
fore, that  plaintiff  in  error  did  not  state  the  whole  facts  of  his  case 
to  his  counsel.  The  jury,  upon  the  whole  evidence,  must  have  come 
to  this  conclusion,  and  if  they  did,  the  defense  of  advice  of 
*128  counsel  utterly  failed.  If  ^statements  to  counsel  are  not  fairly 
made,  the  advice  given  will  be  no  protection  to  a  defendant 
for  the  wrongful  prosecution  of  a  plaintiff. 

The  damages  assessed  were  only  $100.  We  cannot  hold  them  ex- 
cessive. Indeed,  if  the  jury  had  returned  a  much  larger  verdict,  we 
would  not  be  at  liberty  to  interfere  on  account  merely  of  the  assess* 
ment  of  damages.  The  plaintiff,  under  all  the  circumstances,  may 
congratulate  himself  for  not  being  mulcted  in  a  greater  sum.  Even 
in  assessing  compensation  for  the  injury  sustained,  the  jury  were  au- 
thorized to  estimate  actual  expenses,  **  injury  to  feelings,  mental  an- 
gaish,  and  tarnished  honor."  Malone  v.  Murphy,  2  Kan.  *250.  As 
the  evidence  showed  the  defendant  in  error  was  falsely  accnsed  of  a 
felony,  was  compelled  to  incur  actual  expenses  of  $20,  was  in  jail 
nearly  ten  full  days,  contracted  a  severe  cold  while  imprisoned,  and 
suffered  ill  health  in  consequence,  we  regard  one  hundred  dollars  very 
reasonable. 

The  judgment  of  the  district  court  must  be  affirmed. 

(All  the  justices  concurring.) 


F.  P.  Halsey  v.  Jambs  S.  Wabden  and  another. 

January  Term,  1881. 

1.  Common  Carrier:  Bill  of  Lading.  As  between  the  owner  and  shipper 
of  the  goods  and  the  common  carrier,  the  bill  of  lading  fixes  and  deter- 
mines the  duty  of  the  latter,  as  to  the  person  to  whom  it  is  (at  the  time) 
the  pleasure  of  the  former  that  the  goods  shall  be  delivered;  but  there  is 
nothing  final  or  irrevocable  in  its  nature.  The  owner  of  the  goods  may 
change  his  purpose, — at  any  rate,  before  the  delivery  of  the  goods  them- 
selves, or  of  the  bill  of  lading,  to  the  party  named  in  it, — and  may  order 
the  delivery  to  be  to  some  other  person.^ 

i8ee  ftill  note  on  snbject  of  common  carriers  to  Missouri  Val.  R.  Go.  t.  Caldwell,  8 
Kan.  169,  limiting  liability.  See  notes  to  Spragne  ▼.  Missoori  Pao.  Ry.  Co.,  8  Pac  Hep. 
468;  Roeenfeld  ▼.  Peoria.  D.  A  £.  Hy.  Co.,  2  N.  E.  Rep.  348. 

The  indorsement  of  a  bill  of  lading  transfers  the  goods  for  the  purpose  either  of  se- 
cnrity,  or  of  passing  the  title,  as  the  case  may  be.  Kobinson  v.  Memphis  <ft  C.  R.  Co., 
9  Fed.  Rep.  129,  16  Fed.  Rep.  57,  where  it  was  held  that  the  indorsee  or  assignee  could 
vae  the  carrier  thereon  in  his  own  name.  The  transmission  of  bill  of  lading  from  con- 
signor to  consignee  is  a  delivery  within  the  statute  of  frauds.  First  Nat  Bank  ▼.  Mo- 
Asdrews,  (Mont.)  5  Pac.  Rep.  879.  But  the  transmission  of  the  ** duplicate*'  does  not 
constitute  a  delivery,  or  its  indorsement  pass  title  as  against  consignor's  right  of  stop- 
page in  trantitu.  Castanola  ▼.  Missouri  Pac.  R.  Co.,  24  Fed.  Rep.  269,  and  note.  Under 
a  New  York  statute  forbidding  delivery  by  a  common  carrier,  except  on  production  and 
oanceUation  of  the  bill  of  lading,  a  carrier  is  liable  to  an  indorsee  of  a  bill  oi  lading  if  he 
deliver  goods  without  production  by  consignee  of  the  bill  of  lading.  Colgate  v.  Penn- 
sylvania Co.,  (N.  Y,)  8  N.  E.  114. 
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2  :  Iden:  Grain  in  Hands  of  Consignee.    W.  &  W.,  bankers  at 

Irving,  Kansas,  were  the  bona  fide  holders  of  two  drafts  drawn  against 

three  shipments  of  grain  shipped  to  one  H.,  at  Atchison,  Kansas,  by  the 

Central  Branch  Union  Pacific  Bailroad,  with  the  bills  of  lading  assigned 

to  secure  the  payment  of  the  drafts.    Held,  that  they  had  a  lien  upon 

*129      the  grain  *in  the  hands  of  the  consignee,  and  can  recover  from  him 

the  proceeds  of  the  grain,  to  the  extent  of  such  drafts,  even  though 

the  consignor  be  indebted  to  the  consignee  on  general  account. 

■  • 

Error  from  Atchison  district  court. 

Action  bronght  by  Warden  Sd  Walker,  partners,  against  Halsey,io 
recover  certain  damages.  Trial  at  the  Jnne  term,  18  79,  of  the  dis- 
trict court,  and  verdict  and  judgment  for  the  plain ti£f8.  For  the 
plaintiffs  various  special  questions  of  fact  were  submitted  to  the  jury, 
which,  with  the  answers  thereto,  are  as  follows: 

"  (1 )  On  August  81, 1878,  were  the  plaintifh  partners,  doing  business  under 
the  firm  name  of  Warden  &  Walker,  as  bankersand  brokers,  at  Irving,  Kan- 
sas? Anstver.  Yes.  (2)  As  such  bankers,  were  they  engaged  in  loaning 
money  and  making  advancements  on  bills  of  lading  and  consignments  of 
goods,  merchandise,  and  grain  ?  A.  Yes.  (3)  As  such,  have  said  plaintiffs 
been  engaged  in  such  business  since  October  1, 1877?  A.  Yes.  (4)  Were 
the  three  bills  of  lading  or  receipts,  copies  of  which  are  attached  to  phuntifte* 
petition,  as  Exhibits  A,  B,  and  0,  issued  and  delivered  to  said  M.  B.  Coniej 
by  the  said  Central  Branch  Union  Pacific  Bailroad  Company  on  account  of 
grain  delivered  to  it  by  M.  B.  Conley  on  the  day  of  the  dat^  thereof,  to  be 
transported  by  said  railroad  company  to  Atchison,  Kansas?  A.  Yes.  (5) 
Did  M.  B.  Conley,  on  September  2,  1878,  deliver  two  of  said  bills  of  ladmg 
^Exhibits  A  and  B)  to  said  plaintiffs,  attached  to  said  draft  of  $875  of  same 
date?  A.  Yes.  (6)  Did  said  plaintiffs  on  said  date  at  the  time  they  received 
said  draft  and  bills  of  lading  from  said  Conley,  part  with  value  and  give  credit 
to  Conley  in  consideration  of  said  draft  and  bills  of  lading?  A.  Yes.  (7)  Did 
M.  B.  Conley,  on  September  8, 1878,  deliver  one  of  said  bills  of  lading  (Ex- 
hibit C)  to  plaintiffs,  attached  to  the  draft  of  $215  of  same  date?  A.  Yes. 
(8)  Did  plaintiffs  on  September  3,  1878,  at  the  time  they  received  said  draft 
and  bill  of  lading  from  Conley,  part  with  value  and  give  credit  to  Conley.  in 

consideration  of  said  draft  and  bill  of  lading?  A,  Yes.  (9)  At  the 
*130      ti me  when  M.  B.  Conley  deli  vered  each  of  *said  drafts  to  plaintiffs  with 

the  bills  of  lading,  was  not  M.  B.  Conley  indebted  to  plaintiff^  in  a 
large  sum  of  money,  for  moneys  by  plaintiffs  advanced  to  him  for  the  purpose 
of  buying  the  identical  grain  covered  by  the  said  bills  of  lading?  A.  Yes. 
(10)  For  more  than  six  months  previous  to  September  2, 1878,  did  not  the  de- 
fendant have  notice  that  M.  B.  Conley  was  engaged  in  shipping  grain  to  de- 
fendant, and  accustomed  to  draw  drafts  in  favor  of  plaintiffs  against  such 
shipments,  and  transferring  tlie  bills  of  lading  received  by  Conley  on  account 
of  such  shipments  to  plaintiffs?  A.  Yes.  (11)  With  such  notice,  did  the  de- 
fendant, previous  to  September  2,  1878,  pay  all  such  drafts  so  drawn  on  him 
by  Conley  in  favor  of  the  plaintiffs?  A.  Yes.  (12)  Were  not  the  conduct  of 
defendant,  and  his  course  of  dealing  with  Conley,  of  such  a  character  as  to  in- 
duce the  plaintiffs,  in  the  exercise  of  ordinary  prudence,  to  accept  said  drafts 
and  said  bills  of  lading  under  the  belief  that  the  net  proceeds  of  said  grain 
would  be  applied  towards  the  payment  of  the  drafts?  A.  Yes.  (18)  For 
what  length  of  time  previous  to  September  2,  1878,  had  the  defendant  been 
paying  drafts  drawn  by  Conley  in  favor  of  plaintiffs,  accompanied  by  bills  of 
lading  received  for  consignment  of  grain  to  defendant?  A,  Several  montlis. 
(14)  Had  defendant  at  any  time  previous  to  the  presentation  of  the  two  drafts 
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and  the  bills  of  Indlng  set  forth  In  plRintifts'  petition,  ever  retuaed  payment 
of  any  other  drafts  drawn  by  Conley  on  defendant?  A.  No,  (15)  At  the 
time  tbe  plidntifts  received  the  drafts  and  bills  of  lading  inqnestion,  oratany 
time  previous  thereto,  did  plalntifla  have  notice  of  any  contract  or  agreement 
between  Conley  and  defendant.  In  any  manner  different  from  the  general 
course  of  dealing  that  had  existed  between  said  parties  preyiotis  to  September 
2,  1878?  A.  So.  (16)  Did  defendant  receive  the  giain  in  controversy,  and 
refuse  to  apply  the  same,  or  the  proceeds  thereof,  to  tbe  benefit  of  plaintiffs? 
A.  Yes.  (17)  What  were  the  net  proceeds  of  the  grain  covered  by  tbe  three 
bills  of  lading?  A.  «B54.66.  (18)  Did  defendant  at  any  time  previous  to 
September  2, 1878,  in  any  manner  notify  the  plaintiffs  that  Conley  had  no 

right  or  authority  to  draw  drafts  on  defendant  in  favor  of  plaintiffs, 
*131      and  transfer  to  plaintiffs  bills  of  lading  for  con*  sign  me  nts  of  grain  to 

defendant,  for  the  payment  of  said  dn&te?  A.  So.  (19)  Previousto 
September  2,  1878,  did  plaintiffs,  an  such  bankers,  from  time  to  time  advance 
money  to  Conley  for  the  purpose  of  enabling  him  to  purchase  tlie  grain  that 
he  [Conley]  would  from  time  to  timu  ship  to  defendant,  upon  the  faith  and 
credit  that  the  bills  of  lading  for  such  shipments  would  be  turned  over  to 
plaintiffs  to  insure  the  payment  of  drafts  drawn  by  Conley  against  such  ship- 
tuents  to  repay  such  advances?  A.  Tee.  (20)  Did  defendant  refuse  pay- 
ment of  the  drafts  in  question?  A.  Yes.  (21)  Was  there  any  express 
agreement  between  the  defendant  and  Conley  that  defendant  should  have  a 
lien  on  the  gi'ain  in  controversy  for  previous  advances  made  by  defendant  to 
Conley?  A.  No,  (22)  Did  Conley  advise  defendant  by  letter  that  he  had 
drawn  said  drafts  befort!  defendant  bad  actually  received  any  of  this  grain? 
A.  No." 

For  the  defendant  certain  special  qaeatione  were  submitted,  which, 
with  tbe  answers  thereto,  are  as  follows : 

"(1)  Had  Conley,  in  cases  of  shipments  to  tbe  two  lots,  thesuhjectsof  this 
controversy,  invariably  drawn  drafts  through  plaintiffs  ondriendant  therefor? 
AiuruKT.  Yes.  (2)  Hod  Conley,  in  cases  of  such  previous  shipments,  inva- 
riably drawn  such  drafts,  with  hills  of  lading  attached,  as  security  for  such 
drafts?  A.  Not  in  every  instance.  (3)  Had  Conley  drawn  on  defendant 
through  plaintiffs,  on  August  SO.  1878,  by  draft  for  «875?  A.  Yes.  (4) 
Had  defendant  ai  the  time  reason  to  believe  that  the  second  draft  for  9875 
was  drawn  against  tbe  same  consideration  or  shipment  as  tliat  of  tbe  said 
»875  draft  of  August  30th?  A.  No.  (5)  Wiis  the  second  draft  for  8875 
drawn  against  the  same  consideration  as  the  first  draft  for  $875?  A.  No. 
(6)  Were  said  sbipraents  of  grain  put  on  track  by  Conley,  under  contract 
with  defendant  for  sale  thereof,  and  delivery  of  same  to  defendant,  at  Irving 
station?  A.  In  part  it  was.  (7)  Had  defendant  tbe  right,  upon  such  ship- 
ments, to  receive  such  grain  without  then  having  possession  of  tbe  bills  of 
ladiugtherefor?  A.  Yes.  (8)  Diddefendantobtainpossesaionofsucta 
*132  grain  without  'knowledge  on  bis  part  that  tlie  plaintiffs  had  then  any 
claim  thereon?  A.  No.  (9)  Had  defendant  the  actual  possession  of 
such  grain  before  tbe  delivery  by  Conley  to  plaintifTe  of  said  bills?  A.  No. 
( 10)  Was  defendant  purchaser  of  such  gjain  in  good  faith,  without  notice  of 
any  claim  in  favor  of  plaintiffs,  or  kno\vle<l8^  of  facts  which  should  have  put 
him  upon  inquiry?  A.  Yes,  he  was,  »■,-■,  ^^ow  much  had  Conley  overdrawn 
bis  account  with  the  defend^"'  ""  -  '*  t)  -rtjii transactions  at  the  time  he 
drew  the  drafts,  the  subject  >  I     i.  W^^-BS-    0^)  ^^  defend- 

ant notice  of  such  drafts  In  f  rt X      vrtloi^  having  credited  Conley 

with  the  full  value  of  such  '  jjf(3  ^es.    U*l  '''*'"  ^^^"^  *''**'* 

drawn  by  Conley  on  bis  gen  [V    ^-    ^etaniant.  or  by  Wm  lor  the 

specific  value  of  such  special  f  ^l^^nu  general  account." 


\ 
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*   Halsey  brings  the  case  here. 

W,  W.  Outhrie,  for  plaintiff  in  error. 
Everest  <t  Waggener^  for  defendants  in  error. 

HoBToir,  G.  J.  In  the  summer  and  fall  of  1878,  Warden  &  Walker 
were  bankers  and  brokers  at  Irving,  Kansas,  and  F.  P.  Halsey  owned 
an  elevator  in  Atchison,  Kansas.  During  the  same  time,  M.  B.  Con- 
ley  was  engaged  in  the  grain  business  at  Irving,  shipping  to  F.  P. 
Halsey  his  purchases  by  the  Central  Branch  Union  Pacific  Bailroad 
Company,  which  issued  bills  of  lading  on  his  shipments.  For  about 
six  months  before  the  date  of  the  transactions  hereinafter  stated, 
Gonley  had  been  accustomed  to  draw  drafts  upon  Halsey  in  favor  of 
Warden  &  Walker  against  his  shipments  to  the  former,  at  the  same 
time  transferring  to  them  the  bills  of  lading  received  by  him  on  ac- 
count of  the  shipments.  These  drafts  had  always  been  paid,  without 
objection.  No  notice  had  been  given  to  Warden  &  Walker  of  any 
different  or  other  contract  or  arrangement  between  the  parties. 
*133  Under  this  state  of  facts,  on  *August  81  and  September  3, 
1878,  Conley  shipped  by  the  Central  Branch  Railroad  to  Hal- 
sey  at  Atchison,  184,000  pounds  of  com,  23,000  pounds  of  barley, 
•  23,000  pounds  of  wheat,  and  received  three  separate  bills  of  lading. 
With  the  shipments,  he  drew  two  drafts  on  Halsey,  payable  to  the 
order  of  Warden  &  Walker;  one  for  $875,  and  the  other  for  $215. 
Warden  &  Walker  advanced  said  sums,  taking  as  security  the  three 
bills  of  lading  issued  by  the  railroad  company  covering  the  shipments. 
The  bills  of  lading  were  transferred  to  Warden  &  Walker  before  Hal- 
sey had  actually  received  into  his  possession  the  grain  from  the  rail- 
road company  at  Atchison;  and  the  moneys  advanced  to  Conley  by 
Warden  &  Walker  were  for  the  purpose  of  baying  the  identical  grain 
embraced  in  the  bills  of  lading,  and  so  used  by  Gonley.  In  due  time, 
Halsey  received  the  grain,  and  realized  from  it  $854.66.  The  drafts 
and  bills  of  lading,  pinned  together,  were  seasonably  presented  to  him, 
but  be  refused  to  pay  the  drafts,  upon  the  excuse  that  Conley  was 
owing  him  on  general  account.  Gonley  had  previously  drawn  drafts 
of  $894.68  in  excess  of  his  accounts,  but  these  drafts  were  not  drawn 
for  valae  of  the  special  shipments  of  August  Slst  and  September  3d. 
The  drafts  dishonored  by  Halsey  were  protested  for  non-acceptance. 
On  December  6,  1878,  Warden  &  Walker  filed  their  petition  to  re- 
cover of  Halsey.  On  the  trials  Gonley  testified,  among  other  things, 
as  follows : 

^Question.  You  say  you  commenced  the  grain  business  with  Halsey  in 
October,  1877?  Answer.  About  that  time.  I  am  not  positive  as  to  date. 
Q.  You  carried  on  your  business  by  making  sliipments  to  him,  and  drawing 
drafts  through  Warden  &  Walker^s  bank  for  the  amount  of  saies?  A.  Yes, 
sir.  Q,  That  is  the  way  you  did  your  business?  A.  Yes,  sir.  Q.  Was  that 
your  invariable  rule  in  your  business  with  him?  A,  1  never  made  a  ship- 
ment without  drawing  on  him.  ^.  How  did  you  determine  the  amount  of 
the  proceeds  to  draw  against?    A,  By  my  weights  loaded  in  the  cars.    Q. 
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Then  you  knew  how  much  a  bushel  you  were  to  get  in  Atchison?  A. 
*1H      Notalwajs.  Q.  In  the  shipments  you  made  to  Halsey  in  August,  *18  78, 

did  you  know  how  much  you  were  to  get  a  bushel  in  Atchison  ?  A. 
On  corn,  I  did.  Q.  You  had  a  special  contract  with  him  by  which  the  corn 
was  sold  to  him  at  a  fixed  price  per  bushel?  A.  Yes;  I  sold  him  some  corn 
at  a  certain  price,  to  be  delivered  at  a  cei*tain  time.  Q,  You  had  contracted 
com  to  him  at  a  certain  price  per  bushel?  A.  I  had.  Q.  Was  this  corn  put 
on  the  track  at  Irving,  as  expressed  by  these  bills,  under  that  contract?  A, 
Yes,  sir;  the  com  was.  Q*  Had  you  previously,  during  the  month  of  Au- 
gust, 1878,  put  other  corn  on  track  under  the  same,  circumstances?  A.  I 
think  about  the  fifteenth  of  August  I  commenced  delivering  corn  under  this 
contract.  Q.  There  had  been  previous  contracts  before?  A,  Yes;  in  the 
spring.  Q.  But  the  special  contract  for  the  com  contained  in  these  shipments 
after  the  fifteenth  of  August  was,  I  understand,  under  the  contract  of  about 
the  fifteenth  of  August?  A*  1  don't  understand  what  special  contract  you 
mean.  Q,  The  corn  you  shipped  about  the  fifteenth  of  August  to  Halspy  was 
under  special  contract?  A.  It  was  the  same  as  all  previous  contracts.  Q. 
Under  the  contract^  you  were  to  put  the  com  on  the  track  for  him  at  Irving 
station?  A.  No,  sir;  I  think  not.  My  understanding  of  the  contract  was,  I 
was  to  deliver  Mr.  Halsey  a  certain  amount  of  corn  on  the  track  at  Atchison, 
subject  to  Atchison  weights  and  inspection,  at  a  certain  price,  and  this  was 
part  of  that  contract.  Q.  When  did  you  put  the  corn  on  the  track  for  him? 
A.  I  loaded  it  on  the  cars  at  Irving.  Q.  Who  paid  the  freight  on  the  corn? 
A.  That  was  paid  at  Atchison ;  Mr.  Halsey  paid  that.  Q.  At  that  time  was 
there  any  means  of  weighing  corn  at  Irving?    A,  No,  sir." 

Halsey  testified : 

"Question.  State  what  time  you  first  had  a  business  connection  with  M.  li. 
€k)nley,  the  grain  man  at  Irving.    Answer.  October  81,  1877.    Q.  Do  you 

recollect  the  circumstances  of  the  contract  with  him  for  the  shipment 
*185     of  corn  or  other  grain  in  August,  1878?    A.  1  do.    *Q.  State  what 

that  contract  was, — whether  for  the  shipment  of  corn,  bulk  wheat, 
and  barley ;  whether  all  together,  or  in  what  shape  it  was,  and  under  what  cir- 
eumstances,  and  where  thegrain  was  deli vered  to  you  under  it.  A.  I  suppose 
that  the  grain  in  dispute  is  in  this  shipment.  The  contract  was  made  for  the 
corn  in  it  on  the  twelfth  of  August,  for  5,000  bushels  at  twenty-seven  cents 
per  bushel;  the  corn  to  be  delivered  in  August  at  Irving,  to  grade  number 
two  com,  subject  to  Atchison  weights  and  inspection.  Q,  Was  it  changed 
in  any  respect  afterwards?  A.  I  extended  the  time  afterwards  to  run  into 
September.  Q.  Was  the  contract  changed  about  the  5,000  bushels  of  corn 
otherwise  than  the  extension  of  time?  A.  That  was  aU.  Q.  State,  uow,  un- 
der what  circumstances  of  the  contract  the  corn  mentioned  in  these  bills  of 
lading  was  delivered  to  you.  A.  The  com  was  delivered  to  me  at  Irving  at 
diiferent  times.  Some  of  it  was  delivered  to  me  before  this  time  on  the  con- 
tract. The  original  contract  was  all  to  be  delivered  to  me  at  Irving,  in  Au- 
gnst.  Q,  Where  was  the  corn  to  be  delivered  to  you?  A.  Irving,  Kansas. 
Q.  Now,  state  how  it  was  as  to  the  bulk  wheat.  A.  The  bulk  wheat  was,  I 
think,  conti-acted  about  the  20th.  I  am  not  positive  in  regai*d  to  date.  There 
were  some  telegrams  passed  between  us  in  regard  to  it,  and  some  letters.  I 
am  in  the  habit  of  purchasing;  in  fact,  all  my  grain  was  purchased  as  this 
was.  Q.  State  the  fact,  when  it  was,  and  at  what  figure.  A.  I  think  it  was 
sixty  for  number  three,  seventy  or  seventy-one  for  number  two,  and  forty- 
five  no  grade.  Q,  Where  to  be  delivered?  A.  Irving,  Atchison  weights  and 
inspection.  Q.  State  how  it  was  about  the  barley.  A.  In  regard  to  the  bar- 
ley, I  don't  recollect  the  price  agreed  upon.  I  know  when  it  came  in.  It 
was  a  lower  grade  of  barley  than  I  supposed  when  I  purchased  it." 
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The  jary  answered  various  questions  of  fact,  and  returned  a  ver- 
dict for  Warden  &  Walker  of  $904.50.  The  court  remitted  |266.0a 
of  the  amount,  and  entered  judgment  for  $688.47.  Halsey  brings 
the  case  here.    His  counsel  contends  that  no  cause  of  action  is  stated 

in  the  petition;  that  the  verdict  is  against  the  evidence;  that 
*186    that  the  ^charge  of  the  court  was  erroneous, — all  of  this  upon 

the  theory  that  the  bills  of  lading  show  upon  their  face  the 
shipments  were  made  for  the  benefit  of  Halsey,  the  consignee;  that 
any  transfer  of  the  bills  of  lading  made  by  Gonley  was  merely  the 
assignment  of  his  interest  in  the  grain;  that  such  interest  was  lim- 
ited to  the  balance,  if  any,  due  him  on  general  account;  that  the 
rights  of  the  parties  were  such  as  they  would  have  been  had  Halsey 
stood  at  the  Irving  station  when  the  grain  was  placed  upon  the  track, 
and  then  and  there  had  taken  manual  possession  of  it,  and  entered  on 
his  account  book  a  credit  to  Conley  for  its  value.  We  cannot  agree 
with  all  that  counsel  asserts,  and  think  he  mistakes  the  rules  of  con- 
struction adopted  by  the  courts  in  ascertaining  the  real  intentions  of 
the  parties  in  like  transactions.  The  rule  is  that,  as  between  the 
owner  and  shipper  of  the  goods  and  the  carrier,  the  bill  of  lading 
fixes  and  determines  the  duty  of  the  latter  as  to  the  person  to  whom 
it  is  (at  the  time)  the  pleasure  of  the  former  that  the  goods  shall  be 
delivered;  but  there  is  nothing  final  or  irrevocable  in  its  nature. 
The  owner  of  the  goods  may  change  his  purpose, — at  any  rate,  before 
the  delivery  of  the  goods  themselves  or  of  the  bill  of.' lading  to  the 
party  named, — and  may  order  the  delivery  to  some  other  person  than 
the  consignee.  The  bill, of  lading  is  open  to  explanation  by  parol. 
It  may  be  shown  to  have  been  intended  as  evidence  of  an  absolute 
sale,  a  trust,  a  mortgage,  a  pledge,  a  lien,  or  a  mere  agency ;  and 
when  the  bill  of  lading  has  not  been  delivered  to  the  consignee,  and 
there  has  been  no  actual  delivery  to  him  of  the  property,  the  right 
of  transfer  of  the  goods  by  the  general  owner,  by  transferring  the  bill 
of  lading  to  another,  is  unquestioned.  Bank  of  Rochester  v.  Jones, 
4  N.  Y.  497;  Gonard  v.  Atlantic  Ins.  Co.,  1  Pet.  444;  Mitchel  v.  Ede, 
11  Adol.  &  E.  888. 

The  authorities  also  concur  that  a  consignor,  being  the  owner,  may 
create  a  lien  on  the  property  shipped  before  delivery  to  the  consignee, 
by  drawing  drafts  against  the  shipment  on  the  consignee,  and  secur- 

ing  the  same  by  the  transfer  of  the  shipping  bill,  and  that  the 
*137    consignee  has  no  right  to  ^disregard  it.     ''The  role  seems  to 

be  a  salutary  one,  and  one,  in  fact,  without  which  the  oom« 
mercial  business  of  the  country  could  hardly  be  transacted.  The 
crops  of  the  west  could  scarcely  be  moved  if  this  well-established  bosi* 
ness  rule  were  now  to  be  overturned,  as  every  man  at  all  familiar 
with  affairs  knows  that  the  usual  course  of  shipments  and  bosiDess 
transactions  of  this  country  is  that  banks  make  advances  on  drafts 
drawn  upon  bills  of  lading  or  shipping  bills  of  essentially  the  char* 
acter  of  the  ones  before  us."     Lee  v.  Bo  wen,  5  Biss.  154. 
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In  the  case  at  bar,  the  grain  had  been  boaght  with  the  money  ad- 
vance.* by  Warden  &  Walker.  Conley  was  the  owner  of  it  before 
shipment.  Notwithstanding  his  contract,  he  bad  fall  authority  to 
sell  to  Warden  &  Walker,  or  to  any  other  buyer,  at  Irving,  or  Atchi- 
son, or  elsewhere.  As  no  bill  of  lading  was  delivered  to  Halsey  ex- 
cept  as  presented  with  the  drafts  attached,  it  is  clearly  evident  that 
Conley's  intention  was  to  consign  the  grain  to  him  only  upon  the  con- 
dition of  his  accepting  the  drafts  drawn  against  it.  Therefore  he  ac- 
quired no  lien  on  the  grain  for  the  balance  of  his  general  account 
against  Conley.  The  latter  did  not  ship  the  grain  to  be  applied  upon 
his  debts,  and  Halsey  stands  in  the  same  relation  to  the  property  and 
parties  as  if  he  had  been  at  Irving  when  the  grain  was  being  shipped, 
and  been  notified  that  such  grain  was  not  to  be  paid  for  by  a  credit 
on  general  account,  but  that  he  coald  only  take  the  same  by  apply- 
ing the  proceeds  towards  the  payment  of  the  drafts  of  Warden  & 
Walker. 

Counsel  seems  to  think  that  because  these  shipments  were  a  part 
of  a  series  of  shipments  to  Halsey  by  Conley,  and  because  Halsey  was 
the  purchaser  of  the  grain  at  a  contract  price,  the  rules  usually  ap- 
plicable to  consignments  of  grain  to  a  factor  ought  not  to  apply. 
Counsel  overlooks  the  special  findings.  By  the  course  of  business 
adopted  between  Halsey  and  Conley  for  several  months  with  Warden 
&  Walker,  Halsey  had,  to  some  extent,  authorized  Conley  to  draw 
drafts  upon  him  for  each  shipment  of  grain.  These  drafts  had  always 
been  paid  by  him,  and,  before  dishonoring  like  drafts,  he 
*138  *ought  to  have  notified  Warden  &  Walker  that  the  account  of 
Coniley  was  overdrawn  and  future  drafts  would  not  be  accepted. 
In  our  opinion,  the  fact  that  the  previous  transactions  bietween  all 
the  parties  had  been  conducted  in  the  same  way  as  the  transfer  of 
the  bills  of  lading  and  the  negotiations  of  the  drafts  in  this  case  greatly 
strengthens  our  conclusions  i£  favor  of  the  rightfulness  of  the  judg- 
ment. Savings  Bank  v.  Atchison,  T.  &  S.  F.  B.  Co.,  20  Kan.  519 ; 
Emery's  Sons  v.  Irving  Nat.  Bank,  25  Ohio  St.  360 ;  Lee  y.  Bowen, 
5  Biss.  supra;  Benj.  Sales,  §  881. 

Some  of  the  instructions  requested  by  counsel  for  Halsey  ought  to 
have  been  giv^n,  but  these  only  affect  the  general  verdict ;  and,  as 
the  special  findings  of  fact  clearly  establish  the  right  of  Warden  & 
Walker  to  recover,  no  error  prejudicial  to  the  plaintiff  in  error  ap- 
pears thereon. 

As  two-of  the  bills  of  lading  were  issued  upon  one  day,  and  trans- 
ferred to  secure  one  draft,  and  as  the  other  bill  of  lading  was  issued 
on  another  day,  and  transferred  to  secure  an  additional  draft,  only 
two  causes  of  action  existed.  These  were  separately  stated  and  num- 
bered in  the  petition;  therefore  the  petition  was  sufiicient  in  form. 
It  was  not  necessary  to  denominate  the  action  -ex  contractu  or  tort^ 
nor  would  it  have  been  proper  to  do  so.  The  real  facts  constituting 
the  cause  of  action  should  be  set  forth  just  as  they  actually  occurred^ 
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and  to  resort  to  one  of  the  old  common  counts  in  a  petition  is  not  to 
state  the  real  facts,  but  to  adopt  fictions  in  pleading  which  have  been 
expressly  abolished  by  the  Code. 

These  oonclasions  force  ns  to  the  posit'on  that  the  petition  states 
causes  of  action ;  that  the  verdict,  after  being  reduced  by  the  conrt, 
is  supported  by  sufficient  evidence,  and  that  the  directions  to  the  jury 
worked  no  prejudice  to  the  rights  of  plaintifiF  in  error*  The  judgment 
of  the  district  court  will  therefore  be  affirmed. 

(All  the  justices  concurring.) 


*189     *J.  B.  Moon,  as  Sheriff  of  Lyon  Co.,  v.  E.  Hblfbb.* 

January  Term  1881. 

1.  Continuance:  BeAisal:  Discretion.    On  March  17, 1880,  the  counsel  of 

the  defendant  in  an  action  then  pending  and  at  issue  in  the  district  court 
announced  in  open  court  that,  if  his  client  could  procure  the  depositions 
of  certain  parties  in  A.  before  the  twenty-third  instant  following,  he 
would  be  ready  for  trial,  and  asked  the  case  to  be  set  down  for  trial  cer- 
tain on  that  day.     This  was  done  by  the  court,  with  the  consent  of 
plaintiff.     On  the  twenty-fouith  instant,  following,  after  the  deposi- 
tions of  all  the  parties  at  A.  had  been  procured,  except  that  of  one  wit- 
ness, who  appeared  and  testified  for  defendant  upon  the  trial,  the  de- 
fendant made  an  application  for  a  continuance,  supported  by  the  aflS- 
davlts  of  said  counsel,  setting  forth,  in  general  terms,  the  need  of  more 
time  for  preparation,  and  specifically  stating  that  additional  time  was 
necessary  to  obtain  proof  outside  of  the  state  that  plaintiff  had  knowledge 
of  the  indebtedness  and  insolvency  of  8.,  (which  was  material  in  the  case,) 
but  failed  to  set  forth  in  the  affidavits  the  names  of  the  absent  witnesses, 
and  the  specific  facts  which  he  believed  each  of  the  witnesses  would 
prove,  although  it  was  apparent  from  the  facts  disclosed  in  the  affidavits 
that  he  might  have  done  both  by  the  use  of  proper  diligence.    Held  no 
abuse  of  discretion  on  the  part  of  the  trial  court  to  refuse  the  continuance. 

2.  Error :  Immaterial.    A  judgment  will  not  be  reversed  on  account  of  the 

admission  of  immaterial  evidence,  not  prejudicial  to  the  party  complaining. 

3.  New  Trial:  Diligence.    The  trial  court  commits  no  error  in  refusing  to 

grant  a  new  trial  on  account  of  dewly-discovered  evidence,  in  the  absence 
of  a  sufficient  showing  of  diligence  to  obtain  the  same  at  the  trial.' 

4. :  Newly-Discovered  Evidence.    In  order  to  grant  a  new  trial  for 

newly-discovered  evidence,  it  must  be  so  material  as  that  the  court  can 
say  it  would  probably  produce  a  different  verdict. 

Error  from  Lyon  district  court. 

Action  brought  by  Heifer  against  Moon,  to  recover  the  sum  of  |15,- 
JOO,  the  alleged  value  of  certain  goods  of  which  plaintiff  claimed  to 

^Tbis  case  referred  to/Wallach  v.  Wylie,  28  Kan.  *152. 

*  See  full  note  to  Clark  v.  Norman,  24  Kan.  *515 ;  also  Oanon  v.  Henderscn,  M  Kan. 
406,  8  PftC.  Hep.  727,  and  cases  cited. 
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be  the  owner,  taken  by  the  defendant  as  sheriff  of  Lyon  county,  un- 
der various  orders  of  attachment  issued  in  certain  actions  pending 
against  one  Nathan  Stetter.  Trial  at  the  March  term,  1880,  of  the 
district  court,  when  the  court  instructed  the  jury,  in  writing,  as  fol- 
lows : 

♦140  **(1)  The  plain  tiff  in  his  petition  alleges  that  on  the  twenty-second  *day 
of  December,  1879,  he  was  the  owner  of  a  large  stock  of  merchandise, 
consisting  of  dry  goods,  clothing,  boots  and  shoes,  hats  and  caps,  and  notions, 
of  the  aggregate  value  of  $9,128.28;  tiiat  at  said  time  he  was  carrying  on  the 
business  of  a  merchant  in  the  city  of  Emporia,  Lyon  county,  Kansas;  that,  on 
the  twenty-third  day  of  December  aforesaid,  the  defendant,  being  the  sher- 
iff of  said  county,  levied  several  writs  of  attachment  upon  said  goods,  wares, 
and  merchandise,  and  thereby  wrongfully  converted  the  same  to  his  own  use, 
to  the  plaintiff's  damage  in  the  sum  of  815,000. 

"(2)  The  sheriff,  in  his  answer,  admits  that  he  was  and  is  the  sheriff  of 
Lyon  county,  as  alleged  in  plaintiff's  petition;  and  foi:  a  defense  to  the  plain- 
tiff's action'says  that,  on  the  twenty-tliird  day  of  December  aforesaid,  he,  as 
sheriff,  had  in  his  hands  various  orders  and  writs  of  Attachment  against  the 
goods  and  chattels  of  one  Nathan  Stetter,  who  was  legally  indebted  to  divers 
attaching  creditoi*s;  that  he  levied  said  writs  of  attachment  upon  the  goods  in 
controversy,  which  said  goods  at  the  time  belonged  to  and  were  owned  by  said 
Nathan  Stetter.  Defendant  further  alleges  that  the  sale  of  the  goods  in  ques- 
tion by  said  Nathan  Stetter  to  plaintiff  was  fraudulent,  and  made  with  the  in- 
tent and  for  the  purpose  of  hindering,  delaying,  and  defrauding  the  creditors 
of  the  said  Nathan  Stetter,  and  that  plaintiff  had  full  knowledge  of  such  fraud- 
ulent intent  at  the  time  of  said  sale  to  him. 

'^(3)  Fraud  is  never  presumed,  but  must  be  proved  by  the  party  asserting 
it.  It  is  very  seldom  that  fraud  can  be  established  by  direct  evidence;  and  it 
is  usually  shown,  if  at  all,  by  circumstantial  evidence.  There  are  certain  facts 
or  things  which  the  law  denominates  badges  of  fraud;  for  instance,  if  a  party 
in  failing  cii*cum stances  or  largely  indebted  should  make  a  sale  of  his  goods 
to  a  near  relative,  or  if  he  should  sell  for  a  price  greatly  inadequate  in  value, 
or  if  a  sale  should  be  made  on  an  unusually  long  credit,  or  to  an  irresponsible 
person  without  being  secured,  or  if  made  in  unusual  haste,  and  not  made  in 
the  manner  in  which  men  of  ordinary  care  and  prudence  usually  transact  their 
own  affairs,  these  and  similar  acts  are  badges  of  fraud.  They  are  not  fraud, 
but  may  be  considered,  when  they  exist,  by  the  jury,  as  facts  and  circum- 
stances which  may  tend  to  sliow  fraud.  A  person  greatly  indebted  and  ih 
failing  circumstances  may  sell  and  give  a  good  title  to  his  propeity.  It  would 
be  a  great  misfortune  if  such  persons  could  not,  as  that  is  often  the 
*141  only  *means  they  have  of  paying  honest  debts.  The  law  forbids  such 
sales  only  as  are  made  for  the  purpose  of  and  with  the  intent  of  either 
hindering,  delaying,  or  defrauding  creditors. 

"(4)  The  unlawful  conversion  of  goods  consists  in  the  unauthorized  acts 
of  one  person  over  the  goods  of  another.  If  the  plaintiff  owned  the  goods  in 
question  when  the  defendant  took  them  in  attachment,  this  would  be  a  con- 
version to  his  own  use. 

"(5)  The  law  makes  every  gift,  grant,  or  conveyance  of  goods  or  chattels 
made  or  obtained  with  the  intent  to  hinder,  delay,  or  defraud  creditors  of 
their  Just  and  lawful  debts,  utterly  void  and  of  no  effect.  In  order  to  render 
a  sale  of  goods  utterly  void  under  the  above  law,  the  purchaser  of  the  goods 
hiust  have  notice  or  knowledge  that  the  sale  is  being  made  by  the  seller  with 
such  fraudulent  intent.  Therefore,  if  Natlian  Stetter  sold  the  goods  in  con- 
trovei-sy  to  the  plaintiff  with  the  intent  to  hinder,  delay,  and  defraud  his  cred- 
itors, and  the  plaintiff  was  ignorant  of  such  intent,  and  bought  the  goods  in 
V.25K— 7 
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good  faith  for  a  valuable  consideration,  then  the  plaintiff  woald  take  a  good 
title  to  the  gooda;  but,  if  the  sale  of  the  goods  by  Stetter  to  the  plaintiff  was 
under  such  a  state  of  facts  or  circumstances  as  would  lead  a  man  of  ordinary 
and  usual  caution  to  suspect  that  the  sale  was  being  made  with  a  fraudulent 
intent,  then  the  plaintiff  would  be  ohargeable  with  notice  of  such  fraud*  and 
would  take  no  title  to  the  goods.  If  the  transfer  of  the  goods  in  question  was 
made  to  plaintiff  by  the  agent  of  Nathan  Stetter  for  the  purpose  of  placing 
them  beyond  the  reach  of  legal  process,  so  as  to  delay  the  creditors  of  Xatlian 
Stetter,  then  in  law  there  would  be  legal  fraud,  and  the  sale  would  be  void  as 
against  the  creditors  of  Stetter. 

"  (6)  It  is  admitted  that  the  several  claims  set  up  and  described  in  the  de- 
fendant's amended  answer  were  valid,  existing,  and  bona  fide  claims  against 
Nathan  Stetter,  at  and  before  the  time  when  the  merchandise  in  question  was 
levied  upon  by  the  defendant  with  the  writs  of  attachment  in  his  hands  at  the 
time,  and  at  and  before  the  time  of  the  alleged  sale  of  said  goods  to  the  plain- 
tiff, if  tliere  was  any  such  sale. 

"(7)  It  is  proved,  and  not  disputed,  that  Max.  N.  Stetter,  the  witness  who 
testified,  is,  and  has  for  a  long  time  been,  the  duly-authorized  agent  of  his 
father,  Nathan  Stetter,  in  the  conduct  and  management  of  his  father's  mer- 
cantile business,  carried  on  in  the  cities  of  Atchison,  Emporia,  and 
♦142  New*ton.  Therefore  any  contract  entered  into  by  said  agent  for  the 
sale  and  transfer  of  said  stock  of  goods,  or  any  arrangement  he  oiigbt 
make  with  any  of  the  creditors  of  his  father,  would  be  as  valid  and  binding 
upon  Nathan  Stetter  as  if  he  (Nathan)  had  personally  made  them.  It  matters 
not  whether  the  sale  of  the  goods  in  question  to  the  plaintiff  by  said  agent 
was  made  in  good  faith  and  for  an  honest  purpose,  or  whether  it  was  made 
in  bad  faith  and  for  the  purpose  of  hindering,  delaying,  or  defrauding  the 
creditors  of  Nathan  Stetter;  in  either  event  the  said  Nathan  Stetter  is  bound 
thereby.  If  made  in  good  faith,  he  has  the  benefit  resulting  from  it;  if  made 
in  bad  faith,  he  must  abide  by  the  consequence  resulting  therefrom. 

"(8^  In  this  action,  the  burden  of  proof  is  on  the  plaintiff  to  satisfy  the 
jury,  by  a  preponderance  of  evidence,  that  he  was  the  owner  of  the  goods  in 
controversy,  and  that  the  defendant  had  unlawfully  converted  them  to  his 
own  use  at  the  time  this  action  was  commenced.  The  burden  of  proof  is  like- 
wise on  the  defendant  to  satisfy  the  jury,  by  a  preponderance  of  evidence, 
that  the  alleged  sale  of  the  goods  to  plaintiff  by  Nathan  Stetter  through  his 
agent.  Max.  N.  Stetter,  was  fraudulent,  and  that  the  plaintiff  had  knowledge 
of  such  fraud.    Actual  knowledge  is  not  necessary.    A  knowledge  of  facts 
sufficient  to  excite  the  suspicion  of  a  prudent  man,  and  to  put  him  on  inquiry, 
or  to  lead  a  person  of  ordinary  perception  to  infer  fraud,  and  the  means  of 
knowing  by  the  use  of  ordinary  diligence,  amount  to  notice,  and  are  equiva- 
lent to  actual  knowledge  in  contemplation  of  law;  and  all  these  facta  and  cir- 
cumstances need  not  be  established  [by  direct]  evidence,  for  this  can  seldom 
be  done,  for  the  reason  that  fraud,  if  committed,  is .  usually  committed  in  se- 
cret and  privately,  and  surrounded  by  all  the  guards  which  can  be  invoked  to 
prevent  discovery  and  exposure.    It  is  therefore  usually  established  by  cir- 
cumstantial evidence. 

"If  the  jury  find  for  the  plaintiff,  his  measure  of  damages  will  be  the  cash 
value  of  the  goods  at  the  time  of  the  conversion,  with  interest  thereon  at  the 
rate  of  seven  per  cent,  per  annum  from  the  time  of  conversion,  unless  you 
find  from  the  evidence  that  the  acts  and  conduct  of  the  defendant  in  relation 
to  the  seizure  of  the  goods  were  malicious,  or  so  grossly  negligent  as  to  amount 
to  willful  wrong,  in  wliich  case  you  may  add  to  your  verdict  exemplary  dam- 
ages, not  to  exceed  the  amount  claimed. 
♦143  *"If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  was  the 
owner  of  the  goods  in  controversy  at  the  time  they  were  taken  bv 
writs  of  attachment  by  the  defendant,  (if  vou  so  find,)  this,  in  law,  would 
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be  a  conversion  of  the  goods  to  the  defendant's  nse,  and  jon  will  find  for  the 
plaintiff.  On  the  contrary,  if  you  believe,  from  the  evidence,  that  the  transfer 
of  the  goods  to  plaintiff  was  for  the  purpose  and  with  the  intent  to  hinder* 
delay,  or  defraud  the  creditors  of  Nathan  Stetter  in  the  collection  of  their  ju§t 
debts,  and  the  plaintiff,  at  the  time  of  such  transfer,  had  knowledge  of  such 
facts  and  circumstances  as  would  cause  a  prudent  man  to  suspect  fraud,  you 
will  find  for  the  defendant.  "When  a  party  ifa  possession  of  property  belong- 
ing to  another  purchases  the  same,  there  need  be  no  formal  delivery  of  the 
property  from  the  seller  to  the  purchaser  to  miike  the  sale  good  as  against  the 
claim  of  creditors,  so  far  as  the  delivery  of  possession  is  concerned* " 

Yerdicb  and  judgment  for  plaintiff  for  $9,292.78.  The  defendant 
brings  the  case  here. 

H.  M.  Jackson,  W,  McN.  Clough,  A.  GiUeU,  and  J.  J.  Buck,  tor 
plaintiff  in  error. 

Sterry  dk  Sedgioick  and  FT.  W.  Scott,  for  defendant  in  error. 

HoRTON,  C.  J.  On  the  twentieth  day  of  January,  1880,  the  de- 
fendant in  error  (plaintiff  below)  brought  this  action  against  plaintiff 
in  error,  (defendant  below,)  in  the  district  court  of  Lyon  county,  tc 
recover  the  sum  of  $15,000,  being  the  alleged  value  of  certain  goods, 
wares,  and  merchandise,  of  which  he  claimed  to  bo  the  owner,  taken 
by  plaintiff  in  error,  as  sheriff,  under  various  orders  of  attachment ' 
issued  in  actions  pending  against  one  K.  Stetter.  On  the  sixteenth 
day  of  February,  1880,  plaintiff  in  error  filed  his  answer  alleging  the 
levy  upon  the  goods  by  virtue  of  the  writs  of  attachment;  that  the 
claim  of  defendant  in  error  was  under  a  pretended  purchase  from 
Stetter;  that  the  purchase  was  fraudulent  and  void  as  against  his 
creditors;  and  that  the  sale  by  Stetter  to  Heifer  was  made  with  the 
intent  to  hinder,  delay,  and  defraud  the  creditors  of  Stetter. 
*144  A  reply  was  filed  in  the  form  of  a  gen'eral  denial  to  this  an- 
swer, the  eighth  day  of  February,  1880.  The  March  term  of 
eourt  for  Lyon  county  convened  March  2,  1880.  Plaintiff  in  error, 
with  the  consent  of  parties  and  by  leave  of  court,  filed  an  amended 
answer,  more  particularly  alleging  the  same  defense  stated  in  the 
original  answer,  to  which  defendant  in  error  on  the  same  day  replied. 
The  case  was  then  called  for  trial.  Afterwards  the  jury  returned  a 
verdict  for  defendant  in  error,  and  against  the  plaintiff  in  error,  for 
$9,292.78. 

The  first  allegation  of  error  is  the  refusal  of  the  trial  court  to  grant 
a  continuance  of  the  cause  over  the  term.  The  application  for  the 
continuance  was  supported  by  affidavits  of  H.  M.  Jackson,  one  of  the 
attorneys  of  plaintiff  in  error,  a  member  of  the  law  firm  of  Messrs. 
Greenlee  &  Jackson,  of  Atchison,  the  attorneys  for  several  of  the  at- 
taching creditors  in  the  actions  pending  against  N.  Stetter.  They 
set  forth,  substantially,  two  reasons  in  support  of  the  application : 
First,  that  defendant  had  not  had  time  after  issue  joined,  owing  to 
the  circnmstances  surrounding  the  case,  to  prepare  for  the  trial  at 
that  term;  second,  on  account  of  the  absence  of  evidence,  which  de- 
fendant had  been  unable  to  procure. 
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As  the  affidavits  did  not  conform  to  the  reqairements  of  section 
317  of  the  Code,  the  question  presented  is  whether  there  was  any  error 
in  the  action  of  the  court  under  section  316.  Granting  or  refusing 
a  continuance  under  the  provisions  of  that  section  ie  so  largely  within 
the  discretion  of  the  trial  court,  unless  it  appears  that  the  court  has 
abused  its  discretion,  that  this  court  cannot  reverse  the  ruling.  The 
record  discloses  that,  on  March  17th,  Mr.  Jackson  announced  in  open 
court  that,  if  his  client  could  procure  the  depositions  of  certain  par- 
ties in  Atchison  before  the  23d,  he  would  be  ready  for  trial,' and  asked 
the  case  to  be  set  down  for  trial  certain  on  that  day.  This  was  done 
by  the  court,  with  the  assent  of  the  opposing  party.  The  affidavits 
set  forth  the  failure  to  procure  the  depositions  of  only  one  Atchison 
witness,  viz.,  M.  N.  Stetter;  but,  as  ho  appeared  and  testified  on  the 

trial  on  the  part  of  defendant  below,  any  error  there  might 
*145     have  been  in  ^overruling  the  application  on  account  of  the 

absence  of  his  evidence  was  thereby  wholly  cured.  The  other 
statements  in  the  affidavits  were  for  time  to  obtain  the  testimony  of 
attaching  creditors,  to  the  purport  that  at  and  ^before  the  levy  of  the 
several  attachments  the  persons  named  as  creditors  of  N.  Stetter  in 
the  amended  answer  were  the  actual  bona  Jide  creditors  of  N.  Stetter 
to  the  amounts  stated  in  the  answer;  that,  if  time  was  granted,  it 
could  be  proved  that  Heifer  was  the  purchasing  a^ent  of  N.  Stetter, 
and  knew  of  his  indebtedness ;  that  proper  preparation  for  the  trial 
of  the  cause  on  the  part  of  the  defendant  required  an  investigation 
into  facts  and  circumstances  existing  in  and  known  to  parties  resid- 
ing in  the  cities  of  New  York,  Chicago,  and  St.  Louis,  which  were 
material  to  the  defense;  that  such  facts  and  circumstances  came  to 
the  knowledge  of  the  attorneys  of  defendant  within  only  one  week 
prior  to  such  application,  and  that  they  had  no  time  to  obtain  proof 
thereof  since  the  issue  was  joined.  On  the  hearing  of  the  application 
the  plaintiff  offered  to  and  afterwards  admitted  that  the  parties  named 
as  creditors  at  the  levies  of  the  attachments  were  the  actual  and  bona 
fide  creditors  to  the  amount  set  forth  in  the  answer,  and  the  fact  that 
plaintiff  had  been  a  purchasing  agent  for  N.  Stetter  was  fully  proved 
on  the  trial,  and  undisputed.  Exactly  what  was  expected  to  be  es- 
tablished by  the  facts  and  circumstances  existing  and  known  to  the 
parties  residing  in  New  York,  Chicago  and.  St.  Louis,  other  than  that 
those  facts  and  circumstances  would  tend  to  prove  matters  offered  to 
be  admitted,  and  plaintiff's  knowledge  of  the  indebtedness  of  N.  Stet- 
ter, was  not  stated. 

Therefore,  the  only  matter  of  importance  in  the  application  to  be 
seriously  considered  was  the  request  for  time  to  obtain  proof  that 
plaintiff  had  knowledge  of  the  indebtedness  and  insolvency  of  N.  Stet- 
ter. Now,  in  these  days  of  fast  mails  and  faster  telegraphic  commu- 
nication to  all  parts  of  the  country',  it  is  evident,  from  the  facts  dis- 
closed in  the  affidavits,  the  defendant  ought  to  have  been  able,  by  the 
exercise  of  due  diligence,  to  have  set  forth  in  support  of  his  applica- 
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tion  the  names  of  the  absent  witnesses,  and  the  facts  in  detail 
*146  which  he  be*lieved  each  of  the  witnesses  woold  prove.  This 
not  having  been  done,  we  cannot  say  that  the  court  abased  its 
discretion.  In  view  of  the  amount  involved,  the  brief  pendency  of 
the  action  and  various  circumstances  connected  with  the  case,  the 
court  might  well  have  allowed  the  continuance;  and  of  coarse,  if  the 
court  had  granted  the  application,  we  would  not  interfere. 

Objections  are  also  taken  to  the  admission  in  evidence  of  the  power 
of  attorney  executed  February  27, 1869,  by  N.  Stetter  to  M.  N.  Stet- 
ter,  and  the  exclusion  of  certain  evidence  of  one  Henry  Friend.  As 
N.  Stetter  fully  ratified  the  action  of  M.  N.  Stetter  in  making  the  sale 
to  plaintiff,  whether  the  power  of  attorney  authorized  the  sale  was 
wholly  immaterial.  Its  introduction  could  not  have  prejudiced  the 
defendant  on  the  trial,  and  as  the  principal  made  no  objection  to  the 
fiction  of  his  agent,  it  does  not  lie  in  the  mouth  of  defendant  to  in- 
sist that  such  principal  was  deceived  or  acted  in  ignorance  of  his 
rights.  The  evidence  of  Friend  was  not  competent  on  cross-examina- 
tion,  and  its  rejection  not  injurious  in  any  view,  as  defendant  proved 
all  the  facts  attempted  to  be  brought  out  on  the  cross-examination  of 
Friend  by  M.  N.  Stetter,  and  the  proof  was  undisputed. 

As  to  the  instructions,  in  view  of  their  great  length,  it  is  useless  to 
reproduce  them  here.  The  trial  court  gave  the  law  fully  to  the  jury, 
with  the  single  exception  that  we  perceive  in  the  record  no  special 
reason  for  the  charge  about  exemplary  damages.  Yet  this  is  not 
safficient,  even  if  erroneous,  for  a  reversal  of  the  judgment,  as  the 
jury  only  assessed  the  damages  at  the  valine  of  the  property  at  the 
time  of  the  conversion,  as  proved  by  witnesses,  adding  seven  per 
cent,  interest  thereto. 

It  is  fini^lly  alleged  that  the  verdict  is  against  the  evidence,  and 
that  the  court  erred  in  not  granting  a  new  trial ^for  newly-discovered 
evidence.  Upon  the  first  point,  as  we  cannot  say  that  there  was  a 
total  want  or  failure  of  evidence  to  sustain  the  verdict,  we  cannot 
disturb  it.  The  jury  were  the  sole  judges  of  the  credibility 
*147  of  the  witnesses;  and  although  there  *was  much  testimony 
before  the  jury  tending  to  throw  grave  suspicion  upon  the  sale 
to  plaintiff,  and  even  sufficient  to  have  fully  justified  a  verdict  for  the 
defendant  below,  yet,  as  the  evidence  of  some  of  the  witnesses  fully 
sustains  the  verdict,  it  must  stand.  We  cannot  say  that  those  wit* 
nesses  must  be  disbelieved,  after  the  jury  and  the  trial  judge,  with 
better  opportunities  for  judgment,  have  thought  otherwise. 

In  regard  to  the  alleged  newly-discovered  evidence,  no  sufficient 
showing  of  diligence  to  obtain  the  same  was  made ;  nor  could  the 
trial  court  fairly  say  that  the  evidence  was  so  material  that  upon 
another  hearing,  if  granted,  it  would  probably  produce  a  different 
verdict. 

The  record  in  this  case  is  very  extensive.  We  have  examined  it 
with  great  attention,  and  while  the  rulings  of  this  court  upon  the 
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many  question s  involved  are  very  important  to  the  parties,  tbey  pre* 
sent  no  new  matters  of  law  for  discassion;  and  a0  similar  qaestions 
have  time  and  again  been  passed  upon  in  the  previous  deeisions  of 
this  court,  we  have  not  deemed  it  wise  or  needful  to  give  our  views 
at  length  upon  the  various  points  submitted  for  our  consideratioQ. 

Upon  the  whole  record,  the  judgment  of  the  district  court  will  be 
affirmed. 

(All  the  justices  concurring.) 


W.  D.  LAUOHLnr  v.  J.  D.  Bbalet. 

January  Term,  1881* 

1.  Mortgage :  Bquitable  Owner.  When  a  paity  having  a  bond  for  a  deed 
of  real  estate,  or  a  land  contract  for  the  conveyance  from  the  legal  owner 
upon  the  payment  of  certain  installments,  is  in  possession  of  the  land, 
and  has  paid  interest  on  the  purchase  money,  he  is  the  equitable  owner 
thereof,  and  has  such  an  interest  therein  that  he  can  use  it  co  secure  a  loan, 
and  for  that  purpose  may  incumber  such  interest  by  an  ordinary  real-es- 
tate mortgage.^ 

*148    *2.  :  Valid.    £.  held  such  a  land  contract,  and  executed  a 

mortgage  on  the  land  to  secure  certain  sums  of  money,  then  sold  the 
land  to  one  L.,and  assigned  in  writing  to  him  the  contract  with  the  legal 
owner.  Out  of  the  money  paid  by  L.  to  E.  the  purchase  money  was  paid, 
and  L.,  as  assignee  of  £.'s  contract,  obtained  a  deed  of  conveyance  from 
the  legal  owner.  The  mortgage  executed  by  E.  was  duly  flied  for  record 
prior  to  the  sale  to  L.  Held,  thcit  the  mortgage  was  a  valid  incumbrance 
upon  the  land,  and  L.  purchased  the  same  subject  to  the  mortgage  lien. 

8. :  Fraud :  Svidenoe.  In  an  action  to  foreclose  the  mortgage,  ev- 
idence showing  th^  value  of  improvements  placed  upon  the  land  by  L. 
does  not  tend  to  sustain  a  defense  that  the  land  was  fraudulently  included 
in  the  mortgage,  or  that  the  mortgage  lien  did  not  cover  the  land,  or 
that  it  had  been  paid. 

Error  from  Crawford  district  court. 

Action  by  Braley  against  Langhlin  and  others,  upon  a  note  and 
mortgage.  Trial  by  the  court  at  the  September  term,  1879,  and  judg- 
ment for  the  plaintifiF.     The  defendant  Laughlin  brings  the  case  here. 

lA  bond  for  a  deed  of  land  transfers  the  title  in  equity  to  the  parehaaer,  the  obligor 
holding  the  ^egal  title  only  as  security.  Barkhart  v.  Howard^  (Or.)  12  Pac.  Rep.  79. 
The  purchaser  under  an  executory  contract  for  the  sales  of  land  is  the  equitable  owner. 
AlpenB  y.  Knight,  (Oal.)  8  Paa  Hep.  446;  Teylor  v.  Holmes,  14  Fed.  Rep.  496;  Martin 
V.  Carver,  (Ky.)  1  S.  W.  Rep.  199;  Bartle  v.  Curtis,  (Iowa,)  2Q  N.  W.  Rep.  78;  QUbert  ?. 
fi^leeper,  (Gal.)  12  Pac  Rep.  172.  Any  accidental  loss  accriiing  between  the  timeof  hii 
pnrchaseand  the  conveyance  of  the  legal  title  mast  be  borne  by  him,  and  he  is  entitled  to 
all  benefits.  Martin  v.  Carver,  (Ky.)  1  S.  W.  Rep.  199.  The  vendor  retains  the  legal 
title  until  the  purchase  money  is  paid,  Coolbough  v.  Roemer,  (Minn.)  16  N.  W.  Bep. 
869;  Welley.  Baldwin,  (Minn.)  ION.  W.  Rep.  427;  and  holds  it  as  trustee  for  the  vendee, 
Taylor  v.  Central  Pac.  Ry.  Co.,  (Cal.)  8  Pac.  Rep.  436 ;  Taylor  v.  Holmes.  14  Fed.  Bep. 
498. 
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Vo$8  d  Van  SycJcel,  for  plaintiff  in  error* 
Punell  d  Wood,  for  defendant  in  error* 

HoaTON,  G.  J.  On  October  1. 1878,  J.  W.  Earles  and  G^  L«  Earles, 
exeouied  at  Girard,  in  this  state,  to  the  order  of  Jeannette  B.  firaleji 
a  note  for  $1,852.50,  payable  one  year  after  date,  at  the  Crawford 
County  Sayings  Bank  at  Girard,  with  twelve  per  cent,  interest  pjBr 
annum  after  maturity.  On  the  same  day,  to  secure  the  payment  of 
the  note,  they  and  their  wives,  Mary  J.  Earles  and  Caroline  Earles, 
executed  a  mortgage  on  the  following  real  estate :  The  undivided  two- 
thirds  interest  in  and  to  the  south-west  quarter  of  section  seventeen, 
and  the  south-east  quarter  of  section  eighteen,  in  township  twenty* 
nine,  range  twenty-four,  county  and  state  aforesaid.  This  instru- 
ment was  filed  for  record  on  the  nineteenth  day  of  August,  1874,  with 

the  register  of  deeds  of  Crawford  county.  At  the  timeof  theexe- 
*149    eution  of  this  mortgage,  John  *W.  Earles  held  the  south-east 

quarter  of  section  eighteen  under  a  contract  of  purchase  from  the 
Missouri  Biver,  Fort  Scott  &  Gulf  Bailroad  Company,  dated  April  8, 
1870,  and  embodied  in  four  instruments  of  writing  signed  by  certain 
officers  of  the  company,  and  also  by  himself  as  purchaser.  On  March 
14,  1876,  W.  D.  Laughlin,  plaintiff  in  error,  bought  the  land,  paying 
twenty  dollars  per  acre,  and  took  a  written  transfer  or  assignment 
from  John  W.  Earles  of  his  contracts  of  purchase.  In  pursuance  of 
these  contracts,  and  upon  the  payment  of  the  balance  of  the  money 
doe  thereon,  (one  hundred  and  twelve  dollars  having  already  been 
paid  as  interest,)  the  railroad  company  executed  a  deed  of  convey- 
ance of  the  land  to  Laughlin  on  September  17, 1877.  The  note  and 
mortgage  of  October  1,  1873,  were  transferred  before  maturity  to  J. 
D.  Braley,  and,  being  unpaid  at  maturity,  said  J.  D.  Braley,  on  May 
15, 1879,  began  an  action  to  recover  the  amount  of  the  note,  with  at- 
iomey's  fees,  protest  damages,  and  costs,  and  also  to  foreclose  the 
mortgage.  W.  D.  Laughlin  was  made  a  party  defendant,  and  an- 
swering with  Charles  L. Earles,  set  up  various  defenses;  among  oth- 
ers, that  he  was  the  owner  of  the  land  deeded  to  him  by  the  Missouri 
Biver,  Fort  Scott  &  Gulf  Bailroad  Company,  and  that  neither  John 
W.  Earles  nor  any  of  his  co-defendants  ever  had  any  interest  or  right 
therein.  The  case  was  tried  by  the  court,  without  a  jury,  and  a  gen- 
eral finding  rendered  in  favor  of  J.  D.  Braley.  The  amount  found 
due  on  the  note  was  $2,775.40.  Judgment  of  foreclosure  and  sale 
of  the  mortgaged  premises  was  also  rendered,  and  W.  D.  Laughlin 
forever  barred  of  all  interest  in  said  south-east  quarter  of  section 
eighteen. 

Objection  is  now  made  by  Laughlin  to  the  judgment.  Owing  to 
the  condition  of  the  record  we  omit  various  questions  discussed  and 
submitted  concerning  matters  proved  on  the  trial.  Upon  these  ques- 
tions of  fact  there  was  evidence  jpro  and  con^  and  the  general  finding 
being  against  the  plaintiff  in  error,  we  cannot  now  interfere.     This 
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conclusion  leaves  only  two  matters  for  consideration.  Firsts  had  John 
W.  Earles  any  mortgageable  interest  in  the  soath^eaet  qnar- 
*150  ter  *of  section  eighteen,  township  twenty-nine,  range  twentj- 
foui;  on  October  1, 1873,  the  date  of  the  execution  of  the  mort- 
gage to  Jeannette  B«  Braley  ?  Second,  ought  Laaghlin  to  have  been 
permitted  to  show  the  amount  of  improvements  put  upon  the  land  by 
him? 

The  first  inquiry  must  be  answered  in  the  affirmative.  The  legal 
title  was  in  the  railroad  company,  but  Earles  had  an  interest  in  the 
property,  and  held  the  equitable  title.  He  had  paid  the  company 
$112  on  the  contracts  of  purchase  when  he  assigned  to  Laughlin, 
and  the  latter  recognized  his  interest  in  accepting  the  assignment  of 
his  contracts.  Had  John  W.  Earles  paid  up  the  purchase  money, 
and  taken  the  deed  from  the  railroad  company,  of  course  the  lien  of 
the  mortgage  would  be  conceded.  Now,  as  Laughlin  stepped  into 
Earles'  shoes  and  obtained  his  contracts,  and  as  the  company  treated 
with  him  as  the  assignee  of  Earles,  and  not  otherwise,  the  change  of 
the  deed  to  Laughlin  was,  under  the  circumstances,  of  like  effect  as 
if  the  land  had  been  deeded  to  Earles  on  his  contracts,  and  Earles 
had  conveyed  to  Laughlin.  Jones  v.  Lapham,  15  Ean.  *540.  It  is 
true  that  in  some  of  these  matters  Laughlin  had  no  actual  knowledge 
of  the  condition  of  the  property  which  he  was  buying,  but  as  the  mort- 
gage of  the  Earleses  was  of  record  long  prior  to  his  purchase,  and  as 
in  other  matters  he  permitted  one  Playter  to  act  for  him,  in  law  be 
is  bound  by  the  record  and  the  knowledge  of  his  agent.  It  is  perhaps 
true  that  Playter  misled  Laughlin,  and  otherwise  abused  his  confi- 
dence; but  if  such  be  the  fact,  Laughlin's  recourse  is  against  him, 
not  against  the  parties  to  whom  no  wrong  can  be  imputed.  We  have 
thought  it  unnecessary  to  comment  upon  the  special  conditions  and 
stipulations  of  the  land  contracts,  because  the  railroad  company  has 
never  claimed  any  forfeiture  or  revocation  of  the  contracts,  or  inter- 
vened against  the  mortgage,  and  the  special  stipulations  referred  to 
by  counsel  do  not  concern  this  controversy. 

The  second  inquiry  must  be  answered  in  the  negative.  Theamoant 
of  valuable  or  other  improvements  that  Laughlin  had  placed 
*151  upon  the  land  was  immaterial  to  any  issue  *presented.  It 
did  not  tend  to  prove  that  the  Earleses  did  not  mortgage  the 
land,  or  that  the  lien  of  the  mortgage  did  not  cover  the  land,  or  that 
it  had  been  paid,  or  to  prove  any  other  issuable  fact.  The  evidence, 
being  irrelevant,  was  properly  rejected. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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Agkbs  H.  EsNinBDT  and  others  v.  Jobs  T.  Ebnnedt. 

Januaiy  Tenn.  1881. 

Limitation:  Trust.  In  an  action  to  enforce  a  trust,  it  appeared  from  the 
findings  of  fact,  supported  by  sufficient  evidence,  that  the  defendant, 
from  1866  to  1869  inclusive,  took  conveyances  of  real  estate  in  his  own 
name,  without  the  consent  of  the  parties  whose  money  paid  the  consider- 
ation. As  the  action  was  not  commenced  till  May  80,  1876,  and  no  ex- 
ceptions shown  to  take  the  case  out  of  the  statute,  the  court  correctly 
found,  as  a  conclusion  of  law,  that  the  plaintiff's  cause  of  action  was 
barred  by  the  statute  of  limitations.    Main  v.  Payne,  17  Kan.  608.^ 

Error  from  Linn  district  court. 
The  case  is  stated  in  the  opinion. 

W.  B.  Biddle,  for  plaintiffs  in  error. 

Before  the  statute  begins  to  run  in  favor  of  a  trustee,  there  must  be — First, 
an  nnequi vocal  and  continuous  repudiation  of  the  trust;  second,  a  possession 
of  the  property  adverse  to  the  cestui  que  trust,  and  such  adverse  holding  must 
be  brought  home  to  the  knowledge  of  the  cestui  que  trust  beyond  question  of 
doubt.  There  must  be  no  mistake  or  misapprehension  as  to  the  character  of 
the  adverse  holding  by  either  party.  2  Perry,  Trusts,  §864;  Merriam  v.  Has- 
sam,  14  Allen,  516;  Keaton  v.  McGwier,  24  Ga.  217;  Wellborn  v.  Bogers,  Id. 
658;  Miller  v.  Thornton,  1  Duv.  369. 

*152    *S.  Douglas  and  Jos.  D.  Snoddy,  for  defendant  in  error. 

This  action  was  barred  before  it  was  begun.  Civil  Code,  §  18;  2  Perry, 
Trusts,  §  865;  Howell  v.  HoweU,  15  Wis.  55;  Ashhurst's  App^,  60  Pa.  St 
315b  816;  Evans'  Appeal,  81  Pa.  8t.  301,  302;  Walker  v.  Walker,  16  Serg.  & 
B.  879;  Kane  v.Bloodgood.  7  Johns.  Ch.  91. 

HoBTON,  C.  J.  Action  by  Agnes  H.  Kennedy,  (late  Taylor,)  James 
^V.  Kennedy,  and  six  others,  as  plaintiffs,  against  John  T.  Kennedy, 
as  defendant,  commenced  May  30, 1876,  in  the  district  court  of  Linn 
connty,  to  enforce  a  trust.  At  the  November  term,  1876,  the  court 
overruled  a  demurrer  to  plaintiffs'  petition,  and  upon  proceedings  in 
error  to  this  court  the  ruling  was  affirmed  at  our  July  term,  1878. 
Kennedy  v.  Taylor,  20  Kan.  558.     On  December  25, 1878,  defendant 

1  See,  also,  Doyle  v.  Do^rle.  88  Kan.  721,  7  Fac.  Iiep.615. 

lo  the  absence  of  a  special  statute,  the  time  within  which  a  party  will  be  barred  in  a 
conrt  of  eqaity  fVoro  relief  for  the  non-performance  of  a  trust  depends  upon  the  equi- 
ties of  each  case.  Harris  v.  Mclntyre,  (ill.)  8  N.  E.  Rep.  188;  Taylor  v.  Holmes,  14  Fed. 
Kep.  498.  On  the  other  hand,  where  money  can  be  recovered  in  an  ordinary  action, 
the  statute  of  limitations  is  a  valid  defense.  Newsom  v.  Board,  etc.,  (Ind.)  8  N.  £.  Rep. 
163,  where  plaintiff  sought  to  recover  a  tax  illegally  levied.  The  Qerman-American 
Seminary  v.  Kiefer,  (Mich.)  4  K.  W.  Rep.  636,  where  plaintiff  sought  to  charge  defend- 
ant as  trustee  of  money  had  and  received. 

The  statute  will  run  in  favor  of  the  trustee  of  a  resultant  or  oonstructive  trust  from 
the  time  he  disavows  the  obligations  of  the  trust.  German-American  Seminary  v. 
Kiefer.  (Mich.)  4  N.  W.  Rep.  636;  Otto  v.  Schlapkahl,  (Iowa,)  10  N.  W.  Rep.  651.  And 
it  does  not  begin  to  run  against  a  cestui  que  trust  in  possession  till  ouster,  whether  the 
trust  is  express  or  implied.  Lakin  v.  Sierra  Buttes  6.  M.  Co..  25  Fed.  Rep.  837,  where 
the  trustee  obtained  the  le^al  title  by  a  wrongful  act,  and  it  did  not  appear  that  the  act 
was  specifioally  a  fraud. 
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filed  an  answer,  setting  up,  among  other  defenses,  that  he  obtained 
deeds  to  himself  of  all  the  .lands  in  controyersy  prior  to  1869,  and  al- 
leging plaintiffs'  cause  of  action  was  barred  by  the  statute  before  the 
filing  of  the  petition.  The  case  was  tried  before  the  court  without  a 
jury.  The  court  stated  in  writing  the  conclusions  of  fact  found  sep- 
arately from  the  conclusions  of  law.     The  conclusions  of  fact  are: 

**(!)  That  John  Kennedy  died,  in  the  town  of  Cleves,  Ohio,  on  or  about 
the  seventeenth  day  of  July,  1863,  intestate,  leaving  Alice  Kennedy,  widow 
of  said  John  Kennedy,  and  the  following  named  children :  Sarah  J.  Kennedy, 
since  Sarah  J.  Parker,  who  has  since  died,  leaving  her  husband,  William  Patter, 
and  her  children  by  said  husband,  ( Rilla  A.  Parker,  Horace  Parker,  William 
Parker,  Jr.,  and  Edwin  Parker,^  John  T.  Kennedy,  Agnes  H.  Kennedy,  since 
Taylor  by  marriage,  and  now  Agnes  H.  Kennedy  by  divorce,  Alice  M.  Ken- 
nedy, now  Harrison  by  marriage,  and  James  W.  Kennedy*  iiis  heirs  at  law. 

"(2)  That  there  was  no  administration  on  the  estate  of  the  said  John  Ken- 
nedy, deceased,  but  that  his  said  widow  and  children  took  possession  of  hia 
property  left  by  him  at  his  death,  and  his  business,  and  conducted  the  same 
in  the  name  of  his  said  widow,  Alice  Kennedy,  the  said  business  being 
*158  managed  and  conducted  for  the  most  part  by  the  defendant  *herein, 
John  T.  Kennedy,  up  to  some  time  in  the  year  1866,  at  which  time 
the  property  of  the  said  deceased,  with  the  increase  and  profits  added  thereto, 
amounted  to  S8,800. 

''(8)  That  in  the  years  1866  and  1867  the  defendant.  John  T.  Kennedy,  by 
consent  of  said  widow  and  children,  and  with  the  understanding  that  he  should 
invest  the  said  money  in  lands  and  a  store,  or  other  business  for  said  widow, 
his  mother,  in  the  state  of  Kansas,  received  said  money,  and  invested  the 
same  in  lands,  and  a  saw-miil  and  saw-mill  business,  in  the  state  of  Kansas. 

'*(4)  That  he  (defendant)  first  invested  the  said  moneys  in  lots  5,  6,  and  7 
of  sec.  22,  T.  20^  K.  24,  in  Linn  county,  Kansas,  and  in  the  half  of  the  north 
half  of  K.  W.  4  of  sec.  28,  T.  20,  B.  24,  Linn  county,  Kansas,  and  in  a  saw- 
mill and  business,  in  the  years  1866  and  1867,  and  took  the  title  to  said  lands 
in  his  own  name,  without  the  consent  of  said  widow  and  said  other  children 
of  said  deceased. 

"(5)  That  he  afterwards  sold  and  closed  out  said  saw-mill  business,  and 
sold  and  transferred  a  part  of  said  lands,  and  with  the  proceeds  purchased  and 
improved  other  lands,  of  which  he  is  now  in  possession,  and  the  title  to  which 
he  took  and  now  holds  in  his  own  name,  without  the  consent  of  the  said  widow 
and  other  heirs  of  the  said  John  Kennedy,  deceased,  to- wit:  The  undivided 
half  of  the  north  half  of  the  north-west  quarter  of  sec.  28,  T.  20,  B.  24,  in 
Linn  county,  Kansas,  purchased  by  the  said  defendant  in  1866,  and  the  title 
taken  by  him  in  his  own  name;  also  the  undivided  one-third  of  the  north 
quarter  of  the  north-east  quarter  of  sec.  35,  T.  20,  B.  24,  in  Linn  county  Kan- 
sas, purchased  and  the  title  taken  by  said  defendant  in  his  own  name,  in  the 
year  1869;  also  the  south-west  quarter  of  sec.  84,  T.  20,  B.  24,  in  Linn  county, 
Kansas,  purchased  and  the  title  taken  by  him,  the  defendant,  in  his  own  name, 
in  the  year  1869. 

"(6)  That  the  said  Alice  Kennedy,  widow  of  the  said  John  Kennedy,  de- 
ceased, died  intestate  in  the  year  1875,  March  22d,  in  Linn  county,  Kansas, 
leaving  the  pai*ties  plaintiff  and  defendant  to  this  action  her  lawful  heirs. 

*'(7)  That  the  said  defendant  took  the  deeds  to  all  of  said  lands  in  his  own 
name  from  1866  to  1869  inclusive. 

''(8)  That  Alice  M.  Harrison,  on  her  own  motion,  caused  this  action  to  be 
dismissed  as  to  her  during  the  trial  thereof." 

The  conclusions  of  law  are : 
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"(1)  That  the  defendant»  John  T.  Kennedy,  oommitted  a  fraud  on  the 
♦154  said  Alice  Kennedy,  widow  of  John  Kennedy,  *deceased,  and  on  the 
.  other  children  of  said  John  Kennedy,  deceased,  in  taking  the  title  to 
said  lands  in  his  own  name,  without  their  consent;  (2)  that  plaintifBs*  cause 
of  action  arose  at  the  time  when  the  said  defendant  so  took  the  title  to  said 
lands  in  his  own  name  without  the  consent  of  the  other  heirs  of  John  Ken« 
nedj,  deceased;  (3^  that  the  plaintifCa'  cause  of  action  was  barred  by  the  stat- 
ute of  limitations  oefore  the  commencement  of  this  action;  (4)  that  the  de- 
fendant is  entitled  to  a  judgment  for  his  costs  expended  in  this  action,  against 
tlie  said  plaintiffs." 

Judgment  having  been  entered  for  the  defendant,  the  plaintiffs 
bring  the  case  here  for  review. 

On  the  part  of  the  defendant,  a  motion  has  been  made  and  argued 
to  strike  from  the  record  attached  to  the  petition  in  error  some  thirty 
pages  of  testimony  alleged  to  have  been  inserted  after  the  case  made 
vrsLS  withdrawn  from  the  office  of  the  district  clerk.  In  view  of  the 
result  we  have,  reached,  it  is  unnecessary  for  us  to  pass  upon  the  mo* 
tion.  The  conclusion  of  law,  that  the  plaintiffs'  cause  of  action  was 
l>arred  by  the  statute  of  limitations  before  the  commencement  of  this 
action,  is  fully  sustained  by  the  findings  of  fact,  and  also  by  the  evi- 
dence. We  need  refer  only  to  Main  v.  Payne^  17  Kan.  608.  The 
fraud  of  John  T.  Kennedy  was  consummated  when  be  took  the  title 
to  the  real  estate  in  his  own  name. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


*165        *LxopoLD  SmoN  and  others  v.  Nathan  Stxttbb.^ 

January  Term,  1881. 

1.  Attachment:  Affidavit.  In  an  action  in  which  an  order  of  attachment 
is  obtained,  the  clerk  of  the  court  administers  the  oath  to  the  party  mak- 
ing and  filing  the  affidavit  for  the  order  of  attachment,  and  signs  his 
name  to  the  jurat  as  follows;  **W.  W.  Church,  Clerk," — without  writ>- 
ing  out  or  giving  the  title  to  his  office  in  full,  and  without  putting  the 
seal  of  the  court  to  the  paper.  Beidf  under  the  ciroumstanees  of  the 
case,  that  the  said  failure  of  the  clerk  does  not  render  the  attachment 
void. 

2. :  Bond :  Not  Bequired.  Whete^^  ^^^^  ^^  attachment  is  obtained 

against  a  defendant  who  is  a  iion^j-^s^etit  ot  the  state,  no  attachment 
bond  or  undertaking  is  required,  altv  ^\\  ttve  action  is  commenced  under 
section  230  of  the  Civil  Code,  on  !rWRr^  Vjetote  \t  te  due.  Civil  Code. 
§§  192.  284.  ^  ^tli^ 

Error  from  Atohison  distrioi  arv 
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Action  by  attachment  brought  December  22,  1879,  by  Simon  and 
three  others,  partners  as  Sin^on,  Straass  &  Co.,  against  Stetter,  upon 
an  open  account  alleged  to  be  due  January  15,  1880.  May  20, 1880, 
the  district  court  sustained  defendant's  motion  to  dissolve  the  attach- 
ment, and  made  an  order  accordingly. 

Wm.  McNeill  Clough,  for  plaintiffs  in  error. 

W.  W.  Outhrie,  and  Everest  d  Waggener,  for  defendant  in  error. 

Valentine,  J.  This  is  a  petition  in  error  to  reverse  an  order  of 
the  district  court  dissolving  an  attachment.  The  action  was  com- 
menced in  the  district  court  on  a  certain  claim  before  it  was  due,  and 
the  proceedings  were  intended  to  be  prosecuted  under  the  statutes 
which  authorize  suits  in  attachment,  in  certain  cases,  upon  claims 
before  they  are  due.  Civil  Code,  §  230.  The  grounds  for  the  attach- 
ment in  this  GB.se,  as  set  forth  in  the  plaintiffs*  affidavit,  were  and  are 
as  follows :  ^ 

«156       *"(1)  That  said  defendant,  Nathan  Stetter,  is  a  non-resident  of  the 
state  of  Kansas;  (2)  that  said  defendant  has  sold,  conveyed,  mort- 
gaged, and  disposed  of  his  property,  with  the  fraudulent  intent  to  hinder  and 
delay  his  creditors  in  the  collection  of  their  debts." 

The  jurat  attached  to  the  affidavit  for  the  attachment  reads  as  fol- 
lows :  *'  Subscribed  and  sworn  to  before  me  this  twenty-second  day  of 
December,  1879.     W.  W.  Church,  Clerk." 

No  undertaking  was  ever  given  or  executed  or  filed  in  the  case,  as 
is  provided  for  by  sections  192  and  234  of  the  Civil  Code.  The  order 
of  attachment  was  nevertheless  allowed,  and  issued  and  served.  The 
defendant  afterwards  filed  two  separate  motions  to  dissolve  the  attach- 
ment, setting  forth  therein  various  grounds  therefor^  among  which 
were  that  the  grounds  set  forth  by  the  plaintiffs  in  their  affidavit  for 
the  attachment  were  untrue  and  false;  that  no  sufficient  affidavit  for 
the  attachment  had  been  filed  in  the  case;  and  that  no  undertaking 
had  ever  been  executed  or  filed  as  required  by  the  statute.  These 
motions  were  afterwards  heard  upon  affidavits  and  depositions,  and 
the  court  below  found  in  favor  of  the  defendant,  and  against  the 
plaintiffs,  and  dissolved  the  attachment.  The  court  specially  found 
that  the  defendant  was  not  a  non-resident  of  the  state  of  Kansas, 
but,  on  the  contrary,  that  he  had  been  a  resident  of  the  state  for  more 
than  two  years ;  that  the  defendant  had  not  sold,  conveyed,  mortgaged, 
or  disposed  of  his  property  with  the  fraudulent  intent  to  hinder  or 
delay  his  creditors  in  the  collection  of  their  debts ;  and  that  the  plain- 
tiffs did  not  execute  or  give  any  attachment  bond  or  undertaking. 

The  plaintiffs,  who  are  also  plaintiffs  in  error,  claim  that  the  court 
below  erred  in  finding  that  the  defendant  was  not  a  non-resident,  and 
also  erred  in  finding  that  the  defendant  did  not  dispose  of  any  of  bis 
property  with  the  intent  to  hinder  or  delay  or  defraud  his  creditors; 
and  the  plaintiffs  further  claim  that  there  was  an  affidavit  for  attach- 
ment filed  in  this  case;  and  that  it  was  sufficient ;  and  that  it  was  not 
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necessary  that  any  attachment  bond  or  nndertakiug  should  have 

been  executed  or  filed  in  tbe  oase. 
*157    *The  first  two  qnestions  have  already  been  considered  by  this 

court  in  the  case  of  Keith  y.  Stetter,  anfe,  *100,  and  both  are 
determined  against  the  defendant  in  error,  Stetter.  And  while  the 
writer  of  this  opinion  did  not  agree  with  bis  brethren  in  the  decision 
of  the  first  question,  he  concurs  with  them  in  the  decision  of  the  sec- 
ond. We  shall  therefore  assume,  for  the  purposes  of  this  case,  with- 
out any  discussion  thereof,  that  the  defendant,  N.  Stetter,  was  a  non- 
resident of  the  state  of  Kansas^  and  that  he  did  dispose  of  his  prop- 
erty for  the  purpose  of  hindering,  delaying,  and  defrauding  his  cred* 
itors.  This  leaves  only  two  other  questions  for  us  now  to  conMder. 
The  claim  that  there  was  no  affidavit  filed  or  executed  for  the  pur- 
pose of  obtaining  the  order  of  attachment  is  based  upon  tl^e  ground 
that  the  jurat  attached  thereto  was  fatally  defective.  It  seems  that 
W.  W.  Church,  who  was  the  clerk  of  the  district  court  in  which  said 
affidavit  was  filed,  and  who  administered  the  oath  taken  to  the  affi« 
davit,  and  who  signed  the  jurat  appended  thereto,  merely  signed  his 
name  "W.  W.  Church,  Clerk,"  without  writing  out  or  giving  the  title 
to  his  office  in  full,  and  without  putting  the  seal  of  the  court  to  tbe 
paper.  This,  perhaps,  was  an  irregularity ;  but,  under  the  circum- 
stances of  this  case,  we  cannot  think  that  it  renders  the  attachment 
wholly  and  incurably  void. 

The  affidavit  was  not  a  process  intended  to  be  taken  beyond  the 
cnetody  of  the  clerk  and  judge,  and  there  served;  nor  was  it  a  pro- 
cess at  all;  nor  was  it  intended  to  be  used  at' all,  except  in  the  pres- 
ence of  the  clerk  or  judge.  It  was  a  mere  court  paper.  And  cer- 
tainly the  clerk  could  know  his  own  signature,  and  could  know  tbe 
office  which  he  held,  without  writing  it  out  in  full,  or  without  placing 
the  seal  of  the  court  to  the  paper.  And  the  judge  should  know  the  same 
judicially.  Besides,  the  order  of  attachment  is  not  issued  directly 
upon  the  affidavit.  *  The  order  of  attachment  is  issued  upon  an  order 
of  allowance  granted  by  the  court  or  judge,  (Civil  Code,  §  231,)  and 

this  order  of  allowance  is  granted  after  an  inspection  of  the  affi- 
*158    davit  and  other  papers  in  the  case,  if  the  court  *or  judge  sees 

fit  to  inspect  the  other  papers.  And,  as  we  have  before 
stated,  the  court  or  judge  should  judicially  take  notice  of  who  is  the 
clerk,  and  of  his  signature.  Hence  there  is  no  great  or  overwhelm- 
ing necessity  for  the  clerk  to  describe  himself  or  his  office  very  par- 
ticularly, or  to  place  the  seal  of  the  court  to  the  paper.  Besides, 
other  affidavits  were  afterwards  filed  and  used,  regular  in  all  respects, 
and  amply  supplying  all  that  was  needed  in  the  original  affidavit. 
Under  the  circumstance^,  we  think  the  affidavit  should  be  held  not  to 
be  void,  but  valid  and  sufficient. 

We  do  not  think  that  a  bond  or  undertaking  was  required  in  this 
case.  In  ordinary  cases  of  attachment  a  bond  is  never  required 
where  the  defendant  is  a  non-resident,  whatever  the  grounds  for  the 
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attachment  may  be;  (Civil  Code,  §  192,}  and,  where  the  attaohment 
is  allowed  to  secure  a  claim  not  yet  doe,  the  bond  is  required  only 
"as  in  case  of  an  ordinary  attachment."  Civil  Code,  §  234.  Now, 
as  the  defendant  was  a  non-resident  of  Kansas^  we  do  not  think  that 
any  bond  was  needed  in  this  case.  Of  course,  if  the  defendant  bad 
been  a  resident  of  the  state,  then  a  bond  would  have  been  necessary. 
Civil  Code,  §§  192,  234;  Ballinger  v.  Lantier,  15  Kan.  *608. 

We  do  not  think  that  it  is  necessary  to  say  anything  further  in  this 
case.  The  judgment  and  order  of  the  court  below  will  be  reversed, 
and  cause  remanded,  with  the  order  that  the  attachment  be  sustained, 
and  that  the  motions  to  dissolve  the  same  be  overruled. 

(All  the  justices  concurring.) 


*159  *JoHN  Sboeleb  r.  John  Delfs  and  others. 

January  Term,  1881. 

1.  Judgment:  Justice's  Court:  Bes  Adjudioata.    Where  a  case  Is  tried 

before  a  justice  of  the  peace  without  a  jury*  and  the  plaintiff  introduces 
his  evidence,  and  rests,  and  then  one  of  the  defendants  demurs  to  the  evi* 
dence,  and  the  justice  sustains  the  demurrer,  and  then  renders  Judgment 
against  the  plaintiff,  and  in  favor  of  all  the  defendants,  for  costs,  heldt 
that  such  judgment  is  not  void,  but  is  valid,  and  the  questions  involved 
therein  are  res  adjvMcata, 

2.  :  Srror.    2^one  of  the  evidence  was  preserved  in  said  case,  but 

afterwards  the  plaintiff  took  the  case  to  the  district  court  on  petition  in 
error,  without  taking  any  of  the  evidence  in  the  case;  and  there  not  ap- 
pearing any  ground  for  a  reversal  of  the  judgment,  except  the  entertahi- 
ing  and  sustaining  of  said  demurrer,  and  the  rendering  of  the  Judgment 
in  favor  of  all  the  defendants.—^in  favor  of  those  who  did  not  demur,  as 
well  as  in  favor  of  the  one  who  did, — held^  that  the  Judgment  of  the  jus- 
tice should  have  been  affirmed. 

8.  Error:  Waiver:  Another  Aotion.  While  this  petition  in  error  was 
pending  in  the  district  court,  it  was  shown  that  the  plaintiff  had  com- 
menced another  action  against  the  same  defendants  for  the  same  cause  of 
action,  and  the  district  court,  considering  that  the  plaintiff,  by  the  com- 
mencement of  this  second  suit,  had  waived  all  errors  supposed  to  have 
been  committed  by  the  justice  of  the  peace*  dismissed  the  plaintiff's  peti- 
tion in  error.  JEfeZd,  that  although  there  was  really  no  waiver  of  errors, 
and  that  the  judgment  of  the  justice  of  the  peace  should  have  been  af- 
firmed, still  that  the  district  court  did  not  commit  any  material  error  by 
dismissing  the  plaintiff's  petition  in  error. 

4.  Mortgage :  Nature  and  Enforcement  of  Lf en.  Although  a  stipulsr 
tion  in  a  real-estate  mortgage  may  seem  to  give  the  mortgagee  the  right, 
after  condition  broken,  to  take  possession  of  the  mortgaged  property,  and 
to  take  tlie  rents  and  profits  thereof,  still  such  a  mort^ige  gives  only  a 
lien  upon  the  mortgaged  property  and  the  rents  and  profits,  and  this  lien 
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can  be  enforced  only  by  an  aetlon  brought  in  the  district  court/  th^  same 
as  in  other  cases.  Such  a  stipulation  does  not  ti^nsfer  the  title  to  the 
xents  and  profits  to  the  mortg^ee. .  (    .: 

Eiror  from  Leavenworth  distriet  oonrt. 
Tbe  case  is  stated  in  the  opinion. 
•160     *H.  r.  Oreen,  for  plaintiff  in  error. 
Lucien  Bak^r,  for  defendants  in  error. 

YAiiBNTiNB,  J.  Abont  the  only  material  qnestion  to  be  solved  in 
fthis  ease  is  with  respect  to  the  stipulation  contained  in  the  mortgage 
hereinafter  mentioned.  This  case,  or  the  record  of  the  case,  or,  to 
be  still  more  exact,  the  record  of  the  two  cases  now  presented  to  us, 
is  considerably  mixed  and  confused.  We  have  two  cases  blended  to- 
gether in  one  record,  in  strange  and  wonderful  confusion;  yet  we 
suppose  that  upon  such  a  record  of  two  separate  cases  we  are  ex- 
pected to  make  clear  and  lucid  decisions;  to  make  the  crooked 
straight;  and  to  give  clearness  and  distinctness  to  that  which  is  ob- 
scure and  bewildering.  In  many  oases  it  requires  more  labor  to  un- 
derstand the  record  than  it  does  to  decide  the  questions  of  law  in- 
volved therein,  after  we  have  ascertained  what  the  record  means. 

We  shall  try  to  separate  the  two  cases,  and  to  decide  each  sepa- 
rately. 

1.  The  first  case  was  an  action  commenced  before  a  justice  of  the 
peace  by  John  Seckler  against  John  Delfs,  for  rent  of  certain  real  es- 
tate. Other  persons  were  made  parties  defendant,  whether  rightfully 
or  not  it  is  not  necessary  in  thiis  case  to  determine.  On  the  trial  the 
plaintiff  introduced  his  evidence,  and  rested.  One  of  the  defendants 
(not  Delfs)  then  demurred  to  the  plaintiff's  evidence,  and  the  court 
sustained  the  demurrer.  And  then,  without  the  other  defendants  in- 
terposing any  demurrer  or  making  any  motion,  or  doing  anything 
else,  the  court  rendered  judgment  against  the  plaintiff,  and  in  favor 
of  all  the  defendants,  for  costs.  Whether  this  judgment  was  sus- 
tained by  the  evidence  or  not  we  cannot  tell,  as  none  of  the  evi- 
•161  dence  has  been  preserved.  The  plaintiff  afterwards  *took  this 
case  to  the  district  court  on  petition  in  error.  In  the  distriet 
court  this  case  was  dismissed  on  motion  of  the  defendants  in  error, 
because  of  a  supposed  waiver  of  errors  by  the  plaintiff  in  error.  It 
seems  that  after  said  judgment  of  the  justice  was  rendered  the  plain- 
tiff, for  some  unknown  and  unaccountable  reason,  supposing  it  to  be 
void,  commenced  another  action  in  the  district  court  against  the  same 
parties  for  the  same  subject-matter,  in  which  action  the  plaintiff  of 
course  failed,  tbe  subject-matter  thereof  having  already  been  deter- 
mined, and  the  questions  involved  having  become  res  adjudieata. 
The  supposed  waiver  of  errors  was  founded  upon  the  acts- of  the  plain- 
tiff in  prosecuting  another  action  for  the  same  subject-matter.  Now, 
if  he  had  a  right  to  prosecute  another  action  for  the  same  subject- 
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matter,  aft^r  the  final  determination  of  the  justice  of  the  peace  witfa 
reference  thereto,  we  suppose  that  this  second  prosecution  for  the 
same  thing  would  be  a  waiver  of  errors;  but  clearly  having  no  such 
right,  and  his  second  prosecution  being  futile  and  void,  we  do  not 
think  that  such  a  futile  attempt  could  be  construed  into  such  a  waiver. 
In  other  words,  his  treating  the  justice's  judgment  as  being  absolutely 
void,  a  harmless  nonentity,  a  nullity,  could  not  be  considered  as  a 
willingness  to  treat  it  as  absolutely  vaiidi  as  final  and  conclusive,  un- 
reviewable, unreversible,  and  as  though  all  errors  and  irregularities 
that  might  be  contained  therein  were  to  be  considered  as  right  and 
proper.  We  think  the  court  below  erred  in  considering  that  the  er- 
rors had  been  waived,  and  in  dismissing  the  petition  in  error. 

But  was  the  error  material?  We  think  not.  It  has  never  in  this 
court  been  considered  material  error,  as  against  the  plaintiff,  for  a 
court  to  dismiss  his  action  where  the  judgment  ought  in  fact  to  have 
been  rendered  against  him  upon  the  merits.  £ut,  on  the  contrary, 
such  an  error  has  been  considered  as  immaterial.  Case  v.  Hannahs,  2 
Kan.  *490. 

In  the  present  case  judgment  should  have  been  rendered  against 
the  plaintiff  upon  the  merits;  that  is,  the  judgment  of  (he 
*162  justice  should  have  been  affirmed.  From  anything  *that  we 
can  see,  no  ruling  was  made  by  the  justice  prejudicial  to  the 
substantial  rights  of  the  plaintiff.  The  rulings  of  the  justice  of  which 
the  plaintiff  complains  are — Firsts  entertaining  said  demurrer;  $ec' 
ond,  sustaining  it;  and,  thirds  rendering  judgment  in  favor  of  those 
defendants  who  did  not  demur.  It  can  make  no  difference  whether 
the  demurrer  to  the  plaintiff's  evidence  should  have  been  entertained 
or  not.  The  case  was  submitted  to  the  justice  upon  the  evidence  of 
the  plaintiff  as  a  finality  and  a  conclusion  on  his  part,  unless  the  de- 
fendants should  afterwards  introduce  evidence,  which  they  did  not; 
and,  upon  the  evidence  as  thus  introduced,  the  justice  decided  that 
the  plaintiff  could  not  recover.  It  made  no  difference  whether  this 
decision  was  made  at  the  instance  of  one  or  another  of  the  defendants, 
or  of  all  of  them,  or  whether  it  was  made  upon  the  justice's  own  mo- 
tion. The  justice  heard  all  of  the  plaintiff's  evidence,  and  upon  soch 
evidence  decided  against  him;  and  as  the  evidence  was  not  pre- 
served, the  district  court  could  not  have  held  otherwise  than  that  the 
justice  decided  correctly.  It  will  be  remembered  that  the  case  was 
tried  by  the  justice  alone,  and  without  a  jury. 

The  judgment  of  the  district  court,  on  the  petition  in  error  from 
the  justice  of  the  peace,  will  be  affirmed. 

2.  We  now  come  to  the  second  action.  In  the  first  action  the 
plaintiff  sued  for  rent  due  for  three  months,  September,  October,  aud 
November,  1875.  In  the  second  action  he  sued  for  rent  for  five 
months,  which  included  the  same  months  for  which  rent  was  sued 
for  in  the  first  action,  and  also  for  the  months  of  December,  1875, 
and  January,  1876.    As  to  the  three-QQonths  rent,  he,  of  course,  could 
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cot  reeover,  for  that  bad  been  determined  in  tbe  fixst  action.  But 
could  be  recove^  for  the  otber  two  montbs'  rent  ?  The  property  was 
in  the  actual  possession  of  the  defendant  Delfs,  who  was  a  tenant  of 
the  mortgagor.  The  plaintiff  claims  the  rent  from  sach  tenant  under 
and  as  the  assignee  of  the  mortgagor.     The  defendant  Bond  claims 

the  rent  under  and  as  the  assignee  of  the  mortgagee.  It  is 
*163    therefore  very  important  to  ascertain  the  ^rights  of  tbe  parties 

under  the  mortgage^  and  to  examine  tbe  stipulations  contained 
in  tbe  mortgage.  There  was  a  stipulation  contained  in  the  mortgage 
which  reads :  ^ 

'*Bat  if  said  sums  of  money,  or  any  part  thereof «  or  any  interest  thereon, 
be  not  paid  when  the  same  become  dne»  then,  in  that  case,  the  whole  of  said 
sums  and  interest  shall  by  virtue  of  this  mortgage  immediately  become  due 
and  payable:  or,  if  the  taxes  and  assessments  of  every  nature  which  are  or 
may  be  assessed  or  levied  against  said  lands  and  appurtenances,  or  any 
pATt  thereof,  are  not  paid  at  the  time  when  the  same  are  by  law  made  due 
and  payable,  then  in  like  manner  the  said  notes,  and  tbe  whole  of  said  sums, 
Biiall  immediately  become  due  and  payable;  and  upon  the  forfeiture  of  this 
mortgage,  or  in  case  of  default  of  any  of  the  payments  herein  provided  for, 
the  party  of  the  second  part  shall  be  entitled  to  the  possession  of  the  said 
lands  and  appurtenances,  and  all  the  improvements  thereon,  and  the  rents, 
issues,  and  profits  thereof;  and  the  said  party  of  the  second  part  may  then, 
and  in  any  such  case,  immediately  enter  into  and  upon  the  lands  hereby 
mortgaged,  and  all  the  buildings  and  improvements  thereon,  and  may  remove 
and  put  off  and  from  said  lands,  buildings,  and  improvements  all  and  every 
person  or  persons  whomsoever,  forcibly  if  necessary,  and  may  have,  take,  and 
retain  possession  of  said  lands,  and  the  buildings  and  improvements  thereon, 
and  receive  and  take  the  rents,  issues,  and  profits  thereof ;  and  a  failure  on 
the  part  of  the  said  party  of  the  second  part,  his  representatives  or  Jtssigns,  to 
take  advantage  of  or  to  enter  into  or  upon  said  lands,  buildings,  and  improve- 
ments, for  or  upon  the  happening  of  any  forfeiture  or  forfeitures,  shall  not 
operate  as  a  waiver  thereof,  and  shall  not  preclude  or  bar  him  from  taking 
advantage  thereof,  on  the  happening  of  any  other  forfeiture  or  cause  for  so 
doing." 

The  mortgage  became  due»  and  a  suit  was  brought  thereon  by  Put- 
nam, the  mortgagee,  to  foreclose  the  same;  but  afterwards  he  as- 
signed all  his  right,  title,  and  interest  therein  to  Bond  and  others, 
who  continued  tbe  prosecution.  Tbe  rent  for  tbe  two  montbs  of  De- 
cember, 1875,  and  January,  1876,  had  not  yet  accrued  when  this  suit 
was  brought;  but  there  was  no  order  made  at  any  time  in  the  fore- 
closure suit  with  regard  to  these  rents,  or  to  any  other  rents,  or  as  to 

the  possession  of  the  property.  The  plaintiff  demanded  these 
^164    rents  ^of  the  tenant  immediately  after  they  became  due;  but 

the  tenant  refused  to  pay  them  to  him,  and  finally  paid  them 
to  the  defendant  Bond,  who  was  assignee  of  the  mortgagee.  After- 
wards the  plaintiff  commenced  this  action  for  said  rents  against  the 
tenant  Delfs,  and  Bond  and  Arthur  A.  Mosher.  All  persons  claim- 
ing an  interest  in  the  rents  were  made  parties  defendant.  After- 
wards judgment  was  rendered  in  tbe  foreclosure  case  against  the 
mortgagor,  and  in  favor  of  the  mortgagee,  for  the  full  amount  due  on 

v.  25k— 8 
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the  notes  and  mortgage,  without  giving  any  credit  for  said  rents  paid 
to  the  -assignee  of  the  mortgagee,  and  no  sach  credit  has  ever  yet 
been  made.  Afterwards  judgment  was  rendered  in  the  present  case 
in  faTor  of  the  defendants  and  against  the  plaintiff.  And  this  is  the 
judgment  which  the  plaintiff  in  error,  who  was  also  plaintiff  below, 
seeks  to  have  reversed. 

We  now  come  to  the  'main  question  involved  in  this  case,  to-wit, 
did  the  said  stipulation  in  said  mortgage,  without  any  foreclosure 
and  without  a  receiver  being  appointed,  give  to  the  mortgagee,  or  to 
his  assignee  any  right  to  take  as  his  own  the  rents  and  profits  of  the 
mortgaged  property  ?    We  must  answer  this  question  in  the  negative. 

1.  This  mortgage  was  not  a  chattel  mortgage  in  any  respect;  nor 
was  it  so  treated  or  considered  by  any  of  the  parties;  but,  on  the  con- 
trary, it  was  a  pure  and  simple  real-estate  mortgage. 

2.  Nor  was  the  mortgage  intended  to  be  a  sale  or  conveyance  of 
any  of  the  property  therein  described.  There  was  no  intention  that 
the  mortgage  should  of  itself,  with  or  without  a  violation  of  any  of  its 
terms,  transfer  the  title  to  any  of  the  mortgaged  property,  either  ab- 
solutely or  conditionally,  or  otherwise;  but  on  the  contrary,  it  was  in- 
tended that  the  instrument  should  be  a  mere  mortgage,  a  security,  a 
pledge,  giving  to  the  holder  thereof  only  a  lien  upon  the  mortgaged 
property,  to  be  enforced  just  as  other  real-estate  mortgage  liens 
are  enforced.  A  literal  reading  of  the  foregoing  stipulation  might 
seem  to  make  the  mortgage  mean  more  than  this;  but,  within  the 

light  of  bur  own  statutes  and  the  decisions  of  this  court,  a 
*165     *fair  reading  of  the  stipulation  cannot  make  it  mean  more  than 

we  have  stated.  Gomp.  Laws  1879,  p.  566,  §  1;  Id.  p.  654, 
§  399;  Chick  V.  Willetts,  2  Kan.  ♦SSS;  Waterson  v.  Devoe,  18  Kan. 
233.  In  this  state  a  real-estate  mortgage  conveys  no  estate  or  title, 
in  whatever  form  the  mortgage  may  be  drawn;  it  creates  only  a  lien 
upon  the  mortgaged  property.  And  such  lien  can  be  enforced  only 
by  a  judgment  or  order  of  the  district  court.  A  holder  of  a  real-es- 
tate mortgage  cannot,  even  after  condition  broken,  take  possession  of 
the  mortgaged  property,  or  of  the  rents  or  profits  thereof,  except  by 
consent  of  all  the  parties,  or  by  an  action  in  the  district  court;  and 
he  cannot  realize  upon  his  mortgage  except  by  judgment  of  such 
court.  And  this  is  true,  whatever  the  form  of  the  mortgage  may  be. 
Even  if  it  were  in  form  a  deed  absolute,  still  in  its  nature  and  char- 
acter it  would  be  only  a  mortgage. 

Where  the  mortgaged  property  is  not  a  sufficient  security  for  the 
mortgage  debt,  the  district  court  may  in  some  cases  appoint  a  re- 
ceiver to  take  charge  of  the  mortgaged  property,  and  to  receive  the 
rents  and  profits  thereof,  but  in  no  case  can  the  holder  of  the  mort- 
gage, without  suit,  and  without  the  consent  of  the  mortgagor  or  his 
assignee,  take  possession  of  either  the  real  estate  mortgaged,  or  the 
rents  or  profits  thereof.  In  the  present  case  the  rents  for  the  months 
of  December,  1875,  and'  January,  1876,  belonged  to  the  plaintiff,  and 
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the  tenant  Delfs  onght  to  have  paid  them  to  the  plaintiff,  and  not  to 
Bond,  as  he  did.  Indeed,  if  we  could  otily  reach  the  right  and  jtiB- 
tice  of  this  case,  or  rather  of  the  two  cases  which  we  have  been  con- 
sidering, the  plaintiff  ought  to  be  able  to  recover  the  whole  amount 
for  which  he  sued. 

The  judgment  of  the  district  conrt  in  this  ease  will  therefore  be 
reversed,  and  cause  be  remanded,  with  the  order  that  judgment  be 
rendered  in  favor  of  the  plaintiff,  and  against  the  defendants  Delfs 
and  Bond,  for  the  said  two  months'  rent,  and  for  costs, 

(All  the  juetioes  concurring,) 


^166       *7aoob  Hershfubld  v.  Horaoe  B.  Clafun  &  Co. 

January  Term,  1881. 

1.  Partnership:  Attachment  and  Sale  of  Partnership  Property.  An 
officer  holding  an  order  of  attachment  against  the  property  of  an  individ- 
ual partner  may  levy  such  attachment  on  the  interest  ot  such  partner,  and 
take  the  partnership  property,  or  a  portion  thereof,  into  his  possession, 
and  sell  the  interest  of  the  partner  in  such  property.^ 

2. :  Of&oer:  Damages.    And  where  the  officer  gives  notice  that  he 

will  sell  the  entire  property,  but  does  not  do  so,  but  afterwards  delivers 
the  property  to  a  receiver,  at  the  instance  of  the  complaining  party,  held, 
that  the  officer  does  not,  by  giving  such  notice,  render  himself  or  the 
plaintiff  in  the  attachment  liable  to  an  action  for  damages. 

Error  from  Leavenworth  district  court. 
The  case  is  stated  in  the  opinion. 

E.  StiUinga  and  Thoa.  P.  Fenlon^  for  plaintiff  in  error. 

The  defendants  were  engaged  in  the  perpetration  of  a  tort  against  the  rights 
and  property  of  Hershfiield,  which  would  have  resulted  in  a  liability  for  the 
entire  value  of  his  interest,  when  completed.  Was  the  plaintiff  compelled  to 
wait  till  the  act  was  completed,  and  tal<e  the  chances  of  the  respoDsibility  of 
the  perpetrators  of  the  tort?  or  could  be  not  stop  its  entire  consummation  at 
the  least  possible  loss  and  expense  to  himself,  and  hold  them  for  the  damages 
be  was  compelled  to  sustain  by  being  compelled  to  adopt  the  means  which  he 
did  to  prevent  the  entire  destruction  of  his  interest  in  those  cattle?  The  rule 
of  law  that,  if  one  commit  a  tort  against  the  property  of  another,  the  other 
may  not  leave  the  injury  done  to  his  property  after  notice  and  reasonable  time  to 

^Tbe  individoal  interest  of  a  partner  in  a  partnership  can  be  attached,  gamiahed,  or 
levied  upon.    Note  to  Liverpool,  Brazil^  etc.,  Go.  v.  Agar,  U  Fed.  Bep.  615. 

But  not  if  the  partnership  affalra  are  onsettled.  Brande  v.  Bona,  (Wit.)  28  N.  W. 
Bep.  101,  where,  pending  an  attachment  of  a  partner's  interest  in  the  partnership  prop- 
erty, a  suit  for  an  accounting  between  the  partners  was  brought,  and  the  property  sold 
by  the  reoeiyer  appointed  therein. 

Gamishnient^Priority  of  partnenhip  creditors,  see  FaUam  t.  Abrahams,  tt  Kan. 
*725;  attachment  against  firm  property,  WUliama  t.  Muthenbangh,  Id.  *79e» 
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repair,  so  as  to  result  in  greater  and  still  further  injuries,  and  hold  the 
*167      trespasser.  liable  for  such  increased  damages,  should  in  reason  *apply 

to  this  case.  Kansas  Pac.  B.  Co.  v.  Mlhlman,  17  Xan.  224.  This  pre- 
sents a  case  of  willful  wrong  on  the  part  of  the  defendants,  and  the  plaintiff 
should  recover  his  actual  expenses,  attorney's  fees,  etc.  Hefley  v.  Baker,  19 
Kan.  9;  Titus  v.  Corkins,  21  Kan.  722.  If  the  plaintiff  had  stood  still  tiU 
the  defendants  completed  the  oon version  of  his  property,  he  would,  under 
the  decision  in  Spalding  v.  Black,  22  Kiui.  *55,  have  had  a  right  of  action  far 
one-third  at  least  of  the  value  of  the  property  when  seized  by  the  marshal, 
which  would  be  one-third  of  $38,440.  This  would  not  have  made  him  whole, 
for  the  partnership  debts  would  be  still  outstanding,  and  the  partnership 
property,  which  he  had  a  right  to  have  applied  to  partnership  debts  to  the  ex- 
tent of  a  two-thirds  interest,  represented  by  Steinback's  share,  would  liave 
been  gone.  The  seizure  of  this  property  as  the  sole  property  of  Steinback,  and 
the  proceeding  to  sell  it  as  such,  excluding  the  plaintiff  from  its  care  and  con- 
trol, was  a  wrong  to  him.  Has  he  no  remedy  for  that  wrong?  It  resulted  in 
damages  to  him  which  were  produced  by  the  acts  of  the  defendants,  after  full 
notice  of  his  rights.  Should  he  be  told  that  he  cannot  recover  those  dam- 
ages? The  defendants  did  this  wrong  knowingly.  Shall  he  not  recover  his 
damages,  including  the  expenses  of  asserting  and  maintaining  his  rights? 
These  are  the  questions,  as  we  understand  the  case,  which  the  court  is  called 
upon  to  consider.    Pars.  Partn.  350. 

The  dismissal  of  the  attachment  proceedings  is  conclusive  that  the  defend- 
ants in  error  wrongfully  resorted  thereto.  Behrens  v.  McKenzie,  23  Iowa, 
343.  Nor  was  it  the  duty  of  the  plaintiff  in  error  to  litigate  and  determine 
these  questions,  and  have  compensation  for  those  damages  in  the  equity  case 
in  the  circuit  court.  It  seems  to  be  a  sufficient  answ^er  to  say  that  no  ques- 
tion of  the  kind  was  litigated  or  determined  in  that  court;  but  we  can  also 
say  that,  whatever  the  practice  in  our  state  courts  may  permit  in  such  cases, 
the  rules  and  practice  in  equity  in  the  United  States  courts  do  not  allow  more 
than  that  court  did,  which  was  to  apply  the  partnership  prop^'rty, 
*168      after  paying  tlie  ex*penses  of  the  litigation,  to  the  payment  of  the 

partnership  debt,  and,  if  a  balance  had  been  left,  to  divide  it  between 
the  partners  and  others,  according  to  their  rights.  No  question  of  damages 
could  have  been  tried  or  determined  in  that  case,  and  none  was  tried.  The 
appointment  of  receiver  was  under  the  United  States  court  practice,  but  as  a  de- 
fensive measure,  and  the  only  one  wliich  Hershfleld  could  have  adopted,  and 
was  but  auxiliary  to,  and  a  continuation  of,  the  original  attachment  case. 
Brobst  V.  Brock,  10  Wall.  533;  Buck  v.  Colbath,  3  Wall.  334. 

Win,  McNeill  Clough,  for  defendants  in  error. 

H.  B.  Claflin  &  Ck).  had  a  perfect  right  to  attach  the  cattle,  and  the  United 
States  marshal  to  hold  them,  on  a  writ  of  attachment  properly  issued  against 
Julius  Steinback,  although  Jacob  Hershfleld  was  the  owner  of  an  undivided 
one-third  interest  in  them,  and  although  they  knew  that  he  had  such  interest 
Phillips  V.  Cook,  24  Wend.  889;  Allen  v.  Wells,  22  Pick.  450;  Douglas  v. 
Winslow,  20  Me.  89;  Pierce  v.  Jackson,  6  Mass.  242;  Burgess  v.  Atkins,  5 
Blackf.  337;  Commercial  Bank  v.  Wilkins,  9  Greenl.  28;  Collyer,  Partn.  § 
822,  note  2;  Story,  Partn.  §§  311, 312;  Moore  v.  Sample,  3  Ala.  319;  Reed  v. 
Howard,  2  Metc.'39.  See,  atso,  Birdseye  v.  Ray,  4  Hill ,  161 ;  WaddeU  v.  Cook, 
2  Hill,  47,  and  note  a;  Mersereau  v.  Norton,  15  Johns.  179;  Scrugham  v. 
Carter,  12  Wend.  131;  Morgan  v.  Watmough,  5  Whart.  125. 

As  to  the  dismissal  of  the  attachment  proceedings  by  the  defendants  in  er- 
ror, nothing  appears  in  the  whole  record  showing  that  any  motion  even  was 
ever  made  by  plaintiff  in  error  to  dissolve  the  attachment  on  the  ground  of 
any  statement  in  the  affidavit  being  untrue,  nor  was  any  suob  motion  ever 
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made.  The  case  of  Spalding  v.  Black,  22  Kan.  *55»  expressly  avoids  discuss- 
ing  or  deciding  the  questions  raised  by  plaintiff  in  error;  and  it  therefore  has 
no  application  to  this  case,  except  that  it  admits  that  partnership  property 
may  be  levied  on  to  satisfy  a  debt  against  an  individual  partner  of  the  (inn. 
The  property  In  this  case  was  not  sold  by  the  defendants  in  error,  nor  at  their 
instance  or  request.    It  was  sold  by  a  receiver  appointed  in  a  case  braught  by 

plaintiff  in  error,  and  appointed  on  his  own  motion.  It  seems  that 
*169      the  claim  for  ^damages,  under  such  circumstances,  upon  H.  B.  Claf- 

lin  &  Ck>.,  is  without  precedent. 

Yalentine,  J.  Jacob  Hershfield,  who  is  the  plaintiff  in  error,  and 
who  was  the  plaintiff  below,  and  Julias  Steinback,  owned  1,875  head 
of  cattle.  They  owned  these  cattle  in  the  capacity  of  copartners,  but 
their  ownership  seems  also  to  have  partaken  of  the  nature  of  a  ten* 
ancy  in  common.  Steinback  owned  a  two-tbirds  interest  in  the  prop* 
erty,  and  Hershfield  owned  the  other  one-third  interest,  the  whole  of 
the  partnership  property,  however,  being  subject  first  to  the  payment 
of  the  partnership  debts.  H.  B.  Glafiin  &  Co.,  who  are  the  defendants 
in  error,  and  who  were  the  defendants  below,  cansed  the  United  States 
marshal  for  the  district  of  Kansas  to  levy  an  attachment  upon  these 
cattle  as  the  individual  property  of  Steinback,  and  to  take  the  prop- 
erty into  bis  possession.  Afterwards,  at  the  instance  of  Hershfield, 
the  property  was  delivered  to  a  receiver  appointed  by  the  United 
States  circuit  court  in  a  suit  instituted  by  Hershfield.  Afterwards, 
Hershfield  commenced  this  action  in  the  district  court  of  Leavenworth 
county  against  H.  B.  Glafiin  &  Co.,  for  damages  for  causing  the  seiz- 
ure of  said  cattle  by  the  United  States  marshal.  The  decision  of 
the  court  below  was  against  the  plaintiff,  and  in  favor  of  the  defend- 
ants, and  the  plaintiff  now,  as  plaintiff  in  error  in  this  courts  seeks  a 
reversal  of  that  decision. 

The  only  question  involved  in  this  case,  as  seems  to  be  admitted 
by  the  plaintiff  in  error,  is  whether  an  officer  holding  an  attach- 
ment against  the  property  of  an  individual  partner  can  seize  and 
hold  all  or  any  of  the  specific  property  of  the  firm.  All  the  firm 
property,  however,  in  this  particular  case,  seems  to  have  been  seized 
and  held  by  the  officer.  Mr.  Parsons,  in  his  work  on  Partnership, 
says  that  the  officer  cannot  so  seize  and  hold  the  partnership  property* 
Para.  Fartn.  352-368.     He  seems,  however,  to  found  his  opinion 

more  upon  reason,  and  the  logic  of  the  case,  than  upon  the 
*170     authorities.     It  seems  that  be  thinks  the  officer  *can  seize 

only  the  individual  interest  of  the  partner,  leaving  the  part- 
nership firm  to  continue  in  business,  to  hold  all  the  partnership 
property,  and  to  deal  with  it  as  though  no  writ  of  execution  or  at- 
tachment had  ever  been  issued  or  served.  What  Mr.  Parsons  says, 
however,  relates  more  particularly  to  the  seizure  of  property  on  exe- 
eution,  and  not  to  the  seizure  of  property  on  attachment.  But  we 
should  tbink  that  the  same  rule  will  substantially  apply  in  both  cases. 
Mr.  Freeman,  in  his  work  on  Executions,  says  that  upon  oorreet 
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prinoiptes  the  seizure  of  speoifio  partnership  property  eamii^  be  up- 
held, but  that  the  weight  of  authority  is  nevertheless  otherwise,  and 
that  a  majority  of  the  decisions  seem  to  authorize  the  seizure  of  such 
property.  Freem.  Ex'ns,  p.  404,  §  254;  Id.  p.  169,  §  125.  Mr, 
Herman,  in  his  work  on  Exeootions.  says  that  the  speoifio  property 
of  individual  partners  may  be  seized  and  held ;  and  he  refers  to  a 
large  number  of  decisions  in  support  of  that  proposition.  Herm. 
Ex*ns,  p.  540  et  seq.  §§  856,  357.  Mr.  Wells,  in  his  work  on  Be- 
plevin,  says  that  the  officer  must  seize  the  partnership  property,  but 
can  sell  only  the  partner's  interest;  and  that  the  purchaser  at  the 
sale  will  become  a  quasi  tenant  in  common  with  the  other  partners. 
Wells,  Bepl.  92,  §§  164-167'.  All  the  authorities  seem  to  agree  that 
where  property  is  held  by  tenants  in  common,  the  officer  should 
seize  and  hold  the  property*  arlthougb  the  writ  may  run  against  only 
one  of  the  tenants  in  common. 

We  refer  also  to  the  following  decisions,  holding  that  an  officer 
having  a  writ  against  an  individual  partner  may  seise  and  hold  spe- 
cific property  belonging  to  the  partnership  firm :  Moore  v.  Pennell, 
52  Me.  162;  Buss  v.  Fay,  29  Yt.  381,  386;  Branch  v.  Wiseman,  51 
Ind.  3;  White  v.  Jones,  38  111.  160;  Andrews  v.  Keith,  34  Ala.  727; 
Wiles  V.  Maddoz,  26  Mo.  77.  Also  see  the  authorities  cited  by 
counsel  for  defendants  in  error,  including  Story  and  Collyer  on  Part- 
nership. All  the  authorities  seem  to  agree  that  when  a  partner- 
ship is  dissolved  the  copartners  become  tenants  in  common.     1  Pars. 

Cont.  194. 
*171     *Tbe  weight  of  authority  seems  to  be  that  an  officer  holding 

a  writ  of  execution  or  attachment  against  an  individual  part- 
ner may  levy  upon  his  interest,  and  may  seize  and  hold  partnership 
property,  and  may  sell  the  interest  of  the  individual  partner  in  such 
property.  That,  of  course,  would  dissolve  the  copartnership  so  far 
as  that  property  is  concerned.  And  as  the  sale  of  the  property  must 
dissolve  the  copartnership  to  the  extent  of  that  property,  so  must  the 
seizure  alone  dissolve  it,  or  at  least  suspend  it  to  the  same  extent, 
while  the  officer  holds  the  property  in  his  custody.  Perhaps  it  would 
be  proper  to  say  that  the  mere  seizure  of  the  property  dissolves  the 
copartnership  from  the  time  of  the.  seizure,  on  condition  that  the  prop- 
erty shall  afterwards  be  sold.  This  would  seem  to  be  clear,  if  all  the 
partnership  property  were  seized  by  the  officer;  for  if  all  the  prop- 
erty were  seized  the  partnership  could  not  continue  its  business  while 
the  officer  held  the  property.  And  the  same  result  would  naturally 
follow  if  the  greater  portion  of  the  partnership  property  should  be 
seized  by  the  officer.  And  where  the  partner  against  whom  the 
execution  or  attachment  is  issued  owns  the  larger  interest  in  the 
partnership,  and  where  it  would  require  the  ^eater  portion  of  the 
property  to  satisfy  the  writ,  it  would  seem  to  be  the  duty  of  the  of- 
ficer to  levy  upon  the  greater  portion  of  the  property;  that  is,  to  levy 
upon  the  entire  interest  of  the  partner  against  whom  the  exeontiaQ 
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or  iattachment  was  issaed,  and  to  take  the  entire  property  of  the  firm 
into  his  possession. 

In  the  piresent  case  the  judgment  debtor,  Steinback»  owned  a  two- 
thirds  interest  in  the  copartnership,  and  the  present  plaintiff  owned 
only  a  one-third  interest;  and,  so  far  as  is  shown,  these  cattle  con- 
stituted all  the  property  of  the  copartnership.  We  think  that  the 
marsljal  had  the  right  to  levy  upon  Steinback's  interest,  and  to  take 
all  the  cattle  into  bis  possession;  and  after  seizing  them  he  had  a 
right  to  sell  Steinback's  interest  therein.  He,  however,  gave  notice 
thai  he  would  sell  the  entire  property ;  but  as  he  did  not  in  fact  sell 
ainy  of  the  property,  and  as  it  was  afterwards  all  put  into  the 
*172  hands  of  a  receiver,  at  Hershfield's  instance,  we  do  not  ^think 
that  by  giving  such  notice  the  marshal  committed  any  sub* 
stantial  injury  to  or  against  Hershfield's  rights  for  which  Hershfield 
can  recover  damages  against  either  the  marshal  or  the  plaintiff  in  the 
attachment.  The  present  suit  is  against  the  plaintiff  in  the  attach* 
ment.     The  marshal  was  not  made  a  party  thereto. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


P.  L.  HuBBABD  and  others  v.  Missouri  YaUiBY  Life  Ins.  Go« 

January  Term,  1881. 

•1.  Limitations :  Note  and  Mortgage.  Where  a  note  and  mortgage  become 
due,  and  more  than  five  years  are  allowed  to  elapse  thereafter  before  any 
payment  is  made  thereon,  and  nothing  else  is  done  to  stop  or  prevent  the 
running  of  the  statute  of  limitations,  such  note  and  mortgage  will  be 
barred  by  the  five-year  statute  of  limitations. 

2. •    And  in  such  case  it  can  make  no  difference  that,  at  the  time  the 

note  and  mortgage  became  due,  the  payor  thereof  had  a  claim  against  the 
holder  of  the  note  and  mortgage,  which  the  payor  contended  should  be  al- 
lowed and  U3ed  as  a  payment  on  the  note  and  mortgage,  and  which  claim 
he  might  have  used  as  a  set-off  if  he  had  been  sued  on  the  note  and  mort- 
gage, when  the  holder  of  the  note  and  mortgage  did  not  in  fact  recognize 
ttke  claim. 

8.  :  Bevivor  of  Debt.    Where  a  note  and  mortgage  have  become 

barred  by  the  statute  of  limitations,  the  payee  thereof  may  revive  the 
debt  by  part  payment  or  otherwise,  as  against  himself,  but  he  cannot  re- 
vive the  note  and  mortgage  as  against  a  third  person  to  whom  he  has  sold 
and  conveyed  the  mortgaged  property. 

Error  from  Atchison  district  court. 

Action  brought  by  the  Missouri  Valley  Life  Insurance  Company 
against  Price  and  others,  on  a  note  and  a  mortgage.  Trial  by  the 
court,  January  16,  1880,  and  judgment  for  the  plaintiff.  The  de- 
fendants Hubbard  and  wife  bring  the  case  here. 
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*178     *P.  L.  Hubbard,  Smith  d  Scioman,  and  W.  C.  Webb,  for  plain- 
ti£fB  in  error. 
T.  A,  Hurd,  for  defendant  in  error. 

Valentinb,  J.  This  was  an  action  on  a  promisBory  note  and 
mortgage.  The  defendants,  P.  L.  Hubbard  and  Ellen  B.  Habbard, 
pleaded  the  statute  of  limitations,  and  whether  that  statute  bars  the 
action  or  not  is  the  principal  question  in  the  case.  The  facts  of  the 
ease,  so  far  as  they  affect  this  question,  are  substantially  as  follows: 

On  or  about  the  first  day  of  October,  1869,  John  M.  Price  pnrchased 
of  the  Missouri  Valley  Life  Insurance  Company  ten  thousand  dollars 
worth  of  stock  in  that  company,  for  which  he  was  to  pay  $1,500  in 
cash,  and  to  give  his  note  for  |8,500.  An  arrangement,  however,  was 
made  that  the  company  should  loan  him  the  $1,500,  which  he  was  to 
pay  in  cash,  and  that  he  should  give  his  note  and  mortgage  for  that 
amount  also.  Price  therefore  gave  his  note  and  mortgage  for  $1,500, 
which  note  was  dated  October  1, 1869,  due  in  one  year,  with  interest 
at  the  rate  of  twelve  per  cent,  per  annum,  payable  semi-ftnnually. 
This  is  the  note  and  mortgage  upon  which  this  action  was  broaght. 
Price  also  at  the  same  time  gave  his  note  for  $8,500.  But  on  April 
19, 1870,  this  last-mentioned  note  was  canceled,  and  a  new  note  and 
mortgage  were  executed  in  lieu  thereof.  '  The  new  note  and  mortgage 
were  for  $8,500,  dated  April  19, 1870,  due  in  three  years,  with  inter- 
est at  the  rate  of  twelve  per  cent,  per  annum.  There  was  a  misunder- 
standing with  reference  to  this  note  and  mortgage.  The  note  and 
mortgage  were  given  not  only  for  the  purpose  above  stated,  bnt  also 
for  the  purpose  of  helping  to  create  available  assets  for  the  insurance 
company ;  and  Price  understood  that  he  was  not  only  not  to  pay  in- 
terest on  this  note  and  mortgage,  but  that  the  company  should  pay 
him  interest  thereon  for  the  use  of  the  same  at  the  rate  of  twelve  per 
cent,  per  annum .  Upon  this  point  the  court  below  found  in  fa- 
*  174  vor *  of  Price.  McKay,  the  president  of  the  company,  and  with 
whom  Price  did  the  business,  understood  the  arrangement 
differently.  He  understood  that  he  merely  informed  Price  that  the 
company  would  declare  a  dividend  to  each  stockholder  who  gave  sach 
a  note  and  mortgage  as  Price  gave,  amounting  to  12  per  cent,  per  an- 
num on  such  note  and  mortgage,  and  then  that  the  parties  should  let 
the  dividend  and  the  interest  offset  each  other.  The  directors  of  the 
company  claimed  and  declared  that  McKay  had  no  authority  to  agree 
that  the  company  should  do  any  such  thing  as  Price  understood  that 
he  did,  and  they  never  ratified  or  confirmed  McKay's  agreement  as 
Price  understood  it.  Price  paid  the  interest  on  the  $1,500  note  and 
mortgage,  as  the  same  became  due,  up  to  April  1,  1872,  (paying  the 
same  in  cash,)  and  the  payment  of  April  1, 1872,  was  the  last  pay- 
ment he  ever  made  in  cash  on  the  note  and  mortgage,  and  the  last 
payment  made  in  any  manner  until  after  the  note  and  mortgage  are 
supposed  to  have  been  barred.    After  the  $8,500  note  and  mortgage 
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became  due  (some  time  in  1878  or  1874)  they  were  returned  to  Price 
and  eanoeled,  and  Price  surrendered  to  the  company  a  corresponding 
amount  of  the  capital  stock  of  the  company,  which  was  also  canceled. 
Price,  at  that  time  and  afterwards,  claimed  that  the  company  owed 
him  said  twelve  percent,  interest  on  said  $8,500 note  and  mortgage, 
and  also  claimed  that  the  company  owed  him  for  services.  The  com- 
pany, however,  did  not  recognize  these  claims  of  Price,  although  it 
seemed  to  assent  that  something  might  be  due  him  for  interest  and 
services.  On  May  16, 1877,  a  settlement  was  finally  bad  between 
Price  and  the  company,  and  the  terms  of  such  settlement  are  as  fol- 
lows : 

"Leavenwoeth*  Kan.,  May  16,  1877. 
'^  Memorandum  of  settlement  this  day  made  between  John  M.  Price,  of  At- 
chison, Kansas,  and  the  Missouri  Valley  Life  Insurance  Company,  of  Leaven- 
worth, Kansas.    The  said  John  M.  Price  is  to  be  credited  seven  hundred  and 
sixty-five  dollars  on  his  note  of  fifteen  hundred  dollars,  dated  October  1, 1869, 
and  secured  by  mortgage.    The  above  credit  is  to  be  made  as  of  the 
*175     nineteenth  dav  of  April,  1873,  leaving  a  ^balance  due  on  principal  and 
interest,  April  1,  1877,  81,354.20.    The  above  credit  of  $765  in  full 
payment  of  all  indebtedness  of  said  company  to  said  John  M.  Price  for  serv- 
ices or  otherwise. 

[Signed]  "B.  M.  Swan,  President. 

"John  M.  Price." 

It  will  be  seen  that  no  payment  was  made  on  the  $1,500  note  and 
mortgage  (the  instruments  sued  on  in  this  action)  from  April  1, 1872, 
until  May  16,  1877.  This  was  more  than  five  years.  The  note  and 
mortgage  were  therefore  absolntely  barred  by  the  five-year  statute  of 
limitations  when  this  last  payment  was  made.  Civil  Code,  §  18,  sub. 
1.  This  case  will  therefore  come  within  the  decision  of  this  court 
made  in  the  case  of  Scbmocker  v.  Sibert,  18  Kan.  105,  110,  111; 
that  iS|  Price  gave  a  note,  and  to  secure  its  payment  executed  a  mort- 
gage on  certain  real  estate.  He  then  conveyed  the  real  estate  to 
Hubbard.  The  note  and  mortgage  became  due,  and  several  payments 
of  interest  were  made  thereon ;  but  after  that  payment  of  the  interest 
which  was  made  on  April  1,  1872,  was  made,  more  than  five  years 
elapsed  before  any  other  payment  was  made  thereon.  The  note  and 
mortgage,  therefore,  by  this  lapse  of  time,  without  anything  being 
done  in  the  mean  time  to  keep  them  alive,  became  absolutely  barred 
by  the  five-year  statute  of  limitations.  Price  then,  by  a  payment 
thereon,  and  by  an  acknowledgment  in  writing  of  an  existing  liability 
thereon,  revived  the  note  and  mortgage  as  against  himself;  but  he 
did  not  and  could  not  revive  them  as  against  Hubbard.  As  against 
Habbard,  they  still  remained  barred. 

The  mere  fact  that  Price,  at  the  time  and  before  and  after  the 
note  and  mortgage  became  barred,  had  a  valid  claim  against  the  in- 
surance company  for  $765,  which  he  contended  should  have  been  used 
as  a  payment  on  the  note  and  mortgage,  and  which  claim  he  could 
have  used  as  a  set-off  to  the  note  and  mortgage  if  he  had  been  sued 
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thereon,  cannot  make  any  difference  with  regard  to  the  m/miDg  of 
the  statute  of  limitations.     The  claim  was  not  in  fact  used  as  a  pay- 
ment  on  the  note  and  mortgage  until  after  the  note  and  mort- 
*176    gage  were  *barred.     And  it  does  not  seem  that  there  was  any 
mutual  understanding  between  the  parties  that  it  should  be  so 
used.     The  court  below  does  not  find  that  there  was  any  such  mut- 
ual understanding,   nor,  indeed,  that  there  was  any  understanding 
that  anything  but  a  real  payment  of  cash  should  be  considered  as  a 
payment  on  the  note  and  mortgage.     And  there  is  no  positive  or  af- 
firmative showing  anywhere  in  the  record  that  the  insurance  com- 
pany ever  recognized  the  claim  of  Price  until  after  the  note  and 
mortgage  were  barred,  and  probably  it  never  did  so  recognize  it  until 
after  that  time.     There  was  a  misunderstanding  about  it.    Although 
the  $8,500  note  and  mortgage,  drawing  interest  at  the  rate  of  12  per 
cent,  per  annum,  were  executed  on  April  19,  1870,  and  altbongh 
Price,  according  to  his  understanding,  should  have  received  interest 
on  such  note  and  mortgage  from  that  time  at  the  rate  of  12  per  ceni 
per  annum,  yet  he  did  not  receive  such  interest,  nor  have  the.  amount 
of  the  same  credited  on  the  $1,500  note  and  mortgage  now  sued  on; 
but  he  continued  to  pay  the  interest  in  cash  on  said  $1^500  note  and 
mortgage  up  to  April  J,  1872.     This  shows  that  there  was  no  mutual 
understanding  that  any  claim  of  Price  for  interest,  pr  any  claim  for 
anything  else,  was  to  be  credited  upon  the  $1,500  note  and  mortgage, 
as  a  payment  or  part  payment  thereon  of  either  principal  or  interest. 
The  judgment  of  the  court  below,  so  far  as  it  affects  the  plaintiffs 
in  error,  P.  L.  Hubbard  and  Ellen  B..  Hubbard,  will  be  reversed,  and 
judgment  will  be  rendered  in  their  favor  for  costs.     In  other  respects 
the  judgment  of  the  court  below  will  not  be  disturbed.  - 

Bbbwer,  J.,  concurring. 

HoRTON,  G.  J.,  not  sitting,  having  been  of  counsel  in  the  court  below. 


*177    *IsoMyBNABLB  and  others  v.  Ebbkbzbb  Baptist  Ghubch  or 

THB  City  of  Atchison. 

January  Term,  1881. 

1.  Supreme  Conrt:  Question  not  Oonsidered.  This  action  was  begaa 
on  Sunday,  but  the  defendant,  without  ever  raising  any  question  or  mak- 
ing any  objection  concerning  the  irregular  commencement  of  the  action, 
voluntarily  appeared  in  the  ctiae,  filed  an  answer  setting  forth  varioQs  de- 
fenses, went  to  trial  upon  the  merits  of  the  case,  introduced  evidence, 
made  a  motion  for  a  new  trial,  and  then  brought  the  case  to  the  supreme 
court  on  petition  in  error,  and  then,  for  tlie  first  time,  and  in  the  supreme 


eoart,  raised  sucb  quMtlon,  and  made  Bacb  objection.  Seld,  that  the 
objection  cornea  too  late;  that  tbe  defendant  efaould  have  raised  the  ques- 
tion and  made  the  objection  In  the  diatrict  court,  and  before  answering 
to  the  merits. 

a,  Bdliglous  Corporations:  Trustees;  Title  to  Property.  Where  prop, 
erty  is  conveyed  to  the  five  truateea  (giving  their  names)  of  an  unineor- 
poraled  Baptist  church,  and  to  their  successors  In  trust  for  the  use  and 
benefit  of  tbe  church;  and  afterwards  the  church  changes  its  name,  and 
again  electa  its  trustees,  re-electing  only  two  of  the  origidal  trusteea.  and 
electing  three  new  ones;  and  afterwards  the  church  consolidates  with 
another  Baptist  churcti  under  a  new  name;  and  the  consolidated  church 
then  elects  an  entirely  new  set  of  trustees  in  place  of  the  former  ones; 
and  the  consolidated  church  then  takea  possession  of  the  property  con- 
veyed to  said  original  trustees;  and  all  the  foregoing  Is  done  in  atrlct 
oompliance  with  and  in  exact  conformityto  the  rules,  regulations,  usages, 
customs,  and  polity  of  the  Baptist  denomination ;  and  afterwards  the  con- 
solidated church  attempts  in  good  faith  to  incorporate  under  the  laws  of 
EiinBas,  and  becomes  at  least  a  corporation  de  facto;  and  afterwards  the 
second  set  of  trustees  above  mentioned,  with  a  very  few  others,  in  viola- 
tion of  the  rules  and  regulations  of  the  Baptist  denomination,  secede 
from  the  consolidated  church,  and  the  second  set  of  trustees  then  daim 
to  own  and  have  the  right  to  control  the  property  conveyed  to  the  original 
trustees;  Mid,  that,  as  between  the  second  set  of  trustees  and  the  conaol* 
idated  church,  the  conaolidated  church  is  entitled  to  the  property. 

8.  .  The  rules  and  regulations  of  a  church  are,  so  far  as  church  mat- 
ters are  concerned,  a  part  of  the  law  governing  the  members  of  such 
church,  unless  such  rules  and  regulations  are  clearly  illegal. 

Error  from  Atobiaon  district,  court. 

Action  brought  by  the  Ebenezer  Baptist  Chnroh,  of  tbe  oity  of  At- 

ehiBon,  agdinBt  Venable  and  five  others,  to  qniet  the  title  to 

*17S     the  Bonth  one  hundred  feet  of  lotB  8  and  9,  in  block  *£,  in  tbe 

eit;  aforesaid.     Trial  at  the  Febraary  term,  1879,  of  the  diB'- 

triet  oonrt,  and  jodf^ment  for  the  plaintiff.     The  defendants  bring  the 

oaae  here. 

H.  M.  Jackgon,  for  plaintiffs  in  error. 
Evere$t  A  Waggener,  for  defendant  in  error. 

Valektine,  J.  ThiB  action  was  began  on  Sunday ;  bat  the  defend- 
ants, without  ever  raising  any  question  or  making  any  objection  con* 
oerning  the  irregular  oommencement  of  tbe  action,  voluntarily  ap- 
peared in  the  case,  filed  answers  setting  forth  varioua  defenseB,  went 
to  trial  apon  tbe  merits  of  the  case,  introduced  «ndeace,  made  a  mo- 
tion for  a  new  trial,  and  then  brougl^^  tbe  oaee  to  this  court  on  peti- 
tion in  error,  and  then,  for  the  fir^^  time  ^^^  ^^  ^^^°  oonit,  raised 
Buob  question  and  made  euoh  obje(*|'  N4«  \,b\n\L  the^  are  loo  late. 

They  should  have  raised  the  queaV  -  ^'l*'  -.ft.  maie  *i^e  objeclion  in  tba 
district  court,  and  before  answerj-  ^-^^  *  vv6  TfiW^^^- 

2.  Th8Controverayintbi8caaeiJ*-lv^-^'^  iMfefto'^ift'^^^Vot'^f**'™ 
cburoh  property.  Both  parties  ^  3  r.0<^.-^ \\„ ot  fA  \^vA  V> baia 
the  right  to  hold  and  control  i(    ^\\  (>*'  ^0  °  ^\  vm  i*-    "^^^  ^^*^*' 

\  "  ■ 
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tiffs  in  error,  who  were  defendants  below,  claim  to  own  the  property 
as  the  trustees  of  the  First  Colored  Baptist  Ghuroh  of  Atchison,  Kan- 
sas. The  defendant  in  error,  which  was  the  plaintiff  below,  theEbe- 
nezer  Baptist  Church  of  Atchison,  Kansas,  claims  to  own  the  property 
as  the  successor  of  the  First  Colored  Baptist  Chnrch  of  Atchison, 
Kansas,  also  as  the  successor  of  the  Colored  Baptist  Church  of  that 
place,  and  also  as  the  successor  of  the  Calvary  Baptist  Church  of  that 
place,  provided  tbe  Calvary  Baptist  Church  ever  had  any  interest  in 
the  property.  The  second  point  made  by  the  plaintiffs  in  error  is 
that  the  defendant  in  error,  the  Ebenezer  Baptist  Church,  has  never 
been  duly  incorporated.  Now,  while  we  think  that  it  has 
*179  been  sufficiently  incorporated  to  become  at  least  a  corpo*ra« 
tion  de  facto,  yet  what  difference  does  it  make  whether  it  is  a 
corporation  or  not  ?  Hamblett  v.  Bennett,  6  Allen,  140 ;  Hubbard  v. 
German  Catholic  Congregation,  34  Iowa,  31.  Neither  the  plaintiffs 
in  error,  nor  the  Colored  Baptist  Church,  nor  the  First  Colored  Bap- 
tist Church,  nor  the  Calvary  Baptist  Church,  has  ever  been  incorpo- 
rated, and  the  property  in  controversy  was  never  conveyed  to  the 
plaintiffs  in  error,  but  was  conveyed  as  hereafter  stated.  Besides, 
this  being  an  equitable  action,  the  court  will  look  to  the  substance 
of  things,  and  not  to  mere  forms.  The  facts  of  this  case  are  sub- 
stantially as  follows : 

The  property  in  controversy  was  conveyed  to  .five  persons,  their 
names  being  given,  as  trustees  of  tbe  Colored  Baptist  Church,  and  to 
their  successors.  Two  of  these  persons  (less  than  a  majority)  are 
now  plaintiffs  in  error,  and  the  other  three  (a  majority)  are  probably 
and  presumably  members  of  the  Ebenezer  Baptist  Chnrch,  and  there- 
fore on  the  side  of  the  defendant  in  error.  It  will  also  be  noticed 
that  tbe  property  in  controversy  was  conveyed  in  trust  for  the  use  of 
the  Colored  Baptist  Church,  and  not  in  trust  for  the  use  of  the  First 
Colored  Baptist  Church.  Afterwards,  however,  the  name  of  the  Col- 
ored Baptist  Church  was  changed  to  the  First  Colored  Baptist  Church, 
and  the  First  Colored  Baptist  Church  was  of  course  the  legitimate 
successor  of  tbe  Colored  Baptist  Church.  Indeed,  the  two  churches 
were  the  same  church.  At  one  time  (but  when,  the  record  does  not 
show)  the  church  was  also  known  by  the  name  of  the  Calvary  Baptist 
Church.  Afterwards  the  First  Colored  Baptist  Church  elected  its 
trustees  and  other  officers ;  re-electing  two  of  the  trustees  to  whom  the 
property  had  previously  been  conveyed,  and  failing  to  re-elect  the  other 
three.  Three  new  men  were  elected  in  their  places.  These  five  trus- 
tees elected  at  this  election  by  the  First  Colored  Baptist  Church  are  now 
the  plaintiffs  in  error,  and  are  now  claiming  the  property  in  controversy 
solely  by  virtue  of  such  election,  and  solely  as  trustees  of  the  First  Col- 
ored Baptist  Church.  At  the  time  of  this  election  there  was  an- 
*  180  other  church  in  Atchison  composed  of  colored  people,  called  *the 
'*  Second  Colored  Baptist  Ch  urch. "  Both  of  these  churches,  and 
the  members  thereof,  were  believers  in  and  followers  of  the  faith,  doc- 
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trines,  tenets,  and  prineiples  of  the  Baptist  denomination.  After- 
wards, and  on  March  29,  1877,  these  two  ohurches  were  united  and 
consolidated  into  one  church  under  the  name  of  the  "Ebenezer  Bap- 
tist Church."  At  the  time  of  the  consolidation,  each  of  the  two 
churcbes  authorized  its  trustees  to  execute  deeds  of  conveyance  to  the 
consolidated  church  for  the  property  which  each  held  respectively. 
The  consolidated  church  then  elected  trustees  and  other  officers  in 
the  place  of  and  as  the  successors  of  the  trustees  and  other  officers  of 
the  two  previously  existing  churches,  and  the  two  previously  existing 
churches  then  ceased  to  exist.  The  consolidated  church  then  took 
possession  of  all  the  property  of  the  previously  existing  churches,  and 
especially  of  the  property  now  in  controversy.  At  the  time  of  the 
consolidation  the  First  Colored  Baptist  Church  was  composed  of  about 
ninety  members,  about  eighty  of  whom  were  present,  participating  in 
all  the  proceedings,  and  agreeing  to  all  that  was  done.  All  the  fore- 
going was  done  in  strict  compliance  with  and  in  exact  conformity  to 
the  rales,  regulations,  usages,  customs,  and  polity  of  the  Baptist  de- 
nomination, and  by  such  rules,  regulations,  usages,  customs,  and 
polity  all  the  property  belonging  to  the  two  churches,  including  the 
property  in  controversy,  became  the  property  of  the  consolidated 
church.  Afterwards  the  consolidated  church  attempted  in  good  faith 
to  incorporate  itself  under  the  laws  of  Kansas;  and,  although  there 
may  have  been  some  irregularities  in  its  organization,  still  we  think 
that  the  organization  was  so  nearly  correct  that,  by  subsequently  and 
in  good  faith  acting  under  it,  as  the  intended  corporation  afterwards 
did,  the  organization  has  become  at  least  a  corporation  de  facto.  And , 
if  it  has  become  a  corporation  d€  facto^  then  the  plaintiffs  in  error 
cannot  raise  the  question  of  the  validity  of  its  organization  in  this 
collateral  manner.  Afterwards  the  plaintiffs  in  error,  with  from  seven 
to  ten  others,  in  violation  of  the  rules  and  regulations  of  the  Baptist 

denomination,  withdrew  and  seceded  from  the  consolidated 
*181    church,  and  they,  *the  plaintiffs  in  error,  took  possession  of 

the  church  building,  (the  property  How  in  controversy,)  and 
claimed  to  own  it,  and  to  have  the  right  to  hold  and  control  it  as  the 
trustees  of  the  First  Colored  Baptist  Church.  The  Ebenezer  Baptist 
Church  then  commenced  this  action  against  them  to  quiet  its  title  to 
the  property,  and  to  restrain  them  (the  plaintiffs  in  error,  defendants 
below)  from  ever  interfering  with  its  use  of  the  property.  The  court 
below  found  in  favor  of  the  plaintiff  below,  (the  Ebenezer  Baptist 
Church,)  and  rendered  judgment  accordingly,  and  we  think  correctly. 
3.  The  plaintiffs  in  error  claim,  as  a  third  point,  that  the  court 
below  substituted  the  rules  and  regulations  of  the  Baptist  church  for 
the  statutes  of  Kansas  relating  to  trusts  and  conveyances.  Now,  the 
coart  below  did  not  do  any  such  thing.  It  is  true  that  the  court  below 
beld  that  the  acts  of  the  First  and  Second  Colored  Baptist  churches 
and  the  Ebenezer  Baptist  Church  had,  in  accordance  with  the  rules 
and  regulations  of  the  Baptist  denomination,  determined  where  the 
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property  should  go,  and  who  should  have  the  control  thereof;  bni 
this  action  of  these  churches  was  not  in  violation  or  contravention  of 
any  statute  or  law  of  Kansas.  Besides,  the  plaintiffs  in  etror  do  not 
claim  to  control  the  property  as  the  trustees  of  the  Colored  Baptist 
Church,  to  which  the  property  was  originally  conveyed;  and  they 
could  not  if  they  would,  for  such  church  no  longer  has  any  existence, 
and  those  trustees  have  long  ago  been  superseded  by  others.  Bat, 
even  if  those  original  trustees  were  still  in  existence  as  trustees,  it 
would  not  help  the  plaintiffs  in  error,  for  only  a  minority  of  such 
trustees  is  with  the  plaintiffs  in  error.  The  plaintiffs  in  error  really 
claim  to  control  the  property  as  the  trustees  of  the  First  Colored 
Baptist  Church.  But  that  church  has  also  ceased  to  exist,  and  its 
trustees  have  been  superseded  by  others.  That  church  has  been 
merged  in  the  Ebenezer  Baptist  Church,  and  ail  the  property  that 
belonged  to  the  f6rmer  church  now  belongs  to  the  latter;  and  ail  this 
follows  in  exact  accordance  with  the  rules  and  regulations  of  the  Bap- 
tist  denomination,  to  which  all  the  parties  belong.  The  rules 
*182  and  regulations  of  *a  church  are,  so  far  as  church  matters  are 
concerned,  a  part  of  the  law  governing  the  members  of  such 
church.  A  person  who  voluntarily  joins  a  church,  and  tacitly  at 
least  agrees  to  be  bound  by  all  the  rules  and  regulations  of  saeh 
church,  cannot  afterwards  be  allowed  to  wholly  ignore  and  disregard 
such  rules  and  regulations.  As  to  all  matters  pertaining  to  the 
church,  he  is  clearly  bound  by  the  rules  and  regulations  of  the  ohurcb, 
unless  the  same  are  clearly  illegal. 

It  is  not  necessary  for  us  to  decide  precisely  what  title  the  defend* 
ant  in  error  has  to  the  property  in  controversy;  bat,  whatever  title 
it  may  have,  we  think  its  title  is  better  than  that  of  the  plaintiffs 
in  error,  and  hence  it  follows  that  the  judgment  of  the  court  below 
is  correct,  and  it  will  be  afSrmed. 

(All  the  justices  concurring.) 


State  ov  Kansas  v.  Hugo  IfiHR, 
January  Term,  1881. 

1.  Homicide :  Malice.    In  a  criminal  prosecution  for  murder  in  the  first  de- 

gree, the  trial  court  refused  to  give  to  the  Jury  the  following  iDStroction: 
''The  jury  are  further  instructed  that  the  fact  alone,  by  itself,  that  the 
deceased  was  killed  by  defendant,  is  not  sufficient  to  establish  a  malicious 
intent.''  Held  that,  while  in  many  cases  the  above  instruction  would  be 
good  law,  in  the  present  case,  for  reasons  given  in  the  opinion,  tbe  in- 
struction would  be  misleading  and  erroneous,  and  therefore  that  the  trial 
court  did  not  err  in  refusing  to  give  it. 

2.  :  Insanity.    In  such  criminal  prosecution,  where  the  trial  court 

gave  ample  instructions  to  the  jury  with  regard  to  insanity  and  disease  of 
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the  mind,  without,  however,  mentionioff  any  speciilc  druff  or  liquor  as  a 
ca^use  for  the  same,  Tield,  nevertheless,  that  the  trial  court  did  not  err  in 
refusing  to  give  an  instruction  refening  to  morphine  as  a  cause  for  such 
supposed  insanity  or  disease  of  the  mind. 

8.  :  Instruction.    And  further  held,  in  such  case,  that  the  trial  court 

did  not  err  in  refusing  to  give  any  instructions  referring  to  insanity 
wliere  such  instructions  were  substantially  given  in  other  instructions. 

^183  *4.  Insanity ;  Instruction.  And  wliere  the  defendant  in  a  criminal 
case  asked  the  court  to  instruct  the  jury  that,  "in  order  to  entitle  the 
defendant  to  an  acquittal,  he  is  required  only  to  raise  a  reasonable  doubt 
as  to  his  sanity,"  and  the  court  modified  the  instruction,  and  gave  it  as 
follows:  "In  order  to  entitle  the  defendant  to  an  acquittal,  he  is  required 
only,  by  evidence,  to  establish  a  reasonable  doubt  as  to  bis  sanity;"  Tield, 
that  the  court  did  not  err. 

Appeal  from  Atchison  district  coort. 

Appeal  by  Hugo  Mahn  from  a  conviction  for  murder  in  the  iirst 
degree,  for  the  killing  of  Charles  H.  Wells,  in  Atchison  county,  June 
80»  1880.     The  case  is  stated  in  the  opinion. 

Frank  E.  Smith  and  J.  T,  AUensworth,  for  appellant. 

C.  K.  Wells,  Co.  Atty.,  and  F.  D.  Mills,  for  the  State 

Valentine,  J.  This  was  a  criminal  prosecution  for  murder  in  the 
first  degree.  On  the  first  day  of  November,  1880,  Hugo  Mahn  hav- 
ing waived  an  examination  for  the  offense  of  murder  in  the  first  de- 
gree, an  information  was  duly  filed  against  him  in  the  district  court 
of  Atchison  county,  Kansas,  and  on  the  tenth  day  of  November,  1880, 
he  having  pleaded  not  guilty,  the  case  came  on  for  trial  in  said  dis- 
trict court,  before  a  jury  duly  impaneled  for  that  purpose,  and  on 
the  twelfth  day  of  November  the  jury  returned  a  verdict  of  guilty  of 
murder  in  the  first  degree.  Motions  in  arrest  of  judgment  and  for  a 
new  trial  were  duly  filed,  which  motions  were  overruled,  and  the  de- 
fendant was  sentenced  in  accordance  with  the  verdict,  from  which 
sentence  and  judgment  he  now  appeals  to  this  court. 

The  only  grounds  upon  which  the  defendant  asks  for  a  re- 

*184    *versal  of  the  judgment  of  the  court  below  are  that  the  court 

erred  in  refusing  to  give  certain  instructions  to  the  jury,  and 

in  modifying  two  other  instructions  asked  for  by  the  defendant,  and 

then  in  giving  those  two  instructions  to  the  jury  as  thus  modified. 

1.  The  first  ground  for  error  urged  by  the  defendant  is  that  the  court 
below  refused  to  give  the  following  ix^gtruction :  "(19)  The  jury  are 
further  instructed  that  the  fact  alone  ^y  ^^^^^^  ^^^^  deceased  was 
killed  by  defendant  is  not  sufficietxi  i     ^etaVAiBh  a  malicious  intent." 

In  many  oases  the  above  instrti^^^.  ^  tnjOXxVA  be  good  law ;  but  in  the 

:i::r::::::i^^  ^::::"  ""■'"' 

also  tended  very  attqagly  to  ebo^lX  ^^i^J^^mg.    But,  e^enii  ttx« 
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fact  of  killing  had  been  the  only  fact  tending  to  show  such  a  thiog,  it 
would  still  have  been  sufficient,  in  the  present  case,  for  that  purpose. 
Take  the  fact  of  killing  alone,  and  in  the  absence  of  the  other  facte, 
it  alone  apparently  shows  that  the  defendant  killed  the  deceased  in 
cold  blood,  deliberately,  intentionally,  without  the  slightest  provoca- 
tion, and  by  the  deliberate  use  of  a  deadly  weapon.  Such  proof,  in 
the  absence  of  other  proof,  is  certainly  sufficient.  And  this  view  of 
the  case  is  corroborated  by  the  other  facts.  The  defendant  Uved 
with  a  prostitute.  The  deceased  took  her  out.  riding  in  a  buggy,  in 
the  city  of  Atchison.  The  defendant  saw  them ;  prepared  himself; 
followed  them  with  a  pistol  in  his  hand ;  overtook  them  at  a  place 
where  they  had  stopped;  caught  hold  of  the  buggy,  and  shot  at  the 
deceased  two  or  three  times,  while  the  deceased  was  in  the  baggy, 
holding  the  lines,  and  trying  to  get  away  from  the  defendant;  hit  tbe 
deceased  in  the  back,  near  one  side,  with  one  of  the  shots,  mortally 
wounding  the  deceased,  so  that  he  died  in  a  few  days ;  and  after- 
wards the  defendant  said  that  he  had  done  just  what  he  aimed  to 
do.  Ample  and  voluminous  instructions  were  given  by  the  court  to 
the  jury,  including  everything  in  detail  that  was  necessary  to 
*185  be  given  *to  the  jury.  The  court  gave  all  necessary  and 
.  proper  instructions  with  regard  to  malice  and  malicious  intent. 
We  think  the  instruction  was  rightly  refused. 

2.  The  next  complaint  made  by  the  defendant  is  concerning  the  re- 
fusal of  the  court  below  to  give  the  following  instructions : 

"(22)  The  jury  are  further  instructed  that  if  they  find  from  the  evidence 
that  for  many  months  previous  to  the  alleged  homicide  the  defendant  bad 
habitually  used  morphme,  and  by  reason  thereof  his  mind  had  become  dis- 
eased and  impaired  to  such  an  extent  that  at  the  time  of  committing  the  act 
he  was,  by  reason  of  such  cause,  unconscious  that  he  was  committing  a 
crime,  he  is  not  guilty  of  any  offense  whatever. 

"(28)  The  jury  are  further  instructed  that  if  a  man,  by  long-con tinnotl 
use  of  morphine,  has  brought  on  insanity,  or  so  impaired  and  enfeebled  liis 
mind  as  to  be  incapable  of  distinguishing  right  from  wrong,  lie  is  no  longer 
responsible  for  crime." 

It  appeared  from  the  evidence  that  the  defendant  used  morphine 
to  some  extent.  The  court  below  gave  the  substance  of  the  foregoing 
instructions  in  other  instructions,  except  that  it  did  not  mention  mcr- 
pbine.  Indeed,  the  court  charged  the  jury  amply  upon  the  subjeet 
of  insanity,  and  of  disease  of  the  mind,  whether  produced  from  tbe 
excessive  use  of  morphine  or  whisky,  or  from  the  excessive  use  of  anv 
other  deleterious  drug  or  liquor,  or  from  any  other  cause  whatever, 
except  that  the  court  did  not  mention  in  its  other  instructions  any 
specific  drug  or  liquor;  but  we  do  not  think  that  it  was  necessary  for 
the  court  to  do  so.  The  questions  to  be  determined  were  not  with 
reference  to  the  causes  of  the  defendant's  supposed  insanity,  but  were 
as  follows :  Was  the  defendant  insane  to  any  extent  or  degree?  and, 
if  so,  how  far  did  his  mental  condition  affect  his  legal  responsi- 
bility ?    Upon  these  questions  the  court  below  charged  the  jury  amply- 
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Among  the  instrnotions  given  by  the  coart  upon  this  subject  are  the 
following : 

"(20)  The  Jury  are  instructed  that,  to  be  a  subject  of  panishment,  an  in- 
dividual must  be  a  moral  agent;  must  have  mind  and  capacity;  must 
*186  have  reason  and  understanding  ^enough  to  enable  him  to  Judge  of 
the  nature  and  consequences  of  the  act  charged  against  him;  that  the 
act  is  wrong  and  criminal;  and  that  the  commission  of  it  will  properly  and 
justly  expose  him  to  penalty.  The  law  can  give  no  precise  definition  of  sanity 
or  insanity.  Each  is  a  question  of  fact,  and  the  jury  should  be  satisfied  beyond 
a  reasonable  doubt,  before  convicting  a  man  of  a  crime,  that  he  was  of  sound 
mind  at  tlie  time  of  the  commission  of  the  offense.  If  not  so  satisfied  beyond 
a  reasonable  doubt,  he  should  be  acquitted. 

''(21)  The  jury  are  further  instructed  that  if  upon  the  whole  evidence  they 
find  that  the  defendant,  at  the  time  of  committing  the  act,  was  not  of  sound 
mind,  and  was  unconscious  that  he  was  committing  a  crime,  they  should  ac- 
quit him.*' 

**(24)  Tlie  fact  of  the  soundness  of  mind  at  the  time  the  act  was  commit- 
ted is  as  much  an  essential  ingredient  of  the  crime  of  murder  as  the  fact  of 
killing,  or  of  malice,  or  of  any  other  fact  or  ingredient  of  murder,  and  should 
be  made  out  in  the  same  way,  by  the  same  party,  and  by  evidence  of  the  same 
kind  and  degree,  and  as  conclusive  in  its  character  as  is  required  in  making 
out  any  other  fact,  ingredient,  or  element  of  murder." 

"(26)  The  jury  are  further  instructed  that  the  burden  of  proof  in  a  criminal 
case  is  always  upon  the  state,  and  never  shifts  from  the  state  to  the  defend- 
ant; and  the  making  out  of  a  pnma  facie  case  against  the  defendant  does  not 
shift  the  burden  of  proof  to  the  defendant.  If  a  prima  facie  case  is  made  out 
by  the  state  against  the  defendant,  in  order  to  entitle  the  defendant  to  an  ac- 
quittal, he  is  required  only,  by  evidence,  to  establish  a  reasonable  doubt  as  to 
his  sanity." 

"(31)  If  the  jury  cannot  say,  beyond  a  reasonable  doubt,  that  the  defend- 
ant was  sane  at  the  time  of  the  commission  of  the  alleged  act,  or  cannot  say 
whether  at  that  time  he  was  sane  or  insane,  they  are  b3und  to  acquit  him." 

"(87)  If,  from  the  whole  evidence,  the  jury  believe  that  the  defendant  com- 
mitted the  act,  but  at  the  time  of  doing  so  was  not  of  sound  mind,  and  was 
really  unconscious  that  he  was  committing  a  crime,  he  is  not  in  law  guilty  of 
murder." 

"(44)  That  accused  must  have  sufiicient  mental  capacity  to  distinguish  Jbe« 
tween  right  and  wrong,  as  applied  to  the  act  he  is  about  to  commit,  and  to 
be  conscious  that  the  act  is  wrong,  before  he  can  be  convicted  of  a  crime." 

"(47)  To  convict  a  person  of  crime,  he  must  have  suflacient  memory, 
*187      intelligence,  reason,  and  will  to  enable  him  to  dis*tinguish  between 
right  and  wrong  in  regard  to  the  particular  act  about  to  be  done,  to 
know  and  understand  that  it  will  be  wrong,  and  that  he  will  deserve  punish- 
ment by  committing  it. " 

"(9)  The  defendant,  Hugo  Mahn,  is  entitled  to  every  reasonable  doubt,  and 
neither  a  preponderance  of  the  evidence,  nor  any  weight  of  preponderant  evi- 
dence, is  sufiicient  for  the  purpose  of  conviction,  unless  it  generates  full  be- 
lief of  every  material  allegation  in  the  information,  to  the  exclusion  of  all 
reasonable  doubt.  For  it  is  not  enougl^  itiBA  the  evidence  goes  to  show  the 
guilt  of  the  defendant,  but  the  evidence  tv^nst  ^  Vnoonsistent  with  every  rea- 
sonable supposition  of  his  innocence  r.  *^^  Autv  w\U  ftnd  the  defendant  not 
guilty."  ^*  tt^^  * 

The  foregoing  instructions  wei:»|v  AxxceSi  to  writing,  and  asked 

to  be  given  by  tbe  defendant's  orv      i  i  1^^   ^\ie  cowil  \ie\ow  gave  a\\  ot 
them  as  askjd,  except  instraotfcTV^  \k  1      i  ^xeA  46  an^^  ^''>  '^^^  ^^^^^ 
V.25K— 9  ^^"V^  ^>'  -^^® 
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man  or  yard  switchman.  At  the  time  he  was  Icilled  he  was  in  the  discharge 
of  his  duty  as  brakeman  or  yard  switchman,  and  had  been  in  the  employment 
of  tlie  railroad  company  for  about  fiVe  months  previous  to  his  death,  which 
was  on  June  28, 1878.  He  was  Icilled  while  attempting  to  couple  two  cars  in 
the  railroad  company's  yard,  then  loaded  with  projecting  timbers.  The  yard- 
master  of  the  ruilix^ad  company  instructed  and  ordered  Piunkett  to  couple  two 
Hat  cars  that  were  then  improperly  and  negligently  loaded  with  projecting 
timbers.  Five  to  eight  hours  previous  to  the  death  of  Peter  Piunkett,  the 
yard-master  had  notice  of  the  manner  in  which  said  cars  were  loaded.  After 
the  yard-master  of  the  railroad  company  had  knowledge  of  the  manner  in 
which  the  timbers  of  said  cars  were  projected,  he  ordered  and  instructed  Peter 
Piunkett  to  couple  the  same  together.  In  obedience  to  such  order  of  the  yard- 
master,  Peter  Piunkett  attempted  to  make  the  coupling  of  said  cars  so  loaded 
with  projecting  timbers.  The  death  of  Peter  Piunkett  was  caused  by  the 
wrongful  act  and  omission  of  the  railroad  company.  The  railroad  company, 
by  the  exercise  of  reasonable  and  ordinary  care  on  its  part,  could  have  pre- 
vented the  injury  complained  of.  The  death  of  Peter  Piunkett  was  caused  by 
the  gross  negligence  of  the  railroad  company.  At  the  time  of  the  injury  com- 
plained of,  Peter  Piunkett  was  in  the  exercise  of  reasonable  and  ordinary  care. 
At  the  time  of  the  injury  complained  of  Peter  Piunkett  was  not  guilty  of  any 
negligence  that  proximately  contributed  thereto.  As  such  brakeman  or  yard 
switchman,  Peter  Piunkett  was  under  the  control  and  direction  of  said  yard- 
master  of  the  railroad  company.  As  such  brakeman  and  yard  switchman,  it 
was  in  the  line  of  Peter  Piunkett's  duty  to  couple  and  uncouple  cars.  The 
yard-master  of  the  railroad  company  ordered  and  instructed  Peter  Piunkett 
to  couple  said  cars  just  previous  to  receiving  the  injury  complained  of.  At 
the  time  of  the  injury  complained  of  Peter  Piunkett  was  in  the  exercise  of  that 
degree  of  care  that  prudent  men  would  ordinarily  exercise  under  like  circum- 
stances. 

*191  *Tbe  findings  of  the  jury,  if  we  take  their  general  conclusions, 
were  substantially  as  claimed  by  the  plaintiff,  the  defendant 
in  error.  Their  general  verdict,  and  all  or  nearly  all  of  their  general 
conclusions,  whether  of  law  or  fact,  were  in  favor  of  the  plaintiff  and 
against  the  defendant.  And  about  the  only  findings  of  the  jury  which 
were  favorable  to  the  defendant  were  those  findings  which  stated  the 
facte  in  considerable  detail.  And  even  those  findings  which  stated 
the  facts  in  detail  were  fully  as  favorable  to  the  plaintiff  as  the  evi- 
dence would  warranty  and  indeed  some  of  them  were  entirely  too  fav- 
orable. The  principal  findings  of  the  jury  tending  to  show  liability 
or  non-liability  on  the  part  of  the  defendant  are  as  follows: 

Question  1.  Was  not  Peter  Piunkett,  at  the  time  of  his  death,  on  June  28, 
1878,  within  ten  days  of  being  seventeen  years  old?    Anstoer,  Yes, 

Q.  2.  Was  he  not  a  very  stout,  active,  and  healthy  young  man  at  the  tune 
of  his  death?    A.  Yes. 

Q,  10.  Was  not  the  occupation  of  Peter  Piunkett  at  the  time  of  his  death  a 
brakeman  and  yard  switchman  in  the  employ  of  defendant?    A.  Yes. 

Q.  12.  Did  not  Peter  Piunkett,  just  before  he  met  his  death,  uncouple  two 
flat  cars,  loaded  with  timbers  or  other  material*  from  the  engine  and  train, 
and  proceed  alone,  and  unaccompanied  by  any  one,  with  said  two  cars,  the 
said  cars  being  moved  forward  by  their  own  gravity,  the  track  being  slightiy 
down  grade,  and  having  been  started  by  a  push  from  the  engine  towards  an- 
other car  loaded  with  timbers,  some  distance  east  of  said  Piunkett?  A,  He 
did;  the  east  car  being  a  flat  car,  and  loaded  wiUi  timber* 


Q.  13.  Wasnot  said  Fet^iFlunkettat  the  forward  end  of  thesiildtwocarsj 
as  they  were  then  going?  And,  if  not,  where  was  be?  A.  Yes,  on  the  for- 
ward  end  of  east  car. 

Q,  14.  Was  he  not  standing  by  the  brake,  on  top  of  said  car,  and  close  by 
the  end  of  said  car,  and  near  to  the  end  of  the  projecting  timbers  on  said  car? 
A.  He  was. 

Q.  16.  Did  not  Peter  Runkett,  in  attempting  to  make  said  coupling  of  said 
car,  bend  his  knees,  depress  bis  body,  and  bow  his  head,  and  aBsume  a  aqnat- 
ting  position,  for  the  purpose  of  clearing  the  projecting  ends  of  the  timbers 
on  the  cars  he  was  trying  to  couple  when  the  cars  shoutd  come 
*192  'together,  and  while  he  waa  making  the  coupling?  A,  Yes;  he  did 
Q.  17.  When  the  aaid  cars  came  togetlier,  did  not  the  ends  of  the  tim- 
bers on  Che  two  cars  catch  his  head  between  them  immediately  liack  of  the 
ears,  and  thereby  kill  him?    ^.  Yee. 

Q.  18.  At  the  time  Peter  Plunkett  rode  down  those  oars,  and  attempted  to 
make  said  coupling,  was  there  any  obstacle  or  otstructlcn  to  prevent  his  see- 
ing the  car,  and  its  condition,  and  the  manner  it  was  loaded,  upon  which  he 
rode?  If  there  was,  state  wtiat  the  otistacte  or  obstruction  was.'  A.  Yea;  It 
was  raining  hard  at  the  time. 

Q.  19.  Was  there  any  obstacle  or  obstruction  to  prevent  the  said  Peter   ^ 
Fhmkett  from  seeing  the  car  towards  which  he  was  moving,  its  condition,  and 
manner  of  loading?    And  if  there  was,  state  what  the  obstacle  or  obstruction 
was.    A.  There  was  no  obstacle.    Moving  towards  another  car,  it  is  impos- 
sible to  tell  liow  far  tinitrars  project. 

Q.  20.  What  distance  from  the  place  where  the  Baid. Peter  Plunkett  took 
charge  of  said  two  moving  cai-s  wna  it  to  the  place  where  the  standing  car 
was,  and  where  be  met  his  death?    A.  Front  six  to  eight  car-lengtlu. 

Q.  21.  Would  the  said  Peter  Plunkett  have  been  injured  by  the  projecting 
ends  of  the  timbers  on  said  cata,  or  by  anything  else,  if  be  had  taken  the  pre- 
caution or  care  to  have  bent  his  head  low  enough  to  be  below  the  line  of  said 
projecting  timbers?    A.  He  used  ordinary  care  and  precaution. 

Q.  22.  Did  not  Peter  Plunkett  fail  in  bis  attempt  to  dear  his  head  from  tlie 
ends  of  the  projecting  timbers  on  said  cars  while  trying  to  make  said  coup- 
Ung#    A.  He  did. 

Q.  24.  Huw  far  over  the  ends  of  said  curs  did  the  said  timbers  project?  A, 
The  west  end  of  east  ciir,  part  of  the  timbers  projected  two  feet;  the  east  end 
of  west  car,  part  of  timt>ers  projected  from  one  to  twelve  inches. 

Q.  26.  Were  not  the  cars  twtween  which  Peter  Plunkett  was  killed  re- 
ceived by  the  defendant  from  a  connecting  line  east  on  the  morning  of  June 
28,  1878,  then  already  loaded,  and  in  the  same  manner  that  they  were  at  the 
time  he  was  killed?    A.  Yes. 

Q.  28.  Huw  long  had  snid  cars,  loaded  as  they  were,  been  in  the  possession 
of  the  defendant  prior  to  the  time  of  Peter  Plunkett's  death?    State  the  time 

in  hours,  as  near  as  you  can.     A.  From  five  to  eight  hours. 
*198      Q.  29.  Was  it  not  before  and  at  the  time  of  Peter  Plunk*ett's  death 
a  frequent  occurrence  on  the  line  of  defendant's  road  to  receive  and 
load  long  raiiroad  iron  and  timbers  on  cars  with  the  same  projecting  over  the 
ends  of  the  cars?    A.  It  was. 

<i.  S6.  Was  it  not  one  of  the  duties  of  s  yard  switchman  or  brakeman  on 
the  line  of  defendant  company's  rallrogji  j±  tbe  tmie  Peter  Plunkett  was  em- 
ployed in  that  capacity  by  defendant  <i_  '  an.^i  ^  couple  together  oarfl  loaded 
with  timber,  iron,  and  otlier  material  ^?"  Ann  over  "Cam  enda  of  the  cars? 
A.  It  was.  ^  M^ 

Q.  87.  Were  not  flat-cars  frequeni ,  rdiWiiiy  leceVved  by  defendant 

company  at  its  yard  in  Atchison  d  h  V 
ployed,  loaded  with  timber  and  otb^  ^\ 
caisin  tbesamemanneras  tliecarv.^ 
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tempting  to  couple  at  the  time  he  met  with  the  accident  eansfng  his  death? 
A,  Tliey  were  not. 

Q.  38.  Did  not  Peter  Flunkett,  prior  to  the  time  of  his  death,  during  the 
time  of  his  employment  by  defendant,  make  couplings  of  cars  loaded  with 
lumber  projecting  over  the  ends  of  the  cars?  And,  if  so,  how  often?  And 
how  close  did  the  projecting  timbers  come  together  after  such  conpUng  had 
been  made?    A.  We  do  not  know  that  he  made  such  couplings. 

Q.  41.  How  long  was  Peter  Plunkett  employed  in  the  Atchison  yard  aa 
yard  switchman  or  brakeman  prior  to  his  death?   A,  About  five  months. 

Q,  42.  How  long  had  Peter  Plunkett  been  engaged  in  working  for  different 
railroads  prior  to  his  death?    A,  About  five  months. 

Q.  43.  Did  not  Peter  Plunkett  know  at  the  time  he  attempted  to  make  the 
coupling  of  the  two  cars,  when  he  met  with  the  accident  causing  his  death, 
the  material  with  which  said  cars  were  loaded,  and  ttiat  the  same  projected 
over  the  ends  of  the  cars,  so  as  to  make  it  dangerous  to  attempt  to  make  the 
coupling?    A.  He  did. 

Q*  44.  Did  not  Peter  Plunkett  have  opportunity  to  know,  by  the  reason- 
able use  of  his  faculties,  the  material  with  which,  and  the  manner  in  which, 
the  two  cars  were  loaded,  which  he  tried  to  couple  together  at  the  time  he 
met  with  the  accident  causing  his  death?  A.  He  knew  they  were  loaded  with 
timbers,  but  lacked  sufficient  knowledge  of  how  said  cars  were  loaded. 
*194  Q.  45.  Did  not  Peter  Plunkett,  at  the  time  he  attempted  to  ^couple 
together  the  two  cai*s  when  he  met  with  the  accident,  bend  his  knees, 
bow  his  head,  and  place  himself  in  a  stooping  position?  And  if  so,  what  did 
he  place  himself  in  that  position  for?  A.  He  did;  to  make  the  coupling,  and 
to  avoid  the  danger. 

Q,  46.  Did  not  Peter  Plunkett,  during  all  the  time  he  was  employed  by  the 
defendant  company,  constantly  work  in  the  Atchison  yard?  And  was  he  not 
at  the  tioae  employed  in  making  up  trains  in  that  yard, — coupling  and  un- 
coupling cars,  and  turning  switches  ?  il .  He  did,  as  long  as  employed  as  yard 
switchman. 

Q.  47.  Was  it  not  the  duty  or  service  for  which  Peter  Plunkett  was  em- 
ployed by  the  defendant  company  to  work  in  the  Atchison  yard,  turn  switches, 
couple  and  uncouple  cars,  and  make  up  trains,  wiijBnever  it  became  necessary 
that  such  service  should  be  performed  in  carrying  on  defendant's  business  as 
a  common  carrier,  and  in  forwarding  the  freight  and  cars  consigned  to  it  by 
other  companies  to  be  forwarded  or  transported  over  defendant's  line  of  rail- 
road?   A.  It  Was. 

The  jury  further  answered  that  there  was  a  defect  in  the  load  of 
each  of  the  cars  deceased  attempted  to  couple;  that  it  was  not  the 
custom  of  this  company  to  couple  such  cars  with  a  long  draw-bar; 
and  that  it  is  the  custom  of  railroads  generally  to  couple  such  cars 
with  an  ordinary  coupling-link,  as  the  plaintiff  in  this  case  attempted 
to  do.  In  addition  to  these  answers,  the  jury  further  found  that  the 
deceased  was  in  the  exercise  of  care,  and  the  company  was  guilty  of 
gross  negligence,  as  has  already  been  stated.  The  specific  facts  were 
Qot  given,  but  these  were  the  conclusions  as  found  by  them.  The 
jiiry  also  made  the  following  findings : 

Qtiestion  8.  Did  the  yard-master  of  the  defendant,  after  having  knowledge 
of  the  manner  in  which  the  timbers  on  said  cars  projected,  order  and  instruct 
Peter  Plunkett  to  couple  the  same  together?    Anstoer,  Tes. 

Q.  9.  In  obedience  totheordersof  the  yard-master,  did  said  Peter  Plunkett 

attempt  to  make  the  coupling  of  said  cai-s  so  loaded  with  projecting  timbers? 
A.  Yes. 
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Q.  16.  As  such  brakeman  or  yard  switchman,  was  Peter  Flunkett  un- 
der the  control  and  direction  of  said  yard-master  of  the  defendant?    A^ 

Yes. 
^195     *9*  17.  Did  the  yard-master  of  defendant  order  and  instruct  said  Feter 
Flunkett  to  couple  said  cars  just  previous  to  Feter  Flunkett's  receiv- 
ing the  injury  complained  of?    A.  Yes.  ' 

The  jury  also  found  a  general  verdict  in  favor  of  the  plaintiff  and 
against  the  defendant,  and  assessed  the  damage  at  $1,300 ;  for  which 
amount,  with  costs,  the  coart  below  rendered  judgment  in  favor  of 
the  plaintiff,  and  against  the  defendant.  The  defendant  now,  as 
plaintiff  in  error,  brings  the  case  to  this  court  for  review. 

The  defendant  (plaintiff  in  error)  now  claims  that  it  is  not  liable 
to  the  plaintiff  in  any  amount  whatever;  and  it  claims  this  upon  the 
facts  as  proved,  and  even  as  found  by  the  jury.  It  raised  the  ques- 
tion of  its  liability  in  the  court  below  in  various  ways, — as  by  demur- 
ring to  the  plaintiff's  evidence;  by  moving  for  judgment  in  its  favor 
on  the  findings  of  the  jury ;  and  by  moving  for  a  new  trial  on  the 
ground  that  the  verdict  and  findings  against  it  were  not  sustained  by 
sufficient  evidence,  but  were  against  the  evidence.  The  defendant 
(as  plaintiff  in  error)  also  claims  that  the  court  below  not  only  erred 
in  overruling  these  motions,  but  that  it  also  erred  in  excluding  cer- 
tain evidence  from  the  jury,  and  in  submitting  certain  questions  to 
the  jury  for  them  to  find  upon,  and  in  refusing  to  submit  certain  other 
questions  to  the  jury  for  them  to  find  upon,  and  in  giving  certain  in* 
structions  to  the  jury,  and  in  refusing  to  give  certain  other  instruc- 
tions to  the  jury.  All  these  questions  are  now  properly  and  fairly 
before  this  court.  But  the  great  and  paramount  question  is  the  first 
one  named,  to*  wit,  is  the  defendant  liable  at  all,  under  the  unques- 
tioned and  undisputed  facts  of  the  case  ? 

1.  We  do  not  think  that  the  court  below  erred  in  excluding  said  ev- 
idence, for,  among  other  reasons,  no  suf&cient  foundation  was  laid  for 
its  introduction.  There  was  no  evidence  introduced  tending  to  show 
that  Feter  Flunkett,  the  deceased,  ever  had  any  knowledge  of  the  de- 
fendant's written  or  printed  rules  and  regulations  which  the  defendant 
offered  to  introduce  in  evidence,  and  which  it  claims  the  deceased 
wrongfully  disregarded.     Therefore  it  was  not  error  to  exclude  the 

evidence. 
*196  *2.  We  cannot  say  that  the  court  below  committed  any  ma- 
terial error  in  submitting  to  the  jury  the  questions  objected 
to  by  the  defendant,  and  yet  we  catxnot  see  how  any  substantial  ben- 
efit was  to  be  derived  from  such  s^UvY^is&io^*  These  questiona,  or  at 
least  the  most  of  them,  were  verv  ^pie\:kenBive  in  their  character, 
were  couched  in  very  general  te^^y^^^A.  TjYien  answered  they,  with 

^>  ^&J  ^  tttoxe  evidence  o!  the  primary 


their  answers,  furnished  but  very  ^0j      xQ,cit^ 

and  fundamental  facts  of  the  Cw  \\k\^^  ti  d\dthe  very  compteVienaive 
statements  of  the  general  verdi^^^/ **'  tV>*  ^^^  pxmcipal  oi  these  ques- 
tions, with  the  answers  thereto    >  ^0     li'     Vv  tti^  ^^H*  ^^^  ^*  loWoN^a*. 
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**  Question  10.  Was  the  death  of  said  Peter  Plankett  caused  by  tbe  wrong- 
fal  act  or  omission  of  the  defendant?  Anstoer,  Yes.  Q,  11.  Gould  the  de- 
fendant, by  the  exercise  of  reasonable  and  ordinary  care  on  its  part,  have  pie- 
vented  the  injury  complained  of?  A,  Yes.  Q.  12.  Was  the  de^ith  of  Peter 
Plunkett  caused  by  the  gross  negligence  of  the  defendant?  A.  Yes.  Q.  13. 
At  the  time  of  the  injury  complained  of,  was  Peter  Plunkett  in  the  exercise 
of  reasonable  and  ordinary  care?  A.  Yes.  Q,  14.  At  the  time  of  the  injuir 
complained  of,  was  Peter  Plunkett  guilty  of  any  negligence  that  proximately 
contributed  thereto?    A.  No." 

There  can  be  no  sach  thing  as  reaching  ultimate  facts.  And  this 
is  true,  whether  we  are  attempting  in  tbe  line  of  causes  and  effects 
to  reach  first  or  original  facts,  or  are  attempting  by  division  and  sub- 
division to  reach  simple  and  primary  facts.  All  facts  are  caused  by 
antecedent  and  pre-existing  facts,  and  all  facts  in  turn  become  the 
prolific  source  and  origin,  the  potent  and  efficient  causes,  of  still  other 
and  succeeding  facts.  No  fact  springs  into  existence  of  itself,  and  no 
fact  is  wholly  isolated  from  other  facts.  All  facts  constitute  a  chain, 
or  rather  net-work,  of  causes  and  effects,  from  the  creation  down  to 
the  present  time,  and  as  we  cannot  by  any  possibility  reach  to  the  be- 
ginning of  creation,  we  therefore  cannot  by  any  possibility  reach  first 
or  original  facts,  or  isolated  facts.  Nor  can  we  by  any  possibility  reach 
ultimate  simple  facts.  Whether,  indeed,  there  are  any  sach 
*197  *things  as  ultimate  simple  facts,  is  as  much  a  debatable  ques- 
tion as  whether  there  are  ultimate  atoms  of  matter,  or  ulti- 
mate portions  or  divisions  of  time  or  space.  Facts,  when  brought 
into  existence,  must,  in  the  nature  of  things,  occupy  time  and  space 
in  coming  into  existence,  and  in  having  an  existence.  Hence  they 
must,  in  the  nature  of  things,  be  as  endlessly  divisible  into  smaller 
portions  as  the  time  and  space  which  they  occupy,  which  are  gener- 
ally believed  to  be  infinitely  divisible.  Hence  the  minutest  fact  that 
comes  within  our  comprehension  must  necessarily  be  composed  of  an 
infinite  number  of  still  smaller  facts;  and  hence  we  cannot  know 
anything  of  ultimate  simple  facts.  Our  knowledge  really  extends  only 
to  comprehending  (and  that  obscurely)  compound  facts,  or  complex 
facts.  And,  as  all  facts  are  connected  more  or  less  intimately  with 
other  facts, — being  first  effects,  and  then  causes, — they  may  all  be  used 
as  proof  of  these  other  facts  with  which  they  are  connected,  or  may  in 
turn  be  proved  by  them.  They  may  be  the  probative  facts,  the  eviden- 
tial facts,  or  the  final  facts  to  be  proved.  Tbey  may  be  the  evidence  of 
the  facts,  or  the  facts  to  be  finally  provM  or  found.  And  all  findings 
of  fact,  whether  of  a  court  or  a  jury  or  a  referee,  are  necessarily  mere 
conclusions  or  inferences  drawn  from  the  evidence;  that  is,  drawn 
from  other  facts.  It  is  therefore  not  a  valid  objection  to  a  finding  of 
a  jury  that  it  is  the  finding  of  a  compound  fact,  or  a  complex  fact,  or 
a  comprehensive  fact  including  many  minor  and  subordinate  facts, 
or  that  it  is  a  conclusion  or  an  inference  from  the  evidenoe  or  from 
other  facts ;  for  all  findings  must  necessarily  be  subject  to  these  same 
objections.     The  jury's  findings  are  always  oonolnsions.     They  can* 
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not  be  otherwise;  and  tbe  jury  cannot  in  any  case,  or  in  any  sense, 
find  ultimate  facts.  They  can  find  the  facts  in  great  detail,  or  they 
can  find  them  in  very  general  or  comprehensive  terms.  And,  where 
they  find  the  facts  both  in  detail  and  in  general  terms,  we  may  dis- 
regard the  general  findings.     If  the  findings  in  detail  contradict  the 

general  findings,  we  may  order  the  judgment  to  be  rendered 
*198     in  accordance  with  the  findings  *in  detail,  and  wholly  ignore 

the  general  findings.  For  instance,  where  a  question  of  neg. 
ligence  arises  in  a  case,  the  jury  cannot  be  allowed  to  say  conclu- 
sively, after  finding  certain  special  facts,  that  these  facts  constitute 
negligence,  when  in  fact  and  manifestly  they  do  not  constitute  negli- 
gence. But,  in  order  to  disregard  the  general  conclusions  of  the  jury, 
it  is  necessary  that  it  may  be  seen  that  they  are  only  general  conclu- 
sions from  the  special  facts  which  have  already  been  sufficiently  as- 
certained or  found.  Otherwise  it  would  be  necessary  to  regard  such 
general  conclusions  as  general  findings  of  fact.  Many  of  the  general 
findings  in  this  case  must  be  disregarded,  for  they  are  not  only  against 
the  evidence,  but  they  are  also  in  conflict  with  the  findings  of  the  jury 
made  in  detail;  that  is,  with  the  special  facts  found  by  the  jury. 

3.  Tbe  court  below  refused  to  submit  the  following  among  other 
questions  to  the  jury,  to- wit : 

"Question  15.  Was  not  the  said  car  on  which  he  was  riding  proceeding  at 
a  slow  rate  of  speed,  and  of  the  speed  of  the  ordinary  walk  of  a  man,  and  suf- 
ficiently slow  to  permit  the  said  Plunkett  to  climb  on  the  south  side  of  the 
car,  and  to  then  walk  along  with  it,  and.  when  it  arrived  where  another  car 
was  standing,  for  him  to  then  walk  in  front  of  said  car,  and  to  then  bend 
down  and  stoop  his  body,  in  order  to  make  the  coupling  between  the  cars  on 
which  he  rode  and  the  one  standing  on  the  track?" 

This  was  not  refused  because  of  its  leading  form,  but  because  the 
court  below  did  not  regard  it  as  a  proper  question  to  be  submitted  to 
the  jury.  ^  We  think  the  court  below  erred.  We  know  of  no  good 
reason  why  it  should  not  have  been  submitted.  ^  It  embodies  ques- 
tions of  fact  material  to  the  case,  and  was  based  upon  the  evidence. 
It  is  generally  error  for  tbe  trial  court  to  refuse  to  submit  to  the  jury 
questions  of  fact  material  to  the  case,  and  based  upon  the  evidence. 

4.  We  shall  consider  all  the  other  questions  together.  And  the  main 
question  is  this :  In  what  consisted  the  negligence  (if  any  there  was) 
which  caused  the  death  of  Peter  Plunkett  ?    If  the  defendant  was  guilty 

of  negligence  at  all,  it  must  have  been  in  ordering  and  permit- 
*199     ting  (through  its  ^yard-master,  Joseph  A.  Bussell)  the  deceased 

to  attempt  to  couple  said  cars.  And,  if  the  deceased  was 
guilty  of  any  contributory  neglige^A^  it  must  have  been  either  in  not 
properly  observing  the  manner  i^  \\i^  ^^^  ^^^^  ^^^^  loaded,  or  in 
not  stooping  a  little  lower  in  atf  ^  r«pg  to  make  the  coupling.  It 
cannot  be  said  that  the  defeucls^^^^  ^  gni\ty  of  negligence  (that  is, 
oulpable  negligence)  in  receivaV^hi  ^^  atB» ^^^  ^^  mer^  reception  of 
them  could  not  by  any  possibiJ^  '^    4  d  ^  ;ti\vite4  any  one.    If  the  oars 
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had  been  immediately  unloaded,  or  if  for  any  oanse  no  attempt  had 
been  made  to  couple  them,  the  accident  would  not  and  could  not  have 
happened.  It  is  not  claimed  that  there  was  any  negligence  except  in 
the  respects  above  mentioned ;  that  is,  in  the  defendant  receiving  the 
cars,  and  in  ordering  and  permitting  the  deceased  to  couple  them,  and 
in  the  deceased  not  observing  how  the  cars  were  loaded,  or  in  not 
stooping  low  enough  to  avoid  the  danger.  It  is  admitted  that  the 
deceased  knew  the  condition  of  the  weather,  the  condition  of  the  ground, 
the  condition  of  the  track,  the  condition  of  the  cars,  (not  in  eluding 
the  manner  in  which  they  were  loaded,)  and  the  manner  in  which  the 
cars  were  to  be  coupled,  as  wel  1  as  the  defendant  or  any  of  its  otiier  serv- 
ants or  agents  did ;  and  hence,  if  the  defendant  was  guilty  of  negli- 
gence in  any  of  these  respects,  the  deceased  must  also  have  been  guilty 
of  negligence  in  at  least  as  high  a  degree  as  the  defendant,  and  there- 
fore in  either  case — that  is,  whether  there  was  any  negligence  or  not 
in  any  of  these  respects — ^the  plaintiff  cannot  recover.  The  deceased 
knew  that  it  was  raining,  and  knew  that  he  was  to  couple  the  cars 
without  an  engine  being  attached  to  either  of  them,  and  no  complaint 
is  made  of  anything  else  by  the  plaintiff,  except  the  manner  in  which 
the  cars  were  loaded.  The  brakes  were  in  good  condition,  and  the 
deceased  might  have  stopped  the  cars  at  any  point.  Indeed,  the  de- 
ceased was  master  of  the  situation.  Almost  every  act  (if  not  every 
one)  that  directly  contributed  to  bring  about  the  injury  was  the  sole 
act  of  the  deceased.     He  uncoupled  from  the  engine  the  two  cars, 

which  were  to  be  coupled  to  the  third  car;  and  after  the  two 
*200     cars  *were  thus  uncoupled  from  the  engine  (which  engine  was 

behind  these  two  cars)  the  engineer,  by  means  of  the  engine, 
gave  the  two  cars  a  slight  push  forward  and  eastwardly,  starting  them 
towards  the  third  car,  to  which  they  were  to  be  coupled.  This  was 
the  last  act,  performed  by  any  person  except  the  deceased,  which  in 
any  manner  or  degree  contributed  to  the  last  sad  and  mournful  re- 
sult. At  this  place  the  track  was  slightly  descending,  and  the  two 
cars  moved  forward  by  their  own  weight,  and  the  momentum  given 
them  by  the  push  of  the  engine.  The  engine  did  not  follow  them. 
While  the  cars  were  thus  in  motion,  the  deceased  passed  along  on  the 
south  side  of  them,  to  the  front  end  of  them,  and  climbed  upon  the 
front  end  of  the  forward  car,  and  stood  there  near  the  brake,  and  rode 
there  until  he  nearly  reached  the  third  oar,  when  he  jumped  off  the 
car  on  which  he  was  riding,  on  the  south  side  thereof,  and  passed 
around  in  front  of  it,  and  between  it  and  the  third  oar,  for  the  pur- 
pose of  coupling  the  two  cars  together.  He  made  the  attempt  to  couple 
them,  and  in  doing  so  stooped  down  for  the  purpose  of  avoiding  all 
danger  from  the  projecting  timbers.  But  he  did  not  stoop  quite  low 
enough.  If  he  had  stooped  six  inches  lower,  and  probably  less,  he 
would  have  been  perfectly  safe ;  but  he  miscalculated,  and  the  pro- 
jecting timbers  struck  the  back  part  of  his  head,  and  crushed  it  so 
badly  that  he  soon  died. 
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We  do  not  think  tbat  the  defendant  was  guilty  of  negligence  in  or- 
dering the  deceased  to  conple  the  cars,  or  that  the  deceased  was^  in 
attempting  to  conple  them;  and. this  whether  the  parties  ki^ew  thQ 
exact  condition  of  the  cars  or  not.  Gars  in  the  conditiopipi  in  which 
those  oars  were  could  easily  be  coupled  in  safety,  provided  the  per-j 
son  coupling  them  knew  their  condition,  and  exercised  proper  care 
and  skill.  These  very  cars,  while  in  the  same  condition,  and  only 
two  or  three  hours  after  the  accident  occurred,  were  coupled  together 
in  safety  by  the  defendant's  other  brakeman,  and  by  yard  switchman 
0.  G.  Nichols*     And,  during  the  time  that  the 'deceased  was  in  the 

employ  of  the  defendant,  oars  in  the  same  condition  in  which 
*201    these  cartf  were,  were  frequently  received  by  the  ^defendant, 

and  coupled  and  uncoupled  in  safety.  Even  the  deceased 
himself  had  previously  and  frequently  coupled  and  uncoupled  such 
cars.  But  if  it  was  negligence  for  the  defendant  to  order  the  deceased 
to  couple  said  cars  in  the  condition  they  were,,  then  it  was  alsp  neg* 
ligence  for  the  deceased  to  attempt  to  couple  them  in  that  condition, 
provided  he  knew  their  exact  condition ;  and  if  the  deceased  was  neg« 
ligent  in  this  respect,  then,  of  course,  the  plaintiff  cannot  recover. 

And  we  think  the  deceased  must  have  known  the  condition  of  the 
cars.    Indeed,  he  could  not  well  have  avoided  knowing  their  condition, 
if  he  kept  bis  eyes  open,  and  used  them.     And  his  actions  in  stoop- 
ing  as  he  did,  in  attempting  to  make  the  coupling,  would  indicate 
that  he  knew  how  the  cars  were  loaded.     The  circumstances  proved 
on  the  trial  of  the  case  would  seem  to  indicate  more  strongly  that  the 
deceased  knew  how  the  cars  were  loaded  than  they  do  thafc  any  other 
servant  or  agent  of  the  defendant  knew  the  same;  and  still  it  seems 
to  be  adpiitted  that  the  defendant,  through  its  servants  and  agents, 
did  know  how  the  cars  were  loaded.     The  forty-third  finding  of  the 
jury,  heretofore  quoted,  states  that  the  deceased  knew  the  condition 
of  the  cars,  and  how  they  were  loaded.     But,  for  the  purposes  of  the 
case,  we  may  suppose  that  the  deceased  did  not  in  fact  know  at  any 
time  how  the  cars  were  loaded,  and  still  it  does  not  follow  that  the 
defendant  was  guilty  of  negligence  in  ordering  the  deceased  to  couple 
the  cars.     It  was  not  the  first  time  that  cars  bad  been  received  in  the 
yard  loaded  in  the  manner  in  which  these  cars  wore  loaded.     It  was 
not  the  first  time  that  the  deceased  had  been  called. upon  to  couple 
such  cars;  and  be  was  not  called  upon  in  this  instance  to.  conpte 
them  in  the  dark.    But  cars  had  been  freque^ntly  received  in.tbe  yard»    . 
loaded  as  these  cars  were  loaded;  ^^lA  thi^  deceased  had  frequently 
coupled  such  oars;  and  he  was  oaU^A  txpoum  Md\%  instance  to  oouj^le 
the  oars  in  broad  daylight.     The  ^J^^  i\vmg  ttiat  migbt  even  be  sugr 
geated  as  being  in  the  way  was  tK  ^*?4.  <iesl  wtLmfe",  ^^t  thw^  is  bo 

pretense  that  the  rain  obaV^i  ^    A  ^V^^i«^Q^^^  ^^^  ^^^  tp  a^J 
•203    considerable  extent.    Tk^^W  A^  AoffA  \M  a  tvgjit  *\o  beUwe 

that  the  deceased  would  ^^  A^<'^0l>^^;«ia^\MV>^Ai^*«?»^ 

V? 
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that  he  would  exercise  all  proper  oare  and  cantioD  and  skill;  and 
that  he  woald  couple  the  cars  in  safety.  He  had  previously  bad 
much  experience  in  these  matters.  The  defendant  could  not  have 
anticipated  that  the  deceased  would  fail  to  see  how  the  cars  were 
loaded;  it  could  not  have  anticipated  that  he  would  fail  to  use  proper 
care  and  skill  and  caution  in  coupling  them ;  and  it  could  not  have 
anticipated  that  he  would  fail  to  couple  them,  or  that  he  would  be 
injured  in  attempting  to  do  so.  If  this  had  been  the  first  time  tbat 
cars  had  been  received  in  the  yard  loaded  in  the  manner  in  which 
these  cars  were  loaded;  or  if  the  deceased  had  been  a  new  man  in  the 
yard,  or  inexperienced;  or  if  it  had  been  in  the  ni^ht-time  that  the 
coupling  was  to  be  done,  as  was  the  case  in  Hamilton  v.  Des  Moines 
Valley  B.  Co.,  36  Iowa,  32, — it  might  then;  and  probably  would,  have 
been  negligence  for  the  defendant  to  order  the  deceased  to  make  the 
coupling,  without  first  explaining  to  him  the  condition  of  the  loads, 
and  all  the  dangers  connected  with  the  act  of  making  such  a  coup- 
ling. And  even  then,  after  making  such  explanations,  it  might  still 
have  been  negligence  if  the  deceased  had  been  inexperienced,  and  if 
the  defendant  knew  it. 

In  connection  with  this  case,  we  would  refer  to  the  following  cases 
as  having  some  application :  Flannagan  v.  C.  &  N.  W.  R.  Co.,  (Wis.) 
7  N.  W .  Bep.  337,  50  Wis.  462,  and  also  a  decision  of  the  same  case,  45 
Wis.  98;  Hughes  v.  Winona,  etc.,  E.  Co.,  (Minn.  Sup.  Ct.,  September 
term,  1880,)  27  Minn.  137,  6  N.  W.  Bep.  568;  Kroy  v.  Chicago,  R.  I. 
&  P.  B.  Co.,  82  Iowa,  357;  Pennsylvania  Co.  v.  Hankey,  93  111.  580; 
Williams  v.  Atchison,  T.  &  S.  P.  B.  Co.,  22  Kan.  *117,  *120. 

The  court  below  gave'  the  following  among  other  instructions  to  the 
jury:  • 

''Although  Peter  Plunkett  may  have  been  guilty  of  misconduct  or  neg- 
ligence which  contributed  remotely  to  the  injury,  yet  if  the  misconduct,  mis- 
management, or  negligence  of  the  defendant,  its  agents  or  employes,  was 
the  immediate  cause  of  the  injury,  and  if  with  the  exercise  of  reasonable 
prudence  and  care  on  the  part  of  defendant  the  Injury  might  have 
*208  been  ^prevented,  then  it  (the  defendant)  would  still  be  liable  for  the 
injury." 

This  instruction  was  misleading  and  erroneous.  If  the  deceased, 
Peter  Plunkett,  was  guilty  of  negligence  at  all,  his  negligence  wa& 
clearly  and  necessarily  direct  and  proximate,  and  not  remote  or  far 
removed  froin  the  injury.  It  was  certainly  as  near  to  the  injury  as 
was  that  of  the  defendant.  His  negligence,  if  he  was  negligent  at 
all,  was  in  not  observing  the  manner  in  which  the  cars  were  loaded, 
or  in  not  stooping  quite  low  enough  in  attempting  to  make  the  eoDp- 
ling;  while  the  defendant's  negligence,  if  the  defendant  was  negligent 
at  all,  was  in  ordering  and  permitting  the  deceased  to  make  the  coup- 
ling. Indeed,  the  court  in  other  instructions  seems  to  have  placed 
the  negligence  of  the  defendant  further  back  even  than  we  have 
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placed  it.  Tbe  coart  speaks  of  *'the  prior  negligence  of  the  defendant," 
and  would  seem  to  place  this  prior  negligence  as  far  back  as  the  re- 
ception of  the  cars. 

We  think  the  court  below  also  erred  in  refusing  to  give  certain  in- 
structions asked  for  by  the  defendant.  These  instructions  asked  for, 
though  in  various  forms,  were,  in  substance,  that  if  the  deceased 
knew  all  the  circumstances,  and  with  his  eyes  open  attempted  volun- 
tarily to  make  the  coupling,  or  if,  in  other  words,  (and  these  words 
are  ours,)  he  was  guilty  of  negligence  proximately  contributing  to  the 
injury,  the  plaintiff  could  not  recover.  The  court  refused  these  in- 
structions as  asked,  but  gave  them,  adding  these  words:  "Unless  the 
prior  negligence  of  the  defendant  unnecessarily  created  tJie  danger ^  or 
unless  by  reason  of  the  negligence  of  the  defendant,  and  while  the 
deceased  was  in  the  exercise  of  ordinary  care,  he  received  the  injuries 
complained  of."  In  one  instance,  where  the  instruction  asked  for 
contained  the  word  "negligence, "  without  any  qualifying  words,  the 
court  added  the  following  words :  "U  such  negligence  of  the  deceased 
proximately  contributed  to  the  injury  complained  of."  The  court  re- 
fused to  give  other  instructions  which  we  think  might  also  have  prop- 
erly been  given. 

We  do  not  think  it  necessary  to  extend  this  opinion  any 
*204  *f  urther.  Upon  the  facts  of  tbe  case,  we  do  not  think  that  the 
plaintiff  is  entitled  to  recover.  Tbe  ruling  of  the  court  below 
upon  the  demurrer  to  the  plaintiff's  evidence  is  not,  however,  as- 
signed for  error  in  this  court,  and  hence  we  cannot  consider  that  rul- 
ing. And  although  we  can  say  that  many  of  the  special  findings  of 
the  jury  against  the  defendant  are  mere  general  conclusions  drawn 
by  the  jury,  and  generally  incorrectly  drawn,  from  other  more  spe- 
cific findings,  or  from  the  facts  found  and  stated  in  these  other  more 
specific  findings,  and  therefore  that  such  general  conclusions,  or  gen- 
eral special  findings,  (if  we  may  be  allowed  the  expression,)  need  not 
be  considered,  but  may  be  wholly  ignored  and  disregarded,  yet  we 
cannot  say  that  all  the  special  findings  made  by  the  jury  against  the 
defendant  are  of  this  same  character,  or  that  they  may  be  treated  in 
this  same  manner.  And  hence  we  cannot  say  that  such  of  the  spe- 
cial findings  as  may  not  be  rejected  or  disregarded  will  support  or 
authorize  a  judgment  in  favor  of  the  defendant.  And  construing  the 
findings  of  the  jury  in  this  manner,  while  we  cannot  order  a  judgment 
to  be  rendered  upon  them  in  favor  of  tbe  defendant,  yet  we  can  say  that 
several  of  them,  together  with  the  general  verdict  of  the  jury,  are 
against  tbe  evidence,  and  ought  to  h^V^  \>een  set  aside  upon  tbe  mo- 
tion which  was  made  by  the  def^^  n  l  \,o  Bet  them  aside,  and  for  a 
new  trial.  We  think  the  court  V^J^^  a^^^^^^  overruling  the  defend- 
ant's motion  for  a  new  trial.  ^\o^ 

The  judgment  of  the  court  u  •Ay\>fti^NetBed,  and  the  cause 

remanded  for  a  new  trial.  ^\   ^tf  ^ 

(All  the  justices  concurriug^x      ^\o 
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*205  *D.  L.  WbiiLS  &  Oo.  v,  Charlbb  Mshu 

January  Term,  1881. 

Railroads:  Laborers  on:  Bond:  Statute  Construed.  The  liability  of  the 
obligors  on  a  bond  given  by  a  contractor  with  a  railroad  company  for  the 
construction  of  its  road,  under  section  85,  c.  B4,  Ckmip.  Laws,  1879,  pu 
785,  (Laws  1872,  p.  286,)  does  not  extend  to  an  account  for  provisions 
furnished  to  the  laborers  employed  by  a  subcontractor  upon  the  order  of 
such  subcontractor.  Such  an  account  is  not  for  provisions  supplied  to 
the  contractor,  within  the  terms  of  the  statute.^ 

Error  from  Marion  district  court. 

Action  brought  by  Mebl  against  D.  L.  Wells  &  Go.,  upon  an  ac* 
oount  for  beef.  Trial  at  the  October  term,  1880,  of  the  di&trict  court, 
and  judgment  for  the  plaintiff  for  ^88.28  and  costs.  The  defend- 
ants bring  the  case  to  this  court. 

Frank  Doster,  for  plaintiffs  in.  error. 

L.  F.  Keller,  for  defendant  in  error. 

Brewer,  J.  D.  L.  Wells  &  Go.  were  the  contractors  for  the  con- 
struction of  the  Marion  &  McPherson  Railroad.  Selden  &  Eelley  were 
subcontractors  under  them  for  laying  the  track.  Brown  &  Howell 
kept  a  boarding  train  for  boarding  the  men  engaged  in  track-laying. 
The  defendant  in  error  (plaintiff  below)  furnished  meat  for  use  on  the 
boarding  train.  Wells  &  Co.  had  given  a  bond  nnder  section  35,  c. 
84,  Gomp.  Laws  1879,  to  protect  laborers,  etc.  This  action  was  on 
that  bond.  An  important  question  is  as  to  the  scope  of  that  bond. 
It  was  conditioned  as  required  by  the  act  to  "pay  all  laborers,  me- 
chanics, and  material-men,  and  persons  who  supply  such  contractor 
with  provisions  or  goods  of  any  kind,  all  just  debts  due  to  such  per- 
sons, or  to  any  person  to  whom  any  part  of  such  work  is  given,  in- 
curred in  carrying  on  such  work.*'    These  supplies  were  furnished  to 

and  under  a  contract  with  a  subcontractor.  At  least,  part  of 
*206    the  testimony  tends  to  prove  *this.     Does  the  contractor's 

bond  render  him  liable  for  such  supplies?  Counsel  for  plain- 
tiff in  error  thus  analyzes  this  bond : 

"The  bond  required  by  the  act  above  quoted,  and  upon  which  defendant  in 
error  sues,  is  <  conditioned  that  such  persons  (D.  L.  Wells  &  Co.)  shall  pay  all 
laborers,  mechanics,  and  material-men,  (none  of  which  the  defendant  in  error 
was,)  and  persons  who  supply  such  contractor,  (D.  L.  Wells  &  Co.*,)  with  pro- 
visions or  goods  of  any  kind,  (nnder  contracts  therefor,  or  under  circum- 
stances which  estop  them  from  denying  liability.)  all  just  debts  due  to  such 
persons,  (laborers,  mechanics,  material-men,  and  persons  who  have  supplied 

>  See  note  to  Atchison,  T.  dls  8.  F.  R.  Go.  v.  Cnthbert,  14  Kan.  •212. 

Where  a  railway  company  contracts  with  another  railway  company  for  the  ocmstrao' 
ttoD  of  its  road,  although  no  bond  is  taken  by  the  former  company  from  the  corpora- 
tion with  whicn  the  contract  is  made,  yet  the  liability  of  the  first  oompany  dosi  not 
extend  to  an  account  for  provisions  or  goods  ftumlsbea  to  a  sabcontractor.  BL  Loniib 
W.  6t  W.  By.  Go.  v.  Bits,  80  Kan.  80, 1  Pac.  Bep.  S7. 
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them  with  proTi8loii8»  etc.,)  or  to  any  person  to  whom  anjpart  of  such  work 
la  given,  (subcontractors.)'" 

We  think  this  analysis  oorreot,  so  far  as  the  question  in  this  case 
is  concerned.  Defendant  in  error  was  not  a  laborer,  mechanic,  or 
material-man.  He  was  one  who  supplied  provisions.  The  words  de- 
scribing such  persons  form  a  separate  clause ;  are  by  themselves  a 
complete  deaeriptio  personarum.  They  are  "persons  who  supply  such 
contractor.'*  Now,  provisions  furnished  a  subcontractor  are  not  sup- 
plied  to  the  contractor  any  more  than  provisions  furnished  the  sev- 
eral laborers  and  niechanics  employed  on  the  road.  And  it  would 
be  strange  if  the  contractor  could  be  charged  with  all  the  provisions 
and  meats  furnished  to  every  man  engaged  in  the  construction  of  the 
road.  This  may  be  a  remedial  statute,  as  counsel  urges,  but  it  is  a 
statute  imposing  an  additional  liability,  and  under  which  it  is  sought ' 
to  bold  a  party  liable  for  a  debt  he  never  contracted.  Such  a  statute 
should  never  be  extended  beyond  the  fair  import  of  its  terms.  Mis- 
souri, E.  &  T.  B.  Go.  V.  Baker,  14  Ean.  *568.  The  bond  binds  the 
contractor  to  pay  for  all  labor  done  upon  and  materials  used  in  the 
construction  of  the  road,  so  far  as  his  contract  with  the  company 
calls  for  labor  and  materials,  no  matter  how  many  subcontracts  there- 
for may  be  made.  In  this  respect,  it  is  a  quasi  mechanic's  lien  law, 
the  lien  being  upon  the  bond  instead  of  upon  the  road.  •  Beyond  this, 
the  bond  is  held  for  all  provisions  and  goods  furnished  upon 
*207  his  personal  ^direction  for  use,  and  used  by  laborers  and  me- 
chanics while  at  work  in  the  performance  of  his  contract  with 
the  company.  In  other  words,  when  it  is  sought  to  extend  the  bond 
beyond  that  which  enters  into  and  forms  a  part  of  the  road,  there 
must  be,  outside  and  independent  of  the  bond,  a  personal  liability 
of  the  contractor.  This  is  the  clear  import  of  the  language,  and  the 
liability  should  not  be  extended  beyond  it. 

The  cases  cited  by  counsel  for  defendant  in  error  (Kent  v.  New 
York  Cent.  E.  Co.,  12  N.  Y.  628;  Mundt  v.  Sheboygan  R.  Co.,  81 
Wis.  451 ;  Redmond  v.  Galena  &  S.  W.  R.  Co.,  89  Wis.  426;  Peters 
v.  St.  Louis  &  I.  M.  R.  Co.,  24  Mo.  686)  are  not,  when  carefully  ex- 
amined, in  conflict  with  this.    In  the  first  the  question  arose  between 
a  laborer  and  the  railroad  company  as  to  its  liability  for  his  work 
done  on  the  road,  he  working  under  a  subcontractor ;  and  the  court 
held  that  the  term  "contractor/'  in  a  statute  which  read,  "any  con- 
tractor for  the  construction  of  any  part  of  a  railroad,''  was  general, 
and  included  all  contractors,  whether  the  principal,  or  those  to  whom 
he  had  sablet.     Here  a  contractor  obligor  in  a  bond,  binds  himself 
to  pay  for  all  supplies  furnished  l^  "Buch  contractor."    Do  these 
words  in  the  condition  of  the  b^v.      tfveftti  any  one  other  than  the 
obligor  ?    That  is  the  question  i|^A  .     eft«e.    ^he  other  authorities 
are  similar.  M   iV>^* 

That  the  district  court  ruJeJ  ^  ^  i^w  W  to  ttae  %oope  and  ex\»nt 

of  the  liability  on  this  bond  i^^>|^      ^f>*^  \j<Ah  faom  the  inalTOcteoM 
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given  as  well  as  those  refused.  For  this  error  the  judgment  muai  be 
reversed.  We  express  no  opinion  upon  the  disputed  question  of  fact 
as  to  whether  Wells  &  Co.  did  themselves  contract  with  Mehl  for  this 
meat.  If  they  did,  of  course  they  are  liable.  Bo  much  of  the  tes- 
timony objected  to  as  related  not  to  plaintifiF's  prior  personal  deal- 
ings with  defendants,  but  the  dealings  of  other  parties  with  defend- 
ants, would  seem  to  be  objectionable  under  the  ruling  in  Lobenstein 
V.  Pritchett.  8  Kan.  *313. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered. 

(All  the  justices  concurring.) 


*a08    *Kansas  City,  Ft.  S.  &  G.  E.  Co.  v.  W-  0.  Hammond. 

January  Term,  1881. 

Appeal:  Dismissal:  Effbct.  A  party  appealing  from  the  Judgment  of  a  jus- 
tice of  the  peace  may  dismiss  such  appeal  at  any  time  before  the  commence- 
ment  of  the  trial  in  the  district  court,  if  not  at  any  time  before  the  final 
submission  on  such  trial.  And  upon  such  dismissal  the  judgment  of  the 
justice  isrtotored,  and  has  the  same  force  and  effect  as  though  no  appeal 
had  been  taken.    [State  v.  Curtis,  29  Kan.  886.] 

Error  from  Bourbon  district  court. 
The  case  is  stated  in  the  opinion. 
Blair  A  Perry ^  for  plaintiff  in  error. 
C.  O.  French,  for  defendant  in  error. 

Brewer,  J.  This  is  an  action  brought  by  Hammond  against  the 
railroad  company,  to  recover  the  value  of  certain  stock  alleged  to  have 
been  killed  by  the  plaintiff  in  error  in  the  operation  of  its  railroad. 
The  suit  veas  commenced  before  a  justice  of  the  peace,  and  from  a 
judgment  there  rendered  against  it  the  railroad  company,  on  Novem- 
ber 12, 1880,  appealed  to  the  district  court  of  said  county.  The  dis- 
trict court  convened  on  December  20,  1880,  and  this  case  was  set 
for  trial  December  28,  1880.  On  December  24th  the  railroad  com- 
pany filed  a  written  motion  to  dismiss  its  appeal.  On  the  same  day 
this  motion  was  argued  and  submitted.  On  the  27th  the  court  over- 
ruled the  motion  to  dismiss,  and  the  case  subsequently  went  to  trial 
and  judgment. 

Without  noticing  any  further  matters  in  the  record,  we  are  clearly 

of  opinion  that  the  court  erred  in  overruling  this  motion.     A  party 

who  takes  an  appeal  can  withdraw  it  at  any  time  before  the 

*209     commencement  of  the  trial,  and  probably  at  *any  time  before 

the  final  submission  of  the  case.     Generally,  it  is  true  in  legal 

proceedings  that  a  moving  party  may  abandon  his  proceedings  at  any 
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time  before  the  final  submission.  And  an  appeal  is  simply  a  pro- 
ceeding of  one  party,  the  appellant.  It  is  as  much  under  his  control 
as  the  prosecution  of  an  original  action  is  under  the  control  of  the 
plaintiff.  Either  may  cause  the  opposite  party  annoyance,  vexation, 
and  expense,  and  yet  the  right  to  prosecute  and  withdraw  is  clear. 
Counsel  for  defendant  in  error  places  reliance  on  two  decisions  of 
this  court,  (Blaokshire  v.  Atchison,  T.  &  S.  F.  B.  Co.,  13  Ean.  *514; 
City  of  Kansas  v.  Kansas  Pac.  B.  Co.,  18  Kan.  831,)  in  which  it  is 
held  that  an  appeal  vacates  the  judgment  of  the  justice ;  and  the  argu- 
ment is  that,  if  the  judgment  is  vacated  by  the  appeal,  a  dismissal  of 
the  appeal,  like  a  dismissal  of  the  case,  leaves  the  party  without  any 
judgment.  Not  so;  the  statute  in  terms  provides  (Gomp.  Laws  1879, 
p.  720,  §  124)  that,  '*if  the  appeal  be  dismissed,  the  cause  shall  be 
remanded  to  the  justice  of  the  peace,  to  be  thereafter  proceeded  in  as 
if  no  appeal  had  been  taken."  In  other  words,  the  failure  of  the  ap- 
peal revives  the  judgment,  and  restores  the  parties  to  all  rights  exist- 
ing at  the  time  of  the  appeal.  The  vacation  of  the  judgment  by  ap- 
peal it  in  a  certain  sense  conditional.  When  judgment  is  rendered 
before  a  justice,  the  party  aggrieved  thereby  has  two  remedies:  ap- 
peal, or  petition  in  error.  If  he  pursue  the  latter,  he  leaves  the 
judgment,  as  a  judgment,  in  full  force.  True,  by  supersedeas  bond 
he  may  stay  execution,  but  the  judgment  remains  intact  until  set 
aside  by  the  decision  of  the  reviewing  court.  If  he  appeal,  he  takes 
the  whole  case  up,  and  it  is  tried  in  the  district  court  as  though  no 
judgment  had  ever  been  rendered.  The  inquiry  is  not  whether  the 
justice's  judgment  was  correct  upon  the  testimony  there  presented. 
The  plaintiff  does  not  hold  one  judgment  while  litigating  for  another. 
He  cannot  have  two  judgments  for  the  same  cause  of  action.  The 
one  is  vacated, — conditionally,  it  may  be,  but  still  vacated  until  the 
disposition  of  the  appeal.  If,  on  the  appeal,  a  new  judgment  is  ren- 
dered either  way,  the  judgment  before  the  justice  never  comes 
"^210  into  life  *again;  but,  if  the  appeal  is  dismissed,  no  new  trial 
is  necessary  to  revive  and  rehabilitate  the  former  judgment. 
The  statute  declares  that  it  shall  be  as  though  there  had  been  no  ap- 
peal. By  petition  in  error,  the  judgment  is  taken  up  for  review;  by 
appeal,  the  case  is  taken  up  for  trial.  Until  the  former  is  sustained, 
the  judgment  is  undisturbed;  when  the  latter  fails,  the  judgment  is 
restored.  Muckey  v.  Pierce,  3  Wis.  307;  Shiff  v.  Brownell,  4  Wis. 
285;  Helden  v.  Helden,  9  Wis.  657;  Bacon  v.  Lawrence,  26  HI.  58; 
Diffenderffer  v.  Hughes,  7  Har.  &  J.  3;  Newson  v.  Douglass,  Idt  417 ; 
4  Wait,  Pr.  237. 

The  judgment  will  be  reversed  -*3[  \i\i^  Q«>»b^  remanded,  with  in-, 
structions  to  sustain  appellant's  vw  'otx  ^^  4\BmiaB  the  appeal.  All 
costs  since  such  motion  will  be  ta^O^^  d^cs^  ^^  appellee, 

(All  the  justices  concurring.!      X^A  *^ 
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WiLBBB  A.  Hunt  v.  Jobbpr  Haihbs. 
January  Term,  1881. 

I.  New  Trial :  Newly-IHsooyered  Eridenoe.  In  an  action  to  recoy er  dam- 
ages for  fire  set  to  prairie,  after  a  verdict  for  defendant*  the  court  granted 
a  new  trial  on  the  ground  of  newly-discovered  evidence.  A  second  trial 
resulted  in  a  verdict  and  judgment  for  the  plaintiff.  None  of  the  testi- 
mony offered  on  the  first  trial  was  preserved;  nor  is  there  anything  to 
show  the  scope  of  that  testimony,  or  the  number  or  names  of  the  wit- 
nesses. The  affidavits  of  the  moving  party  in  support  of  the  motion  for 
a  new  trial  disclosed  that  he  had  made  inquiry  of  all  whom  he  thought 
likely  to  have  knowledge  of  material  facts,  and  had  not  discovered  this 
testimony  until  the  submission  of  the  case  to  the  Jury.  Couuter-alflda- 
vits  showed  that  these  new  witnesses  lived  within  a  mile  or  so  of  plain- 
tiff; that  they  frequently  passed  his  house;  that  he  must  liave  been  ac- 
quainted with  them,  and  known  that  they  were  in  the  neighborhood  at  the 
time  of  the  fire.  Heldt  that  the  ruling  of  the  court  in  granting  a  new 
trial,  and  in  leaving  the  costs  of  the  first  trial  to  abide  the  final  disposi- 
tion of  the  case,  must  be  sustained.^  ' 

*211      ^Firing  Prairies:  Damages.    In  an  action  under  section  2,  c.  118, 
Gomp.  Laws  1879,  if  it  appear  that  defendant  intentionally  and  directly 
set  a  prairie  on  fire,  he  is  liable  for  damages  caused  thereby;  and  whether 
he  did  or  did  not  start  such  fire  is  a  question  of  fact  for  the  jury. 

Error  from  Biley  district  court. 

At  the  September  term,  1880,  of  the  district  coort,  Haines  had 
judgment  against  Hunt  for  $800  damages  and  costs. 
Spilman  d  Brown,  for  plaintiff  in  error. 
McClure  d  Humphrey,  for  defendant  in  error. 

Brewer,  J.  Defendant  in  error  brought  bis  action  to  recover  for 
the  destruction  of  his  property  by  a  fire  set  by  plaintiff  in  error  to 
prairie  grass.  A  trial  was  had,  and  verdict  returned  for  defendant. 
On  motion,  a  new  trial  was  granted,  and  upon  the  second  trial  plain- 
tiff obtained  a  verdict  and  judgment.  To  reverse  this  we  have  before 
ns  this  proceeding  in  error. 

It  is  alleged,  first,  that  the  court  erred  in  granting  a  new  trial. 
The  ground  upon  which  a  new  trial  was  granted  was  newly-discovered 
evidence.  The  affidavits  of  the  moving  party  showed  that  he  had 
made  inquiry  of  all  whom  he  thought  likely  to  have  knowledge  of  any 
facts  Qiaterial  to  his  case,  and  had  not  ascertained  that  these  wit- 
nesses  knew  of  certain  facts  until  after  the  case  had  gone  to  the  jnry. 
It  appeared  from  counter-affidavits  that  these  witnesses  lived  within 
^  mile  or  two  of  plaintiff;  that  they  frequently  passed  his  house, 
and  under  such  circumstances  that  he  could  not  have  been  unac- 
quainted with  them,  or  ignorant  that  they  were  in  the  neighborhood 

>See  note  to  Clark  v.  Norman,  2i  Kan.  *616;  Brown  v.  Atchison,  T.  d^  &  P.  B.  Go., 
tf  Kan.  189,  and  cases  cited. 
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at  the  time  of  the  fire.     Now,  it  is  plain  that,  if  the  court  had  refused 
the  new  trial,  the  case  of  Smith  v.  Williams,  11  Kan.  "^104,  would  be 

an  authority  directly  in  point  to  sustain  such  ruling.  But  it 
*212     has  been  frequently  held  that  where  *a  new  trial  is  granted, 

this  court  will  require  a  much  stronger  showing  of  error  be* 
fore  it  disturbs  such  ruling,  than  in  case  the  new  trial  was  refused. 
Field  V.  Einnear,  5  Kan.  *283;  Ottawa  v.  Washabaugh,  11  Kan. 
*124;  Bedell  v.  National  Bank,  16  Kan.  180.  The  result  of  the  sec- 
ond trial  in  this  case  tends  strongly  to  ^bow  that  justice  was  done  in 
setting  aside  the  first  verdict,  and  giving  the  parties  another  hearing. 
There  is  no  pretense  that  defendant  did  not  have;  all  his  testimony 
at  the  second  trial;  and  still  the  verdict  was  then  against  him,  while 
before  it  had  been  in  his  favor.  Further,  we  have  none  of  the  testi- 
mony on  the  former  trial  before  as ;  we  know  nothing  as  to  the  course 
of  the  evidence,  the  number  or  names  of  the  witnesses.  Perhaps  the 
plaintiff  had  brought  nearly  all  his  neighbors  in  as  witnesses,  and  it 
was  manifest  he  had  been  diligent  in  securing  testimony.  Perhaps 
the  line  of  defendant's  testimony  ran  directly  counter  to  what  had 
been  manifestly  the  common  understanding  of  the  neighborhood ;  and 
the  plaintiff,  surprised  by  such  testimony,  was  not  prepared  to  dis- 
prove the  substance  of  it.  Of  course,  this  is  mere  conjecture,  but  it 
only  serves  to  show  how  illy  informed  we  must,  in  the  nature  of 
things,  be  upon  matters  like  this,  and  why  so  much  reliance  must  be 
placed  on  the  discretion  of  the  trial  judge.  No  reviewing  court  can 
possibly  be  fully  possessed  of  the  information  he  has;  and  when  his 
ruling  does  not  finally  conclude  the  parties,  but  simply  gives  each 
another  chance  to  present  his  case  to  a  jury, — and  especially  when 
the  subsequent  trial,  in  which  there  is  no  pretense  of  a  lack  of  testi- 
mony on  either  side,  practically  sustains  his  action  in  setting  aside 
the  former  verdict, — a  reviewing  court  will  be  very  loath  to  reverse 
such  rule  and  uphold  the  former  verdict  as  a  finality. 

For  similar  reasons,  his  ruling  upon  the  question  of  costs  must  be 
sustained.  We  have  nothing  to  add  to  the  remarks  made  upon  this 
question  of  costs  on  new  trial  in  the  case  of  N.  0.  G.  M.  &  S.  Go.  v. 
Eakins,  23  Kan.  *318.     But  we  do  not  know  that  the  victorious  party 

in  this  case  was  without  fault.  It  would  seem  to  us,  from  all 
*213     the  insight  we  have  into  the  *facts  of  the  former  trial,  that 

the  costs  of  that  trial  should  have  been  taxed  against  the 
plaintiff;  but  where  a  ruling  which  rests  so  largely  in  the  discretion 
of  the  court  is  challenged,  it  should  appear,  not  only  that  the  ruling 
may  have  been*  wrong,  but  also  tha,t  it  must  have  been.  All  pre- 
sumptions sustain  it ;  the  silence  of  iUe  tecoid  sustains  it;  all  doubts 
go  in  its  favor. 

We  pass  now  to  the  questions  ^         a  xV^^^  ^^^  second  trial.    The 

action  was  brought  under  chaptev\i&^  f  ^^^  ^^^^^^^  ^'^^^  ^*  Wr9. 
A  similar  statute  was  before  thi^  Yh  6  lot  oouBvdeTation  in  Emerson 
T.  Gardiner,  8  Kan.  *465,  and  ^     \^  i^  ^.fts^i^  ^as  said:  "Ti  fiia  ia 
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set  to  woods,  marshes,  or  prairies,  then  there  oan  be  a  recovery  an- 
der  the  statute;  and  the  test  of  liability  will  be,  did  the  defendant 
set  the  fire  ?*'  Of  course,  this  "setting  on  fire"  must  be  the  direct  in- 
tentional act  of  the  defendant,  as  explained  in  Missouri,  E.  &  T.  R. 
Co.  V.  Davidson,  14  Ean.  *849,  and  not  an  unavoidable  accident. 
So  far,  then,  as  the  liability  of  the  defendant  is  concerned,  the  simple 
question  was,  did  the  defendant  intentionally,  and  not  in  firing  against 
fire,  set  the  prairie  on  fire?  If  he  did,  and  that  fire  destroyed  plain- 
tiff's property,  he  is  liable.  No  element  of  willfulness  or  negligence 
enters.  He  may  not  have  thought  of  injuring  his  neighbor,  and  he 
may  have  been  guilty  of  no  negligence.  Yet,  if  he  intentionally  set 
the  prairie  on  fire,  he  must  pay  for  the  damage  done  by  such  fire. 
This  question  the  court  placed  distinctly  before  the  jury  in  its  charge. 
They  found  against  the  defendant.  The  testimony  will  sustain,  while 
it  may  not  compel,  such  a  conclusion.  Beyond  question,  he  started 
a  prairie  fire  on  the  morning  of  the  day  that  this  damage  was  done. 
He  admits  that.  This  was  in  close  proximity  to  a  house  he  was 
building.  This  fire  he  claims  to  have  fully  extinguished.  Later  in 
the  morning  the  grass  is  found  to  be  on  fire  a  short  distance  off,  and, 
spreading  with  great  rapidity,  does  the  damage.  Now,  the  theory  of 
the  plaintiff  was  that  the  fire  started  by  defendant  was  not  fully  ex- 
tinguished, but  ran  along  the  grass  unnoticed  by  him  for  a  while, 
until,  driven  by  the  rising  wind,  it  spread  into  a  large  and  de* 
*214  vouring  flame;  *and  there  was  testimony  tending  to  sustain 
this  theory.  And  we  cannot  hold  that  the  jury  were  bound  to 
find  against  it.  The  only  exception  to  the  charge  of  the  court  was  a 
general  exception  to  it  as  a  whole,  and  is  available,  therefore,  only  in 
case  its  general  scope  and  drift  are  erroneous.  Sumner  v.  Blair,  9 
Kan.  *521;  Ferguson  v.  Graves,  12  Kan.  *S9;  Wheeler  v.  Joy,  15 
Kan.  *389,  And  we  see  no  reason  to  doubt  the  general  accuracy 
of  the  charge.  It  seems  to  cover  the  entire  ground,  and  presents  the 
question  fairly  to  the  jury. 

Taking  the  case  as  a  whole,  we  see  no  material  error, — ^nothing 
prejudicing  the  substantial  rights  of  the  defendant, — and  therefore 
the  judgment  must  be  affirmed. 

(AH  the  justices  concurring.) 
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Charles  L.  Gibbs  v.  David  W.  Williams  and  others. 

January  Term,  1881. 

!•  "Water-Conrse :  Snrfaoe  Water.  As  a  general  rule»  surface  water  is 
within  the  control  of  the  owner  of  any  land  upon  which  it  falls  or  over 
which  it  flows.  He  may  use  all  that  comes  upon  his  own,  or  decline  to 
receive  any  that  falls  on  his  neighbor's,  land, 

2«  .    In  order  to  create  the  exception  noticed  in  Palmer  v.  Waddell,  22 

Kan.  *352,  it  is  not  sufficient  that  the  conformation  of  the  surface  be  such 
that  the  water  falling  on  a  large  tract  of  land  naturally  Hows  upon  and 
over  a  depression  at  one  end  of  that  tract.  There  must  be  a  necessity  for 
the  outflow  over  this  depression,  in  order  to  prevent  the  flooding  of  a  con- 
siderable body  of  land,  and  there  must  be  a  distinct  channel,  with  well- 
defined  banks,  cut  through  the  turf  and  into  the  soil  by  the  flowing  of  the 
water,— the  bed  of  a  stream,  or  something  which  will  present  on  casual 
glance  to  every  eye  the  unmisttikable  evidences  of  the  frequent  action  of 
running  water.* 

Error  from  Cloud  district  court. 

Action  brought  by  Gibbs  against  Williams  aod  two  others,  to  re- 
cover damages  for  the  obstruction  of  an  alleged  water-course. 
*215  Trial  at  the  August  term,  1879,  of  the  district  *court|  and 
judgment  for  the  defendants. 

F.  W.  StvrgeSf  for  plaintiff  in  error. 

L.  c/.  Crans  and  C.  K.  Wells,  for  defendants  in  error. 

Bbeweb,  J.  This  was  an  action  in  which  the  plaintiff  sought  to 
recover  of  the  defendants  for  obstructing  a  water-course,  whereby  bis 
cellar  was  flooded  and  property  destroyed.  The  pivotal  question  is 
as  to  the  existence  of  a  water-course,  or  anything  having  so  far  the 
attributes  of  a  water-course  as  to  forbid  interference  with  it  by  the 
owner  of  the  soil.  It  is  not  pretended  that  there  was  any  constant 
stream, — any  general  flow  of  water.  Indeed,  it  is  perfectly  plain  that 
the  only  water  flowing  down  this  alleged  water-course  was  the  tem- 
porary accumulation  of  rainfalls.  It  was  simply  a  passage-way  for 
surface  water.  True,  there  was  some  testimony  tending  to  show  the 
existence  of  a  couple  of  springs ;  but  very  clearly  they  were  not  suf- 
ficient to  cause  running  water,  or  start  even  a  temporary  stream. 
On  the  other  hand,  it  is  equally  clear  that  the  configuration  of  the 
ground  is  such  that  the  surface  water,  falling  upon  quite  a  tract  of 
land,  flows  off  through  this  paasag^-^ay.  Of  course,  in  time  of 
heavy  rains,  the  accumulation  formB  &  large  stream  of  water;  for, 
according  to  some  testimony,  the  UqC^  ^^  ^^^^  wUose  out&ow  of  sur- 

W^  ^TT\i\  'v,  Qreto,  26 15.  W.  Rep. 


>8ee  note  to  Palmer  y.  Waddell,  22  1^  c^o*  ^ 

228,  and  note;  Union  Pac.  R.  Co.  y,  Dy^^y,   #^/!ift. 
of  the  common  law  with  respect  to  th^  j>5^J\»  *  ISr^tv 
▼ails,  aa  a  general  rule,  in  Kansas.    ]B>«^^ 
K.  Co.  y.  Riley,  33  Kan.  374,  6  Pac.  Re»5^ 

For  a  diacQssion  of  the  8 abject  of  waJ^^  ^\>V  ' 
Kan.  •352,  and  note.  ^V  l^t\^ 
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face  water  is  along  this  way  amoants  to  from  one  thousand  to  twelve 
hundred  acres.  This  passage-way  runs  through  the  city  of  Con- 
cordia. Lots  are  laid  off  across  it,  and  the  obstruction  complained 
of  was  in  building;  a  store  on  one  of  these  lots  and  across  this  pas- 
sage-way. It  is  described  as  being  from  three  to  five  feet  in  depth, 
and  from  thirty  to  fifty  feet  in  width.  Across  it,  at  one  time,  bridges 
were  built  by  the  city.  It  is  called  by  various  witnesses  a  ravine, 
a  draw,  a  depression.  Several  testified  to  having  run  a  mowing 
machine  up  its  bed.  Evidently  grass  was  growing  throughout 
*216  ^rnost  of  its  extent.  There  was  no  general  cut  in  the  soil  by 
the  frequent  flow  of  water.  It  was  not  a  ravine  with  sharp 
and  distinct  banks. 

Now,  the  ordinary  rule  concerning  surface  water  is  settled  and  fa- 
miliar. The  lower  estate  owes  no  duty  to  the  higher,  and  the  owner 
of  each  may  use  or  abandon  surface  water  as  he  pleases.  "It  is  not 
one  of  the  legal  rights  appertaining  to  land,  that  the  water  falling 
upon  it  from  the  clouds  shall  be  discharged  over  land  contiguous  to 
it;  and  this  is  the  law,  no  matter  what  the  conformation  of  the  face 
of  the  country  may  be,  and  altogether  without  reference  to  the  fact 
that  in  the  natural  condition  of  things  the  surface  water  would  es- 
cape in  any  given  direction.  The  consequence  is;  therefore,  that 
there  is  no  such  thing  known  to  the  law  as  a  right  to  any  partiular 
flow  of  surface  water,  jure  natura.  The  owner  of  the  land  may,  at 
his  pleasure,  withhold  the  water  falling  on  his  property  from  passing 
onto  that  of  his  neighbors,  and  in  the  same  manner  may  prevent  the 
water  falling  on  the  land  of  the  latter  from  coming  upon  his  own. 
In  a  word,  neither  the  right  to  discharge  nor  to  receive  surface  water 
can  have  any  legal  existence  except  from  a  grant,  express  or  implied. 
The  wisdom  of  this  doctrine  will  be  apparent  to  all  minds  on  a  little 
reflection.  If  the  right  to  run  in  its  natural  channels  was  annexed 
to  surface  water  as  a  legal  incident,  the  difficulties  would  be  infinite 
indeed.  Unless  the  land  should  be  left  idle,  it  would  be  impossible 
to  enforce  the  right  in  its  rigor;  for  it  is  obvious  every  house  that  is 
built,  and  every  furrow  that  is  made  in  a  field,  is  a  disturbance  of 
such  right.  If  such  a  doctrine  prevailed,  every  acclivity  would  be 
and  remain  a  water-shed,  and  most  low  ground  become  reservoirs. 
It  is  certain  that  any  other  doctrine  but  that  which  the  law  has 
adopted  would  be  altogether  impracticable.  The  legal  principle,  as 
stated  above,  is  fully  established  in  the  following  cases :  Greatrex 
V.  Hay  ward,  S  Exch.  291 ;  Eawstron  v.  Taylor,  11  Exch.  369;  Broad- 
bent  V.  Bamsbotham,  Id.  602 ;  Dickinson  v.  Worcester,  7  Allen, 
*217  19 ;  Parks  v.  Newburyport,  10  *Gray,  28 ;  Luther  v.  Winnisim- 
met  Co.,  9  Gush.  171;  Ashley  v.  Wolcott,  11  Gush.  192; 
Shields  v.  Arndt,  S  N.  J.  Eq.  234."  Bowlsby  v.  Speer,  31  N.  J.  Law, 
352. 

This  rule  is  both  just  and  wise.     It  gives  to  each  owner  the  fullest 
dominion  over  his  own  land,  the  largest  liberty  of  imprdvement  of 
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that  land  according  to  the  neoessities  of  his  business  and  the  dictates 
of  his  judgment.  It  enables  each  to  use  and  aocnmalate  all  the  wa« 
ter  falling  upon  his  own  land, — a  right  of  no  small  value  in  a  state 
like  oars;  for  it  is  a  frequent  thing  (or  farmers,  on  the  upland  prai« 
lies,  away  from  streams,  to  throw  up  a  little  wall  of  earth  at  the  lower 
side  of  their  farms,  and  thus  obtain  a  pool  of  stock  water  supplied 
entirely  from  the  fall  of  rain.  But,  wise  or  unwise,  it  has  become  a 
settled  rule,  and  may  not  be  disturbed  save  by  legislative  action. 
Like  other  general  rules,  it  has  some  exceptions,  and  the  effort  was 
to  bring  this  case  within  one  of  those  exceptions, — the  one  noticed 
by  this  court  in  the  case  of  Palmer  v.  Waddell,  22  £an.  *352.  In 
reference  to  this  exception  the  district  court  charged  as  follows : 

'**The  rule  that  the  owner  of  a  tract  of  land  may  obstruct  the  flow  of  sur- 
face water  across  his  land  .appears  to  and  does  have  an  exception ;  which  is, 
where  surface  water,  having  no  definite  source,  is  supplied  from  the  falling 
rains  and  melting  snow  from  a  hilly  region  or  .high  bluffs,  and,  owing  to  the 
natural  formation  of  the  surface  of  the  ground,  is  forced  to  seek  an  outlet 
through  a  gorge  or  ravine,  and  by  its  flow  assumes  a  definite  or  natural  chan- 
nel, and  escapes  through  such  channel  regularly  during  the  spring  months  of 
every  year,  and  in  seasons  of  heavy  rains;  and  such  has  always  b^n  the  case, 
so  tar  as  the  memory  of  man  runs.'  The  language  just  read,  is  that  of  the 
supreme  court  of  this  state,  and  you  are  instructed  that  the  word  *  gorge,*  as 
here  used,  means  a  defile  between  hills  or  mountains ;  that  is,  tf  narrow  throat 
or  outlet  from  a  region  of  country.  If,  therefore,  a  man  owns  a  piece  of  land 
upon  which  there  is  a  gorge  as  thus  defined,  he  has  no  right  to  dam  It  up  so 
as  to  desti-oy  or  injure  the  region  of  country  to  which  such  gorge  is  an  outlet. 
A  ravine  is  defined  by  Webster  to  be  a  deep  and  narrow  hollow,  usually 
worn  by  a  stream  or  torrent  of  water;  a  gorge;  a  mountain  cleft.  The  lan- 
guage which  I  have  heretofore  cited  to  you  from  the  opinion  of  the 
^218  ^supreme  court,  as  creating  an  exception  to  the  general  right  of  a 
party  to  obstruct  the  natural  flow  of  surface  water,  must  be  ttiken  to 
mean  that  where  the  outlet  to  the  surface  water  which  falls  on  a  considerable 
region  of  country  is  over  a  tract  of  land  owned  by  a  person,  and  such  water 
has  worn  a  well-defined  channel  over  the  land  of  such  person,  and  such  land 
lies  between  hills,  so  that  there  is  no  other  natural  or  reasonable  outlet  for 
such  surface  water,  then  the  person  owning  the  said  tract  may  not  dam  up 
such  channel,  and  fiow  the  water  back  on  lands  situated  above.  But  if  a 
channel  which  conducts  surface  water  only  runs  through  a  level  tract  of 
country,  where  there  is  room  for  such  surface  water  to  spread  out  and  flow 
in  other  directions,  and  is  not '  forced,"  in  the  language  of  the  supreme  court, 
to  seek  an  outlet  through  a  gorge  or  ravine,  then,  under  such  circumstances, 
such  channel  may  be  obstructed  by  a  person  who  does  so  for  the  purpose,  in 
good  faith,  of  the  better  enjoyment  of  his  own  land,  and  without  malicipus 
motif es;  and  he  would  not,  under  such  circumstances,  be  liable  for  damages 
which  might  be  occasioned  thereby." 

Upon  this  instruction  rests  the  t^laii^  ^^  error.     A.nd  that  claim 
substantially  is  that,  by  the  expl^^   rn.^%  and  4efi.nitionB  attached  to 
the  language  of  this  court,  the  cq^^^  .   vvs  vvif^ix  which  the  exception 
to  the  general  rule  depends  wer^  ^^1^^^^  eWkftgwated,  and  in  tact  the 
exception  deprived  of  any  practi^%\  ^Aft^^X^^o^'^.ou  ^  ^^^  pxaiiie  state. 
Counsel  says  that  there  are  no   J^^^^^oV-^^  va ^vosxAy  aud  tViat^ ^ti- 
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do  not  here  exist.  The  ruling  of  the  distriot  ooart  was  correct.  The 
explanation  of  the  language  of  this  court  was,  in  view  of  the  facts  of 
the  case,  appropriate,  and  well  calculated  to  present  to  the  jury  the 
true  nature  and  condition  of  the  exception.  We  shall  not  stop  to 
criticise  every  sentence,  nor  do  we  assert  that  some  expressions  might 
not  mislead  in  some  cases.  But  the  instruction  brings  out  clearly 
the  distinction  which  in  this  case  was  necessary  to  guide  to  a  oorreet 
conclusion.  In  this  state,  outside  of  a  few  level  bottoms  along  the  Eaw 
and  other  streams,  tfie  general  configuration  of  the  surface  is  rolling 
prairie.  The  elevation  is  not  high,  and  the  depression  is  not  deep. 
These  do  not  run  in  parallel  lines.  There  is  no  uniformity  in 
*219  elevation  or  depression.  There  is  a  gradual  slope  *in  one  di- 
rection and  another.  From  this  very  unevenness  and  irregu- 
larity, it  often  happens  that  the  surface  water  from  a  large  tract  tends 
and  flows  towards  and  over  a  single  depression  into  the  creeks  and 
streams.  In  times  of  heavy  rains  a  large  body  of  water  may  thus 
flow.  .But  this  of  itself  does  not  make  a  water-course.  The  owner 
of  land  in  this  depression  is  under  no  legal  obligations  to  receive  this 
flow  of  water,  and  may  All  up  the  depression.  By  so  doing  the  flow 
of  water  is  simply  spread  over  a  larger  surface,  or  along  the  next 
lower  depression.  There  is  no  large  accumulation  of  stagnant  water ; 
no  body  of  tillable  land  is  turned  into  a  swamp,  and  rendered  unfit 
for  agricultural  purposes.  The  water  is  not  forced  to  take  this  outlet. 
Deprived  of  this,  it  readily  flows  off  in  another.  On  the  other  hand,  it 
sometimes  happens,  as  in  the  Palmer  v.  Waddell  case,  that  in  a  hilly 
country  the  melting  snows  and  falling  rains  on  a  large  tract  form  an 
accumulation  of  surface  water,  which  must  flow  through  some  defile 
or  gorge  between  the  hills ;  or,  if  that  be  closed,  must  remain  on  the 
tract,  stagnant  water,  rendering  valuable  lands  useless.  In  such 
cases,  there  appears  a  public  necessity  to  forbid  the  obstruction  of 
such  channel.  And  if  the  defile  may  not  be  closed,  then  the  torrent 
which  of  right  comes  through  it  has  acquired  so  much  of  the  char- 
acteristics of  a  natural  stream  as  to  be  entitled  to  flow  undisturbed 
through  any  distinct  and  well-defined  channel  which  it  may  have  cat 
through  level  lands  to  the  river  or  lake.  Now,  that  which  sustains 
this  lower  channel  is  not  the  fact  that  much  water  flows  in  it,  but  be- 
cause of  the  impossibility  of  obstruction  or  dispersion  before  the 
6ti*eam  reaches  it.  Suppose,  for  instance,  a  tract  of  a  toousand  acres, 
nearly  level,  but  with  a  slight  incline  towards  one  corner.  Undisturbed, 
quite  a  volume  of  water  in  a  heavy  rain  might  accumulate  and  flow 
toward  this  corner, — a  much  larger  volume,  in  fact,  than  any  which 
would  accumulate  in  a  hilly  tract  of  only  five  hundred  acres.  Yet  in 
the  one  case  it  would  not  be  just  to  call  the  passage-way  across  the 
corner  a  water-course,  for  dispersion  of  the  water  is  easy,  and  with- 
out danger  of  destruction  of  any  considerable  amount  of  land; 
*220  *while  in  the  other,  as  dispersion  would  be  impossible,  and 
the  accumulation  must  form  a  stream,  it  might  be  just  to  hold 
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it  possessed  of  all  the  essential  attribates  of  a  water-coarse.  In  short, 
the  only  exception  to  the  rule  concerning  surface  water  is  where  ne* 
eessity  compels  it. 

I  Now,  in  the  case  at  bar,  the  testimony  discloses  no  such  hilly  country 
as  accumulates  a  large  volume  of  water,  and  necessarily  dispharges  Vi 
in  a  single  stream  through  a  gorge  or  defile.  The  general  slope  and  in- 
cline doubtless  causes  a  large  flow  of  water  in  times  of  heavy  rain 
along  this  depression,  but  the  surface  on  either  side  of  it  is  compara- 
tively level.  If  it  be  filled  up,  the  flowing  water  will  simply  spread 
over  a  wider  surface.  Indeed,  it  would  seem  that,  since  the  flood  out 
of  which  this  action  arose,  the  city  has  partially,  if  not  wholly,  filled 
up  this  depression,  and  turned  the  flow  in  another  direction.  There 
was  no  danger  of  flooding  any  considerable  tract  of  land, — none,  in 
fact,  except  perhaps  a  small  portion  of  the  depression  just  above  the 
obstruction .  No  body  of  land  would  be  rendered  swampy,  or  unfit 
for  tillage  or  other  use.  ^o  interest  of  agriculture  demanded  that 
this  passage-way  for  surface  water  should  be  kept  open.  Indeed, 
there  was  no  certainty  that  the  owners  of  nearly  all  the  lands  drained  * 
by  this  passage-way  might  not  for  farm  purposes  appropriate — and 
without  much  difficulty,  except  in  case  of  extraordinary  rains — all  the 
surface  water  falling  on  their  respective  tracts. 

Again,  for  a  water-course  there  must  be  a  channel,  a  bed  to  the 
stream,  and  not  merely  low  land,  or  a  depression  in  the  prairie  over 
which  water  flows.  It  matters  not  what  the  width  or  depth  may  be, 
a  water-course  implies  a  distinct  channel,  a  way  cut  and  kept  open 
by  running  water,  a  passage  whose  appearance,  different  from  that  of 
the  adjacent  land,  discloses  to  every  eye,  on  a  mere  casual  glance,  the 
bed  of  a  constant  or  frequent  stream.  Swett  v.  Cutts,  50  N.  H.  439; 
Ashley  v.  Wolcott,  11  Cush.  192;  Hoyt  v.  City  of  Hudson,  27  Wis. 
664;  Ang.  Water-Courses,  (6th  Ed.)  §  4;  Barnes  v.  Babron,  10  Nev. 
218. 

4(221      "The  banks  of  a  river  are  those  elevations  of  land  which  ^confine  the 
waters  when  they  rise  out  of  the  bed;  and  the  bed  is  that  soil  so  usu- 
ally covered  with  water  as  to  be  distinguishable  from  the  banks  by  the  char- 
acter of  the  soil  or  vegetation,  or  both,  produced  by  the  common  presence 
and  action  of  flowing  water.    But  neither  the  line  of  ordinary  high- water 
mark,  nor  of  ordinary  low-water  mark,  nor  of  a  middle  stage  of  water,  can  be 
assumed  as  the  line  dividing  the  bed  from  the  banks.    The  line  is  to  be  found 
by  examining  the  bed  and  the  banks,  and  ascertaining  where  the  presence  and 
action  of  water  are  so  common  and  usual,  and  so  long  continued  in  all  ordi- 
nary years,  as  to  mark  upon  the  soil  of  the  bed  a  character  distinct  from  that 
of  the  banks  in  respect  to  vegetation,  as  ^^1^  ^  ^  respect  to  the  nature  of 
the  soil  itself.    •    *    ♦    But  in  all  casc^  the  bed  ot  a  river  is  a  natural  ob- 
ject, and  is  to  be  sought  for,  not  mQ^^^x^  m  l\\©  appVication  of  any  abstract 
rules,  but  as  other  natural  objects  ar^  ^^v   vT^,  tot  and  tound,— by  the  distinct- 
ive appearances  they  present;  the  batj^^O^  .-vtt^^^^^^^»  ^^  which  vegetation 
appropriate  to  such  land  in  the  pwti«J^^  \i^    ?^\tl  gtowa,  wherever  the  bank 
is  not  too  steep  to  permit  such  grovh!^v3    .  \^^^^  h^d  being  ftoil  ol  a  d\tl«itent 
character,  and  having  no  vegetation  ^^vWa^    axxeh^  cxiftta  when  commonly 
submerged  in  water."    Howard  v,  >\  V  0*  nV^  a^Uow. 4^1. 
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It  is  very  dear  from  the  evidence  that  this  depresBion  lacked  these 
essential  features  of  a  water-course.  Along  its  bottom  the  grass 
grew  as  elsewhere;  a  little  coarser  and  thicker,  perhaps,  bat  with  that 
as  the  only  difference.  Mowing-machines  were  ran  in  it.  The  tuff 
was  not  cut  through  and  a  distinct  channel  worn  in  the  soil  by  the 
running  water.  Doubtless,  any  one  looking  at  it  in  connection  with 
the  surrounding  land,  and  noticing  its  lower  level,  would  perceive 
that  it  was  a  passage-way  for  surface  water;  but  one  examining  it 
disconnected  from  its  surroundings  would  not  instantaneously  per- 
ceive that  it  was  a  water-course, — ^that  it  was  a  channel  cut  and  kept 
open  by  frequent  flow  of  water. 

In  this  respect,  therefore,  as  in  that  previously  noticed,  this  pas- 
sage-way lacked  the  distinctive  attributes  of  a  water-course.  We 
have  given  this  case  much  examination,  and  are  satisfied  that  the 
verdict  of  the  jury  is  correct;  and  while,  as  suggested,  every 
*222  expression  in  the  instruction  of  the  court  *may  not  be  strictly 
correct,  yet  it  so  presented  to  the  jury  the  distinctions  between 
a  mere  passage-way  for  surface  water  and  a  water-course  that  they 
could  not  have  been  misled.  We  see,  therefore,  no  error  which  jus- 
tifies a  reversal  of  the  judgment,  and  it  will  be  affirmed. 

(All  the  justices  concurring.) 


Bashob  ft  ICarz  and  others  v,  Nordyeb  k  Mabmon  Oo. 

January  Term,  1881. 

1.  Pleading:  Beply :  Waiver.    Where  oo  reply  is  filed,  though  new  mat- 

ter in  tbe  answer  requires  one,  and  where  only  one  specific  objection  is 
made  to  the  sufSciency  of  tbe  pleadings,  and  the  case  is  tried  as  though 
a  reply  was  filed,  and  as  though  tbe  issues  were  fully  stated  in  the  ple«i- 
ings,  fields  that  this  court  wiU  limit  its  inquiiy  as  respects  the  pleadings 
to  that  specific  objection.  [St.  Louis  &  8.  F.  By.  Co.  v.  Dudgeon,  ^ 
Kan.  285.] 

2.  Mechanic's  Uen:  Promissory  Notes.   Flaintifb,  under  a  contract  with 

defendants,  furnished  mill  machinery.  In  part  payment,  they  received 
.  six  notes, — ^three  drawn  payable  to  their  own  order,  and  three  to  the  order 
of  a  company  from  which  tliey  had  purchased  part  of  the  machinery  to 
fill  their  contract.  These  latter  notes  were  delivered  to  said  company  in 
partial  settlement  of  their  bill,  but  were  shortly  returned  indorsed  to  plain- 
tiffs. Thereafter,  and  within  the  statutory  four  months^plaintifEB,  being 
the  owners  and  holders  of  ail  the  notes,  filed  their  statement  for  a  me- 
chanic's lien.  Heldt  that  the  plaintiffs  were  not  prevented  by  these  facts 
from  acquiring  a  lien  for  the  amount  of  all  the  notes. 

8. :  Filing  of  Statement.    The  statutory  four  months  within  which  to 

file  statement  for  a  lien  date  from  the  time  the  machinery  is  in  fact  fur- 
nished or  put  up,  and  not  from  the  time  the  contractor  had  agreed  that  it 
should  be  furnished  or  put  up. 
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4*  Judicial  Sales :  Appraisement.  Where  a  jadgment  orders  a  sale  without 
appraisement,  it  is  error  for  it  to  direct  an  execution  within  six  months 
from  its  date. 

Error  from  Dickinson  district  court. 
The  case  is  stated  in  the  opinion. 
•228    *Hoffmire  dt  Pierce^  for  plaintiffs  in  error. 
Smith  dt  Davidson^  for  defendants  in  error. 

Bbewbb,  J.  In  the  court  below,  the  district  court  of  Dickinson 
countjy  Kansas,  the  plaintiffs  therein,  the  Nordyke  &  Marmon  Com- 
pany, sought  to  foreclose  a  mechanic's  lien  upon  the  property  de- 
scribed in  their  petition.  The  original  defendants  were  William 
Bashor  and  Wendell  Marx,  partners  as  Bashor  &  Marx,  and  A.  W. 
Bice;  but  upon  the  calling  of  the  case  for  trial,  at  the  first  term  of 
court  after  the  commencement  thereof,  the  case  was  dismissed  as 
to  A.  W.  Bice,  and  upon  the  motion  of  said  plaintiffs  below,  the 
Nordyke  &  Marmon  Company,  Peter  Marx  was  made  a  defendant. 
After  the  plaintiffs  below  filed  their  petition,  the  defendants  William 
Bashor  and  Wendell  Marx  filed  their  answer  thereto,  and  after  Peter 
Marx  was  made  defendant  he  filed  his  answer  to  the  petition  of 
plaintiffs.  To  the  answer  of  William  Bashor  and  Wendell  Marx 
the  plaintiffs  below  filed  their  reply.  This  reply  was  filed  before  the 
answer  of  Peter  Marx.  These  were  all  the  pleadings  filed  in  the  case, 
A.  W.  Bice  having  failed  to  file  any  answer  previous  to  the  time  the 
case  was  dismissed  as  to  him.  Peter  Marx»  in  his  answer,  alleged 
that  he  was  the  owner  in  fee  of  the  premises,  and  denied  that  plain- 
tiffs had  any  mechanic's  lien  thereon.  Now,  the  first  claim  of  error 
is  that,  upon  the  pleadings  as  they  stood  at  the  time  of  trial,  Peter 
Marx  was  entitled  to  a  judgment.  Technically,  this  is  correct;  there 
is  no  allegation  in  the  petition  of  any  cause  of  action  against  him, — 
nothing  to  justify  bringing  him  into  the  controversy,  or  making  him 
a  party  to  the  action;  and  to  his  answer  claiming  title  there  was 
no  reply.  Yet  the  case  was  tried  as  though  a  reply  had  been  in, 
and,  while  he  objected  to  the  introduction  of  testimony  under. 
*224  the  petition,  his  objection  *ran  specifically  to  testimony  to 
sustain  the  lien,  and  on  the  ground  that  the  petition  did  not 
state  facts  sufficient  to  entitle  plaintiffs  to  a  lien.  No  other  ques- 
tion was  raised.  It  was  assumed  that,  if  the  matter  of  lien  was  well 
pleaded,  all  other  questions  were  fully  presented.  After  thus  specif- 
ically challenging  the  pleadings  opon  a  single  ground,  and  going 
through  the  trial  without  raising  ^^«  othei  question,  and  upon  the 
assumption  that  otherwise  they  |.^  (^oxtect  and  sufficient,  it  is  too 
late  now  to  claim  that  there  wa^  ^®  -  l^"no^\iet  defect,  or  that  iurlher 
pleadings  were  necessary.  Wilj.  ^V\\>  ^vi&w,  %  "K^an.  *m;  B^nt  ^* 
Philbrick,  16  Kan.  190;  Holde^^V  4'  r^  ^%  ^^-^^  *^*»  ^e^\.co\.\^- 
Porter,  19  Kan.  131;  Noone^  %,  \)   C^^T  4^  ^«^^-  ^^^»   ^\^e^^^^^ 
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Bnllen,  6  Ran.  *S00;  Hawley  y.  Histed,  10  £an.  "^266;  Eansas  Pao. 
B.  Go.  V.  Mihlman,  17  Ean.  224. 

A  second  matter  is  this :  The  lien  was  for  mill  machinery.  At  the 
time  of  delivery,  part  of  the  price  was  paid  in  cash,  and  part  was  to 
be  on  time.  For  this  latter,  notes  were  given.  Three  of  these  ran 
to  the  order  of  the  plaintiffs,  and  three  to  that  of  the  Atlas  Engine 
Works,  from  which  plaintiffs  purchased  some  of  the  machinery  which 
they  supplied  to  defendants.  These  notes  were  all  taken  by  plain- 
tiffs; and  while  those  running  to  the  order  of  the  Atlas  Engine  Works, 
and  intended  by  the  plaintiffs  to  be  used  in  paying  their  debt  to  sach 
company,  were  turned  over  to  it  in  partial  settlement  thereof,  yet 
tbey  were  all  returned  and  indorsed  to  plaintiffs  before  the  filing  of 
the  statement  for  a  lien.  The  facts  all  appeared  in  the  testimony. 
Do  they  prevent  plaintiffs  from' establishing  alien  for  the  three  notes 
running  to  the  Atlas  Engine  Works?  We  think  not.  The  entire 
debt  for  which  the  lien  was  filed,  was  plaintiffs.'  They  made  a  single 
contract  with  th^  defendants  to  supply  the  machinery,  and  it  mat* 
ters  not  where  they  purchased  any  portion  of  the  material  necessary 
to  complete  the  contract.  They  received  these  notes  in  payment  of 
that  contract,  and,  in  whatever  name  they  were  taken,  they  were  re- 
ceived simply  in  payment  of  the  debt  due  themselves.     For  this  debt 

they  had  a  right  to  establish  a  lien;  and  whatever  disposition 
*226    they  may  have  *made  meanwhile,  if  at  the  time  they  filed  their 

statement  for  a  lien  they  were  the  absolute  owners  of  all  the 
notes,  their  lien  was  good  for  the  entire  debt.  It  does  not  appear  that 
there  was  any  absolute  sale  or  disposal  of  these  notes  by  the  plain- 
tiffs at  any  time.  The  taking  of  them  in  the  name  of  the  Atlas  Com- 
pany seems  to  have  been  simply  in  adjustment  of  the  account  between 
such  company  and  plaintiffs,  and  the  giving  of  them  to  the  company 
conditional  only;  so  that,  in  fact,  it  amounts  simply  to  the  contract- 
or's filing  a  lien  for  his  entire  debt.  Any  intermediate  and  condi- 
tional transfer  of  the  notes  given  therefor  would  not,  when  the  trans- 
feree  had  fully  surrendered'  all  claims  thereto,  defeat  the  lien  there- 
for. We  have  in  this  expressed  no  opinion  as  to  the  right  of  an  as- 
signee of  a  contractor's  claim  to  himself  file  a  lien,  for  such  question 
is  not  involved;  but  see  Merchant  v.  Ottumwa  Water-Power  Co., 
(Sup.  Ct.  Iowa,)  6  N.  W.  Eep.  709;  Brown  v.  Smith,  (Sup.  Ct.  Iowa,) 
7  N.  W.  Bep.  401 ;  Langan  v.  Sankey,  (Sup.  Ct.  Iowa,)  Id.  393. 

Another  matter  is  this :  The  statement  for  a  lien  was  filed  Febru- 
ary 4,  1879.  The  original  contract  for  the  machinery  was  in  these 
words :  "We  order  of  you  the  following,  to  be  delivered  on  board  cars 
at  your  works,  on  the  tenth  day  of  September,  1878,  or  as  soon  as 
possible.  Bashob  &  Marx.  We  accept  the  above.  Nobdtkb  &  Har- 
mon CouPANY."  The  testimony  shows  that  in  fact  the  machinery  was 
shipped  about  October  8th,  was  not  delivered  to  defendants  until  Oo- 
£ober  12tb,  and  was  placed  in  the  mill  during  the  latter  part  of  Oc- 
tober and  the  first  of  November.     The  statement  for  a  lien  reads, 
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"that  on  or  about  the  thirteenth  day  of  Augast,  1878,  and  under  and 
by  virtue  of  a  certain  contract  at  that  said  time  made  and  entered 
into  by  and  between  the  said  N.  &  M.  Co.  of  the  one  part,  and  W.  B. 
&  W.  M.,  doing  business  under  the  firm-name  of  B.  &  M.,  of  the  other 
part,  the  said  N.  &  M.  Go.  furnished,  sold,  and  delivered  to  the  said 
B.  &  M.  goods,  wares,"  etc.     The  lien  law  requires  that  the  statement 

be  filed  within  four  months  after  "the  furnishing  or  putting  up 
*226     of  fixtures  or  machinery.''     Now,  the  contention  is  that  ^the 

plaintiffs  are  concluded  by  the  terms  of  the  contract  as  to  the 
place  of  delivery,  and  by  those  terms  and  the  languaf2;e  of  the  state- 
ment as  to  time;  and  that  parol'testimony  is  inadmissible  to  show 
when  in  fact  the  machinery  was  shipped  or  delivered,  or,  in  the  lan- 
guage of  the  statute,  when  it  was  furnished  or  put  up.  This  is  a  mis* 
take.  The  four  months  date,  not  from  the  time  the  work  is  con- 
tracted to  be  done,  but  from  the  time  it  is  in  fact  done.  The  statute, 
and  not  the  contract  of  the  parties,  prescribes  the  conditions  of  a  lien. 
Whether  plaintiffs  broke  their  contract  as  to  time  or  place  of  delivery, 
whether  such  breach  was  sufBcient  to  entitle  defendants  to  compen- 
sation in  damages,  is  entirely  immaterial.  Those  questions  run  sim- 
ply to  the  amount  of  recovery.  To  perfect  their  lien,  they  have  four 
months  from  the  time  of  furnishing  or  putting  up  the  machinery  in 
which  to  file  their  statement.  They  filed  it  in  time,  and  have  done 
nothing  to  estop  them  from  showing  the  facts.  The  statute  does  not 
require  that  the  statement  disclose  when  the  contract  was  made,  the 
goods  delivered,  or  the  work  done. 

One  other  matter  requires  notice.  The  judgment  directs  issue  of 
order  of  sale  at  the  expiration  of  thirty  days,  and  sale  without  ap- 
praisement. This  is  error.  None  may  issue  in  such  a  case  until 
after  six  months.  Gomp.  Laws  1870,  p.  661,  §  463a;  Beynolds  v. 
Quaely,  18  Kan.  361;  Pierce  v.  Butters,  21  Kan.  *124.  The  judg- 
ment  will  be  modified  in  this  respect;  otherwise  it  will  be  affirmed. 
The  costs  of  this  court  will  be  divided. 
(All  the  justices  concurring.) 
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*227  *D.  GOONBADT  V.  H.  S.  CaMFBVUm.^ 

Jannaty  Term,  1881. 

1«  Forcible  Entry  and  Detainer:  Insufficient  Defense.  When  two 
parties  claim  title  to  a  certaiii  lot,  and  one  takes  possession  and  fences  it, 
and  the  other  shortly  thereafter  tears  down  the  fence  and  takes  forcible 
possession,  Tield  that,  in  an  action  of  forcible  entry  and  detainer  by  the 
former,  the  latter  cannot  defend  by  proof  that  the  former  took  such  pos- 
session for  the  purpose  of  obtaining  the  advantages  of  possession,  and  be- 
cause he  knew  of  defendant's  daiifi  of  title  and  that  he  was  intending  to 
take  possession.* 

2.  Possession:  When  Protected.  While  scrambling  for  possession  is  not 
to  be  encouraged,  yet  the  one  of  two  claimants  of  title  who  flrst  obtains 
actual  possession  is  entitled  to  protection  in  that  possession  until  his  title 
is  adjudged  void. 

• 

Error  from  Miami  district  court. 

Action  of  forcible  entry  and  detainer,  brought  by  Campbell  against 
Goonradt.  Trial  at  the  May  term,  1880,  of  the  district  couri,  and 
judp:ment  for  plaintiff.     The  defendant  brings  the  case  here. 

W.  B.  Brayman^  for  plaintiff  in  error. 

Beeson  d  Baker,  for  defendant  in  error. 

Brbweb,  J.  This  case  has  been  to  this  court  before.  2S  Ean. 
*704.  It  is  an  action  of  forcible  entry  and  detainer.  On  the  first 
trial  in  the  district  court  a  demurrer  to  plaintiff's  evidence  was  sns- 
tained.  This  ruling  was  reversed  by  this  court,  and  the  case  remanded 
for  a  new  trial.  On  this  trial  plaintiff  recovered  judgment,  and  now 
the  defendant  alleges  error.  The  facts  are  substantially  as  they  ap- 
peared when  the  case  was  here  before.  Plaintiff,  claiming  to  hold 
the  original  title,  fenced  the  lot.  Defendant,  holding  a  tax  deed,  tore 
the  fence  down,  and  took  possession.  Now,  the  defendant  sought  to 
show  that  in  fencing  this  lot,  which  at  the  time  was  vacant,  plaintiff 
was  simply  scrambling  for  possession,  so  as  to  cast  the  burden 
*228  of  litigation  on  the  defendant.  He  offered  to  show  *that  plain- 
tiff knew  of  defendant's  tax  deed;  that  defendant  had  sold  the 
lot;  that  notice  of  the  sale  was  in  the  paper;  that  the  purchaser  was 
going  to  build,  and  that,  in  consequence  of  this,  and  without  any  in* 
tention  to  use  the  lot  in  any  way,  he  fenced  it,  and  thai  he  had  done 
this  but  a  few  days  before  defendant  broke  the  fence  down  and  took 
possession.  Concede  that  all  this  was  proven,  and  would  it  have  been 
any  defense  ?  The  lot  was  vacant.  Two  parties  claim  title.  One, 
to  gain  what  advantages  possession  may  give,  enters  and  takes  pos- 
session.    May  the  other  by  force  disturb  that  possession,  and  fesist 

^In  court,  29  Kan.  898. 

'Action  maintainable,  see  Burdette v.  Corgan,  27  Kan.  2S6w 
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restitatioD,  on  the  groand  that  the  party  taking  and  having  possession 
did  so  without  any  other  motive  than  that  of  obtaining  the  advantages 
of  possession  in  a  controversy  about  title?  We  are  clearly  of  the 
opinion  that  this  question  must  be  answered  in  the  negative.  If  the 
defendant  by  virtue  of  his  tax  title  had  any  rights,  he  could  have  es- 
tablished them  without  delay,  and  with  little  expense,  by  an  action  to 
recover  the  possession.  In  such  action,  if  his  title  were  good,  he 
would  recover  possession;  if  defective,  because  of  remedial  defects, 
he  would  have  judgment  for  his  taxes  and  large  interest,  and  an  or- 
der adjudging  the  same  a  lien  on  the  real  estate.  Fairbanks  v.  Will- 
iams, 24  Ean.  *16. 

Our  practice  is  so  simple  and  clear  that  there  is  no  excuse  for  any 
such  conduct  as  that  of  the  defendant  in  this  case.  Scrambling  for 
possession  is  not  to  be  encouraged ;  and  yet,  where  possession  is  once 
taken,  it  should  be  respected.  The  remedies  for  that,  if  wrongful, 
are  cheap  and  expeditious.  Settle  absolute  rights  first,  and  lesser 
ones  will  follow.  This  very  case  is  an  illustration.  The  parties  in 
this  case  have  paid  more  in  the  way  of  costs,  twice  over,  than  if  a 
simple  action  in  ejectment  had  been  instituted.  It  has  taken  as 
much  time,  and  no  absolute  and  final  rights  are  as  yet  determined. 
The  plaintiff  has  recovered  possession,  but  the  title  is  undetermined. 
That  remains  to  be  settled  in  some  subsequent  action. 

So  far  as  testimony  was  sought  as  to  the  extent  of  improvements 
before  the  commencement  of  this  suit,  it  is  immaterial.  What 
*229  defendant  may  have  done  after  taking  forcible  posses*sion, 
amounts  to  nothing.  It  does  not  make  his  possession  of  more 
value,  or  give  him  greater  rights.  He  cannot,  after  forcible  posses- 
sion, by  improvements  uphold  that  possession.  We  see  no  error  in 
the  rulings  of  the  district  court,  and  the  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


P.  D.  Bbokwith  V,  David  Douglab. 

January  Term,  1881. 

1.  Service:  Publication  Notice:  Computation  of  Time.  The  statutory 
rule  of  computation  obtains  In  respect  to  the  time  for  publication  of  no- 
tice to  non-resident  defendants.  The  day  of  the  first  publication  is  to  be 
excluded,  and  the  answer  day  included. 

2. :  Attachment:  Description.  In  publication  notices  in  attach- 
ment cases,  where  only  personal  property  is  attached,  no  description  of 
the  propeily  is  required  in  the  notice.    Bace  v.  Malony,  21  Elan.  *31. 

8. :  Aotual  Notice :  Section  77  of  Code  Construed.  To  consti- 
tute the  '* actual  notice"  spoken  of  in  section  77  of  the  Code,  it  is  not  es- 
sential that  defendant  be  fully  informed  as. to  the  time  of  commencing 
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suit,  the  court  in  which  it  is  commenced,  the  property  that  has  been  at- 
tached, the  exact  amount  claimed,  the  very  day  named  for  answer,  or 
other  details  of  the  action.  It  is  sufficient  if  he  is  distinctly  and  clearly 
informed  that  a  suit  has  been  commenced  and  is  pending  against  kirn, 
and  so  notified  that  he  ought  to  act  upon  the  notice,  and  within  such  time 
that,  by  reasonable  care  and  diligence,  he  can  be  advised  as  to  all  details. 
and  make  full  defense.^ 

Error  from  Saline  district  court. 

Action  for  damages,  brought  against  Beokwith  by  Douglas,  who  al- 
leged in  his  petition^  in  substance,  that  on  April  7,  1876,  a  certain 
agreement  was  made  between  himself  and  the  defendant,  whereby  the 
plaintiff  agreed  to  sell  the  "roller  grain  drill"  for  the  defendant,  who 
agreed  to  supply  the  plaintiff  with  as  many  as  he  could  sell,  and  to 
pay  him  $20  for  each  and  every  such  drill  by  him  sold ;  that, 
*230  in  pursuance  of  this  agreement,  the  plaintiff  sold  twenty-one  *of 
the  drills,  and  ordered  the  same  of  the  defendant,  who  refused 
to  supply  him  therewith;  that  the  defendant  would  not  permit  the 
plaintiff  further  to  sell  the  drills,  and,  without  the  consent  of  tbe 
plaintiff,  appointed  other  agents  for  the  sale  thereof;  that  the  de- 
fendant has  not  paid,  and  refuses  to  pay,  the  plaintiff,  or  in  any 
manner  compensate  him  for  the  loss  and  damage  which  he  has  sus- 
tained by  reason  of  defendant's  refusal  to  comply  with  the  agreement 
aforesaid, — to  the  damage  of  the  plaintiff  in  the  sum  of  $600.  De- 
cember 8,  1876,  judgment  by  default  was  given  for  the  plaintiff,  and 
against  the  defendant  for  $420  and  costs.  The  defendant  brings  the 
case  here. 

c7.  G.  Mohler,  for  .plaintiff  in  error. 

Oarver  d  Bond,  for  defendant  in  error. 

Breweb,  J.  David  Douglas,  the  defendant  in  error,  a  resident  of 
Saline  county,  on  August  21, 1876,  commenced  his  action  in  the  dis- 
trict court  of  said  county,  against  P.  D«  Beckwith,  the  plaintiff  in 
error,  who  then  was  and  now  is  a  resident  of  the  state  of  Michigan, 
by  filing  a  petition  and  also  an  affidavit  for  an  order  of  attachment 
and  for  garnishment.  On  the  same  day  an  order  of  attachment  was 
issued,  directed  to  tbe  sheriff  of  that  county,  which  order  was  returned 
and  filed  by  the  clerk  of  said  court  on  August  23,  1876,  with  a  re- 
turn by  the  sheriff  that  no  property  could  be  found,  and  that  a  certi- 
fied copy  of  the  order  had  been  delivered  to  P.  L.  Gephart  and  M. 
M.  Briggs,  the  persons  named  in  tbe  affidavit  of  Douglas  as  being 
indebted  to  Beckwith.  On  the  twenty-first  of  August,  1876,  a  notice 
of  garnishment  was  issued  by  the  clerk  of  that  court,  and  was  person- 
ally served  on  Gephart  and  Briggs.  An  affidavit  for  service  by  pub- 
lication having  been  filed,  on  August  26,  1876^  the  first  publication 

>  When  a  party  brings  himself  within  the  provisions  of  the  statute,  the  court  has  M 
discretion  in  the  matter.    Alhright  y.  Warkentin,  31  Kan.  444,  2  Pac.  Bep.  614 
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was  made,  the  last  being  September  9, 1876.  On  December  8, 1876, 
judgment  by  default  was  rendered  against  Beckwith,  in  favor 
*2dl  of  Douglas,  for  the  sum  of  $420  and  eosts  of  suit.  On  *the 
same  day  Briggs  and  Gephart  answered  as  garnishees,  and 
the  court  found  from  their  answers  that  they  had  certain  notes  of 
Beck  with 's  in  their  possession,  amounting  to  $700,  and  the  sum  of 
$16.60  in  money;  and  they  were  ordered  to  pay  the  money  and  de- 
liver the  notes  to  the  clerk  of  the  court,  which  order  they  complied 
with,  and  were  discharged.  On  October  27,  1877,  Beckwith,  by  his 
attorneys,  caused  to  be  served  upon  Douglas  a  notice  of  his  motion 
to  open  the  judgment  and  to  be  let  in  to  defend.  On  December  3, 
1877,  upon  hearing  thereof,  both  parties  appearing  by  attorneys,  the 
court,  upon  consideration,  sustained  the  motion,  vacated  and  set 
aside  the  judgment  in  the  action,  let  the  defendant  in  to  defend,  and 
rendered  judgment,  and  awarded  execution  for  costs  against  Beck- 
with. On  December  5, 1877,  Douglas  filed  his  motion  to  vacate  and 
set  aside  the  order  and  judgment  of  December  3,  1877.  On  Decem- 
ber 21,  1877,  the  court  sustained  his  motion,  and  vacated  its  order 
of  December  8,  1877,  and  held  Beckwith's  motion  for  future  action; 
to  which  order  and  judgment  Beckwith  duly  excepted.  On  December 
30,  1878,  Beckwith's  motion,  in  pursuance  of  the  order  of  the  court, 
again  came  on  for  hearing,  when,  to  support  it,  Beckwith  filed  his  af- 
fidavit and  exhibits  thereto  attached,  and  Douglas,  to  maintain  the 
issue  on  his  part,  filed  his  affidavits  and  exhibits  thereto;  whereupon 
the  court  overruled  Beckwith's  motion,  refused  to  open  the  judgment 
and  let  him  in  to  defend,  to  which  order,  ruling,  and  judgment  he 
duly  excepted ;  whereupon,  and  within  the  time  granted  by  the  court, 
Beckwith  made  his  "case  made"  and  filed  the  same,  together  with  his 
petition  in  error  in  this  court. 

The  first  question  raised  is  as  to  the  time  of  publication.  The  first 
publication  was,  as  stated,  on  August  26th.  Answer-day  was  Octo- 
ber 6th.  Answer-day  by  statute  must  be  "not  less  than  forty-one 
days  from  the  date  of  the  first  publication."  Code,  §  74.  To  make 
the  forty-one  days  in  this  case,  the  answer-day  joaust  be  ii^cluded, 
if  the  day  of  the  first  publication  be  excluded.  But  that  is  the  stat- 
utory rule  of  computation,  (Code,  §  722,)  and  a  rule  already 
'  232     adjudged  ap*plioable  to  a  computation  based  upon  exactly  the 

same  language,  "not  less  than  days."     Warner  v. 

Bucher,  24  Kan.  *478.     Further,  the  appearance  of  defendant  on  Oc- 
tober 27,  1877,  was  a  general  appearance.    There  was  no  challenge 
of  the  sufficiency  of  the  service.     WtiUedly  conceding  the  regularity 
of  the  proceedings,  he  applied  fov  4^^  e\.«fca\,0T7  rif^Tat  ol  a  deietidaiit 

y  to  havcT.^''^-  ^Aamen\»  vacated,  and  be  \ieaTd 


served  by  publication  only  to  hav^  ^^*^  \0^?f- — v. 

in  defense  of  the  suit.     The  mot?  Mi^  ^  ^o  xs^winw  cbaWeii^^^  \.\^^  ^«^- 
ice.     Cohen  v.  Trowbridge,  6  tf  ^v  V(V^- ^   ^w\i  an  ^^P^^^^^^^'^^^x 
questionably  brings  a  party  int^ V^    ^^    '^tb^^^^xi^'^^^  ^^^>o^ 
regularly  served.  ^     \\V'  A* 

V.  25k— 11  \  V 
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It  is  objected  thai  the  notice  of  pablication  is  defective  in  the  de- 
scription of  the  property  seized  and  to  be  sold  in  satisfaction  of  the 
jadgment.  The  notice  names  ''roller  grain  drills,"  in  the  hands  of 
Briggs  &  Gepharty  etc.  The  journal  entry  of  the  judgment  contains 
this  recital : 

"And  now  also,  on  this  day,  P.  L.  Grephart,  one  of  the  firm  of  Briggs  & 
Oephart,  came  into  court  and  answered  as  giirnishee  herein.  Answering  to 
the  notice  of  garnishment  served  apon  the  said  Briggs  and  Gephart  on  the 
twenty-first  day  of  August,  1876,  and  upon  the  answer  of  said  garnishee*  it 
is  found  by  the  court  that  the  said  Briggs  &  Gephart,  a  firm  composed  of  M. 
M.  Griggs  and  P.  L,  Gephart,  have  in  their  possession  certain  notes  taken  in 
payment  for  roUer  grain  drills  sold  by  them,  amounting  to  8700,  as  well  as 
816.60  in  money  belonging  to  and  the  property  of  the  said  P.  D.'Beckwitb. 
It  is  further  found  by  the  court  that  the  said  notes  and  money  are  held  in  the 
hands  of  the  said  Briggs  and  Gephart,  under  and  subject  to  the  attachment 
proceedings  herein,  and  the  said  notes  and  money  are  all  the  proceeds  of  cer- 
tain roller  grain  drills  which  were  in  the  hands  of  the  garnishee  at  the  time 
of  service  of  the  notice  of  garnishment  herein." 

Now,  it  has  already  been  held  that  a  notice  of  publication  need  not 
describe  the  property,  when,  as  in  this  case,  only  personal  property 
is  attached.  Bace  v.  Malony,  21  Ean.  *81.  Further,  the  judgment 
shows  that  the  notes  and  money  which  were  ordered  turned  over  to 
the  clerk  of  the  court  were  simply  the  proceeds  of  the  sale  by 
*238  the  garnishees,  Briggs  &  *G«phart,  of  certain  roller  drills  in 
their  hands  at  the  time  of  the  service  of  process.  Buch  action 
by  garnishees  does  not  oust  the  court  of  jurisdiction,  and  it  may  by 
its  order  and  judgment  appropriate  the  proceeds  of  property  sold, 
as  well  as  order  the  sale  itself  in  the  first  instance. 

Again,  the  court  first  entered  an  order  vacating  the  judgment,  and 
giving  the  defendant  an  opportunity  to  defend ;  then,  a  few  days 
thereafter,  it  set  aside  this  order,  and'  continued  the  hearing  of  the 
motion  to  open  up  the  judgment;  and  more  than  a  year  thereafter, 
upon  final  hearing,  overruled  and  denied  it*  Counsel  denounce  this 
as  "a  shuttlecock  way  of  doing  business."  Yet  if,  upon  all  the  facts 
and  on  final  hearing,  it  is  apparent  that  the  judgment  ought  not  to 
be  opene4»  whatever  may  be  said  as  to  the  manner  in  which  this  re- 
sult was  reached,  it  cannot  be  adjudged  that  the  court  erred  in  deny- 
ing the  motion.     And  we  think  the  motion  was  properly  denied. 

Section  77  of  the  Code,  concerning  the  opening*up  of  judgments 
rendered  upon  service  by  publication,  provides  as  one  condition  that 
the  party  shall  "make  it  appear  to  the  satisfaction  of  the  court,  by 
afSdavit,  that  during  the  pendency  of  the  action  he  had  no  actuc^ 
notice  thereof  in  time  to  appear  in  and  make  his  defense;"  and  also 
provides  for  counter-affidavits  upon  this  question.  This  action  was 
commenced  August  21,  and  judgment  rendered  December  28,  1876, 
-••more  than  three  and  one-half  months  thereafter.  Defendant  was 
a  resident  of  Michigan,  and  Briggs  &  Gephart  were  his  agents  at 
Salina.    Plaintiff  claimed  to  have  been  authorized  by  defendant  to 
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act  as  his  agent  in  the  sale  of  certain  roller  drills,  and  that,  after  be 
bad  made  a  number  of  sales,  defendant  refused  to  honor  bis  orders 
or  send  the  drills.  Out  of  this  grew  the  present  action.  Now,  what 
notice  did  Beckwitb  have  ?  In  July,  Doilglas  wrpte,  threatening  a  suit. 
July  21,  1876,.Beckwith  wrote  to  Douglas,  evidently  in  answer  to 
tbe  latter's  letter,  in  which  he  refused  to  do  anything,  advised  Douglas 

to  get  drills  from  B.  &  G.  to  meet  tbe  sales  made,  and  added : 
*234     '"This  will  pay  you  something,  and  cost  ^less  than  to  have  a 

lawsuit  with  me.  However,  please  yourself,  an^  I  will  take 
all  chances."  Next  came  to  Beckwith  the  letter  of  Briggs  &  Gephart^ 
dated  August  25,  1876,  stating,  "Mr.  Douglas  has  garnished  your 
notes  in  our  bands."  To  this  he  answered,  by  letter  of  August  29thy 
as  follows:  'Tlease  inform  me  about  tbe  particulars  of  Mr.  Douglas' 
garnishee,  etc.  I  have  not  received  any  notice  of  any  complaint  being 
made  in  court.*"    Then,  and  we  quote  from  his  own  affidavit : 

''Affiant  farther  says  that  he  did  not  receive  any  reply  to  this  letter  of  in- 
quiry until  he  received  a  letter,  bearing  date  of  December  8, 1876,  from  Briggs 
&  Gephart,  wherein  they  make  a  statement  as  follows,  to-wit:  '  How  is  it 
that  you  have  allowed  this  garnishee  suit  against  you  to  goon  and  not  defend 
yourself  in  it?  We  notified  you  of  the  suit  of  Douglas  against  you  for  the 
sum  of  four  hundred  dollars  damage,  and  you  have  not  attended  to  it.  The 
suit  is  over  with,  and  the  court  has  issued  an  order  for  all  the  notes  and  cash 
in  our  possession,  which  we  must  obey.  We  are  satisfied  that  you  could  have 
gained  the  suit  had  you  attended  to  it.* 

"Affiant  further  says  that  he  was  not  acquainted  with  the  laws  of  Kansas, 
and  did  not  know  that  it  was  necessary  to  commence  an  action  in  order  that 
proceedings  might  be  had  in  garnishment,  and  that  when  he  received  no  reply 
to  letters  of  Inquiry  of  the  twenty-ninth  day  of  August,  1876,  he  supposed  the 
proceedings  mentioned  by  Briggs  &  Gephart  in  their  letter  of  August  25, 1876, 
had  been  dropped." 

Then,  the  judgment  being  entered  December  8tb,  and  this  letter 
of  his  agents,  of  date  December  8tb,  informing  him  of  tbe  judgment, 
be  waits  until  October  27tb  following  before  he  serves  notice  of  his 
motion  to  open  tbe  judgment  and  for  leave  to  defend. 

Now,  to  constitute  tbe  ^'actual  notice"  specified  in  tbe  statute,  it  is 
not  necessary  that  tbe  defendant  be  fully  informed  as  to  time  of  com- 
mencing suit,  the  court  in  wbich  it  is  commenced,  tbe  property  that 
bas  been  attached,  the  exact  amount  claimed,  the  day  named  foran- 
Bwer,  or  other  details  of  the  action.     It  is  enough  that  he  is  distinctly 
and  clearly  notified  that  a  suit  bas  been  commenced  and  is  pending 
against  him,  and  notified  from  3^<^1^  ^  sonice,  and  witbin  such  a 
•236    time,  that  *by  tbe  exercise  oi  oxdmary  and  reasonable  care 
and  prudence,  he  can  aaci^^*;0,va  «^^^  detaVla  and  make  bis  de- 
fense.    And  where  a  good  and  t^^    ^^    ^UiW^  S^elenae is  presented,  eonrta 
will  not  scan  too  closely  or  t^cx^  ^^^  \\n  aOT  omvaaion  to  pay  ptompt 

rtain  and  iti^ VvVC^  U^^^^.    ^^^  ^^^^  ^^^  ^^^'"^a 


attention  to  uncertain 


tiff,  a  month  beforehand,  noti^  V  V^*  "^V^-^  «^^^  ^^^^  ^v'^'^'^'SSi 
unleBB  he  complies  with  a„  i^. M^^^otN^^^':.- \t '»W^^^^ 


a  certain  course 
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but  at  the  same  time  tells  the  plaintiff  to  please  himself,  and  he  will 
take  all  chances.  Whereupon  suit  is  brought,  and  bis  property  is 
attached.  His  agents  notify  bim  that  this  party,  threatening  suit, 
has  garnished  his  property  in  their  hands.  This  notice  reaehes 
him  more  than  three  months  before  judgment  is  rendered.  He  re- 
plies instantly  to  his  agents  by  letter,  asking  for  information.  He 
receives  no  reply,  presumes  the  matter  at  an  end,  and  after  three 
months  receives  a  letter  from  his  agents  telling  him  that  the  suit  has 
gone  against  him,  and  that  they  must  turn  the  property  in  their 
hands  over  to  satisfy  the  judgment.  Nine  months  after  this  he  comes 
in  and  asks  to  be  relieved,  because,  he  says,  he  had  no  notice.  Surely 
it  cannot  be  said  that  he  did  not  have  notice.  A  party  threatens 
suit;  he  tells  him  to  go  ahead;  suit  is  brought;  his  agents  tell  bim 
it  has  been  brought;  he  writes  for  particulars;  they  make  no  reply; 
he  presumes  it  is  abandoned,  and  takes  no  further  action.  Because 
he  did  not  know  of  the  court  in  which  the  suit  was  brought,  or  any 
of  the  details  of  the  action,  can  it  be  said  that  he  did  not  know  of  the 
suit  ?  He  says  he  supposed  the  proceedings  had  been  dropped.  What 
proceedings  ?  Why,  of  course,  the  garnishment  proceedings  of  which 
he  had  received  notice.  The  failure  of  his  agents  to  respond  to  his 
letter  of  inquiry,  his  belief  founded  thereon  that  what  had  been  com- 
menced had  been  abandoned,  in  no  manner  affect  the  question  of  act- 
ual notice  from  a  responsible  source. 

The  ruling  of  the  district  court  was  correct.  The  defendant 
*236     did  have  notice.     Evidently  the  explanation,  which  his  *]et- 

ters  suggest,  is  correct,  that  in  the  pressure  of  larger  and  more 
profitable  business  he  forgot  these  roller  drills,  and  the  litigation 
growing  out  of  his  dealings  with  them.  The  judgment  will  be  af- 
firmed. 

(All  the  justices  concurring.)  * 


City  of  Wyaivdotte  v.  Caroline  Oibson,  Adm'z,  etc. 

January  Term,  1881. 

1.  Evidence:   Improper  Answer:    Motion  to  Strike  Out.    Where  a 

question  is  proper,  but  the  answer  contains  testimony  irrelevant  or  in- 
competent, the  remedy  of  the  party  injured  tliereby  is  a  motion  to  strike 
out  such  testimony,  fiynes  v.  Jungren,  8  Kan.  *891 ;  Stone  v.  Bin),  16 
Kan.  488. 

2.  Municipal   Corporations:   Streets:   Negligence:   Law  and   Fact 

When  a  city  in  grading  a  street  leaves  a  high  and  steep  embankment  in  the 
street,  without  railing,  light,  or  other  guard  or  warning  to  prevent  those 
passing  on  such  street  from  falling  off  such  embankment,  it  may  be  ad- 
judged guilty  of  negligence,  although  the  width  of  the  cut  and  the  height 
of  the  embankment  were  established  by  the  council,  and  although  the 
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work  of  grading  was  done  in  a  proper  and  careful  manner.  Tlie  negli^ 
gence  consists,  not  in  the  plan  of  the  work,  or  the  manner  in  which  it 
was  done,  but  in  the  failure  to  provide  suitable  protection  against  acci- 
dent after  the  work  of  grading  had  been  finished.  Whether  such  omis- 
sion to  provide  railing,  etc.,  was  in  any  given  case  negligence,  depend- 
ing as  it  does  upon  many  considerations,  such  as  the  amount  of  trave' 
on  the  street,  etc.,  is  a  question  of  fact  for  the  determination  of  a  jury.' 

8.  Special  Questions:  Answers.  A  party  has  a  right  in  a  jury  trial  to 
have  answers  returned  to  specific  questions  as  to  material  facts,  and  a 
denial  of  this  right  is  error.    Bent  v.  Philbrick,  16  Kan.  190. 

4.  •    What  is  a  material  fact  is  a  question  to  be  determined  by  the 

court. 
5. ,    When  the  coui-t  has  decided  to  submit  a  question,  ordinarily  the 

Jury  fiiJhould  be  required  to  answer  it  before  they  are  discharged. 

6.  .    A  failure  to  compel  an  answer  is  in  effect  a  withdrawal  of  the 

question,  and  is  the  same  as  though  the  court  bad  refused  to  submit  it  in 
the  first  instance. 

7.  :  Immaterial  Error.    Kotwithstanding  a  refusal  to  submit 

*237      a  proper  question,  or  a  failure  to  compel  an  answer  thereto,  *if  the  an- 
swers returned  to  the  other  questions,  together  with  the  undisputed 
facts  of  the  case,  compel  just  such  a  general  verdict  as  is  returned,  the 
error  is  not  such  a  one  as  requires  a  setting  aside  of  the  judgment  and 
the  granting  of  a  new  trial. 

Error  from  Leavenworth  district  court. 

Action  brought  by  Caroline  Gibson,  as  administratrix  of  the  estate 
of  her  husband,  Thomas  Gibson,  deceased,  against  the  city  of  Wyan- 
dotte, to  recover  damages  in  the  sum  of  $10,000,  on  account  of  the 
death  of  her  husband,  alleged  to  have  been  caused  by  the  negligence 
of  said  city  in  maintaining  one  of  its  public  streets  in  an  unsafe  and 
dangerous  condition,  and  in  carelessly  allowing  a  dangerous  excava- 
tion to  remain  therein  without  guards,  barriers,  lights,  or  signals,  by 
reason  whereof  the  deceased,  while  traveling  upon  said  street  in  pur- 
suit of  his  lawful  and  necessary  business,  without  fault  on  his  part, 
was  precipitated  into  said  excavation,  and  received  injuries  which 
caused  his  death.  A  judgment  in  favor  of  the  city,  at  the  March 
term,  1874,  of  the  district  court,  was  reversed  by  the  supreme  court. 
20  Kan.  156.  Thereafter  a  change  of  venue  was  made  to  Leaven- 
worth county,  where  a  trial  was  had  at  the  December  term,  1879,  of 
the  district  court,  when  the  jury  found  for  the  plaintiff,  and  assessed 
the  damages  at  $3,130;  and  to  the  following  questions  of  fact,  sub- 
mitled  at  the  request  of  the  defendant,  the  jury  returned  answers  in 
writing  as  follows : 

''(1)  Were  the  injuries  received  by  Thomas  Gibson,  the  deceased,  in  falling 
into  the  excavation  on  Fourth  street  in  defendant  city,  on  the  night  of  No- 

^See  Smith  ▼.  Leavenworth,  16  Kan.  ^1,  and  note.  A  dty  has  no  right  to  plan  or 
create  an  unsafe  and  dangerous  condition  of  its  streets.  Gonld  v.  Topeka,  (Kan.)  4  Pao. 
Rep.  S22.  The  purchase  oy  a  county  of  a  bridge  from  a  bridge  company  casts  the  duty 
of  maintaining  the  approaches,  as  well  as  the  bridge,  on  the  county.  Bishop  v.  Cen* 
tralia,  (Wis.)  6  N.  W.  Kep.  358.  As  to  the  liability  of  towmhiptf  for  defective  ways,  see 
note  to  BSIceo berry  v.  Township  of  Bazaar,  22  Kan.  556. 
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vember  80,  1872,  the  immediate  cause  of  his  death?  Answer.  Yes.  (2)  Did 
the  deceased,  Thomas  Gibson,  know  of  the  presence  of  said  excavation  in  said 
Fourth  street  before  he  feil  into  the  same,  and  prior  to  November  80,  1872? 
A\  Ko.  (8)  How  long  prior  to  said  thirtieth  daj  of  November,  1872,  had 
the  deceased,  Thomas  Gibson,  knowledge  of  said  excavation  in  said  Fourth 
street?  A.  No  time.  (4)  Was  the  deceased,  Thomas  Gibson,  in  a  positiun, 
or  was  he  placed  under  such  circumstances,  that  he  could  have  had  knowl- 
edge of  such  excavation,  by  exercising  ordinary  care  and  prudence? 
*2d8  A.  No.  *(5)  Was  the  deceased,  Thomas  Gibson,  a  man  of  sufficient 
intelligence  to  know  the  danger  he  was  incurring  by  walking  upon 
that  portion  of  Fourth  street  where  he  is  alleged  to  have  received  his  injuries, 
after  dark,  without  a  light?  A.  Tes.  (6)  If  you  find  that  the  deceased, 
Thomas  Gibson,  had  knowledge  of  said  excavation  in  said  Fourth  street,  prior 
to  the  time  of  the  alleged  injury,  did  said  Thomas  Gibson  exercise  ordinary 
care  and  prudence  in  traveling  upon  that  portion  of  said  Fourth  street,  after 
dark,  without  a  light,  if  he  did  so  travel?  A.  (7)  Was  the  deceased,  Thomas 
Gibson,  at  the  time  he  fell  into  said  excavation,  walking  upon  that  portion  of 
said  Fourth  street  without  a  light?  A.  Yes.  (8)  Did  the  deceased,  Thomas 
Gibson,  upon  the  night  he  is  alleged  to  have  fallen  into  said  excavation  on 
said  Fourth  street,  take  any  precaution  whatever,  or  exercise  ordinary  care 
and  prudence,  to  guard  against  an  accident  at  tliat  point?  A,  (9)  Whsit 
precaution  did  he  take  to  guard  against  an  accident  at  said  locali^  on  said 
Fourth  street?  A.  (10)  Was  the  deceased,  Thomas  Gibson,  at  the  time  he 
fell  into  said  excavation  on  said  Fourth  street,  exercising  ordinary  care  and 
prudence?  A.  (11)  Could  the  deceased,  Thomas  Gibson,  by  the  exercise  of 
ordinary  care  and  prudence,  have  prevented  said  falling  into  said  excavation 
on  said  Fourth  street,  upon  the  night  of  November  30,  1872,  from  happen- 
ing? A.  (12)  Would  said  deceased,  Thomas  Gibson,  have  fallen  into  said 
excavation  had  it  not  been  for  his  own  lack  of  ordinary  care  and  prudence? 
A,  Yes.  (18)  Was  the  locality  on  Fourth  street  in  defendant  city,  where  the 
deceased,  Thomas  Gibson,  is  alleged  to  have  received  his  injury,  a  place  of 
known  danger,  and  was  that  fact  known  to  deceased  prior  to  the  time  he  is 
alleged  to  have  received  his  injuries?  A.  No.  (14)  Was  the  excavation  on 
Fourth  street,  at  the  place  of  the  alleged  injury,  made  pursuant  to  a  plan 
adopted  and  ordered  by  the  city  council  of  said  defendant,  and  in  accordance 
with  said  plan?  A.  Yes.  ^15)  Was  the  defendant  guilty  of  any  negligence 
in  doing  the  work  necessary  in  making  said  excavation?    A.  No." 

Thereupon  the  defendant  objected  to  the  discharge  of  the  jury  until 
they  bad  answered  the  sixth,  eighth,  ninth,  tenth,  and  eleventh 
*389     questions,  which  objection  the  court  overruled.     *A  new  trial 
was  denied,  and  judgment  given  in  aeoordance  mtb  the  ver- 
dict.    The  defendant  brings  the  case  to  this  court. 

John  A,  Hale,  for  plaintiff  in  error. 

The  court  erred  in  allowing  the  witness  Boscow  to  testify  as  to  conversa- 
tions had  with  the  deceased,  whose  declarations  were  not  against  his  interest, 
and  did  not  form  a  part  of  the  res  gestas,  1  Whart.  £v.  §§  170,  226,  265; 
State  V.  Montgomery,  8  Kan.  ^851;  Forrest  v.  State,  21  Ohio  St.  6^;  Cleve- 
land, G.  &  C.  B.  Go.  V.  Mara,  26  Ohio  St.  185. 

The  court  erred  in  refusing,  to  give  for  the  city,  defendant,  the  third  special 
instruction,  which  stated  the  law  applicable  to  the  case  in  a  clear  and  concise 
manner,  and  explained  to  the  jury  clearly  what,  among  other  acts,  would  con- 
stitute a  want  of  ordinary  care  upon  the  part  of  the  deceased,  and  prevent 
a  recovery  for  the  alleged  injuries.  Field,  Dam^  177;  Mount  Vernon  t. 
Dusouchett,2  Ind.  586;  Farnum  v.  Concord,  2  N.  fiu  892;  Wilson  v.  Charles- 
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town,  8  Allen,  187;  Achtenhagen  t.  Watertown,  18  Wis.  881:  Deyftt  v;  Fa^ 
ciAo  R.  B.,  50  Mo.  302;  Barton  v.  St  Louis  &  I.  M.  B.  Co.,  52  Mo.  2^. 

The  court  erred  in  refusing  to  give  the  fifth  special  instruction  askied^for 
by  the  city,  which  stated  the  law  applicable  to  the  case;  for,  if  the  deceased 
was  not  f^ee  from  all  negligence  which  contributed  to  the  alleged  injury,  the 
plaintiff  below  could  not  recover.  The  court  in  its  charge  to  the  jury  failed 
to  so  instruct  them.  Shear.  &  B.  Neg.  §  89;  Button  v.  Hudson  B.  B.  Co.,  18 
K.  Y.  248;  Adams  v.  Carlisle^  21  Pick.  146;  Carsley  v.  White.  Id.  256;  Par- 
ker T.  Adams,  12  Mete.  415. 

The  court  neglected  in  its  charge  any  explanation  as  to  what  constitutes 
**ordinary  care,"  and  so  left  the  jury  groping  in  darkness. 

The  court  erred  in  refusing  to  require  the  jury  to  answer  the  special  find* 
ings  submitted  by  the  plaintiff  in  error,  and  in  discharging  the  jury,  over  the 
objection  of  plaintiff  in  error,  before  they  answered  all  of  said  special  find* 
ings.  CkKie,  §§  286,  287;  Kansas  Pac.  B.  Go.  v.  Pointer,  14  Kan.  *88;  Bush 
V.  Peake.  Id.  ♦290;  Long  v.  Duncan,  10  Kan.  *294;  Arthur  v.  Wallace,  8 
Kan.  ♦267;  Morrow  v.  Saline  Co.,  21  Kan.  ^484. 

The  court  erred  in  rendering  judgment  in  favor  of  the  defendant  in  error, 

and  against  the  plaintiff  in  error,  for  the  reason  that  there  was  no  sufficient 

yerdict  of  the  jury  to  warrant  such  judgment;  the  special  findings 

^'240      being  as  much  a  part  ♦of  the  verdict  as  the  general  verdict  itself. 

Kansas  Pac.  B.  Go.  v.  Beynolds,  8  Kan.  ^688;  Maxwell  v.  Boyne,  86 

Ind.  120. 

Outhrie  dt  Brottn^  John  W.  Day,  Henry  L.  Alden,  and  Tkos.  P.  Fen* 
Ion,  for  defendant  in  error. 

The  answer  of  the  witness  Boscowis  probably  not  strictly  responsive  to  the 
question,  and  may  contain  evidence  not  strictly  competent.  The  remedy^f 
the  defendant  in  the  court  below  was  to  move  the  oourt  to  strike  such  testi- 
mony out  of  the  case.  Not  having  moved  its  suppression  in  the  court  below, 
the  plaintiff  cannot  complain  of  it  for  the  first  time  in  tliis  court.  Brum- 
baugh V.  Schmidt,  9  Kan.  ♦US;  Hynes  v.  Jungren,  8  Kan.  ^895;  Stone  v. 
Bird,  16  Kan.  491. 

Special  instructions  were  asked  by  both  parties,  all  of  which  were  refused, 
and  the  court  instructed  the  jury  in  its  own  language,  which  it  had  a  right 
to  do.  State  v.  Medlicott,  9  Kan.  ^257;  Harman  v.  Shotwell,  49  Mo.  428; 
Bail  way  Go.  v.  Whitton,  13  Wall.  270.  The  court  is  not  bound  to  repeat  in- 
structions to  the  jury,  or  to  give  the  same  in  the  exact  language  asked  by  the 
parties.  Topeka  v.  Tuttle,  6  Kan.  ^811;  State  v.  Volmer,  6Kan.  *871;  Haz- 
ard Powder  Go.  v.  Viergutz,  Id.  ^471;  Insurance  Go.  v.  Berry,  8  Kan.  ^159; 
Wolf  V.  Poster,  13  Kan.  ♦lie. 

This  oourt  recognizes  the  right  of  the  trial  court  to  refuse  to  submit  ques- 
tions asked  by  the  paities.  Morrow  v.  Gommissioners  Saline  Go.,  21  Kan. 
♦500,  ^502,  ♦516;  Mooney  v.  Olsen,  22  Kan.  ^69;  McCandliss  v.  Kelsey,  16 
Kan.  557. 

The  questions  which  were  not  answered  by  the  jury,  and  were  afterwards 
withdrawn  by  the  oourt  from  their  consideration,  (for  the  refusal  of  the  court 
to  compel  the  jury  to  answer  such  questions  was  virtually  a  withdrawal  of  the 
questions  from  the  jury,)  were  rendered  unnecessary  and  immaterial  by  the 
findings  of  tiie  jury  that  tlie  deceased  had  no  knowledge,  and  from  his  posi- 
tion and  oircunistances  could  have  had  no  knowledge,  of  the  dangerous  con- 
dition of  said  street.  And  while  the  questions  might  have  been  properly  sub- 
mitted, and  the  court  might  have  properly  required  them  to  be  answered,  its 
refusal  so  to  do  is  an  immaterial  error,  if  error  at  all;  for,  had  all  of  such 
questions  been  answered  in  the  negative,  it  would  not  defeat  or  change  the 
right  o£the  plaintiff  to  recover.    21  Kan.  ♦5)6,  suprai 
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*241  ^Brewer,  J.  Thomas  Gibson,  plaintiff's  intestate,  fell  off  an 
embankment  in  one  of  the  streets  of  the  city  of  Wyandotte, 
and  received  injuries  from  ^hioh  he  died.  Thereafter  this  action 
was  brought.  A  judgment  in  favor  of  the  city  was  reversed  by  this 
court.  20  Ean.  156.  After  a  change  of  venue  to  Leavenworth 
county,  upon  a  trial,  plaintiff  recovered  judgment,  and  to  reverse  that 
judgment  this  proceeding  in  error  has  been  brought.  The  general 
facts  are  that  the  city,  in  grading  Fourth  street  south  from  Minne- 
sota avenue,  made  a  cut  in  front  of  the  residence  of  James  A.  Cruise 
of  about  forty  feet  in  width  and  from*  twelve  to  fifteen  feet  in  depth. 
As  the  street  was  eighty  feet  in  width,  there  was  a  space  of  about 
twenty  feet  between  the  front  fence  around  Mr.  Cruise's  lots  and  the 
edge  of  the  embankment.  Along  this  edge,  no  railing,  light  or  other 
guard  against  accident,  was  placed.  On  the  evening  of  the  injury, 
Mr.  Gibson  went  to  the  house  of  Mr.  Cruise  to  pay  him  some  money. 
After  transacting  this  business,  he  started  home,  and,  the  night  being 
very  dark,  fell  off  the  embankment  and  received  the  injuries. 

NoWj  the  negligence  imputed  to  the  city  was  not  in  the  maimer  in 
which  the  grading  was  done,  or  in  grading  only  half  the  width  of  the 
street,  for  the  work  was  properly  done,  and  the  width  of  the  cut  was 
a  matter  for  the  council  to  determine,  but  in  leaving  such  an  em- 
bankment  in  the  street  without  railing,  light,  or  other  guard  against 
such  accidents  as  that  which  befell  plaintiff's  intestate.  Indeed,  the 
sftme  question  of  negligence  would  arise  if  the  embankment  bad  been 
a  natural  one,  instead  of  being  caused  by  the  city's  grading,  though 
there  might,  perhaps,  be  a  greater  necessity  for  erecting  barriers  in 
the  one  case  than  in  the  other.  Whether  this  omission  was  negli- 
gence depends  on  many  things, — the  proximity  to  the  business  por- 
tion of  the  city;  the  amount  of  travel  over  the  street;  the  depth  of 
the  cut;  and,  indeed,  every  other  fact  bearing  upon  the  question  of 
the  probability  of  the  occurrence  of  just  such  an  accident  as 
*242  did  in  fact  happen.  *There  might  be  no  negligence  in  leav* 
ing  unprotected  an  embankment  in  an  unfrequented  street  in 
a  remote  portion  of  the  city,  and  yet  the  grossest  negligence  in  leav- 
ing unprotected  a  similar  embankment  on  the  main  street  and  in  the 
heart  of  the  city.  And  this  question  of  negligence  is  one  of  fact  for 
the  jury,  subject  to  the  revising  power  of  the  court  only  when  there 
is  manifest  error  in  their  decision.  Such  error  is  not  apparent  in 
this  case.  The  jury  were  warranted  in  holding  it  negligence  to  leave 
this  embankment  unprotected.  So  far  as  contributory  negligence  on 
the  part  of  plaintiff's  intestate  is  concerned,  that  depends  upon 
whether  he  knew  of  this  cut.  If  ignorant  of  it,  we  see  nothing  in  his 
conduct  to  which  negligence  could  be  imputed.  If  he  kne^  of  it,  he 
was  evidently  careless  and  negligent.  The  weight  of  the  testimony 
is  apparently  in  favor  of  his  knowledge.  Much  of  this,  it  is  true,  as 
council  for  the  city  urges,  is  in  deposition,  but  not  all;  and  that  por- 
tion of  the  testimony  tending  to  show  this  knowledge  is  directly  at" 
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taeked  by  plamtiff,  who  was  present,  and  testified  orally.  So  that  a 
question  of  fact  was  fairly  presented,  whose  decision  by  the  jury  must 
be  accepted  as  conclusive.  Upon  the  general  questions,  then,  of  the 
negligence  of  the  city  and  of  plaintiff's  intestate,  we  see  nothing  to 
warrant  the  setting  aside  of  the  conclusions  of  the  jury.  Whether 
we  should  have  given  as  full  credence  to  the  plaintiff's  testimony  as 
against  the  defendant's,  is  very  doubtful;  bnt  we  may  not  assume 
the  functions  of  the  jury,  and  must  accept  their  decision  upon  ques- 
tions of  fact. 

We  pass  now  to  the  consideration  of  certain  specific  errors  alleged 
by  the  learned  counsel  for  the  city.  And,  first,  the  testimony  of  Mrs. 
Boscow,  the  daughter  of  plaintiff,  is  challenged,  in  so  far  as  she 
spoke  of  conversations  with  the  deceased.  We  agree  with  counsel 
that  such  testimony  was  improper ;  but  the  questions  to  which  such 
testimony  was  returned  in  answer  were  proper.  The  court  ruled  cor« 
rectly  in  overruling  the  objection  to  them.  And  if  the  answer  was 
not  responsive,  or,  being  responsive,  contained  matters  of  which 
*248  the  witness  might  not  speak,  the  remedy  was  by  mention  to 
strike  out  such  answer.  The  only  ruling  which  the  court  made 
was  correct.  Hynes  v.  Jungren,  8  Kan.  *391 ;  Brumbaugh  v.  Schmidt, . 
9  Kan.  ♦IIT;  Stone  v.  Bird,  16  Kan.  488. 

The  next  objections  are  to  the  failure  to  give  certain  instructions. 
The  court  put  aside  all  the  instructions  asked  by  the  parties,  and  pre- 
pared the  entire  charge  to  the  jury.  If  ifi  this  charge  it  covered  the 
entire  ground,  and  instructed  the  jury  upon  all  matters  necessary  for 
their  determination,  and  instructed  them  correctly,  this  is  sufficient. 
It  is  not  essential  that  the  exact  language  of  counsel  be  adopted. 
Now,  an  examination  of  the  charge  shows  that  the  court  placed  the 
questions  before  the  jury  in  language  most  clear  and  appropriate. 
Eliminating  all  superfluous  matters,  it  stated  the  two  vital  questions, 
and  the  law  applicable  to  them,  in  language  so  clear  and  apt  that  no 
one  could  have  been  mistaken.  Counsel  urges  that  no  definition  of 
ordinary  care  and  ordinary  negligence  was  given.  That  may  be  tech- 
nically correct;  and  yet  the  court,  in  placing  before  the  jury  the  du- 
ties and  rights  of  the  respective  parties,  so  stated  them  that  no  one 
could  mistake  as  to  the  scope  and  import  of  the  legal  phrases  ''ordi- 
nary care"  and  "ordinary  negligence." 

We  pass  to  the  final  matter ;  and  it  is  the  only  one  that  has  given 
us  any  real  trouble.  Several  questions  were  submitted  to  the  jury. 
Besides  the  general  verdict,  they  answered  many  of  those  questions, 
but  some  they  failed  to  answer.  Nevertheless,  the  court,  over  the  ob- 
jections of  defendant,  received  the  verdict  and  the  answers  returned, 
without  insisting  upon  answers  to  the  questions  not  answered.  Now, 
that  a  party  has  a  right  to  have  specific  questions  submitted  and  an- 
swered, has  been  repeatedly  affirmed.  Bent  v.  Philbrick,  16  Kan. 
190;  Morrow  v.  Saline  Co.,  21  Kan.  *484;  Leavenworth,  L.  &  G. 
B.  Co.  V.  Rice,  10  Kan.  *426.     But  this  right  is  not  one  which  en« 
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ables  him  to  determine  what  are  material  facts,  and  what  qaestioiis 
must  be  an&were4.     He  may  present  any  number  of  questions  for 
submission,  as  any  number  of  instructions,  but  it  is  the  duty 
*244    of  the  court  to  determine  what  in  the  one  *case  shall  be  sub- 
mitted, as  in  the  other  what  shall  be  given.    And  the  court 
by  declining  to  compel  the  answer  to  any  specific  questions,  in  effect 
withdraws  them  from  the  jury.     And  this  the  court  may  do,  if  in  so 
doing  no  material  question  is  deprived  of  a  specific  answer.    Some- 
times the  answer  to  one  question  renders  unnecessary  and  improper 
any  answer  to  another.     Such  is  the  case  at  bar.    The  sixth  question 
reads:    "If  you  find  that  the  deceased,  Thos.  Gibson,  had  knpwledge 
of  said  excavation  in  said  Fourth  street,  prior  to  the  time  of  the  al- 
leged injury,  did  said  Thos.  Gibson  exercise,"  etc.     Now,  as,  in  re- 
sponse to  a  prior  question,  the  jury  had  answered  that  he  did  not 
know  of  such  excavation,  this  question  ceases  to  be  one  capable  of 
answer.     It  is  based  upon  a  condition  which  did  not  exist.     And  this 
is  very  common  and  very  proper  practice.     It  cannot  be  known  in 
advance  how  any  particular  question  may  be  answered  by  the  jury, 
and  a  party  may  properly  frame  questions  based  upon  an  answer 
either  way.     And  in  such  cases  the  answer  to  the  prior  question  de- 
termines the  materiality  of  the  subsequent  interrogatories.    If  this 
were  all  in  the  present  case,  we  should  have  little  trouble ;  but  two 
or  three  questions  were  submitted,  answers  to  which  should  have  been 
returned.     Take  the  following : 

"  (8)  Did  the  deceased,  Thomas  Gibson,  upon  the  night  he  is  alleged  to  have 
fallen  into  said  excavation  on  said  Fourth  street,  take  any  precaution  what- 
ever, or  exercise  ordinary  care  and  prudence,  to  guard  against  an  accident  at 
that  point?  (9)  What  precaution  did  he  take  to  guard  against  an  accident  at 
said  locality  in  said  Fourth  street?  (10)  Was  the  deceased,  Thomas  Gibson, 
at  the  time  he  fell  into  said  excavation  on  said  Fourth  street,  exercising  or- 
dinary care  and  prudence?  (11)  Could  the  deceased,  Thomas  Gibson,  by  the 
exercise  of  ordinary  care  and  prudence  have  prevented  said  falling  into  said 
excavation  on  said  Fourth  street,  upon  the  night  of  November  30,  1872,  from 
happening?" 

Now,  these  run  directly  to  the  matter  of  contributory  negligence. 
They  touch  upon  a  substantial  matter  of  defense;  and  they  are  not 
conditional  or  based  upon  prior  interrogatories;  and  they  ought 
*245  to  have  been  answered.  It  was  error  *to  permit  the  jury  to  sep- 
arate  without  answering  them.  And  generally  it  is  true  that, 
where  an  unconditional  question  is  submitted,  an  answer  should  be 
compelled  before  the  jury  are  discharged.  Notwithstanding  this  error, 
we  are  constrained  to  hold,  yet  with  some  hesitation,  that  the  error 
is  not  such  a  one  as  in  this  case  compels  a  reversal;  and  for  this  rea- 
son :  an  examinati<Hi  of  the  testimony  satisfies  us  that  only  on  the 
assumption  that  the  deceased  knew  of  this  excavation  could  any  neg- 
ligence be  imputed  to  his  conduct.  If  ignorant  of  such  excavation, 
he  did  nothing  which  any  prudent  and  careful  man  would  not  have 
done.     And  the  jury,  in  answer  to  a  specific  question,  find  that  lie 
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did  not  know  of  the  excavation,  or  that  it  was  a  plaoe  of  danger. 
They  ako  answer  the  twelfth  question  thus:  '\12)  Would  said  de- 
ceased, Thomas  Gibson,  have  fallen  into  said  excavation  bad  it  not 
been  for  his  own  lack  of  ordinary  care  and  prudence?     Answer.  Yes." 

Patting  these  facts  together,  it  would  seem  to  be  resting  too  much 
upon  the  mere  form  of  proceedings  to  send  the  case  back  for  a  new 
trial.  There  can  be  no  doubt  as  to  the  understanding  of  the  jury 
upon  these  matters.  They  directly  say  that  he  bad  no  knowledge  of 
the  excavation;  and  they  impliedly  say  that  he  was  guilty  of  no  im- 
prudence which  contributed  to  the  injury.  Their  general  verdict  is 
sustained  by  all  the  facts  they  found,  and  nothing  appearp  beyond 
the  facts  found  which  in  any  manner  makes  against  such  verdict. 

There  is  no  other  matter  presented  which  has  not  already  been 
passed  upon  by  this  court  in  prior  oases.  The  judgment  will  there- 
fore be  affirmed. 

(All  the  justices  concurring.) 


*846  *H.  H.  Smith  v.  Bbuben  Haoub  and  others.* 

January  Term,  1881. 

Vendor^s  Lien:  Title  to  Emblements.  On  the  twenty-seventh  day  of 
October,  1875»  S.,  being  the  owner  of  certain  real  estate,  entered  into  a 
written  contract  with  H.  to  sell  him  the  land  at  a  stipulated  price,  which 
H.  agreed  to  pay.  H.  paid  a  part  of  the  purchase  money,  but  failed  to 
pay  all.  S.  brought  an  action,  on  March  24, 1877,  to  enforce  his  lien  for 
the  unpaid  purchase  money.  H.  was  then  in  possession  of  the  land  un- 
der the  contract  of  purchase.  On  September  18,  1877,  plaintiit  obtained 
a  judgment  in  the  action  against  H.  for  $490.  and  an  order  decreeing  the 
judgment  a  lien  upon  the  land,  and  also  an  order  to  sell  the  land  to  satisfy 
the  same.  After  the  rendition  of  the  judgment,  and  during  the  months 
of  September  and  October,  1877,  H.  sowed  wheat  on  the  land,  which  after- 
wards matured.  On  November  6, 1877,  an  order  of  sale  was  issued  upon 
the  judgment  of  September  18,  1877.  On  December  22,  1877,  the  sheriff 
sold  the  land  to  8.  at  public  sale,  and  at  the  December  term  of  court  for 
1877  the  sale  was  con^rmed,  and  the  sheriff  directed  to  execute  a  deed  to 
the  purchaser.  On  March  1, 1878,  the  sheriff  executed  to  S.  a  conveyance 
of  the  land,  and  S.  took  possession.  The  wheat  crop  became  fit  for  har- 
vesting in  June,  1878,  and  on  or  about  June  15,  1878,  S.  cut  down  the 
wheat  and  placed  it  in  shock  on  the  land,  without  consent  of  H.  On  or 
about  June  20, 1878,  H.  and  one  B.,  without  the  knowledge  or  consent 
of  S.,  took  possession  of  the  wheat,  threshed  it  out,  and  placed  it  in  a  bin 
on  the  premises  of  B.    Held,  in  an  action  by  S.  against  H.  and  R,  to  re- 

^Thifl  case  referred  to,  Baboock  ▼.  Dieter,  SO  Kan.  172,  2  Pao.  Bep.  OOi.  Where  a 
deed  la  executed,  and  no  reeeryation  of  growing  cropa  ia  contained  in  the  deed,  tha 
growing  crops  will  become  the  property  of  the  grantee.  Chapman  v.  Yeacb,  S2  Kan. 
167, 4  VtLC.  Rep.  100;  Oaranflo  ▼.  Gooley,  88  Kan.  ISO,  6  Pac.  Kep.  706.  Lien  of  mort- 
gage and  decree  of  foreclosure  held  to  attach  to  the  growing  crop  as  wall  as  to  tha  land. 
Beckman  T.  Sikes,  80  Kan.  120, 10  Pac.  Rep.  582. 
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cover  immediate  possession  of  the  wheat,  that,  upon  the  foregoing  factft. 
S.  ought  to  recover  the  wheat,  as  he  was  entitled  to  the  crops  on  the  land 
at  the  time  of  the  delivery  of  the  deed  to  him,  in  preference  to  H.  or  UJ 

Error  from  Sedgwick  district  court. 

Beplevin,  brought  by  Smith  against  Hague  and  another,  to  recover 
the  possesBion  of  three  hundred  l)U8hel8  of  wheat.  Trial,  and  judg- 
ment for  the  defendants,  at  the  April  term,  1879,  of  the  district  court. 

Sliiss  d  Hatton,  for  plaintiff  in  error. 

Stanley  d  Wall,  for  defendPints  in  error. 

HoBTON,  G.  J.  This  was  an  action  of  replevin  brought  by 
*247     plaintiff  in  error  against  the  defendants  in  error  to  recover  *tbe 

possession  of  three  hundred  bushels  of  wheat.     The  case  was 

tried  to  the  court  without  a  jury,  and  the  court  stated  in  writing  the 

conclusions  of  fact  found,  separately  from  the  oonclusions  of  law. 

The  conclusions  of  fact  are : 

"  On  the  twenty-seventh  clay  of  October,  1875,  the  plaintiff,  being  the  owner 
thereof,  entered  into  a  written  contract  with  the  defendant  Hague  to  sell  to  hin 
for  the  sura  of  eight  hundred  and  fifty  dollars  the  north-west  quarter  of  section 
fifteen,  in  township  twenty-eight  south,  of  range  four  west,  in  Sedgwiclw 
county,  which  sum  defendant  Hague  thereby  agreed  to  pay  plaintiff  on  terms 
therein  stipulated.  Defendant  Hague  failed  to  pay  for  said  land  according  to 
said  contract,  but  paid  a  part  thereof.  Plaintiff,  on  the  twenty-fourth  day  of 
Alarch,  1877,  brought  an  action  in  this  court  to  enforce  his  lien  upon  said  land 
under  said  contract  for  the  amount  remaining  unpaid,  and  for  the  sale  of  the 
land  to  satisfy  the  same ;  defendant  Hague  being  in  possession  of  the  land  un- 
der said  contract  of  purchase.  On  the  eighteenth  day  of  September,  1877, 
plaintiff  obtained  a  Judgment  in  the  action  against  defendant  Hague  for  four 
hundred  and  ninety  dollars,  and  an  order  declaring  the  plaintiff's  judgments 
lien  upon  said  land,  and  the  sale  of  the  land  to  satisfy  the  same.  After  the 
judgment  was  rendered,  and  during  the  months  of  September  and  October, 
1877,  defendant  planted  a  crop  of  wheat  on  the  land,  which  afterwards  ma> 
tured,  and  is  the  wheat  in  controversy  in  this  action.  On  the  fifth  day  of  No- 
vember, 1877,  an  order  of  sale  w:is  issued  in  the  action  by  the  clerk  of  said 
court,  directed  to  the  sheriff  of  Sedgwick  county,  reciting  said  judgment  and 
order,  and  directing  the  sheriff  to  proceed  to  sell  the  land  in  the  manner  pre- 
scribed by  law,  to  satisfy  the  judgment.  On  the  twenty-second  day  of  De- 
cember, 1877,  the  sheriff,  having  caused  the  land  to  be  duly  appraised  and  sale 
to  be  duly  advertised,  sold  the  land  at  public  sale  to  the  plaintiff.  At  the  De- 
cember term,  1877,  of  the  court,  the  proceedings  of  the  sheriff  in  making  such 
sale  were  examined  by  the  court,  and  the  sale  confirmed.  The  sheriff  was  di- 
rected to  execute  a  deed  to  the  plaintiff  for  the  conveyance  of  the  land.  On 
the  first  day  of  March,  1878,  the  sheriff  made,  executed,  acknowledged,  and 
delivered  to  the  plaintiff  a  deed  in  due  form  of  law  for  the  conveyance  of  the 
land  to  the  plaintiff,  and  thereupon  the  plaintiff  took  possession  of  the  land. 
During  the  spring  of  1878,  the  defendant  Hague  planted  a  crop  of  corn  on  the 

land,  with  the  knowledge  and  consent  of  plaintiff,  Smith.  During  all 
i'248      the  I'time  from  the  execution  of  the  contract  till  the  harvesting  of  the 

wheat,  the  defendant  Hague  was  in  possession  of  said  premises,  and 

1 A  parchaser  at  foreclosure  sale  cannot,  before  the  sale  is  confirmed  and  he  has  le- 
quirea  poqansion,  maintain  replevin  for  cropagrowing  at  the  timeof  the  tale,  bntsalh 
seqnently  severed  by  the  tenant.    Woehler  v.  Uudter,  (Wis.)  i  N.  W.  Bep.  329. 
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eultivating  the  same.  Said  wheat  crop  matured  and  became  fit  for  harvesting 
during  the  month  of  June,  1878.  On  or  about  the  fifteenth  day  of  June,  1878, 
the  plaintiff  cut  down  the  wheat  crop,  and  placed  the  same  in  shock  on  said 
land,  ready  for  stacking,  without  the  consent  of  Hague.  On  or  about  the 
twentieth  day  of  June,  1878,  the  defendants  Reuben  Hague  and  W.  W.  Rupp, 
withoot  the  knowledge  or  consent  of  the  plaintiff,  took  possession  of  the  wheat 
so  standing  in  shock,  and  caused  the  same  to  be  threshed  out  and  placed  in  a 
bin  on  the  premises  of  defendant  Biipp,  being  the  same  described  in  plaintiff  ^s 
petition,  and  at  the  commencement  of  this  action  had  possession  of  the  same. 
The  wheat  amounted  to  three  hundred  bushels,  and  was  of  the  value  of  one 
hundred  and  fifty  dollars,  and  is  the  wheat  mentioned  in  plaintiff's  petition/' 

The  eonolnsion  of  law  is  that  "the  plaintiff  is  not  the  owner  of  the 
wheat,  and  not  entitled  to  the  possession  of  the  same.^ 

Judgment  having  been  rendered  for  the  defendants,  the  plaintiff 
brings  the  casd  here. 

Upon  the  findings  of  fact,  the  judgment,  in  onr  opinion,  must  be 
reversed,  as  the  growing  crops  upon  the  land,  not  having  been  re- 
served in  the  order  of  sale,  or  at  the  sale,  passed  by  the  deed  of  sale. 
Jones  V.  Thomas,  8  Blackf.  428;  2  Jones,  Mortg.  §  1658,  and  cases 
there  cited;  Stevens  v.  Ghadwiok,  10  Ean.  *406;  Seriven  v.  Moote, 
36  Mich.  64;  Comp.  Laws  1879,  c.  104,  §  1,  Bubd.  8.  The  case  of 
Gassilly  v.  Khodes,  12  Ohio,  88,  so  far  as  expressing  a  contrary  doc- 
trine,  is  not  satisfactory  to  us. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  causa 
remanded,  with  direction  to  enter  judgment  for  plaintiff. 

(All  the  justices  concurring.) 


*249    *Hbnb7  Graves  and  others  v.  Elizabeth  F.  Bulklet. 

January  Term,  1881. 

1.  Amercement:  Waiver.    If  a  sheriff,  after  the  return-day  of  an  execu- 

tion, transmits  to  the  clerk  of  the  court  issuing  tiie  execution  all  the 
moneys  collected  on  the  writ,  less  legal  fees  thereon,  with  a  written 
statement  that  the  "writ  has  been  lost  or  mislaid,  and  such  statement  is 
filed  with  the  clerk,  and  thereafter  the  plaintiff  in  the  execution  accepts 
the  proceeds  of  the  writ,  he  thereby  waives  the  neglect,  and  absolves  tlie 
sheriff  from  amercement  for  omitting  to  return  the  execution.' 

2.  :  Order:  Sureties:  Effect.    Although  the  sureties  of  a  sheriff 

may  be  made  parties  to  a  judgment  of  amercement  under  section  478  of 
the  Code,  by  action  to  be  commenced  and  prosecuted  as  in  other  cases, 
the  order  or  judgment  of  amercement  is  not  conclusive  as  to  the  sureties, 
who  may,  in  such  a  proceeding,  prove  everything  which  would  have  pro- 
tected the  officer  from  liability, 

>  See  Fay  ▼.  Edniin8ton,poit,  *443.  The  sureties  on  the  bond  of  a  sheriff  are  liable  in 
an  action  on  a  Indgment  of  amercement  against  him ;  and  the  action  may  be  brought 
in  the  county  where  the  amercement  was  had.  McNee  v.  Sewell,  (Neb.)  16  N.W.  Rep.  827. 
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Error  from  Leavenworth  district  ooort. 

Action  by  Bulkley  against  Graves  and  foar  others,  as  sureties  npon 
a  sheriff's  bond.  Judgment  for  the  plaintiff,  at  the  December  term, 
1879,  of  the  district  court. 

C  W,  Johnson,  for  plaintiffs  in  error. 

There  was  no  neglect,  unless  in  notifying  the  plaintiff  in  the  execution  of 
the  fact  of  the  levy  and  sale,  and  of  the  loss  of  the  execution.  Pacific  B.  Go. 
V.  Nash,  7  Kan.  *288;  Waterman  v.  Merrill,  33  N.  J.  Law.  378;  Stevens  v. 
Paterson  &  N.  R.  Co.,  34  K.  J.  Law,  542;  Jordan  v.  Faircloth,  89  Ga.  52. 
Accepting  the  proceeds  of  the  sale  estopped  the  plaintiff  from  the  proceeding 
to  amerce  the  sheriff  for  not  returning  the  execution.  Waterman  v.  Merrill, 
33  N.  J.  Law,  878;  Jordan  v.  Faircloth,  89  Ga.  521;  Morrison  v.  Latimer, 
51  Ga.  161;  Custer  v.  Agnew,  83  El.  194;  Taylor  v.  Carrjl,  24  Pa.  St.  266. 

Lucien  Baker  and  William  C.  Hook,  for  defendant  in  error. 

The  order  or  judgment  of  amercement  is  res  judicata  as  to  the  sureties. 
The  whole  case  is  not  thrown  open  for  them  to  make  the  defenses  which 
Young  might  have  made.  If  it  were,  the  proceeding  contemplated  bj  said 
section  478  would  not  amount  to  anything  more  than  an  action  on  an  official 

bond. 
*250      *This  is  a  proceeding  to  make  sureties  parties  to  a  Judgment.    The 

proof  which  warranted  the  judgment  is  closed.  Webb  v.  Anspacb, 
3  Ohio  St.  522.  It  is  claimed  that  the  defendant  in  error  waived  her  rights 
against  Young  by  the  alleged  receipt  of  some  money  returned  by  him  with 
his  statement  long  after  the  return-day  of  the  execution  issued  to  him,  and 
long  after  the  time  he  ceased  to  be  sheriff.  Even  if  this  were  material,  the 
evidence  does  not  show  that  the  defendant  in  error  authorized  the  taking  of 
this  money  by  T.  E.  Bulkley,  as  her  agent,  or  that  she  acquiesced  in  or  knew 
of  the  act.  But  the  objection  is  not  tenable  if  the  facts  were  as  the  plaintifb 
in  error  contend.  The  neglect  to  return  the  execution  on  or  before  the  return 
day  thereof,  j^Za^c^  Young's  liability.  Bond  v.  Weber,  17  Kan.  410.  Accept- 
ance by  a  judgment  creditor  of  proceeds  of  the  execution  does  not  release  the 
sheriff  from  his  liability  to  be  amerced.  Doyle  v.  Glenn,  4  Humph.  809; 
Barnes  v.  White,  2  Swan,  442;  Dunnaway  v.  Collier,  2  Heisk.  10;  Suiders  y. 
Bank  of  Kentucky,  2  Mete.  (Ky.)  827. 

HoBTON,  C.  J.  The  case  disclosed  in  the  record  is  as  follows:  On 
October  26,  1878,  Elizabeth  F.  Bulkley,  plaintiff  below,  recovered  a 
judgment  against  one  Joel  Hiati,  Jr.,  for  f  1,289.69  and  costs  of  suit, 
in  the  district  court  of  Leavenworth  county.  On  October  29,  1878, 
an  execution  was  issued  on  the  judgment  against  the  property  of 
Hiatt,  directed  to  B.  J.  Young,  then  sheriff  of  Brown  county,  and  re* 
ceived  by  him.  Young  never  returned  the  execution,  but  on  Febru- 
ary 18,  1879,  long  after  the  return-day,  the  clerk  of  the  court  re- 
ceived the  following  written  statement  from  him : 

** Amount  of  Sale  in  the  Case  qf  BuZkley  v.  Joel  Hiatt,  Jr. 

49  fat  hogs,  at  ^.50  each, $171  50 

80  acres  of  com  in  the  field,  •  •  •  •  73  00 


•244  50 
Fees,        *  -  -  •  •  •  -  -4630 


Amount  of  draft  inclosedt  •  -  •  •  •    $198  20 


•  2  00 

50 

60 

1  80 

75 

200 

50 

•  8  05 

7  25 

2  00 

A 

1  00 

4 

28  00 

• 

$46  30 
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♦251  ^'^Jfr.  CUrh:  I  am  sorry  I  have  not  made  any  return  to  you  sooner, 
but  I  either  lost  or  put  the  papers  away»  so  I  cannot  find  theca;  so  all 
I  can  do  is  to  send  you  the  full  amount  less  the  fees  in  the  case.  I  have 
written  to  Hiawatha  to  try  and  find  the  papers,  but  am  afraid  they  got  lost 
in  moving  to  Minneapolis.  I  hope  this  will  be  satisfactory.  Mr.  Broaddus  is 
a  friend  of  the  Bulkieys,  and  saw  the  hogs  and  com  sold,  and  can  testify  that 
my  act  is  correct.  Yours»  respectfully,  fi.  J.  Young. 

""  Minneapolis.  Feb.  11, 1879." 

'^Sheriff's  Fees  in  the  Case  ftf  Btdkley  f>*  Joel  ffiatt,  /r.,  from  District 

Court.  Leavenworth  County.  Kansas* 
20  miles,  at  10  cents  per  mile,      •  .  •  - 

Making  levy  on  property,       -  .  -  -  . 

Advertising  in  Kansas  Herald.   •  -  -  - 

18  miles,  at  10  cents,  •-•-•• 
Posting  two  bills  in  my  township,  .  -  • 

20  miles,  at  10  cents  per  mile,  to  sell  property. 
Selling  49  hogs  and  80  acres  of  corn,        ... 

Total,        -  -  -  -  -  - 

Printer's  fees,        ----•• 
Appraisers'  fees,  -..-•- 

District  clerk's  fees  making  entry,  -  - 

Feeding,  watering  49  head  of  hogs,  and  having  charge  of  same  4 
weeks,    -----.- 

Total  fees,      •••••• 

On  the  day  this  was  received  and  filed,  T.  E.  Bnlkley,  as  the  agent 
of  Elizabeth  F.,  accepted  the  amount  returned  with  the  statement, 
less  the  fees,  and  signed  the  following  receipt: 

''Fkb.  18,  1879.  Received  of  McGown  Hunt,  clerk,  9165.10,  in  full  of 
amount  realized  by  sheriff  of  Brown  county,  Kansas,  on  execution,  less  the 
costs  herein,  which  costs  amount  to  $88.10. 

'*£lIZABBTH  F.  BULKIiEY, 

"By  T.  E.  BuLKLET,  Agent." 

On  August  14,  1879,  Mrs.  Bnlkley  filed  her  motion  in  the  district 
court  of  Leavenworth  county  to  amerce  Young  for  neglecting  to  re- 
turn the  execntion  of  the  date  of  October  29,  1878,  on  or  before  the 
return-day  thereof.  Notice  of  the  motion  was  served  personally  on 
him,  on  August  16,  1879,  notifying  him,  among  other  things,  that 
the  motion  would  come  on  for  hearing  on  September  6,  1879,  at  ten 
o'clock  A.  H.  of  that  day.  On  September  6, 1879,  Young  failed 
*252  to  appear.  *The  motion,  however,  was  called  up  and  disposed 
of,  and  on  the  hearing  Young  was  amerced  in  the  sum  of 
$1,257  and  costs.  On  September  9, 1879,  an  execution  was  issued  on 
the  order  of  amercement  against  the  property  of  Young,  and  in  due 
time  returned  wholly  unsatisfied  for  want  of  property. 

On  October  4, 1879,  this  action  was  commenced,  to  make  the  sure- 
ties on  Young's  official  bond,  who  lived  in  Brown  county,  parties  to 
the  jndgment  or  order  of  amercement,  under  the  provisions  of  sec- 
tion 478  of  the  Oode,     The  condition  of  the  bond  was  ''that  if  the 
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said  B^  J.  Young  shall  well  and  faithfully  perform  and  execute  the 
duties  of  his  offioe  of  sheriff  of  said  oounty  during  his  continuance  in 
office  by  virtue  of  his  election,  without  fraud,  deceit,  or  oppression, 
and  shall  pay  over  according  to  law  all  money  that  may  come  to  his 
hands  as  such  sheriff,  and  shall  deliver  to  his  successor  all  writs, 
books,  papers,  and  other  things  pertaining  to  his  office  which  may  be 
so  required  by  law,  then  the  obligation  shall  be  void;  otherwise,  to 
be  and  remain  in  full  force  and  effect."  On  January  12,  18S0,  the 
sureties  filed  their  separate  answers,  alleging  various  matters  in  de- 
fense, and,  among  others,  "that,  without  fault  or  neglect  of  Young, 
the  execution  was  lost,  and  thereafter,  on  seeking  to  make  a  return 
upon  the  execution.  Young  could  not,  by  the  most  diligent  inquiry, 
find  the  writ;  that  on  February  13,  1879,  he  gave  notice  to  Mrs. 
Bulkley  and  her  attorney  of  the  loss,  and  then  transmitted  to  the  clerk 
of  the  district  court  of  Leavenworth  county  a  statement  of  such  loss, 
and  the  proceeds  of  collections  under  the  writ,  which  proceeds  were 
applied  upon  the  judgment  and  costs ;  that  the  proceedings  to  amerce 
took  no  notice  of  such  partial  satisfaction  of  the  judgment ;  nor  did 
Young  receive  credit  therefor,  but  was  amerced  for  the  full  amount 
of  the  judgment  and  costs,  and  interest  thereon,  and  ten  per  cent, 
penalty  thereunto  added." 

Upon  the  hearing  the  sureties  gave  in  evidence  the  written  state- 
ment of  Young  of  February  11,  1879,  on  file  with  the  clerk,  and  the 
acceptance  by  Mrs.  Bulkley  of  the  money,  less  the  costs, 
*958  transmitted  with  the  statement.  Notwithstanding  *this  proof, 
the  court  made  the  sureties  parties  to  the  order  and  judgment 
against  Young,  and  adjudged  that  the  plaintiff  recover  of  them  the 
sum  of  $1,257  and  costs. 

Many  exceptions  are  taken  to  the  proceedings  of  amercement  and 
judgment  by  the  plaintiffs  in  error,  only  one  of  Which  need  be  consid- 
ered, as  that  one  is  decisive  of  the  case.  We  tefer  to  the  acceptance 
of  the  $165.10  by  the  defendant  in  error,  on  February  13,  1878,  after 
the  written  statement  of  Young  had  been  filed  with  the  clerk.  While 
one  of  the  objects  of  the  statute  relating  to  amercement  is  to  insure 
promptness  and  fidelity  on  the  part  of  sheriffs  and  other  officers,  an- 
other object  of  the  statute  is  to  furnish  the  plaintiff  in  an  execution 
an  opportunity  to  collect  in  a  speedy  manner  his  debt,  damages,  and 
^osts  from  the  defaulting  officer.  Yet,  as  the  remedy  provided  for  is 
summary  and  highly  penal,  any  one  who  would  avail  himself  of  the 
remedy  must  be  both  within  the  letter  and  spirit  of  the  law.  The 
sheriff,  in  this  case,  neglected  to  make  return  of  the  execution,  but 
after  the  retum*day  transmitted  the  fruits  of  the  execution,  less  his 
•costs,  to  the  clerk.  His  only  default  consisted  in  the  non-return  of 
the  execution.  The  only  actual  damage  arising  to  the  plaintiff  was 
the  delay  in  the  transmission  of  the  collection.  If  the  plaintiff  de* 
sired  so  to  do,  she  might  have  refused  the  money  and  resorted  to  her 
amercement  proceeding,  thereby  recovering  the  whole  judgment  debt, 
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cosiB,  and  ten  per  eent.  added.  On  the  other  hand,  if,  with  knowl- 
edge of  the  default,  she  accepted  the  fraits  of  the  eKecotion,  it  amoanted 
to  a  ratification  of  whatever  had  been  done  or  omitted  to  be  done  in 
the  way  of  the  non-retam  of  the  execution  by  the  sheriff,  so  far  at 
least  as  to  preclude  her  from  alleging  such  non-retom  as  a  ground  of 
amercement.  Take  strong  illustrations :  Suppose  all  the  judgment 
debt,  interest,  and  costs  had  been' transmitted  to  the  clerk  instead  of 
the  1198.20,  and  the  plaintiff  below,  with  notice  that  the  execution 
had  not  been  returned  before  the  return-day  thereof,  had  accepted 
payment  in  full  of  her  judgment,  would  it  be  seriously  contended  that 

her  action  was  no  waiver  or  condonation  of  the  neglect  of  the 
*254    ^officer,  and  notwithstanding  the  satisfaction  of  her  judgment 

she  would  be  entitled  to  pursue  her  remedy  of  amercement  to 
the  second  recovery  of  the  judgment  and  costs? 

Again,  if  the  sheriff  had  collected  and  transmitted  the  whole 
amount  of  the  execution,  but  had  returned  the  execution  a  short  time 
alter  the  return-day,  and,  with  notice  of  the  facts,  the  plaintiff  had 
accepted  the  money  and  satisfied  the  judgment,  would  she  be  allowed 
to  maintain  amercement  for  such  neglect  in  the  return  of  the  execu- 
tion? 

We  think  these  inquiries,  on  reason  and  authority,  must  be  an- 
swered in  the  negative.  Yet,  in  those  cases,  the  neglect  or  default 
would  exist  for  which  the  letter  of  the  statute  seems  to  authorize 
amercement,  but,  when  construed  in  regard  to  the  whole  purpose  of 
its  enactment,  it  will  not  bear  such  an  unreasonable  interpretation^ 
On  like  principle,  the  spirit,  if  not  the  letter,  of  the  statute,  will  not 
warrant  amercement  where  the  proceeds  of  the  execution  are  re- 
turned, less  costs,  and  no  other  default  exists  except  the  non-return 
of  the  execution,  when  the  plaintiff,  with  notice  of  the  neglect,  ac- 
cepts the  moneys  paid  over  by  the  sheriff.  This  rule  does  not  pre- 
vent the  issuance  of  an  al\aB  execution ;  nor  does  it  estop  a  plaintiff 
from  pursuing  the  remedy  of  amercement,  if  the  sheriff  has  induced 
the  acceptance  of  the  collection  by  fraud. 

In  Trigg  v.  McDonald,  2  Humph.  386,  it  was  held  that  where  a 
plaintiff  in  the  execution  received  money  collected  on  the  writ,  he 
thereby  waived  his  right  of  action  against  the  sheriff  for  a  false  re- 
turn on  the  writ  for  the  balance.  So  the  acceptance  by  the  plaintiff 
of  the  money  collected  on  the  execution  ratified  the  action  of  the 
sheriff;  so  far,  at  least,  as  to  absolve  him  from  amercement  for  the  neg- 
lect in  the  non-return  of  the^execntion.  Wats.  Sher.  204;  5  Law  Lib. 
147.  Nor  is  the  doctrine  here  stated  in  conflict  with  Bond  v.  Weber, 
17  Kan.  410,  for  in  that  case  the  plaintiff  committed  no  affirmative 
action  to  waive  the  neglect  or  condone  the  omission. 
In  answer  to  the  acceptance,  counsel  for  defendant  in  error  say 

that,  even  if  this  were  material,  the  evidence  fails  to  show 
*255     ^tbat  Mrs.  Bulkley  authorized  the  taking  of  the  proceeds  of 

the  execution*     The  clerk  of  the  court  testified  otherwise.   He 
V.25K— 12 
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said :  ''The  entries  in  the  appearance  docket  of  this  court  show  that 
on  February  13,  1879,  there  was  received  at  this  office  from  B.  J. 
Young,  sheriff  of  Brown  county,  $198.20;  that  it  was  applied  on  the 
judgment  of  plaintiff,  and  receipted  for  by  plaintiff."  It  is  true  this 
testimony  is  followed  with  the  receipt  of  Elizabeth  F.  Bnlkley,  by  T. 
E.  Bulkley,  agent,  but  the  clerk  paid  the  money  to  him  for  Mrs.  Bulk- 
ley,  and  she  has  not  disowned  the  act.  The  trial  court  and  all  the 
parties  seem  to  have  treated  the  payment  by  the  clerk  as  payment  to 
Mrs.  B.,  and  it  is  hardly  fair  to  question  the  agency  of  T.  £•  Bolkley 
for  the  first  time  in  this  court. 

Counsel  for  defendant  in  error  further  contend  that  the  order  or 
judgment  of  amercement  is  res  culjudicata  as  to  the  sureties,  and  that 
the  latter  are  not  permitted  to  set  up  as  a  defense  any  matter  that  oc- 
curred previous  to  the  entering  of  the  judgment.  This  part  of  the 
case  has  given  us  serious  trouble.  There  is  great  conflict  of  author- 
ity, and  the  Ohio  cases  and  several  others  fully  sustain  the  view  of 
counsel.  In  this  connection  we  may  remark,  however,  that  the  case 
of  Webb  V.  Anspach,  3  Ohio  St.  522,  to  which  we  are  referred  as  de- 
cisive upon  this  point,  went  off  upon  the  strained  construction  of  the 
Ohio  statute,  that  filing  a  motion  in  the  clerk's  office  in  vacation,  and 
calling  it  up  in  court,  is  not  the  making  of  a  motion  in  open  court. 

To  our  mind,  the  better  opinion,  however,  is  that,  except  in  cases 
where,  upon  the  fair  construction  of  the  contract,  the  surety  may  be 
held  to  have  undertaken  to  be  responsible  for  the  result  of  a  suit, 
(Kennedy  v.  Brown,  21  Kan.  *171,)  or  when  he  is  made  privy  to  the 
suit  by  notice,  and  the  opportunity  is  given  him  to  defend  it,  a  judg- 
ment against  the  principal  is  not  conclusive  against  the  surety. 
This  is  especially  true  in  the  case  of  official  bonds,  where  the  sureties 
undertake  in  general  terms,  as  in  the  bond  set  forth  in  the  petition, 
that  the  principal  will  perform  his  official  duties,  pay  over  the 
moneys  that  may  come  to  his  hands,  and  deliver  to  his  suc- 
*266  *ce8sor  the  writs,  books,  and  papers  of  his  office.  They  do  not 
agree  to  be  absolutely  bound  by  any  order  or  judgment  against 
them  for  official  misconduct  or  neglect,  nor  to  pay  every  such  judg- 
ment. It  is  a  general  principle  that  no  party  can  be  held  for  a  breach 
of  bis  own  obligation  without  an  opportunity  to  be  heard  in  defense; 
and  in  this  state  it  is  the  policy  of  the  law  to  allow  separate  answers, 
as  well  as  separate  defenses.  We  think  there  is  nothing  in  the  bond 
executed  by  the  sureties,  or  in  the  provisions  of  said  section  478,  that 
debars  the  plaintiffs  in  error  of  the  right  to, contest  with  the  defendant 
in  error  the  question  of  their  liability.  Counsel  seem  to  concede  that, 
if  this  were  an  action  on  the  official  bond  of  the  sheriff,  the  sureties 
might  make  the  defenses  which  Young  could  have  made,  but  assert 
that  as  this  is  only  a  proceeding  to  make  the  sureties  parties  to  a  judg- 
ment,  nothing  previous  to  the  entering  of  the  judgment  can  be  con- 
sidered. This  construction  overlooks  some  of  the  provisions  of  sec- 
tion  478.     The  proceeding  is  there  denominated  an -action,  to  be  com- 
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menoed  and  prosecuted  as  other  oases.  Therefore,  if  we  assume  the 
proceeding  was  properly  begun  in  Leavenworth  county  against  the 
sureties,  we  must  hold  that  such  proceeding,  although  a  continuation 
of  former  proceedings,  is  in  reality  in  the  nature  of  an  action  as  to  the 
sureties  sought. to  be  charged,  and  that  Buoh  judgment  previously  ren* 
dered  against  the  principal  at  most  is  onlj  prima  facie  evidence  against 
the  sureties  to  the  bond. 

While,  in  an  ordinary  action  upon  the  official  bond,  a  plaintiff 
would  recover  only  the  damages  actually  sustained,  by  seeking  his 
remedy  by  amercement  and  then  under  this  statute,  he  may  recover, 
if  he  recovers  at  all,  the  full  amount  of  his  debt,  with  the  additional 
penalty,  but  we  do  not  think  it  was  intended  for  the  statute  to  cut  off 
the  usual  defenses  of  sureties.  In  Crawford  v.  Word,  7  Ga.  445,  it 
was  held  that  a  rule  absolute  against  the  sheriff,  ordering  him  to  pay 
over  money,  is  neither  an  extinguishment  of  his  official  security,  nor 
a  bar  to  a  suit  against  his  sureties;  and  that  in  a  suit  on  the 
*257  bond,  the  order  is  conclusive  against  the  officer,  but  pre^sump- 
tive  evidence  only  against  the  sureties;  and  they  were  allowed 
to  prove  everything  ab  origine  which  would  have  protected  the  officer 
from  liability.  In  Shelby  v.  Governor,  2  Blackf.  289,  an  action  of 
debt  was  brought  on  a  sheriff's  bond  by  the  governor,  for  the  use  of 
an  execution  creditor  against  the  administrator  of  the  sheriff's  surety. 
The  gravamen  was  the  sheriff's  failure  to  return  the  execution.  The 
declaration  averred,  inter  alia,  that  the  execution  creditor  bad  pre- 
viously obtained  a  judgment  against  the  sheriff  for  the  same  neglect 
of  duty  then  complained  of.  At  the  trial  the  plaintiff  offered  in  evi- 
dence the  previous  judgment  against  the  sheriff.  The  circuit  court 
refused  to  admit  the  evidence,  and  the  decision  was  on  a  writ  of  error 
approved  of.  In  Lucas  v.  Governor,  6  Ala.  826,  it  was  declared  that 
a  recovery  in  an  action  against  a  sheriff  for -a  false  return  was  no  ev- 
idence to  fix  the  liability  of  his  sureties,  when  they  were  sued  upon 
his  official  bond.  In  Whitehead  v.  Woolfolk,  3  La.  Ann.  48,  which 
was  a  bond  for  the  faithful  discharge  of  Conner's  duty  as  receiver,  it 
was  held  that  a  judgment  ascertaining  a  balance  against  him  as  re* 
ceiver  was  not  conclusive  against  the  sureties.  In  Atkins  v.  Baily, 
9  Yerg.  Ill,  a  judgment  by  confession  of  a  constable  or  upon  testi- 
mony'of  witnesses  was  deemed  evidence  against  the  sureties  of  such 
officer,  but  not  conclusive;  and  the  sureties  were  adjudged  the  right 
to  prove  or  establish  such  facts  as  showed  that  the  principal  was  not 
liable.  See,  also,  Taylor  v.  Johnson,  17  Ga.  521;  State  v.  Martin, 
20  Ark.  629;  Giltinan  v.  Strong,  64  Pa.  St.  242;  De  Greiff  v.  Wil- 
son, 30  N.  J.  Bq.  436;  Pico  v.  Webster,  14  Cal.  202;  Brandt,  Sur. 
§§  1,  524,  625,  530. 

The  judgment  and  order  of  the  district  court  will  be  reversed,  and 
the  case  remanded. 

(All  the  justices  concurring.) 
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*S68    *BoABD  OF  Gom'bs  of  Mabion  Co.  and  another  v.  Chables 

Babkeb  and  others* 

January  Term,  1881. 

Taxation :  Invalid  Levy :  Ii^unction.  B.  and  others,  the  owners  of  real 
and  personal  property  in  Marion  county  subject  to  taxation,  having  paid 
all  taxes  due  from  them,  or  charged  against  their  lands,  for  the  year  1878, 
except  certain  pretended  taxes  purporting  to  have  been  levied  for  county 
purposes,  brought  their  action  to  restrain  tlie  coUection  of  the  unpaid 
taxes,  and  alleged  that  the  county  tax  was  illegal  and  void,  because  there 
never  was  any  levy  of  any  taxes  on  the  property,  or  any  part  thereof  by 
the  board  of  county  commissioners  of  the  county  of  Marion  for  the  year 
1878,  for  county  purposes,  inside  or  within  the  limits  of  the  state.  The 
defendant  filed  a  demurrer  containing  the  statutory  grounds,  which  was 
overruled,  and  they,  electing  to  stand  by  the  demurrer,  were  perpetually 
enjoined  from  collecting  the  tax.  Ueld^  that  the  injunction  was  rigiit- 
f  ully  granted.  If  the  levy  was  made  without  the  state,  the  board  acted 
without  authority  of  law,  and  the  order  would  be  void,  and  the  tax  ille- 
gally levied.  If  no  levy  was  made,  the  county  clerk  had  no  right  to  en- 
ter or  extend  the  tax  on  the  rolls  of  the  books  in  the  treasurer's  office, 
and  therefore  the  tax  would  be  illegal.^ 

Error  from  Marion  district  court. 

Injunction  brought  by  Barker  and  others,  against  the  board  of  com- 
missioners and  the  treasurer  of  Marion  county,  to  restrain  the  collec- 
tion of  a  certain  tax.  Judgment  for  the  plaintiffs,  at  the  October 
term,  1880,  of  the  district  court. 

Frank  Doster  and  C.  Reed,  for  plaintiffs  in  error. 

Scott  d  Lynn,  for  defendants  in  error. 

HoRTON,  G.  J.  The  questions  in  this  case  arise  upon  a  demurrer 
to  the  sufficiency  of  the  petition.  It  is  alleged  that  the  plaintiffs  are 
the  owners  of  real  property  subject  to  taxation,  and  that  they  listed 
their  personal  property  for  taxation;  that  they  have  paid  all  taxes 

due  from  them,  or  charged  against  their  lands,  for  the  year 
•259     1878,  except  the  taxes  levied  *for  county  purposes;  that  their 

lands  are  about  to  be  sold  for  failure  to  pay  said  county  taxes, 
and  warrants  for  the  collection  of  the  county's  portion  of  said  per- 
sonal property  taxes  are  about  to  be  issued  and  levied;  that  said 
county  tax  is  illegal  and  void,  because — 

"  There  never  was  any  levy  of  any  taxes  on  said  properly,  or  any  part  thereof, 
by  the  board  of  county  commissioners  of  the  county  of  Marion,  for  the  year 
1878,  for  county  purposes,  inside  or  within  the  limits  of  the  state  of  Kansas, 
and  that  the  board  of  county  commissionei-s  of  the  county  of  Afarion  never 
met  at  any  time  within  the  limits  of  the  state  of  Kansas  as  a  board  of  equali- 
zation for  the  year  1878,  and  never  in  any  manner  equalized,  or  attempted  to 

^8ee,  also,  Marion  Co.  v.  Harvey  Co.,  26  Kau.  202;  In  r«  Watson,  30  Kaih  755, 1  Pac. 
Rep.  776. 
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equalize,  tbe  valuation  of  any  of  the  property  of  plaintiffs  herein  described, 
within  the  limits  of  the  state  of  Kansas;  and  that  in  truth  and  in  fact  the 
board  of  county  commissioners  of  said  county  of  Marion,  during  all  the  time 
fixed  by  law  for  the  levy  of  taxes  for  county  purposes,  and  for  meeting  and  dis- 
charging the  duties  of  a  board  of  equalization,  were  absent  from  the  state  of 
Kansas,  holding  tiieir  offices  in  a  foreign  jurisdiction,  to- wit,  in  the  state  of 
Missouri,  or  hiding  within  the  state  of  Kansas,  at  such  places  that  these  pUiin- 
tiffs  could  not  find  them,  and  knew  nothing  as  to  where  they  were  concealed.*' 

The  petition  prays  for  a  perpetual  injunction,  which  was  granted 
by  the  court  upon  the  overruling  of  tbe  demurrer;  and  for  the  over- 
ruling of  the  demurrer,  and  granting  of  the  injunction,  the  defend- 
ants bring  tbe  case  up  for  review. 

Section  253  of  the  Code  reads  as  follows : 

"An  injunction  maybe  granted  to  enjoin  the  illegal  levy  of  any  tax,  charge, 
or  assessment,  or  the  collection  of  any  illegal  tax,  charge,  or  assessment,  or 
any  proceeding  to  enforce  the  same;  and  any  number  of  persons  whose  prop- 
erty is  affected  by  a  tax  or  assessment  so  levied  t  may  unite  in  the  petition  Hied 
to  obtain  such  injunction." 

Under  the  allegations  of  the  petition  and  the  provisions  of  this 
statute,  the  inquiry  arises  whether  the  taxes  attempted  to  be  col- 
lected in  1878,  for  county  purposes  of  Marion  county,  were  illegally 
levied. 

Section  88,  o.  107,  Gomp,  Laws  1879,  provides  that  'Hhe 
*260  ^county  commissioners  shall  meet  on,  tbe  first  Monday  of  Au- 
gust in  each  year,  and  shall  estimate  and  determine  tbe  amount 
of  money  to  be  raised  by  tax  for  all  county  purposes,  and  all  other 
taxes  which  they  shall  be  required  by  law  to  levy."  The  statute  pro- 
vides for  a  county-seat,  a  court-house,  and  other  accommodations  for 
the  transaction  of  county  business,  and  directs  that  the  board  of 
county  commissioners  shall  meet  in  regular  session  at  the  county-seat 
of  the  county,  to  perform  its  duties  as  prescribed  by  law.  Now,  as 
the  levy  of  the  taxes  in  controversy  was  not  made  at  the  county-seat 
of  Marion  county,  or  in  Marion  county,  or  even  within  the  limits  of 
the  state,  such  levy  was  clearly  irregular.  This  much  is  conceded. 
But  counsel  for  plaintiffs  in  error  contend  that  the  levy  was  merely 
irregular,  not  illegal,  within  the  strict  sense  of  the  statute.  We  think 
otherwise.  The  commissioners  are  officers  of  tbe  county,  and  in  the 
absence  of  express  provision  their  powers  do  not  go  beyond  the 
territorial  limits  of  their  county.  Morrell  v.  Ingle,  23  Ean.  *32. 
They  clearly  have  no  powers  to  levy  taxes  when  beyond  the  limits  of 
the  state.  They  could  not  convene  as  a  board  at  Kansas  City  or  St. 
Joseph,  in  Missouri,  and  apportion  or  order  the  levy  of  taxes  in  Kan- 
sas. Such  an  order  would  be  void,  and  of  no  validity  whatever.  Such 
an  order  could  not  be  made  the  foundation  for  entering  or  extending 
any  tax  on  the  rolls  in  the  treasurer's  office,  and  any  pretended  tax 
so  placed  upon  the  tax-rolls  could  not  be  legally  enforced  or  collected. 
A  void  levy  would  be  an  illegal  or  unlawful  levy,  if  the  board  of  county 
commissioners  levied  the  tax  without  the  state.     They  acted  without 
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jurisdiction,  whether  we  consider  the  levying  of  taxes  as  acting  min- 
isterially, judicially,  or  legislatively.  The  inferences  from  the  petition 
are  that  some  order  to  levy  taxes  was  made  beyond  the  state;  but  if 
no  levy  was  made  at  all,  and  the  tax  was  extended  upon  the  rolls  by 
the  county  clerk,  or  any  other  person,  the  action  was  equally  without 
authority  of  law,  and  the  tax  or  pretended  tax  would  be  illegal.  The 
court  below  committed  no  error  in  overruling  the  demurrer 
*261  ^to  the  petition,  and  enjoining  the  tax.  Sloan  v.  Beebe,  24 
Kan.  *343. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


Atchison,  C.  &  P.  B.  Go.  v.  Board  of  Coh'rs  of  Phii<upb  Go.  and 

others. 

■ 

January  Term,  1881* 

1  Bailroads:  Consolidation:  Eflfect.  The  mere  consolidation  of  one  rail- 
road company  with  another  company  since  the  taking  effect  of  the  act  of 
March  1,  1870,  authorizing  the  consolidation  of  such  companies,  will  not 
discharge  or  release  a  non-assenting  subscriber  of  stock. 

2. :  Township,  not  Beleased  from  Subsoription.  After  an  elec- 
tion had  been  held  in  the  muixicipal  townsliipof  K.,of  Phillips  county,  in 
accordance  with  the  provisions  of  '*An  act  to  enable  counties,  townships, 
and  cities  to  aid  in  the  construction  of  railroads,  and  to  repeal  section  8, 
c.  39.  of  the  Laws  of  1874,  *'  approved  Februaiy  25, 1876,  and  the  amend- 
ments thereto,  which  resulted  In  authorizing  the  township  of  K.  to  sub- 
scribe to  the  capital  stock  of  the  Atchison  &  Denver  Railway  Compvany 
180  shares  of  SlOO  each,  payable  in  bonds  of  the  township,  dollar  for  dol- 
lar, the  county  clerk  of  the  county  of  Phillips  ihade  the  subscription,  in 
pursuance  to  the  power  conferred.  On  December  20,  1879,  the  compan;|r 
had  completed  3 1-32  miles  of  main  track ,  and  64-100  of  a  mile  of  side  track) 
in  the  township,  and  the  board  of  county  commissioners  then  issued  and 
delivered  to  the  company  613,000  of  said  bonds.  On  December  22, 1879, 
the  Atchison  &  Denver  Railway  Company,  in  accordance  with  the  pro- 
visions of  the  act  of  March  1,  1870,  consolidated  with  the  Waterville  & 
Washington  Railroad  Company,  the  Republican  Valley  Railway  Com- 
pany, the  Atchison,  Solomon  Valley  &  Denver  Railway  Company,  and 
the  Atchison,  Republican  Valley  &  Pacific  Railway  Company,  under  the 
corporate  name  of  "  The  Atchison,  Colorado  &  Pacific  Railroad  Corpora- 
tion . "  The  latter  extended  the  railroad  in  the  township  to  make  6  28-100 
miles.  Held,  that  the  township  of  K.  was  not  released  from  the  sub- 
scription for  any  part  of  the  stock  subscribed  to  the  Atchison  &  Denver 
Railway  Company  by  the  consolidation  after  such  subscription  had  been 
made.    And  held  furtT^er,  that  the  new  corporation,  as  sacoessor  of 

*262      the  Atchison  &  Denver  Railway  Com'i'pany,  is  entitled  to  all  the  bonds 
to  be  Issued  under  the  subscription  and  the  proposition  sabmitted 
not  delivered  prior  to  the  consolidation. 
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8.  .  The  case  of  State  v.  Nemaha-Co.,  10  Kan.  ♦569,  referred  to  and 

distangaished. 

4. :  Extent  of  Township  Aid.    Where  the  proposition  submitted 

under  the  law  of  1876,  and  the  amendments  thereof,  to  the  electors  of  a 
toimship  for  the  subscription  of  stock  and  the  issuance  of  bonds  to  aid  a 
railroad  corporation  to  construct  its  road  from  the  east  line  of  the  town- 
ship west  to  and  into  the  city  of  K.,  (a  place  equidistant  between  the  east 
and  west  lines,  respectively,  of  the  township,)  the  terms  of  the  proposi- 
tion embrace  aid  to  the  corporation  for  all  the  main  line  and  side  tracks 
built  from  the  east  line  to  and  tjoithin  the  city  of  K.,  necessary  for  the  ef- 
ficient running  and  operating  of  the  railroad:  provided,  however,  in  no 
case  shall  the  total  amount  of  the  aid  to  the  corporation  exceed  four  thou- 
sand dollars  per  mile  for  each  mile  constructed  in  the  township.^ 

Original  proceedings  in  mandamv$. 

Action  begun  in  this  court  October  1,  1880,  to  compel  the  issue 
and  delivery  of  $5,000  of  bonds,  being  the  remainder  of  the  subscrip- 
tion of  the  township  of  Eirwin,  in  Phillips  county,  to  the  Atchison  & 
Denver  Bailway  Company.  The  vote  on  the  question  of  subscribing 
stock,  and  issuing  bonds  therefor,  was  bad  on  April  15,  1879 ;  the 
subscription  was  made  September  18,  1879;  the  railroad  was  com- 
pleted prior  to  June  1,  1880.  The  proposition  provided  for  aid  to 
the  amount  of  $18,000  of  bonds,  with  coupons  attached.  On  De- 
cember 20, 1879,  the  Atchison  &  Denver  Bailway  Company  had  com- 
pleted 3  1-32  miles  of  main  road,  and  64-100  of  a  mile  of  side  track, 
within  Eirwin  township,  and  on  that  day  the  board  of  county  commis- 
sioners of  Phillips  county  delivered  to  the  company  $13,000  of  the 
bonds  of  Eirwin  township.  On  December  22,  1879,  the  Atchison  & 
Denver  Bailway  Company  consolidated  with  certain  other  railway 
companies,  and  formed  the  "Atchison,  Colorado  &  Pacific  Bailroad 
Company."  The  latter  company,  as  successor  of  the  Atchison  & 
Denver  Bailway  Company,  extended  the  line  of  the  railroad  from  the 
point  to  which  it  had  been  built  on  the  twentieth  day  of  December, 

1879,  so  that  before  June  1,  1880,  there  had  been  built  more 
*263     than  six  miles  of  railroad  in  Eir^win  township.     On  June  7, 

1880,  the  plaintiff  demanded  of  the  board  of  county  commis- 
sioners the  issuance  and  delivery  of  the  remaining  ten  Eirwin  town* 
ship  bonds,  amounting  to  $5,000.  These  were  refused;  hence  this 
action.  On  March  1,  1881,  the  following  agreed  statement  of  facts 
was  filed  in  this  court,  to- wit : 

"(1)  For  the  purpose  of  this  proceeding,  and  as  all  the  facts  in  this  case, 
it  is  agreed  by  and  between  the  parties  hereto  that  the  said  plaintiff  is  a  rail- 
road corporation  duly  chartered  and  organized  under  the  laws  of  the  state  of 
Kansas,  and  formed  by  the  consolidation  of  the  following  named  corporations, 
to-wit:  The  Waterville  &  Washington  Railroad  Company,  the  Republican 
Valley  Railway  Company,  the  Atchison,  Solomon  Yalley  &  Denver  Railway 

'See  Leavenworih  Co.  v. Millw,  7  Kan.28S,  and  note;  liewis  v*  Bourbon  Go.,  12  Kan. 
149,  and  note. 
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Company,  the  Atchison,  Republican* Valley  &  Pacific  Railway  Company,  and 
the  Atchison  &  Denver  Railway  Company,  (all  of  which  companies  were 
chartered  nnder  the  laws  of  the  state  of  Kansas,)  and  that  the  oonsoUdation 
went  into  effect  on  December  22, 1879,  and  has  ever  siiioe  said  time  been  in 
full  force  and  effect.  And  the  said  plaintiff  is  now,  and  ever  since  said 
twenty-second  day  of  December,  1879,  has  been,  the  lawful  successor  in  in- 
terest of  each  and  all  of  the  companies  aforesaid,  including  the  siud  Atchison 
&  Denver  Railway  Company, 

'*(2)  That  the  township  of  Kirwin,  in  the  county  of  Phillips  and  state  of 
Kansas,  is,  and  ever  since  March  1, 1879,  has  been,  a  doly^rganized  munic- 
ipal township  and  corporation,  comprising  a  territory  of  six  miles  square, 
and  co>extensive  with  the  congressional  to¥m8liip  designated  as  number  5, 
range  16  west,  in  said  county  of  Phillips,  and  that  the  city  of  Kirwin  is  situ- 
ated equidistant  between  the  east  and  west  lines,  respectively,  of  said  town- 
ship, in  the  south-west  quarter  of  section  27,  south-east  quarter  of  section  28. 
north-east  quarter  of  section  33,  and  the  north-west  quarter  of  section  34,  and 
at  said  date  the  assessed  value  of  the  property  of  said  township  of  Kirwin 
exceeded  860,000,  and  ever  since  said  date  said  valuation  has  exceeded  said 
sum. 

'*(8)  That  on  March  1, 1879,  and  prior  thereto,  and  from  said  time  for  and 
until  the  consolidation  of  the  railroad  companies  hereinbefore  referred  to,  the 
Atchison  &  Denver  Railway  Company  was  a  duly  chartered  and  organized 
railroad  corporation  under  the  laws  of  the  state  of  Kansas,  and  au- 
*264  thorized  to  build  a  railroad  and  telegraph  line  in  connection  with  *tlie 
Atchison,  Solomon  Valley  &  Denver  Railway  at  Cawker  City,  in 
Mitchell  county,  and  following  the  general  course  of  the  north  fork  of  the 
Solomon  river  and  the  head-waters  of  Prairie  Dog,  Sappa,  and  Beaver  creeks, 
westwardly  to  the  west  line  of  Sherman  county,  in  the  state  of  Kansas,  in  the 
direction  of  Denver,  in  the  state  of  Colorado,  through  the  counties  of  Mitchell, 
Osborne,  Smith,  Phillips,  Korton,  Decatur,  Rawlins,  Cheyenne,  and  Sherman, 
in  the  state  of  Kansas. 

"(4)  That  on  March  1,  1879,  and  from  said  time  until  the  second  Mondav 
in  cianuary,  1880,  Jacob  N.  Clere  was  the  duly-authorized  chairman  of  the 
board  of  county  commissioners  of  said  county  of  Phillips,  and  N.  W.  Apling- 
ton  and  Molestes  Fisher  were  the  two  other  membei*s  of  said  board  o£  county 
commissioners,  and  J.  H.  I^ird  was  the  duly-authorized  county  clerk  of  said 
county  of  Phillips;  but  ever  since  said  second  Monday  in  January,  1880.  said 
N.  W.  Aplington  has  been  the  duly-authorized  chairman  of  said  board  of 
county  commissioners,  and  H.  S.  Granger  and  Molestes  Fisher  the  two  other 
duly-authorized  members  of  said  board  of  county  commissioners,  and  said  J. 
W.  Lowe  the  duly-authorized  county  clerk  of  said  county. 

"(5)  That  on  March  10,  1879,  upon  due  proceedings  had  under  the  act  of 
the  legislature  of  the  state  of  Kansas,  entitled  'An  act  to  enable  counties, 
townsiiip^  and  cities  to  aid  in  the  construction  of  railroads,  and  to  repeal  sec- 
tion 8,  c.  39,  of  the  Laws  of  1874,'  approved  Feb.  25,  1876,  and  the  amend- 
ments thereto,  and  on  petition  of  more  than  two-fifths  .of  the  resident  tax- 
payers of  said  township  of  Kirwin,  the  board  of  county  commissioners  of  sach 
county  of  Phillips  duly  ordered  a  special  election  to  be  held  in  said  township 
on  April  15,  1879,  to  vote  upon  the  proposition  embraced  in  said. order,  in  the 
words  and  figures  following,  to- wit:  <ltis  ordered  by  the  board  of  county 
commissioners  of  said  county  of  Phillips  that  the  question  of  a  subscription  in 
behalf  of  said.municipal  township  of  Kirwin  for  180  shares  of  $100  each  of  the 
capital  stock  of  th6  Atchison  &  Denver  Railway  Company,  and  in  payment 
therefor  issuing  to  said  railway  company  the  thirty-«ix  bonds  of  said  town- 
ship of  the  denomination  of  8500  each,  payable  to  bearer  at  the  fiscal  agency  of 
the  state  of  Kansas  in  New  York  city,  thirty  years  after  the  date  thereof,  bear- 
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ing  interest  at  the  rate  of  eight  per  cent,  per  annum,  payable  annually, 
*265      for  which  interest  coupons  shall  *be  attached,  payable  at  the  fiscal 

agency  aforesaid,  shall  be  submitted  for  adoption  or  rejection  to  the 
qualified  electors  of  said  municipal  township  of  Kirwin,  at  a  special  election  to 
be  held  on  the  fifteenth  day  of  April,  1879,  at  the  usual  voting  places  in  said 
township ;  said  subscription  of  stock  to  be  made,  and  said  bonds  to  be  issued,  on 
the  following  terms  and  conditions,  to- wit:  As  soon  as  said  proposition  shall 
be  determined  in  the  affirmative  by  a  canvass  of  the  votes  cast  at  said  election, 
the  board  of  county  commissioners  of  said-  county  of  Phillips,  for  and  on  be- 
half of  said  municipal  township,  shall  order  the  county  clerk  to  make,  and  the 
county  clerk  shall  make,  said  subscription  in  the  name  of  said  municipal  town- 
ship for  said  one  hundred  and  eighty  shares  of  the  capital  stock  of  said  rail- 
way company;  and  when  the  railroad  of  said  railway  company  shall  be  built 
and  completed  and  in  operation,  by  lease  or  otherwise,  from  Oawker  City,  in 
Mitchell  county,  in  connection  with  the  Atchison,  Solomon  Yalley  &  Den* 
ver  Kailway,  and  the  Central  Branch  Union  Pacific  Railroad,  to  and  into  the 
city  of  Kirwin,  in  Phillips  county,  and  the  freight  and  passenger  depot  and 
side-track,  stodc-yard,  and  teiminal-station  conveniences  be  built  and  con- 
structed within  the  corporate  limits  of  said  city  of  Kirwin,  and  within  a  square 
200  rods  in  extent,  of  which  the  public  square  in  Kirwin  shall  be  the  center, 
then  said  board  of  county  commissioners  shall  cause  such  bonds  with  coupons 
attached,  as  aforesaid,  to  be  issued  in  the  name  of  said  municipal  township  of 
Kirwin,  and  shall  deliver  the  same  to  said  railway  company  on  delivery  or 
tender  to  the  treasurer  of  said  municipal  township  of  a  certificate  of  said  shares 
of  the  full-paid  capital  stock  of  said  railway  company,  equal  in  amount  with 
said  bonds,  dollar  for  dollar:  provided,  said  railway  shall  be  built  and  com- 
pleted, and  in  operation,  by  lease  or  otherwise,  as  aforesaid,  from  the  Mis- 
souri river  at  Atchison,  Kansas,  to  and  into  the  said  city  of  Kirwin,  by  and 
before  the  first  day  of  June,  1880:  and  provided,  further,  that  if  the  railway 
of  said  railway  company  shall  not  be  graded  to  a  point  within  20  miles  of 
Kirwin,  in  the  surveyed  line  of  its  extension  to  Kirwin,  via  Gaylord,  in  Smith 
county,  Kansas,  by  or  before  December  31,  1879,  then  the  said  company 
shall  forfeit  and  relinquish  all  of  its  right  and  interest  In  and  to  the  bonds 
herein  provided  for:  and  provided,  further,  that  before  the  Atchison  &  Den- 

ver  Railway  Company  shall  be  entitled  to  receive  any  of  the  bonds 
*266      provided  for,  the  said  company  shall  *file  its  written  agreement  with 

the  township  trustee  of  the  township  of  Kirwin,  that  should  the  said 
company  hereafter  petition  for  and  receive  any  of  the  bonds  of  the  county  of 
Phillips  to  aid  in  the  construction  of  ito  railroad  west  from  Kirwin,  then  in 
that  case  it  will  relinquish  and  pay  over  to  the  said  township  of  Kirwin  so 
many  of  the  said  county  bonds  as  shall  constitute  a  full  and  just  equivalent, 
dollar  for  dollar,  of  the  principal  of  the  township  bonds  issued  to  said  railroad 
company  by  the  said  township  of  Kirwin.  All  electors  voting  in  favor  of. 
said  proposition  shall  cast  a  ballot  with  the  following  words  thereon:  '*For 
the  subscription  of  stock  and  issue  of  bonds  to  the  Atchison  &  Denver  Rail* 
way  Company. "  All  electors  voting  against  said  proposition  shall  cast  a  bal- 
lot with.the  following  words  thereon,  to-wit:  *' Against  the  subscription  of 
stock  and  issue  of  bonds  to  the  Atchison  &,  Denver  Rail  way  Company. "  It  is 
further  ordered  by  the  said  board  of  county  commissioners  that  at  least  thirty 
days'  notice  of  sidd  special  election  shall  be  given  in  the  Kirwin  Chief,  a  news- 
paper printed  and  published  in  said  township  of  Kirwin,  and  of  general  cir- 
culation in  said  township  and  in  the  county  of  Phillips,  and  that  the  sheriff 
give  the  proper  notice  of  said  special  election  by  proclamation  published  as 
aforesaid,  and  posted  up  in  three  places  in  the  township  where  the  election  is 
appointed  to  be  held  for  at  least  thirty  days  next  preceding  said  special  elec- 
tion.' 
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"(6)  The  said  special  election  was  duly  ratified  as  required  hj  law,  and  bj 
said  order  of  the  board  of  county  commissioners,  and  was  duly  held  on  said 
fifteenth  day  of  April,  1879,  and  was  duly  carried  in  the  affirmative  by  a  vote 
of  one  hundred  and  forty-eight  (148)  in  favor  ^and  sixty-six  (66)  against 
said  proposition ;  and  on  April  18,  1879,  said  board  of  county  commissioneis, 
as  a  board  of  canvassers,  duly  canvassed  the  returns  of  said  Section,  and  duly 
declared  said  proposition  carried  in  the  affirmative;  and  afterwards,  on  the 
same  day,  said  -board  of  county  commissioners  duly  ordered  the  county  clerk 
of  said  county  of  Phillips  to  forthwith  make  a  subscription  in  the  name  of  said 
municipal  township  of  Kirwin  for  one  hundred  and  eighty  shares  of  one 
hundred  dollars  each  of  the  capital  stock  of  said  Atchison  &  Denver  Bailway 
Company,  subject  to  the  terms  and  conditions  contained  in  said  order  of  sub- 
mission ;  and  that,  upon  full  compliance  by  said  railway  company  with  the 
terms  and  conditions  of  said  proposition,  the  chairman  of  the  board 
*267  and  the  county  clerk  *make  and  execute  said  bonds  for  delivery  to 
said  railway  company,  in  accordance  with  the  terms  of  said  proposi- 
tion. 

"(7)  That  on  September  18,  1879,  said  J.  H.  Laird,  as  said  county  clerk  of 
said  county  of  Phillips,  in  pursuance  of  authority  in  him  vested  by  law  and 
by  the  proceedings  hereinbefore  recited,  made  a  subscription  on  the  stock  sub- 
scription books  of  said  Atchison  &  Denver  Bailway  Company,  signed  by  his 
own  proper  hand,  under  the  seal  of  the  said  county  of  Phillips,  which  sub- 
scription is  in  the  words  and  figures  following,  to-wit: 

"  *  In  pursuance  of  the  proposition  submitted  March  10, 1879,  by  order  of  the 
board  of  county  commissioners  of  Phillips  county,  Kansas,  to  the  electors  of 
the  municipal  township  of  Kirwin,  in  said  county,  and  an  election  held  on 
the  fifteenth  day  of  April,  1879,  and  the  further  order  of  said  l)oard  made  on 
the  eighteenth  day  of  April,  1879,  I,  J.  H.  Laird,  county  clerk  of  said  county 
of  Phillips,  do  hereby  subscribe,  in  the  name  and  on  behalf  of  said  municipal 
township  of  Kirwin,  for  one  hundred  and  eighty  (180)  shares  of  SlOO  each  of 
the  capital  stock  of  the  Atchison  &  Denver  Bailway  Company,  on  the  terms 
and  conditions  of  said  subscription.  Witness  my  hand  and  the  official  seal  of 
said  county  of  Phillips,  at  Phillipsburg,  this  thirteenth  day  of  September,  1879. 

[Seal.]  [Signed]    **«  J.  H.  Laibd,  County  Clerk.' 

'*(8)  On  December  20,  1879,  the  Atchison  &  Denver  Bdilway  Company  had 
constructed  a  railroad  on  the  proposed  line,  and  commenced  to  operate  the 
same  to  and  into  the  city  of  Ejirwin;  and  the  said  railway  company  having 
filed  its  written  agreement,  signed  by  B.  M.  Pomeroy,  its  president,  with  the 
township  trustee  of  the  said  township  of  Kirwin,  to  the  effect  that  should  the 
said  railway  company  hereafter  petition  for  and  receive  any  of  the  bonds  of 
the  said  county  of  Phillips  to  aid  in  the  construction.of  its  road  west  of  Kir- 
win, then  in  that  case  it  would  relinquish  and  pay  over  to  the  said  township 
of  Kirwin  so  many  of  the  toid  county  bonds  as  should  constitute  a  full  and 
just  equivalent,  dollar  for  dollar,  for  the  principal  of  the  township  bonds  is- 
sued to  said  railway  company  by  the  said  township  of  Kirwin;  and  the  said 
railway  company  having  tendered  to  the  treasurer  of  said  Kirwin  township  a 
certificate  for  said  one  hundred  and  eighty  shares  of  one  hundred  dollars  each 
of  the  full-paid  capital  stock  of  said  Atchison  Sc  Denver  Bailway  Company,  and 
the  said  Atchison  &  Denver  Bailway  Company  on  said  twentieth  day  of  De- 
cember, 1879,  had  constructed  a  railroad,  and  the  same  was  in  operation  firom 
Cawker  City,  in  Mitchell  county,  Kansas,  in  connection  with  the  Atchison, 
Solomon  Valley  Sc  Denver  Bailway  and  the  Central  Branch  Union  Badfie 

Bailroad  from  the  Missouri  Biver,  at  Atchison,  westwardly,  to  and 
*2&S      into  «the  city  of  Kirwin,  in  said  Phillips  county,  Kansas,  from  the 

east  line  of  the  said  townsliip  of  Kirwin,  and  a  freight  and  passenger 
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depot,  with  aide-tiack,  stock-yard,  and  tenninal-station  conveniences,  were 
bnilt  and  constructed  in  all  respects  in  accordance  with  said  proposition  within 
the  corporate  limits  of  the  dty  of  Kirwin,  In  said  township  of  Kirwin,  and 
within  a  square  200  rods  in  extent,  of  which  the  public  square  in  Kirwin  is 
the  center,  prior  to  December  20, 1879,  and  said  railroad  was  graded  and  built 
on  the  surveyed  line,  via  Gaylord,  Smith  county,  Kansas;  and  that  on  Decem- 
ber 20, 1879,  there  had  been  completed  by  said  railway  company,  under  said 
proposition  and  in  accordance  therewith,  8  1-32  miles  of  main  track  and  64-100 
of  a  mile  of  side  track;  and  after  February  1,  1880,  and  before  June  1,  1880, 
the  said  railroad  was  extended  by  the  plaintiff,  as  the  successor  of  said  At- 
chison &  Denver  Bailway  Company,  on  said  proposed  line  of  said  railjxxid  from 
the  point  to  which  it  had  been  built  on  the  twentieth  day  of  December,  1879, 
so  tbat  before  June  1,  1880,  there  had  been  duly  completed  more  than  six 
miles  of  railroad  in  said  Kirwin  township  by  said  railroad  company;  and  on 
tiie  twentieth  day  of  December,  1879,  the  said  Atchison  &  Denver  Bailway 
Company,  by  its  attorney,  David  Martin,  theq  and  there  requested  said  board 
of  county  commissioners,  then  duly  convened  in  session,  and  the  county  clerk 
ol  said  county  of  Phillips,  to  issue  and  deliver  to  it  thirty*six  bonds  of  the  de- 
nomination of  8500  each,  by  virtue  of  the  conditions  contained  in  said  propo- 
sition ;  but  the  said  board  of  county  commissioners  issued  and  delivered  to 
said  railway  company  only  twenty-six  of  the  said  bonds  of  the  township  of 
Kirwin,  numbered  from  one  to  twenty-six,  inclusive,  amounting  to  813,000, 
and  by  order  of  Said  board  the  remaining  ten  bonds  had  been  signed  by  the 
chairman  of  said  board,  and  signed  by  the  said  county  clerk,  and  by  him 
sealed,  and  were  placed  in  the  county  treasurer's  safe.    The  said  railway  com- 
pany then  and  there  refused  to  accept  the  said  twenty-six  bonds  in  compromise 
or  as  full  payment  of  its  claim  under  the  proposition,  but  gave  notice,  in  open 
session  of  the  board,  that  it  would  apply  for  the  other  bonds  within  the  time 
allowed  by  the  proposition  for  the  full  completion  of  the  railroad,  and  the 
improvements  connected  therewith ;  a^d  full  notice  was  then  given  that  said 
company  did  not  receive  said  bonds  in  full  payment  or  compromise  of  its 
claim  under  said  proposition,  and  said  bonds  were  delivered  with  such  no- 
tice. 
*269      *'*(9)  That  prior  to  June  1,  1880,  the  railroad  of  said  railroad  com- 
pany, as  so  consolidated,  was  built  and  completed  and  in  operation 
from  Gawker  City,  in  Mitchell  county,  Kansas,  in  connection  with  the  Atchi- 
son, Solomon  YaJley  &  Denver  Bailway  and  the  Central  Branch  Union  Pacific 
Bailroad,  to  and  into  the  city  of  Elirwin,  in  Phillips  county,  Kansas,  from  the 
east  line  of  said  township,  and  that  a  freight  and  passenger  depot,  with  side- 
track and  stock-yard  and  terminal-station  conveniences,  were  built  and  con- 
stracted  in  accori^ance  with  said  proposition,  within  the  corporate  limits  of 
said  city  of  Kirwin,  in  said  township  of  Kirwin,  and  within  a  square  200  rods 
in  extents  of  which  the  public  square  in  Kirwin  is  the  center,  and  prior  to 
June  1,  1880;  and  that  the  length  of  the  main  track  of  said  railroad  so  com- 
pleted and  in  operation  in  said  township  of  Kirwin  was  and  still  is  6  23-100 
miles,  and  the  length  of  said  railroad,  including  side  tracks,  between  the  east 
line  of  said  township  of  Kirwin  and  the  west  line  of  the  dty  o£  Kirwin,  was 
and  still  is  4  29-100  miles,  and  the  length  of  the  side  track  in  said  city  of  Ki]> 
win  was  and  still  is  65-100  of  a  mile.    On  June  7, 1880,  the  plaintiff,  by  its 
attorney  and  chief  engineer,  appeared  before  said  board  of  oounty  commis- 
sioners at  a  meeting  thereof  duly  called  and  held,  and  made  proof  of  all  the 
foregoing  facts,  and  of  the  tender  of  said  stock  certificate,  and  of  the  filing  of 
said  agreement,  as  hereinbefore  recited,  and  the  plaintiff  th^i  and  there  de- 
manded at  said  board  of  coont^  commissioners,  the  full  board  being  present, 
and  of  said  J.  W.  Lowe,  the  issue  and  delivery  to  it  of  the  said  ten  Kirwin 
township  bonds,  amounting  to  $5,000,  so  withheld  as  aforesaid,  less  the  in- 
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terest  that  had  accrued  from  their  date  to  said  time,  or  the  issue  and  dellTeiy 
to  it  of  said  amount  of  new  bonds;  but  said  township,  being  present  by  its 
attorney,  objected,  and  thereon  the  board  refused  to  issue  or  driver  said 
bonds,  or  any  of  them,  and  the  plaintiff  then  and  there  requested  and  de- 
manded the  delivery  .to  it  of  eight  (8)  of  said  bonds,  amounting  to  four  thou- 
sand ($4,000)  dollars,  so  withheld  as  aforesaid,  less  the  interest  that  had  ac- 
crued from  their  date  to  said  time,  or  the  issue  and  delivery  to  it  of  said 
amount  of  new  bonds,  as  the  balance  remaining  due  at  the  rate  of  $4,000  per 
mile  for  the  4  29-100  miles  and  said  side  tracks  between  the  eastern  bound- 
ary of  the  county  of  Phillips  and  the  township  of  Kirwin,  and  the  western 
boundaiyof  the  city  of  Kirwin;  but  said  township,  being  present  by 
*270  its  atttorney,  objected,  and  thereupon  the  board  re*fused  to  issue  or 
deliver  said  bonds,  or  any  of  them;  and  the  plaintiff  then  and  there 
requested  and  demanded  the  delivery  to  it  of  three  of  said  bonds,  amounting 
to  $1,500,  less  the  interest  that  had  accrued  thereon  from  their  date  to  said 
time,  or  the  issue  and  delivery.to  it  of  said  amount  of  new  bonds,  aa  a  bal- 
ance remaining  due  at  the  rate  of  $4,000  per  mile  for  the  3  64-100  miles  of 
main  track  between  the  eastern  boundary  of  the  county  of  Phillips  and  of  the 
township  of  Kirwin  and  the  western  boundary  of  the  city  of  Kirwin;  but 
said  township,  being  present  by  its  attorney,  objected,  and  thereupon  the 
board  refused  to  Issue  or  deliver  said  bonds  or  any  of  them,  and  said  ten  bonds 
or  any  of  them  have  never  been  delivered  to  plaintiff,  or  any  new  bonds  in 
lieu  of  them,  although  the  plaintiff  has  f  uUy  complied  with  the  terms  of  sucti 
proposition  within  the  time  therein  limited. 

"(10)  On  December  20,  1879,  at  the  time  the  said  $18,000  of  Kirwin  town- 
ship bonds  were  delivered  to  said  Atchison  A  Denver  Badlway  Oompany,  the 
said  David  Martin,  as  attorney  for  said  railway  company,  tendered  to  the 
treasurer  of  Kirwin  township  a  certificate  of  stock  in  due  form,  of  which  the 
following  is  a  copy,  to-wit: 

"•No.  17.  180  shares. 

**  •  The  ATCHI8017  So  Denver  Bailroad  Com? ant. 

^*  *  State  of  Kansas. 

cj  **  'This  certifies  that  the  township  of  Kirwin,  in  Phillips  county,  Kad- 
^  sas,  is  entitled  to  one  hundred  and  eighty  shares  of  one  hundred  dollars 
»  each,  of  the  capital  stock  of  the  Atchison  &  Denver  Bail  way  Companj,  trans- 
g  ferable  on  the  books  of  the  company  by  said  party  or  its  attorney  oh  sur- 
^  render  of  this  certificate. 

"  '  In  testimony  whereof,  the  said  oompany  have  caused  this  certificate  to 
g  be  signed  by  their  president  and  treasurer,  dated  December  15, 1879. 
%   [Seal.]  "  •  B.  M.  Pomerot,  President 

g  **  •  A.  J.  Barnes,  Treasurer.' 

— But  the  treasurer  of  said  township  then  and  there  refused  to  receive  said 
certificate  of  stock  for  an  amount  exceeding  130  shares  of  said  stock,  but  upon 
assurance  and  the  agreement  of  said  attorney  that  said  company  would  take 
up  said  certificate  for  180  shares,  and  in  lieu  thereof  have  issued  and  delivered 
to  said  treasurer  a  certificate  for  130  shares,  (the  amount  of  said  bonds  that 
day  delivered,)  the  said  treasurer,  upon  the  conditions  hereinbefore  stated,  re- 
ceived said  certificate  for  180  shares,  and  has  since  retained  the  same  in  his 
possession;  but  neither  said  attorney,  nor  said  plaintiff,  nor  any  one  for  it,  has 

delivered  said  certificate  for  130  shares.  And  said  railway  oompany 
*271      has  ever  since  neglected  to  take  up  said  certificate  *of  180  shares  and 

issue  said  certificate  of  130  shares,  although  requested  so  to  do;  and 
said  treasurer  is  now,  and  at  all  times  has  been,  ready  and  willing  to  deliver 
said  certificate  to  plaintiff,  upon  demand  therefor. 
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■ 

"It  is  also  agreed  that  defendant  was,  previous  to  theoonunenoementof  this 
suit,  tendered  said  certificate  of  180  shares  of  stock  to  B.  M.  Pomeroy,  presi- 
dent of  the  Atchison,  CSolorado  &  Pacific  Bailroad  Company,  as  the  successor 
in  interest  of  the  said  Atchison  &  Denver  Railway  Company,  and  demanded 
that  there  should  be  issued  to  defendant  a  certificate  for  180  shares  of  said 
stock,  which  demand  has  not  been  complied  with/' 

The  opinion  herein  was  filed  May  3, 1881. 
Everest  d  Waggener,  for  plaintiff. 
A.  O,  McBride,  for  defendants. 

HoBTON,  G.  J.  The  principal  qaestion  for  oar  determination  is 
whether  the  consolidation  of  the  Atchison  &  Denver  Railway  Company 
with  the  Waterville  &  Washington  Bailroad  Company,  the  Bepublioan 
Valley  Railway  Company,  the  Atchison,  Solomon  Valley  &  Denver 
Railway  Company,  and  the  Atchison,  Republican  Valley  b  Pacific 
Railway  Company,  under  the  corporate  name  of  '*The  Atchison,  Col- 
orado &  Pacific  Railroad  Company,"  released  the  township  of  Eirwiu 
from  its  subscription,  September  13,  1879,  to  the  capital  stock  of  the 
first-named  company.  It  is  claimed  by  the  defendants  that  on  De- 
comber  22, 1879,  the  company  to  which  the  subscription  was  made 
went  out  of  existence ;  that  the  construction  of  the  railroad  after  De- 
cember 22d  was  by  an  entirely  different  corporation;  and  that  the 
plaintiff  has  no  interest  in  the  original  contract  for  the  construction 
of  the  railroad  through  Eirwin  township,  or  in  the  subscription  of 
that  township  to  the  stock  of  the  Atchison  &  Denver  Railway  Com- 
pany. The  case  of  State  v.  Nemaha  Co.,  10  Ean.  *569,  is  cited  as 
decisive.  That  case  is  not  controlling  as*  to  this.  There  no  subscrip- 
tion had  been  made  to  the  stock  of  the  company  to  which  the 
*272  *bond8  bad  been  voted.  There  the  law  authorizing  consoli- 
dation expressly  reserved  to  eaoh  stockholder  of  the  old  com- 
panies the  right  to  determine  whether  he  would  become  a  stockholder 
in  the  new  corporation.  Chapter  44  of  the  statute  of  1866,  under 
which  the  Northern  Kansas  Railroad  Company  and  the  St.  Joseph  & 
Denver  City  Railroad  Company  were  consolidated  into  a  single  cor- 
poration on  October  9,  1866,  was  abrogated  by  the  adoption  of  the 
statute  of  March  1, 1870,  and  the  proviso  of  the  law  of  1865  for  dis- 
senting stockholders  to  withdraw  noon  the  consolidation  of  the  com-, 
panies  was  omitted  in  the  law  of  1870.  Laws  1870,  c.  92,  pp.  195, 
197.  The  question  resolves  itself  into  one  of  power  on  the  part  of 
the  legislature  to  authorize  the  consolidation  of  companies  under  the 
provisions  of  the  law  of  1870.  The  doctrine  that,  after  a  subscrip- 
tion has  been  made  to  the  capital  stock  of  a  corporation,  a  material 
change  of  the  charter  by  which  a  new  and  different  business  is  super- 
added to  that  originally  contemplated,  or  its  purpose  and  powers 
altered,  releases  a  non-consenting  stockholder,  is  limited  by  a  provis- 
ion in  the  charter  authorizing  a  change  or  amendment,  and  in  this 
state  by  section  1  of  article  12  of  the  constitution  of  the  state,  which 
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provides  that  corporations  may  be  created  nnder  general  laws;  bat 
all  such  laws  may  be  amended  or  repealed,  and  the  statutes  enacted 
under  such  constitutional  provision.  The  law  of  1S70  re|2[ardii3g  the 
consolidation  of  railroads  was  in  force  at  the  dates  of  the  election 
and  of  the  subscription  to  the  stock  of  the  Atchison  &  Denver  Bail- 
way  Company,  and  such  subscription  was  made  under  the  express 
provision  of  the  law  that  the  company  might  be  consolidated  with 
other  companies  at  the  instance  and  approval  of  parties  representing 
two-thirds  of  all  iihe  stock  of  the  corporations  so  consolidated. 

Paraphrasing  the  remarks  of  Mr.  Justice  Strong,  in  Nugent  y. 
Supervisors,  19  Wall.  249,  261,  when  the  voters  of  Eirwin  township 
sanctioned  a  subscription  by  their  vote,  and  when  the  subscription 
was  made  by  the  county  clerk  in  pursuance  of  that  sanction,  they  were 
informed  by  the  law  of  the  state  that  a  consolidation  with  an- 
*278  other  company  might  be  *made,  that  the  stock  they  proposed 
to  subscribe  might  be  converted  into  stock  of  the  consolidated 
company,  and  that  the  liability  they  assumed  might  become  owing 
to  that  company.  With  this  knowledge,  and  in  view  of  such  contin- 
gencies, they  made  the  contract.  The  subscription  was  therefore 
made  subject  to  the  contingency  of  the  consolidation.  There  is  no 
claim  that  the  consolidation  was  prejudicial  to  the  township's  inter- 
ests, or  those  of  the  Atchison  &  Denver  Railway  Company,  nor  is  any 
fraud  or  wrong  alleged  in  such  consolidation.  The  legislature  has 
the  power  to  authorize  such  consolidations,  at  least  in  all  cases  where 
the  rights  of  a  stockholder  are  not  injured  thereby.  We  conclude  that 
the  consolidation  did  not  exonerate  the  original  stookbolders  of  the 
companies  from  their  liability  to  pay  their  subscriptions,  and  there- 
fore that  it  did  not  release  the  township  of  Eirwin  from  its  subscrip- 
tion to  the  "Atchison  &  Denver  Railway  Company."  Nugent  v.  Su- 
pervisors, supra,  and  cases  cited;  Cork  &  Youghal  Ry.  Co.  v.  Pater- 
son,  87  Eng.  Law  &  Eq.  398 ;  Nixon  v.  Brownlow,  and  Nixon  v.  Green, 
3  Hurl.  &N.  686;  Sparrow  v.  Railroad  Co.,  7  Port.  369;  Bish  v.  John- 
son, 21  Ind.  299;  Hanna  v.  Cincinnati  &  Ft.  W.  K  Co.,  20  Ind.  30. 
The  "Atchison,  Colorado  &  Pacific  Railroad  Company,"  after  Decem- 
ber 22,  1879,  was  the  lawful  successor  in  interest  of  the  company 
to  which  the  bonds  were  voted  and  the  stock  was  subscribed. 

Some  objection  is  made  to  the  delivery  of  the  bonds,  on  the  ground 
that  as  the  construction  of  3  1-32  miles  and  64-100  of  a  mile  of  side- 
track of  railroad  brought  the  road  to  and  into  the  city  of  Eirwin  on 
December  20, 1879,  the  construction  of  more  railroad  within  the  city 
of  Eirwin  after  that  date  does  not  support  the  demand  for  the  deliv- 
ery of  the  remaining  ten  bonds.  The  objection  is  not  well  taken. 
The  proposition  provided  that  the  railroad  was  to  be  completed  and 
in  operation  before  June  1,  1880;  under  its  terms  there  was  com- 
pleted on  December  20,  1879,  3  1-32  miles  of  main  track  and  64- 
100  of  a  mile  of  side  track.  Now,  the  agreed  statement  of  fact  sets 
forth— 
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♦274  *"Tbat  prior  to  June  1, 1880,  the  railroad  of  said  railroad  company,  as 
80  consolidated,  was  built  and  completed  and  in  operation  from  Gawker 
City,  in  Mitchell  coanty,  Kansas,  in  connection  with  the  Atchison,  Solomon 
Valley  &  Denver  Bailway  and  the  Central  Branch  Union  Pacific  Railway,  to 
and  into  the  city  of  Kirwin,  in  Phillips  coanty,  Kansas,  from  the  east  line 
of  said  township;  and  that  a  freight  and  passenger  depot,  with  side-track  and 
stock-yard  and  terminal-station  conveniences,  were  built  and  constructed  in 
accordance  with  said  proposition  within  the  corporate  limits  of  said  city  of 
Kirwin,  in  said  township  of  Kirwin,  and  within  a  square  of  200  rods  in  ex- 
tent, of  which  Uie  public  square  in  Kirwin  is  the  center,  and  prior  to  June  1, 
1880;  and  that  the  length  of  the  main  track  of  said  railroad  so  completed  and 
in  operation  in  said  township  of  Kirwin  was  and  still  is  6  23-100  miles;  and 
the  length  of  said  railroad,  including  side  tracks,  between  the  east  line  of 
said  township  of  Kirwin  and  the  west  line  of  the  city  of  Kirwin  was  and  still 
is  4  29-100  miles;  and  the  length  of  the  side  track  in  said  city  of  Kirwin  was 
and  still  is  65-100  miles/' 

There  is  no  claim  that  any  of  the  road  constrncted  within  Kirwin 
city  was  unnecessarily  constructed,  and  the  contract  to  build  to  and 
into  the  city  of  Kirwin  permitted  the  company  to  complete  the  neces- 
sary main  and  side  tracks  toithin  the  city.  Under  the  proposition 
submitted,  the  aid  voted  was  for  the  railroad  within  Kirwin  ^own« 
ship  to  and  into  the  city  of  Kirwin,  and  this  incladed  all  the  road  and 
side  tracks  in  said  township,  and  to  and  into  (within)  the  city  of  Kir- 
win, necessary  for  the  efficient  running  and  operating  of  the  road, 
with  the  statutory  limitation  that  in  no  case  shonld  the  total  amount 
of  the  aid  exceed  four  thousand  dollars  per  mile  for  each  mile  of  rail- 
road constructed  in  the  township.  Section  1,  c.  107,  Laws  1876,  as 
amended  by  section  1,  c.  142,  Laws  1877. 

The  bonds  demanded  do  not  increase  the  aid  in  excess  of  four  thou- 
sand dollars  per  mile  for  each  mile  of  road  constructed  under  the 
proposition  or  contract,  and  the  plaintiff  is  entitled  to  all  of  them. 
There  is  no  element  of  estoppel  in  the  conduct  of  the  Atchison  & 
Denver  Bailway  Company  or  the  plaintiff.  The  Atchison  &  Denver 
Bailway  Company  made  a  demand  for  all  the  bonds  Decem- 
*275  her  20,  1879,  but  re-fused  to  receive  the  said  twenty-six  bonds 
in  compromise  of,  or  as  the  full  payment  of,  its  claim  under 
said  proposition,  and  gave  notice  that  it  would  apply  for  the  other 
bonds  within  ^he  time  allowed  by  the  proposition  for  the  full  comple- 
tion of  the  railroad,  and  the  improvements  connected  therewith.  And 
full  notice  was  given  that  the  railroad  did  not  receive  said  bonds  in 
full  payment  or  compromise  of  its  claim  under  said  proposition.  Its 
successor  extended  the  track  within  Kirwin  city,  and  demanded  the 
remainder  of  the  bonds  according  to  the  notice. 

A  peremptory  writ  will  be  directed  to  issue  for  defendants  to  de- 
liver the  additional  ten  bonds  of  the  denomination  of  f  500  each. 

(All  the  justices  concurring.) 
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Fletohxb  p.  Privbit  v.  T.  H.  Stetbns  and  others. 

January  Tenn,  1881. 

1.  Elections :  Irregular  Returns.    Where  the  judges  and  clerks  of  an  elec- 

tion make  out  their  returns  on  separate  pieces  of  paper,  and  then,  with- 
out attaching  them  together  in  any  manner,  simply  fold  them  together, 
and  return  them  to  the  county  clerk,  as  provided  by  law,  held,  that  this 
irregularity  will  not  invalidate  the  returns  of  even  the  election  precinct 
where  the  irregularity  occurs,  and  it  will  certainly  not  invalidate  au  en- 
tire election  in  a  county  where  there  are  nine  election  precincts. 

2.  Sheriff:  Eligibility:  Canvass  of  Vote.    Where  a  candidate  for  the 

olhce  of  sheriff  had  previously  served  in  the  rebel  army,  but  not  volun- 
tai'ily,  Tield,  that  such  service  will  not  render  him  ineligible  to  hold  tlie 
office;  findi  furtTier  held,  that  the  question  whether  he  is  ineligible  for  any 
such  reason  is  not  a  question  for  a  mere  election  canvassing  board  to  de- 
termine.1 

Original  proceedings  in  mandamus. 

,  On  the  fourth  of  January,  1881,  on  the  petition  of  Fletcher  P. 
*276  Privett,  an  alternative  writ  of  mandamus  was  issued  out  *of 
this  court,  and  directed  to  T.  H.  Stevens,  F.  B.  Singer,  and 
J.  W.  Glehouse,  commissioners  of  Harper  county,  and  H.  0.  Meigs, 
county  olerk'thereof,  commanding  the  said  commissioners,  as  a  can- 
vassing board,  to  meet  on  the  eighteenth  day  of  January,  1881,  at 
the  office  of  the  county  clerk  of  that  county,  and  then  and  there  to 
canvass  the  returns  of  the  election  held  therein  November  2, 1880,  for 
the  office  of  sheriff  thereof,  and  declare  the  result  of  such  election,  or 
show  cause,  etc.    Opinion  filed  May  3,  1881. 

Orove  dt  Shepard,  for  plaintiff. 

Davis  dk  Jetmore,  for  defendants. 

Yalbmtine,  J.  This  is  an  original  action  of  mandamus  brought  in 
this  court  by  Fletcher  P.  Privett  against  T.  H.  Stevens,  F.B.  Singer, 
and  J.  W.  Glehouse,  the  county  commissioners  of  Harper  county, 
Kansas,  and  H.  0.  Meigs,  the  county  clerk  of  said  county,  to  com- 
pel them  to  canvass  certain  election  returns.  The  plaintiff  claims 
that,  at  the  November  election,  in  1880,  he  was  duly  eleoted  to  fill  a 
vacancy  in  the  office  of  sheriff  of  said  county;  and  claims  that  the 
defendants,  without  any  legal  excuse  therefor,  have  persistently  re- 
fused to  canvass  the  returns  of  such  election.  An  alternative  writ 
of  mandamus  was  issued  from  this  court  an4  served  upon  the  defend- 
ants, who  made  their  return  thereto.  A  trial  was  had,  and  from  the 
facts  admitted  and  proved,  and  from  the  bnefs  and  arguments  of 

'  Such  disability  operates  npon  the  capacity  of  the  ^Derson  to  take  office;  and  if  the 
disQualification  is  removed  subsequent! v  to  the  election,  and  prior  to  the  assoroption 
of  the  office,  tlie  person,  though  ineligible  under  section  2,  art.  6,  of  the  state  constitation. 
at  the  time  of  the  election,  will  not  be  disqualified  from  taking  office.  Frivett  ▼.  Bick* 
ford,  26  Kan.  52. 
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coiineel,  it  appears  that  the  only  grounds  apon  wfaieh  the  defendants 
rely  as  a  jastifioation  or  as  an  excuse  for  not  canvassing  such  elec- 
tion returns  are  that  there  were  certain  irregularities  in  the  returns, 
and  that  the  plaintiff  is  not  eligible  to  bold  the  office  of  sheriff.  These 
grounds,  we  think,  are  not  sufficient.  That  there  was  a  vacancy  in 
the  office  of  sheriff,  that  an  election  was  held  to  fill  such  vacancy, 

and  that  the  plaintiff  received  a  majority  of  all  the  votes  cast 
*277     at  such  election,  do  not  seem  to  be  seriously 'questioned ;  but, 

whether  questioned  or  not,  all  these  facts  were  sufficiently 
proved.  The  only  questions,  then,  for  us  to  consider,  are  those  con- 
cerning the  alleged  irregularities,  and  the  alleged  ineligibility  of  the 
plaint^. 

1.  With  reference  to  the  returns  from  nearly  all  the  townships  in 
said  county,  there  were  no  irregularities,  br,  at  most,  none  that  are 
supposed  to  be  material.  The  returns  from  only  two  or  three  of  the 
townships  are  supposed  to  be  so  materially  irregular  or  defective  as 
to  render  the  returns  invalid ;  but,  as  we  think,  even  the  irregularities 
in  these  returns  are  not  material.  The  principal  irregularity  com- 
plained of  is  that  the  returns  from  one  or  two  or  three  of  the  town- 
ships were  made  out  on  separate  pieces  of  paper,  and  that  these  pieces 
of  paper  were  not  in  any  manner  attached  to  each  other.  This  is 
partially,  at  least,  true;  but  these  separate  pieces  of  paper  were 
folded  together  by  the  judges  and  clerks  of  the  election,  and  in  that 
condition  put  into  an  envelope,  and  the  envelope  sealed  up,  and  all 
returned  in  that  condition  to  the  county  clerk.  Now,  the  failure  to 
attach  these  pieces  ol  paper  together  was  certainly  a  very  slight  ir- 
regularity. It  should  not  invalidate  the  election.  It  should  not  inval- 
idate even  the  returns  from  the  townships  in  which  the  irregularity  oc- 
curred. And  it  certainly  should  not  invalidate  the  returns  from  all  the 
other  townships,  and  townships  where  no  such  irregularity  occurred. 
But,  even  if  such  an  irregularity  would  invalidate  the  returns  from  the 
township  in  which  the  irregularity  occurred,  still  that  would  be  no 
excuse  for  refusing  to  canvass  the  returns  from  other  townships  where 
everything  was  regular.  This  excuse  for  refusing  to  canvass  the  re- 
turns of  the  election  of  1880  is  certainly  pretty  thin. 

2.  The  other  ground  upon  which  the  defendants  refused  to  canvass 
the  returns  is  that  the  plaintiff  voluntarily  entered  and  served  in  the 
Confederate  army  during  the  war  of  the  rebellion.  Mow,  the  evidence 
does  not  show  that  the  plaintiff  voluntarily  served  in  the  rebel  army, 
or  that  he  voluntarilp  aided  or  abetted  the  war  of  the  rebellion  in  any 

manner  whatever.    Besides  this  is  not  a  question  for  a  board 
of  canvassers  *to  deterxt^:*         'lYiey  ate  merely  ministerial 
officers,  and  it  is  their  ^.  ^^\q  couNasa  the  returns  as  they 
find  them,  and  to  declare  the  v.^\»V      nl  ^^^^  canvass;  and  whether 
the  parties  voted  for  are  eligibj^^t.  -\t      :a  a  axxesUou  to  he  determined 
by  some  other  tribunal.    If  ji^   ^^^0^  .;ft\iiTea\\5  ineWgftAe  to  \ic\d 
the  office,  it  will  be  time  enoJ^T  ^\t  ^  t<^  Vvft\d«  Ihat  qyie^^^on  iwlX^t  he 
V.25K— 18  ^»?^    ^l^^  ^0^ 
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has  received  his  eertifioate  of  election,  after  be  has  qualified  for  the 
office,  and  when  he  attempts  to  get  possession  thereof.  We  think 
this  ground  for  the  refusal  to  canvass  the  returns  is  also  insaflScient. 
Judgment  will  therefore  be  rendered  in  favor  of  the  plaintiff,  and 
against  the  defendants,  and  a  peremptory  writ  of  mandamus  will  be 
issued  to  compel  the  defendants  to  canvass  said  election  returns. 
(All  the  justices  concurring.) 


State  ex  ral.,  etc.,  v.  Boabd  of  Gom'bs  of  Marion  Go.  and  others. 

January  Term,  1881. 

Action  brought  by  the  state,  on  the  relation  of  the  county  attorney 
of  Marion  county,  against  the  board  of  commissioners  of  that  county, 
and  the  county  clerk  and  the  sheriff  thereof,  to  enjoin  the  board  from 
making  any  order  calling  or  holding  any  election  for  the  removal  of 
the  county-seat  of  that  county  to  Hillsboro,  or  for  a  relocation  of  the 
county-seat,  based  upon  a  certain  petition  filed  in  the  office  of  the 
county  clerk  of  Marion  county,  March  11, 1881,  and  to  enjoin  the 
county  clerk  from  entering  any  such  order  on  the  journal  of  the  pro- 
ceedings  of  said  board,  and  to  enjoin  the  sheriff  from  giving  notice 
of  such  election.  March  26,  1881,  the  judge  of  the  district  court  of 
Marion  county  dissolved  a  temporary  injunction  which  had  been 
granted  on  behalf  of  the  plaintiff  by  the  probate  judge  of  said 
*279  county.  The  plain*tiff  brings  the  case  here.  During  the 
pendency  of  this  case  in  the  supreme  court,  and  on  the  twenty- 
seventh  day  of  April,  1881,  a  county-seat  election  was  held  in  said 
county,  when  Marion  Center  received  1,165  votes;  Hillsboro,  745 
votes;  scattering,  4.     Majority  for  Marion  Center,  416. 

C.  Reed,  Co.  Atty.,  Frank  Doster,  and  L.  F,  Keller,  for  plaintiff  in 
error. 

Knowlton  d  KoUock,  for  defendants  in  error. 

Feb  Curiam.  In  this  case  the  members  of  this  court  do  not  agree 
upon  the  questions  involved,  and,  as  any  decision  of  those  questions 
seems  to  be  no  longer  of  pressing  necessity,  it  is  not  deemed  best  to 
give  any  expression  to  the  different  opinions  held  by  the  individnal 
justices. 

The  order  which  will  be  entered  is  the  affirmance  of  the  ruling  of 
the  district  judge. 
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W.  n,  H.  Fbbbhan  v.  Edwabd  WatnanTi  Adm*r,  etc. 

January  Teim,  1881. 

Action  bronght  by  Freeman  against  Waynant,  as  administrator  of 
the  estate  of  J.  B.  Waynant,  deceased,  for  services  as  an  attorney. 
The  facts  are  stated  in  the  opinion. 

W.  H.  H.  Freeman t  plaintiff  in  error,  for  himself. 

Ed.  W.  Waynant,  defendant  in  error,  for  himself. 

Feb  Cubiam.  This  action  was  began  by  plaintiff  in  error  in  a  jus- 
tice's court  in  Marshall  county,  Kansas,  in  May,  1880,  to  recover  the 
sum  of  $50  for  services  as  an  attorney.  The  defendant  in  error  filed 
his  answer,  consisting  of  a  general  denial,  and  pleading  the  statute 
of  limitations.  A  jury  trial  was  had,  and  a  verdict  and  judg- 
*280  ment  were  rendered  for  plain'^tiff,  and  no  objection  was  made 
to  the  jurisdiction  of  the  justice.  The  defendant  afterwards 
filed  his  notice  of  appeal  with  the  justice,  and  the  case  was  trans« 
mitted  to  the  district  court  in  and  for  said  county,  as  on  appeal.  At 
the  August  term,  1880,  of  the  district  court,  the  plaintiff  moved  to 
dismiss  the  so-called  appeal,  on  the  ground  that  no  appeal-bond  bad 
been  filed ;  and  the  defendant  at  the  same  time  filed  bis  motion  to 
require  the  plaintiff  to  amend  his  bill  of  particulars.  The  motions 
were  general,  and  both  plaintiff  and  defendant  appeared  generally  and 
argued  these  motions.  On  consideration  of  the  court,  the  defendant's 
motion  was  overruled,  and  plaintiff's  motion  to  dismiss  the  appeal 
was  allowed,  unless  defendant  should  file  a  good  and  sufficient  appeal- 
bond,  to  be  approved  by  the  clerk  of  the  court,  within  fifteen  days 
from  September  1,  1880.  The  defendant  on  the  sixth  day  of  Sep- 
tember, 1880,  filed  such  appeal-bond,  duly  approved  by  the  clerk. 
At  the  December  term,  1880,  of  the  court,  this  action  was  dismissed, 
on  motion  of  defendant,  for  want  of  jurisdiction;  to  which  ruling 
plaintiff  then  and  there  objected  and  excepted,  and  caused  his  bill  of 
exceptions  to  be  filed  and  made  a  part  of  the  record. 

The  ruling  was  erroneous.  The  district  court  had  qnquestioned 
jnrisdiotion  of  the  cause  of  action.  Gomp.  Laws  1879,  p.  420,  §  86  ; 
Shoemaker  v.  Brown,  10  Kan.  *888.  And  the  voluntary  and  gen- 
eral appearance  of  the  administrator  in  the  district  court  gave  it  ju- 
risdiction of  the  parties.  Hefferlin  v.  Stuckslager,  6  Ean.  *166;  Go- 
hen  V.  Trowbridge,  6  Kan.  *393;  Garver  v.  Shelly,  17  Kan.  474;  Haas 
T.  Lees,  18  Kan.  454;  Shuster  v.  Finan,  19  Kan.  116;  Dickson  y. 
Bandal,  19  Kan.  312. 

The  judgment  will  be  reversed,  and  the  case  remanded  for  further 
proceedings. 
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*281  *Chbi8tophhr  C.  Habrib  v.  J.  B.  Ltnit. 

January  Term*  1881. 

1 .  Caveat  Emptor :  Applioation  of  Bole .    Where  a  mortgagee  of  personal 

property  sells  the  property,  not  as  his  own,  but  as  held  by  him  as  a  mort- 
gagee, he  does  not  warrant  the  title.  The  rule  of  caveat  emptor  appli^ 
to  all  persons  desiring  to  purchase  under  such  circumstances,  and  the 
purchaser  under  such  circumstances  obtains  only  the  interest  of  the  mort- 
gagor and  mortgi^^  in  the  property. 

2.  :  Mortgages.    A  mortgagee  of  personal  property  may  sell  his  own 

and  the  mortgagor's  interest  in  the  property,  with  the  consent  of  the 
mortgagor,  without  giving  public  notice  of  the  sale.  [Reynolds  v.  Thomas, 
28  Kan.  815.] 

8.  Chattel  mortgage :  Sale:  Notice:  Title.  And  where  the  mortgage  con- 
tains a  provision  that  the  mortgagee  may  sell  the  property  after  condition 
broken,  or  if  at  any  time  he  should  deem  liiinself  unsafe,  he  may  sell  the 
property  at  public  or  private  sale  previous  to  the  time  above  mentioned. 
Held,  that  no  notice  is  required,  and  that  a  sale  without  notice  will  trans- 
fer to  the  purchaser  all  the  interest,  both  of  the  mortgagor  and  mortga- 
gee, in  the  property. 

Error  from  Cowley  district  court. 

Action  brought  by  Harris  against  Lynn,  for  an  alleged  breach  of 
an  implied  warranty  in  the  sale  of  an  Aultman  vibrator  tbresbing- 
machine^  with  the  horse-power  and  appurtenances  belonging  thereto, 
by  the  defendant  to  the  plaintiff.  Trial  at  the  December  term^  1880, 
of  the  district  court,  and  judgment  for  defendant. 

Hackney  <t  McDonald,  for  plaintiff  in  error. 

The  pnncipal  question  presented  by  this  case  is  whether  the  rule  of  caveat 
emptor  applies  to  a  mortgagee's  sale  of  personal  property;  for,  if  it  does,  the 
ruling  of  the  district  court  was  probably  correct,  and,  if  it  does  not,  then  said 
ruling  was  plainly  erroneous.  We  contend  that  the  rule  does  not  apply  to  such 
sales;  that,  on  the  contrary,  in  all  sales  of  mortgaged  personal  property  made  by 
the  mortgagee  thereof,  the  law  implies  a  twofold  warranty — Firstt  of  title  to 
the  property  sold ;  and,  second,  that  he,  the  mortgagee,  has  complied 
*282  with  every  ^requirement  of  law  and  condition  of  the  mortgage  req- 
uisite to  vest  in  him  the  right  to  sell  the  property  at  that  time  and 
place,  and  that  he  is  invested  with  such  right. 

This  seems  to  us  to  be  the  necessary  and  logical  result  of  the  relation  of  the 
mortgagee  to  the  transaction.  He  has  the  legal  title  to  the  property,  and  the 
rigtit  of  possession  and  sale  thereof.  He  is  the  sole  beneficiary  throughout; 
and  when  for  his  own  benefit,  and  without  the  intervention,  aid,  or  sanction 
of  officers  or  courts,  he  sells  the  mortgaged  property,  such  sale  is  in  no  sense  a 
judicial  sale,  and  the  mortgagee  inapliedly  wamtnts  his  right  and  power  to  pass 
the  title  by  the  act  of  offering  the  property  for  sale, — since  otherwise  he  would 
have  no  right  to  sell  it. 

j^oyr,  if  this  view  of  the  liability  of  the  mortgiiffee  vendor  is  weU  grounded, 
the  amended  petition  states  a  cause  of  action  in  mvor  of  Harris  and  against 
Lynn,  and  in  sustaining  the  demurrer  the  district  court  erred  to  the  prejudice 
of  the  plaintiff  in  error;  for  if  Lynn  was,  or  could  have  been  in  any  event, 
liable  over  to  Harris  in  case  of  the  failure  of  the  title  of  the  latter  to  the  prop- 
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erty  in  question,  he  is  concluded  by  the  judgment  in  the  case  of  Harris  v 
Walker,  for  in  that  action  it  was  adjudicated  that  Lynn's  sale  of  the  property 
to  Harris  (Ud  not  extinguish  the  mortgagor's  title  and  interest  therein,  and 
it  is  immaterial  whether  that  Judgment  was  sound  or  faulty.  The  action  wai< 
prosecuted  in  good  faith  by  Harris,  for  the  purpose  of  maintaining  his  title 
to  the  property,  and  at  the  special  instance  and  request  of  Lynn,  who  was 
present  at  the  trial,  in  person  and  by  attorney.  "Where  one  is  bound  to  pro- 
tect another  from  liabi&ty,  he  is  bound  by  the  result  of  a  litigation  to  which 
such  other  is  a  party,  provided  he  had  notice  of  the  litigation  and  opportunity 
to  control  and  manage  it."  Chicago  v.  Bobbins,  2  Black,  418,  4  Wall.  657; 
Strong  y.  Fhosnix  Ins.  Co.,  62  Mo.  289;  2  Phil.  Ev.  9,  258,  note. 

J.  J5.  Allertt  for  defendant  in  error. 

Counsel  for  plaintiff  affirm  that,  in  all  sales  made  by  the  mortgagee  of 
*283  personal  property,  the  law  implies  a  twofold  ^warranty — First,  of  title 
to  the  propel  ty  sold;  and,  seoondt  that  the  mortgagee  has  complied 
with  every  requirement  requisite  to  vest  in  him  the  right  to  sell  the  property 
as  such  mortgagee.  The  second  proposition  of  opposing  counsel  is  probably 
true;  but  the  exact  converse  of  the  first  is  the  correct  i^tement  of  the  law. 
The  doctrine  of  implied  warranty  of  title  in  the  sale  of  chattels  is  thus  stated 
by  Blackstone  and  Parsons:  "A  purchaser  of  goods  and  chattels  may  have  a 
satisfaction  from  the  seller,  if  Tib  sella  them  as  his  own,  and  the  title  proves 
deficient,  without  any  express  warranty  for  that  purpose."  2  Bl.  Comm. 
451.  "If  the  seller  is  in  possession,  but  the  possession  is  of  such  a  kind  as 
not  to  denote  or  imply  title  in  him,  there  would  be  no  warranty  of  title  in 
England,  and  we  are  confident  there  would  be  none  in  this  country."  1  Pars. 
Gont.  575. 

At  the  time  of  the  sale,  Lynn  was  in  possession  of  the  property,  but  his 
possession  was  that  of  a  mortgagee,  and  he  publicly  proclaimed,  at  the  time 
of  the  sale,  that  he  offered  it  for  sale  under  a  chattel  mortgage,  and  as  the 
mortgagee  thereof;  so  that  it  was  evident  that  he  was  not  selUng  the  property 
as  his  own,  and  that  his  possession  was  of  such  a  character  av  not  to  denote 
or  imply  title  in  him.  Under  our  statute,  the  mortgagee  of  chattels  has  a 
special,  and  not  an  absolute,  ownership,  in  the  mortgaged  property.  His 
title  is  similar  to  that  of  a  pledgee.  When  he  sells  the  property  under  the 
mortgage,  for  the  purpose  of  realizing  the  debt  thereby  secured,  he  sells  it  as 
the  property  of  the  mortgagor,  and  not  as  his  own  property.  See  2  Schouler 
Pers.  Prop.  883;  Sheppard  v.  Earles,  18  Hun,  651;  Morley  v.  Attenbor  ugh, 
3  Exch.  500;  Chamberlain  v.  Martin,  48  Barb.  607;  Ballon  v.  Cunningham, 
60  Barb.  425. 

Yalbntins,  J.  Tfaia  was  an  action  brought  by  Christopher  C.  Har- 
ris^ the  plaintiff  in  error^  against  J.  6.  Lynn,  the  defendant  in  error, 

on  an  alleged  breach  of  an  implied  warranty  in  the  sale  of  cer- 
*384    tain  personal  property.     The  fol*lowing  is  a  summary  of  the 

principal  facts  stated  in  the  plaintiff's  petition : 

On  January  1,  1877,  William  C.  Bartlow  mortgaged  to  Lynn,  under  the 
name  of  J.  B.  Lynn  A  Co.,  certain  personal  property,  to  seouie  the  payment 
of  a  debt  of  $171.78  which  Bartlow  owed  to  Lynn,  and  which  was  to  become 
due  in  sixty  days  from  that  date.  The  mortgage  was  duly  recorded  in  the 
office  of  the  register  of  deeds  of  Cowley  county,  (the  county  in  which  the 
property  was  situated  and  the  mortgage  executed,)  and  contained,  among 
others,  the  following  provision:  . 

"In  case  of  non-payment  at  the  time  above  mentioned,  together  with  the 
interest  thereon,  the  said  J.  B.  Lynn  A  Co.  shall  have  foil  power  to  enter 
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upon  the  premises  of  the  said  party  of  the  first  part,  or  any  other  place  or 
places  where  the  goods  and  chattels  aforesaid  may  be,  to  take  possession  of 
said  property,  to  sell  tlie  same,  and  the  avails  (after  deducting  the  expenses 
of  getting  possession,  and  the  expenses  of  sale  and  keeping  of  said  property) 
to  apply  in  payment  of  the  above  debt;  and  in  case  the  said  J.  B.  Lynn  & 
Co.,  or  either  of  them,  shall  at  any  time  deem  himself  or  themselves  unsafe, 
it  shall  be  lawful  for  them  or  him  to  take  possession  of  such  property,  and 
to  sell  the  same  at  public  or  private  sale,  previous  to  the  time  above  men- 
tioned." 

There  was  no  provision  contained  in  said  mortgage,  except  as  above,  which 
stated  who  should  have  the  possession  of  the  property;  but  in  fact  Bartlow 
continued  in  possession  thereof.  Afterwards,  and  sometime  in  February, 
1877,  Bartlow  advertised  that  he  would  sell  the  property  on  the  twdfth  of 
March,  1877.  Afterwards,  Sarah  A.  Bartlow,  the  wife  of  William  C.  Bart- 
low, commenced  an  action  for  divorce  and  alimony  against  her  husband,  in 
which  action  the  said  William  C.  Bartlow  was,  on  the  sixth  day  of  March, 
1877,  enjoined  from  selling  said  property.  On  March  12, 1877,  the  said  Lynn, 
with  the  consent  of  said  William  C.  Bartlow,  took  possession  of  said  property 
as  the  mortgagee  tliereof ,  and  sold  the  same  to  the  plaintiff,  Harris,  for  6300, 
without  having  given  any  previous  notice  of  the  time  or  place  of  such  sale. 
He  sold  the  same  as  the  mortgagee  of  said  property,  and  for  the  purpose  of 
realizing  funds  for  the  payment  of  the  debt  which  Bartlow  owed  to  him,  and 
which  was  then  due  and  unpaid.  On  March  23,  1877,  B.  L.  Walker  was  ap- 
pointed receiver  in  the  action  of  Bartlow  v.  Bartlow,  and  took  posses- 
♦285  sion  of  said  property  ♦as  such  receiver.  Thereupon  Harris  com- 
menced an  action  against  said  receiver,  to  recover  the  possession  of 
said  property,  at  the  request  of  Lynn,  who  was  afterwards  present  and  assist- 
ing in  the  management  of  the  trial,  in  which  action  Harris  was  defeated,  and, 
on  account  of  the  judgment  therein  rendered,  was  compelled  to  pay  $178.18 
to  perfect  his  title  to  said  property.  Upon  the  subsequent  refusal  of  Lynn  to 
reimburse  Harris  for  the  money  so  expended,  Harris  brought  this  action  to 
recover  the  same.  The  district  court  sustained  a  general  demurrer  to  the 
plaintiff*s  petition;  and  Harris  now,  as  plaintiff  in  error,  brings  the  case  to 
this  court  for  review. 

The  plaintiff  in  error  states  in  his  brief  the  questions  to  be  oonsid* 
ered  by  this  court,  as  follows : 

''The  principal  question  presented  by  this  case  is  whether  the  rule  of  eaveat 
emptor  applies  to  a  mortgagee's  sale  of  personal  property;  for,  if  it  does,  the 
ruling  of  the  district  court  was  probably  correct,  and,  if  it  does  not,  then  said 
ruling  was  plainly  erroneous.  We  contend  that  the  rule  does  not  apply  to 
such  sales;  that  on  the  contrary,  in  all  sales  of  mortgaged  personal  property 
made  by  the  mortgagee  thereof,  the  law  implies  a  twofold  warranty — First, 
of  title  to  the  property  sold^  and,  seconds  that  he,  the  mortgagee,  has  com- 
plied with  every  requirement  of  law  and  condition  of  the  mortgage  requisite 
to  vest  in  him  the  right  to  sell  the  property  at  that  time  and  pla^,  and  that 
he  is  Invested  with  such  right." 

We  think  the  deoision  of  the  court  below  upon  the  demurrer  was 
correct.  The  doctrine  of  implied  warranty  of  title  in  the  sale  of 
chattels  is  thus  stated  by  Sir  William  Blackstone:  ''A  purchaser 
of  goods  and  chattels  may  have  a  satisfaction  from  the  seller,  if  he 
sells  them  as  his  own,  and  the  title  proves  deficient,  without  any  ex- 
press warranty  for  that  purpose.'*  2  Bl.  Comm.  451.  In  discussing 
the  same  point,  Mr.  Parsons  declares  the  following  principle :   **If  the 
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seller  ia  in  possesBion,  bat  the  possession  is  of  such  a  kind  as  not  to 
denote  or  imply  title  in  him,  there  wdald  be  no  warranty  of  title  in 
England,  and  we  are  confident  there  woald  be  none  in  this  oountry/' 
1  Pars.  Cont.  675. 

At  the  time  of  the  sale,  Lynn  was  in  possession  of  the  prop- 
*286    erty,  but  his  possession  was  that  of  a  mortgagee,  and  he  *pab- 

licly  proclaimed,  at  the  time  of  the  sale,  that  be  offered  it  for 

sale  under  a  chattel  mortgage,  and  as  the  mortgagee  thereof.     So 

that  it  was  evident  that  he  was  not  selling  the  property  €ls  hie  own, 

and  that  his  possession  was  of  such  a  character  as  not  to  denote  or 

imply  title  in  him. 

Mr.  Schouler,  in  his  treatise  on  Personal  Property,  says : 

'^So,  too,  the  sale  by  the  pledgee  or  mortgagee  of  a  chattel,  as  such,  pur- 
ports to  transfer  only  the  peculiar  title  of  a  pawnbroker,  pledgee,  or  mort- 
gagee; and  the  circumstances  must  repel  any  inference  that  a  warranty  of 
title  as  otoner  is  intended,  though  the  title  thus  originating  may  have  ripened 
into  H  good  one;  and,  in  the  absence  of  express  warranty  of  title  or  fraudu- 
lent conduct,  the  transaction  will  be  taken  accordingly.*^  2  Schouler,  Pers. 
Prop.  888. 

•  The  same  doctrine  is  also  announced  in  Sheppard  v.  Earles,  18 

Hnn,  651,  in  the  following  language : 

"Upon  a  sale  of  property,  by  virtue  of  a  chattel  mortgage,  the  proceeding  is 
notice  to  the  public  that  the  mortgagee  is  selling,  not  his  own  title  to  the 
property,  but  that  which  he  has  acquired  through  the  mortgage,  and  no  war- 
ranty of  title  to  the  property  so  sold  is  to  be  implied  against  the  mortgagee/' 

In  the  case  of  Morley  v.  Attenborough,  8  Exch*  500,  it  is  decided 
that  *' there  is  no  implied  warranty  of  title  in  the  contract  of  sale  of 
a  personal  chattel ;  and  in  the  absence  of  fraud  a  vendor  is  not  liable 
for  a  defect  of  title,  unless  there  be  an  express  warranty,  or  an  equiv- 
alent to  it,  by  declaration  or  conduct."  ''A  pawnbroker,  who  sells  a 
chattel  as  a  forfeited  pledge,  merely  undertakes  that  the  subject  of 
the  sale  is  a  pledge,  and  irredeemable,  and  that  he  is  not  cognizant 
of  any  defect  of  title  to  it." 

At  the  time  that  Lynn  sold  the  property  to  Harris,  Lynn  not  only 
had  the  possession  of  the  property,  bat  he  also  had  the  right  to  the 
possession;  and  he  had  this  right,  not  only  under  the  mortgage,  but 
also  nnder  the  statute.  The  debt  had  become  due,  and  the  condition 
of  the  mortgage  had  been  broken,  which  would  give  him  the  right, 
not  only  to  the  possession  of  the  property,  but  to  sell  the  same ; 
*287  and  even  if  the  *debt  had  not  been  due,  or  the  condition  of 
the  mortgage  had  not  been  broken,  still  he  would  have  had  the 
right  to  the  possession  of  the  property  under  the  statute.  The  stat- 
ute reads  as  follows : 

**In  the  absence  of  stipulations  to  the  contrary,  the  mortgagee  of  personal 
property  shall  have  the  legal  title  thereto,  and  the  right  of  possession.'* 
C!omp.  Laws  1879,  p.  557,  §  15. 

When  Lynn  sold  the  property  to  Harris  he  transferred  at  least  all 
his  right  in  and  to  the  property  to  Harris.     If  a  notice  was  required 
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before  an  absolute  sale  of  the  property  eoald  be  made,  then  Lynn 

transferred  to  Harris  only  his  own  interest  in  the  property,  which 

was  the  right  to  the  possession  of  the  property,  and  tha  lien  thereon, 

antil  the  debt  for  which  the  mortgage  was  given  should  be  paid;  but 

if  no  notice  was  required,  then  he  transferred  the  entire  property  to 

Harris,  absolutely  and  completely, — and  it  wonld  seem  that  in  snch 

cases  as  this  no  notice  is  required.     It  has  been  twice,  at  least,, so 

held  in  New  Tork.     The  supreme  court  of  the  state  of  New  York,  in 

the  case  of  Ballon  v.  Cunningham,  60  Barb.  425,  decided  as  follows: 

'*  Where  a  chattel  mortgage  contained  a  power  to  the  mortgagee,  in  case  of 
default  in  payment,  to  take  possession  of  the  property  and  sell  the  same,  and, 
after  deducting  all  expenses,  to  apply  the  proceeds  in  payment  of  the  debt, 
and,  in  case  he  should  at  any  time  deem  himself  unsafe,  that  he  might  take 
possession  of  the  property  and  sell  the  same  at  public  or  private  sale  before 
the  day  of  payment,  field  that,  on  default  in  payment  at  the  day,  the  mortga- 
gee might  sell  the  property  at  private  sale,  without  notice  to  the  mortgagor, 
and  that,  if  the  sale  was  fair  and  bonaflde,  the  right  of  the  mortgagor  to  re- 
deem y^aa  foreclosed.'' 

Bee,  also,  Chamberlain  v.  Martin,  43  Barb.  607,  which  decides 
the  same  question  in  the  same  way. 

It  seems  strange  that  Harris  should  have  been  defeated  in  the  case 
of  Harris  y.  Walker,  for  Harris,  by  the  purchase  from  Lynn,  obtained 
the  right  to  the  possession  of  the  property,  and  the  right  to  hold  it 
nntil  the  debt  for  which  the  mortgage  was  given  should  be  paid,  even 
if  he  obtained  nothing  more.  But  if,  however,  no  notice  was 
*288  required,  then  *he  obtained  all  the  interest  which  both  Lynn 
and  Bartlow  had  in  the  property ;  and,  aeoording  to  the  fore- 
going decisions,  such  would  seem  to  be  the  case. 

The  injunction  issued  against  Bartlow  did  not  and  oonld  not  affect 
the  right  of  Lynn  to  sell  all  of  his  own  interest  in  the  property,  and 
all  of  Bartlow's  interest  therein,  and  oonld  not  affect  the  right  of 
Harris  to  purchase  the  same  from  Lynn.  And  we  think  that  Harris 
did  purchase  the  same,  and  no  more ;  for  the  rnle  of  caveat  emptor 
applied  to  his  purchase.  And  we  do  not  think  that  the  assistance  which 
Lynn  gave  to  Harris,  in  prosecuting  Harris'  replevin  action  agamst 
Walker  for  the  possession  of  the  property,  made  Lynn  liable  to  Har- 
ris for  the  amount  which  Harris  finally  paid  Walker  to  procure  a 
complete  title  to  the  property. 

The  judgment  of  the  conrt  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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P.  L.  Bakbb  and  another  v.  Hbbhan  ENiOKEBSOonB. 

January  Term,  1861. 

Judgment:  Joatioes'  Coorta:  Setting  Aside  Judgment.  Where  a  Justice 
of  the  peace  renders  judgment  against  two  defendants  in  their  absence, 
and  afterwards,  but  within  ten  days,  their  attorney  appears,  confesses 
judgment  for  costs,  moves  to  set  aside  the  judgment,  and  files  an  affida- 
irit  which  reads  as  foUows:  '* Comes  now  J.  Q.  B.,  attorney  for  defend- 
ants, and,  being  duly  sworn  according  to  law,  says  that  he  is  attorney  for 
defendants;  tt»t  they  have  a  just  and  valid  defense  to  the  whole  of  plain- 
tiff's claim,'* — and  it  is  not  shown  why  the  defendants  do  not  make  the 
affidavit,  or  what  their  defense  is,  or  that  the  attorney  making  the  affida- 
vit  is  acquainted  with  the  facts,  and  the  justice  overrules  the  motion,  held 
not  error. 

Error  from  Pawnee  district  court. 
The  case  is  stated  in  the  opinion. 
*289     ^Nelson  AdamSf  for  plaintiffs  in  error. 

Yalbntini;,  J.  Enickerbooker  brought  suit  in  a  justice's  court, 
and  recovered  judgment  against  Baker  &  Fruett  for  $208.08,  in  their 
absence.  Within  ten  days  from  the  rendition  of  the  judgment,  Baker 
&  Fruett,  by  their  attorney,  confessed  judgment  for  all  costs  in  said 
cause,  in  writing,  made  affidavit  of  full  and  complete  defense  to  the 
action,  and  filed  a  motion  to  set  aside  said  judgment  under  section 
114,  c.  81,  Comp.  Laws  1879.  The  justice  refused  to  set  aside  said 
judgment.  Baker  &  Fruett  then  took  the  case  to  the  district  court  on 
error,  and  there  the  ruling  of  the  justice  was  sustained;  and  they  now 
bring  the  cause  here  for  review. 

Counsel  for  plaintiffs  in  error  says  that  the  only  question  to  be  de- 
termined in  the  case  is,  can  an  attorney  make  the  motion  and  affi- 
davit, and  confess  judgment  for  costs,  as  is  contemplated  in  section 
114,  c.  81,  (Tomp.  Laws  1879?  It  may  be  admitted  that  an  attor- 
ney can  in  some  oases  do  all  of  this;  but  the  real  question  as  pre- 
sented in  this  case  is  somewhat  narrower.  Admitting,  for  the  pur- 
poses of  this  case,  that  the  attorney  had  the  right  to  make  the  mo- 
tion as  he  did,  and  to  confess  the  judgment  as  he  did,  and  also 
admitting,  for  the  purposes  of  the  case,  that  under  some  circum- 
stances the  attorney  might  make  the  affidavit,  the  question  then 
arises,  could  he  do  so  under  the  circumstances  of  this  case?  or,  in 
other  words,  was  the  affidavit  made  by  the  attorney  in  the  present 
case,  and  under  the  circumstances  of  the  present  case,  sufBicient? 
The  affidavit  reads  as  follows :    ''Gomes  now  J.  G.  Bright,  attorney  for 

defendants^  and,  being  duly  sworn  according  to  law,  says  that 
*290     he  is  attorney  for  defendants,  and  *that  they  have  a  just  and 

valid  defense  to  the  whole  of  the  plaintiff's  claim." 
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The  statute  under  which  this  affidavit  and  the  motion  were  made 
reads  as  follows : 

"When  Judgment  shall  have  been  rendered  agamst  a  defendants  in  his  ab> 
sence,  the  same  may  be  set  aside  upon  the  following  conditions:  Fir$U  that 
his  motion  be  made  within  ten  days  after  such  judgment  was  entered.  8eo- 
ond,  that  he  pays  or  confesses  judgment  for  the  costs  awarded  against  him. 
Third,  that  he  file  an  affidavit  that  he  has  a  just  and  vaiid  defense  to  the 
whole  or  some  part  of  the  plaintiff's  claim.  Fourth,  that  he  notifies,  in  writ-* 
ing,  the  opposite  party,  his  agent  or  attorney,  or  causes  it  to  be  done,  of  the 
opening  of  such  judgment,  and  of  the  time  and  place  of  trial,  at  least  fivedajs 
before  the  time,  if  the  pai-ty  resides  in  the  county,  and,  if  he  be  not  a  resident 
of  the  county,  by  leaving  a  written  notice  thereof  at  the  office  of  the  justice, 
ten  days  before  the  trial."    Oomp.  Laws  1879,  p.  719,  §  114. 

It  will  be  seen  that  this  statute  does  not,  expressly  or  in  terms,  au- 
thorize the  attorney  to  make  the  affidavit ;  while  many  of  the  other 
statutes,  requiring  affidavits  for  other  purposes  and  in  other  cases,  do, 
in  express  terms,  authorize  an  attorney  to  make  the  affidavit.  Thus, 
in  the  verification  of  pleadings,  the  statute  expressly  authorizes  the 
pleading  to  "be  verified  by  the  affidavit  of  the  party,  his  agent  or  at- 
torney." Civil  Code,  §  108.  Also,  see  the  statute  with  reference  to 
arrest  and  bail  in  civil  cases,  (Civil  Code,  §  148 ;  Justices'  Code,  § 
18;)  also  affidavits  in  replevin,  (Civil  Code,  §  177;  Justices'  Code,  § 
56,)  and  in  attachment,  (Civil  Code,  §  191;  Justices'  Code,  §  28,) 
and  in  garnishment,  (Civil  Code,  §  200;  Justices'  Code,  §  37;  Comp. 
Laws  1879,  p.  711,  §  54a,)  and  in  attachments  on  claims  not  due, 
(Civil  Code,  §  331,)  and  for  injunctions,  (Civil  Code,  §  239,)  and  in 
proceedings  in  aid  of  execution,  (Civil  Code,  §  483;  Justices'  Code, 
§  155,)  and  for  executions  against  the  person,  (Civil  Code,  §  507; 

Justices'  Code,  §  26.)  It  will  also  be  seen  in  section  114,  above 
*291     quoted,  that  where  a  notice  to  a  party  ^is  authorized  to  be 

served  upon  his  attorney,  the  statute  expressly  authorizes  the 
same  to  be  done.  It  says :  "* Fourth,  that  he  notifies  in  writing  the 
opposite  party,  his  agent  or  attorney^  or  causes  it  to  be  done."  It 
does  not  leave  the  question  of  the  sufficiency  of  service  upon  the  at- 
torney open  for  inference  or  implication ;  it  settles  it  in  express  words. 
Generally,  of  course,  the  affidavit  in  oases  of  this  kind  should  be 
made  by  the  defendant  himself,  or  by  some  one  of  the  defendants; 
for,  generally,  a  defendant  knows  the  facts  of  his  defense  better  than 
any  other  person  does  or  can  know  them,  and  every  lawyer  knows 
that  an  attorney  at  law  cannot  make  an  affidavit  as  an  attorney  at 
law.  Making  affidavits  for  clients  does  not  constitute  any  portion  of 
a  lawyer's  professional  duties.  A  corporation  should  make  the  affi- 
davit by  some  one  of  its  members  or  officers.  And  probably  in  all 
cases  the  affidavit  should  be  made  by  some  person  who  has  aome 
knowledge  of  the  facts  constituting  the  defense.  Where  the  affidavit 
is  made  by  some  person  other  than  the  defendant,  the  reason  why 
the  defendant  does  not  make  the  affidavit  should  be  shown,  and  the 
person  making  the  affidavit  ought  also  to  sho^  that  he  is  acquainted 
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with  the  facts  constituting  the  defense.  It  is  possible  that  even  then 
the  affidavit  of  the  defendant  cannot  be  dispensed  with,  provided  it 
is  possible  for  the  defendant  to  make  the  affidavit.  It  is  evident 
that  the  statute  does  not  contemplate  that  the  affidavit  shall  be  made 
by  any  person  except  the  defendant. 

In  the  present  ease  the  affidavit,  as  an  affidavit  by.  a  person  other 
than  the  defendant,  is  very  defective.  It  does  not  state,  nor  is  it 
shown  in  the  case,  what  the  facts  are  which  constitute  the  defense. 
It  does  not  state,  nor  is  it  shown  in  the  case,  that  the  affiant  has  any 
knowledge  of  such  facts;  and  it  does  not  state,  nor  is  it  shown  in  the 
case,  why  one  of  the  defendants  did  not  make  the  affidavit.  Whether 
either  of  the  defendants  was  present  or  not  when  the  affidavit  was 
made  or  filed,  is  not  shown.  Both  of  them,  from  anything  appear- 
ing in  the  record,  may  have  been  present ;  and  both  may  have 
*292  *been  cognizant  of  the  justice's  proceedings  when  he  overruled 
their  motion  to  open  up  the  judgment. 

The  judgment  of  the  court  below  will  be  affirmed, 

(All  the  justices  concurring.) 


A.TOHISON,  T.  &  S.  F.  B.  Go.  r.  William  Bookwood. 

January  Term,  1881. 

1.  Public  Lands:  Land  Grant:  Bailroads:  Title.  A  certain  piece  of 
land  in  Chase  county,  Kansas,  was  on  March  8,  1863,  and  subsequently, 
(except  for  the  facts  hereafter  stated,)  a  pail;  of  the  public  lands  of  the 
United  States,  and  was  a  part  of  the  lands  granted  by  the  acts  of  March 
8,  1863,  (12  U.  S.  St.  at  Large,  p.  772,)  and  July  26,  1866,  (14  U.  8.  St 
at  Large,  p.  289.)  It  was  situated  within  ten  miles  of  the  line  of  the 
road  of  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  one  of  the 
beneficiaries  of  the  first  grant,  and  within  twenty  miles,  but  not  within 
ten  miles,  of  the  line  of  the  road  of  the  Missouri,  Kansas  &  Texas  Rail* 
way  Company,  the  beneficiary  of  the  other  grant.  On  December  8, 1866, 
the  line  of  the  M.,  K,  &  T.  By.  Co.  was  definitely  located,  while  the  line 
of  the  A.,  T.  &  S.  F.  B.  Co.  was  not  definitely  located  until  March  8, 
1869.  But  the  land  was  never  selected  by  or  for  the  M.,  K.  &  T.  By.  Co. ; 
but,  on  the  contrary,  the  M.,  K.  &  T.  By.  Co.  united  with  the  A.,  T.  So 
8.  F.  B.  Co.  in  asking  that  the  secretary  of  the  interior  should  certify  the 
land  to  the  state  of  Kansas  for  the  benefit  of  the  A.,  T.  &  S.  F.  B.  Co., 
which  the  secretary  afterwards  did.  Heldp  that  the  M.,  K.  &  T.  By.  Co. 
never  obtained  any  interest  in  this  specific  piece  of  land;  that,  although 
said  grants  were  in  prcesenti,  yet  they  did  not  attach  to  any  specific 
piece  of  land  until  the  line  of  the  road  of  the  beneficiary  railroad  com- 
pany was  definitely  located,  and  not  then  to  the  indemnity  lands,  which 
were  situated  more  than  ten  miles  an^  less  than  twenty  miles  from  the 
railroad,  but  only  to  such  lands  when  they  were  selected  for  such  bene- 
flciary  at  the  instance  and  under  the  supervision  of  the  secretary  of  the 
interior.' 

<8ee,  aUo,  Atchison,  T.  *  a  F.  B.  Co.  ▼.  Ptaoht  30  Kan.  SO,  1 FM^  Bepw  9Vk 


204  KAKSAS  REPORTS. 

8. :  Withdrawal  of  Landa,  SUfoot.    On  April  3,  1867,  the  seete- 

tarj  of  the  ioteiior,  in  accordance  with  said  act  of  Jaly  26, 1866»  aod  for 

the  benefit  of  said  M.,  E.  &  T.  Uy.  Co.,  withdrew  from  market  a  large 

amount  of  land,  including  the  specific  piece  of  land  now  in  controversy. 

Held,  that  this  withdrawal  did  not  of  itself  and  alone  affect  any  right 

*293  *  or  interest  of  the  A.,  T.  &  S.  T.  B.  Co.  in  and  to  any  lands  within 
its  grant.  The  withdrawal  was  simply  intended  to  prevent  persons 
who  had  no  interest  in  the  lands,  or  no  interest  prior  to  that  of  the  Mis- 
souri, Kansas  &  Texas  Bailway  Company,  from  acquiring  any  such  in- 
terest, and  not  to  prevent  persons  who  did  have  some  interest  in  the 
lands  prior  to  that  of  the  Missouri,  Kansas  So  Texas  Railway  Company 
(as  tlie  Atchison,  Topeka  &  Santa  Fe  Railroad  Company  had)  from  per- 
fecting such  interest.  And  furtJier  held^  that  this  withdrawal  did  not 
prevent  the  A.,  T.  &  S.  F.  R.  Co.  from  definitely  locating  its  road  and 
taking  title  to  all  lands  situated  within  ten  mile9  of  its  road,  and  coming 
within  the  terms  of  its  grant. 

3.  :  Title  of  Ballroads:  Pre-emption.    After  both  of  said  grants 

had  been  made,  after  the  lines  of  both  of  said  railroads  had  been  defin- 
itely located,  after  the  lands,  including  this  specific  piece  of  land,  had 
been  twice  withdrawn  from  market,  from  sale  and  pne-emption,  ouce  be- 
ing withdrawn  in  favor  of  the  M .,  K.  &  T.  By.  Co.,  and  once,  to- wit,  on 
November  3, 1869,  being  withdrawn  in  favor  of  the  A.,  T.  AS.  F.  R.  Co., 
R.  then,  to-wit,  on  June  22,  1871,  settled  upon  the  land  as  a  pre-emptor. 
Afterwards  both  the  A.,  T.  &  S.  F.  R.  Co.  and  R.  perfected  their  titles 
and  obtained  patents  for  the  land;  the  A.,  T.  &  S.  F.  R.  Co.  from  the 
state  of  Kansas,  and  R.  from  the  United  States.  He^,  that  the  title  of 
the  A.,  T.  &  S.  F.  R.  Co.  is  paramount  to  that  of  R.,  and,  R.  being  in 
possession  of  the  land,  the  railroad  company  is  entitled  to  recover  the 
same  from  him. 

Error  from  Chase  district  court. 

Ejectment,  brought  by  the  Atchison^  Topeka  &  Santa  Fe  Railroad 
Company  against  Rookwood,  for  the  recovery  of  the  north-east  quarter 
of  section  31,  in  township  19  south,  of  range  8  east,  in  Chase  county. 
Trial,  and  judgment  for  the  defendant,  at  the  May  term,  1880,  of  the 
district  court. 

Ro8B  BurnSf  for  plaintiff  in  error. 

W.  S.  Rcmigk  and  Sterry  d  Sedgiviok,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  of  ejectment,  brought  by  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Company  against  Will- 
*294  iam  Rockwood,  for  the  recovery  of  a  certain  piece  *of  land. 
The  case  was  tried  on  an  agreed  statement  of  facts,  and  jndg* 
ment  was  rendered  in  favor  of  Rockwood.  The  railroad  company 
now  brings  the  case  to  this  court,  and  asks  for  a  reversal  of  said 
judgment. 

On  March  3,  1863,  an  act  of  congress  was  passed,  granting  lands 
to  the  state  of  Kansas  to  aid  in  the  construction  of  certain  railroads 
therein  designated.  12  U.  S.  St.  at  Large,  p.  772.  The  land  in 
controversy  was  at  that  time  and  before  a  part  of  the  public  lands 
of  the  United  States,  and  is  a  part  of  the  lands  intended  to  be  granted 
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by  said  aet,  and  is  situated  within  ten  miles  of  the  railroad  of  the 
plainti£F  in  error.  This  act  grants  every  alternate  odd-numbered  sec- 
tion of  land  within  ten  miles  on  each  side  of  the  railroad.  This  is  the 
extent  of  the  grant;  but,  to  make  up  for  any  deficiency  in  the  lands 
thus  granted,  the  act  also  provides  that,  **  in  case  it  shall  appear  that 
the  United  States  have,  when  the  lines  or  routes  of  said  road  and 
branches  are  definitely  fixed,  sold  any  section,  or  any  part  thereof, 
granted  as  aforesaid,  or  that  the  right  of  pre-emption  or  homestead 
settlement  has  attached  to  the  same,  or  that  the  same  has  been  reserved 
by  the  United  States  for  any  purpose  whatever^  then  it  shall  be  the  duty 
of  the  secretary  of  the  interior  to  cause  to  be  selected  for  the  pur- 
poses aforesaid  from  the  public  lands  of  the  United  States,"  in  alter- 
nate odd-numbered  sections,  other  lands,  not  farther  than  twenty 
miles  from  the  line  of  said  road,  sufficient  to  make  up  the  deficiency. 
On  February  9,  1864,  the  state  of  Kansas  accepted  this  grant,  and 
made  the  plaintiff  in  error  the  beneficiary  thereof  for  all  lands  granted 
on  the  route  from  '*  Atchison  via  Topeka  to  the  western  line  of  said 
state,  in  the  direction  of  Fort  Union  and  Santa  Fe,  New  Mexico,  with 
a  branch  from  where  said  road  crosses  the  Neosho -down  said  Neosho 
valley,"  etc.  Laws  1864,  p.  150,  §  3.  On  March  19, 1866,  the  plain- 
tiff in  error  and  the  Union .  Pacific  Railway  Company,  Southern 
Branch,  (a  then  existing  corporation,  of  which  the  Missouri,  Kansas 
&  Texas  Bailway  Company  is  the  successor,)  entered  into  an  agree- 
ment by  which  the  plaintiff  transferred  to  the  Union  Pacific 
*295  Bailway  Com^pany,  Southern  Branch,  all  its  right  to  build  a 
railroad  down  the  Neosho  valley,  together  with  aU  its  interests 
in  and  to  the  lands  granted  to  it  to  build  its  branch  down  the  Neosho 
valley.  This  agreement  was  approved  and  ratified  by  the  proper  au- 
thority. 

On  July  26,  1866,  an  act  of  congress  was  passed,  granting  lands 
to  the  state  of  Kansas  to  aid  in  the  construction  of  the  Southern 
Branch  of  the  Union  Pacific  Bailway  from  Fort  Biley,  Kansas,  towards 
Fort  Smith,  Arkansas,  down  the  Neosho  valley  to  the  southern  line 
of  the  state.  14  U.  S.  St.  at  Large,  p.  289.  This  act  grants  five 
alternate  odd-numbered  sections  on  each  side  of  the  railroad  per 
mile.  It  contains  the  same  provisions  substantially,  for  supplying 
a  deficiency  in  the  lands  granted,  as  is  mentioned  in  the  act  of  1863. 
It  also  contains  this  further  proviso : 

"Pi'ovided  that  any  and  all  lands  heretofore  reserved  to  the  United  States 
by  any  act  of  congress,  or  in  any  other  manner  by  competent  authority,  for 
the  purpose  of  aiding  in  any  object  ot  internal  improvement,  or  other  purpose 
whatever,  be,  and  the  same  are  her^Vv.,  xeaeived  and  excepted  from  the  oper- 
ation of  this  act,  except  so  far  as   j^^) '  ^^  \>e  iound  necessary  to  locate  the 
i-oute  of  said  road  through  such  t^.^^  ^tu\  \aiid»»  Vn  Y7h\ch  ease  the  r\gVit  ol 
way,  two  hundred  feet  in  width,  l^^wt'^^  ttVWA«i»  subject  to  the  approval  ol 
the  president  of  the  United  Statea      \>;  ^e^^ 

Section  4  of  the  act  made  it.  ^   M®  ^^  ^^^  eeorelaty  ol  \\ie  V^Vwi^t 

to  withdraw  from  the  mariet     \        Ay    A%  panted  by  tVx\%  ^o^>"  '^'V^'^ 
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the  company's  filing  a  map  of  its  line,  designating  the  ronte  of  its 
road. 

On  December  3, 1866,  the  Union  Pacific  Bailway  Company,  South- 
ern Branch,  made  a  definite  location  of  its  line  of  road,  opposite  to 
the  land  in  controversy,  and  on  April  8,  1867,  the  secretary  of  the 
interior  withdrew  from  market  a  large  amoant  of  land,  inolading  the 
land  in  controversy,  for  the  benefit  of  said  Union  Pacific  Bailway 
Company,  Southern  Branch.  The  land  in  controversy  was  not  within 
ten  miles  of  the  definite  location  of  the  road  of  the  Union  Pa- 
*296  cific  Bail* way  Company,  Southern  Branch,  but  was  within 
twenty  miles  of  the  line  of  such  road. 

On  March  8,  1869,  the  plaintiff  in  error  located  the  line  of  its  road 
opposite  the  land  in  controversy;  and  on  November  3, 1869,  the  sec- 
retary of  the  interior,  by  a  leiter  dated  October  23,  1869,  withdrew 
from  market,  in  favor  of  the  plaintiff  in  error,  a  large  amount  of  land, 
including  the  land  in  controversy.  This  land  was  situated  within  ten 
miles  of  the  plaintiff's  road. 

On  June  22,  1871,  the  defendant  in  error  settled  upon  the  land  in 
controversy  as  a  pre-emptor.  On  May  16,  1872,  the  commissioner 
of  the  general  land-office  directed  the  officers  of  the  local  land-office 
to  cancel  the  entry  and  pre-emption  of  the  defendant,  on  the  ground 
that  the  land  had,  before  its  entry,  inured,  under  the  provisions  of 
the  first-mentioned  land  grant,  to  the  plaintiff  in  error;  but,  through 
mistake,  (and  without  knowledge  of  this  order  on  the  part  of  the  de- 
fendant,) the  local  land-officers  permitted  the  defendant,  on  the  nine- 
teenth day  of  June,  1872,  to  complete  his  pre-emption.  The  plain- 
tiff in  error  fully  completed  its  line  of  road  to  the  western  boundary 
of  the  state  on  December  23,  1872.  The  other  road  was  also  com- 
pleted within  proper  time,  in  accordance  with  the  provisions  of  the 
act  of  congress  of  July  26,  1866.  In  January,  1873,  the  Missouri, 
Kansas  &  Tesias  Bailway  Company  (successor  of  the  Union  Pacific 
Bailway  Company,  Southern  Branch)  and  the  plaintiff  in  error  en- 
tered into  an  agreement  with  each  other,  by  which  it  was  agreed  that 
the  land  in  controversy,  along  with  other  lands,  should  be  certified  by 
the  secretary  of  the  interior  to  the  state  of  Kansas  for  the  benefit  of 
the  plaintiff  in  error.  About  this  time,  and  on  January  21, 1873,  the 
Missouri,  Kansas  &  Texas  Bailway  Company  selected  its  lands,  more 
than  ten  miles  from  the  line  of  its  road,  to  make  up  for  deficieneieB 
in  the  amounts  which  it  received  within  ten  miles  of  the  line  of  its 
road.  It  did  not  then  select,  and  never  selected,  the  land  in  contro- 
versy, which  land  has  never  been  selected  for  it  by  any  one  else.  On 
November  11,  1873,  the  secretary  of  the  interior  certified  the 
*297  land  in  controversy,  *along  with  other  lands,  to  the  state  of 
Kansas  for  the  benefit  of  the  plaintiff  in  error,  as  the  plaintiff 
in  error  and  the  Missouri,  Kansas  <fe  Texas  Bailway  Company  had 
previously  agreed  that  he  should.  On  December  16,  1878,  this  land 
was  patented  by  the  state  of  Kansas  to  the  plaintiff  in  error.    The 
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entry  of  the  defendant  was  not  in  fact  oanoeled  until  Febrnary  5, 1875, 
at  which  time  it  was  canceled,  as  ordered  by  the  commissioner  of  the 
general  land*offioe.  In  1878  said  cancellation  was  set  aside,  and  the 
entry  of  the  defendant  was  reinstated,  and  a  patent  for  the  land  was 
issued  to  him  by  the  United  States.  The  defendant  has  remained  in 
the  actual  possession  of  the  land  from  the  time  he  first  settled  upon 
it  in  June,  1871,  up  to  the  present  time. 

Upon  these  facts,  the  court  below  held  that  the  plaintiff  was  not 
entitled  to  recover,  and  rendered  judgment  in  favor  of  the  defendant 
for  costs. 

We  think,  under  the  foregoing  facts,  that  the  Missouri,  Kansas  & 
Texas  Railway  Company  never  obtained  any  interest  in  the  land  in 
controversy.  And  where  we  use  the  name  "Missouri,  Kansas  & 
Texas  Bailway  Company,**  we  shall  mean  to  include  the  company, 
not  only  under  that  name,  but  also  under  its  former  name  of  the 
"Union  Pacific  Bailway  Company,  Southern  Branch.**  The  grant 
under  which  the  Missouri,  Kansas  &  Texas  Bailway  Company  re- 
ceived its  lands  was  more  than 'three  years  subsequent  to  the  grant 
under  which  the  plaintiff  in  error  claims  the  land  in  controversy;  and 
this  subsequent  grant,  by  the  proviso  already  quoted,  excepted  from 
the  grant  all  lands  which  had  been  previously  granted  or  reserved. 
Hence  the  Missouri,  Kansas  &  Texas  Bailway  Company,  as  against 
the  plaintiff  in  error,  could  claim  nothing  from  the  grant  alone,  inde- 
pendent of  all  subsequent  transactions ;  and  we  think  no  subsequent 
transactions  have  been  had  which  could  give  such  railway  company 
any  claim  to  the  property  in  controversy,  as  against  the  plaintiff  in  er- 
ror. It  is  true  the  Missouri,  Kansas  &  Texas  Bailway  Company  def- 
initely located  its  line  of  road  first;  but  the  land  in  contro- 
"^398  versy  was  not  sit^uated  within  ten  miles  of  the  line  of  its  road ; 
and  hence  such  definite  location  did  not  have  the  effect  to  give 
to  it  any  interest  in  the  land.  In  order  to  give  such  company  any  in- 
terest in  lands  situr.ted  more  than  ten  miles  from  the  line  of  its  road, 
as  the  land  in  controversy  was  and  is,  three  things  at  least  were  nec- 
essary: (1)  It  was  necessary  that  the  road  should  be  definitely  lo- 
cated; (2)  it  was  also  necessary  that  there  should  be  a  deficiency  in 
the  amount  of  land  which  the  railroad  company  received  within  the 
ten-mile  limit ;  (3)  and  it  was  also  necessary,  in  order  to  give  it  any 
interest  in  any  specific  lands  beyond  the  ten-mile  limit,  that  such 
lands  should  be  selected  for  it  at  the  instance  and  under  the  supervis- 
ion of  the  secretary  of  the  interior.  See  section  1  of  said  act  of  1866, 
and  Byan  v.  Baihroad  Co.,  99  U.  S.  386. 

Now,  while  the  company  did  definitely  locate  its  road,  and  while 
there  was  a  deficiency  in  the  amount  of  land  which  it  received  within 
the  ten-mile  limit,  yet  the  land  in  controversy  was  never  selected  for 
the  Missouri,  Kansas  &  Texas  Bailway  Company;  and  the  company 
never  asked  that  any  such  selection  should  be  made,  but,  on  the  con- 
trary,  it  asked  that  such  land  should  be  certified  to  the  state  of  Kaa- 
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Bas  for  the  benefit  of  the  plaintiff  in  error.  The  llfiBBOari,  Kansas  & 
Texas  Railway  Company  never  olaioied  any  interest  in  the  land  in 
controversy,  and  does  not  now  claim  any  snch  intereai^  and  we  are 
satisfied  that  it  never  had  any  interest  therein. 

But  the  main  question  is,  has  the  plaintiff  in  error  ever  obtained 
any  interest  in  the  land  in  controversy  ?  It  most  be  admitted  that 
it  has,  unless  the  withdrawal  of  the  land  from  market  by  the  secre- 
tary of  the  interior,  on  April  8,  1867,  had  the  effect  to  prevent  the 
plaintiff  in  error  from  acquiring  any  such  interest.  The  defendant 
in  error  claims  that  this  withdrawal  had  such  effect.  Hei  claims  that 
it  had  such  effect  by  virtue  of  the  words,  "or  that  the  same  has  been 
reserved  by  the  United  States  for  any  purpose  whatever/'  foand 
*299  in  the  first  section  of  the  grant  of  1863.  This  with^drawal 
of  the  land  in  controversy,  and  of  all  other  lands  situated  more 
than  ten  miles  from  the  line  of  the  road  of  the  Missouri,  Kansas  & 
Texas  Railway  Company,  was  for  the  purpose  that  snob  company 
might  select  lands  to  make  up  any  deficiency  of  lands  received  by  it 
within  the  ten-mile  limit. 

We  shall  suppose  that  the  secretary  of  the  interior  had  the  right 
at  this  time,  and  for  snch  purpose,  to  withdraw  lands  which  were 
moi^e  than  ten  miles  from  the  line  of  the  Missouri,  Kansas  &  Texas 
iiailway  Company's  road,  as  well  as  to  withdraw  lands  which  were 
within  ten  miles  of  the  road ;  and  that,  after  such  withdrawal,  the 
Missouri,  Kansas  &  Texas  Bailway  Company  had  the  right  to  select 
from  auch  lands,  so  as  to  obtain  a  priority  in  right  to  the  lands  thas 
selected  over  the  plaintiff  in  error, — though  this  is  queetionable. 
But  tbe  Missouri,  Kansas*  &  Texas  Railway  Company  never  did  se- 
lect, nor  have  selected,  the  land  in  controversy;  hence  the  company 
never  obtained,  by  selection,  any  interest  in  such  land,  and  hence 
this  land  was  left  as  though  no  such  n^ithdrawal  had  ever  taken 
place.  It  does  not  appear  from  the  record,  or  elsewhere,  that  the 
secretary  of  the  interior  attempted  to  withdraw  these  lands  bo  as  to 
affect  any  right  or  interest  of  the  plaintiff  in  error.  That  portion  of 
the  agreed  statement  of  facts  concerning  this  subject,  which  really 
gives  us  all  the  information  we  have  concerning  the  matter,  reads  as 
follows : 

"(21)  That  on  the  third  day  of  April,  1867.  the  secretary  of  the  interior,  in 
jiccordance  with  the  provision  of  sud  act  of  congress,  approved  July  26, 1866, 
and  which  said  act,  as  it  appears  in  the  statutes  of  the  United  States,  is  made 
A  part  of  this  agrreement,  withdrew  from  market,  for  the  purpose  of  securing 
the  same  in  order  to  carry  out  the  purpose  and  provisions  in  said  last-men- 
tioned act,  stated  and  recited  and  in  accordance  therewith,  all  the  lands  which 
were  at  that  time  lands  belonging  to  the  United  SUites,  and  which  were  situ- 
ated within  twenty  miles  from  the  located  line  of  said  railroad  of  said  Union 
Pacific  Railway  Company,  Southern  Branch,  except  the  even-numbered  sec- 
tions, in  the  first  ten  miles  of  tiie  said  line  of  road.*' 

^300    *The  withdrawal  was  simply  intended  to  prevent  persoDBwbo 
had  no  interest  in  the  lands,  or  no  interest  prior  to  that  of  the 
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Missoari,  Kansas  &  Texas  Bailway  Gomjiany,  from  aoqniring  any 
such  interest,  and  not  to  prevent  persons  wbo  did  have  some  interest 
in  the  lands,  prior  to  that  of  the  Missouri,  Kansas  &  Texas  Bailway 
Company,  (as  the  plaintiff  in  error  in  this  case  had,)  from  perfecting 
such  interest.  The  withdrawal  was  strictly  under  the  provisions  of 
the  grant  of  1866,  as  appears  from  that  portion  of  the  agreed  facts 
above  quoted;  and  that  grant,  by  its  express  terms,  was  to  operate 
in  subserviency  and  subordination  to  all  previous  grants  and  reser- 
vations ;  hence  this  withdrawal  was  itself  in  subserviency  and  in  sub« 
ordination  to  the  plaintiff's  grant.  It  was  not  to  take  away  or  re- 
serve  the  land  in  controversy,  or  other  lands  like  it,  from  the  plaintiff 
in  error,  and  it  did  not  and  could  not  affect  any  interest  which  the 
plaintiff  had  or  might  obtain  in  and  to  the  lands.  We  do  not  wish, 
however,  to  say  (or  to  express  any  opinion  upon  the  subject)  that  if 
the  Missouri,  Kansas  &  Texas  Bailway  Company  had  selected  this 
land  before  the  plaintiff  in  error  had  definitely  located  its  road,  the 
plaintiff  in  error  would  then  have  had  the  right  to  take  the  land. 
We  only  wish  to  say  that  the  withdrawal  did  not  operate  to  prevent 
the  plaintiff  from  receiving  and  procuring  any  lands  belonging  to  the 
United  States,  and  otherwise  snbject  to  the  plaintiff's  grant,  which 
had  not  yet  been  selected  by  the  Missouri,  Kansas  &  Texas  Bailway 
Company.  We  think  that  such  lands  were  subject  to  the  plaintiff's 
grant  the  same  as  though  no  such  withdrawal  had  ever  been  had.  It 
does  not  appear  that  the  withdrawal  was  intended  to  affect  the  plain* 
tiff's  grant.  According  to  the  decisions  made  by  the  supreme  court  of 
the  United  States,  and  followed  by  this  court,  these  grants  were  in 
prasenti,  creating  an  immediate  interest  in  the  lands  granted.  Leaven- 
worth, etc.,  B.  Co.  V.  U.  S.,  92  U.  S.  783 ;  Missouri,  etc.,  B.  Co.  v.  Kan- 
sas Pac.  B.  Co.,  97  D.  S.  491;  Atchison,  T.  &  S.  F.  B.  Co.  v. 
*301  Bobb,24*Kan.*673;  Emslie  v.  Young,  24  Kan.  ♦782;  Kansas 
Pac.  B.  Co.  V.  Dunmeyer,  24  Kan.  *726. 

There*were  other  things  necessary  to  be  done,  however,  before  the 
grants  attached  to  any  definite  or  specific  piece  of  land,  and  in  all 
these  things  the  plaintiff  in  error  has  priority  over  the  Missouri,  Kan- 
sas &  Texas  Bailway  Company.  The  grant  itself  to  the  plaintiff  in 
error  was  anterior  and  prior  to  that  of  the  Missouri,  Kansas  &  Texas 
Bailway  Company ;  and  the  plaintiff  in  error,  by  the  definite  location 
of  its  road,  (the  land  in  controversy  beiug  within  ten  miles  of  its  road,) 
caused  its  grant  to  attach  to  the  specific  land  in  controversy,  while 
the  Missouri,  Kansas  &  Texas  Bailway  Company  never  did  anything 
to  cause  its  grant  to  attach  to  the  specific  land  in  controversy. 

Just  prior  to  this  definite  location  of  the  plaintiff's  road,  the  land 
in  controversy  was  free  frcxn  any  specific  appropriation  under  either 
grant  or  to  either  railroad  company,  but  was  subjeot  to  both  grants. 
It  is  x)06sibie  that  the  Missouri,  Kansas  &  Texas  Bailway  Company 
might  at  that  time  have  appropriated  it  to  itself  by  selection,  but  it 
did  not  do  so;  and  the  plaintiff  in  error  then  appropriated  it  to  itself 
V.25K— 14 
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by  definitely  locating  its  road.  As  soon  as  the  plaintiff  in  error  defi- 
nitely located  its  road,  the  title  to  this  land  and  all  other  lands  in 
odd-numbered  sections  within  ten  miles  of  the  road,  not  held  by  any 
right  paramount  to  that  of  the  plaintiff,  would  at  once  vest  in  the 
plaintiff,  and  by  relation  would  become  its  property  as  of  the  date  of 
the  act  of  1863.  Leavenworth,  etc.,  R.  Co.  v.  U.  8.,  92  U.  8.  748, 
749;  Missouri,  etc.,  B.  Co.  v.  Kansas  Pao.  B.  Co.,  97  U.  8.  498. 

The  defendant  certainly  has  no  right  to  the  land  in  controversy. 
He  took  possession  thereof  after  it  had  been  twice  withdrawn  from 
market,  after  it  had  been  withdrawn  from  pre-emption  entry  and 
sale,  after  the  plaintiff  had  definitely  located  its  road  opposite  the 
land7  and  after  the  plaintiff's  right  to  it  had  fully  acrued.  We  think 
the  plaintiff  is  legally  the  owner  of  the  land.  Even  if  some  irrega- 
larities  intervened  in  obtaining  its  ownership,  still  we  would 
*302  hardly  think  that  the  defendant  could  ^complain.  Where  one 
of  two  parties  is  entitled  to  a  piece  of  land,  (as  one  of  the  two 
railroads  in  this  case  was,)  even  if  the  wrong  party  should  get  the 
land,  a  third  party  would  hardly  have  the  right  to  complain. 

Before  closing  this  opinion,  we  might  say  that  in  this  state,  as  well 
as  elsewhere,  the  plaintiff  in  ejectment  must  recover,  if  be  recover  at 
all,  upon  the  strength  of  his  own  title;  but  in  this  state  the  plaintiff 
in  ejectment  is  not  required  to  have  the  legal  title,  or  all  the  title,  or 
a  title  paramount  to  the  title  of  all  others,  in  order  to  enable  him  to 
recover.  All  that  is  necessary  in  order  to  enable  him  to  recover  is 
that  he  shall  have  some  kind  of  estate  in  the  property  in  controversy, 
legal  or  equitable,  and  that  his  title  to  the  property  shall  be  paramoant 
to  that  of  the  defendant.  Simpson  v.  Boring,  16  Ran.  348,  251,  and 
cases  there  cited ;  Stout  v.  Hyatt,  18  Kan.  *282,  "^241 ;  O'Brien  v. 
Wetherell,  14  Kan.  *622.  We  think  the  plaintiff  in  this  case  has  that 
kind  of  title. 

The  judgment  of  the  court  below  will  therefore  be  reversed,  and 
cause  remanded,  with  the  order  that  judgment  be  rendered  for  the 
plaintiff. 

(All  the  justices  concurring.) 


Ebnbst  a.  Bioh  v.  T.  H.  Stbvbnb  and  othen* 

January  Term,  1881. 

Election:  County  Clerk:  Canvass  of  Vote :  Mandamus.  At  the  No- 
vember election  in  1878,  J.  was  elected  to  the  office  of  county  derk  to  fill 
a  vacancy,  and  be  qualified  and  served  until  January  12,  1880.  At  th^ 
November  election  in  1879,  the  defendant  M.  and  another  were  voted  foi 
for  county  clerk,  but  the  returns  of  the  votes  were  not  canvassed.  Or 
January  14,  1880,  the  county  board  declared  the  office  of  county  clerlr 
vacant,  and  appointed  M.  to  fill  the  ^s^cancy.    M.  accepted  the  office. 
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qualified,  and  is  still  serving.  At  the  Kovember  election  in  1880,  M.  and 
Uie  plaintiff,  B.,  were  candidates  for  the  office,  and  K*  received  a  large 
majority  of  the  votes,  but  the  county  board  refused  to  canvass  the  re- 
•808  turns  for  that  oflSce;  on  the  ground  that  there  was  no  ♦vacancy  in  that 
office  to  be  filled  at  that  election .  The  sheriff  had  previously  proclaimed 
and  given  notice  that  such  an  election  would  be  held,  and  a  full  vote  of 
the  people  was  had  for  that  office  at  that  election.  On  December  18, 1880, 
the  plaintiff,  B.,  commenced  this  action  of  mandamus  to  oompel  the 
county  board  to  canvass  the  returns,  making  M.  a  party  defendant.  On 
January  4,  1881,  the  board  made  their  return  to  the  alternative  writ  of 
mandamus,  setting  up  their  defenses.  On  March  15th,  the  defendant  M. 
made  an  application  to  the  district  judge  at  chambers,  and  obtained  an 
alternative  writ  of  mandamus  to  compel  the  county  board  to  canvass  the 
election  returns  for  county  clerk  of  the  election  of  1879.  On  March  21, 
1881,  the  board  met,  made  fin  avowed  canvass  of  the  returns  of  the  elec- 
tion, held  in  1879,  and  declared  that  M.  had  been  elected  to  the  office  of 
county  clerk  at  that  election.  The  board,  however,  did  not  attempt  to 
canvass  half  the  returns  of  that  election,  but  attempted  to  canvass  the 
returns  from  only  four  out  of  the  nine  voting  precincts  of  the  county, 
and  even  in  this  canvass  the  board  did  not  have  any  of  the  orig- 
inal returns  before  it.  On  April  6,  1881,  this  case  in  this  court  was 
called  for  trial.  The  defendants  then  filed  an  amended  return,  setting 
forth  the  foregoing  facts,  which  transpired  since  the  commencement  of 
this  action.  Heldf  under  the  foregoing  facts,  that  it  is  the  duty  of  the 
county  board  to  canvass  the  returns  of  the  election  held  in  Kovember, 
1880,  for  the  office  of  county  clerk,  and  that  none  of  the  facts  set  forth  as 
defenses  will  excuse  the  board.^ 

Original  proceedings  in  mandamus. 

On  the  eighteenth  of  December,  1880,  on  the  petition  of  Bice,  an 
alternative  writ  of  mandamus  was  issued  out  of  this  court  and  directed 
to  T.  H.  Stevens,  F.  B.  Singer,  and  J.  W.  Glehouse,  commissioners 
of  Harper  county,  and  H.  0.  Meigs,  county  clerk  thereof,  command- 
ing said  commissioners,  as  a  canvassing  board,  to  meet  on  the  twenty- 
eighth  day  of  December,  1880,  at  the  office  of  the  county  clerk  of 
that  county,  and  then  and  there  to  canvass  the  returns  of  the  election 
held  in  that  county  November  2,  1880,  for  the  office  of  coanty  clerk 
thereof,  and  declare  the  result  of  such  election,  or  to  show  cause,  etc. 
The  defendants  answered,  showing  cause.  The  opinion  was  filed 
May  3,  1881. 

Grove  d  Shepard,  for  plaintiff, 

Davis  d  Jetmore^  for  defendants. 

•304  *Valbntinb,  J.  This  is  a  case  kindred  to  Privett  v.  Stevens, 
ante^  *275,  and  the  same  questions  of  irregularity  are  involved 
therein;  but  no  question  of  ineligibility  to  hold  the  office  occurs  in 
this  case.  There  is,  however,  one  new  question  to  be  considered  in 
this  case.  In  this  action  the  plaintiff,  Ernest  A.  Bice,  obtained  an 
alternative  writ  of  mandamus  to  compel  the  defendants,  T.  H.  Steyens, 
F.  B.  Singer,  and  J.  W.  Glehonse,  the  oonnty  commissioners  of  Har- 

>Stato  V.  Mechem,  81  Kan.  487,  2  Pao.  Bep.  SIS. 
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per  county,  and  H.  0.  Meigs,  the  county  olerk  of  said  county,  to  can- 
vass the  election  returns  of  an  election  held  in  that  county  in  Novem- 
ber, 1880,  to  fill  a  vacancy  in  the  office  of  county  clerk.  The  plain- 
tiff claims  that  he  was  elected  at  that  time  to  fill  such  vacancy.  The 
defendants  have  made  their  return  to  the  alternative  writ,  and  upon 
the  writ  and  the  return  a  trial  has  been  had;  and  the  only  new  ques- 
tion developed  on  such  trial,  different  from  the  questions  which  we 
have  already  decided  in  the  case  of  Privett  v.  Stevens,  is  whether 
there  was  any  such  vacancy  as  the  plaintiff  claims  in  the  office  of 
county  clerk  to  be  filled  at  that  election.  The  facts  of  the  case  seem 
to  be  substantially  as  follows : 

At  the  November  election,  in  1878,  Henry  E.  Jesseph  was  elected 
county  clerk,  to  fill  a  vacancy.  He  qualified,  and  took  possession  of 
the  office.  At  the  November  election,  in  1879,  the  defendant  H.  0. 
Meigs  and  one  E.  T.  Hughes  were  candidates  for  the  office  of  coanty 
clerk,  and  were  the  only  persons  voted  for.  This  election  for  county 
clerk  was  for  the  regular  term.  It  does  not  appear  which  received 
the  larger  number  of  votes.  Great  frauds,  however,  were  perpetrated 
at  this  election,  and  the  returns  thereof  were  not  canvassed  by  the 
board  of  county  commissioners.  Jesseph  continued  to  hold  the  office 
until  January  12,  1880,  when  he  attempted  to  remove  it  from  the 
county-seat.   On  January  14, 1880,  the  county  commissioners  met  and 

declared  that  Jesseph  had  abandoned  the  office,  and  that  the 
*305    office  was  vacant,  and  ap*pointed  the  defendant  H.  0.  Meigs 

to  fill  the  vacancy.  Meigs  qualified,  and  took  possession  of 
the  office.  Afterwards,  and  on  March  13, 1880,  Jesseph  resigned  the 
office,  which  resignation  the  county  board  accepted,  and  then  confirmed 
the  appointment  of  Meigs,  made  on  January  14,  1880.  Meigs  con- 
tinued to  hold  the  office.  On  October  9,  1880,  the  sheriff  issued  his 
proclamation  and  gave  notice,  in  accordance  with  law,  stating  the 
various  officers  to  be  chosen  at  the  general  election  to  be  held  in  No- 
vepaber,  1880,  and  in  this  proclamation  and  notice  he  included  the 
office  of  county  clerk.  The  candidates  for  the  office  of  county  clerk 
at  that  election  were  the  plaintiff,  Ernest  A.  Bice,  and  the  defendant, 
H.  0.  Meigs.  Each  made  a  canvass  for  the  office,  and  each  announced 
himself  in  the  newspapers  of  the  county  as  a  candidate  therefor.  At 
the  election  the  people  generally  voted  for  a  candidate  for  that  office, 
and  the  two  candidates.  Bice  and  Meigs,  received  a  larger  vote  than 
the  average  vote  of  the  county.  Bice  received  687  votes,  and  Meigs 
received  441  votes,  making  a  total  of  1,028  votes,  and  giving  Bice  146 
majority.  Beturns  of  this  election  were  made  from  all  the  voting  pre- 
cincts, and  the  county  commissioners  canvassed  these  returns  for  pres- 
idential electors,  members  of  congress,  and  state  officers,  and  for  some 
of  the  county  officers ;  but  refused  to  canvass  the  returns  for  county 
olerk,  and  principally  upon  the  ground  that  there  was  no  vacancy  in 
the  office  of  county  clerk  to  be  filled  at  that  election.  Afterwards,  and 
on  December  18,  1880^  the  plaintiff,  Bice,  commenced  this  action  in 
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this  court  to  compel  the  oommissioners  to  canvass  said  returns  for 
county  clerk.  On  January  4, 1881,  the  commissioners  made  their  re- 
turn to  the  alternative  writ  of  matidamusj  giving  reasons  why  they  had 
not  canvassed  the  election  returns.  On  March  15, 1881,  the  defendant 
Meigs  applied  to  Hon.  Samttel  B.  Pbtbrs,  judge  of  the  district  court 
of  that  district,  and  obtained  an  alternative  writ  of  mandamus  to  com- 
pel  the  county  commissioners  to  canvass  the  election  returns  of  the 
election  held  in  Harper  county  for  county  clerk  in  1879.     This  writ 

was  allowed  by  the  judge  at  chambers.     On  March  21,  1881, 
*306     *the  commissioners  made  an  avowed  canvass  of  such  returns, 

and  declared  that  Meigs  had  been  duly  elected  county  clerk  at 
said  election  in  November,  1879.  In  fact,  however,  the  commissioners 
did  not  canvass  said  returns.  The  returns  had  been  abstracted  from 
the  county  clerk's  office,  and  were  not  then  to  be  found.  Besides,  the 
commissioners  did  not  attempt  to  canvass  the  returns  from  half  of  the 
voting  precincts  of  the  county.  They  attempted  to  canvass  the  re- 
turns from  four  voting  precincts  only,  out  of  nine  voting  precincts  in 
the  county.  How  many  votes  were  cast  for  the  office  of  county  clerk 
in  the  five  voting  precincts  that  were  not  canvassed  is  not  shown ;  nor 
is  it  shown  how  many  votes  from  such  precincts  either  candidate  re- 
ceived; nor  is  there  anything  to  show  which  candidate  would  have 
had  a  majority  of  the  votes,  if  all  the  votes  had  been  counted.  Hence 
this  canvass  was  not  a  very  thorough  or  satisfactory  one.  The  other 
candidate,  E.  T.  Hughes,  may  have  received  a  majority  of  the  votes 
east  at  that  election.  On  March  28, 1881,  the  oommissioners  made  a 
return  to  the  alternative  writ  issued  by  Judge  Peters,  stating  what 
they  had  done.  The  present  case  in  this  court  was  set  for  trial  on 
April  6,  1881.  When  the  case  was  called  for  trial  the  defendants  filed 
an  amended  return,  stating  all  the  foregoing  facts,  which  had  trans- 
pired since  the  commencement  of  this  action. 

The  case  was  then  tried  in  this  court  upon  the  pleadings  and  the 
evidence;  and  upon  the  facts,  as  shown  by  the  pleadings  and  the 
evidence,  we  think  the  plaintiff  is  entitled  to  a  peremptory  writ  of 
m>mdamfis  to  compel  the  commissioners  to  canvass  the  returns  of 
the  election  for  countj  clerk  held  in  November,  1880..  At  the  time 
that  the  defendant  Meigs  was  appointed  county  clerk,  all  the  defend- 
ants admitted  that  there  was  a  vacancy  in  the  office;  and  if  there 
was  such  vacancy,  then  the  appointment  of  Meigs  would  continue 
only  until  the  next  general  election,  which  was  not  held  until  No- 
vember, 1880,  and  until  his  successor  was  qualified.  This  is  substan- 
tially so  provided  by  sections  57  and  59  of  the  election  law,  (Comp. 
•Laws  1879,  p.  399,)  and  section  42  of  the  act  concerning 
•307     counties  and  *county  officers  (Comp.  Laws  1879,  p.  280)  is 

in  perfect  harmony  with  this  construction  of  the  statutes. 
The  theory  of  our  law  is  that  officers  shall  be  elected  whenever  it 
can  be  conveniently  done,  and  that  appointments  to  office  will  be 
tolerated  only  in  exceptional  caees.     And  it  would  seem  from  the 


214  -  KAli8Afl  BXPOBT8. 

election  in  the  present  case  that  all  the  people  of  Harper  county 
considered  that  there  was  a  vacancy  in  the  office  of  county  clerk,  and 
that  some  person  should  be  elected  to  fill  such  vacancy;  and  we 
would  think  that  they  were  right.  After  the  defendant  Meigs,  who 
claims  to  have  been  elected  county  clerk  in  1879,  acted  as  he  has 
done,  it  must  be  presumed  and  held  that  even  if  he  were  elected 
to  the  office  in  1879,  which  is  certainly  doubtful,  he  abandoned  the 
office ;  that  he  virtually  resigned  the  same.  After  he  admitted  that 
there  was  a  vacancy,  and  accepted  an  appointment  to  the  office  as 
though  there  was  a  vacancy,  and  after  he  went  into  a  contest  for  the 
office  at  an  election  by  the  people,  thereby  encouraging  others  to  con- 
test /or  the  office  before  the  people,  and  the  people  to  vote  for  them, 
and  after  it  was  ascertained  that  he  was  not  elected  by  the  people, 
he  cannot  then,  and  for  the  first  time,  claim  that  he  had  a  right  to 
the  office  by  virtue  of  an  election  held  a  ^ear  previously. 

But  if  this  is  not  so,  still  the  peremptory  writ  of  mandamus  ought 
to  be  issued;  for,  supposing  that  it  is  not  so,  still  the  question  is  a 
doubtful  one,  and  mere  ministerial  officers,  like  a  board  of  canvassers, 
should  not  be  allowed  to  determine  such  grave  and  doubtful  ques- 
tions. It  is  simply  their  duty  to  canvass  the  returns  of  the  election 
as  they  find  them,  to  count  the  votes  that  appear  4;o  have  been  cast 
for  each  candidate,  and  then  to  declare  the  result;  and  if,  for  any 
cause,  the  person  who  has  received  the  most  votes,  and  whom  they 
may  declare  to  have  been  elected,  and  who  may  receive  the  certificate 
of  election,  is  not  entitled  to  the  office,  that  question  may  be  deter* 
mined  by  another  tribunal,  in  a  proper  action  instituted  for  that  pur- 
pose. Also  the  county  board,  after  acting  for  more  than  a  year  upon 
the  theory  that  there  was  a  vacancy  in  the  office  of  county 
*S08  clerk,  and  that  the  defendant  *Meigs  was  not  entitled  to  the 
office  under  the  election  of  November,  1879,  should  not  hastily 
come  to  a  different  conclusion.  Prima  facie ^  at  least,  there  was  a 
vacancy  in  the  office  of  county  clerk  to  be  filled  at  the  November  elec- 
tion in  1880,  and  the  county  board  of  canvassers — mere  ministerial 
officers — ought  not  to  have  decided  otherwise,  but  should  have  can- 
vassed the  returns. 

Judgment  will  be  rendered  in  favor  of  the  plaintiff,  and  against 
the  defendants,  and  a  peremptory  writ  of  mandamvs  will  be  issued 
from  this  court  to  compel  the  defendants  to  canvass  said  election  re* 
turns. 

(All  the  justices  concurring.) 
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In  re  Petition  of  Fbank  B.  Bobt  fox  a  Writ  of  Habeas  Corpus. 

January  Term,  1881. 

Minors:  Divoroe:  Duty  of  Oonrt.  It  is  the  duty  of  a  ooortt  whenever 
the  possession  and  custody  of  minor  children  is  sought  by  habeas  corpus^ 
to  make  such  order  for  their  care  and  custody  as  the  best  interests  of  the 
children  may  require,  and  to  that  end  it  may  commit  them  to  the  custody 
of  other  than  a  parent;  and  this,  notwithstanding  the  fact  that  in  a  de- 
cree of  divorce  they  were  committed  to  the  care  and  custody  of  either 
father  or  mother.  Such  a  decree  may  bind  the  parties  inter  sese^  but  does 
not  condude  the  court  as  to  the  best  interests  of  the  children.^ 

> 
Original  proceedings  in  habeas  corpus. 

Petition  for  a  writ  of  habeas  corpusy  filed  in  this  court  by  Frank  B. 
Bort,  February  3, 1S81.  The  facts  are  sufficiently  stated  in  the  opin- 
ion, filed  herein  May  3,  1881.  The  case  was  argued  orally  by  Mr. 
C,  F.  W.  Dassler,  for  the  petitioner,  and  by  Mr,  Lucien  Baker,  for 
the  defendant. 

Bbeweb,  J.  This  is  a  proceeding  in  habeas  carpus,  brought 
♦309     by  Frank  B.  Bort,  the  father  of  Edith  M.  Bort  and  Fred.  ♦Bort, 

against  Medora  £.  Bort,  the  mother,  for  the  possession  of  these 
children.  At  the  time  of  the  commencem'ent  of  this  proceeding  the 
children  lacked  a  few  weeks  of  being,  respectively,  four  and  five  years 
old.  The  parents  were  divorced  by  a  decree  of  the  circuit  court  of 
Sauk  county,  Wisconsin,  on  January  26,  1881.  This  decree  awarded 
the  custody  of  the  children  to  the  father,  and  upon  this  decree  plain- 
tiff  mainly  relies.  The  petition  in  said  action  was  filed  April  17, 
1880,  by  Mrs.  Bort.  At  that  time  both  parties  resided  within  the 
jurisdiction  of  said  court.  Defendant  filed  a  cross-petition  in  that 
action.  Soon  after  commencing  her  action,  Mrs.  Bort  took  her  chil- 
dren and  came  to  Leavenworth,  to  live  with  her  parents,  where  she 
has  ever  since  resided.  In  October,  1880,  she  dismissed  her  suit  in 
Sauk  county,  bat  the  case  went  on  to  trial  upon  the  cross-petition, 
and  upon  that  a  decree  was  entered  in  favor  of  defendant,  giving  him 
a  divorce  for  the  fault  of  plaintiff,  and  also  the  custody  of  the  chil- 
dren. 

The  petitioner  invokes  the  benefit  of  that  clause  of  the  federal  con- 
stitution which  provides  that  full  faith  and  credit  shall  be  given  in 
each  state  to  the  judicial  proceedix^rrB  of  every  other  state,  and  insists 
that  that  decree  concludes  the  qu^oiiOB^*  ^^  ^^  rights  of  the  respect- 
ive parents  at  its  date,  and  tha^        A0sb  a^^^  subsequent  change  in 
the  relative  position  and  fitnea^  *  ^^Iwe  te^^^cUve  patties  is  ahown, 
the  custody  must  be  given  to  ^t    r>t      Vxet.    '^^^^  ^^^^°^  aeema  to  rest 
on  the  assumption  that  the  pa^M     (ft     -ge  ^^^^  property  T\\gfil^ '^^^^ 

»8e6  Avery  v.  Avery,  33  Kan.  6,  5^        ^\  jj;0 
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possession  of  their  children,  and  is  very  justly  repudiated  by  the  coortB 
of  Massachusetts.     S  Bish.  Mar.  &  Div.  (5th  Ed.)  p.  S04. 

We  do  not,  however,  propose  to  place  our  disposition  of  this  caae 
upon  the  decision  of  any  such  question  as  that.  We  shall  concede 
that,  as  between  the  parents,  that  decision  is  a  finality,  and  still  we 
do  not  feel  warranted  in  sustaining  the  petition  of  the  plaintiff.    We 

understand  the  law  to  be,  when  the  custody  of  children  is  the 
*310     question,  that  the  best  interest  of  the  children  is  the  *para- 

monnt  fact.  Bights  of  father  and  mother  sink  into  insignifi- 
cance before  that.  Even  when  father  and  mother  are  living  together,  a 
court  has  the  power,  if  the  best  interests  of  the  child  reqdire  it,  to  take 
it  away  from  both  parents,  and  commit  the  custody  to  a  third  person. 
In  other  words,  a  court  of  chancery  stands  as  a  guardian  of  all  chil- 
dren, and  may  interfere  at  any  time,  and  in  any  way,  to  protect  and 
advance  their  welfare  and  interests.  Now,  in  a  divorce  suit,  the  court 
is  limited  to  the  question,  which  of  the  two  parents  is  the  better  cus- 
todian of  the  children  ?  The  decision  only  determines  the  rights  of 
the  parties  inter  sese.  But  in  this  proceeding  the  question  is,  what 
do  the  best  interests  of  the  children  require?  Shall  they  be  given 
to  either  party,  or  shall  the  court  place  the  custody  with  some  other 
person  ?  Now,  the  petitioner  and  respondent,  or  plaintiff  and  defend- 
ant, in  this  proceeding,  the  parents  of  these  children,  late  hnsbaud 
and  wife,  have  filed  in  this  court  most  bitter  and  malignant  charges 
against  each  other.  We  have  examined  the  testimony  adduced  in 
support  of  these  charges,  and  are  glad  to  know  that  neither  is  as  bad 
as  the  other  would  have  us  believe.  It  is  sad  to  see  two,  who  but  so 
recently  were  joined  in  the  holiest  of  unions,  and  who  pledged  to  each 
other  a  love  and  faith  even  unto  death,  now  searching  for  epithet  and 
charge  to  blacken  each  other's  good  name,  and  to  pass  down  to  their 
little  ones  an  inheritance  of  dishonor.  When  the  fury  of  the  present 
anger  shall  have  spent  its  force,  and  calmer  hours  come,  justice  and 
generosity,  we  can  but  believe,  will  resume  their  sway,  and  bitterly 
will  each  regret  the  useless  and  untruthful  charges  against  the  other. 
But  the  question  for  our  decision  is,  what  do  the  best  interests  of 
the  children  require  ?  The  petitioner  is  a  traveling  salesman,  away 
from  home  a  large  part  of  his  time.  While  away,  the  children  would 
necessarily  have  to  be  under  the  care  of  his  mother, — a  woman  past 
middle  age, — or  such  hired  help  as  he  might  secure.  On  the  other 
hand,  Mrs.  Bort  is  now  living  with  her  parents,  Mr.  and  Mrs.  D.  W. 

Powers,  reputable  citizens  of  Leavenworth.  They  have  an 
^311    ^elegant  home  a  few  miles  from  the  city,  and  have  expressed 

their  desire  to  have  the  care  and  custody  of  their  little  grand- 
children. Besides  these,  an  unmarried  sister  and  a  brother  of  Mrs. 
Bort  constitute  the  household.  All  seem  to  have  the  warmest  affec- 
tion for  these  children.  We  see  no  reason  to  doubt  that  Mrs.  Bort 
is  a  loving  mother,  devoted  and  faithful  to  her  little  ones.  Her  con- 
duct since  she  left  her  husband,  and  since  the  divorce,  seems  to  hare 
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been  without  reproach.  Whatever  may  be  her  faults,  it  is  evident 
that  these  children  will  receive  only  the  kindest  eare  if  left  in  their 
present  home.  They  are  of  that  tender  age  when  they  need  a  mother's 
care.  No  stranger,  however  kind,  can  fill  her  place.  We  may  not 
ignore  these  universal  laws  of  our  nature,  and  they  compel  us  to 
place  these  children  where  they  will  be  within  the  reach  of  a  mother's 
love  and  care.  At  the  same  time,  it  would  be  unjust  to  have  the 
minds  of  these  children  poisoned  against  their  father.  He  is  indus- 
trious, energetic,  a  good  salesman,  traveling  for  a  reputable  house  in 
Chicago,  a  house  which  appreciates  and  has  confidence  in  him.  He 
has  a  father's  love  for  these  little  ones,  and  desires  their  best  welfare. 
He  would  not  have  them  alienated  from  him,  and  they  ought  not  to 
be.  Without  discussing  the  situation  further,  the  order  which  will 
be  made  is  as  follows : 

The  children  will  be  committed  to  the  care  and  custody  of  Mrs. 
Powers,  their  grandmother,  upon  her  giving  a  bond  to  the  state  of  Kan- 
sas in  the  sum  of  three  thousand  dollars,  with  two  suflQcient  sureties, 
to  be  approved  by  the  clerk  of  this  court,  conditioned  that  she  will 
keep  the  children  within  the  jurisdiction  of  this  court,  and  will  pro- 
duce them  in  court  whenever  so  required. 

Whenever  the  father  desires, he  shall,  upon  giving  twenty-four  hours' 
notice  to  Mrs.  Powers,  be  permitted  to  visit  his  children  at  the  house 
of  Mrs.  Powers,  going  there  alone,  to  be  with  them  there  alone.  He 
must  be  received  without  insult  or  injury.  He  will  also  be  permitted 
to  have  the  company  of  his  children  away  from  the  house  of  Mrs. 
Powers  at  any  place  within  the  county  of  Leavenworth  he 
*312  may  desire,  to  take  them  *out  riding  or  driving  within  the 
limits  of  such  county,  providing  he  first  give  bond  to  the  state 
of  Kansas  in  the  sum  of  five  thousand  dollars,  with  two  sufBcient 
sureties,  to  be  approved  by  the  clerk  of  this  court,  conditioned  that 
he  will  not  take  or  permit  them  to  be  taken  outside  the  county  of 
Leavenworth,  and  that  he  will  return  them  to  the  house  of  Mrs.  Pow* 
ers  during  the  day-time  of  the  same  day  upon  which  they  were  taken 
therefrom. 

Each  party  must  pay  the  costs  of  his  or  her  own  depositions.  The 
other  costs  will  be  taxed  against  the  petitioner.  The  case  will  be  con- 
tinued in  this  court  for  such  further  orders  and  disposition  as  the  best 
interests  of  the  children  shall  require. 

(All  the  jofltices  conoTuring.) 
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■ 

Howe  Maohikb  Co.  v.  E.  Lirooln. 
January  Temit  1881. 

Arrest:  Case  Stated:  Fractioe.  An  action  on  a  note  was  commenced 
before  a  Justice  of  the  peace,  and,  upon  afSdavit  therefor  duly  filed,  tbe 
defendant  was  arrested.  The  latter  filed  his  affidavit  denying  the  truth 
of  the  charges  in  plaintiff's  affidavit.  Without,  however,  going  to  trial 
on  the  question  of  fact  thus  presented,  he  was  discharged  from  arrest  bj 
the  justice  upon  motion,  on  the  ground  of  a  technical  defect  in  the  pro- 
ceedings. Judgment  was  entered  against  him  on  the  note.  Thereafter 
plaintiff  brought  the  proceedings  before  the  justice  to  the  district  court 
on  error,  and  they  were  there  affirmed.  This  court,  upon  review,  held 
those  proceedings  erroneous,  and  remanded  the  case  to  the  district  court 
for  further  proceedings.  In  the  mean  time,  an  abstract  of  the  judgment 
on  the  note  liad  been  docketed  in  the  district  court.  The  plaintiff  pre- 
sented the  mandate  of  this  court  to  the  district  court,  and  also  the  dock- 
eted abstract,  and  demanded  a  finding  and  judgment  that  defendant  was 
subject  to  arrest  and  an  award  of  execution  against  the  person.  Held, 
that  the  court  did  not  err  in  refusing  this  application,  and  that  the  ques- 
tion of  fact  placed  in  issue  by  the  two  affidavits  should  first  be  tried. 

*S13     *Error  from  Saline  district  court. 

At  the  November  term,  1880,  of  the  district  court,  the  Howe 
Machine  Company  demanded  a  finding  and  judgment  that  the  de- 
fendant, Lincoln,  was  subject  to  arrest  apd  imprisonment,  and  an 
award  of  execution  against  the  person  of  defendant.  This  application 
the  court  overruled.     The  plaintiff  brings  the  case  here. 

John  Foster f  for  plaintiff  in  error. 

Oarver  d  Bond,  for  defendant  in  error. 

Bbewer,  J.  This  case  has  been  to  this  court  once  before,  and  is 
reported  in  Howe  Machine  Go.  v.  Lincoln,  24  Ean.  *123.  For  a 
statement  of  the  facts,  see  the  opinion  there  filed.  On  the  presents- 
tion  of  the  mandate  of  this  court,  the  district  court  entered  an  ordei 
reversing  tbe  judgment  and  ruling  of  the  justice  of  the  peace,  and 
awarding  costs.  It  made  no  order  reserving  the  case  for  trial,  or 
directing  a  new  trial  before  the  justice.  The  plaintiff  at  the  same 
time  submitted  to  the  court  an  abstract  of  the  justice's  judgment 
which  had  been  filed  in  the  district  court,  and  upon  that  demanded 
a  finding  and  judgment  that  defendant  was  subject  to  arrest  and 
imprisonment,  and  an  award  of  execution  against  the  person.  This 
application  was  overruled,  and  this  ruling  is  the  error  complained  of. 

We  think  the  application  was  properly  overruled.  The  abstract  of 
judgment  filed  in  the  district  court  cuts  no  figure;  it  is  not  a  part  of 
this  case.  Certain  rulings  and  orders  of  a  justice  of  tbe  peace  were, 
upon  petition  in  error,  affirmed  by  the  district,  and  thereafter  reversed 
by  this,  court.  Upon  si^ch  reversal  the  proceedings  in  the  district 
court  are  not  affected  by  any  such  outside  matter  as  the  filing  of  an 
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absiraot.  The  case  is  to  be  acted  upon  as  though  in  the  first  instance 
the  district  court  had  reversed^  instead  of  affirmed,  the  rulings  of  the 
justice.  Upon  such  reversal  the  case  is  to  be  retained  by 
*814  *the  district  "court  for  trial  -and  final  judgment,  as  in  cases 
of  appeal. "  Code,  §  566.  What,  then,  is  to  be  tried  ?  Clearly, 
in  this  case,  the  ruling  on  the  arrest  proceedings.  And  it  is  to  be 
tried  as  it  should  havd  been  tried  in  the  first  instance  before  the  jus- 
tice. The  justice  should  have  overruled  the  objection  to  the  suffi- 
ciency of  the  proceedings,  and  inquired  into  the  truth  of  the  charge. 
The  same  rule  obtains  in  the  district  court.  It  must  inquire  into  the 
truth  of  the  charge;  and  upon  that  determination  the  question  of 
arrest  stands  or  falls.  Counsel  says  this  inquiry  should  have  been 
made  at  the  trial  of  the  cause  of  action,  and  as  one  of  the  issues  in 
the  action,  as  prescribed  by  statute.  Justices'  Act,  §  25.  This  is 
true,  and,  if  the  justice  had  ruled  correctly,  the  inquiry  would  then 
have  been  had.  His  mistake  does  not  prevent  any  inquiry.  The 
only  way  his  error  can  fairly  be  corrected  is  by  setting  aside  his  rul- 
ing, and  remanding  the  question  of  fact  for  trial  just  as  though  no 
such  error  had  been  committed.  In  no  other  way  can  even-banded 
justice  be  done  to  both  parties. 

Th6  ruling  complained  of  will  be  affirmed ;  but  we  add,  in  response 
to  the  query  of  counsel,  that  on  application  of  plaintiff  it  is  the  duty 
of  the  district  court  to  inquire  into  the  truth  of  the  affidavit,  and  if, 
in  letter  and  spirit,  its  charges  are  sustained,  it  should  award  exe- 
cution against  the  person.  No  error  is  alleged  as  to  the  judgment. 
The  only  inquiry  is  as  to  the  process  for  collection.  We  have  dis- 
posed of  questions  of  form  and  practice.  The  remaining  question  is 
one  of  fact.  If  that  should  be  solved  in  favor  of  the  plaintiff,  it 
should  have  execution  against  the  person ;  if  not,  there  will  be  simply 
a  money  judgment,  with  execution  against  property. 

We  see  nothing  else  requiring  notice.  The  judgment  will  be  af- 
firmed. 

(All  the  justices  concurring.) 


220  XANBAS  BXFOBftS. 

*31S         *ALAN8oif  Ebtbs  and  others  v.  W.  B.  BtBiran. 

Janoaiy  Tenn»  1881. 

• 

1.  Taxation :  Limitations.  The  date  of  the  recording  of  the  tax  deed  k  the 

time  at  which  the  statute  of  limitations  begins  to  run  in  tax-title  cases, 
and  this  time  is  not  changed  bj  the  fact  that  the  holder  of  the  tax-sale 
certificate  did  not  obtain  and  record  his  deed  on  the  day  he  was  legally 
entitled  to  it. 

2.  :  Interest.    The  provision  requiring  fifty  per  cent,  inteest  upon 

a  redemption  from  a  tax  sale,  is  not  unconstitutional.^ 

Error  from  Atchison  district  court. 

Ejectment,  brought  by  Stebbins  against  Eistes  and  four  others,  to 
recover  the  possession  of  lot  12,  in  block  17,  in  old  Atchison.  Sec- 
ond trial  in  the  district  court,  January  17,  1881,  and  judgment  for 
the  plaintiff.     The  defendants  bring  the  case  to  this  court. 

H,  M.  Jackson,  for  plaintiffs  in  error. 

The  tax  purchaser  cannot,  at  his  own  will,  extend  either  the  statute  of 
limitations,  or  the  time  when  it  shall  begin  to  run.  If  he  can  do  so  bj  delay- 
ing to  take  out  his  tax  deed,  he  can  do  so  by  delaying  to  record  his  tax  deed; 
and  he  can  no  more  be  protected  from  or  by  a  voluntory  delay,  than  by  lapse 
of  time  induced  by  his  own  laches,  or  fraud,  or  conduct,  which  would  lull 
the  owner  into  repose.  While  the  statute  makes  the  ''time  of  recording"  the 
initial  day  of  the  limitation,  still  courts  have  not  hesitated  to  say  that  excep- 
tions arise,  when  f  ram  fraud,  laches,  or  other  conduct  of  the  party  in  fault, 
such  party  will  be  barred  of  his  action,  under  the  spirit  of  the  act,  and  the 
evident  intention  of  the  legislature.  Voss  v.  Bachop,  5  Kan.  *59-*69;  Waj 
v.  Cutting,  20  N.  H.  190;  McMahon  v.  McGraw,  26  Wis.  614,  621. 

The  Pennsylvania  statute  of  limitations  barred  the  owner  of  the  fee  incase 
of  sale  for  taxes,  in  five  years  after  the  titne  of  the  «ate,  but  the  supreme 
court  held  that  in  case  of  unseated  lands  the  tax  purchaser  must  take  actual 
possession  in  order  to  start  the  statute;  that  the  statute  did  not  b^n  to 
run  until  such  actual  possession  is  taken;  and  that  until  flvo  yeais 
*316  *thereaf  ter  the  tax  purchaser  was  not  protected, — and  this,  under  a 
statute  equally  as  positive  in  terms  as  our  own.  Wain  y.  Shear- 
man, 8  Serg.  &  H.  357.  So,  when  a  demand  is  necessary  before  action 
brought,  the  claimant  will  not  be  permitted  to  extend  the  statute  of  limita- 
tions by  failing  to  make  demand.  Godman  v.  Rogers,  10  Pick.  Ill,  119;  Ba- 
ker V.  Johnson  Co.,  33  Iowa,  151.  See  also,  Eldiidge  v.  Kuehl,  27  Iowa, 
160;  Hintrager  v.  Hennessy,  46  Iowa,  600. 

The  judgment  is  excessive.  The  court  held  that  the  plaintiff  below  was  en- 
titled to  recover  the  amounts  paid  by  him,  together  with  fifty  per  cent,  per 
annum  thereon,  to  the  date  of  the  deed,  March  20,  1879.  We  hold  tiat 
plaintiff  could  not  of  right  recover  such  per  cent,  beyond  the  time  when  be 
became  entitled  to  take  out  a  tax  deed,  March  18, 1874.  The  legislature  in- 
tended that  such  per  cent,  should  operate  as  an  incentive  to  the  owner  to  re- 
deem, and  did  not  intend  it  as  the  damage  that  the  tax  purchaser  should  re- 
ceive for  the  use  of  his  money,  nor  that  it  should  continue  at  such  per  cent. 

1  Flint  v.  Douglass,  28  Kan.  414:  Belz  v.  Bird,  31  Kan.  145,  1  Paa  Rep.  246.  Tb« 
statute  or  limitations  does  not  begin  to  run  until  tax  deed  recorded.  Gassady  v.  SapiN 
Jowa,)  19  N.  W.  Rep.  909. 


tieyond  the  time  when  the  tax  parcbaser  becune  etittUad  to  k  deed.    Geo.  St. 
1868,  c.  107.  §  117. 

The  statute  providing  that  httj  per  cent,  per  annum  must  be  paid,  in  case 
of  redemption,  upon  all  taxes  paid  from  tbe  date  of  payment  to  the  date  of 
tax  deed,  is  void.  Though  designated  as  interest,  still  the  amount  is  soex- 
cesifive,  and  bo  dispropoi-tionato  to  the  damages  sustained,  that  it  amounts  to 
a  penalty  for  the  failure  to  perforni  a  public  duty,  to-wit,  the  payment  of 
taxes.  Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  22  Kan.  «15:  Silsbee  v.  Stockle, 
7  N.  W.  Bep.  166;  WauwatoM  v.  Gunyon,  2B  Wis.  271,  276;  Cooley,  Tax'n, 
315. 

Mills  d  Wells,  for  defendant  in  error. 

The  judgment  should  be  affirmed,  upon  the  authority  of  Fairbanks  v.  Will-    ■ 
lams,  24  Kan.  *16,  sustaining  the  relief  sought  In  this  case;  and  Corbin  v. 
Young,  24  Kan.  '•^1,  as  to  the  rate  of  Interest  in  such  cases. 

But  the  judgment  la  challenged  upon  a  question  of  the  statute  of  limita- 
tions, which  Is  supposed  to  spring  from  the  facte  found.  Does  the 
*317  statute  commence  to  run  from  the  day  *the  purchaser  is  first  entitled 
to  have  a  deed  issued?-  Or  is  it  from  the  time  the  deed  is  in  fact  is- 
sued and  recorded?  As  to  which  period  of  time  the  statute  shall  commence 
to  run,  the  legislative  will  is  supreme.  That  will,  as  expressed  in  this  state, 
is  not  ambiguous.  Haln  words,  which  have  no  douUe  meaning,  are  used. 
"An  action  for  the  recovery  of  real  property  sold  for  taxes,  within  two  years 
after  the  date  of  the  recording  of  the  tax  deed."     Code,  §  16,  subd.  3. 

No  cases  have  been  cited,  and  we  think  none  can  be  found,  which  hold, 
under  a  statute  like  the  above,  that  the  action  must  be  brought  within  two 
y<-ars  from  the  day  the  clerk  Srat  had  the  right  to  issue  the  deed.  Concein- 
ing  the  cases  cited  by  counsel  for  plaintiffs  in  error,  and  claimed  to  have  a  ■ 
bearing  on  the  law  of  this  cose,  the  statute  of  Fennaylvnnla  limited  the  action 
to  five  years  from  the  day  of  tale;  and  under  this  statute  it  was  held  in  \m 
early  case  that,  as  the  action  of  ejectment  would  not  lie  agninst  a  vacant  or 
unoccupied  tenement,  the  statute  should  be  construed  not  to  commence  to 
run  until  the  premises  were  occupied,  upon  the  principle  that  it  conld  not 
have  been  Intended  to  apply  to  a  condition  of  affairs  that  precluded  the  right 
ot  action.  Wain  v.  Shearman,  8  Serg.  St  B.  357.  Subsequently,  however, 
whi'n  the  right  to  maintHln  ejectment  for  unoccupied  premises  had  been  con- 
ferred by  statute,  it  was  held  that  the  statute  began  to  run  in  favor  of  the 
purchaser  at  the  time  the  sale  was  perfected  by  deed;  he  being  constructively 
in  possession  from  that  time.  Robb  v.  Bowen,  9  Pa.  St.  71;  Sheik  v.  McEl- 
roy,20Pa.8t.a6;  8towartv.Trevor.56P&.8t.385;  Rogers  v.  Johnson,  67  Pa. 
St.  48.  Cooley,  in  his  work  on  Taxation,  (page  378,)  says:  "These  decisions 
have  perhaps  given  effect  to  the  statute  as  near  as  was  possible,  consistent 
with  fundamental  rules  of  right."  The  laws  of  Kansas  provide  that  a  party 
placing  on  record  a  tax  deed  has  the  constructive  possession  of  vacant  land, 
and  authoriie  a  suit  by  the  owner  to  recover  possession,  and  test  the  validity 
of  the  deed.  Comp.  Laws  1879,  c.  107,  §  143.  The  earlier  statute  ot  Iowa 
was  borrowed  from  Pennsylvania.  The  word  "sale"  being  a  broad 
*318  term,  the  question  ♦arose  whethei  i*'  Ki^*'^^  when  the  \and  was  struck 
off  by  the  treasurer  at  the  salt  at  'Wfeetber  it  should  be  construed  to 
mean  when  the  sale  was  completed  kJ^'  ^-  auA  It  was  held  that  the  sole  was 
not  completed  until  the  deed  wa  "   nd  iMOided.    'Eldrtdge  v .  Kuehl,  2a 

Iowa,  160.    In  the  case  of  HinI  A  *  <iBMiea85.  « lo""-  ^0,  it  Is  inter- 

esting to  note  the  langasge  of  11  ^ .  "^g-Yrag ^ ^^^ *^^^°" ^'^  '^  Iowa, 


\m,  supra.     The  court  ssys;    "...-,-,'    »  re*  „ pfl  \ovfa\ does  not  ReiCeaaaiVJy 
determine  when  the  statute  be^lilHvWM^      s SflftepurehaseT.TvOT  4«ft  ^^ 

reasoningonw^ichit^sb««iiSvVA^\1>  f  Si^^^.«l^-    ^^*^^T^4 
case,  page  602,  the  court  usee  tii^^r^   A  l><'*r.      ^«,\attt»oweftaai3  ^Q4e.\K™w» 
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whether  the  statate  begins  to  run  at  the  sdUt  or  when  the  plaintiff's  right  to 
a  deed  culminated.  The  statute  uses  the  word  '  sale/  and  nothing  whatever 
is  said  as  to  the  deed  or  its  execution. "  The  words  quoted  strip  ftom  the  de- 
cision all  force  as  affecting  the  case  at  bar,  if  it  could  be  said  to  be  in  point 
witliout  them.  Its  utterance  seems  to  be  upon  the  principle  that  the  sale  is 
completed  when  the  purchaser's  right  to  a  deed  becomes  perfect. 

The  fifty  per  cent,  is  not  a  penalty,  but  interest  allowed  the  purchaser  to 
induce  parties  to  invest  their  money  at  tax  sales  as  a  means  of  collecting  the 
public  revenue.  The  power  of  the  legislature  to  establish  the  rate  of  interest 
which  shall  be  received  by  the  purchaser  on  the  taxes  by  him  paid,  cannot  be 
questioned.  Cooley,  Tax'n,  34r-38;  Wrimer  v.  Bunbury,  30  Mich.  202,  212; 
Corbin  v.  Young,  24  Kan.  ♦202;  Smith  v.  Smith,  15  Kan.  *295. 

Bbeweb,  J.  Defendant  in  error  commenced  this  suit,  by  petition, 
in  the  Atchison  district  court,  on  the  fourth  day  of  June,  1879,  tore- 
cover  possession  of  lot  12,  block  17,  old  Atchison,  Kansas.  Plaintiffs 
in  error  answered,  denying  title  of  defendant  in  error,  and  pleading 
the  statute  of  limitations  of  fifteen  years,  also  of  five  years,  and  also 

of  two  years.  Beply  filed,  denying  new  matter  of  answer. 
*S19  A  second  trial  in  ejectment  was  bad  January  17, 1881,  *when 
it  was  admitted  that  the  title  in  fee  to  the  property  was  in  the 
defendants  below,  and  that  they  had  been  in  the  continued,  actual,  and 
open  possession  of  such  lot  for  more  than  twenty  years ;  that  plaintiff 
claimed  title  under  a  tax  deed  executed  and  recorded  March  20,  1879, 
upon  a  sale  for  taxes  of  the  year  1870,  made  May  17,  1871,  upon 
which  sale  the  plaintiff  below  became  entitled  to  a  tax  deed  May  17, 
1874,  and  such  tax  deed  and  rights  thereunder  (if  such  deed  had  been 
obtained  and  recorded  at  the  time  at  which  plaintiff  below  became 
entitled  to  such  deed)  would  have  been  barred  under  the  statute  of 
limitations  on  May  18,  1876.  Plaintiffs  in  error  assert  that  the  de- 
fendant in  error  was  barred  as  fully  as  if  the  deed  had  been  executed 
and  recorded  at  the  time  defendant  became  entitled  to  the  same; 
that  defendant  could  not,  at  his  own  will,  extend  the  time  in  which 
to  bring  suit,  by  failing  to  take  out  and  record  a  tax  deed,  which  it 
was  the  duty  of  the  county  officials  to  execute  upon  presentation  of 
the  sale  certificate.  It  is  conceded  that  the  letter  of  the  statute  is 
with  the  defendant  in  error.  That  names  two  years  from  the  "date 
of  the  recording  of  the  tax  deed.''  We  see  nothing  to  justify  the 
courts  in  ingrafting  any  exception.  The  language  is  clear:  it  apphes 
without  difficulty  to  the  facts  of  this  case.  Indeed,  to  make  the  stat- 
ute commence  at  the  date  of  the  deed,  or  at  the  time  the  party  was 
entitled  to  a  deed,  as  counsel  insists,  would  be  more  than  ingrafting 
an  exception;  it  would  be  making  a  new  statute.  It  would  be  as 
proper  to  change  the  number  of  years  as  the  date  of  oommenoement. 
The  authorities  cited  from  Pennsylvania  and  Iowa  do  not  sustain  the 
contention  of  counsel  in  this  case. 

The  statute  of  Pennsylvania  limited  the  action  to  five  years  from 
the  day  of  sale ;  and  under  this  statute  it  was  held  in  an  early  case 
that,  as  the  action  of  ejectment  would  not  lie  against  a  vacant  or  un- 
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occupied  tenement,  the  statute  should  be  construed  not  to  commence 
to  run  until  the  premises  were  occupied^  upon  the  principle  that  it 
could  not  have  been  intended  to  apply  to  a  condition  of  affairs 
*820  that  precluded  the  *rigbt  of  action.  Wain  v.  Shearman,  8 
Serg.  &  B.  357.  Subsequently,  however,  when  the  right  to 
maintain  ejectment  for  unoccupied  premises  had  been  conferred  by 
statute,  it  was  held  that  the  statute  began  to  run  in  favor  of  the  pur- 
chaser at  the  time  the  sale  was  perfected  by  deed ;  he  being  construct- 
ively in  possession  from  that  time.  Bobb  v.  Bowen,  9  Pa.  St.  71 ; 
Sheik  V.  McElroy,  20  Pa.  St.  25 ;  Stewart  v.  Trevor,  56  Pa.  St.  885 ; 
Rogers  v.  Johnson,  67  Pa.  St.  48. 

Mr.  Justice  Cooley,  in  his  work  on  the  Law  of  Taxation,  says: 
^  These  decisions  have  perhaps  given  effect  to  the  statute  as  near  as 
was  possible,  consistent  with  fundamental  rules  of  right."  Cooley, 
Tax'n,  378. 

The  laws  of  Kansas  provide  that  a  party  placing  on  record  a  tax 
deed  has  the  constructive  possession  of  vacant  land,  and  authorize  a 
suit  by  the  owner  to  recover  possession,  and  test  the  validity  of  the 
deed.     Comp.  Laws  1879,  c.  107,  §  143. 

The  earlier  statute  of  Iowa  was  borrowed  from  Pennsylvania.  The 
word  *'sale"  being  a  broad  term,  the  question  arose  whether  it  meant 
when  the  land  was  struck  off  by  the  treasurer  at  the  sale,  or  whether 
it  should  be  construed  to  mean  when  the  sale  was  completed  by  deed ; 
and  it  was  held  that  the  sale  was  not  completed  until  a  deed  was  is- 
sued and  recorded.    Eldridge  v.  Euehl,  27  Iowa,  160. 

In  the  case  of  46  Iowa,  600,  it  is  interesting  to  note  the  language 
of  the  court  referring  to  the  decision  in  27  Iowa,  160.  The  court 
says:  ''This  decision  [27  Iowa]  does  not  necessarily  determine  when 
the  statute  begins  to  ruu  as  to  the  purchaser,  nor  does  the  reasoning 
on  which  it  is  based  include  him.'*  Hintrager  v.  Hennessy,  46  Iowa, 
601.  And  in  the  same  case,  page  602,  the  court  uses  this  language : 
''It  is  unnecessary  to  determine  whether  the  statute  begins  to  run  at 
the  sale,  or  when  the  plaintiff's  right  to  a  deed  culminated.  The  stat- 
ute uses  the  word  *  sale,'  and  nothing  whatever  is  said  as  to  the'deed 
or  its  execution." 

These  cases  went  off  upon  the  questions  of  the  applicability  of  the 
statute  and  the  interpretation  of  a  word.     Where  no  one  was 
*321     in  possession,  ejectment  would  not  lie,  and  a  party  *might  by 
lapse  of  time  be  cut  off  without  his  day  in  court.     Hence  the 
Pennsylvania  courts  properly  held  that  the  statute  did  not  apply  to 
vacant  lands,  for  if  it  did  appl^  \\^  would  be  unconstitutional.    In 
Iowa  the  same  principle  was  re^i['  ^;*ed.    ^^t  here  the  statute  is  ap- 
plicable ;  its  language  is  clea^  ^  R       ^^te  is  precise ;  and,  consttned 
according  to  its  letter,  it  ib  ^  i   ^^   tiotisA..    Hence  ooxxils  l^twN^  uo 
right  to  vary  its  letter.  ^\,flti^ 

The  cases  of  Fairbauis  ^         ^^  «i4  TLan.  *16,  axx^  Oo^'^'^''' 

Young,  24  Kan.  *20J,  dfspo^^    \         ^^i^\w  ^^^*^^^^*  ^^^V^^^b^  '•''^''' 
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eel.  It  is,  however,  insiBteoiy  notwithstanding  those  deeisions,  that  tbe 
statate  giving  fifty  per  cent,  interest  is  unoonstitational.  We  qnote 
from  oounsel's  brief:  "The  statate  providing  that  fifty  per  cent,  per 
annnm  must  be  paid,  in  case  of  redemption,  upon  all  taxes  paid  from 
the  date  of  payment  to  the  date  of  tax  deed,  is  void.  Though  desig- 
nated as  interest^  still  the  amount  is  so  excessive,  and  so  cUispropor- 
tionate  to  the  damages  sustained,  that  it  amounts  to  a  penalty  for 
the  failure  to  perform  a  public  duty,  to-wit,  the  payment  of  taxes." 
We  cannot  concur  in  this  claim.  It  is  simply  interest  which  is 
charged;  it  must  be  large,  to  induce  payment  of  taxes,  and  it  cannot 
be  said  to  be  so  excessive  as  to  be  beyond  the  power  of  the  legislature 
to  impose. 

Nothing  else  appearing  in  the  case,  tbe  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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January  Term,  1881. 

I 

Building :  When  Personalty :  Beplevin.  The  plaintiff  was  the  owner  of 
a  frame  building,  16x20  feet,  and  one  story  in  height,  used  for  countj 
oHices.  Upon  the  removal  of  the  county-seat  to  La  Crosse,  the  plaintiff 
moved  this  building  to  the  new  county-seat  and  placed  it  upon  a  stone 
foundation  on  a  tract  of  land  upon  which  defendant  Stubbs  had  made  a 
homestead  filing.  This  was  done  upon  an  understanding  between  the 
parties  that  the  building  should  be  and  remain  the  property  of  the  county, 
and  that,  upon  procuring  his  patent,  Stubbs  should  convey  to  it  the 
ground  upon  which  the  building  stood.  Stubbs  obtained  a  patent,  but 
then  refused  to  convey.  Hdd,  that  the  building  continued  to  be  per- 
sonalty, and  that  the  commissioners  could  replevy  it;  and  held^  further, 
that  this  right  to  replevy  was  not  destroyed  by  the  fact  that  a  woman 
and  her  sick  family,  unable  to  find  other  quarters,  had  been  permitted 
by  the  commissioners  to  temporarily  occupy  said  building,  and  was  still 
init.1 

Error  from  Bush  district  court. 

Beplevin,  brought  by  tbe  board  of  commissioners  of  Bush  county, 
against  Stubbs  and  two  others,  for  the  possession  of  a  certain  frame 
building.  Trial  by  the  court,  at  the  adjourned  May  term,  1880,  and 
judgment  for  the  defendants.     The  board  brings  the  case  here. 

>  Where  the  pnrcbafler  of  land  went  into  poa8eBsion„snd  erected  a  house,  aod  ato^ 
wards  the  owner  repudiated  tbe  sale,  the  builder  can  maintain  replevin.  Waten  ▼. 
Keuber,  (Neb.)  19  N.  W.  Rep.  687.  Wliere  one's  personal  property  u  attached  to  an- 
other's realty  so  that  it  may  be  easily  detached,  the  question  whether  it  shall  be  per- 
sonal or  real  depends  on  the  agreement  of  parties.  W.  U.  Td.  G6.  w.  Burlington  &  S. 
W.  R.  Co.,  11  Fed.  Rep.  1. 
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Fierce  d  Cline,  for  plaintiff  in  error. 

Starbird  d  McCord  and  S.  W.  Taylor,  for  defendants  in  error. 

Brewbb,  J.  This  was  an  aetion  of  replevin  for  the  possession  oc 
a  frame  building,  one  story  in  height,  18x20  feet  in  size,  and  having 
two  doors  and  four  windows.  The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  and  judgment  rendered  for  the  defendants.  The  fol- 
lowing are  all  of  such  facts  material  to  the  decision  of  the  question 
involved: 

"(2)  That  in  the  year  1876  the  plaintiff  was  the  owner  of  the  building  de- 
scribed in  plaintifTs  petition,  which  said  building  was  then  situate  In  the 

town  of  Kush  Center,  in  Bush  county. 
♦323  ♦"(3)  That  afterwards,  to-wit,  in  the  year  1877,  the  plaintiff,  by  its 
agen«3,  removed  said  building  from  the  town  of  Rush  Center  to  the 
town  of  La  Crosse,  in  said  coimty,  to  which  last-named  place  the  county-seat 
of  the  county  had  Just  prior  thereto  been  removed  from  the  town  of  Rusli 
Center  and  located  at  the  town  of  La  Crosse;  and  at  the  time  of  the  location 
of  the  county-seat  at  the  town  of  La  Crosse,  and  at  the  time  of  the  removal 
of  the  building  to  that  town,  the  plaintiff  was  not  the  owner  of  any  land  within 
or  anywhere  near  sa^d  town;  and  in  fact  the  whole  of  the  town-site  at  that 
time,  and  for  six  months  thereafter,  was  the  public  domain,  and  tlie  title  was 
In  the  United  States  government;  and  it  thereby  became  impracticable  for 
plaintiff  to  purchase  land  upon  which  to  place  said  building. 

**(4)  That  on  or  about  the day  of ,  1877,  the  people  of  the 

town  of  La  Crosse,  through  and  by  the  consent  of  the  defendant  David  C. 
Stubbs,  who  tlien  had  a  homestead  entry  or  filing  upon  the  tract  of  land  upon 
which  the  town-site  of  La  Crosse  was  located,  placed  said  building  in  the  town 
of  La  Crosse  and  upon  the  homestead  of  defendant  David  C.  Stubbs.  And 
the  board  of  county  commissioners  of  Rush  county,  Kansas,  placed  under  the 
building  so  located  and  placed  on  said  land  a  permanent  stone  foundation, 
with  the  understanding  by  and  between  defendant  David  C.  Stubbs  and  the 
b0i'u*d  of  county  commissioners  of  Bush  county  that  the  said  building  should 
be  and  remain  the  property  of  Rush  county;  and  that  the  defendant  David  C. 
Stubbs  should,  on  his  procuring  a  patent  from  the  United  States  of  America, . 
deed  to  Rush  county  the  lot  or  tract  of  land  on  which  said  buUding  and  stone 
foundation  wete  placed;  but  the  agreement  of  Stubbs  was  not  in  writing. 
And  the  lH>ard  of  county  commissioners  of  said  county  used  and  occupied  said 
building  for  their  meetings  and  other  purposes  for  the  county,  from  that  time 
until  the  fifteenth  day  of  February,  1878,  at  which  time  the  county-seat  of 
Kush  county  was,  on  a  canvass  of  the  votes  cast  at  an  election  to  relocate  the 
county-seat  of  Rush  county,  duly  declared  and  proclaimed  at  Walnut  City, 
within  Rush  county.  And  the  board  of  county  commissioners  then  ceased  to 
further  occupy  said  building  or  to  hi)]d  their  meetings  therein. 

"  (5)  That  the  board  of  county  commissioners  then  gave  its  consent  and 
permission  to  the  defendant  Mrs.  J. "Wright,  whose  husband  was  then 
*324     lying  very  sic*,  to  occupy  s^j j  house  ♦temporarily,  until  such  time  as 
she  could  procure  another  K    ige  '^"^  which  to  move  with  her  family 
and  husband,  and,  there  being  no  *v       -  vacant  bouse  suitable  in  the  town  at 
that  time,  the  defendant  Mrs.  J,  vT^ll^*  ^  under  such  permission  ot  the  board 
of  county  commissioners,  moved  ^  ▼  rif(^  A  occupied  said  houae,  logetYiet  w\t\i 
her  husband  and  family,  and  crv   K      ^^    to  occupy  the  same  \mU\  a^ttet  tb^ 
commencement  of  this  action,  trv^Vv.H^  -a^  \  the  ninth  day  of  3\wv^^  lft\^. 

"(6)  That  th*^  defendant  I>av^^l|r1*^^^l:h^  utocuved  from  tY\^  ooV^xxcai«»Jc 
of  the  United  States  a  patewt  irT^i  V^*:   ^i^ut^ .  wna  nn  the a5i  ol 
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1878.  and  neglected  and  refused  to  and  still  neglects  and  refuses  to  deed  to 
Rush  county  the  lot  of  land  upon  which  said  building  was  located  as  aforesaid, 
though  requested  so  to  do  according  to  his  promise  aforesaid. 

"(7)  That,  on  the day  of ,  187—,  the  defendant  David  Beard 

purchased  of  the  defendant  David  C.  Stubbs*  and  procured  his  deed  of  oon- 
veyance  therefor,  the  said  tract  or  lot  of  land  upon  which  said  buiiding  stood 
as  aforesaid,  and  that  said  purchase  of  Beard  was  made  with  a  knowledge  of 
all  the  facts  aforesaid  at  the  time  they  transpired,  but  nothing  was  said  rela- 
tive thereto  at  the  time  of  said  purchase. 

''(8)  That  prior  to  the  commencement  of  this  action  the  plaintiff  demanded 
of  each  and  every  of  the  defendants  the  possession  of  said  building,  which  was 
by  each  of  them  refused,  and  at  the  commencement  of  this  action  was  still  re- 
fused. 

''(9)  That  prior  to  the  conveyance  of  said  tract  of  land  on  which  said  build- 
ing stood,  from  the  defendant  D.  0.  Stubbs  to  the  defendant  David  Beard, 
said  D.  C.  Stubbs  received  from  the  defendant  Mrs.  J.  Wright  rental  money 
for  the  use  and  occupancy  of  said  building;  but  the  same  was  received  by  him 
without  the  authority,  consent,  or  knowledge  of  plaintiff." 

Now,  from  this  statement  it  is  olear  that  this  building  waa  at  one 
time  the  property  of  the  plaintiff,  that  it  never  intended  to  abandon 
the  ownership,  and  that  the  building  conld  be  moved  witbont  de- 
struction. It  was  placed  by  the  plaintiff  upon  land  to  which  de- 
fendant Stubbs  had  an  inchoate  title,  with  the  understanding  that  it 
should  remain  the  property  of  the  plaintiff.  How  did  the  plaintiff 
lose  title?  The  manner  in  which  it  was  annexed  to  the  gronnd  did 
not  prevent  the  intention  of  the  parties  from  remaining  effect- 
*825  ive.  The  build*ing  was,  it  is  true,  on  a  stone  foundation,  but 
it  was  held  there  by  its  own  weight.  That  it  could  be  moved 
without  destruction  is  evident,  not  merely  from  the  description  of  the 
building,  but  also  from  the  fact  that  it  had  been  once  moved. 

The  contract  of  purchase  may  be  laid  out  of  consideration,  for  it 
was  void,  and  was  repudiated  by  the  owner  of  the  realty,  and  it  was 
not  intended  thereby  to  affect  the  ownership  of  the  building. 

The  opinion  in  the  case  of  Central  B.  B.  Co.  v.  Fritz,  20  Kan.  430, 
prepared  by  Mr.  Justice  Yausntikb,  rnna  at  some  length  through  the 
question  of  the  annexation  of  buildings  to  the  realty,  and  the  con- 
clusions reached  seem  decisive  of  this  case.  The  intention  of  the  par- 
ties made  this  building  ppr&onalty,  and  neither  the  manner  of  annex- 
ation nor  any  other  matter  prevented  this  intention  from  being  car- 
ried into  effect.  Demand  was  conceded.  Replevin,  and  not  forcible 
entry  and  detainer,  is  the  remedy  to  recover  personal  property. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  instructions  to  render  judgment  for  the  plaintiff,  in 
accordance  with  the  stipulations  of  the  parties. 

(All  the  justices  concurring.) 
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*826    *Thomas  M.  Pattib  v.  Joseph  G.  Wilson  and  others. 

January  Tenn,  188L 

1.  Pleading:  General  Denial:  Note  and  Mortgage:  Allegation  of  As- 

signment. Where,  in  an  action  on  a  note  and  mortgage  brought  by  one 
not  the  payee  and  mortgagee,  the  petition  alleges  generally  an  assign- 
ment of  the  note  and  mortgage  to  the  plaintiff,  but  does  not  allege  that 
such  assignment  was  in  writing,  gives  no  copy  of  any  instrument  in  writ^ 
ing  transferring  title,  and  does  not  show  any  indorsement  on  the  note  or 
mortgage,  held,  that  a  general  denial  not  under  oath  puts  in  issue  plain- 
tifiTs  right  and  title,  and  that  he  is  not  entitled  to  a  judgment  upon  the 
pleadings. 

2.  iSvidence:  Deolarations.    In  sneh  an  action,  an  issue  was  made  as  to 

the  fact  of  payment  between  the  bolder  of  the  note  and  mortgage  and  a 
defendant  other  than  the  mortgagor.  The  mortgagor  was  a  witness  on 
the  trial,  and  testified  that  there  liad  been  no  payment.  Plaintiff  offered 
evidence  of  the  mortgagor's  declarations  to  the  same  effect.  This  was 
rejected.  Held,  no  material  error;  that  there  being  no  matter  of  induce- 
ment or  estoppel  connected  with  those  declarations,  and  only  a  question 
as  to  the  fact  of  payment,  the  plaintiff  had  no  riglit  to  support  the  wit- 
,  ness'  testimony  by  evidence  that  he  had  made  the  same  statements  out  of 
court. 

8.  Mortgages :  Defenses.  In  such  action,  a  party  was  made  defendant  who, 
with  claim  of  title,  had  been  in  possession  for  many  years,  and  who  had 
made  valuable  and  permanent  improvements,  and  who  also  held  an  ap- 
parently perfect  chain  of  title  from  the  government  down.  Notwith- 
standing the  failure  of  this  record  title,  through  the  invalidity  of  one  of 
the  conveyances  in  it,  such  party  may  make  any  defense,  including  pay- 
ment of  the  mortgage,  which  will  prevent  a  decree  foreclosing  his  rights 
in  the  premises. 

4.  Payment:  Finding.  Where  a  note  and  mortgage  were  executed  in  1858, 
and  due  in  one  year,  and  no  action  is  commenced  thereon  until  1880»  very 
slight  evidence  will  sustain  a  finding  of  payment. 

Error  from  Anderson  district  conrt. 

Action  brought  by  Pattie  against  Wilson  and  four  others,  npon  a 
note  and  mortgage.  Judgment  for  the  defendants,  at  the  September 
term,  1880,  of  the  district  court.     The  plaintiff  brings  the  case  here. 

W.  A.  Johnson  and  H.  L.  Poplin,  for  plaintiff  in  error. 

A.  Bergen  and  L.  K.  Kirk,  for  defendants  in  error. 

*827  *Bbbweb,  J.  This  action  was  begun  in  the  district  court  of 
Anderson  county,  on  the  seventeenth  day  of  May,  1880.  The 
plaintiff's  petition  alleges  that,  on  or  about  the  fifteenth  day  of  July, 
1858,  Joseph  G.  Wilson  executed  his  promissory  note  for  the  sum  of 
$240,  payable  to  Hamilton  G.  Fant,  due  one  year  after  date,  with  40 
per  cent,  per  annum  as  interest  thereon  from  date;  and  that,  at  the 
same  time,  defendants  Joseph  G.  Wilson  and  Sarah  Wilson,  in  order 
to  secure  the  payment  of  the  note,  made  a  mortgage  to  said  Hamil- 
ton G.  Fant,  on  the  8.  W.  }  of  section  81,  township  20,  range  20,  in 


228  XA1V8A8  BEPORTS. 

Anderson  county,  Kansas,  and  promised  and  agreed  in  said  mortgage 
to  pay  a  reasonable  attorney's  fee  in  ease  of  a  foreclosure  thereof; 
that  said  mortgage  is  duly  recorded  in  the  Pawnee  land  district  rec- 
ord office  at  Lawrence,  Kansas;  that  Wilson  and  wife  left  Kansas 
soon  after  executing  the  note  and  mortgage,  and  have  ever  since  been 
beyond  the  limits  of  the  state  of  Kansas ;  that  the  note  is  due  and 
unpaid;  that  in  April,  1880,  Hamilton  Q.  Fant  duly  assigned  the 
note  and  mortgage  to  Thomas  M.  Pattie,  plaintiff;  and  that  ten  per 
cent,  on  the  amount  of  principal  and  interest  is  a  reasonable  attor- 
ney's fee  for  foreclosing  said  mortgage;  and  that  the  defendants 
Reber,  McGarty,  and  W.  B.  King  claim  some  interest  in  the  mort- 
gaged premises,  but  whatever  interest  they,  or  either  of  them,  may 
have,  is  inferior,  subsequent,  and  subject  to  the  lien  of  said  plaintiff; 
and  prays  for  judgment,  and  an  order  of  foreclosure  of  the  mortgage, 
and  a  sale  of  the  mortgaged  premises,  etc. 

The  defendant  W.  R.  King,  in  his  answer,  admits  the  truth  of  all 
the  allegations  of  plaintiff's  petition,  and  alleges  that  he  is  the 
owner  of  the  mortgaged  premises,  and  is  entitled  to  the  surplus  pro- 
ceeds arising  from  the  sale  thereof,  after  satisfying  plaintiff's  claim 
and  costs  of  suit. 

The  defendants  W.  S.  fieber  and  Thomas  McCarty,  in  their  answer 
to  the  plaintiff's  petition,  say : 

'*(!)  That  they  deny  each  and  every  allegation  therein  set  forth,  except 
such  as  are  thereinafter  admitted. 
«328      *''  (2)  That  the  plai  ntiff  is  not  the  real  party  in  interest,  and  Is  not  the 
bona  fide  liolder  and  owner  of  the  note  and  mortgage  set  out  in  plain- 
tiff's petition. 

**(3)  That  the  note  and  mortgage  were  paid  by  Wilson  Shannon  in  1858. 
and  tliat  Shannon  was  the  agent  of  Hamilton  G.  Fant  from  1856  to  1868,  and  as 
such  agent  he  settled  the  note  and  mortgage  with  Joseph  C.  Wilson  by  taking 
a  conveyance  to  himself  of  said  land,  with  the  fuU  knowledge  and  consent  of 
H.  6.  Fant,  which  conveyance  was  duly  made  to  Wilson  Shannon,  and  the 
note  and  mortgage  were  thereby  paid  off  and  released;  and  that  said  note  and 
mortgage  were  paid  prior  to  the  commencement  of  this  suit. 

"(4)  That  Joseph  C.  Wilson  and  wife,  on  the  twenty-sixth  day  of  July, 
1858,  conveyed  the  lands  described  in  plaintiff's  petition  to  Wilson  Shannon, 
who  has  ever  since  been  a  resident  of  the  state  of  Kansas,  and  in  September, 
1866,  Shannon  and  wife  duly  conveyed  the  land  to  James  Beber  by  warranty 
deed;  that  W.  S.  Beber,  as  administrator,  conveyed  the  land  to  L.  M.  Ernest, 
and  L.  M.  Ernest  and  wife  thereafter  conveyed  said  land  to  Thomas  McCartv, 
who  now  owns  said  land,  clear  from  all  incumbrances,  without  the  knowledge 
of  the  claim  of  Fant  or  said  plaintiff;  and  neither  did  any  of  the  owners  of 
said  land  subsequent  to  Joseph  0.  Wilson,  defendant,  have  any  knowledge  or 
notice  of  any  claim  of  H.  G.  Fant  or  the  plaintiff;  that  the  defendant  Mc- 
Oarty  is  in  the  actual  possession  of  the  land,  and  that  all  of  the  said  grantees 
have  been  in  possession  thereof,  and  residents  of  the  state  of  Kansas,  for 
twenty  years  last  past,  and  no  action  has  been  brought  on  the  note  and  mort- 
gage set  out  in  plaintiff^s  petition,  within  Ave  years,  or  fifteen  years  after 
said  right  of  action  (if  any  such  right  of  action  there  was)  ever  accrued. 

'*(5)  That  defendant  William  H.  King  claims  some  interest  in  or  to  said 
land,  under  a  deed  from  Jose^  C.  Wilson  and  wife  to  him,  subsequent  totfa« 
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ileed  under  which  W.  6.  Beber  and  Thomas  MpCarfy  claim  title*  and  asks  to 
quiet  this  title  as  to  King.'* 

The  plaintifF,  in  reply  to  the  answer  of  W.  S.  Beber  and  Thomas 
McGarty,  denies  all  new  matter  stated  therein,  and  this  reply  is  ver* 
ified  by  the  affidavit  of  plaintiff.  William  B.  King  replies  to  the  an- 
swer of  defendants  W.  S.  Beber  and  Thomas  McCarty,  and  denies 

that  Joseph  G.  Wilson  and  wife  ever  made  a  deed  of  the  land 
^329     to  Wilson  Shannon  on  the  twenty-sixth  *day  of  July,  1858,  or 

at  any  other  time;  and  that  Wilson  Shannon  never  was  the 
owner  of  said  land;  and  that  William  B.  King  is  the  owner  thereof 
in  fee*Bimple;  and  that  the  pretended  conveyance  to  the  parties 
named  in  their  answer  is  and  was  void.  This  reply  is  sworn  to  by 
the  attorney  for  King.  Defendants  W.  S,  Beber  and  Thomas  Mc- 
carty file  a  reply  to  the  answer  of  William  B.  King,  and  deny  gen- 
erally all  the  matters  therein  stated  without  verification.  These  are 
substantially  the  issues  joined  between  the  parties.  Joseph  C.  Wil- 
son andi  Sarah  Wilson  were  duly  notified  of  the  filing  of  the  petition, 
and  the  pending  of  the  suit,  by  publication,  and  made  default.  The 
trial  resulted  in  a  judgment  in  favor  of  defendants,  and  plaintiff  al- 
leges error.  The  case  was  tried  by  a  jury,  which  returned  answers 
to  special  questions  submitted,  and  upon  those  answers  the  judgment 
was  rendered. 

The  only  controversy  in  this  case  is  of  course  between  plaintiff  and 
the  defendants  Beber  and  McCarty.  King  and  his  relations  to  the 
case  may  be  ignored.  His  quitclaim  deed,  obtained  in  1880,  signi- 
fies nothing.  It  might  have  been  of  value  if  the  judgment  had  been 
in  favor  of  the  plaintiff.  As  it  is,  it  is  nothing.  We  proceed,  there- 
fore, to  the  question  of  errors  as  between  plaintiff  and  defendants 
Beber  and  McCarty*  And,  first,  plaintiff  insists  that  upon  the  plead- 
ings he  was  entitled  to  judgment,  and  that  the  court  erred  in  refus- 
ing his  application  therefor.  Clearly,  the  ruling  of  the  court  was 
right.  Without  noticing  any  other  matter,  it  is  sufficient  to  say  that 
the  title  of  plaintiff  to  the  note  and  mortgage  was  distinctly  put  in 
issue.  The  plaintiff  claimed  as  assignee.  No  written  assignment 
was  shown.  The  defendants  denied  generally  and  denied  specific- 
ally plaintiff's  interest  and  title.  It  is  true,  the  answer  was  not  ver- 
ified, but  only  certain  allegations  are  admitted  by  a  failure  to  answer 
under  oath.  Among  them  are  '^allegations  of  the  execution  of  writ- 
ten instruments,  and  indorsements  thereon."  Code,  §  108.  The  ex- 
ecution of  the  note  and  mortgage  may  be  considered  as  admitted; 

but  an  assignment  of  the  claim,  not  alleged  to  have  been  in 
*3d0     writing,  is  not  admitted.     A  parol  assignment  would  *have 

sustained  the  allegation  in  the  petition,  and  a  parol  assign- 
ment is  not  admitted  by  a  failure  to  verify  a  denial.  .  Washington  v. 
Hobart,  17  Kan.  375. 

Again,  error  is  alleged  in  rejecting  evidence  offered  of  declarations 
made  by  the  mortgagor.     These  declarations  were  not  mado  under 
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such  oircumstances  as  to  work  an  estoppel,  or  to  have  been  the  in- 
ducement to  plaintiff's  purchase,  but  were  offered  simply  as  evidence 
of  the  fact  that  the  note  and  mortgage  were  not  paid.  Without  stop- 
ping to  inquire  whether  there  was  any  error  in  rejecting  this  testi- 
mony,  it  does  not  appear  that  the  error,  if  any,  worked  any  prejudice 
to  the  material  rights  of  plaintiff ;  for  the  mortgagor  was  himself  a 
witness,  and  testified  that  they  had  not  been  paid.  He  detailed  the 
whole  transaction  as  he  understood  it.  Now,  plaintiff's  case  would 
not  have  been  strengthened  by  proof  that  Wilson  had  stated  out  of 
court  just  what  he  testified  to  in  court.  If  Wilson  had  been  dead,  or 
if  his  testimony  was  not  obtainable  on  the  trial,  then  the  question 
might  fairly  arise  whether  there  was  not  material  error  in  rejecting 
evidence  of  his  declarations. 

We  pass  now  to  the  really  important  questions  in  the  case,  which 
are  whether  Beber  and  McCarty  were  in  a  condition  to  raise  the  ques- 
tion of  payment;  and,  if  so,  whether  there  was  evidence  safficient  to 
sustain  the  jury's  finding  of  payment.     Upon  these  questions,  these 
facts  should  be  noticed :    The  mortgage  was  given  July  15, 1858,  and 
was  for  the  purchase  of  a  land-warrant  with  which  the  land  was  en- 
tered.    In  April,  1880,  nearly  twenty -tWo  years  thereafter,  the  payee 
and  mortgagee  made  an  assignment  to  plaintiff ;  the  note  and  mort- 
gage having  themselves  disappeared  during  those  years.     The  mort- 
gagee was  a  banker  in  Washington,  D.  G.     The  papers  were  at  first  in 
the  hands  of  a  cousin  living  in  Kansas ;  but,  the  latter  leaving  to  go 
into  the  Confederate  service  in  1861,  they  were  passed  to  Gov.  Wil- 
son Shannon,  who  acted  for  a  series  of  years  as  the  agent  and  attor- 
ney of  the  mortgagee,  and  were  probably  destroyed  at  the  time  of  the 
Quantrell  raid  upon  Lawrence.     A  deed  in  proper  form,  of 
*331     date  July  26,  *1858,  from  the  mortgagor  and  wife  to  Wilson 
Shannon,  was  in  evidence,  and  defendants'  record  title  was 
founded  upon  this  deed  and  a  conveyance  from  Shannon.    In  reference 
to  the  deed,  these  seem  to  have  been  the  facta :     There  was  some  talk 
of  occupying  this  land  for  a  town-site;  and,  immediately  after  tbe 
land  was  entered,  one  Dr.  Bowen  made  an  arrangement  for  its  pur- 
chase.    He  paid  $600  down,  and  was  to  have  title  when  he  paid  off 
tbe  note  and  mortgage.     A  deed  was  prepared  and  executed  by  the 
mortgagor,  complete  in  every  respect  except  the  name  of  the  grantee. 
This  was  to  be  filled  in  with  the  name  of  Dr.  Bowen,  or  that  of  tbe 
town  company,  as  the  doctor  should  determine,  and  should  be  so  filled 
in  and  delivered  when  the  doctor  paid  off  the  note  and  mortgage. 
The  land  was  not  taken  for  a  town-site,  the  doctor  did  not  pay  off  the 
mortgage,  and  Gov.  Shannon,  coming  down  to  foreclose  the  note  and 
mortgage,  in  some  way  got  possession  of  the  deed,  had  his  own  name 
filled  in  as  grantee,  and,  instead  of  foreclosure  and  sale,  thus  at- 
tempted to  collect  the  debt.     The  defendants  had  beeen  in  possession 
for  years,  and  had  made  valuable  improvements. 

Now,  the  argument  of  plaintiff  is  that,  tbe  mortgagor  having  been 
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a  noti-resident  ol  the  state  einoe  I860,  the  note  and  mortgage  were 
not  barred  by  the  staiate  of  limitations,  and  that,  as  the  deed  to 
Shannon  was  void  and  passed  no  title,  defendants  were  not  .in  any 
position  to  question  the  present  validity  of  the  note  and  mortgage,  or 
a  decree  in  favor  of  plaintiff.  But  this  is  as  broad  as  it  is  long.  If 
they  have  no  rights  in  this  land,  they  should  not  have  been  made 
parties.  So  long  as  plaintiff  has  made  them  parties,  if  they  have  any 
rights  in  the  land,  they  may  defend  them  against  every  opponent.  Mere 
possession  becomes  the  basis  of  title ;  and  a  party  having  that  pos- 
session may  defend  it  as  against  any  one  who  seeks  to  establish  a 
right  which,  if  enforced,  will  destroy  that  possession.  If  these  de- 
fendants had  not  been  made  parties,  plaintiff  could  have  obtained  a 

decree  of  foreclosure  and  sale  against  the  mortgagor;  and  then, 
*d82    receiving  a  deed  in  such  foreclosure  proceed*ings,  could  have 

litigated  in  an  action  of  ejectment  their  rights  in  the  premises. 
By  making  them  parties  in  this  action,  he  simply  anticipates,  but  he 
deprives  them  of  no  rights.  Every  defense  which  they  could  inter- 
pose if  sued  in  ejectment  they  6an  interpose  now.  In  short,  no  mere 
time  or  form  destroys  rights.  Plaintiff,  by  making  these  parties  de- 
fendants, invites  them  to  defend,  and  in  that  defense  they  may  avail 
themselves  of  every  objection  to  plaintiff's  claim ;  so  that,  though  their 
record  title  may  fail  by  reason  of  the  invalidity  of  the  deed  to  Shan- 
non, yet  tbey  may  defend  because  of  the  rights  acquired  by  long- 
continued  possession.  Mere  possession,  if  not  title,  is  the  basis  of 
title.  Defendants  held  possession,  with  claim  of  title.  Such  pos- 
session will  with  years  perfect  title.  The  holder  of  it  may  make  full 
defense.     Bradley  v.  Parkhurst,  20  Kan.  462. 

Was  there  evidence  to  sustain  the  finding  of  payment  ?  In  refer- 
ence to  this  it  may  be  said  that  very  slight  evidence  will  sustain  such 
a  finding  as  to  a  debt  twenty-two  years  old.  The  very  inaction  of  the 
holder  of  the  claim  during  these  years  is  strong  evidence  of  payment. 
No  individual,  much  less  a  banker,  permits  a  debt  secured  by  mort- 
gage to  go  a  score  of  years  undischarged  and  uncollected.  And  there 
was  evidence  of  payment,  beyond  the  mere  lapse  of  time.  One  wit- 
ness testified  that  on  looking  over  the  list  of  Kansas  notes  and  mort- 
gages held  by  Fant,  and  kept  by  the  latter,  he  saw  this  marked  as 
settled,  and  that  Fant  told  him  it  had  been  settled  by  Gov.  Shannon. 
The  latter  was  the  agent  and  attorney  of  Fant  during  those  years. 
He  received  an  apparent  title  at  least,  and  then  sold  the  land  and 
executed  a  conveyance.  His  action  remained  unchallenged  for  nearly 
a  score  of  years.  Neither  mortgagor  nor  mortgagee  questioned.  The 
principal  did  not  call  the  agexxi  ^o  account.  Not  until  Gov.  Shannon 
died  is  any  attack  made  upo^  .  ^  transaction.  Then  the  mortgagor 
is  visited  in  Illinois,  and  a  n^  ^    i^im  deed  obtained,  for  which  three 

dollars  are 


883 


paid.  Av:"  it^Vl^tnent  is  obtained  from  t\ie>  mort- 
gagee, and  foreclosa^^  ft0^^^\xi®^^®*'  Nc^»  ^^^^i  ^^^^^  *^^^' 
oumstauees,  it  cani^J^  \    C^^  ^d  l^«^*^  *^®^®  ^*®  tvo\Jc^^^% '^'^^ 
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which  to  rest  the  finding  of  payment.  We  think  there  was  abun- 
dance. 

There  being  no  other  questions  in  the  case,  the  jadgment  will  be 
affirmed. 

(All  the  justices  concurring.) 


8.  E.  Ferguson  v.  Bake  of  Kansas  Gitt. 

« 

a 

January  Term,  1881. 

AotiLons:  Another  Pending:  Ijaches.  Plaintiff  in  error  sued  defendant 
in  error,  in  the  district  court  of  Wyandotte  county,  for  the  reooveiy  of 
4M^3.46,  balance  on  account  of  a  deposit  in  defendant's  bank,  in  Kansas 
City,  Missouri.  The  defendant,  answering,  admitted  the  deposit  in  the 
name  of  the  plaintiff,  offering  to  bring  the  amount  into  court,  and  set- 
ting up,  further,  that  the  said  sum  had  l>een  attached  in  its  hands  as  the 
credit  of  A.  M.  Ferguson,  the  husband  of  plaintiff,  in  an  attachment  suit 
in  the  circuit  court  of  Jackson  county,  Missouri,  a  court  of  competent 
jurisdiction,  by  Homer  N.  Hibbard,  against  said  A.  M.  Ferguson,  a  non- 
resident of  the  state  of  Missouri,  which  said  action  was  still  pending  and 
undetermined;  that  the  deposit  was  made  by  the  husband  in  the  name  of 
the  wife;  and  that  the  charge  in  the  attachment  proceedings  was  both  non- 
residence  and  a  fraudulent  concealment  and  disposition  of  his  property. 
Held^  that  there  being  no  showing  of  collusion  between  the  defendant 
and  said  Hibbard,  or  any  delay  in  the  attachment  proceedings,  it  was 
not  error  to  delay  the  suit  for  such  reasonable  time  as  would  enable  the 
parties  to  finally  dispose  of  the  attachment  proceedings* 

Error  from  Wyandotte  district  court. 

Action  brought  by  Ferguson  against  the  Bank  of  Kansas  City  to 
recover  $403.46.  Trial  and  judgment  for  the  defendant  at  the  De- 
cember term,  1880,  of  the  district  court.  The  plaintiff  brings  the 
case  here. 

Gates  d  Keplinger,  for  plaintiff  in  error. 

Holmes^  Dean  dt  Ward,  for  defendant  in  error, 

*d34  *Brewer,  J.  The  plaintiff  in  error  commenced  suit  by  at- 
tachment against  the  defendant  in  error,  May  17, 1880,  in  the 
district  court  of  Wyandotte  county,  and  in  her  petition  seeks  to  re- 
cover the  sum  of  (403. 46,  this  being  the  balance  of  a  deposit  made 
in  her  name  with  defendant.  The  answer  of  the  defendant  is  in 
words  and  figures  the  following,  (court  and  title  omitted :}  * 

''(1)  And  now  comes  the  defendant  in  the  above-entitled  cause,  and  for  iU 
answer  to  said  plaintiff^s  petition  filed  therein,  denies  each  and  every  aiiega- 
tion  therein  contained,  save  and  excepting  what  is  hereinafter  admitted. 

"(2)  This  defendant,  for  its  further  answer  to  said  petition,  and  by  way  of 
cross-bill  in  support  of  its  request  for  equitable  relief  as  hereinafter  prayed 
for,  states  that,  at  the  times  hereinafter  stated,  this  defendant  was  and  still 


is  a  banking  coiporatlon,  duly  created  under  tbe  laws  of  the  state  of  Missouri, 
and  was  taid  Is  doing  buBinesB  as  a  bank  at  Kansas  Cit^,  Misaoari,  and  that, 
during  said  time,  it  had  and  stilt  baa  an  office  for  tbe  transaction  of  baslneM 
»t  the  stoek-yai'ds  in  Kanaas  City,  Kansas,  in  said  Wyandotte  county.  That 
on  the  seventh  daj  of  May,  1879i  A.  M.  Ferguson,  tbe  husband  of  this  plain- 
tiff, deposited  in  defeadant's  bank,  in  bis  wHo's  name,  the  sum  of  $5,012.60. 
That  afterwards  nnd  prior  to  October  4,  1879,  all  of  said  money  was  with- 
drawn from  defendant's  t>aak,  exceptisf;  the  sum  of  t403.46,  which  stili  re- 
mains with  this  defendant,  and  upon  its  boohs  stands  to  tbo  credit  of  this 
plaintiff,  S.  £.  Ferguson.  That,  upon  the  last  said  date,  Homer  N.  Hitibard 
began  in  the  circuit  court  of  Jackson  county,  at  Kansas  Uity,  Missouri, asuit 
by  attachment  against  the  husband  of  this  plaintiff,  wherein  said  Hibbard 
seeks  to  recover  a  judgment  against  the  eaid  plaintiff's  husband,  fn  the  sum 
of  SI, 350.  and  costs,  alleged  to  be  doe  to  him  from  tbe  bosband  of  the  plain- 
tiff upon  a  certain  promissory  note,  the  payment  of  which  be  alleges  baa  not 
lieen  made,  and  upon  which  there  is  due  to  him,  the  said  Hibbard,  from  plain- 
tiff's busband,  said  sum  of  81,S50,  and  costs;  and  upon  the  same  day  tbe  said 
Hibbard  caused  to  be  issued  out  of  said  circuit  court  a  writ  of  garnishment 
in  aid  of  said  attachment,  which  was  served  upon  this  defendant,  and  by  which 

itwasnotlfled  to  hold  for  said  Hibhard  the  sum  of  •1.332.91.  with  in- 
*38fi      terest  *and  costs  of  suit;  and  it  was  further  notified  to  be  and  appear 

before  tbe  said  circuit  court  upon  tbe  ilrst  day  of  the  next  term  thereof,  .  - 
it  being  the  twelfth  day  of  AprU,  1880,  then  and  there  to  answer  such  allega- 
tions and  interrogatories  as  might  be  exhibited  by  the  said  Hibbard.  That 
said  attachment  issued  out  of  said  court  upon  the  grounds  that  the  said  plain- 
tiff's husband  was  a  non-resident  of  the  stale  of  Missoun;  and,  saoond,  that 
he  fraudulently  concealed,  removed,  or  disposed  of  his  property  or  effects,  to 
defraud  his  cieditoi-s;  and,  third,  that  be  fraudulently  conveyed  or  assigned 
Ills  property  or  effects  so  as  to  binder  or  delay  his  creditors.  That  the  statutes 
of  Missouri  authorize  an  attachment  of  tbe  property  of  every  defendant,  if  any 
of  the  alleged  grounds  of  attachment  are  sworn  to  and  a  bond  with  good  se- 
curity for  double  the  amount  of  the  debt  sued  for,  to  be  approved  by  the  clerk 
of  stiid  court,  is  given.  Tlmt  In  said  cause  such  affidavit,  alleging  Che  three 
causes  aforesaid  for  attucbment,  was  made,  and  a  bond  as  aforesaid  given  and 
approved.  That  said  court,  under  the  constitutiou  and  laws  of  said  state,  has 
jurisdiction  of  the  subject-matter  of  said  cause.  That  upon  the  same  day, 
to-wit,  October  4,  1879,  this  defendant  was  notified  by  the  attorney  of  s^d 
Hibbard  that  all  moneys  standing  upon  tbe  books  of  defendant  bai^  to  the 
credit  of  tbe  plaintiff  herein,  6.  £.  Ferguson,  belonged  to  her  husband,  and 
were  placed  in  her  name  to  defraud  the  husliand'a  creditors,  and  especially 
tbe  said  Hibbard,  and  that,  if  tbe  same  were  paid  to  her,  the  said  Hibbaid 
would  hold  this  defendant  liable  therefor,  under  and  by  virtue  of  the  garnlsb- 
ment  proceedings  aforesaid,  and  that  afterwards,  on  or  about  the  twentieth 
dny  of  October,  1879,  a  similar  notice  in  writing  was  served  upon  this  defend- 
ant. That  afterwards  the  said  S.  E.  Ferguson,  the  plaintiff  herein,  made  de- 
mand upon  the  defendant  fpr  said  sum  of  money,  ((403. 46,)  claiming  the  same 
to  be  her  property,  and  not  that  of  her  husband ;  and  this  defendant,  refualiig 
'  to  pay  the  sume  to  her  unless  indpimtiift^  or  protected  against  the  claiinaOT 
said  Hibbard  thereto  by  virtue  /vTrCie  attachment  and  garnishment  proceea- 

ings  aforesaid,  and  she  refusini,™  ^^^  do.etie^d.ontbe iMj  f--.~ 

18—,  institute  suit  flgainst  th?  ftO  *?  ^artA  w»  tbe  drcutt  ««Ht  o\^'*^^ 
county,  aforesiiid,  at  Kansas  rT*^  110*^^*1.  the  saii  Aprtt  teTm.  tbevew^^^^^. 
iit  said  April  term  ot  said  CQ,,^k      Al>*Vii\toBl4  pTOVoandeA  ^«e.»^  \.Ki.&,  m.4. 

tories  to  the  defenrtj*  WW.     1    **  -.aXvee.  aa™™'*'^*^  ^^^  D.'i.Qt«rrt-»\*SM«' 

cause,  the  said  A.  M.  Far^    |^\  ^0^^!?^  «2^V,b  fte  ftet^T.^^-^ 


234  KANSAS  BEPORIS. 

m 

name  of  his  wife,  or  anj  other  person*  any  money,  and,  if  so,  it  was  required 
to  state  when  and  how  much  he  so  deposited,  and  in  whose  name;  and  thai 
afterwards,  aooording  to  the  practice  of  said  court  and  the  laws  of  said  state 
of  Missouri,  this  defendant,  as  such  garnishee,  did,  upon  oath,  on  the  twenty- 
third  day  of  April,  1880,  answer  and  state  the  facta  of  such  deposit  by  this 
plaintiff's  husband  as  hereinbefore  stated  to  be  the  case;  and  at  the  same  term 
of  said  court,  in  answer  to  the  said  petition  of  this  plaintiff  i^ainst  the  de- 
fendant, did  allege  and  show  that  the  money  sued  for  by  her  was  claimed  by 
the  said  Hibbard,  under  his  said  proceedings,  by  attachment  and  garnishment; 
and  at  the  same  term  of  said  court  the  defendant  made  an  application  to  said 
court,  showing  that  it  claimed  no  interest  in  or  title  to  said  sum  of  $403.46, 
and  that  it  be  permitted  to  pay  the  same  into  said  court,  and  that  the  court 
order  the  said  Hibbard  and  A.  M.  Ferguson  and  wife  to  interplead  for  said 
sum,  and  this  defendant  be  discharged,  with  its  fees  and  costs;  but,  befbre 
any  action  was  taken  by  said  court  upon  said  application,  this  plaintiff  dis- 
missed her  said  suit  in  said  court  against  this  defendant,  and  began  the  pres- 
ent action  by  attaching  defendant's  property  in  this  court. 

"This  defendant  further  states  that  said  suit  by  the  said  Hibbard  is  still 
pending  in  said  circuit  court,  and  the  said  Hibbard,  by  virtue  thereof,  is  mak- 
ing claim  to  said  sum  of  $403.46,  upon  the  grounds  and  through  the  proceed- 
ings aforesaid;  that  this  defendant  makes  no  claim  whatever  to  said  sum,  but 
desires  merely  to  l>e  protected  against  the  double  claims  made  against  the  sum 
as  aforesaid,  and  that,  if  the  same  be  paid  to  one  of  said  claimants,  it  be  pro- 
tected against  liability  on  account  of  the  other;  that  the  said  A.  M.  Ferguson 
and  S.  F.  Ferguson  reside  at  present  at  Fredonia,  Wilson  county,  Kansas; 
that  the  said  Hibbard  resides  in  the  state  of  Illinois,  but  is  willing,  and  so  he 
declares,  to  interplead  for  said  fund  in  this  court,  and  to  submit  himself  to 
its  jurisdiction  herein,  provided  he  is  allowed  to  prosecute  to  judgment  bis 
action  begun  as  aforesaid  in  said  circuit  court  for  Jackson  county,  Missouri, 
for  the  r^eason  that  the  statute  of  limitations  for  the  state  of  Kansas  would 

bar  his  claim  on  said  note,  and  the  said  statute  of  Missouri  will  not, — 
*887      the  lim*ltation  in  said  state  being  upon  all  contracts  in  writing  ten 

years,  and  the  notes  upon  which  said  Hibbard  brought  said  suit  hav- 
ing become  due  April  17,  1874. 

^*  Wherefore  this  defendant  prays  that  the  court  order  and  decree  that  the 
said  A.  M.  Ferguson  be  summoned  as  a  party  to  this  action,  and  that  the  said 
Hibbard  be  allowed  to  enter  his  appearance  herein  upon  the  terms  aforesaid; 
that  this  defendant  be  permitted  to  pay  said  sum  of  $408.46  into  court,  and 
that  the  said  Hibbard  and  the  said  S.  £.  Ferguson  and  A.  M.  Ferguson  be  re- 
quired to  interplead  for  said  fund;  that  this  defendant  be  allowed  his  attor- 
ney's fees  and  costs  in  this  action;  that  this  action  be  stayed  until  the  said 
Hibbard  obtain  judgment,  or  until  his  case  is  prosecuted  to  final  judgment  in 
said  circuit  court  in  Jackson  county,  Missouri;  that  the  court  oixler  and  de- 
cree that  the  defendant,  upon  the  paymeht  of  said  sum  into  court,  be  released 
from  all  further  liability  to  either  of  said  Fergusons  or  the  said  Hibbard;  and 
tliat  such  other  and  further  relief  be  granted  to  this  defendant  as  it  may  upon 
the  pleadings  and  proofs  be  entitled  to. " 

To  this  answer,  which  was  duly  verified  by  the  defendant  bank,  the 
plaintiff  filed  a  general  demurrer,  which  the  court  overruled.  The 
question  now  is  whether  in  overruling  the  demurrer  the  oourt  below 
erred. 

The  ruling  was  correct,  and  must  be  affirmed.  A  general  state- 
ment shows  manifest  justice  in  the  claim  of  the  defendant.  It  has 
received  and  holds  money  which  it  owes  to  some  one,  and  is  ready 
to  pay  to  the  party  entitled  thereto.     One  party  claiming  a  right  to 
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this  money  has  brought  soit  therefor.  To  that  snit  it  has  answered, 
stating  the  faots.  Another  claimant  commences  snit.  To  this  it  an- 
swers, setting  op  the  former  action,  disclaiming  any  right  to  the 
money,  asking  leave  to  pay  it  into  conrt,  and  that  the  two  claimants 
be  compelled  to  litigate  between  themselves  their  respective  claims ; 
or,  if  not,  that  this  suit  be  stayed  till  its  liability  to  the  other  claim- 
ant be  determined.  A  claim  so  fair  and  just  ought  not  to  be  denied, 
unless  there  be  some  clear  legal  reason  compelling  a  denial.  None 
such  appears.  It  is  insisted  that  upon  the  full  statement  of  facts  no 
case  is  presented  which  justifies  any  proceeding  of  interplea;  that 

the  defendant  cannot  be  held  liable  in  the  first  action;  and 
*338     that  this  plaintiff  should  not  be  ^delayed  in  her  rights  by  rea« 

son  of  the  pendency  of  the  former  action. 
The  defendant  is  a  corporation  organized  under  the  laws  of  the 
state  of  Missouri,  and  having  its  principal  place  of  business  in  that 
state.  The  prior  action  was  commenced  and  is  pending  in  the  courts 
of  that  state,  and  over  that  action  and  the  person  of  plaintiff  therein 
the  courts  of  this  state  have  no  control.  Whether  that  plaintiff  can 
maintain  his  action  in  its  present  form,  or,  by  mistake  in  the  form  of 
Action,  must  fail,  is  a  matter  to  be  finally  adjudged  by  the  courts  of 
Missouri.  Even  if  it  be  conceded  that  such  an  action  cannot  be 
maintained  in  this  state,  it  by  no  means  follows  that  it  will  fail  in  Mis- 
souri. Nay,  more ;  though  such  action  be  one  hitherto  not  recognized 
or  approved  in  that  state,  there  is  no  absolute  certainty  that  a  dif- 
ferent ruling  may  not  now  be  made,  and  the  action  sustained.  The 
defendant  is  in  that  state,  the  fund  is  there,  and  there  can  be  no  escape 
from  the  final  decision  of  the  courts  of  Missouri.  If  it  should  be  in 
favor  of  that  plaintiff,  it  would  be  with  ill  grace,  and  no  compensa- 
tion to  the  defendant,  for  the  courts  of  this  state  to  say  that  such 
decision  is  erroneous  and  ought  not  to  have  been  made.  Comity  be- 
tween states  and  justice  to  litigants  require  that  the  courts  of  one 
state  should,  so  far  as  is  consistent  with  protection  to  the  rights  of 
her  citizens,  delay  proceedings  until  the  termination  of  a  prior  ac- 
tion in  a  sister  state  conc^ruing  the  same  fund.  And  the  same  effect 
is  required  by  the  federal  constitution  to  be  given  to  the  final  judg- 
meut  of  the  courts  of  that  state  as  would  be  given  to  a  judgment  in 
one  of  our  own  courts.  There  is  no  intimation  of  collusion  between 
the  defendant  and  the  plaintiff  in  that  action,  nor  of  any  unnecessary 
delay  in  the  proceedings  therein. 

Further,  it  is  not  clear  that  Hibbard  cannot  maintain  such  an  ac- 
tion in  this  state,  if  the  facts  are  as  charged.  If  Ferguson  deposited 
his  own  money  in  his  wife's  name,  and  did  it  simply  to  defraud  cred- 
itors, why  may  it  not  be  attached  by  those  creditors  ?    If  she  brought 

an  action  to  recover  it,  the  bank  might  set  off  a  debt  due  from 
^889     him  to  the  bank.     So  it  *has  been  decided  in  this  court. 

Citizens'  Bank  v.  Bowen,  21  Ean.  *854.     Yet  such  an  action 
is  no  more  a  legal  action  than  a  suit  in  attachment.     See,  also,  Pat- 
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ton  y.  Gates,  67  111.  164.  Counsel  argue  that  a  mere  attaching  cred 
itor  cannot  maintain  an  action  to  set  aside  a  fraudulent  assignment, 
and  cite  Tennent  v.  Battey,  18  Kan.  824.  Such  was  the  decision  in 
that  case,  and  we  have  no  disposition  to  recede  from  it.  But  the  right 
to  seize  property  prior  to  judgment,  and  the  right  to  protect  the  pos- 
session of  the  property  seized  pending  the  litigation,  was  recognized 
in  the  opinion  in  that  ease. «  Does  not  the  garnishment  of  an  alleged 
debtor  stand  in  the  same  position  as  a  seizure  of  property? 

But,  as  before  seated,  it  is  not  necessary  to  decide  what  might  be 
recognized  by  our  courts.  It  is  enough  that  proceedings  have  been 
commenced  in  the  courts  of  Missouri  to  subject  that  debt  or  fund  to 
the  payment  of  a  creditor  of  the  party  making  that  deposit ;  that  socb 
proceeding  is  pending  in  a  court  of  competent  jurisdiction;  that  no 
collusion  or  delay  is  shown ;  and  that  to  permit  this  suit  to  proceed  to 
present  judgment  and  execution  is  to  expose  an  innocent  party  to  a 
double  liability.  This  we  think  should  not  be  done.  The  ruling  of 
the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


*840  *Mi8souBi,  K.  k  T.  Bt.  Go.  v.  Amob  Notbb. 

January  Term,  1881. 

1.  Public  Lands:  Railroads:  Title  to  Lands,  when  Fixed.    Under  the 

act  of  congress  of  July  26,  1866,  granting  lands  to  the  state  of  Kansas  to 
aid  in  the  construction  of  the  Southern  Branch  of  the  Union  Pacific  Kail- 
way  and  telegraph,  from  Port  Riley,  Kansas,  to  Port  Smith,  AriLansas, 
when  the  line  of  the  railroad  was  ddlnitely  located,  the  title  of  the  nil- 
way  company  to  the  odd  sections  within  the  ten-mile  limit  became  ipio 
facto  fixed  and  absolute.  With  respect  to  the  land  in  the  indemnity  ter- 
ritory, commonly  called  'Uieu  lands,"  the  right  of  the  company  wasonlj 
a  float,  and  attached  to  no  specific  tracts  until  the  selection  was  actually 
made  in  the  manner  prescribed  by  the  act. 

2.  :  Homestead  Title,  Paramount.  Where  N.,  having  the  qualifica- 
tions therefor,  made  a  homestead  entry  for  eighty  acres  of  public  land,  and 
within  the  indemnity  territory  from  which  the  deficiency  in  the  ten-mile 
limit  was  to  be  supplied  to  the  railway  company,  under  the  act  of  July 
26, 1866.  prior  to  any  withdrawal  of  the  lands  from  market  or  entry,  and 
before  such  tract  bad  been  selected  to  help  satisfy  any  deficiency,  and 
afterwards  and  while  N.  was  in  possession  of  the  land  under  such  entry, 
and  after  he  had  complied  with  all  the  proyisions  of  the  homestead  act, 
the  secretary  of  the  interior  selected  the  tract  to  supply  a  deficiency  io  the 
odd  sections  of  land  in  the  ten-mile  limit,  and  the  railway  company,  upoo 
such  selection,  obtained  a  patent  from  the  United  States  therefor,  held^ 
that  the  selection  and  the  issuance  of  the  patent  were  without  authority 
of  the  statute,  as  N.  had,  under  his  homestead  entry  and  compliance  with 
the  provisions  of  the  homestead  law,  the  paramount  right  to  the  land. 
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-  Error  from  Chase  district  court. 
Action  by  Noyes  against  the  Missouri,  Kansas  &  Texas  Railway 
Company  to  quiet  bis  title  to  certain  land  in  Chase  county.     The  pe- 
tition, omitting  court  and  parties,  is  as  follows: 

'*(!)  And  now  comes  plaintiff,  by  his  attorney  8.  N.  Wood,  and  says  that 
the  defendant  is  a  corporation,  incorporated  under  the  incorporation  laws  of 
the  state  of  Kansas.  (2)  That  plaintiff  is  a  citizen  of  the  United  States,  over 
the  age  of  twenty-one,  and  the  head  of  a  family,  and  has  been  for  eight  years 
last  past.  (3)  That  in  February,  1867,  plaintiff  entered,  under  the 
^341  *laws  of  the  United  States,  to-wit,  the  acts  of  congress  approved  May 
20,  1862,  and  March  21,  1864,  entitled  "An  act  to  secure  homesteads 
to  actual  settlers  on  the  public  domain,"  at  the  land-office  at  Junction  City, 
Kansas,  the  east  half  of  the  south-east  quarter  of  section  eighteen,  (18,)  town- 
ship eighteen,  (18,)  of  range  eight  (8)  east,  in  Chase  county,  and  paid  $10 
and  the  ofHce  fees;  and  that  at  the  time  he  was  residing  upon  said  land  with 
his  family,  and  has  continued  to  reside  upon  said  land  and  cultivate  it  ever 
since.  (4)  That  on  the  twenty-fourth  day  of  March,  1878,  being  over  five 
years  and  under  seven  years  after  he  had  entered  said  land,  he  submitted  his 
final  proof  and  paid  tlie  last  fees,  and  obtained  his  final  certificate,  No.  575, 
and  passed  upon  application  Xo.  1806;  and  that  plaintiff  complied  with  the 
law  i  n  every  particular.  (5y  That  since  the  twenty-fourth  day  of  March,  1873, 
tlie  honorable  secretary  of  ttie  interior,  without  any  authority  of  law,  se- 
lected said  land  for  the  use  and  benefit  of  the  Missouri,  Kansas  So  Texiis  Hall- 
way Ck)mpany,  without  the  authority  of  law  for  the  same.  Wherefore  plain- 
tiff prays  tiiat  he  may  be  quieted  in  his  title  to  said  land,  and  that  the  defend- 
ant herein  be  forever  barred  as  to  all  right,  title»or  interest  in  said  land,  with 
costs  of  suit." 

The  defendant  filed  an  answer,  setting  np  various  defenses.  The 
action  was  tried  at  the  May  term,  1878,  of  the  district  court,  without 
a  jury,  upon  the  following  agreed  statement  of  facts: 

"It  is  hereby  stipulated  and  agreed  by  and  between  the  plaintiff  and  de- 
fendant above  named  that,  subject  to  all  legal  objections  to  the  sufficiency  of 
the  petition  filed  in  said  cause  now  here  mmle  by  the  defendant  as  constituting 
no  cause  of  action  against  it,  and  the  like  objection  against  the  answer  now 
here  made  by  the  plaintiff  for  like  reasons,  ttie  following  are  the  facts  in  said 
cause,  subject  to  snch  objections  as  may  be  made  by  either  party  to  said  ac- 
tion, and  exceptions  to  be  preserved  to  the  rulings  thereon:  (1)  That  ail  the 
allegations  of  fact  in  said  petition  set  out  are  true,  except  the  fifth  paragraph 
or  subdivision  thereof,  and  any  legal  conclusion  or  allegation  of  law  in  said 
petition  contained.  (2)  That  the  homestead  entry  of  the  plaintiff  as  alleged 
in  his  petition  was  on  the  twenty-second  day  of  July,  1873,  canceled 
*342  by  *the  order  and  decision  of  the  secretary  of  the  department  of  the 
interior  of  the  United  States.  (8)  That  the  land  described  in  said 
petition  is  situated  more  than  twelve  miles  from  the  line  of  tlie  defendant's 
railway,  and  within  twenty  miles'  limit  thnrefrom,  and  within  the  indemnity 
limits  provided  by  the  grant  of  lands  to  defendant  as  alleged  in  the  answer  of 
the  defendant  in  this  action.  (4)  That  parallel  to  the  said  land  the  defend- 
ant's line  of  definite  location  was  made  and  established  on  the  twenty-ninth 
day  of  September,  1866,  and  a  map  thereof  was  filed  in  the  office  of  the  sec- 
retary of  the  interior,  December  8, 1866.  (5)  That  on  the  first  day  of  April, 
1867,  the  honorable  the  secretary  of  the  department  of  the  interior  of  the 
United  States  ordered  the  withdrawal  of  the  said  land,  among  othera,  from 
market  and  homestead  entr>'.  (6)  That  the  allegations  of  the  answer  of  the 
defendant,  excepting  the  allegations  of  ^neral  denial*  are  true,  excepting 


238  KANBA8  BEPOBTS. 

conclusions  of  law  in  said  answer  contained.  (7)  That  one  Asa  Hull  set  np 
a  claim  to  and  made  homestoad  entry  of  the  east  half  of  the  soutli-east  quarter 
of  section  eigliteen,  in  township  eighteen,  of  range  eight  east,  the  same  being 
the  land  described  in  the  plaintiff^s  petition.  That  sucli  homestead  entry  was 
made  January  5.  1863,  and  afterwards,  to-wit,  on  the  twenty-sixth  of  Jan- 
uary, 1867,  the  said  homestead  entry  was  canceled  by  the  order  of  the  secre- 
tary of  the  department  of  the  interior.  This  claim  of  Asa  Hull,  and  home- 
stead entry,  and  all  proceedings  tliereunder,  are  objected  to  by  defendant  for 
the  reason  that  the  same  are  irrelevant  and  immaterial.  (8)  That  on  Jan- 
uary 5,  1876,  the  said  land  was  patented  by  the  United  States  to  the  defend- 
ant in  accordance  with  selection  theretofore  made  by  the  defendant,  to-wit, 
on  the  third  day  of  September,  1875,  which  selection  was  on  December  22, 
1875,  approved  by  the  secretary  of  the  interior.  (9)  That  plaintiff  complied 
with  all  the  provisions  of  the  homestead  law  with  reference  to  securing  said 
land  to  himself.  The  conclusions  of  law  to  be  made  by  the  court  from  the 
above  agreed  statement  of  facts  are  to  be  reduced  to  writing,  and  the  decision 
and  judgment  of  the  court  made  thereon,  and  such  conciuaiona  of  law  and 
judgment  to  be  excepted  to  by  the  party  prejudiced  thereby  and  noted  by 

the  court.  This  stipulation  to  be  filed  by  the  clerk  of  said  court  with 
*34d      *the  record  in  this  cause,  and  to  be  referred  to  by  either  party 

hereto," 

The  case  was  taken  under  advisement  tiK  February  8,  1879,  when 
the  court  rendered  its  decision  that  at  the  commencement  of  the  ac- 
tion the  plaintiff  was  the  owner  and  in  possession  of  the  land ;  thai 
the  defendant  bad  no  interest  therein,  and  that  the  title  executed  by 
the  secretary  of  the  interior  to  the  land  was  void.  Judgment  having 
been  rendered  barring  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany from  setting  up  any  title  to  the  land,  and  adjudging  it  to  pay 
all  costs,  it  excepted,  and  has  brought  the  case  here. 

D,  Kelso,  for  plaintiff  in  error. 

The  admitted  fact  that  Hull  had  entered  this  land,  January  5,  1863,  which 
entry  was  afterwards  canceled  by  order  of  the  secretary  of  the  interior,  does 
not  help  the  defendant  in  error.  The  secretary  having  annulled  this  entry, 
the  presumption  is  that  his  decision  was  founded  on  good  and  sufficient 
grounds  in  law ;  and,  so  far  as  Noyes  is  concerned,  this  decision  is  conclusive 
as  to  him.  The  entry  of  Hull  being  a  nullity,  and  the  land  in  question  being 
public  land,  and  the  line  of  the  company* s  road  being  definitely  fixed  on  Sep- 
tember 29,  1866,  and  opposite  to  it,  prior  to  the  entry  of  Noyes,  and  the  map 
thereof  being  filed  with  the  secretary  of  the  interior,  December  8, 1866,  it  fol- 
lows that  from  this  time  the  grant  covered  by  the  act  of  congress  of  July  26, 

1866,  attached  to  the  lands  on  each  side  of  such  line,  and  that  in  the  month 
of  February,  1867, — the  date  of  the  alleged  entry  of  Noyes, — the  land  was 
not  subject  to  homestead  entry.  Atchison,  T.  A  S.  F.  B.  Oo.  v.Mecklim,  23 
Kan.  167,  174. 

The  pretended  entry  by  the  defendant  in  error  of  the  land  in  question,  in 
February,  1867,  was  also  canceled  by  order  of  the  secretary  of  the  interior,  for 
the  evident  reason  that  the  land,  was  not  then  subject  to  homestead  entry;  it 
having  before  that  time  inured  to  the  benefit  of  the  railway  company.    But 

the  defendant  in  error  insisted  in  the  trial  court,  and  will  now  insist, 
*344      that  because  the  secretary  of  the  ^interior  had  not  withdrawn  the  land 

from  market,  and  homestead  and  pre-emption  entry,  in  February, 

1867,  it  was  not  embraced  in  the  lands  inuring  to  the  benefit  of  the  railway 
company,  at  the  time  of  its  definite  location,  and  that  it  was  then  subject  to 
his  homestead  claim,  and  the  secretary's  decision^  as  against  him,  is  a  mi»- 
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take  of  law.  Our  ansi^er  to  this  is  that  the  railway  eo&npany'B  title  to  the 
land  is  derived  from  the  act  of  congress  granting  it»  and  is  not  subject  to  be 
defeated  by  the  laches  of  a  government  officer  in  failing  to  discharge  a  duty 
enjoined  on  him  by  law.  The  language  of  the  act  is:  *'Tbere  is  hereby 
granted,"  etc.  It  took  effect  when  the  line  of  the  route  of  the  railway  com- 
pany was  definitely  located,  and  eo  instanti  vested  title  in  the  company  to  the 
lands  granted  on  each  side  of  its  road.  Atchison,  T.  io  S.  F.  B.  Go.  v.  Bobb» 
24  Kan.  678. 

As  soon  as  the  maps  of  such  line  were  filed  with  the  secretary,  the  law  made 
it  his  duty  to  withdraw  the  lands  granted  by  the  act.  How  ?  "In  such  maji- 
ner  as  may  be  best  calculated  to  ^ect  the  purposes  of  this  act  and  subserve 
the  public  interest. "  The  act  nowhere  provides  that,  should  the  secretary  faii 
to  perform  this  duty,  the  grant  of  land  intended  to  be  conveyed  thereby 
should  be  inoperative  and  revert  to  the  government.  Act  July  26, 1866,  §  2. 
The  claim  of  HoU  to  the  land  having  been  canceled,  and  he  having  abandoned 
it,  the  land  was,  at  the  time  of  the  definite  location  of  the  railway,  September 
29, 1866,  or  when  the  maps  thereof  were  filed  in  the  office  of  the  secretary  of 
the  interior,  December  8,  1866,  public  land,  and  the  grant  to  the  railway  com- 
pany then  attached.    Emslie  v.  Young,  24  Kan.  *782. 

In  deciding  the  claim  of  Noyes  to  this  land  adversely  to  him,  the  secretary 
of  the  interior  simply  followed  the  rule  of  the  department  as  laid  down  in 
Boyd  V.  Burlington  ib  M.  B.  B.  Co.,  Gopp,  Land  Laws,  892. 

S.  N.  Wood  and  C.  M.  Foster,  for  defendant  in  error. 

On  the  facts  agreed  upon,  it  is  clear  that  a  homestead  right  in  favor 
*845      of  Hull  had  attached  to  the  land  In  controversy,  and  Whence  it  was  not 

included  within  the  terms  of  the  grant.  The  decision  in  the  case  of 
Boyd  V.  Burlington  &  M.  B.  B.  Co.,  Copp,  Land  Laws,  392.  holds  that,  when 
a  homestead  right  attached  to  land  at  the  time  of  the  grant,  in  case  of  an 
abandonment  of  the  homestead  the  land  reverted  to  the  government,  and  not 
to  the  said  railroad  company.  This  decision  was  afterwards  limited  so  as  to 
hold  tbat  there  must  be  a  valid  subsisting  homestead  right  at  the  time  the 
land  grant  took  effect,  in  order  to  exempt  the  land  from  ito  operation.  Undei 
the  agreed  statement  of  facts,  it  must  be  assumed  that  Hull's  homestead 
entry  was  valid  and  in  full  force  on  the  third  of  December,  1866,  and  hence 
not  included  in  the  grant. 

But  we  claim,  further,  that  this  land  was  never  included  within  the  land 
grant.  The  act  of  congress  under  which  the  plaintiff  in  error  daims,  unlike 
other  land  grants,  provides  that  the  secretary  of  the  interior  shall  withdraw 
the  land  granted  by  the  act  from  market  as  soon  as  the  company  shall  file  with 
him  maps  of  its  line,  designating  the  route  thereof.  This  we  understand  to 
mean  the  land  within  the  ten-mile  limit.  The  act  further  provides  that  in 
case  it  shall  appear,  after  the  line  of  said  road  is  definitely  located,  tbat  any 
section  or  part  thereof  has  been  sold  by  the  United  States,  or  that  the  right 
of  homestead  or  pre-emption  has  attached  to  the  same,  that  the  secretary  of 
the  interior  shall  cause  an  equal  amount  of  land  to  be  selected  nearest  to  such 
sections,  and  that  such  land  shall  be  reeerved  and  held  for  the  use  of  the  com- 
pany by  the  secretary  of  the  interior.  This  language  does  not  give  to  the 
railway  company  any  vested  rights  in  land  outside  the  ten-mile  limit  until  the 
same  is  selected  by  the  secretary  of  the  interior.  The  grant  of  congress  does 
not  attach  to  the  land  until  the  selection.  Now,  in  this  case,  the  selection  of 
land  was  not  made  until  eight  and  a  half  years  after  the  plaintiff's  homestead 
entry,  and  long  after  he  had  made  his  final  payment  and  proof.  On  this  prop- 
osition there  does  not  seem  to  be  any  question  to  be  settled;  it  is,  in  fact,  not 

an  open  question.    Byan  v.  Bailroad  Co.,  99  U.  8.  886. 
♦346      *The  plaintiff  in  error  claims  that  it  has  title  to  this  land,  because  it 

was  the  duty  of  the  secretary  of  the  interior  to  withdraw  the  land  as 
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floon  as  h6  received  maps  of  the  company's  route.  Yery  likelv  the  ndlwaj 
company  could  have  compelled,  by  mandamus,  the  secretary  of  the  interior  to 
withdraw  the  land  or  make  the  selection.  But  this  was  not  done.  We  ciaiiD 
that  tlie  grant  attached  only  after  a  selection  of  land  had  been  made  bj  the 
secretary  of  the  interior*  which  could  not  be  done  until  it  was  first  ascertained 
what  the  deficiency  was.  The  cases  dted  by  counsel  for  plaintiff  in  error  paas 
only  on  the  question  as  to  the  time  when  the  respective  rights  of  the  railway 
company  and  homesteads  attach*  and  have  no  bearing  on  the  questions  inthb 
case. 

HoRTOK,  0.  J.  It  is  disclosed  by  the  record  that  Noyes,  possess- 
ing all  the  legal  qualifications  to  enter  and  homestead  a  portion  of 
the  "public  land/'  filed  his  declaratory  statement  and  entered  at  the 
local  land-office  the  land  in  controversy,  in  the  month  of  February, 
1867;  and  that  afterwards  he  complied  with  all  the  other  provisions 
of  the  homestead  law  with  reference  to  securing  the  land  to  himself. 
Notwithstanding  these  things,  it  is  contended  by  the  Missouri,  Kan- 
sas &  Texas  Bailway  Company  that  the  homestead  entry  was  properly 
canceled  by  the  secretary  of  the  department  of  the  interior  on  the 
twenty-second  of  July,  1873,  and  the  land  legally  patented  to  the 
company  on  the  fifth  of  January,  1876,  under  the  provisions  of  the 
act  of  congress  of  July  26,  1866,  granting  land  to  the  state  of  Kan- 
sas to  aid  in  the  construction  of  the  Southern  Branch  of  the  Union 
Pacific  Railroad  and  telegraph,  from  Fort  Riley,  Kansas,  to  Fort 
Smith,  Arkansas.  The  sections  of  the  act  which  the  railroad  com- 
pany claims  as  decisive  in  its  favor  are  as  follows : 

"  That  for  the  purpose  of  aiding  the  Union  Pacific  Railroad  Company,  South- 
em  Branch,  the  same  being  a  corporation  organized  under  the  laws  of  the 
state  of  Kansas,  to  construct  and  operate  a  railroad  from  Fort  Riiey,  Kansas, 

or  near  said  military  reservation,  thence  down  the  valley  of  the  Keosho 
*847      river  *to  the  southern  line  of  the  state  of  Kansas,  with  a  view  to  an 

extension  of  the  same  through  a  portion  of  the  Indian  Territory  to  Fort 
Smith,  Arkansas,  there  is  hereby  granted  to  the  state  of  Kansas,  for  the  use 
and  benefit  of  said  railroad  company,  ever}'  alternate  section  of  land,  or  parts 
thereof,  designated  by  odd  numbers,  to  the  extent  of  five  alternate  sections 
per  mile  on  each  side  of  said  road,  and  not  exceeding  in  all  ten  sections  per 
mile;  but  in  case  it  shaU  appear  that  the  United  States  have,  when  the  line  of 
said  road  is  definitely  located,  sold  any  section,  or  any  part  thereof,  granted 
as  aforesaid,  or  that  the  right  of  pre-emption  or  homestead  settlement  has  at- 
tached to  the  same,  or  that  the  same  has  been  reserved  by  the  United  States 
for  any  purpose  whatever,  then  it  shall  be  the  duty  of  the  secretary  of  the  in- 
terior to  cause  to  be  selected  for  the  purposes  aforesaid,  from  the  public  lands 
of  the  United  States  nearest  to  the  sections  above  specified,  so  much  land  as 
shall  be  equal  to  the  amount  of  such  lands  as  the  United  States  have  sold,  re- 
served, or  otherwise  appropriated,  or  to  which  the  right  of  homestead  settle- 
ment or  pre-emption  has  attached,  as  aforesaid,  which  lands,  thus  indicated 
by  the  direction  of  the  secretary  of  the  interior,  sliall  be  reserved  and  held  for 
tlie  state  of  Kansas  for  the  use  of  said  company  by  the  said  secretary  for  the 
purpose  of  the  construction  and  operation  of  said  railroad,  as  provided  by  this 
act:  provided,  that  any  and  all  lands  heretofore  reserved  to  the  United  States 
by  any  act  of  congress,  or  in  any  other  manner  by  competent  authority,  for 
the  purpose  of  aiding  in  any  object  of  internal  improvement,  or  other  purpose 
whatever,  be,  and  the  same  are  hereby,  reserved  and  excepted  from  the  oper- 
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secretary  to  supply  a  deficiency  was  wit  boat  anthority  of  the  statute. 
The  patent  issued  to  the  company  was  without  warrant  of  law.  The 
various  decisions  of  this  court  to  which  counsel  of  the  railroad  com* 
pany  refers  are  in  no  way  in  conflict  with  these  eonolosions. 

Noyes  has  the  paramount  right  to  the  land,  and  the  judgment  of 
the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


Btatb  of  Kansas  v.  Danibl  Pombbot. 
January  Term,  1881. 

Bvidence:  Hearsay:  Declarations.  W.  alleged  that  P.  assaulted  mm, 
while  alone  in  his  own  house,  with  a  musket,  with  intent  to  kill  and  rob 
him.  P.  was  duly  informed  against,  and  on  the  trial  of  the  criminal  ac- 
tion the  court  admitted,  over  the  objections  of  P.,  the  declarations  of  W., 
made,  in  the  absence  of  P.,  three  to  five  minutes  after  the  transaction,  to 
witnesses  who  ran  to  bis  assistance  on  hearing  his  cries  of  murder,  that 
P.  made  an  assault  with  the  musket  at  the  window^  demanding  his  money, 
together  with  the  words  and  acts  of  each  other.  Held,  that  the  decla- 
rations of  W.  are  merely  hearsay,  and  therefore  inadmissible.^ 

Appeal  from  Bepublio  district  court. 

Information  charging  Daniel  Pomeroy  with  assaulting  one  Robert 
Watson,  with  intent  to  kill  and  rob  him,  on  or  about  October  1, 1879. 
Trial  at  the  April  term,  1880,  of  the  district  court,  and  verdict  and 
judgment  for  the  state. 

L.  e/.  Crans,  for  appellant. 

N.  T.  Van  Natta,  Co.  Atty.,  for  the  State. 

*350  *HoBToN,  G.  J.  The  appellant  was  informed  against  in  the 
district  court  of  Bepublic  county,  for  an  assault  with  intent  to 
kill  and  rob  one  Robert  Watson.  He  was  tried  and  oonvicted,  and 
sentenced  to  the  penitentiary  for  the  period  of  two  years  and  six  months. 
The  exceptions  called  to  our  attention  pertain  to  certain  oral  decla* 
rations  which  are  alleged  to  be  mere  hearsay,  and  which,  therefore,  it 
is  urged,  were  inadmissible.  H.  K.  Hoyt,  a  witness  for  the  state, 
testified  that  he  slept  in  Fisher's  bam  on  the  night  of  October  1, 1879, 
some  seventy-five  or  eighty  rods  from  the  shanty  or  dug-out  of  Wat- 
son; that,  soon  after  lying  down  to  sleep,  he  heard  a  number  of 
screeches  and  the  cry  of  murder;  that  he  and  his  partner  hastily 
arose,  then  ran  to  Fisher's  bouse  near  by;  that  he  found  Fisher's  folks 
alarmed  and  the  old  man  and  wife  on  the  porch;  that  Fisher  started 
with  them  at  once  for  Watson's;  that  they  ran  as  fast  as  they  could, 

■See  Jenkins  y,  Levia,  posl,  *4S1 ;  Smith  y.  Smidt,  5  Kan.  26,  and  note. 
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and  when  they  reached  Watson's  the  latter  was  just  coming  up  out 
of  the  dug-out;  that  only  three  to  five  mintftes  elapsed  from  the  time 
of  bearing  the  cry  of  murder  tintil  they  reached  Watson's.  There- 
upon the  prosecuting  attorney  asked :  "What  did  Watson  say  on  your 
arrival  ?"  The  appellant's  counsel  objected,  on  the  ground  that  the 
declarations  of  Watson  are  hearsay,  and  no  part  of  the  re9  gesta. 
The  court  overruled  the  objection,  and  the  witness  proceeded  to  testify : 

"After  arriving  at  Watson's,  he  said  he  had  been  attacked  by  a  man  demand- 
ing his  money, — ^said  it  was  Dan  Fomeroy;  that  he  went  over  to  his  trunk  to 
get  a  cigar,  when  Dan  Fomeroy  appeared  at  the  window,  and  thrust  the  muz- 
zle of  a  gun  through  it,  and  said: '  You  d d  son  of  a  b h,  give  me  your 

money,'  and  Watson  said:  'Are  you  in  earnest,  Dan? '  Watson  said  he  then 
grabbed  the  gun>  and  crowded  dose  along-side  of  the  wall  towards  the  chim- 
ney. ** 

Similar  declarations  were  also  given  by  two  or  three  other  wit- 
nesses. The  appellant  was  not  seen  at  Watson's  by  the  witnesses  go- 
ing to  his  assistance.  No  signs  of  any  scuf9e  were  visible; 
*351  nor  was  ^Watson  injured  on  any  part  of  his  person.  The  dec- 
larations seem  to  have  been  admitted  as  a  part  of  the  res 
gesUB  of  the  assault.  All  of  this  was  error.  ''Such  declarations  do 
not  tend  to  characterize  the  transaction,  and  are  by  oonseqnenoe  no 
part  of  it»  and  cannot  be  admitted  as  suoh."  The  declarations  are 
only  hearsay,  and  depended  for  their  force  upon  the  veracity  of  Wat- 
son. The  testimony  was  not  only  inadmissible,  bat  very  injurious  to 
the  appellant,  as  it  appears  from  the  record  that  no  one  else  was 
present  at  the  alleged  assault  but  Watson  and  appellant.  The  con- 
tinued repetition  of  such  declarations  before  the  jury  from  others  than 
Watson  was  calculated  to  impress  the  jury  very  strongly.  State  v. 
Davidson,  80  Vt.  877;  State  v.  Petty,  21  Kan.  *64. 

For  the  error  in  admitting  hearsay  testimony  of  a  highly  preju- 
dicial character,  the  judgment  of  the  district  court  will  be  reversed, 
and  a  new  trial  awarded.  The  appellant  will  be  returned  from  the 
penitentiary,  and  delivered  over  to  the  jailer  of  Bepublio  county,  to 
abide  the  order  of  the  district  court  of  that  county. 

(All  the  justices  ooncurring.) 


Chablks  MoNao£  v.  0.  B.  Lattdt. 

January  Term,  1881. 

1.  Kegligenoe:  Law  and  i*aot«  In  an  action  to  recover  damages  of  the 
hirer  of  a  horse*  on  account  Of  negligence,  the  jury  returned  a  general 
verdict  against  the  defendant,  and  found  specially  that  he  was  guilty  of 
neghgence  in  the  care  and  management  of  the  horse  hired  by  him;  that 
the  borse  was  a  safe  one,  but  that  he  was  notified  by  the  plaintiff  wb^n 
he  hired  him  that  he  was  unsafe,  and  that  his  negligence  consisted  in  his 
not  having  hold  of  the  lines  when  he  attempted  to  get  into,  the  baggy. 
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eoncerDing  which  the  jary  were  to  jndg^  for  themselyes  from  the  facts 
in  evidence. 

The  instruction  complained  of  is : 

*'If  you  find  for  the  plaintiff,  his  damages  would  be  the  difference  in  value 
of  the  horse,  buggy,  and  harness  before  the  injury  and  after  the  repairs,  and 
reasonable  time  for  treatment  of  the  horse,  and,  in  addition,  the  reasonable 
cost  of  repairs,  expense,  and  attendance,  and  loss  of  use:  provided,  the  dam- 
ages shall  not  exceed  the  value  of  the  propeity." 

*355  Perhaps  some  verbal  critioism  might  be  fairly  indulged  in  *con- 
ceming  the  language  used  id  the  instruction,  but  it  is  clearly 
apparent  that  the  jury  were  not  misled.  No  proof  on  the  matter  of 
damages  was  offered  by  the  plaintiff  in  error.  On  the  part  of  the 
defendant  in  error  there  was  testimony  that  the  harness  which  was 
destroyed  was  worth  $50;  that  the  buggy  was  lessened  in  valife  by 
the  injuries  from  $50  to  $70  and  the  horse  from  $80  to  $160.  The 
verdict  was  for  $173;  and  under  the  evidence,  if  any  recovery  was 
had,  even  a  larger  sum  might  have  been  returned  for  the  amount  the 
property  was  actually  lessened  in  value.  Clearly,  the  owner  of  the 
property,  if  he  was  entitled  to  recover  anything,  was  entitled  to  re- 
cover the  amount  the  horse,  buggy,  and  harness  were  lessened  in 
value  by  reason  of  the  injuries;  or,  to  express  the  idea  in  another 
form,  the  actual  loss  occasioned  by  such  injuries.  The  difficult  ques- 
tion is,  what  is  a  fair  ^way  to  determine  these  damages  ?  After  such 
injuries,  the  property  had  no  market  value,  and  it  is  therefore  troub- 
lesome to  prove  the  worth  of  a  broken  buggy,  or  a  blemished  horse. 
The  value  of  repairs  to  the  buggy  and  harness  must  of  neoeesity  en- 
ter into  the  ascertainment  of  the  difference  in  value  before  and  after 
the  injury.  In  the  case  of  Streett  v.  Lanmier,  84  Mo.  469,  where  the 
defendant's  horse  and  wagon,  by  the  carelessness  and  negligence  of 
defendant's  servant,  ran  against  and  injured  the  horses  of  the  plain- 
tiff, standing  in  the  street,  the  measure  of  damage  for  which  the  de- 
fendant was  liable  was  held  to  be  the  expenses  of  curing  the  horse  of 
his  injuries,  the  value  of  his  services  while  being  cured,  and  the  dif- 
ference between  the  value  of  the  horse  before  the  injury  and  after  the 
cure.  In  Gillett  v.  Western  Railroad  Corp.,  8  Allen,  560,  it  was  de- 
cided in  an  action  to  recover  for  injuries  to  a  horse,  sustained  in  eon- 
sequence  of  a  defect  in  a  highway,  that  the  plaintiff  was  entitled  to 
recover  the  diminution,  occasioned  by  the  injury,  in  the  market  value 
of  the  horse  at  the  commencement  of  the  action,  and,  in  addition, 
such  sums  as  the  plaintiff  had  paid  out  in  reasonable  attempts  to  cure 
him,  with  a  reasonable  compensation  for  his  own  services  in  attempt- 
ing to  cure  him,  and  a  reasonable  sum  as  compensation  for 
*356  the  loss  of  *the  use  of  the  horse  while  under  such  treatment, 
provided  that  the  whole  damages  allowed  should  not  exceed 
the  value  of  the  horse.  Other  authorities  are  in  the  same  direction. 
Sedgw.  Dam.  (7th  Ed.)  315.  Hence  the  instruction  that  the  dam- 
ages to  the  buggy  and  harness  would  be  the  difference  in  value  of  the 


OOUNTY  OF  OBBOBNE  V,  BLAKB.  247 

property  before  the  injury  aad  after  the  repairs,  with  the  reasonable 
cost  of  such  repairs^  and  value  of  use,  during  the  repairs,  provided 
the  damages  do  not  exceed  the  value  of  the  property,  lays  down  one 
mode,  and  a  fair  one,  to  estimate  damages  in  actions  like  this.  So» 
also,  the  difference  in  the  value  of  the  horse  before  and  after  rea- 
sonable treatment,  with  the  expense  of  the  treatment,  and  the  value 
of  the  use  during  the  treatment,  all  not  to  exceed  the  value  of  the.  ani- 
mal, is  a  correct  mode  of  measuring  the  damage  for  the  injury  :to  the 
horse.  The  testimony  of  the  treatment  and  repairs  after  the  action 
was  commenced  was  not  prejudicial,  because  it  tended  to  diminish 
the  extent  of  the  injuries,  and  the  amount  of  damages. 

No  error  having  been  committed  prejudicial  to  the  rights  of  the 
party  complaining,  the  judgment  of  the  district  court  will  be  affirmed* 

YaiiBntinb,  J.,  concurring 

Bbbwbb,  J.,  dissenting. 


Board  of  Com'bs  of  Osbobnb  Oo.  and  others  e.  WmsLOW  Bian. 

January  Term,  1881. 

Ck>unties :  Tax  to  Fay  Judgment.  After  a  county  board  has  levied  the 
full  amount  of  all  taxes  for  county  current  expenses  which  it  has  by  law 
any  power  to  levy  for  that  and  previous  years,  it  cannot  then,  without 
any  vote  of  the  people,  levy  an  additional  tax  to  pay  a  judgment  rendered 
on  county  warrants  which  had  previously  been  issued  to  pay  county  cur* 
rent  expenses  for  the  same  yeais.^ 

*357    *£rror  from  Osborne  district  court. 

Injunction,  brought  by  Blake  against  the  board  of  commission- 
ers of  Osborne  county,  and  the  treasurer  and  the  sheriff  thereof,  to  re- 
strain the  collection  of  a  certain  tax.  The  facts  appear  in  19  Kan. 
299-302,  and  in  the  opinion.  Judgment  for  plaintiff  at  the  April 
term,  1879,  of  the  district  court.     The  defendants  bring  the  case  here* 

A.  Saxey^  for  plaintiffs  in  error. 

<7.  Reasaner,  for  defendant  in  error. 

YaiiEhtikb,  J.  This  case  has  once  before  been  in  this  court,  (19 
Kan.  299,)  and  was  remanded  for  further  proceedings  in  the  court  be- 
low. On  its  return  to  the  court  below,  the  plaintiff,  Blake,  with  leave 
of  the  court,  amended  his  petition  by  adding  an  allegation  that  all 

I  Taxes  levied  for  the  support  of  the  poor  are  to  be  refcarded  as  carrent  expenses  of 
the  county.  At6h!8on,  T.  A  S.  P.  R.  Co.  v.  Wilhelni,  33  Kan.  206,  6  Pac.  Rep.  273.  See, 
also,  Kansas  City,  T.  &  W.  R.  Co.  v.  Albright,  33  Kaxi.  211,  C  Pac.  Rep.  270. 
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taxes  which  are  allowed  by  law  to  be  levied  for  county  onrrent  ex- 
penses had  been  levied  by  the  county  board  for  all  previous  years. 
The  court  below  decided  and  held  that  this  petition  was  sufficient, 
and,  upon  trial  and  the  evidence  introduced,  found  for  the  plain- 
tiflf,  Blake,  and  rendered  judgment  in  his  favor,  perpetually  enjoining 
the  alleged  illegal  tax.  The  defendant  the  board  of  county  oommiB- 
sioners  of  Osborne  county  now  brings  the  case  here  on  petition  in 
error  and  asks  for  a  reversal  of  the  judgment  of  the  court  below. 

The  only  question  now  presented  to  this  court  is  whether,  after  a 
county  bd^rd  has  levied  the  full  amount  of  all  taxes  for  county  cur- 
rent expenses  which  it  has  by  law  any  power  tolevy  f(Mr  that  and  pre- 
vious years,  it  may  then,  without  any  vote  of  the  people,  levy  an  ad- 
ditional tax  to  pay  a  judgment  rendered  on  county  warrants  which 
had  previously  been  issued  to  pay  county  current  expenses  for  the 
same  years.  The  plaintiffs  in  error  claim  that  the  county  board  has 
.authority,  under  section  8,  c.  25,  of  the  General  Statutes  of  1868, 

(Comp.  Laws  1879,  p.  273,)  to  levy  such  a  tax ;  while  the 
""358     defend^ant  in  error  claims  that  the  county  board  has  no  such 

authority  under  that  section,  and  that  it  is  prohibited  from 
levying  any  such  tax  by  section  181  of  the  same  chapter.  Comp. 
Laws  1879,  p.  312. 

We  think  the  defendant  in  error  is  correct.  Section  8  substan- 
tially provides  that,  when  a  judgment  is  rendered  against  a  county, 
it  shall  be  collected,  not  by  execution,  but  "by  tax,  as  other  county 
charges."  That  is,  the  judgment  shall  be  collected  by  means  of  a 
tax,  in  the  same  manner  as  other  county  charges  are  collected;  and 
other  county  charges,  when  collected  by  means  of  a  tax,  can  be  col- 
lected only  by  means  of  a  limited  tax,  and  said  section  181  prescribes 
these  limits.  This  section  provides  that,  ''in  counties  wheire  the  tax- 
able property  is  less  than  five  millions  of  dollars,  the  board  of  county 
commissioners  shall  not  levy  a  tax  for  the  current  expenses  of  any 
one  year  of  over  one  per  cent,  on  the  dollar  of  such  valuation, 
*  *  *  unless  by  a  direct  vote  of  the  electors  of  the  county;"  and 
this  provision  applies  in  the  present  case.  Said  section  8  uses  the 
words  "county  charges,"  while  section  181  uses  the  words  "current 
expenses,"  and  section  1,  Gen.  St.  1868,  p.  295,  (Comp.  Laws  1879,  p. 
312,which  provides  for  the  levy  of  county  taxes,)  uses  the  words  "county 
charges  and  expenses."  These  words  or  phrases  all  mean  substan- 
tially the  same  thing.  State  y.  Marion  Co.,  21  Ean.  *433,  *434. 
When  the  county  board  levies  the  county  tax  under  said  section  1,  it 
takes  into  consideration  all  items  of  county  charges  and  county  ex- 
penses, whether  the  same,  have  been  merged  in  a  judgment  or  not. 
A  judgment  rendered  upon  a  claim  against  a  county  is  simply  one  of 
the  items  which  the  county  board  takes  into  consideration  in  levying 
a  tax  for  county  charges,  or  for  county  expenses,  or  for  current  ex- 
penses, as  these  county  charges  or  county  expenses  are  variously 
termed. 


• 

All  the  statutes,  we  think,  are  consistent  with  the  views  we  have 
taken  in  this  ease.  All  the  statutes  upon  the  subjeet  seem  to  oon- 
template  that  the  county  board  will  not  create,  nor  aUow  to  be  ere* 
,  ated,  liabilities  against  the  county  faster  than  the  legal  and 
*869  proper  taxes  will  pay  them.  .  But  suppose  *the  county  board 
should  allow  liabilities  to  be  thus  created,  then  may  all  the 
creditors  of  the  county  convert  their  claims  into  judgments,  and  then 
compel  the  county  board  to  levy  county  taxes  vastly  beyond  the  limits 
prescribed  by  said  section  181?    We  think  not. 

We  think  that  the  court  below  decided  correctly,  and  its-judgment 
will  be  affirmed. 

(All  the  justices  concurring.) 


Julia  A.  Footb  v.  Iba  W.  Forbes,  Street  Com'r,  etc. 

January  Terra,  1881. 

Injunction:  Jurisdiction  at  Chambers.  Where  a  Judge  of  the  district 
court  at  chambers  grants  a  temporary  injunction  to  restrain  a  street  com« 
missioner  from  opening  what  he  claims  to  be  a  public  alley, — the  iDJunc- 
tk>n  being  grant^  upon  the  ground  that  the  land  belongs  to  the  plaintiff, 
and  is  not  a  public  alley, — the  same  judge  has  jurisdiction  at  chambers* 
on  motion  of  the.  defendant,  and  upon  sufficient  evidence  being  intro- 
duced, to  dissolve  said  temporary  injunction,  on  the  ground  that  the  dis- 
puted tract  of  land  does  not  belong  to  the  plaintiff,  but  is  a  public  alley. 

Error  from  Washington  district  court. 

Injunction,  brought  by  Foote  against  Forbes,  as  street  commis- 
sioner, etc.  March  IS,  1880,  the  judge  of  the  district  court  dissolved 
a  temporary  injunction  which  had  been  granted  in  the  action.  Foote 
brings- the  case  to  ibis  court. 

e7.  G.  Loice  and  J.  W.  Rector,  for  plaintiff  in  error. 

Chas.  Smith  and  T.  J.  Humes,  for  defendant  in  error. 

r 

Valentine,  J.  Plaintiff  in  error  filed  her  petition  in  the  district 
court  of  Washington  county,  on  the  twenty-second  day  of  Jan- 
*860  *uary,  1880,  alleging  that  she  was  the  owner  in  fee-simple, 
and  had  and  held  the  quiet,  peaceable,  and  undisturbed  pos- 
session,  of  certain  town  lots  in  the  city  of  Washington,  and  was  at 
that  time  residing  upon  them  as  hotel  grounds;  that  she  and  her 
grantors  had  hdd  the  quiet  and  peaceable  possession  of  the  same  for 
more  than  fifteen  years;  that  each  lot  had  a  depth  from  north  to 
south  of  165  feet,  and  that  she  and  her  grantors  had  held  possession 
of  the  ground  embraced  in  the  lots  for  the  full  depth  of  165  feet  from 
north  to  south  during  all  of  said  time;  that  upon  the  north  16^  feet 
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she  bad  erected  lasting  and  valuable  improvemente,  buildings  of  great 
value ;  that  there  is  no  alley  platted,  or  in  said  block  where  the  lots 
are  sittated,  running  from  east  to  vest  and  dividing  the  block;  that 
defendant  in  error,  who  was  street  comnaissioner  of  the  city  of  Wash- 
ington, threatened,  as  such  officer,  and  was  about  to  tear  down,  re- 
move, and  destroy  the  buildings  and  improvements  on  the  north  16^ 
feet  of  said  lots,  and  that  be  would  do  so  unless  restrained  by  the 
court;  that  the  same  would  result  in  loss  and  damage  to  plainti£F  in 
error,  that  the  damage  would  be  lasting  and  irreparable,  and  thai 
plaintiff  in  error  had  no  adequate  or  sufficient  remedy  at  law;  and 
prayed  for  an  order  restraining  defendant  in  error  and  his  successors 
in  office  from  doing  the  wrongful  act. 

Upon  this  showing  the  judge  at  chambers  ordered  that  defendant 
in  error  be  temporarily  restrained  from  doing  the  alleged  wrongful 
act.  An  undertaking  was  duly  executed,  as  ordered,  and  was  ap- 
proved. 

To  this  petition  defendant  filed  his  answer,  on  the  twenty-first  day 
of  February,  1880,  admitting  that  he  would  have  done  the  act  com- 
plained of  but  for  the  order  of  the  court;  and  justified  by  alleging 
that  the  16^  feet  of  ground  from  which  he  intended  removing  the 
buildings  was  not  the  property  of  the  plaintiff  in  error;  that  her  al- 
leged possession  was  wrongful;  that  the  16|^  feet  of  disputed  ground 
had  been  dedicated  as  an  alley  of  said  city  of  Washington,  and  be- 
longed to  the  public  generally,  for  public  use.  On  March  2, 1880, 
plaintiff  replied  by  denying  generally  the  allegations  in  the  an- 
*861  swer.  On  ^March  12, 1^80,  defendant  in  error  moved  to  have 
the  order  granting  the  temporary  injunction  set  aside,  for  the 
reason  that  the  allegations  in  the  petition  upon  which  it  was  granted 
are  not  true.  This  motion  was  heard  by  the  judge  of  the  court  at 
chambers,  upon  affidavits,  and  he  evidently  found  from  the  evidence 
introduced  that  the  allegations  and  grounds  upon  which  the  injunc- 
tion was  granted  are  not  true,  and  consequently  dissolved  the  injunc- 
tion. The  order  of  the  judge  made  upon  the  hearing  of  the  motion 
reads  as  follows : 

"It  is  considered  and  ordered  that  said  motion  be  allowed,  and  that  tiie  in- 
junction heretofore  granted  in  said  cause  be,  and  the  same  is  hereby,  dissolved 
and  set  aside  and  held  for  naught." 

After  this  order  was  made,  the  plaintiff  in  error  made  a  case  for 

the  supreme  court,  and  in  such  oase  inserted  the  following  agreement, 

to-wit : 

'*Itis  agreed  between  the  parties  to  this  action  that  the  ground  upon  wbidi 
the  district  judge  made  the  order  dissolving  the  temporary  injunction  in  said 
action  is  that  the  evidence  introduced  upon  the  hearing  of  said  motion  at 
chambers  established*  in  the  opinion  of  said  judge,  the  falaitjjr  of  the  matten 
and  allegations  generally  set  out  in  the  verified  petition  of  the  plaintiff  upon 
which  the  temporary  injunction  was  granted, — not  that  defendant  did  not  in- 
tend to  remove  the  buildings  and  improvements  from  the  disputed  groaod, 
but  that  the  evidence,  in  the  opinion  of  the  judge,  showed  that  the  allega- 
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tioos  in  plaintiff's  petition  that  the  disputed  territory  Is  not  a  public  alley, 
and  that  the  same  la  a  part  of  plaintiff's  lots»,are  not  true;  and  the  only  ques* 
tion  which  it  is  desired  that  the  supreme  court  shall  pass  upon  is  whether  or 
not  the  Judge  bad  jurisdiction  at  chambers  io  make  the  order  dissolving  the 
temporary  injunction  upon  said  ground,  and  all  other  errors,  if  there  be  any, 
are  waived.  And  it  is  further  agreed  that  if  this  question  be  decided  in  the 
affirmative  by  the  supreme  court,  that  the  order  of  the  judge  dissolving  the 
injunction  may  be  ^rmed;  and  that  if  it  be  decided  in  the  negative,  that 
said  order  may  be  reversed.  And  it  is  understood  between  the  parties  that 
the  question  as  to  whether  or  not  the  judge  erred  in  his  opinion  as  to  what 
the  evidence  showed,  is  not  to  be  presented  to  the  supreme  court. 
•*  Dated  this  flfteenth  April,  1880. " 

*362  *It  will  be  seen  from  the  foregoing  agreement  that  the  only  ques- 
tion for  this  court  to  consider  is  whether  or  not  the  said  judge 
hhd  juriadiction  at  chambers  to  make  said  order  dissolving  said  tem- 
porary injunction  upon  said  ground  that  the  disputed  tract  of  land 
did  not  belong  to  the  plaintiff,  but  that  it  was  a  public  alley.  We 
think  that  the  judge  had  fully  as  much  jurisdiction  to  find  that  the 
property  did  not  belong  to  the  plaintiff,  and  to  dissolve  the  injnnc- 
tioh,  as  be  had  in  the  first  instance  to  find  or  assume  that  the  plain- 
tiff did  own  the  property,  and  to  grant  the  injunction.  In  either  case 
we  think  the  judge  bad  ample  jurisdiction.  And  the  decision  of  the 
judge  in  either  case  its  to  the  ownership  or  status  of  the  property  can 
hardly  be  called  a  judicial  determination.  It  is  not  an  adjudication 
that  can  affect  anything  further  than  the  granting  or  dissolving  of 
the  injunction ;  and  except  for  the  granting  or  dissolving  of  the  in- 
junction, it  is  no  adjudication  at  all.  It  does  not  affect  the  owner- 
ship or  status  of  the  property,  and  cannot  affect  any  question  that 
may  eventually  arise  on  the  final  trial  of  the  case  upon  its  merits. 

We  think  the  judge  of  the  court  below  had  jurisdiction  to  make  the 
decision  which  he  did,  and  that  the  deoiaion  is  right,  and  therefore 
it  will  be  afSrmed. 

(AH  the  justices  concurring.) 
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W.  H.  Bbaden^  as  Sheriff,  etc.,  v.  Union  Trust  CSo.  of  Nbw  Tobk, 

Trustee,  etc. 

January  Term,  1881* 

Taxation :  Power  of  State  Board  of  Equalizatioii.  The  state  board  of 
equalization  has  the  power,  when  equalizing  the  various  assessmente 
made  for  taxation,  to  equalize  the  same  by  increasing  or  decreasing  the 
valuation  of  railroad  property,  as  well  as  by  increasing  or  de<aeasing  the 
valuation  of  any  other  kind  of  property. 

*363     *Error  from  Crawford  district  court. 

Injunction,  brought  by  the  Union  Trust  Company  of  New  York, 
as  trustee  of  the  Missouri,  Kansas  &  Texas  Railway  Company,  against 
Braden,  as  sheriff  of  Crawford  county,  to  restrain  the  collection  of  a 
certain  tax.  At  the  January  term,  1879,  of  the  district  court,  a  tem- 
porary injunction  restraining  the  collection  of  the  tax,  which  had 
been  issued,  was  made  perpetual,  and  costs  were  adjudged  against 
the  defendant,  who  brings  the  case  here. 

John  T.Voss,  Co.  Atty.,  for  plaintiff  in  error. 

David  Kelso  and  Blair  d  Perry ^  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  the  Union  Trast 
Company  of  New  York,  trustee  of  the  Missouri,  Kansas  k  Texas  Bail- 
way  Company,  against  W.  H.  Braden,  as  sheriff  of  Crawford  county, 
Kansas,  to  perpetually  enjoin  the  collection  of  a  certain  tax,  claimed 
by  the  plaintiff  to  be  illegal.  The  court  below  decided  in  favor  of  the 
plaintiff,  and  rendered  judgment  accordingly;  and  the  defendant  now, 
as  plaintiff  in  error,  brings  the  case  to  this  court. 

The  facts  of  the  case  are  substantially  as  follows :  In  1877,  the 
plaintiff  below  was  liable  to  pay  all  legal  taxes  assessed  against  the 
Missouri,  Kansas  &  Texas  Bail  way  Company.  A  portion  of  the  rail- 
road of  this  railway  company  is  situated  in  and  runs  through  Craw- 
ford county.  In  1877,  the  state  board  of  railroad  assessors,  at  its 
April  session,  assessed  the  property  of  the  plaintiff  below,  as  provided 
by  section  27  of  the  tax  law  of  1876,  (Comp.  Laws  1879,  p.  944.) 
Afterwards,  and  before  the  twentieth  day  of  May,  1877,  said  board, 
through  the  auditor  of  state,  among  other  things  made  retarns  of  the 
railroad  assessments  to  the  county  clerk  of  Crawford  county,  as  pro- 
vided by  section  83  and  subsequent  sections  of  the  said  tax  law  of 
1876,  (Comp.  Laws  1879,  p.  945.)  The  board  also  performed  all 
other  acts  enjoined  upon  it  by  law.  As  soon  as  the  county 
*364  *clerk  of  Crawford  county  received  the  railroad  assessment, 
he  distributed  the  same,  and  certified  it  to  the  various  school 
districts,  townships,  etc.,  as  required  by  section  38  of  the  said  tax 
law^  (Comp.  Laws  1879,  p.  946.)     Afterwards,  in  the  month  of  July, 
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1877,  the  state  board  of  equalization,  then  being  in  sesBion,  inoreased 
the  valuation  and  assessment  of  the  Missouri,  Kansas  &  Texas  Bail- 
way  property  situated  in  Crawford  county,  above  the  amount  fixed 
by  the  board  of  railroad  assessors,  12  per  cent. ;  and  afterwards  the 
auditor  of  state  reported  such  increase  to  the  county  clerk  of  Craw- 
ford county^  who  added  the  same  to  the  valuation  already  fixed;  and 
upon  this  increased  amount  based  the  per  cent,  of  levy  of  taxes  for 
different  purposes  for  that  year,  and  placed  the  same  on  the  tax-roll 
of  the  county,  as  provided  by  law.  The  tax  arising  from  this  in- 
creased valuation  amounted  in  the  aggregate  to  $326.06.  The  plain- 
tiff below  at  the  proper  time  paid  all  taxes  assessed  against  it,  or 
against  the  Missouri,  Kansas  &  Texas  Railway  Company,  except  this 
amount  of  $326.06,  and  this  is  the  tax  which  the  plaintiff  now  wishes 
to  enjoin* 

These  are  the  main  facts  in  the  case,  and  it  is  agreed  by  counsel 
that  the  substantial  question  arising  from  these  facts  is  whether  the 
state  board  of  equalization  had  the  power  to  make  said  increased 
valuation  of  the  property  of  the  Missouri,  Kansas  &  Texas  Bailway 
Company  or  not.  We  think  it  had.  It  would  seem  that  if  the  board 
of  assessors  should  make  a  mistake  in  the  assessment  of  any  prop* 
erty,  or  if  any  portion  of  the  assessment  were  higher  or  lower  than 
the  average  assessment  of  the  other  property  of  the  state,  there  should 
be  some  authority  somewhere  to  correct  the  mistakes  of  the  board  of 
assessors,  and  to  equalize  the  assessment.  There  is  nothing  in  the 
statutes  that  would  seem  to  prevent  the  board  of  equalization  from 
equalizing  the  assessment  as  made  by  all  the  assessors  of  the  state, 
including  railroad  assessors,  by  increasing  or  decreasing  the  valua- 
tion of  any  particular  railroad  property ;  but  there  is  much  in  the 
statutes  that  would  seem  to  indicate  that  the  board  has  such  power. 
The  state  auditor  has  in  his  office  the  assessment  of  the  state 
*365  board  of  assessors,  and  ab^'^stracts  of  all  other  assessments  are 
forwarded  to  him  by  the  county  clerks  of  the  various  counties 
of  the  state,  (Tax  Law  1876,  as  amended  in  1877;  Comp»  Laws 
1879,  p.  954,  §  76;)  and  abstracts  of  all  the  assessments  of  the  state, 
by  whomsoever  made,  are  furnished  by  the  auditor  of  state  to  the 
state  board  of  equalization,  (Tax  Law  of  1876,  §  79;  Comp.  Laws 
1879,  p.  955;)  and  upon  these  abstracts  the  state  board  of  equaliza- 
tion equalizes  all  the  assessments  and  valuations  of  property  in  the 
state.  Said  section  79  of  the  tax  law  of  1876,  so  far  as  it  affects 
this  question,  reads  as  follows : 

"Sec.  79.  It  shall  be  the  duty  of  said  board  to  assemble  at  the  state  capitol 
en  the  second  Wednesday  in  July,  in  the  year  A.  D.  eighteen  hundred  and 
seventy-six,  and  of  each  year  thereafter;  and  when  duly  organized,  as  here- 
inafter provided,  to  then  and  there  proceed  to  examine  the  abstracts  of  prop- 
erty assessed  for  taxation  in  the  several  counties  of  the  state,  inclvding  rail- 
road property,  which  shall  be  laid  before  said  board  by  the  auditor  of  state, 
and  shall  equalize  the  same  by  directing  to  be  added  to  tlie  amount  of  prop- 
erty so  assessed  in  each  county,  or  to  be  deducted  therefrom,  such  rate  per 
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cent,  as  said  board  may  deem  equitable;  but  said  board  shall  not  reduce  the 
aggregate  amount." 

The  board,  having  before  it  all  assessments  for  tazaiion  made  upon 
all  the  taxable  property  within  the  state,  may,  under  the  provisioiiB 
of  the  foregoing  section,  equalize  such  assessments  by  increasing  or 
decreasing  the  assessments  made  on  any  particular  portion  of  the 
property,  provided  such  equalization  does  not  reduce  the  aggregate 
amount  of  the  assessment.  Bailroad  property  may  be  assessed  too 
high  or  too  low,  as  well  as  any  other  property;  and  it  may  be  as- 
sessed at  a  higher  or  at  a  lower  rate  than  the  other  property  of  the 
state  is  assessed.  And  to  do  jnstice  to  the  railroad  companies  and 
to  the  people  of  the  state,  it  may  be  necessaty  in  many  cases  to  in- 
crease  or  diminish  the  assessments  on  railroad  property.  The  record 
in  the  present  case  shows  that  the  railway  of  the  plaintiff  is  not  situ- 
ated entirely  in  Crawford  county,  but  is  also  situated  in  other  coun- 
ties; but  whether  the  assessment  upon  this  railway  was  in- 
*S66  creased  for  the  entire  length  of  the  *road,  or  only  for  that  por- 
tion of  it  which  is  situated  in  Crawford  connty,  the  record  does 
not  show.  If  this  should  make  any  difference,  however,  it  will  then 
be  presumed  that  the  facts  were  such  as  to  show  that  the  board  of 
equalization  did  its  duty. 

The  judgment  of  the  court  below  will  be  reversed,  and  eause  re- 
manded, with  the  order  that  the  demurrer  to  the  petition  be  sus- 
tained. 

(All  the  justices  concurring*) 


D.  B.  TouNG  r,  NsLsoN  A.  Bhbineohsb  and  another* 

January  Term,  1881. 

1.  Taxation:  Tax  Sale:  Auction.    Where  a  county  treasurer  does  not  seD 

property  for  delinquent  taxes  at  public  auction,  as  required  by  the  stat- 
ute, but  simply  allows  persons  who  want  to  purchase  kuids  for  deUnquent 
taxes  to  hand  him  slips  of  paper  with  the  description  of  the  landi  which 
they  wish  to  purchase  wntteo  thei'eon,  and  the  treasurer  then,  at  his 
leisure,  enters  these  lands  on  his  books,  as  though  they  had  been  regularly 
sold  at  public  auction  for  the  taxes  due  thereon,  and  then  issues  to  the 
persons  who  handed  him  the  slips  of  paper  tax-sale  certificates  in  the 
ordinary  form,  Tield,  that  such  a  sale  of  property  for  delinquent  taxes  is 
illegal  and  voidable,  if  not  void,  and  thai  a  tax  deed  founded  upon  such 
a  sale  is  also  at  least  voidable.^ 

2.  :  Evidence.    And  /kirther  htUd,  that  the  ftet  that  the  tressarer 

made  his  sales  for  delinquent  taxes  in  the  above  manner  may  be  proTed 

'See  Arn  v.  Hoppin,  iiotC,  *707;  preBumption  of  law,  DetIs  v.  Hurrinaton,  36  Kaa.M 
10  Pac.  Rep.  532. 
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by  witneeaes  who  know  the  facts,  and  can  testil^y  with  regard  tfhereto 
from  their  own  personal  knowledge,  although  they  may  not  be  able  to 
,  testify  with  respect  to  any  particular  piece  of  land,  but  only  with  re- 
ll^ard  to  the  general  manner  and  custom  of  the  treasurer  in  making  his 
sales.  .  . 

Error  from  Wyandotte  district  eonrt. 

£jjecimeDt,  brought  by  Young  against  Bheineoher  and  another,  for 

the  possession  of  a  certain  lot  in  the  city  of  Wyandotte.     Trial 
*367     and  judgment  for  the  defendants,  at  the  April  "^term,  1880»  of 

the  district  coart.    .Young  brings  the  case  here. 
John  A.  Hale,  for  .plaintiff  in  error. 
Nathan  Cree^  for  defendants  in  error. 

Valbntine,  J.  This  was  an  action  in  the  nature  of  ejectment.  On 
the  tenth  day  of  March,  1879,  the  plaintiff  in  error,  D.  8.  Young, 
filed  in  the  office  of  the  clef k  of  the  district  conrt  of  Wyandotte  county 
his  petition  to  recover  from  Nelson  A.  Efaeinecher  and  H.  G.  MoM. 
Bheinecher  the  possession  of  certain  real  estate,  situate  in  said  county, 
to-wit,  lot  number  eleven,  (11,)  in  block  number  ninety-three,  (93,) 
in  Wyandotte  city,  alleging  that  the  defendants  wrongfully  and  un- 
lawfully withheld  and  kept  him  out  of  possession  thereof.  The  de- 
fendants answered  by  a  general  denial.  The  case  was  tried  by  the 
court,  a  jury  having  been  waived  by  the. parties.  The  plaintiff  in- 
sisted that  he  was  the  owner  of  and  entitled  to  the  possession  of  said 
real  estate,  by  virtue  of.  a  tax  deed  issued  to  him  by  the  county  clerk 
of  said  county,  on  the  fourteenth  day  of  September,  1877;  said  deed 
being  regularly  issued  in  accordance  with  law,  and  regular  and  valid 
upon  its  face.  The  defendants  insisted  that  the  tax  deed  was  invalid, 
for  the  reasons  that  there  was  no  public  sale  of  the  property  at- 
tempted to  be  conveyed  by  said  deed  by  the  county  treasurer  for  taxes 
due  thereon ;  that  the  county  clerk  failed  to  attach  his  official  seal  to 
the  oath  of  office  of  the  assessor;  and  that  there  was  no  word,  char- 
acter, or  abbreviation  in  the  assessment  rolls  to  show  what  was  the 
valuation  placed  by  the  assessor  upon  said  property. 

We  agree  with  counsel  for  plaintiff  in  error  that  a  tax  deed,  not 
void  upon  its  face,  is  of  itself  jprima /a  cie  evidence  of  everything  nec- 
essary to  its  own  validity,  and  is  prima  facie  evidence  of  the  title  of 
the  grantee  mentioned  therein.  Comp.  Laws  1879,  c.  107,  §  138 ; 
Bowman  V.  Gockrill,  6  Kan.  ^311.  And  we  also  agree  with 
*368  him  that  the  presumption  is  that  all  ^officers  perform  their 
duty  as  required  by  law,  until  the  contrary  appears.  Whart. 
Ev.  §  1818;  Smith  v.  Hill,  22  Barb.  666;  Wood  v.  Terry,  4  Lans.  80. 

But  all  these  presumptions  in  favor  of  the  validity  of  tax  deeds,  and 
of  the  due  and  proper  performance  of  duties  by  officers,  must  give 
way  to  evidence  showing  the  contrary.  And  in  this  very  case  the 
evidence  showed,  as  was  found  by  the  court  below,  that  the  tax  deed 
was  void,  and  that  it  was  void  by  reason  of  a  failure  of  the  county 
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treasnrer  to  perform  his  dnty  in  making  a  legal  and  valid  tax  sale. 
The  treasurer  did  not  sell  the  property  in  controversy,  or  any  other 
property,  at  "publio  aaction/'  as  required  by  the  statute.  Article  U 
of  the  tax  law  then  in  force,  (Gen.  St.  1868,  p.  1046  et  seq.;)  article 
17  of  the  present  tax  law,  (Gomp*  Laws  1879,  p.  960  et  seq.)  On 
the  contrary,  he  allowed  persons  who  wanted  to  purchase  lands  for 
delinquent  taxes  to  hand  him  slips  of  paper  with  the  description  of 
the  lands  which  they  wished  to  purchase  written  thereon,  and  he 
would  then,  at  his  leisure,  enter  these  lands  on  his  books  as  though 
they  had  been  regularly  sold  at  public  auction  for  the  taxes  due  thereon, 
and  would  issue  to  the  person  who  had  handed  him  the  slip  of  paper 
a  tax-sale  certificate  in  the  ordinary  form.  This  was  proved  by  three 
different  witnesses,  who  testified  that  they  were  familiar  with  the 
treasurer's  office,  and  with  his  manner  of  doing  business,  and  that 
they  knew  how  he  sold  lands  for  delinquent  taxes.  They  testified 
with  regard  to  these  things  from  their  own  personal  knowledge. 
There  was  not  a  particle  of -evidence  introduced  in  the  trial  tending 
to  show  that  a  single  piece  of  land  or  town  lot  was  ever  sold  by  this 
treasurer,  or  at  any  tax  sale  of  his,  according  to  law ;  but  the  testi- 
mony of  these  three  witnesses  showed  almost  conclusively  that  no 
lands  or  town  lots  were  ever  so  sold  by  him,  or  while  he  was  treas- 
urer ;  that  is,  none  of  these  lands  or  town  lots  were  sold  at  public 
auction,  but  all  were  sold  in  the  manner  aforesaid.  These  witnesses 
did  not  testify  with  regard  to  the  particular  piece  of  land  or  town  lot 
now  in  controversy;  but  their  testimony,  with  reference  to  the 
*369  general  manner  and  custom  of  the  treasurer  in  ^selling  lands 
and  lots  for  delinquent  taxes,  would  include  this  lot. 

We  think  that  the  tax  sale  in  the  present  case  was  illegal  and  void- 
able, and  possibly  void.  Gooley,  Tax'n,  889 ;  Miller  v.  Gorbin,  46 
Iowa,  150;  Butler  v.  Delano,  42  Iowa,  350.  We  do  not  wish,  how- 
ever, in  this  case,  to  decide  that  the  present  sale  was  absolutely  void, 
for  it  may  be  only  voidable.  Leavitt  v.  Watson,  87  Iowa,  98.  Bat 
as  the  sale  was  at  least  voidable,  we  think  the  tax  deed  founded 
thereon  was  also  at  least  voidable,  and  that  the  plaintiff  in  this  action 
had  a  right  to  avoid  it. 

The  plaintiff  in  errot  claims  that  the  testimony  of  said  three  wit- 
nesses was  incompetent,  because  it  tended  to  prove  simply  the  man- 
ner and  custom  of  the  treasurer  in  making  sales  for  delinquent  taxes, 
and  not  in  proving  the  sale  of  any  particular  or  specific  piece  of  land 
or  town  lot.  It  was  probably  the  best  evidence  that  coold  be  ob- 
tained, as  probably  no  one  could  remember  as  to  specific  tracts  of 
land;  and  therefore  we  think  it  was  competent,  and  properly  admit- 
ted by  the  court  below. 

Entertaining  these  views,  we  do  not  think  that  it  is  necessary  to 
say  anything  with  regard  to  the  other  questions  mentioned  in  conn- 
sers  briefs.     The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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*870    *Atohibon,  T.  &  8.  F.  B.  Go.  v.  Joseph  MoGonnbll  and  an- 
other, 

January  Term,  1881. 

1.  Bailroads:  Contractor:  Chapter  136, Laws  1872, Construed.  Proof 
that  a  railroad  companj  paid  a  bridge  builder  for  work  done  on  one  of  its 
bridges  upon  estimates  made  by  the  company's  agents  as  the  work  pro- 
gressed, is  sufficient  proof  from  which  a  finding  may  be  made  that  such 
bridge  builder  was  a  *' contractor"  within  the  meaning  of  chapter  136  of 
the  Laws  of  1872,  (Oomp.  Laws  of  1879,  p.  785.) 

2. :  Construction.    Where  a  railroad  company  entirely  removes  an  old 

bridge,  and  supplies  its  place  with  a  new  and  larger  one,  constructed  of 
iron,  with  cut-stone  abutments  imbedded  in  the  earth,  fidd,  that  the  con- 
struction of  such  new  bridge  is  a  "construction"  of  a  "part"  of  the  com- 
pany's road,  within  the  meaning  the  statute  above  cited. > 

Error  from  Osage  district  court. 

The  case  is  stated  in  the  opinion. 

Ro88  Bums  and  W,  C  Campbell,  for  plaintiff  in  error. 

Elli8  Lewis  and  H.  K.  McConneU,  for  defendants  in  error. 

Valentine,  J.  This  action  was  instituted  by  Joseph  and  H.  E. 
McConnell  against  the  Atchison,  Topeka  &  Santa  Fe  Bailroad  Com- 
pany, before  a  justice  of  the  peace  of  Osage  county,  and,  after  jndg* 
ment  in  that  court,  was  taken  on  appeal  to  the  district  court,  where 
judgment  was  rendered  in  favor  of  the  plaintiffs  on  demurrer  to  their 
evidence;  and  of  this  judgment  the  defendant  now,  as  plaintiff  in 
error,  complains. 

The  action  was  brought  under  chapter  136  of  the  Laws  of  1872, 
(Comp.  Laws  1879,  p.  785,)  to  recover  from  the  railroad  company 

for  board  and  lodging  furnished  by  the  plaintiffs  to  one  J. 
*371     Byburn,  an  alleged  contractor  of  said  company,  "^and  from 

whom  the  company  had  failed  to  take  a  bond,  as  required  by 
said  statute.  The  plaintiff  ih  error  claims  that  the  plaintiffs  below 
failed  to  prove  their  case  in  two  particulars:  (1)  The  company 
claims  that  the  plaintiffs  failed  to  prove  that  Byburn  was  a  con* 
tractor,  within  the  meaning  of  said  statute.  (2)  The  company  also 
claims  that  the  plaintiffs  faUed  to  prove  that  Bybum*s  work  for  the 
company  was  done  in  the  "construction  of  its  road,  or  any  part 
thereof,"  within  the  meaning  of  the  statute.  In  both  of  these  par> 
ticulars  we  think  the  plaintiff  in  error  is  mistaken,  and  that  the  de* 
cisioD  of  the  court  below  was  correct.  The  work  performed  by  By- 
burn  for  the  railroad  company  was  in  the  construction  of  a  bridge 
across  Cherry  creek,  in  Osage  county.  What  the  dimensions  of  the 
bridge  are  is  not  shown;  but  it  must  be  a  bridge  of  some  consider- 
able size.     It  is  a  new  bridge,  constructed  entirely  of  iron^  with  out* 

^See  note  to  Atehison,  T.  &  8.  F.  R.  Co.  y.  Catbbert,  14  Kan.  *212. 
v.25k— 17 
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stone  abutments  imbedded  in  the  earth,  and  is  to  span  Cherry  creek. 
What  the  size  of  Cherry  creek  is,  WM  not  shown;  and  whether  it  is 
a  large  or  small  stream  we  cannot  tell.     Bybom's  portion  of  the 
work  in  constructing  this  bridge  was  in  building  the  stone  piers  or 
abutments  and  in  riprapping  the  approaches  to  the  bridge;  and  this 
work  occupied  himself  and  about  fourteen  other  men  employed  by 
him  for  about  sir  weeks  during  the  months  of  August  and  Septem- 
ber, 1877;  and  during  this  time  they  all  boarded  with  the  plaintifis. 
The  railroad  had  been  built  at  this  place  for  about  seven  years  previ- 
ous to  the  construction  of  this  bridge,  and  during  that  time  there 
was  a  wooden  bridge  in  use,  apparently  of  a  temporary  character. 
This  wooden  bridge  was  about  twenty  or  thirty  feet  shorter  than  the 
new  bridge,  and  was  very  much  out  of  repair  before  the  new  bridge 
was  constructed.     It  was  all  torn  away,  and  the  new  bridge  con- 
structed in  its  place.     All  the  material  for  the  new  bridge,  including 
the  stone  and  cement,  was  brought  from  a  distance  by  the  railroad 
company  over  its  road,  and  the  company  paid  Bybum  for 
*d72     building  *the  bridge,  upon  estimates,  as  the  work  progressed. 
The  company  also  paid  the  plaintiffs  for  a  portion  of  Bybum's 
board,  with  money  which  the  company  admitted  was  due  to  Bybum 
for  work  done  by  him  on  the  bridge.     The  company  also  ran  trains 
daily  over  that  portion  of  the  road  near  this  bridge.     And  other  evi- 
dence showed  that  the  company  was  fully  aware  at  all  times  that 
the  bridge  was  being  constructed ;  and  the  bridge  now  forms  a  part 
of  the  main  track  of  the  railroad,  and  is  used  daily  by  the  railroad 
company  in  running  its  trains  over  Cherry  creek. 

We  think  that  the  foregoing  facts  are  sufficient  to  prove  both  that 
Byburn  was  a  ''contractor,"  and  that  his  work  was  done  in  the  "con- 
struction" of  a  ''part"  of  the  company's  road;  and  this,  with  the 
other  facts  admitted  and  proved,  makes  out  a  case  for  the  plaintiffs 
below.  If  Bybum  was  not  a  "contractor,"  why  did  the  company  pay 
him  for  his  work  in  building  the  bridge  upon  estimates  made  by  the 
company's  agents?  And  is  not  the  bridge  at  this  time  a  "part"  of 
the  company's  road?  and  was  it  not  "constructed?"  No  part  of  the 
old  bridge  remains,  not  even  the  abutments;  and  nothing  of  the  road 
remains  as  it  was  first  constructed  across  Cherry  creek.  Everything 
now  used  for  the  crossing  of  Cherry  creek  is  new.  Besides,  the  first 
bridge  had  the  appearance  of  being  only  a  temporary  structure.  The 
abutments  were  not  imbedded  in  the  earth,  and  were  placed  where 
the  water  of  the  creek  washed  under  at  least  one  of  them.  It  may 
be  that  mere  repairs  of  some  old  work  would  not  come  within  the 
provisions  of  the  statute;  but  a  new  structure,  such  as  this  new  rail- 
road bridge  is,  is  something  more  than  mere  repairs.  We  think  that 
it  comes  within  the  provisions  of  the  statute,  and,  therefore,  that 
upon  the  facts  of  this  case  the  plaintiffs  may  recover.  The  judg- 
ment of  the  court  below  will  therefore  be  affirmed. 

(All  the  justices  concurring.) 
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*878  ^WiLLABB  G.  Withers  v.  Habbison  Bbbbt. 

January  Term,  1881. 

O-naranty :  Bills  and  Notes:  Diligence.  Where  W.,  who  apparently  has 
no  connection  with  the  promissory  note  in  question,  selis  and  assigns  the 
same  before  due,  and  indorses  his  name  thereon  in  blank,  and  he  is  the 
first  and  only  indorser  of  the  note,  and  afterwards  he  is  sued  thereon  by 
the  person  to  whom  he  sold  the  same,  and  he  sets  up  the  following  de- 
fense: That  he  sold  and  assigned  the  note  before  diie,  and  indorsed  the 
same  as  guarantor,  and  that  at  the  time  he  sold  the  same,  and  at  the  time 
that  the  same  became  due,  the  maker  thereof  was  perfectly  solvent,  and  the 
note  could  have  been  collected  from  him  by  the  exercise  of  reasonable 
diligence,  but  that  afterwards  the  maker  became  insolvent,  and  that  no 
notice  was  given  to  the  defendant  of  the  non-payment  of  the  note  until 
nearly  four  years  had  elapsed  after  the  same  became  due,  and  was  then 
given  at  a  time  when  the  note  could  not  be  collected  from  the  maker  be* 
cause  of  his  insolvency:  TitHdf  that  the  defense  was  sufficient;  that  want 
of  due  diligence  on  the  part  of  the  guamntee  will  discharge  the  guaran- 
tor to  the  amount  of  the  loss  sustained.^ 

Error  from  Ghaotanqna  district  court. 
The  case  is  stated  in  the  opinion, 
John  C.  Cannon^  for  plaintiff  in  error, 
J.  2>.  McBriarif  for  defendant  in  error. 

Yalektinb,  J,  This  was  an  action  brought  by  Harrison  Berry 
against  H.  8.  Foster,  Aaron  Lamb,  Buney  Martindale,  and  WiUard 
6.  Withers,  on  a  promissory  note  for  $S0,  dated  April  16, 1875,  due 
August  21,  1875,  and  was  executed  by  H.  8.  Foster,  Aaron  Lamb, 
and  Buney  Martindale,  to  Quinton  Withers.  The  petition  alleges 
that  the  note  was  sold  and  transferred  before  due  by  Quinton  Withers 
to  Willard  G.  Withers.     It  does  not,  however,  appear  to  have  been 

indorsed  by  Quinton  Withers.  The  petition  also  alleges  that 
*874    Willard  *6.  Withers  sold  and  transferred  the  note  before  dne 

to  the  plaintiff,  Harrison  Berry;  and  it  appears  that  Willard 
G.  Withers  indorsed  the  note  in  blank.  The  defendant  Willard  G. 
Withers  filed  an  answer,  which  reads  as  follows : 

**The  defendant  W.  G.  Withers,  for  an  amended  answer  to  plaintiff's  peti- 
tion, denies  each  and  every  material  allegation  therein  contained,  except  what 
may  be  hereinafter  admitted.  The  defendant,  further  answering  said  petition, 
says  that,  prior  to  said  note  in  the  petition  mentioned  becoming  due  and  pay* 
able,  he  sold  and  delivered  the  note  to  plaintiff,  and  signed  the  same  as  guar- 
antor. Defendant,  further  answering  plaintiff's  petition,  says  that  said  note 
became  due  and  payable  on  the  twenty-first  day  of  August,  1875.    Defendant, 

^Mere  laok  of  diligence  on  the  part  of  the  holder  of  a  promissory  note  in  enfordug 
payment  from  the  maker  does  not  estop  the  holder  from  looking  to  the  gaarantor.  Star 
Wagon  Co.  v.  Sweasy,  (Iowa,)  19  N.  W.  Rep.  298.  But  if  guarantor  is  not  notified  of  de- 
fault of  principal  in  a  reasonable  time,  be  is  released  from  liability  to  the  extent  he  may 
be  damaged  by  the  omission.    Newton  Wagon  Co.  y.  Dier,  (Neb.)  4  N.  W.  Rep.  995. 
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further  answering,  says  there  was  but  one  of  the  original  parties  to  said  note 
who  was  solvent  at  the  time  it  became  doe  and  payable,  and  that  plaintiff 
well  knew  that  one  Auron  Lamb  was  the  only  one  of  the  original  makers  of  the 
note  who  was  solvent  at  the  time  of  said  sale  and  transfer  by  defendant  to 
plaintiff.  Defendant,  further  answering,  says  that  plaintiff  did  not  give  him 
any  notice  of  the  non-payment  of  said  note  until  some  time  in  the  month  of 
April,  1879,  and  that  at  that  time  the  said  Aaron  Lamb  had  left  the  state  of 
KanHas  and  become  insolvent,  and  that  all  of  the  original  makers  of  the  note 
were  at  that  time  insolvent.  Defendant,  further  answering,  says  that  if 
plaintiff  had  used  due  diligence  in  suing  upon  said  note,  or  had  given  notice 
to  defendant  of  the  non-payment  of  the  note  prior  to  said  Aaron  Lamb's  leav- 
ing the  state  and  beooming  insolvent,  lie,  the  defendant  W.  G.  Withers,  could 
have  saved  himself  from  loss  of  the  payment  of  the  note  mentioned;  but  that, 
by  reason  of  said  neglect  to  sue  or  give  notice  to  defendant  before  the  said 
Aaron  Lamb  left  the  state  and  became  insolvent,  the  defendant  is  unable  to 
save  himself  from  the  loss  of  said  sum  in  the  note  mentioned.  Defendant, 
further  answering,  says  that,  by  reason  of  said  want  of  demand  and  due  no- 
tice to  defendant  Withers,  plaintiff  ought  not  to  recover  of  him,  the  defend- 
ant W.  G.  Withers.  Wherefore  he  prays  that  said  cause  may  be  dismissed  as 
to  him,  and  that  he  may  recover  his  costs  herein  expended." 

The  plaintiff  demurred  to  this  answer,  upon  the  ground  that 
*375     it  did  not  state  facts  sufficient  to  constitute  any  defense  *to 

the  plaintiff's  petition.  The  court  below  sustained  the  de- 
murrer,  and,  the  defendant  Willard  6.  Withers  standing  upon  his 
answer,  the  court  below  rendered  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  for  $39.50  and  costs;  and  of  this  judg- 
ment the  defendant  Withers,  as  plaintiff  in  error,  now  complains. 

We  think  the  court  below  erred  in  sustaining  the  demurrer  to  the 
defendant's  answer.  The  defendant  did  not,  by  selling  and  trans- 
ferring the  note,  and  by  indorsing  his  name  thereon,  create  an  abso- 
lute liability  against  himself,  but  only  a  conditional  liability.  If  Quin- 
ton  Withers  had  indorsed  the  note  prior  to  the  indorsement  by  Wil- 
lard G.  Withers,  the  liability  of  Willard  G.  Withers  would  be  that 
of  an  ordinary  indorser;  but  as  Quinton  Withers  did  not  indorse  the 
note,  and  as  Willard  G.  W^ithers,  who  apparently  had  no  connection 
with  the  note»  was  the  first  indorser  thereon,  his  liability  was,  prima 
facie,  that  of  a  guarantor.  Finnan  v.  Blood,  2  Kan.  *4:97;  Puller  v. 
Scott,  8  Ean.  *25.  His  guaranty  was  that  he  would  pay  the  note 
upon  condition  that  it  could  not  be  collected  from  the  makers  by  the 
exercise  of  reasonable  diligence.  The  defendant  also  ialleges  in  his 
answer  that  he  was  a  guarantor;  and  he  shows  by  his  answer  that 
the  note  might  have  been  collected  by  the  exercise  of  reasonable 
diligence,  but  that  the  plaintiff  failed  to  colleot  it  through  negligenee 
and  a  want  of  diligence.  And  he  further  shows  that  at  the  present 
time  all  the  makers  are  insolvent.  Under  such  circumstances,  we 
think  that  Willard  G.  Withers  is  discharged  from  all  liability  on  the 
note.  A  want  of  due  diligence  on  the  part  of  the  guarantee  will  dis- 
charge the  guarantor  to  the  amount  of  the  loss  sustained.  2  Daniel, 
N^.  Inst.  p.  662  et  seq.,  §§  1787,  1788;  3  Pars.  Notes  &  B.  136 
€t  seq.:  Puller  v.  Scott,  8  Kan.  *25. 
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The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded,  with  the  order  that  the  demurrer  to  the  answer  be  over- 
ruled. 

(All  the  justices  concurring.) 


*876      *AiiFRBD  Johnston  and  another  v.  Francis  P.  Clements. 

January  Term,  1881. 

1.  Evidence:  Partnership:  Statements  of  Alleged  Partner.    Where 

two  persons  are  sued  as  partners,  and  the  question  of  partnership  is  put 
in  issue,  the  statements  of  one  of  such  peraous,  in  the  absence  of  the 
other,  is  not  evidence  against  the  other  that  they  are  partners. 

2.  Instructions:  Pleadings:  Denied  Facts.    Where  an  alleged  fact  is  not 

only  controverted  by  the  adverse  party,  but  is  an  important  fact  in  the 
case,  it  is  error  for  the  court,  in  charging  the  juiy,  to  assume  the  exist- 
ence of  such  fact  as  one  of  the  facts  prpved  in  the  case. 

8.  Evidence:  Statements  of  Witness.  Where  two  trials  have  been  had 
in  a  case,  and  the  plaintiff  testified  at  both,  and  professed  to  testify  in 
full  at  both,  and  at  the  second  trial  testified  that  his  testimony  at  both 
with  respect  to  certain  particulars  was  substantially  the  same,  held,  un- 
der the  circumstances,  that  evidence  might  be  introduced  to  show  that, 
with  reference  to  said  particulars,  concerning  which  he  testified  at  his 
second  trial,  he  gave  no  testimony  at  the  first  trial. 

4. :  Objection.    Where  an  objectioo  to  evidence  is  made  on  grounds 

stated  as  follows,  "On  all  the  grounds  ever  known  or  heard  of»"  the  ob- 
jection should  not  be  entertained  by  the  court. 

Error  from  Neosho  district  court. 
This  case  is  stated  in  the  opinion. 
Hall  dt  mUf  for  plaintiffs  in  error. 
W.  L.  Simom,  for  defendant  in  error. 

Yalbntine,  J«  This  was  an  action  brought  by  Francis  P«  Clements 
against  Alfred  Johnston  and  Samuel  Enott,  as  partners,  for  damages 
resulting  from  the  death  of  the  plaintiff's  mare,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  Knott.  The  case  was  tried 
in  the  court  below  by  a  jury,  and  the  principal  questions  of  fact 
*877  tried  by  the  jury  are  as  follows:  *(1)  Were  Johnston  and 
Knott  partners?  (2)  Was  Knott  guilty  of  negligence?  (3) 
And  if  Knott  was  guilty  of  negligence,  was  his  negligence  the  canse 
of  the  death  of  the  mare  ? 

There  were  some  errors  committed  by  the  court  below  in  submitting 
these  questions  to  the  jury,  among  which  are  the  following: 

1.  The  court,  after  permitting  evidence  to  be  intro^nced  showing 
that  Knott  had  made  statements,  in  the  absence  of  Johnston,  that  he 
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and  Johnston*  were  partners,  then  refused  to  give  the  following  in- 

struction  to  the  jarj: 

"(8)  The  statements  of  the  defendant  Knott,  made  wb  n  the  defendant 
Johnston  was  not  present,  are  not  to  be  considered  hj  you  as  evidence  against 
the  defendant  Johnston  for  the  purpose  of  proving  a  partnership  of  the  de- 
fendants. ** 

And  the  court  gave  the  following  instructions : 

"In  determining  whether  there  was  a  partnership  betweep  the  defendants, 
you  (the  jury)  may  take  into  consideration,  not  only  what  the  conversation  or 
verbal  agreement  was,  but  also  their  acts  and  declarations,  [that  is,  the  acts 
and  declarations  of  Johnston  and  Knott  .y 

In  giving  and  refusing  these  instructions  we  think  the  court  below 
erred.  Whether  Johnston  and  Knott  were  in  fact  partners  we  do 
not  think  it  is  necessary  to  determine  in  this  case,  as  probably  we  do 
not  have  the  entire  facts  in  the  case  or  the  true  facts  before  us.  Bat 
upon  this  question  see  Beecher  v.  Bush,  recently  decided  by  the  su- 
preme court  of  Michigan,  23  Alb.  Law  J.  317,  7  K.  W.  Rep.  363. 

2.  If  the  defendant  Knott  was  negligent  at  all,  his  negligence  con- 
sisted in  permitting  the  *'false  entry"  mentioned  in  the  instruction 
hereafter  qnoted,  and  which  was  given  by  the  court  to  the  jury. 
This  alleged  false  entry,  and  the  alleged  fact  that  it  produced  the 
death  of  the  mare,  were  not  only  controverted  facts,  but  they  were 
the  most  important  facts  to  be  tried  in  the  case.  Indeed,  they  were 
the  pivotal  facts  upon  which  the  case  must  necessarily  have  been  de- 
cided. And  yet  the  court  below,  erroneously,  as  we  think, 
*378  assumed  their  ex^istenee  as  facts  proved  in  the  case,  in  giving 
the  said  instruction  to  the  jury,  which  instruction  reads  as 
follows : 

**The  court  instructs  you  that  the  defendant  Knott,  in  serving  the  plain- 
tiff's mare  with  his  stallion,  was  bound,  and  it  was  his  duty,  in  iaw,  to  exer- 
cise ordinary  diligence  in  the  management  of  the  stallion  to  prevent  a  false 
entry  or  injury  to  the  mare;  and  ordinary  diligence  in  this  connection  means 
such  a  degree  of  care,  skill,  and  diligence  in  the  mani^ement  of  the  stallion 
as  the  keepers  of  stallions  ordinarily  exercise  in  the  management  of  stailions 
for  the  service  of  mares>  Therefore,  if  you  believe  from  the  evidence  that 
the  defendant  Knott  could  have  prevented  a  fiilse  entry  by  the  use  of  sach 
ordinary  diligence,  and  that  a  false  entry  is  and  can  be  universally  prevented 
by  the  exercise  of  such  diligence,  and  results  only  from  negligence  and  want 
of  care  and  attention,  tJien  the  court  inatnteis  you  that  you  should  find  for 
the  plaintiffs  and  against  t?ie  defendant  KnotU** 

No  one  saw  the  alleged  "false  entry,**  but  it  was  proved,  if  proved 
at  all,  solely  by  circumstantial  evidence. 

8.  Two  trials  were  had  in  this  case, — the  first  before  a  justice  of 
the  peace,  and  the  second  in  the  district  court;  the  last  of  which  is 
the  one  which  resulted  in  the  judgment  which  the  plaintiffs  in  error 
(defendants  below)  now  seek  to  have  reversed.  The  plaintiff  below 
was  a  witness  at  both  of  these  trials,  and  in  the  dietriot  oonrt  he  tes- 
tified that  his  evidence  at  the  trial  in  the  justice's  oourt  was  substao- 


FBATHEB  V.  QAXKON.  9^ 

tially  the  same  as  it  was  in  the  distriet  court ;  that,  with  reference  to 
certain  material  facts  which  he  had  testified  to  in  the  district  court, 
(and  which  the  defendants  claimed  was  the  first  time  which  he  had 
testified  to  the  same,)  he  testified  that  he  had  also  testified  to  snch 
facts  before  the  justice  of  the  peace.  Afterwards,  the  defendants  in- 
troduced witnesses  who  had  heard  all  the  plaintiff's  testimony  at  both 
trials,  to  prove  that  the  plaintiff,  in  the  justice's  court,  testified  that 
with  reference  to  certain  matters,  which  included  these  material  facts, 
he  bad  given  full  and  complete  testimony  in  the  justice's  court;  and 
also  to  prove  by  these  same  witnesses  that,  in  fact,  he  had  not  testified 
to  these  material  facts  at  all  in  the  justice's  court ;  but  the  court 
*d79  below,  *upon  objection  being  made  by  the  plaintiff  below,  re- 
fused to  permit  the  testimony  of  these  witnesses  to  be  intro- 
duced, so  far  as  it  tended  to  show  what  the  plaintiff  had  not  testified  to 
before  the  justice  of  the  peace.  We  think  the  evidence  should  have 
been  received. 

4.  The  court  below  also  entertained  objections  and  excluded  evi- 
dence where  the  grounds  of  the  objections  were  stated  as  follows: 
"On  all  the  grounds  ever  known  or  heard  of."  The  court  should  not 
have  entertained  these  objections.  Objections  made  in  that  form  are 
unfair,  both  to  the  court  and  to  the  adverse  party,  and  entertaining 
such  objections  tends  to  lower  the  dignity  of  the  court. 

The  judgment  of  the  court  below  will  be  reversed^  and  cause  re- 
manded for  a  new  trial. 

(All  the  justices  concurring.) 


N. 


Hbnbt  Pbathbb  and  others  v.  A.  H.  Gammon  and  another. 

January  Term,  1881. 

Principal  and  Surety:  Extension  of  Time.  Where  a  promissory  note 
upon  which  three  persons  areliable— one  as  principal  debtor,  and  the  other 
two  as  sureties — is  placed  by  t}ie  owner  thereof  in  a  bank  for  collection, 
and,  after  the  note  has  become  due,  an  agreement  is  made  between  the 
officers  of  the  bank  and  the  principal  debtor  that,  in  consideration  of  the 
sum  of  Q40,  to  be  paid  to  the  officers  of  the  bank,  to  be  applied  in  part 
payment  of  the  amount  due  on  the  note,  and  in  consideration  of  the  fur* 
ther  sum  of  $1,  to  be  paid  to  the  officers  of  the  bank  for  their  time  and 
trouble  in  doing  the  business,  the  time  for  the  payment  of  said  note  should 
be  extended  for  some  months,  and  said  sums  are  paid,  and  the  time  for 
the  payment  of  the  note  is,  in  consideration  thereof,  extended  in  accord- 
ance with  the  said  agreement,  and  said  officers  had  authority  from  the 
owner  of  the  note  to  extend  the  time  for  the  payment  thereof  upon  re- 
ceiving a  partial  payment  of  the  amount  due  thereon,  but  did  not  have 
authority  to  extend  the  time  for  such  payment  upon  any  other  considers* 
tion  whatever,  and  said  extension  of  time  of  payment  was  without  the 
knowledge  or  consent  of  the  sureties,  and  the  agreement  to  receive  the 
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said  $1,  and  the  reception  there(rf,  was  without  the  knowledge  or  oonsent 
of  the  owner  of  the  note,  held^  that  this  extension  of  the  Ume  for  pay- 
ment of  the  note  did  not  release  the  sureties.^ 

*880    *Error  from  Cherokee  distriot  court. 
The  case  is  stated  in  the  opinion. 

Martin  d  Mileham,  lor  plaintiffs  in  error* 

A  surety  will  be  discharged  if  a  new  agreement  be  made  between  the  cred- 
itor and  the  principal  debtor,  as  in  this  case,  extending  the  time  for  the  pay- 
ment of  a  note.  King  v.  Baldwin,  17  Johns.  384;  Hubbard  v.  Gume7,64N. 
Y.  457.  It  is  wholly  immaterial  whether  such  extension  has  operated  to  the 
prejudice  of  the  surety  or  not.  Haden  v.  Brown,  18  Ala.  641;  Atlanta  N. 
B.  y.  Douglass,  51  Ga.  205.  See,  also,  Woodburn  v.  Carter,  50  Ind.  376; 
White  V.  Whitney,  51  Ind.  124;  Hogshead  v.  Williams,  55  Ind.  145;  Ashton 
y.  Sproule,  35  Fa.  St.  492;  Thornton  y.  Dabney,  23  Miss.  559;  Dunham  t. 
Countryman,  66  Barb.  268;  Brooks  y.  Wright,  13  Allen,  72;  Bose  y,  Will- 
iams, 5  Kan.  483;  Jenness  y.  Cutler,  12  Kan.  500. 

RitUr  d  AnderMon,  for  defendants  in  error. 

Yalbntinb/  J.  This  was  an  action  brought  by  A.  H.  Gammon 
and  William  Deering,  partners  as  Gammon  &  Deering.  against  George 
Busby,  HeQry  Frather,  and  H.  W.  Sandusky,  on  a  certain  promis- 
sory note.  Busby  and  Prather  were  joint  makers  of  the  note,  and 
Sandusky  was  a  guarantor  thereof,  waiying  demand,  protest,  and 
notice.  The  note  was  dated  January  6,  1875,  and  due  October  1, 
1875. 

It  is  agreed  by  the  parties  that  Busby  was  the  principal  debtor, 
and  that  Prather  and  Sandusky  were  only  sureties. 

Busby  makes  no  defense  to  the  note,  but  Prather  and  Sandusky  set 
up  the  defense  that  they  were  only  sureties,  and  that  the  bolder  of 
the  note,  for  a  valuable  consideration,  made  a  yalid  agreement  with 
Busby  to  extend  the  time  of  payment  of  the  note  for  some  months, 
without  the  consent  or  knowledge  of  the  sureties,  and  that  he  did  so 
extend  the  time  for  the  payment  thereof.  It  is  agreed  by  the 
*d81  parties  that  the  time  *for  the  payment  of  the  note  was  in  fact 
extended ;  but  whether  such  extension  was  made  upon  a  yalid 
agreement,  or  any  agreement,  is  not  admitted  by  the  holders  of  the 
note,  and  the  evidence  does  not  show  that  any  such  agreement  was 
made.  There  is  evidently,  however,  some  mistake  in  the  evidence 
with  reference  to  dates ;  but,  even  if  we  were  to  correct  the  dates,  we 
still  think  that  no  valid  agreement  for  the  extension  of  the  time  of 

iSee  Rose  v.  Williaius,  6  Kan.  48d,  and  note;  Ray  y.  Brenner,  J 2  Kan.  *106,  and  note. 

Where  a  contract  for  an  extension  of  time  of  payment  to  which  the  surety  does 
not  consent  is  invalid,  the  surety  is  not  exonerated,  Miller  ▼.  McCuilen,  (Iowa,)  29  K. 
W.  Rep,  ©42,  where  the  creditor  agreed  to  receive  a  renewal  note  provided  the  snrety 
should  sign  the  same,  and  surety  did  not  sign;  Byers  v.  Harris,  (Iowa,)  25  N.  W.  Rep. 
879,  where  the  contract  for  extension  of  time  was  withoat  consideration ;  St  Marie  t. 
Polleys,  (Wis.)  1  N.  W.  Rep.  389,  Irvine  v.  Adaras,  (Wis.)  4  N.  W.  Rep.  573,  where  an 
agreement  to  extend  the  time  was  held  invalid,  beinjic  in  consideration  of  usurious  in- 
terest.   For  the  general  subject,  see  Hubbard  v.Ogden,  22  Kan.  363. 
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payment  of  ihe  note  was  made.  At  the  time  tbe  note  became  dne,  it 
^as  in  tbe  possession  of  Hobart  &  Donbleday»  bankers  at  Golumbas, 
Kansas.  The  testimony  of  William  Busby,  a  son  of  the  principal 
-debtor  on  tbe  note,  shows  that  William  Busby  went  to  the  bank  of 
Hobart  &  Doubleday  on  the  first  day  of  February,  1877,  and  that 
'*Mr.  Doubleday  then  told  him  that,  if  bis  father  wonld  pay  940  on 
tbe  note,  he  would  extend  the  time  of  payment  on  the  note  until  Oc- 
tober 1,  1877,  but  that  bis  father  (George  Busby,  principal  on  afore- 
said note)  would  have  to  pay  him  something  for  tbe  extension,  and 
that  said  witness  reported  the  same  to  his  father  on  the  same  day.*' 
Mr.  Doubleday  testified  on  the  same  subject  as  follows : 

*"!  am  one  of  the  firm  of  Hobart  &  Doubleday.  The  note  in  controversy 
was  sent  to  us  by  Qammon  &  Deering  for  collection.  I  wrote  to  George 
Busby  to  come  and  pay  the  note.  After  It  matured,  his  son  William  Busby 
came  and  asked  an  extension  of  time.  I  told  him  to  tell  his  father  that  if  be 
would  pay  $50  on  the  note,  and  pay  us  for  our  trouble,  I  think  I  said  one 
•dollar,  we  would  extend  the  time  to  October  1, 1878.  I  think  I  gave  an  ex- 
tension of  three  or  four  months.  I  received  a  letter  inclosing  $40,  and  an 
agreement  to  pay  me  for  extending  the  time.  I  do  not  recollect  whether  I  re- 
ceived the  dollar  for  extending  the  time  or  not.  Think  not.  On  receipt  of 
the  $40, 1  wrote  on  a  small  slip  of  paper,  (and  attached  the  same  to  the  note») 
*  We  have  given  until  October  1,  1876,  on  balance  of  this  note.'  " 

This  was  all  the  evidence  there  was' upon  the  question  as  to  whether 
the  plaintiffs  made  any  agreement  with  Mr.  Busby  to  extend  the  time 
of  payment.  There  was  evidence  showing,  or  tending  to  show,  that 
Hobart  &  Doubleday  had  authority  from  the  plaintiffs  to  ex- 
*382  tend  the  time,  but  only  upon  con^sideration  that  a  portion  of 
the  note  should  be  paid.  There  was  no  testimony  tending  to 
show  that  the  plaintiffs  had  any  knowledge  that  Hobart  &  Doubleday 
had  received,  or  were  to  receive,  anything  on  their  part  for  extending 
the  time  of  payment,  and  it  is  clearly  shown  that  the  plaintiffs  them- 
selves were  not  to  receive  anything  more  than  was  already  due  upon 
the  note.  Doubleday  also  testified  that  "the  one  dollar,  if  paid,  was 
for  us  and  for  our  trouble."  And  the  defendant  Busby  knew  that  the 
one  dollar,  or  whatever  consideration  might  be  paid  for  the  extension 
of  the  time,  over  and  above  what  was  paid  on  the  note,  was  to  go 
solely  and  exclusively  to  Hobart  &  Doubleday.  It  was  not  a  consid- 
eration to  the  plaintiffs  for  extending  the  time,  but  it  was  merely  a 
consideration  to  Hobart  &  Doubleday  for  their  time  and  trouble  in 
doing  tbe  business.  Even  if  Busby  and  Hobart  &  Doubleday  had 
come  to  the  same  nnderstanding  with  reference  to  the  extension  of 
time,  (and  it  does  not  appear  that  they  did,)  still  such  understanding 
would  not,  under  the  circumstances,  have  amounted  to  a  valid  and 
binding  agreement  in  law  upon  the  plaintiffs  to  extend  the  time.  But 
as  it  does  not  appear  from  the  evidence  that  Busby  and  Hobart  & 
Doubleday  came  to  the  same  understanding  or  agreement^  clearly  no 
valid  contract  was  made  for  the  extension  of  the  time  for  the  pay- 
ment of  the  note.    It  would  seem  from  the  evidence  that  Busby  un- 
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dorsiood  that  the  timd  for  payment  was  to  be  extended  until  October 
1,  1877,  on  consideration  of  the  payment  of  $40  on  the  note,  and 
payment  of  compensation  to  Hobart  &  Donbleday  for  their  trouble. 
Hobart  &  Doubleday  understood  that  Busby  was  to  pay  $50  on  the 
note  and  one  dollar  for  their  time  and  trouble,  and  that,  in  considera- 
tion therefor,  the  time  was  to  be  extended  until  October  1,  1878. 
But  the  time  was  not  in  fact  extended  even  to  October  1,  1877;  it 
was  extended  only  to  Octobei:  1,  1876;  and  it  does  not  appear  that 
Busby  ever  paid  anything  for  the  extension,  except  the  payment  of 
$40  on  the  note.  And  the  payment  of  this  $40  was  a  payment  of 
only  a  portion  of  what  was  then  due  on  the  note,  and  of  what 
*88S  the  plaintiffs  were  at  that  time  entitled  to  ^receive;  for  the 
whole  note  at  that  time,  amounting  to  $165  and  interest,  was 
already  due,  and  had  been  due  for  some  months,  and  therefore  such 
payment  could  not  constitute  a  sufficient  consideration  for  a  new  and 
valid  agreement  for  the  extension  of  the  time  for  the  payment  of  the 
note  to  some  future  period  of  time.  Jenness  v.  Cutler,  12  Kan.  *500, 
*518.  And  the  one  dollar  (even  if  paid)  could  not  be  a  considera- 
tion to  the  plaintiffs  for  extending  the  time,  for  they  were  not  to  re- 
ceive the  dollar,  and  did  not  know  anything  about  it. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


Dandbl  Stainbbook  v.  Baohbl  Dbawtku 
January  Term,  1881. 

1.  Depositions :  Adjournment.     Where  a  notice  to  take  depositions  states 

that  the  depositions  will  be  taken  on  a  certain  day,  and  that  the  taking 
thereof  wiU  be  continued  from  day  to  day  until  the  same  are  all  taken, 
and  the  party  taking  the  same  commences  to  take  depositions  on  the  day 
specified  in  the  notice,  and  continues  taking  from  day  to  day  until  Satur- 
day in  the  afternoon,  and  then  adjourns  the  taking  of  the  depositions tUl 
Monday,  held,  that  the  adjournment  from  Saturday  till  Monday  is  not  an 
irregularity  that  will  invalidate  the  depositions. 

2.  Evidence:  Lost  Paper:  Contents  of.    Where  an  order  is  given  to  pay 

money,  and  the  person  on  whom  it  is  drawn,  and  to  whom  the  order  is 
sent,  is  the  defendant  in  the  case,  and  it  is  shown  by  evidence  that  be  re- 
ceived the  order,  and  paidtlie  money  thereon,  and  that  he  has  not  seen 
the  order  for  several  years,  and  that  he  does  not  know  wbat  he  did  with 
it  or  where  it  is,  Tield,  that  under  such  circumstances  the  plaintift  may 
introduce  evidence  of  the  contents  of  the  order. 

8 .  Hearsay.  And  furtTier  Tield,  tbat  proof  of  a  con  versation  giving  authority 
from  the  holder  of  a  note  to  anotber  person  to  collect  the  same,  is  not 
hearsay  evidence;  and  held,  that  in  this  particular  case  the  evidence  is 
immaterial. 
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*384    *Error  from  Linn  district  coart. 

Action  broaght  by  Drawjer  against  Stainbrook  on  a  promissory 
note.  Trial  at  the  November  term,  1876,  of  the  district  coart,  and 
judgment  for  plaintiff  for  $1,840.60  and  costs. 

James  D,  Snaddy,  for  plaintiff  in  error. 

A.  F.  Ely,  for  defendant  in  error. 

Valbntinb,  J.  This  was  an  action  on  a  promissory  note,  broaght 
by  Bachel  Drawyer  against  Daniel  Stainbrook.  The  defendant  plea  ied 
the  statute  of  limitations.  The  note  appeared  to  be  barred  by  such 
statute,  and  was  barred  unless  a  certain  payment,  alleged  by  the 
plaintiff  to  have  been  made,  and  denied  by  the  defendant,  was  in  fact 
made  upon  the  note;  and  the  evidence  was  directed  principally  to 
proof  and  disproof  of  such  payment.  The  depositions  of  various  wit- 
nesses were  read  with  reference  to  this  question,  and  all  the  questions 
raised  by  counsel  in  this  court  have  reference  to  ^  these  depositions, 
and  to  the  evidence  contained  therein. 

1.  The  first  point  made  by  counsel  for  plaintiff  in  error,  who  was 
defendant  below,  is  as  follows : 

''(1)  The  depositions  of  Champion,  Drawyer,  and  Davison  should  have  been 
suppressed,  because  not  taken  at  the  time  in  the  notice  specified,  and  because 
of  continuance  of  taking,  without  any  reason  therefor.  Kisskadden  ▼•  Gi*ant, 
1  Kan.  328;  Bracken  v.  March,  4  Mo.  74." 

Counsel  for  defendant  in  error  answersin  his  brief  as  follows: 

"(1)  The  court  did  not  err  in  overruling  the  motion  to  suppress  the  deposi- 
tions of  Champion,  Drawyer,  and  Davison.  The  case  of  Kisskadden  v.  Grant, 
1  Kan.  828,  is  not  analogous  to  this.  In  this  case  the  taking  of  the  deposi- 
tions was  commenced  at  the  time 'and  place  in  the  notice  specified,  and 

Drawyer's  deposition  was  taken  on  the  same  day,  and  the  *deposi- 
*385      tions  of  Champion  and  Davison  were  taken  on  successive  days  there* 

after  until  completed.  The  adjournments  from  day  to  day  were  nec- 
essary." 

We  think  the  connsel  for  defendant  in  error  is  correct.  The  depo- 
sition of  one  of  the  witnesses  (Drawyer)  was  taken  on  the  very  day 
that  the  notice  specified;  and  then,  for  a  certain  reason  which  we 
think  was  sufficient,  the  taking  of  the  depositions  was  adjourned  nntil 
the  next  day,  which  was  Saturday.  A  part  of  the  depositions  was  taken 
on  that  day,  in  the  afternoon,  and  then  the  officers,  not  having  suffi- 
cient time  to  finish  taking  the  depositions,  adjourned  the  taking 
thereof  until  Monday.  And  this  we  also  think  was  for  a  sufficient 
reason.  The  notice  specified  that  the  taking  of  the  depositions  would 
be  from  day  to  day  until  the  same  were  all  taken;  and  the  only  seem- 
ing irregularity  was  that  the  taking  of  the  depositions  was  adjourned 
from  Saturday  till  Monday.  But  as  Sunday  is  usually  not  consid- 
ered a  proper  day  on  which  to  carry  on  judicial  proceedings,  the  ad- 
journment from  Saturday  till  Monday  was  not  an  irregularityi  and 
did  not  invalidate  the  depositions. 
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2.  The  seoond  point  made  by  oonnsei  for  plaintiff  in  error  is  as 

follows : 

"(2)  The  oourt  erred  in  admitting  in  evidence  the  pretended  copy  of  the 
order  in  Leonard  G.  Drawyer's  deposition,  no  loss  or  destruetioi  of  said  order 
being  shown/' 

To  this  point  oounsel  for  defendant  in  error  answers  as  follows: 

''(2)  The  court  did  not  err  in  admitting  evidence  as  to  the  contents  of  the 
order.  Proper  grounds  for  the  admission  of  this  testimony  were  laid  by  the 
testimony  of  plaintiff  in  error.  He  was  the  proper  custodian  of  the  order, 
and  was  shown  to  have  received  it.  This  order  was  in  the  nature  of  a  re- 
ceipt. It  was  not  necessary  to  show  its  loss  in  order  to  make  this  testimony 
competent.     Wolf  v.  Poster,  13  Kan..*116." 

We  think  that  counsel'  for  defendant  in  error  is  correct  in  saying 
that  proper  grounds  were  laid  for  the  admission  of  testimony  con- 
cerning the  contents  of  the  order.     The  contents  of  the  order,  as  tes- 
tified to  by  Leonard  G.  Drawyer^were  as  follows; 

•886      ***  Daniel  Stambrook:   Please  let  Susan  Jane  Phenix  have  fifty  dol. 
lars,  and  I  will  credit  the  same  on  your  note. 
[Signed]  "Raohel  Drawyer." 

Drawyer  testified  that  he  sent  this  order  to  Btainbrook.     Drawyer 

farther  testified  as  follows : 

"I  was  in  the  state  of  Kansas  and  saw  Daniel  Stainbrook  in  May,  in  the 
year  1872;  had  a  conversation  at  that  time  with  Stainbrook.  He  told  me  that 
he  had  paid  the  order  of  fifty  dollars  to  Mrs.  Susan  Jane  Phenix,  and  that  he 
had  paid  her  more  than  that.  He  said:  <  There  should  be  indorsed  one  hun- 
dred  and  fifty  dollarst  instead  of  fifty  doUars,  on  that  note,  because  I  have  paid 
Jane  [meaning  Susan  Jane  Phenix]  that,  if  not  more.'  " 

And  Drawyer  further  testified  as  follows ; 

"I  asked  him  [Stainbrook]  to  give  a  new  note.  He  said  be  would  do  so; 
got  pen,  ink,  and  paper,  and  sat  down  at  a  table  to  write  a  new  note.  He 
looked  at  the  note  in  question,  and  when  he  saw  that  there  was  no  indorse- 
ment upon  it,  he  refused  to  give  a  new  note  until  he  had  seen  his  lawyer.  I 
said,  *  There  ought  to  be  fifty  dollars  indorsed  upon  the  note.'  He  repUed 
that  he  had  paid  fifty  dollars  on  the  note,  and  more  too.  Said  he  had  paid  it 
to  Susan  Jane  Phenix.  He  then  refused  to  give  a  new  note,  and  wanted  me 
to  buy  the  note." 

Stainbrook  himself  testified  that  he  received  an  order  and  paid 
fifty  dollars  thereon;  but  he  could  not  tell  the  contents  thereof,  for  it 
had  been  a  long  time,  several  years,  since  he  saw  the  order.  He 
does  not  know  what  be  did  with  it.  After  Stainbrook  had  testified 
that  he  could  not  state  the  contents  of  the  order,  he  was  asked  the 
following  question :  ''Did  not  the  order  read  substantially  as  follows? 
'Daniel  Stainbrook:  Please  let  Susan  Jane  Phenix  have  fifty  dol- 
lars, and  I  will  credit  the  same  on  your  note.  BA.cHBii  Drawteb.*  " 
And  his  answer  to  the  question  was,  "I  coald  not  tell  yon."  Proof  of 
the  contents  of  this  order  was,  however,  not  absolutely  essential  in 
this  oiase;  for  Stainbrook  himself  admitted,  according  to  the  testi* 
mony  of  Drawyer,  that  he  had  paid  fifty  dollars  on  this  note. 
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3.  The  connsel  for  plaintiff  in  error,  as  his  third  and  last  point, 

states  as  follows : 

*387      *'*(3)  Thecoart  erred  in  admitting  in  evidence  the  paragraphs  of 

Champion's  deposition  on  pages  10  and  11  of  case  made.    Those  para- 

graplis  are  liearsay.    Bachel  Drawyer's  deposition  was  taken  in  this  action/' 

Counsel  for  defendant  in  error,  in  answer  to  this  point,  states  as 

follows : 

'*(3)  There  was  no  error  in  admitting  paragraphs  referred  to  by  counsel 
for  plaintiff  on  pages  10  and  11.     1  Greenl.  £v.  §  100  et  seq." 

We  think  the  defendant  in  error  is  correct.  The  paragraphs  men- 
tioned were  simply  proof  of  authority  given  by  Rachel  Drawyer,  the 
plaintiff  below,  to  Edward  H.  Champion  to  collect  the  said  promis- 
Bory  note  from  the  defendant,  and  of  course  were  not  hearsay.  Be- 
sides, they  were  wholly  immaterial  in  this  case,  for  they  did  not  tend 
to  prove  or  disprove  the  alleged  payment  on  the  promissory  note;  if 
they  had  been  entirely  stricken  out,  it  would  not  injure  the  plaintiff's 
case  in  the  slightest  particular. 

We  have  now  considered  all  the  points  made  by  counsel  for  the 
plaintiff  in  error,  (copying  his  brief  in  full,)  and  we  do  not  think  the 
court  below  committed  any  error ;  therefore  the  judgment  of  the  court, 
below  will  be  afiSrmed. 

(All  the  justices  concurring.) 


Missouri,  K.  &  T.  Bt.  Go.  v.  B.  P.  WitTSON. 

January  Term,  1881. 

Action  by  Watson  against  the  railway  company,  to  quiet  his  title 
to  certain  land  in  Chase  county.  February  8,  1879,  in  the  district 
court  of  that  county,  Watson  recovered  a  judgment  against  the  de- 
fendant company,  which  brings  the  case  here. 

D.  Kelso,  for  plaintiff  in  error. 

S.  N.  Wood  and  (7.  M.  Foster,  for  defendant  in  error* 

*388    *Pbb  GimiAM.     As  it  is  admitted  that  the  facts  in  this  case 
are  substantially  the  same  as  those  in  Missouri,  E.  &  T.  By. 
Go.  V.  Noyes,  ante,  *SM,  the  judgment  will  be  affirmed,  upon  the  au- 
thority of  that  case. 
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Bt*  Louis,  E.  &  A.  Bt.  Go.  v.  A.  Y.  Cobb. 
January  Term»  1881. 

Action  brought  by  Cobb  against  the  railway  company,  to  recover 
for  supplies  furnished  for  the  subsistence  of  persons  working  in  the 
construction  of  the  defendant's  road.  Trial  at  the  September  term, 
1880,  of  the  Franklin  district  court,  and  judgment  for  the  plaintifi. 
The  defendant  brings  the  case  here. 

Mason  dt  Meiga,  for  plaintiff  in  error. 

A.  W.  Benson,  for  defendant  in  error. 

Pbb  Gubiah.  This  action  was  brought  by  A.  Y.  Cobb  against  the 
St.  Louis,  Kansas  &  Arizona  Railway  Company,  under  section  1,  o. 
136,  of  the  Laws  of  1872,  (Comp.  Laws  1879,  p.  785,)  to  recover  of 
the  railway  company  for  supplies  furnished  for  the  subsistence  of  per- 
sons working  in  the  construction  of  its  road.  The  judgment  of  the 
court  below  was  in  favor  of  the  plaintiff,  and  against  the  defendant; 
but  it  must  be  reversed,  upon  the  authority  of  the  case  of  Wells  v. 
Mehl,  ante^  *205.  The  supplies  were  not  furnished  to  the  railway 
company,  nor  were  they  furnished  to  a  contractor  with  the  company, 
nor  even  to  a  subcontractor,  but  to  a  «ti&-suboontractor,  (if  we  may 
be  allowed  to  use  the  expression ;)  that  is,  to  a  person  contracting  and 
acting  under  a  subcontractor.  Jay  Gould  was  the  contractor, 
*389  Manderville,  Dowling  &  Go.  were  the  subcon^tractora,  and 
Mastin  Bros,  were  the  Bub-8uboontra(itors,  and  the  persons  to 
whom  plaintiff  furnished  supplies. 

Among  the  agreed  facts  of  the  case,  upon  which  the  court  below 
rendered  its  judgment,  are  the  following : 

'*(4)  It  is  admitted  by  the  defendant  that  the  plaintiff  supplied  said  Mastin 
Bros.,  while  so  engaged  upon  said  contract,  with  provisions  and  goods  used 
by  them  in  subsistence  in  carrying  on  said  work,  and  that  on  the  twenty-second 
day  of  March,  1880,  there  was  a  balance  due  the  plaintiff  from  said  Mastin 
Bros,  of  $333.16,  on  account  of  the  goods  and  provisions  so  furnished  incurred 
in  carrying  on  said  work;  and  said  indebtedness  has  not  been  paid.  (5)  It  is 
admitted  and  agreed  that  the  railway  company  defendant  had  paid  Jay  Uould 
in  full,  and  Manderville,  Dowling  &  Co.  have  been  paid  in  full,  and  Mander- 
ville, Dowling  A  Go.  paid  Mastin  Bros,  in  full;  and  at  the  times  of  said  pay- 
ments neither  the  railway  company  defendant,  Jay  Qould,  nor  Manderville, 
Dowling  &  Co.  had  any  knowledge  of  the  indebtedness  in  the  petition  set 
forth." 

The  statute  under  which  this  action  was  brought  provides,  Bubstan- 
tially,  that  when  a  railroad  company  lets  a  contract  for  the  construc- 
tion of  its  road,  or  any  part  thereof,  and  does  not  take  a  certain  kind 
of  bond  from  the  contractor,  (and  none  was  taken  in  this  case,)  the 
railroad  company  shall  be  liable  to  *'pay  all  laborers,  mechanics,  and 
material-men,"  (and  it  is  admitted  that  the  plaintiff  is  not  included 
in  this  class  of  persons,)  "and  persons  who  supply  such  contractor 
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idth  provisions  or  goods  of  any  kind;**  and  the  question  is,  is  the 
plaintiff  included  in  this  latter  class  of  persons  ?  This  question  we 
have  already  virtually  answered  in  the  negative,  in  the  case  of  Wells 
Y.  Mehly  supra,  .  The  plaintiff  in  this  case  did  not  furnish  anything 
to  be  incorppraUd  into  the  conttruction  of  the  railroad  itself^  which 
alone  would  place  him  in  the  first  class;  and  he  did  not  furnish  any- 
thing to  the  contractor,  which  we  think  is  requisite  to  place  him  in  the 
second  class.  He  simply  furnished,  as  above  stated,  a  «tib-8ubcon- 
tractor  with  provisions  and  other  goods,  for  the  subsistence  of  per- 
sons who  at  the  most  only  worked  in  the  construction  of  the  rail- 
'  way.  The  judgment  of  the  court  below  will  be  reversed,  upon 
*890  *tbe  authority  above  referred  to,  and  judgment  will  be  rendered 
in  favor  of  the  defendant  below  for  costs. 


MissoxTiti  Yal.  Lifb  Ins.  Co.  and  another  v.  Bbhnbt  B.  Eibhii^ 

Sheriff,  etc. 

January  Term,  1881. 

Action  brought  in  the  Davis  district  court  by  the  Missouri  Valley 
Life  Insurance  Company  against  Kiehl,  sheriff  of  that  county,  and 
five  others,  to  recover  damages  for  certain  wheat  and  rye  out  and 
taken  from  the  land  of  plaintiff.  Trial  at  the  May  term,  1876,  of 
the  district  court,  and  judgment  for  the  defendants.  The  plaintiff 
brings  the  case  here. 

T.  A.  Hurd,  for  plaintiff  in  error. 

McClure  <t  Humphrey ^  for  defendants  in  error. 

Pbb  CuBUM.  The  principal  question  to  be  decided  in  this  case, 
as  is  shown  by  the  record  and  admitted  by  counsel,  is,  who  owns  the 
annual  crops  growing  on  land  under  the  foirowing  circumstances? 
A  judgment  and  decree  of  foreclosure  are  rendered  against  the  owner 
of  the  land,  on  a  note  and  mortgage.  Afterwards  the  owner  sows 
wheat  and  rye  upon  the  land.  Afterwards  an  order  of  sale  is  issued, 
and  the  land  is  sold,  and  the  sale  confirmed,  and  a  sheriff's  deed  is 
executed  to  the  purchaser,  who  immediately  takes  possession  of  the 
property.  Afterwards  the  crops  mature,  and  are  ready  to  be  har- 
vested. 

Under  such  circumstances,  we  think  the  crops  belong  to  the  pur- 
chaser. This  question  has  already  been  decided  in  this  court,  in  the 
case  of  Smith  v.  Hague,  ante,  *246.  The  judgment  of  the  court  be- 
low in  this  case  will  therefore,  upon  the  authority  of  the  above  decis* 
ion,  be  reversed,  and  the  cause  remanded  for  a  new  trial. 


\ 
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*391  *£an8ab  Pao.  By.  Go.  v.  Ltmav  Bichabdson. 

January  Term,  1881. 

1.  Bailroads:  Law  and  Faot:  Qaestton  for  Jury:  Finding.   Where  the 

plaintiff  testified  tbat  as  he  approached,  with  his  wagon  and  team,  a  rail- 
road crossing  of  a  public  street  in  the  city  of  Topeka,  adjoining  the  pas- 
senger depot  of  the  railway  company,  he  looked  to  the  west,  (the  direction 
from  which  the  train  came,)  and  all  he  saw  was  a  large  pile  of  lumber, 
and  didn't  hear  any  bell  or  whistle;  and  a  witness  stat^  that  he  was  ten 
or  fifteen  feet  from  the  depot,  but  heard  nosigniUs  until  the  collision,  and 
would  have  heard  them  if  any  had  been  given;  and  four  other  witnesses, 
who  were  present,  testified  that  they  did  not  hear  the  whistle  sounded  or 
the  bell  rung  until  the  instant  of  the  collision;  and  a  passenger  on  the 
train,  and  in  a  car  next  to  the  rear  one,  stated  that  he  didn't  hear  any 
alarm;  and,  on  the  part  of  the  defense,  the  fireman  and  engineer  testified 
that  they  whistled  for  station  above  the  tank,  300  or  400  yards  west  of  the 
crossing,  and  rang  the  bell  continuously  from  the  tank  until  the  train 
.  stopped;  and  five  other  witnesses  stated  tliat  they  heard  the  whistle 
sounded  300  or  400  yards  west  of  the  crossing,  and  the  ringing  of  the  bell 
as  the  train  came  in:  held,  that  there  was  a  sufficient  conflict  of  evidence 
to  raise  a  question  of  fact  whether  proper  and  timely  signals  were  given, 
and  the  trial  court  was  justified  in  submitting  tlie  evidence  to  the  jury 
for  their  consideration,  ffeidt  furtfient  that  there  was  evidence  sufficient 
to  sustain  the  finding  of  the  jury  that  proper  signals  of  the  approach  of 
the  train  to  the  crossing  were  not  given. 

2,  Kegligence:  Jury,  Province  of.    Where  the  evidence  on  a  question 

of  negligence  is  doubtful,  and  presents  qualifying  circumstances,  and  the 
inferences  to  be  drawn  from  the  facts  are  uncertain,  it  is  the  province  of 
the  jury  to  decide. 

3,  '  ;  Contribntory  Kegligence:  Question  for  Jury.  Where  a  per- 
son ,  as  he  approached  a  railroad  crossing  at  the  main  thoroughfare  of  a  dtv 
with  his  team  and  wagon,  looked  west,  (the  direction  from  which  the  train 
afterwards  came,)  saw  only  a  pile  of  lumber,  and  heard  no  bell  or  whistle, 
then  looked  ahead,  saw  the  street  clear,  and  attempted  to  drive  across, 
then  tried  to  pull  his  team  around  to  avoid  the  coming  train,  but  too  late 
to  prevent  a  collision,  and  evidence  is  produced  tending  to  prove  that  the 
train  was  coming  in  at  too  great  a  rate  of  speed,  and  that  no  timely  signals 
of  warning  of  the  coming  of  the  train  were  given,  but  some  witnesses 
testified  that  they  hallooed  to  him  to  stop  as  the  train  was  coming,  and 
one  witness  stated  that  he  took  off  his  hat  at  him,  and  told  him  the  train 
was  coming,  and  such  person  testified,  "He  didn't  hear  anybody  call/' 
field,  that  it  will  be  left  to  the  jury  to  say  whether  such  person  was  guilty 

of  contributory  negligence.    In  such  a  case,  and  under  such  circum- 
^392     stances,  the  question  of  negligence  or  want  of  proper  care  is  *a  matter 
of  ordinary  observation  and  experience  of  the  conduct  of  men,  and  the 
judgment  of  a  jury  ought  to  control. 

4.  :   Bailroads:    No  Flag- Man  at  Grossing.    In  an  action  by  a 

plaintiff  for  peraonal  injuries  against  a  railroad  company,  it  was  averred 
in  the  petition  tbat  the  iujm'ies  were  caused  by  the  neglect  of  the  company 
in  crossing  the  public  street  of  the  city  with  a  locomotive  and  train  of 
cars  at  a  very  swift,  rapid,  dangerous,  and  reckless  rate  of  speed,  and 
without  giving  any  warning  of  the  approach  of  the  locomotive  and  cars  by 
sounding  a  whistle  or  tinging  a  bell,  and  that  the  view  of  the  approach 
of  the  locomotive  and  cars  was  obstructed  by  cars  standing  on  the  track. 


KANSAS  PAC.  BY.  00.  V.  RICHABDfiON.  278 

and  bylamber  piled  in  close  proximity  to  the  roadi  Reld  not  error,  un* 
der  the  allegations*  for  the  trial  oonrt  to  permit  the  plaintiff  to  prove  that 
the  company  had  no  flag-man  at  the  crossing  of  the  street,  as  one  of  the 
circumstances  existing  at  the  time  and  place  of  the  accident. > 

Error  from  Sba^s^nee  district  court. 

This  action  was  brought  September  5, 1879,  by  Lyman  Richardson 
against  the  Kansas  Pacific  Bailway  Company,  to  recover  $10,000  for 
the  injury  to  plaintiff's  person,  and  also  to  his  team,  harness,  and 
wagon,  occasioned  by  the  negligence  of  defendant's  agents  and  em- 
ployes in  running  over,  with  its  locomotive  and  train,  said  team,  etc., 
while  being  driven  by  him  across  Kansas  avenue,  a  main  thorough- 
fare  of  the  city  of  Topeka,  adjoining  the  passenger  depot  of  the  de- 
fendant.    Plaintiff  testified : 

''I  live  on  Western  avenue  and  Fifth  street.  I  came  here  last  April,  and 
have  a  wife  and  three  children.  On  the  thirteenth  of  last  August,  1879, 1 
was  hauling  rock  for  the  distillery;  was  going  from  the  bridge  north  on  Kan* 
sas  avenue.  My  team  was  going  north  on  a  slow  trot.  I  looked  to  the  west. 
All  1  saw  west  of  me  was  a  large  pile  of  lumber.  I  had  never  been  there  be- 
fore Monday;  never  saw  the  cars  there  but  once;  heard  a  good  deal  of  noise; 
didn't  hear  bell,  whistle,  or  anything.  I  looked  ahead,  and  evei7thing  was 
all  clear  in  the  street.  When  I  saw  the  train*  the  first  thing  1  threw  up  ray 
hands,  and  pulled  my  team  around,  and  the  train  whooped,  whooped,  whistled, 
and  struck  about  the  same  time.  When  I  woke  up,  was  lying  on  my  back 
half-way  down  the  depot  building.  I  remember  two  men  helping  me  up,  and 
I  said  my  back  was  hurt.    I  saw  my  horse  with  three'  legs  cut  off.    When  I 

got  up  and  walked  about,  some  gentleman  asked  if  L  was  hurt.  Some 
*393      one  came  out  and  shot  the  horse.    Wagon  *all  smashed  to  pieces. 

Didn't  know  what  became  of  my  mule  until  Friday  morning.  My 
team,  wagon,  and  harness  were  worth  4^300.  I  was  making  63.25  to  $3.50 
per  day.  I  worked  hauling  rock.  Never  sick  but  once,  twenty  years  ago, 
and  doing  heavy  work.  After  cars  struck  me,  I  felt  pain  in  my  back.  1  went 
walking  about;  walked  better  that  evening  than  afterwards.  In  morning  I 
lay  flat  on  my  back.  Dr.  Early  came  five  or  six  times  to  attend  me;  gave  me 
liniment  to  rub  me.  Was  four  weeks  in  bed.  I  couldn't  tell  what  place  was 
hurt ;  my  whole  body  was  hurt.  I  suffered  every  night  for  two  or  three  weeks. 
I  ain't  able  to  do  anything  but  walk  about;  can't  work.  I  can't  stoop  over; 
have  to  carry  my  back  straight.  I  first  saw  the  cars.  Didn't  hear  whistle 
or  bell,  there  was  so  much  racket  and  noise.  There  was  no  one  there  to  stop 
me  or  warn  me.  Was  about  *from  here  to  there'  from  lumber.  When  I 
woke  up  was  on  platform  of  depot.  I  am  about  forty-three  years  old.  I  had 
side-boards  and  dump-boards  in  wagon, — stone-hauling  bed.  My  son  was  on 
the  wagon  with  me.    Railroad  company  has  not  paid  me  anything." 

On  cross-examination,  witness  further  testified  as  follows : 

*'I  made  three  trips  on  Monday;  didn't  see  any  cars  on  Monday.  I  made 
four  trips  on  Tuesday;  didn't  see  any  cars  except  at  sun-up.    On  Wednesday 

^See  Atchison,  T.  d^  8.  F.  R.  Co.  v.  Smith,  28  Kan.  662,  and  cases  cited ;  Union  Pac. 
Ry.  Co.  V.  Diehl,  38  Kan.  426,  6  Pao.  Rep.  566.  Wbetherthe  absence  of  a  flag-man  at 
ft  croasinsf  is  negligence  is  a  qnestion  for  the  Inry.  Hoye  v.  Chicago  &  N.  W.  Ry.  Co., 
(Wis.)  29  N.  W.  Rep.  646;  Bolinger  v.  St.  Paul  &  D.  Ry.  Co.,  (Minn.)  31  N.  W.  Rep.  866. 
Omtraj  Camming  v.  Brooklyn  City  Ry.  Co.,  (N.  Y.)  10  N.  E.  Rep.  856. 

The  absence  of  a  flag-man«  in  connection  with  failure  to  blow  whistle,  (the  evidence 
being  conflicting  as  to  ringing  of  bell,)  constituted  negligence  which  made  the  rtHroad 
liable.    Pennsylvania  R.  Co.  v«  O>on,  (Pa.)  8  Atl.  Rep.  234. 
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I  saw  foar-horse  'bus  at  track.  I  was  about  length  of  this  room  from  Inis 
when  I  saw  it  first.  Saw  'bus  there  before  Wednesday  morning.  Didn*t 
know  what  they  were  there  for.  I  was  in  a  big  huriy;  had  made  tiiree  trips 
before  I  got  hurt.  I  was  thinking  about  my  business  and  nothing  else; 
wanted  to  make  as  many  trips  as  possible.  When  I  first  looked  up.  I  wan^t 
very  far  from  road.  When  I  got  to  street  this  side  of  track,  I  didn't  know 
whether  I -looked  up  that  street  or  not,  but  I  did  look  west  before  I  got  to  the 
track.  Freight  cars  were  behind  lumber.  Didn't  hear  anybody  call;  was 
thinking  about  my  business.  Boards  rattled  in  wagon;  lots  of  noise.  Looked 
straight  ahead.  Didn't  hear  bell;  can't  swear  whether  one  was  rung  or  not 
First  thing  I  did  when  I  saw  train  was  to  throw  up  my  hands,  to  wheel 
horses  round;  they  were  on  first  ties  of  track;  horses  were  turning  when 
struck;  wan't  thinking  about  train.  It  was  about  fire  or  six  minutes  after 
I  was  struck  before  I  woke  up.    It  hurt  me  worse  to  lean  back  than  to  stand 

up.  I  walked  up  stairs  to  see  my  boy ;  then  I  walked  down  stairs,  and 
*394       then  home,  on  Western  avenue  and  Fifth  ^street.    I  saw  the  doctor 

first  that  night.  Mr.  Herald  carried  my  boy  home.  Mr.  Herald  was 
there  when  I  got  hurt  I  didn't  send  for  Dr.  Early.  On  this  side  of  the 
bridge  I  was  breaking  down,  and  had  to  get  a  cane.  *  I  saw  Mr.  Herald  at  de- 
pot after  I  got  hurt." 

Be-examination :  '*!  looked,  and  saw  pile  of  lumber  on  my  left** 

Upon  redirect,  plaintiff  testified : 

"On  account  of  the  accident  I  loet  the  use  of  my  sexual  organs,  and  have 
not  had  the  use  of  them  since  the  accident.  Dr.  Early  came  to  me  five  or  six 
times,  and  said  he  would  not  come  back  until  I  sent  for  him.  My  son  is 
well.  I  haven't  paid  Early  anything,  and  have  not  promised  to  pay  him  any- 
thing; don't  know  what  he  charges.  Haven't  bought  any  mediciae.  I 
walked  home  after  I  was  hurt.  I  don't  think  I  took  my  mule  and  hitched 
him  to  the  fence.  I 'never  heard  man  call  out.  Mr.  Sheldon  and  another 
came  to  me,  and  rubbed  my  back  and  said,  <  You  will  be  all  right.'  He  said, 
« We  came  to  make  a  kind  of  settlement.'  I  said  I  felt  so  bad  that  I  didn't 
want  to  talk. " 

There  was  other  evidence  of  the  occurrences  at  the  time  of  the  ac- 
cident. Some  of  the  witnesses  testified  that  the  train  came  in  un- 
usually fast;  that  there  was  a  failure  to  blow  the  whistle  or  ring  the 
bell  until  the  collision ;  and  that  there  was  no  flag-man  at  the  cross- 
ing. The  evidence  for  the  defendant  was  that  a  number  of  persons 
hallooed  to  plaintiff  for  him  "to  stop, — the  train  was  coming;"  that 
the  driver  of  a  four-horse  'bus,  standing  a  few  feet  south  of  the  track, 
and  west  of  the  depot,  hallooed,  and  took  off  his  hat  at  him,  and 
''told  him  the  train  was  coming;**  that  the  whistle  was  blown  300  or 
400  yards  west  of  the  crossing,  and  the  bell  rung  continuously  for 
100  yards  before  reaching  the  crossing;  and  that  the  train  was  not 
running  at  a  high  rate  of  speed.  The  employes  on  the  train  ga?6 
evidence  that  all  used  due  care.  Other  facts  appear  in  the  opinion. 
The  court  charged  the  jury  as  follows : 

"This  is  an  action  brought  by  Lyman  Richardson,  the  plaintiff,  to  rpcover 
from  the  defendant  damages  which  he  alleges  were  sustained  by  him  from  the 
careless,  unlawful,  and  negligent  conduct  and  acts  of  the  servanUi 
*S95     agents,  and  em^ployes  of  the  defendant.     He  alleges  that  the  loco- 
motive and  train  of  cars  of  the  defendant,  while  crossing  Kansas 
avenue  in  the  city  of  Topeka,  ran  against  and  over  him,  his  wagon  and  team, 
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Injuring  him,  and  injuring  liis  teBm,  wagon,  and  harness;  that  this  was  done 
by  the  negligence,  carelessness,  default,  and  unskillf  ulness  of  the  servants, 
agents,  and  employes  of  the  defendant,  and  without  any  fault  of  the  plaintiff. 
The  jury  are  the  exclusive  judges  of  the  evidence*  of  its  weight,  and  of  the 
credibility  of  the  witnesses. 

"The  burden  of  proof  is  upon  the  plaintiff  to  prove  the  alleged  negligence, 
carelessness,  or  fault  of  the  defendant,  (or  the  servants,  agents,  or  employes.) 
and  injnries  resulting  therefrom,  and  that  he,  the  plaintiff,  was  in  the  exer- 
cise of  due  care  at  the  time,  and  that  he  was  not  guilty  of  any  negligence  that 
contributed  to  the  injury  of  which  he  complains.  By  law,  railroad  companies 
are  liable  for  all  damages  done  to  person  or  property,  when  done  in'  conse- 
quence of  any  neglect  on  the  part  of  the  company.  While  this  is  the  rule,  the 
person  injured  mast  not  be  guilty  of  any  act  of  negligence  that  contributed 
to  the  injury.  If  he  is,  he  cannot  recover.  But  if  the  negligence  of  the  per- 
son injured  contributed  only  in  a  remote  degree  to  the  injury,  and  the  negli- 
gence of  the  company  was  the  immediate  cause  of  the  injury,  and  with  the 
exercise  of  ordinary  prudence  and  care  by  the  company  the  injury  could  have 
been  prevented,  then  the  company  is  liable.  If  the  negligence  of  the  person 
injured  was  slight  only,  and  the  negligence  of  the  company  w^  gross,  there 
is  no  such  contributory  negligence  on  the  part  of  the  person  injured  as  would 
prevent  a  recovery.  Whether  or  not  there  was  negligence  on  the  part  of  the 
company  or  its  employes  is  a  question  of  fact  for  the  jury  to  determine  from 
the  evidence  and  the  law  as  given  them  by  the  court  And,  if  there  was, 
what  was  its  nature  and  degree? 

''Now,  negligence  is  a  want  of  due  diligence.  Common  or  ofdiriary  negli- 
gence is  the  want  of  that  degree  of  care  which  an  ordinarily  prudent  man 
would  ordinarily  exercise  under  like  circumstances.  Slight  negligence  is 
merely  the  failure  to  exercise  great  or  extraordinary  care.  Gross  negligence  is 
the  want  of  slight  diligence.  The  degree  of  care  and  diligence  necessary  and 
proper  in  each  case  varies  according  to  the  surrounding  circumstances ; 
*896  *and  the  jury,  from  all  the  evidence,  must  decide  what  degree  of  dili- 
gence and  care  is  necessary  and  proper  under  the  circumstances  of 
the  case  proved.  Kailroad  companies  must  be  held  to  a  higher  degree  of  care 
in  passiiig.over  a  crossing  in  a  populous  city  than  in  places  where  thei'e  is 
less  travel.    Regard  for  human  life  and  safety  demands  this. 

"In  detennining  the  question  as  to  whether  there  was  any  negligence  on 
the  part  of  the  defendant,  it  is  proper  to  consider  the  rate  of  speed  at  which 
its  cars  were  running;  whether  there  was  any  neglect  on  the  part  of  the  de- 
fendant in  giving  proper  warning  before  crossing  the  street.  In  deciding 
upon  the  degree  of  speed  at  which  the  cars  were  running,  you  may  consider, 
in  connection  with  the  other  evidence,  the  distance  the  cars  ran  before  they 
stopped,  iifter  crossing  Kansas  avenue. 

"It  is  not  enough  for  the  plaintiff  to  prove  simply  that  the  defendant  was 
guilty  of  negligence,  but  you  must  be  satisfied,  from  the  preponderance  of  the 
testimony,  that  but  for  the  negligence  on  the  part  of  the  company  the  injury 
would  not  have  happened. 

"Now,  it  is  the  duty  of  persons  about  to  cross  a  railroad  track  to  look  about 
them  and  listen  and  see  if  there  is  danger,  and  whether  they  can  cross  the 
track  in  safety,  and  they  are  not  relieved  of  this  duty  of  care  and  caution  by 
the  fact  that  a  train  is  behind  time,  or  is  running  at  an  unusual  rate  of  speed, 
or  that  they  are  absent-minded  or  absorbed  in  their  own  business.  They  are 
bound  not  to  go  recklessly  upon  the  track,  but  to  observe  the  proper  precau- 
tion themselves,  although  they  are  not  necessarily  obliged  to  stop  before  cross- 
ing the  track,  to  avoid  accidents;  and  in  such  a  case  as  this  it  is  indispensable 
to  a  right  of  recovery  that  the  injured  party  shall  have  exercised  ordinary 
care,  such  as  a  reasonable,  prudent  person  will  always  adopt  for  the  security 
of  his  person  or  property*  oc  that  the  injury  be  willf  ally  or  wantonly  inflicted 
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by  the  defendant,  and  the  mere  running  at  too  great  a  rate  of  speed  will  not 
make  the  injury  wiJlf  ul  or  wanton.  He  has  no  right  to  take  for  granted  that 
no  train  is  approaching,  and  if  he  approaches  the  crossing  at  saoh  speed  as  to 
be  unable  to  control  his  team,  or  stop  it  if  necessary  at  such  a  distance  from 
the  track  as  to  avoid  danger,  he  is  guilty  of  negligence  which  wiU  prevent  a 
recovery.  And  if  he  sees  the  train,  or  could  have  seen  it  by  the  exercise  of 
ordinary  diligence,  in  time  to  stop  his  team,  and  did  not  stop  it,  or  at- 
*897  tempt  *to  stop  it,  he  cannot  recover.  And  if  you  find  that  the  plain- 
tiff was  warned  by  by-standers  that  the  train  Was  approaching,  in 
time  for  him  to  have  stopped  and  avoided  the  collision,  and  did  not  heed 
them,  he  cannot  recover,  even  though  you  may  find  tiiat  the  defendant  was 
guilty  of  negligence. 

"Now,  while  it  is  a  general  rule  that  a  person  approaching  a  railroad  cross- 
ing should  use  both  eyes  and  ears  to  discover  and  avoid  an  approaching  train, 
there  may  be  circumstances  or  a  state  of  facts  existing  in  some  cases  where  the 
most  vigilant  exercise  of  those  organs  will  fail  to  warn  and  protect  him,— 
such,  for  instance,  as  noises,  or  obstructions, — and  in  such  cases  the  law  does 
not  charge  a« person  witli  contributory  negligence;  but,  if  such  circumstances 
or  facts  were,  known  to  the  person,  it  is  only  an  additional  reason  why  he 
should  be  more  vigilant  and  cautious;  and  if,  having  such  knowledge,  he  neg- 
lects to  be  duly  cautious,  be  acts  at  his  own  risk. 

"If  the  jury  find  for  the  plaintiff,  they  will  assess  his  damages  at  such  a  sum 
of  money- as  will  fully  and  fairly  compensate  him  for  the  damages  sustained 
by  reason  of  the  injury  received.  They  will  take  into  consideration  the  nat- 
ure and  extent  of  his  personal  injuries,  his  sufferings,  the  length  of  time  he 
was  disabled,  the  value  of  his  time,  his  expenses  in  being  cured,  his  condition 
with  respect  to  the  injuries  at  this  time,  the  effect  the  injuries  will  in  all  prob> 
ability  have  upon  him  in  the  future,  and  the  injury  done  to  his  wagon,  har- 
ness, and  team.  Taking  all  these  elements  into  consideration,  as  shown  by 
the  evidence,  you  will,  if  your  verdict  is  for  the  plaintiff,  assess  full  compen- 
satory damages.  t 

"In  addition  to  your  general  verdict,  you  wiU  answer  in  writing  the  ques- 
tions herewith  submitt^  to  you.'' 

Whereupon  the  jury  retired,  and  returned  a  verdict,  together  with 
the  questions  submitted,  answered  by  tbem.  A  copy  of  said  verdict, 
and  the  questions  and  answers,  is  as  follows: 

** Lyman  liiehardsont  Plaintiff,  v.  Kansas  Pacijlc  Railvxiy  Co^  D^endant. 
We,  the  jury,  find  for  the  plaintiff,  and  assess  his  damages  at  the  sum  of  two 
thousand  dollars. " 

The  jury  answer  the  questions  submitted  to  them  in  writing,  as 

follows : 

*' Question  1.  At  what  speed  was  the  train  on  this  defendant's  track  run- 
ning at  the  time  of  the  injury?  Answer,  Fifteen  miles  per  hour.  Q. 
*398  2.  Did  the  defendant,  the  Kansas  Pacific  Railway  ^Company,  givethe 
plaintiff,  Richardson,  proper  signals  warning  him  of  the  approach  of 
the  train  as  he,  the  plaintiff,  approached  the  crossing?  A.  No.  Q.  3.  Was 
the  defendant,  the  Kansas  Faciflc  Railway  Company,  guilty  of  gross  negli- 
gence, which  caused  the  injury  to  plaintiff?  A.  Yes.  Q,  4.  Was  the  plain- 
tiff, Richardson,  warned  that  the  train  was  approaching  in  time  to  hare 
stopped  his  team  and  avoided  the  collision?  A.  No.  Q.  5.  Did  house  bis 
eyes  and  ears  as  an  ordinarily  prudent  man  would  have  ^one  under  like  cir- 
cumstances? A.  Yes.  Q.  6.  Irrespective  of  any  warning  by  others,  could 
he  have  heard  or  seen  the  train  approaching  in  time  to  have  avoided  the 
danger,  if  he  had  used  ordinary  care  and  diligencQ?    A.  No.    Q.  7.  Did  other 
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personB,  standing  at  an  equal  distance  from  the  track  with  BJchardson,  at 
any  time  l>efore  he  reacded  the  track,  hear  the  hell  ringing  or  the  engine  ap* 
proacbing?  A.  No,  situated  as  the  plainUfl  was.  Q.  8.  .What /if  any) neg« 
ligenee  was  Bichardson  guilty  of  contributing  to  his  injury?  A.  Not  any* 
Q»  9.  Was  the  defendant  guilty  of  any  negligpuce  contributing  to  the  injury, 
and*  if  it  was,  what  was  it?  A,  Tes.  fiunning  at  too  great  a  rate  of  speed. 
and  not  giving  suitable  warning.  Q.  10.  Did  Bichardson  whip  up  his  team 
just  before  reaching  the  track?  A.  Yes.  Q.  11.  What  could  the  engineer 
have  done  that  be  did  not  do,  after  he  discovered  the  plaintiff,  to  have  pre- 
vented the  injury?  A.  Nothing.  It  was  too  late.  Q.  12.  Was  the  plaintiff, 
Richardson*  guilty  of  gross  negligence,  contributing  to  his  injury  ?  A .  No.  Q. 
13.  How  near  the  crossing  of  Kansas  avenue,  on  the  side  track,  was  it  pos* 
sible  for  freight  cars  to  stand  and  allow  the  passenger  trains  to  pass?  A, 
Fifty  feet.  Q,  14.  How  near  to  the  east  end  of  the  lumber  yard  was  lumber 
piled  at  such  height  as  to  obstruct  the  view  of  a  train  approaching  from  the 
west,  to  one  riding  north  along  Kansas  avenue,  and  standing  up  in  a  wagon? 
A  •  Within  five  feet.    Q,  15.  Was  Ricliardson  standing  up  in  his  wagon  as  he 

approached  the  track  ?    A.  Yes.    Q.  16.  Gould  an  ordinarily  prudent 
^399      man,  in  Richardson's  ^position,  have  heard  people  call  out  in  time  to 

have  stopped  the  team  before  reaching  the  track?    A,  No. 

"  Wm.  D.  Whitton,  Foreman." 

March  6, 1880,  a  motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered  for  the  plaintiff  upon  the  verdict.  The  railway  com- 
pany brings  the  case  to  this  court* 

J.  P.  Usher,  for  plaintiff  in  error. 

The  petition  spedfles  with  particularity  the  alleged  negligence  of  the  de- 
fendant, both  of  omission  and  commission.  There  is  no  imputation  of  negli- 
gence in  not  keeping  a  flag-man  at  the  crossing.  To  show  negligence  by  de- 
fendant, it  seems  it  is  competent  to  prove  that  it  kept  no  flair-man  at  the  cross- 
ing. McGrath  v.  New  York  Cent,  etc..  R.  Co.,  63  N.  Y.  522,  and  cases  cited. 
The  admission  of  evidence  of  negligence  not  alleged  in  the  petition,  in  addi- 
tion to  that  specified,  is  error.  Marquette,  H.  £  O.  B.  Go.  v.  Marcott,  41 
Mich.  433,  2  N.  W.  Rep.  795;  Kansas  Pac.  R.  Co.  v.  Dunmeyer,  19  Kan.  542; 
Union  Pac.  R.  Co.  v.  Young,  8  Kan.  ♦658;  Garvey  v.  Fowler,  4  Sandf.  665. 

The  testimony  of  the  plaintiff.  Including  that  of  all  the  witnesses  in  the 
cause,  does  not  prove  a  cause  of  action.  The  plaintiff,  by  his  own  testimony, 
shows  himself  to  have  been  negligent.  His  negligence  was  without  qualifl- 
catfon  or  mitigation.  The  defenc&nt  had  the  right  to  assume  that  the  plain- 
tiff had  ordinary  intelligence,  and  would  conduct  himself  with  ordinary  pru- 
dence. 8t.  Louis,  A.  &  T.  H.  R.  Co.  v.  Manly,  58  111.  300;  Chicago,  B.  &  Q. 
R.  Co.  V.  DamereU,  81  111.  450;  Finlayson  v.  Chicago,  B.  &  Q.  R.  Co.,  1  Dill. 
579. 

The  plaintiff,  by  his  own  testimony,  proves  that  he  was  negligent  and  that 
his  injuries  occurred  solely  from  his  negligence,  and  that  neither  court  nor 
jury  has  the  right,  as  against  the  defendant,  to  assume  that  the  testimony  of 
the  plaintiff  is  untrue.  It  is  his  own  sworn  admission  of  his  condu/^t  at  the 
time  of  his  injury.  Central  Branch,  etc.,  R.  Co.  v.  Hotham,  22  Kan.  *58; 
Davis  V. Detroit  &  M.  R.  Co.,  20  Mich.  128. 

Plaintiff  proves,  beyond  any  question,  that  he  did  not  take  the  slightest 
precaution  to  protect  himself  against  injury.  It  is  absolutely  certain  that  he 
could  have  seen  the  train  if  he  had  looked  in  the  right  direction  for  ii,  and 
that  he  could  have  heard  it  if  he  had  listened  for  it;  and  this,  inde- 
*400  pendent  of  the  alleged  whistling  and  ringing  of  the  bell.  *IIe  ad- 
mitted that  his  own  wagon  was  so  constructed  and  equipped  «s  to 
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muke  80  much  noise  from  the  rattling  of  the  boards  upon  it  that  he  did  not 
hear  the  approaching  train  of  locomotive,  tender*  ancT  eight  or  ten  can.  and 
offers  that  as  an  excuse  for  not  hearing.  The  fact  that  he  had  such  an  equip- 
ment should,  in  the  exercise  of  due  care,  have  compelled  him  to  an  incrrased 
watchfulness,  a  more  vigilant  use  of  his  eyes,  but  instead  of  using  them  he  savs: 
'*!  looked  straight  ahead."  It  is  true  be  says  he  looked  to  the  west,  and  all 
he  saw  was  a  large  pile  of  lumber,  but  he  does  not  say  that  the  lumber  obstructed 
his  view  of  the  approaching  train,  or  that  he  looked  for  it;  and  it  is  absolutely 
certain  that  he  did  not  look  for  the  train,  for  he  swears  in  his  cross-examina- 
tion: **Wan*t  thinking  about  train."  Giving  plaintiff's  testimony  the  con- 
struction most  favorable  for  him,  and  it  appears  absolutely  certain  that  he 
drove  upon  the  track  utterly  heedless  of  any  danger.  If  anything  is  settled 
in  law,  it  is  that  a  party  about  to  cross  a  railroad  track  is  bound  to  exercise 
reasonable  care  and  diligence  to  avoid  injury  from  approaching  trains.  Chi- 
cago &  A.  B.  Co.  y.  Jacobs,  63  111.  178;  Lake  Shore  &  M.  8.  B.  Go.  v.  Miller, 
25  Mich.  276:  Artz  v.  Chicago,  etc.,  B.  Co.,  34  Iowa,  163;  Bellefontaine  K 
Co.  V.  Hunter,  33  Ind.  335,  364;  Allyn  v.  Boston  &  A.  B.  Co.,  105  Mass.  77; 
Cleveland,  etc.,  B.  Co.  v.  Elliott,  28  Ohio  St  340;  Thomp.  Neg.  401,  1212. 

Though  the  presumption  of  law  is  that  a  verdict  is  according  to  the  facts 
proved,  yet  the  testimony  in  this  case  is  so  overwhelmingly  against  the  plain- 
tiff, aside  from  the  plaintiff's  own  showing,  and  so  consistent  with  his  show- 
ing, it  is  insisted  that  the  testimony  ought  to  be  considered  in  connection 
with  plaintiff's  for  the  purpose  of  showing  that  plaintiff  was  negligent,  and 
that  defendant  was  not  negligent. 

The  burden  of  proof  was  upon  the  plaintiff  to  show  the  alleged  negligence 
of  defendant  and  his  own  care.  This  is  not  the  case  of  a  passenger  injured 
while  being  transported;  in  which  case,  unless  the  plaintiff  proves  himself 
negligent, — as,  for  Instance,  by  thrusting  his  limbs  or  head  out  of  the  win- 
dow,— the  law  presumes  him  to  have  been  exercising  due  care.  The  testi- 
mony shows  beyond  contradiction  that  the  plaintiff's  injury  was  caused 
*401  by  his  negligence  and  want  of  care,  and  it  ^equally  fails  to  show  any 
culpable  negligence  of  the  defendant;  and  unless  a  party  can  show,  in 
cases  of  this  kind,  negligence  of  the  defendant,  and  due  care  on  his  part,  he 
fails  to  maintain  a  case.  Proof  of  one  of  these  factors  will  not  do.  This 
case  comes  within  the  decision  of  this  court,  frequently  announced,  that  if 
the  plaintiff  fails  to  make  any  proof  of  his  cause  of  action,  his  judgment  must 
be  reversed.  Hardin  v.  Joice,  21  Kan.  ♦SIS;  Central  Branch,  etc.,  B.  Co.  v. 
Henigh,  23  Kan.  *347,  18  Kan.  345;  Backus  v.  Clark,  1  Kan.  *304;  Sawyer 
V.  Sauer,  10  Kan.  ♦519. 

The  court  erred  in  its  instruction  to  the  jury.  Here  we  have  again  the  oft 
complained  of  interpretation  of  the  law,  that  if  plaintiff's  negligence  was 
slight  only,  and  defendant's  was  gross,  plaintiff  may  recover.  Again  and 
again  the  court  has  been  urged  to  discountenance  ruling  in  this  form.  This 
court  has  declared  that  it  does  not  adopt,  and  has  not  adopted,  the  doctrine  of 
comparative  negligence.  Kansas  Pac.  B.  Co.  v.  Pointer,  14  Kan.  *66.  And 
yet  it  cannot  be  successfully  contended  that  an  instruction  in  the  form  given 
in  this  case  does  not  lead  the  jury  inevitably  to  compare  the  alleged  or  sup- 
posed negligence  of  the  respective  parties.  The  instruction  is  the  same  as 
that  which  the  judges  give  in  Illinois,  where  the  rule  of  comparative  negli- 
gence prevails,  and  by  no  other  court  is  it  tolerated  where  such  rule  does  not 
prevail.  The  decisions  of  this  court  upon  that  subject  are  understood  to  be 
as  in  Illinois,  and  that  the  rule  of  comparative  negligence  prevails  here. 
Thomp.  Neg.  1172. 

Generally,  it  Is  believed  that  lawyera  at  home  and  abroad  consider  that  this 
court  has  adopted  this  rule  of  comparative  negligence.  The  learned  and  care- 
ful judge  who  tried  this  cause  evidently  intended  to  make  this  queetion  so 
plain  in  his  instruction  that  this  court  would  not  be  at  any  loss  to  aficertain 
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that  he  meant  to  instruct  the  Jury  to  consider  and  compare  the  negligence  of  the 
parties  at  the  time  of  the  accident;  and  he  goes  on  to  declare  and  define  what 
slight  negligence  is*  and  what  is  meant  by  his  previous  instruction  in  respect  to 

such  negligence, — and  the  same  as  to  grdss  negligence.  The  jury 
*402      were  told  that  ''slight  negligence  is  merely  the  fail*ure  to  exercise 

ffreat  or.  extraordinary  care;"  and  according  to  this  instruction  any 
degree  (3  negligence  occurring  by  the  failure  to  exercise  great  or  extraordinary 
care  would  be  slight  negligence.  And  the  jury  would  understand  from  this 
that  extraordinary  negligence,  as  defined  by  the  court,  would,  within  his 
former  instruction,  be  such  slight  negligence  only,  and  would  not  stand  in 
the  way  of  plaintiff's  recovery.  Then,  as  to  the  definition  of  gross  negligence, 
which  is  declared  to  be  "the  want  of  slight  diligence."  By  this  definition 
the  jury  were  left  to  infer  that,  if  they  found  that  tliere  was  only  slight  dili- 
gence and  care  in  operating  the  train,  the  defendant  was  guilty  of  gross 
negligence, — not  ordinary  negligence,  but  gross;  and  that,  for  the  want  of 
such  slight  diligence,  the  jury  were  to  find  there  was  such  gross  negligence 
as  to  make  the  company  liable.  The  complaint  we  have  to  make  of  all  this 
is  this:  The  chronic  errors  which  grow  out  of  the  expression  that,  if  plain- 
tiff's negligence  is  slight  and  defendant's  gross,  he  must  recover.  It  misleads 
and  confuses.  The  rule  is,  and  the  one  which  in  Pointer's  Case  was  an- 
nounced to  be  the  rule  of  this  court,  that,  if  the  plaintiff  was  guilty  of  negli- 
gence which  contributed  to  the  accident,  he  cannot  recover. 

There  was  no  proof  of  negligence  of-the  defendant.  The  alleged  negligence 
of  the  defendant  consisted  in  the  rapid  movement  of  the  train  without  signals 
by  bell  or  whistle.  There  is  absolutely  no  evidence  that  the  whistle  was  not 
blown  or  the  bell  rung.  The  most  that  can  be  said  is  that  plaintiff  has  pro- 
duced five  witnesses  who  said  that  they  did  not  hear  the  whistle  sounded  or 
the  bell  rung,  but  one  of  them  said  it  was  such  a  common  occurrence  that  he 
did  not  notice  it;  while  the  defendant  has  affirmatively  proved  by  five  wit- 
nesses that  the  whistle  was  sounded  more  than  three  hundred  yards  before 
reaching  the  crossing,  and  the  bell  continuously  rung  thereafter,  until  the 
collision.  This  affirmative  proof  must  in  all  stages  of  the  case  overbear  the 
negative  testimony  of  the  plaintiff.    Thomp.  Neg.  434,  and  note  ?»  and  case 

cited  in  note. 

*403    *Campbell  d  Herald^  for  defendant  in  error. 

There  was  nothing  in  the  admission  of  evidence  that  the  plaintiff  in 
error  had  no  fiag-man  at  the  crossing  which  prejudiced  its  rights.  This  evi- 
dence tendered  no  new  issue,  and  would  be  proper  under  the  general  allege 
tion  of  negligence  in  the  petition.  The  court  could  have  properly  allowed  an 
amendment  to  supply  this  special  allegation  on  the  trial,  and  the  judgment 
should  not  be  disturbed  because  there  was  no  formal  amendment  actually 
made.  Missouri  Val.  B.  Co.  v.  Caldwell,  8  Kan.  *247 ;  Prater  v.  Snead,  12  Kan. 
*449;  Greer  v.  Adams,  6  Kan.  *206;  Kansas  Pac.  B.  Co.  v.  Kunkel,  17  Kan. 
166.  There  is  no  variance  between  the  evidence  and  the  material  allegations 
of  the  petition.  Bailroad  Co.  v.  Ireland^  19  Kan.  407;  Kansas  Pac.  B.  Co. 
V.  Montelle,  10  Kan.  ♦127;  Bailroad  Co.  v.  Byan,  70  111.  211. 

The  special  findings  of  the  jury  settle  every  question  in  the  case  in  favor  of 
the  plaintiff;  and  as  the  defendant  presented  all  the  questions  except  the  first 
two,  and  was  present  when  the  answers  were  returned  by  the  jury,  and  made  no 
objections  to  the  form  of  the  findings,  it  cannot  now  claim  the  findings  are  not 
proper.  The  findings  and  verdict,  having  been  approved  by  the  court  below, 
should  stand.  Central  Branch,  etc.,  B.  Co.  v.  Pate,  21  £[an.  *545;  Kansas 
Pac.  B.  Co.  V.  Salmon,  14  Kan.  *527;  Seip  v.  Patrie,  19  Kan.  18;  Kansas  Pac. 
B.  Co.  V.  Kunkel,  17  Kan.  173;  McCrura  v.  Corby,  16  Kan.  *116;  Atchison, 
T.  &  S.  F.  B.  Co.  V.  Campbell,  16  Kan.  207;  Kansas  Pac.  B.  Co.  v.  Montelle, 
10  Kan.  ♦126, 
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This  case  was  tried  by  a  fair  and  impartial  Jury,  which  heard  aU  the  wit- 
nesses testify,  and  Tiewed  the  locua  in  quo;  and  it  was  in  their  provinoe  to 
pass  npon  every  question  of  fact  submitted  to  them,  and  to  draw  conclu- 
sions from  the  entire  evidence  to  sustain  their  verdict.  Kansas  Fae.  B.  Go. 
V.  Kessler,  18  Kan.  529;  Kansas  Fac.  B.  Oo.  v.  Pointer,  14  Kan.  *53;  Mis- 
souri R.  B.  Co.  V.  Richards,  8  Kan.  *111;  Ulrich  v.  Uirich,  Id.  «406;  Bail- 
road  Co.  V.  Bales,  16  Kan.  255;  45  N.  Y.  450.  All  questions  of  negligeiice 
are  for  the  jury,  and  the  Jury  found  specially  that  the  plaintiff  was  n4%  guilty 
of  contributory  negligence.  If  the  evidence  in  a  case  merely  tends  to  show 
contributory  negligence,  it  is  for  the  jury  to  pass  upon  it.  Kansas  Fiic.  K. 
Co.  V.  Pointer,  14  Kan.  *58;  Ernst  v.  Hudson  R.  R.  Co.,  89  N.  Y.  68;  Hack- 
ford  V.  New  York,  etc,  R.  Co.,  58  N.  Y.  654:  Warner  v.  Railroad  Co.,52N. 
Y.  439;  Brown  v.  New  York  Cent  B.  Co.,  32  N.  Y.  603;  Ben  wick  v.  New 
York  Cent.  B.  Co.,  36  N.  Y.  133;  Beisiegel  v.  New  York  Cent.  B.  Co.,  84  N. 
Y.  626;  Cordell  v.  New  York,  etc..  B.  Co..  75  N.  Y.  882;  BuUer  v.  Milwau- 
kee &  St.  Paul  R.  Co.,  28  Wis.  487;  Sutton  v.  Town  of  Wauwatosa,  29 

AVis.21. 
*404  The  burden  of  proof  was  upon  the  defendant  to  show  want  *of  care 
in  the  plaintiff  which  contributed  to  the  injury.  This  was  a  matter 
of  defense,  and  plaintiff  was  not  required  to  show  this  in  order  to  make  out  a 
case  against  the  defendant.  Union  Pac.  B.  Co.  v.  Hand,  7  Kan.  '^888;  Kan- 
sas Pac.  B.  Co.  V.  Pointer,  14  Kan.  *53;  Central  Branch  U.  P.  B.  Co.  v.  Hotliam, 
22  Kan.  *50. 

The  evidence  shows  that  plaintiff  was  not  acquainted  with  the  locality,  or 
with  the  time  for  trains  to  pass  the  crossing,  and  that  he  looked  both  ways 
before  crossing  the  track,  and  looked  to  the  west,  the  direction  from  which  the 
cars  were  coming,  but  could  not  see  the  train  by  reason  of  lumber  and  freight 
cars.  Defendant,  well  knowing  the  crowded  condition  of  the  street,  the  ob- 
structions to  view,  and  the  condition  of  the  track,  approached  the  crossing 
with  its  engine  and  train  of  eight  cars  at  a  very  rapid  and  dangerous  rate  of 
speed,  without  sounding  a  whistle  or  ringing  a  bell;  and  the  fact  that  the 
train  did  approach  the  crossing  without  giving  proper  warning,  at  a  point 
where  the  view  was  obstructed,  was  an  assurance  to  plaintiff  that  there  was 
no  danger,  as  the  crossing  was  not  dangerous  only  when  made  so  by  defend- 
ant's trains.  Brown  v.  New  York  Cent,  B.  Co.,  82  N.  Y.  597;  Ernst  v.  Hud- 
son B.  B.  Co..  35  N.  Y.  33;  Harty  v.  Central  B.  Co.,  42  N.  Y.  468;  Leaven- 
worth, L.  &  6.  B.  Co.  V.  Bice,  10  Kan.  *438.  Seven  witnesses  did  not  hear 
a  bell  or  a  whistle  until  the  instant  of  the  collision,  when  it  was  too  late  to 
avoid  the  injury.  Plaintiff  began  to  pull  his  team  around  off  the  track  the  in* 
stant  the  warning  was  given.  Two  of  the  witnesses  testified  that  they  wonld 
have  heard  the  bell  if  it  bad  been  rung.  All  this  was  proper  evidence  to  show 
that  the  bell  was  not  rung.  Benwick  v.  New  York  Cent.  B.  Co.,  36  N.  Y. 
132;  Maginnis  v.  New  York  Cent.  &  H.  B.  B.  Co.,  52  N.  Y.  215. 

The  fact  that  the  train  ran  its  length  of  four  hundred  and  fifty  feet  after 
the  brakes  were  applied,  shows  that  the  train  was  running  at  a  very  rapid  and 
dangerous  rate  of  speed.  To  cross  the  main  thoroughfare  of  a  city  of  over 
fifteen  thousand  inhabitants  at  such  a  rate  of  speed  is  gross  negligence.  Lo- 
benstein  v  McGraw,  11  Kan.  *649;  P^iflc  B.  Co.  v.  Houts,  12  Kan.  *»J2: 
Cordell  v.  New  York  Cent.  &  H.  B.  B.  Co.,  70  N.  Y.  124:  McGovern  v.  New 
York  Cent.  &  H.  B.  B.  Co.,  67  N.  Y.  418:  Keese  v.  New  York,  etc,  B.  0).. 
67  Barb.  206;  Chicago  &  A.  B.  Co.  v.  Engle,  84  lU.  397. 

That  plaintiff  did  not  hear  people  call  out  is  excusable,  because  others  stand- 
ing around  did  not  hear.    Nellan,  who  was  nearer  plaintiff  than  anv 
*405      other  witness,  did  not  hear  anybody  *call.    Phillips,  standing  in  an  ex- 
press wagon  near  to  plaintiff,  '*  heard  one  halloo,  and  immediately  heard 
a  crash. "     There  was  a  great  amount  of  noise  and  confusion,  which  made  it 
impossible  for  plaintiff  to  hear.    This  will  excuse  him  from  hearing.    Leon- 
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aid  T.  New  York  Gent,  ft  H.  B.  B.  Oo.»  42  N.  T.  Super.  Ot  225;  Beese  v* 
New  York  ft  H.  B.  B.  Co.,  67  Barb.  206;  Davis  v.  New  York  ft  H.  B.  B- 
Co.,  47  N.  Y.  403;  Kansas  Pac.  B.  Co.  v.  Pointer,  14  Kan.  *58. 

The  instructions  are  altogether  more  favorable  to  the  defendant  below  than  it 
has  any  right  to  expect.  Central  Branch  U.  P.  B.  Co.  v.  Hotham,  22  Kan. 
*50.  The  instrnotions  as  to  negligence  are  in  accordance  with  the  rules  laid 
down  by  this  court.  Union  Pac.  B.  Co.  v.  Bolilns»  5  Kan.  *180;  Kansas  Pac. 
B.  Co.  T.  Pointer,  14  Kan.  *50;  Sawyer  v.  Sanes,  10  Kan.  *472;  St.  Joseph 
ft  D.  C.  B.  Co.  T.  Groyer,  11  Kan.  *306. 

HoRTON,  C.  J.  Varioas  reasons  are  urged  by  the  ooansel  of  the 
railway  company  for  setting  aside  this  verdict  and  judgment,  but  the 
main  reasons  alleged  are  that,  from  the  undisputed  facts  in  the  case, 
the  railway  company  was  not  negligent,  and  Richardson  was  negli- 
gent. These  reasons  are  presented  in  different  ways.  It  is  said  there 
was  no  proof  of  negligence  of  the  company,  that  Biohardson  did  not 
take  the  slighest  precaution  to  protect  himself,  and  that  his  injuries 
were  all  caused  by  bis  own  want  of  oare.  The  jury;  in  the  general 
verdict  and  the  special  findings,  decided  otherwise.  They  found  spe- 
cially that  the  railway  company  was  guilty  of  negligence  in  running 
at  too  great  a  rate  of  speed,  and  in  failing  to  give  proper  signals  of 
warning  of  the  approach  of  the  train  to  the  crossing.  They  further 
found  that  Richardson  was  not  guilty  of  any  negligence  contributing 
to  his  injury.  We  are  therefore  called  upon  to  determine  whether 
the  general  verdict  and  special  findings  were  cleitrly  agamst  the  evi- 
dence. In  reference  to  the  negligence  of  the  company  in  failing  to 
give  signals  of  warning,  the  plaintiff  and  five  witnesses  who  were  pres- 
ent testified  they  did  not  hear  the  whistle  sounded  or  the  bell  rung 
until  the  instant  of  the  collision.  The  plaintiff  testified :  *'I  looked 
to  the  west,  and  all  I  saw  was  a  large  pile  of  lumber;  didn't  hear 

bell,  whistle,  or  anything.  I  looked  ahead,  and  everything 
*406     was  all  clear  in  the  ^street.     When  I  saw  the  train,  the  first 

thing  [I  did  I  I  threw  up  my  hands  and  pulled  my  team  around, 
and  the  train  whooped,  whooped,  whistled,  and  struck  about  the  same 
time."  One  of  his  witnesses  stated,  *'He  was  ten  or  fifteen  feet  from 
the  depot,  and  would  have  heard  the  signals  if  any  had  been  given." 
Another  said:  ''He  was  in  a  warehouse,  two  hundred  feet  west  of 
Kansas  avenue  and  north  of  the  track,  with  the  door  open  to  the 
track ;  that  he  stood  in  the  door  when  the  train  passed.  Didn't  no- 
tice  any  ringing  of  the  bell  when  the  train  passed  him,  and  didn't  hear 
train  whistle  for  station,  but  this  was  so  common,  might  have  failed 
to  notice  it.*'  Other  of  these  witnesses  saw  the  train  come  in,  and 
were  in  positions  to  have  heard  the  signals  if  there  had  been  any.  J. 
B.  Johnson,  who  was  a  passenger  in  the  ear  nest  to  the  rear  one, 
testified  "he  didn't  hear  any  alarm."  On  the  part  of  the  defense,  the 
fireman  testified:  '*He  whistled  for  station  above  the  tank,  300  or 
400  yards  west  of  the  crossing.  Was  ringing  the  bell  when  be  came 
in.     Commenced  opposite  the  tank,  and  kept  it  up  till  train  stopped. 
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Whistled  again  before  reaching  the  crossing."  The  engineer  testified: 
''Whistled  for  station.  Bell  was  ringing.  Commenced  at  water-tank, 
and  continued  till  we  stopped."  Taylor  said:  **!  heard  train  first 
whistle  at  water-tank,  200  yards  from  crossing.  The  ringing  of  bell  at 
switch,  100  yards  west  of  crossing,  and  the  bell  rang  until  they  whistled 
at  corner  of  lumberyard,  75  or  80  feet  from  where  the  train strack." 
Four  other  witnesses  stated  they  heard  the  whistle  sounded  300  or  400 
yards  west  of  the  crossing,  and  the  bell  ringing  when  the  train  eame 
in.  Now,  though  most  of  this  evidence  on  the  part  of  the  plaintiff  be- 
low was  of  a  negative  character,  and  the  company  gave  positive  evi* 
dence  of  a  greater  number  of  witnesses  to  contradict  and  overcome  it, 
still  there  was  a  sufficient  conflict  of  evidence  to  raise  a  question  offset, 
which  the  trial  court  was  justified  in  submitting  to  the  jury.  The  evi- 
dence against  the  giving  of  the  signals  was  more,  when  carefully  con- 
sidered, than  a  mere,  "I  did  not  hear . ''  Some  of  these  witneasee 
*407  had  their  attention  directed  *to  the  train  as  it  came  in.  They 
were  looking  at  the  train,  and  were  in  a  position  to  give  heed 
to  the  presence  or  absence  of  the  signals.  The  evidence  conduced  to 
prove  that  the  signals  were  not  properly  and  timely  given ;  at  least. 
it  was  some  evidence  in  that  direction.  The  failure  to  give  signals 
must  be  proved  by  witnesses  that  they  did  not  hear  them.  When 
others  testify  that  they  gave  them,  and  others  testify  that  they  did 
hear  them,  there  is  evidence  on  both  sides  to  be  considered.  The 
evidence  before  the  court  being  sufficient  to  be  submitted  to  the  jury, 
and  to  be  considered  by  tbem,  it  was  sufficient  to  sustain  a  finding 
that  proper  signals  of  warning  of  the  approach  of  the  train  to  the 
crossing  were  not  given.  As  to  the  effect  of  the  omission  of  timely 
signals,  see  Leavenworth,  L.  &  6.  B.  Go.  v.  Bice,  10  Kan.  *426; 
Ben  wick  v.  New  York  Cent.  B.  Co.,  36  ^.  Y.  132. 

We  do  not  intend,  by  the  conclusion  we  have  reached,  to  have  it 
understood  that  the  mere  "I  didn't  hear"  of  several  witnesses,  when 
met  by  a  greater  number  of  witnesses  that  signals  were  given,  is 
proof  that  signals  were  not  given.  In  this  case,  we  think  there  was 
some  proof  tending  to  show  that  the  signals  were  not  given,  and  that 
the  jury  had  the  right  to  pass  upon  the  matter.  This  is  all  we  de- 
cide now.  As  to  the  speed  of  the  train,  an  examination  of  the  evi- 
dence clearly  shows  the  special  finding  of  the  jury  that  the  train  was 
running  at  the  time  of  the  injuiy  fifteen  miles  per  hour  had  ample 
support.  Brown  testified  that  the  train  was  running  from  fifteen  to 
twenty  miles  an  hour.  Nellan  said,  "running  fast:"  Phillips  stated 
"from  ten  to  fifteen  miles  per  hour."  Lukins  gave  evidence  that  the 
train  came  in  "unusaally  fast."  Johnson  said  the  "train  was  com* 
ing  fast. "  The  testimony  of  several  witnesses  was  to  the  effect  that  the 
train  ran  its  length,  450  feet,  after  the  brakes  were  applied.  Courtney, 
a  locomotive  engineer  of  eighteen  years'  experience,  testified :  "If  the 
train  had  been  going  from  eighteen  to  twenty  miles  an  hour,  it  ought 
to  have  been  stopped  with  the  appliances  used  in  fifty  feet."    Much  of 
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this  evidence  was  contradicted  by  other  witnesses  of  the  oom* 
*408    pany;  bat  it  is  undeniably  *trae  that  considerable  evidence 

was  given  on  both  sides.  The  jary  heard  the  witnesses,  passed 
npon  their  credibility,  and  rendered  a  finding  which  has  received  the 
approval  of  the  trial  court.  To  us  it  is  conclusive.  It  was  said  in 
Pacific  B.  Go.  v.  Houts,  12  £an.  *332:  ''For  a  company  to  run  its 
train  at  the  highest  speed  through  the  crowded  streets  of  a  city  would 
be  the  grossest  negligence;  and  the  rate  of  speed  at  which  those 
trains  may  be  run  is  relative  to  the  dangers  attendant  on  such  run- 
ning." Upon  the  claim  of  counsel  that  Biohardson  was  guilty  of  con- 
tributory negligence,  and  that  the  findings  of  the  jury  to  the  contrary 
are  without  proof,  we  have  this  to  say :  Where  the  evidence  on  such 
a  question  is  doubtful,  and  the  inferences  to  be  drawn  from  the  facts 
are  uncertain,  it  is  the  province  of  the  jury  to  decide. 

The  degree  of  diligence  required  of  Bichardson  was  such  aa  a  man 
of  ordinary  prudence  would  have  exercised  under  similar  circum- 
stances. Leavenworth,  L.  &  G.  B.  Go.  v.  Bice,  supra.  8ee  Desmond 
V.  Brown,  29  Iowa,  54.  As  there  was  evidence  that  he  looked  west 
before  crossing  the  track,  saw  only  a  pile  of  lumber,  heard  no  bell  or 
whistle,  then  looked  ahead,  saw  the  street  clear,  and,  as  soon  as  he 
saw  the  train,  pulled  his  team  around,  and  as  others,  as  near  as  him- 
self to  the  persons  'calling  out  for  him  to  stop,  did  not  bear  the  cries 
of  "Stop!"  and  as  there  was  evidence  that  the  train  was  running  at 
a  too  great  rate  of  speed,  and  that  no  signals  were  properly  given, 
there  were  such  doubtful  and  qualifying  circumstances  attendailt  upon 
the  case  that  the  question  of  his  negligence  or  want  of  care  was  a 
matter  for  the  judgment  of  a  jury,  whose  ordinary  observation  and 
experience  of  the  conduct  of  men  might  be  properly  called  into  requi* 
sition.  The  case  as  to  the  negligence  of  the  injured  party  is  a  very 
close  one;  and,  although  it  may  be  doubtful  whether  the  findings 
thereon  are  absolutely  correct,  the  facts  against  them  are  not  so  clear, 
nor  is  the  jury  so  manifestly  mistaken,  that  we  feel  at  liberty  to  set 

the  verdict  aside.  The  law  has  said,  in  cases  presenting  the 
*409     facts  and  ^surroundings  of  this  one,  that  the  judgment  of 

twelve  men,  and  not  the  opinion  of  one,  two,  or  three,  shall 
control.  Kansas  Pac.  B.  Co.  v.  Pointer,  14  Ean.  *37;  Kansas  Pac. 
B.  Go.  V.  Kunkel,  17  Kan.  145 ;  Peoria,  P.  &  J.  B.  Go.  v.  Siltman, 
88  111.  529. 

Error  is  also  alleged  in  the  admission  of  evidence  that  the  com- 
pany had  no  flagman  at  the  crossing.  It  is  argued  that  as  the  peti* 
tion  specified  with  particularity  the  acts  of  negligence  of  the  com- 
pany, both  of  omission  and  commission,  and  omitted  any  reference 
to  the  absence  of  the  flagman,  any  evidence  thereof  was  incompetent. 
We  do  not  concur  with  counsel,  who  presses  this  point  so  persistently. 
The  absence  of  the  flagman  at  the  crossing  could  be  proved  as  one 
of  the  circumstances  existing  at  the  time  and  place  of  the  accident. 
Such  evidence  was  a  part  of  the  res  geslsSf  and  tended  to  show  to 
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0ome  extent  the  necessity  of  the  timely  signals  of  warning  in  ap- 
proaching the  crossing.  If  no  flagman  was  at  the  crossing,  the 
more  important  the  signals  to  warn  parties  about  to  oross.  The 
proof  of  the  absence  of  the  flagman  was  not  the  negligence  found  by 
the  jary,  nor  the  actual  basis  of  any  recovery.  It  was  only  admitted 
as  an  accident  or  circumstance  to  establish  the  degree  of  negligence 
in  running  the  train  at  a  great  rate  of  speed  without  signals.  There- 
fore, in  our  yiew,  it  is  not  the  case  of  a  pleader  averring  in  his  peti- 
tion one  ground  of  action,  and  on  the  trial  proving  and  recovering  on 
another.  The  case  of  Toledo,  W.  &  W.  B.  Go.  v.  Foss,  88  DL  551, 
to  which  we  are  referred  as  conclusive  against  the  admission  of  such 
evidence,  is  not  parallel.  There  the  only  negligence  averred  was  that 
the  defendant  carelessly  ran  its  train  upon  which  plaintiff  was  a  pas- 
senger, yet,  on  the  trial,  a  recovery  was  sought  upon  the  ground  that 
the  defendant  was  negligent  in  failing  to  properly  fence  its  track 
and  providing  steam-brakes.  The  difference  between  the  case  cited 
and  ^he  one  at  bar  is  manifest  without  extended  argument.  In  the 
one,  the  evidence  offered  tended  to  characterize  the  act  of  negli- 
gence charged  in  the  petition;  in  the  other,  a  recovery  Vas  sought 
upon  the  proof  of  independent  and  distinct  acts  of  negligence  not  al- 
leged in  the  petition. 
''^410  *It  is  further  urged  that  the  court  erred  in  its  instructions  to 
the  jury.  It  is  conceded  that  the  instructions  were  warranted 
under  the  previous  decisions  of  this  court;  but  it  is  contended  that 
this  court  ought  to  discountenance  its  former  rulings  upon  the  d^rees 
of  negligence.  Counsel  alleges  that  this  court  has  adopted  what  is 
generally  understood  as  comparative  negligence,  and  that  the  rule 
^'misleads  and  confuses."  The  comments  upon  this  question  in  the 
case  of  Kansas  Pac.  B.  Co.  v.  Pointer,  14  Ean.  *87,  and  the 
thorough  discussion  of  the  subject  of  negligence  by  Mr.  Justice  Yai£n- 
TiNE  in  his  concurring  opinion  in  the  case  of  Young  v.  Union  Pac.  B. 
Co.,  19  Ean.  488,  together  with  the  numerous  decisions  of  this  court 
in  the  same  direction,  render  unnecessary  any  discussion  here. 

Upon  the  whole  record,  we  perceive  no  error  prejudicial  to  the 
rights  of  the  railway  company,  and  therefore  the  judgment  of  the  dis- 
trict court  will  be  affirmed. 

(All  the  justices  concurring.) 
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8«  H.  Baboks  and  others  r.  N.  B.  Bbowm  and  another. 

Janoaij  TenD»  1881. 

1.  Bridenoe:  Telegram:  Ck>py  and  Ck>ntentB.    Where  the  controversy  is 

not  between  the  sender  and  the  person  to  whom  a  telegram  is  addressed, 
and  the  contents  of  such  message  are  material,  the  original  message,  if 
not  lost  or  destroyed,  must  be  produced,  it  being  the  best  evidence;  and 
in  case  of  its  loss,  or  inability  to  produce  it  from  other  cause,  the  next 
best  evidence  the  nature  of  the  case  will  admit  of  must  be  furnished.  If 
there  is  a  copy  of  the  message  existing,  it  should  be  produced;  if  not, 
then  the  contents  of  the  message  should  be  shown  by  parol  testimony. 

2.  :  Preliminary  Proof:  Book  Entry.  Where  the  telegraph  oper- 
ator, having  the  possession  of  the  books  and  papers  of  the  office  at  C, 
testified  there  were  not  in  his  office  any  of  the  messages  forwarded  from 
the  office  on  April  26,  1878,  but  he  supposed  all  such  messages  had  been 
destroyed,  as  it  was  the  custom  to  destroy  them  after  six  months,  and 

then  presented  a  book  of  the  office  which  he  said  he  supposed  was  in 
*4ll      the  handwriting  of  the  operator  who  preceded  him  at  *tbe  office,  held, 

that  the  preliminary  proof  was  insufficient  to  authorize  the  introduc- 
tion of  secondary  evidence  of  the  contents  of  the  message  in  question. 
Held,  further,  that  as  tlie  only  entry  or  memorandum  in  the  book  con- 
cerning the  supposed  destroyed  message  was  as  follows:  "H.  &  B.  to  Q., 
M.  &  Co.,  Kansas  City;  nine  words," — such  entry  was  inadmissible  as 
original  or  other  evidence.  Held,  also,  as  the  book  was  not  an  account 
or  shop  book,  or  any  register  or  record  recognized  by  law  as  evidence,  it 
was  error  to  admit  it,  or  the  entries  therein,  for  the  consideration  of  the 
jury;  and  its  admission  in  this  case,  having  been  highly  prejudi<^ial  to 
the  defendants,  is  sufficient  cause  for  the  reversal  of  the  Judgment. 

8.  :  Book  Entry:  How  Used.    If  the  original  message  could  not  be 

produced,  and  if  no  copy  of  such  message  existed,  the  person  making 
such  entries  in  the  office  book,  when  called  upon  to  testify  to  the  con- 
tents of  the  message,  might  have  used  the  book  to  refresh  his  memory 
concerning  the  messages  sent  from  the  office  while  he  was  operator. 

Error  from  Cloud  district  court. 

Action  brought  by  Brown  and  another,  partners  as  N.  B.  Brown  & 
Co.,  against  Barons  and  four  others,  to  recover  $1,000,  with  interest. 
Trial  at  the  October  term,  1879,  of  the  district  court,  and  judgment 
for  the  plaintiffs.     The  defendants  bring  the  case  here. 

L.  t/.  Crans  and  F»  W,  Borton,  for  plaintiffs  in  error. 

F.  W.  SturgeSf  for  defendants  in  error. 

HoRTONy  G.  J.  It  is  objected  that  the  petition  below  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  A  general  denial  was 
filedy  and  the  objection  was  naade  for  the  first  time  in  the  court  be- 
low by  a  motion  to  exclude  all  evidence.  Such  an  objection  is  never 
favored,  and  will  prevail  only  when  there  is  a  total  failure  to  allege 
some  matter  essential  to  the  relief  sought.  The  petition  skates  some- 
what informally,  according  to  the  old  system  of  pleading,  "common 
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coanta"  for  money  lent  and  money  paid;  also  a  formal  coant  for 
money  had  and  received.  The  pleading  is  sofficient,  and  hence  the 
objection  was  properly  overruled.    Meagher  v.  Morefkn,  3  Kan.  *372; 

Barkley  v.  State,  15  Kan.  *99. 
*412  *Th6  second  error  assigned  in  the  record  is  based  upon  the 
admission  of  certain  testimony  of  one  of  the  plaintiffs.  The 
question  was,  *'Did  Huntington  &  Barons  notify  Quinlin,  Montgomery 
&  Go.  as  to  the  draft?"  The  witness  answered:  "Huntington  told 
me  he  had  sent  a  telegraphic  dispatch,  in  the  name  of  Huntington  & 
Barons,  to  Qninlin,  Montgomery  &  Co.,  that  they  had  drawn  on  theuL" 
The  question  was  proper,  because  any  action  of  Barons,  of  the  firm 
of  Upton,  Barons  &  Co.,  alone,  or  in  connection  with  Huntington, 
concerning  the  draft,  was  some  evidence  to  go  to  the  jury  tending  to 
prove  the  liability  of  Barons,  or  Upton,  Barons  &  Co.,  for  the  money 
obtained  by  Huntington  on  April  26, 1878.  The  testimony  in  answer 
to  the  question  was,  however,  improper.  Neither  Barons,  nor  the 
firm  of  Upton,  Barons  &  Co.,  was  chargeable  with  the  statement  of 
Huntington,  or  with  his  conduct  in  transmitting  a  telegram  to  Quin- 
lin,  Montgomery  &  Co.,  in  their  absence,  and  without  their  consent. 
Huntington  had  made  default,  and  the  evidence  was  not  needed  to 
charge  him.  The  remedy  of  the  defendant  wais  by  a  motion  to  strike 
out  such  answer.  No  such  action  was  taken.  The  only  ruling  ob- 
jected to  was  to  the  question  propounded.  The  court  therefore  com- 
mitted no  error  in  overruling  the  same.  Stone  v.  Bird,  16  Ean.  488; 
Wyandotte  v.  Gibson,  ante^  *236. 

The  third  error  assigned,  consisted  in  the  admission  of  certain  sec- 
ondary evidence  tending  to  prove,  in  a  very  faint  manner,  the  con- 
tents, or  a  part  of  the  contents,  of  the  telegraphic  message  sent  to 
Quiniin,  Montgomery  &  Co.,  of  Kansas  City,  Missouri,  by  Hunting- 
ton, on  April  26,  1878.  In  order  to  lay  the  foundation  of  this  evi- 
dence, plaintiffs  introduced  the  witness  Charles  Thomas,  who  testified 
as  follows : 

'*!  am  the  telegraph  operator  at  Ooncordia.  and  have  charge  of  the  office* 
books,  and  papers.  There  are  not  in  the  office  any  of  the  dispatches  which 
were  forwarded  from  this  office  on  April  26,  1878.  I  sttppoee  they  have  all 
been  destroyed,  as  it  is  the  custom  to  destroy  them  after  six  months.    I  have 

with  me  the  books  of  the  Concordia  office.  /  ?iad  not  charge  q^and 
*413      was  not  about  the  office  in  April,  1878.    The  entries  *in  these  books 

for  that  month  are  not  in  my  handwriting,  but  are,  1  suppose,  in  the 
handwriting  of  the  operator  who  preceded  me." 

The  witness  was  then  asked  to  read  from  the  book  what  message 
was  sent  from  the  ofBce  on  the  twenty-sixth  of  April,  1878.  Defend- 
ants objected  on  the  ground  that  the  preliminary  proof  was  not  snffi- 
cient  to  let  in  such  evidence,  and  because  of  its  incompetency  and 
irrelevancy.  The  court  overruled  the  objection,  and  permitted  the 
book  to  be  offered  in  evidence.  The  witness  then  read  from  the  book: 
"H.  &  B.  to  Q.,  M.  «&  Co.,  Kansas  City,  nine  words."  The  evidence 
was  wholly  inadmissible.     The  witness  had  no  knowledge  of  the  de- 
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struotion  of  the  original  message  left  in  the  office.  He  merely  «ti/>- 
posed  it  had  been  destroyed,  as  it  was  the  castom  so  to  do  after  six 
months,  and  more  than  six  months  had  expired.  He  did  not  testify 
that  it  was  the  custom  to  keep  the  originals  in  the  office  until  de- 
stroyed, or  when  or  where  the  original  was  sent,  or  where  or  by  whom 
it  was  destroyed.  This  evidence  was  insufficient  as  preliminary  to 
the  introduction  of  the  book,  as  the  plain tififs  had  not  "shown  that 
they  had  in  good  faith  exhausted,  in  a  reasonable  degree,  all  the 
sources  of  information  and  means  of  discovery  which  the  nature  of 
the  case  would  have  naturally  suggested,  and  which  were  accessible 
to  them. "  Before  secondary  evidence  can  be  admitted  of  a  lost  paper, 
or  one  alleged  to  have  been  destroyed,  evidence  of  the  person  who  was 
the  proper  custodian  of  it;,  as  to  its  loss  or  destruction,  must  be  ad- 
duced.  Brock  v.  Gottingham,  23  Kan.  "^383.  If  the  original  had 
been  destroyed  at  the  office  in  Concordia,  evidence  of  that  fact  must 
have  been  easily  obtainable.  If  it  had  been  sent  away  to  some  cen- 
tral office  of  the  telegraph  company,  the  person  having  the  custody 
of  the  message'at  its  destination  would  have  been  a  good  witness  to 
that  fact.  But,  independent  of  all  this,  the  book  was  not  the  best 
evidence  of  the  contents  of  the  message.  It  really  was  no  competent 
evidence  at  all.  The  book  was  not  an  account  or  shop  book,  or  any 
record  recognized  by  the  law  as  admissible  in  evidence.  The 
"^414  person  making  the  memorandum  in  the  *book  might  have 
used  it  to  refresh  his  recollection  if  no  better  evidence  existed 
of  the  contents,  and  he  had  been  called  as  a  witness ;  but  the  book 
itself  was  inadmissible.  Plaintiff  should  have  shown  the  loss  or  de- 
struction of  the  original  by  competent  evidence,  if  the  message  had 
been  actually  lost  or  destroyed,  and  then  proved,  if  possible,  the  con- 
tents thereof  by  a  copy,  if  one  existed ;  if  not,  by  some  witness  who 
had  seen  and  read  the  original.  In  the  absence  of  better  evidence, 
the  copy  taken  off  the  wires  at  Kansas  City  might  have  been  intro- 
duced. If  nothing  could  be  shown  of  such  contents  by  the  employes 
of  the  telegraph  company  at  Concordia,  or  by  any  other  witness,  then 
some  attempt  ought  to  have  been  made  to  have  proved  the  contents 
by  the  employes  of  the  company  at  Kansas  City,  or  by  Quinlin,  Mont- 
gomery &  Co.,  of  that  city.  This  is  not  a  case  concerning  the  sender 
and  the  person  to  whom  the  message  was  addressed,  and  therefore 
the  message  received  by  the  person  addressed  cannot  be  regarded  as 
the  original. 

The  evidence  having  been  improperly  admitted,  the  next  question 
to  be  considered  is  whether  its  admission  was  sufficiently  prejudicial 
to  demand  a  reversal  of  the  judgment.  It  appears  from  the  evidence 
that  on  April  26,  1878,  there  was  a  firm  engaged  in  the  cattle  busi- 
ness in  Cloud  county,  of  the  style  of  Upton,  Barons  &  Co. ;  that,  on 
the  said  twenty-sixth  day  of  April,  the  defendant  J.  6.  Huntington 
obtained  from  the  plaintiffs,  Brown  &  Co.,  the  sum  of  $1,000,  for 
which  Huntington  drew  a  draft  in  his  own  name  in  favor  of  Brown 
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&  Go.  on  Qainlin,  Montgomery  &  Co.,  commission  men  of  Kansas 
City.  The  money  was  used  in  paying  for  a  drove  of  cattle  which 
Brown  &  Co.  were  given  to  understand  woold  be  shipped  to  Qoiolin, 
Montgomery  &  Co.,  and  that  they  would  sell  the  cattle,  and  pay  the 
draft  out  of  the  proceeds  of  the  cattle.  The  cattle  were  shipped,  how- 
ever, in  the  name  of  Laird  ft  Johnson.  Therefore  Qninlin,  Montgom- 
ery &  Co.,  having  no  money  belonging  to  Huntington,  and  having  no 

security  on  the  cattle  to  reimburse  them,  refused  to  pay  the 
*415    draft  which  had  been  drawn  by  Huntington  in  favor  of  *firown 

&  Co.,  and  it  came  back  to  Brown  &  Co.  unpaid.  Hunting- 
ton did  not  deny  his  own  liability,  but  Brown  ft  Co.  claimed  that  Up- 
ton, Barons  ft  Co.  were  also  liable,  and  that  Huntington  was  a  mem- 
ber of  the  firm.     Brown  testified : 

"In  the  latter  part  of  March  or  first  of  April,  1878, 1  had  a  conversation  m 
the  back  room  in  the  bank  with  Huntington.  He  told  me  he  was  a  member 
of  Upton,  Barons  ft  Co.,  consisting  of  Upton,  Barons,  Pomeroy,  Ellis,  and 
himself;  that  they  were  feeding  cattle  in  this  and  adjoining  counties;  that 
the  firm  was  wealthy, — worth  a  quarter  of  a  million  or  more;  that  they  were 
feeding  twelve  or  thirteen  hundred  head  in  this,  Mitcliell,  and  BUey  counties; 
that,  as  a  railroad  had  come  here,  they  expected  to  ship  from  here;  that  tbey 
did  not  carry  much  currency  with  them;  that  they  kept  it  in  bank  at  Manhat- 
tan; that  they  borrowed  only  for  a  few  days;  that  they  would  want  monej, 
and  asked  if  they  could  get  it.  I  said  they  could.  The  next  talk  was  some 
time  in  April, — ^towards  the  middle.  It  was  raining  the  night  before.  It 
was  about  nine  or  half-past  nine  o*clock.  Huntington  and  I  talked.  Barons 
came  up.  He  introduced  Barons  to  me.  It  may  have  been  the  20th.  He 
told  me  who  Mr.  Barons  was,  that  he  was  of  ISfew  York,  and  a  member  of 
their  firm.  I  had  a  talk  with  Barons,  and  told  him  what  Huntington  bad 
told  me,  and  asked  him  if  Huntington  was  a  member  of  the  firm.  He  said 
he  was, — was  doing  the  western  business.  I  asked  him  if  it  would  be  alt 
right  to  let  Huntington  have  money  for  the  firm,  and  he  said  it  would,  ani 
that  Huntington  <  had  told  him  he  had  sent  a  telegraphic  dispatch  in  the  naisc 
of  Huntington  and  Barons  to  Quinlin,  Montgomery  &  Go.  that  they  bad 
drawn  on  tiiem.'  The  next  time  I  saw  Huntington  was  the  day  when  I  let 
them  have  the  money. " 

Other  testimony  was  introduced  to  sustain  these  statements.    On 

the  defense.  Barons  testified : 

"I  had  no  Interest  of  any  kind  in  the  purchase  of  Laird  &  Johnson's  cattle. 
Huntington  was  not  in  any  way  connected  with  our  firm,  or  employed  by  us. 
Wright  was  complaining  of  Huntington  not  having  sufficient  hands  to  drive 
the  cattle,  and  I  helped  Wright  to  take  one  bunch  of  cattle  from  Concordia  to 
Clifton.  1  went  on  the  train  which  took  these  cattle  down  as  far  as  Manhat- 
tan, where  I  got  off,  and  attended  to  some  business,  and  then  took  the  express 

to  Kansas  City.  I  got  nothing  for  what  I  did  in  assisting  to  drive  these 
*416      cattle.    *I  did  as  any  other  cattle-man  would  who  was  going  the  same 

way, — a  neighborly  act.  I  did  not,  at  any  time  in  April,  1878,  authorize 
Huntington  to  do  anything  for  our  firm  or  for  any  of  us.  I  made  no  negotia- 
tions whatever  with  Brown  A  Co.  on  April  26th,  or  at  any  other  time,  for 
money.  jN'either  I  nor  my  firm  have  had  at  any  time  any  transaction  with  tbem. 
I  first  became  acquainted  with  Mr.  Brown  in  the  spring  of  1878.  I  was  then 
introduced  by  Mr.  Huntington  on  the  cross-walk  near  the  bank.  Mr.  Hunt- 
ington, in  introducing  me,  named  me  as  Mr.  Barons,  of  the  firm  of  Upton, 
Barons  &  Co.     I  was  in  a  hurry.    I  don't  think  we  said  much  if  anything 
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more.  I  wa&  neyer  so  introdiKed  again  on  the  steps  of  the  bank  or  elsewhere. 
Mr.  Brown  never  asked  me  if  I  was  a  member  of  Upton,  Barons  &  Co.  any- 
where; neither  in  front  of  Allen's  nor  elsewhere.  Some  time  after  all  this» 
Mr.  Brown  came  np  to  me  on  the  street,  and  shook  hands  with  me.  I  did 
not  recognize  him  at  first.  He  asked  me  if  I  was  going  to  pay  the  thousand 
dollars  that  Huntington  got.  I  told  him  I  was  not.  This  was  aboat  the 
middle  of  May,  1878.  I  have  been  in  my  present  business  for  about  three 
years  past.  1  never  borrowed  money  to  buy  with.  1  always  bought  for  cash, 
or  by  draft  on  Walker  at  Beloit,  or  on  the  bank  at  Manhattan,  or  by  using 
certified  checks,  which  I  generally  carried  with  me.  TVe  did  not  borrow  money. 
Huntington  was  never  a  partner  of  Upton  &  Barons,  of  Upton,  Barons  &  Co., 
or  of  myself.  I  never  told  Mr.  Brown  that  Huntington  was  a  member  of  our 
firm*  I  never  told  Mr.  Brown  that  If  he  let  him  have  the  money  it  would  be 
all  right.    I  never  used  any  such  language  to  Brown." 

Huntington  testified  for  defense : 

'*!  was  in  Condordia,  April  26, 1878.  On  that  day  I  purchased  a  lot  of  cat- 
tle from  Laird  &  Johnson.  I  purchased  them  for  myself.  Neither  Mr.  Bar- 
ons, nor  any  member  of  the  fiim  of  Upton ,  Barons  &  Co.,  had  any  interest  in  the 
purchase.  On  that  day  I  borrowed  from  N*.  B.  Brown  &  Co.  $1,000,  and  gave 
them  a  sight  draft  on  Quinlin,  Montgomery  &  Co.,  of  Kansas  City,  for  the 
amount.  It  is  the  same  draft  which  has  been  shown  here.  It  was  given  for 
money  I  paid  to  Laird  &  Johnson.  The  draft  has  not  been  paid  because  the 
cattle  did  not  pay  out,  and  I  was  unable  to  pay.  I  owe  it  yet.  When  I  got 
the  money,  I  intended  to  ship  in  my  name  to  Quinlin,  Montgomery  &  Co., 
and  Laird  A  Johnson  were  to  have  gone  down  with  me  to  Kansas 
♦417  City  to  get  ♦the  balance  I  owed  them.  We  drove  the  cattle  to  Clif- 
ton, and  Laird  &  Johnson  required  me  to  ship  in  their  name.  1  went 
with  the  cattle  to  Kansas  City  and  Chicago.  They  did  not  pay  out  by  about 
nine  hundred  and  forty-eight  dollars.  The  market  had  dropped  between  the 
time  we  shipped  and  when  we  reached  Kansas  City.  I  tried  to  get  Quinlin, 
Montgomery  &  Co.  and  others  to  pay  the  draft  and  payout,  but  they  tliought 
there  was  not  enough  money  in  them.  I  then  got  an  advance  of  five  hundred 
dollars,  and  shipped  to  Chicago.  When  I  returned,  I  went  immediately 
through  to  Jewell  county  for  a  lot  of  cattle  which  were  on  the  road,  and  which 
I  had  contracted  to  deliver.  There  were  some  t  wo  hundred  head.  I  had  them 
with  me,  and  when  I  reached  Concordia  I  heard  that  Mr.  Brown  said  he 
wanted  to  see  me,  and  I  went  at  once  to  his  bank.  We  had  a  talk  about  the 
matter.  I  thought,  when  I  purchased  the  cattle,  that  the  Kansas  Pacific 
would  see  me  out;  and,  when  I  was  talking  to  Brown  on  Sunday,  I  learned 
that  he  had  a  warrant  for  me.  I  wanted  him  to  go  down  to  Kansas  City  with 
me  to  see  the  company,  and  said  I  would  pay  his  expenses  down,  and  what 
expense  he  had  been  at.  He  went  down  with  me.  I  could  do  nothing  there. 
Wlien  we  were  at  the  stock-yard  at  the  fence,  Mr.  Brown  said  to  me  that  he 
would  give  me  fifty  dollars  it  I  would  say  that  Barons  was  interested  in  it,  and 
fix  it  on  the  firm.  I  told  him  that  I  was  poor,  but  I  was  honest,  and  I  could  not 
and  would  not  do  that.  I  never  was  a  member  of  the  firm  of  Upton,  Baron? 
&  Co.  Did  no  business  for  that  firm.  I  never  told  Mr.  Brown  or  any  one 
else  that  I  was  a  member  of  the  firm  of  Upton  &  Barons,  or  of  Upton,  Bar- 
ons 9b  Co.  I  never  introduced  Mr.  Barons  to  Mr.  Brown  as  one  of  our  firm. 
I  never  used  that  language  to  any  one,  or  languacre  conveying  that  impres- 
sion. On  the  day  I  borrowed  the  money  I  sent  a  telegram  to  Quinlin,  Mont- 
gomery &  Co.,  telling  them  that  I  had  drawn  on  them.  I  do  not  know  how 
that  dispatch  was  signed.  I  cannot  say  how  the  dispatch  was  signed.  K  I 
saw  it,  I  could  tell  whether  I  sent  it  or  not.  My  meeting  with  Mr.  Barons  at 
Beloit  was  accidental.  I  met  him  in  Concordia  by  appointment.  He  was  to 
get  his  horse  here,  which  I  had  promised  to  bring  down  from  Beloit." 
V.  25k— 19 
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From  these  extracts  it  is  evident  the  testimony  as  to  the  liahility 
of  Barons,  or  Upton,  Barons  &  Co.,  was  very  oonflioting.  Slight 
*418  evidence  on  either  side  would  naturally  ^affect  the  jory  in 
snob  a  case ;  certainly  it  would  have  some  influence.  The  ob- 
jectionable testimony  tended  to  support  the  statements  of  Brown  that 
Huntington  and  Barons  were  together  in  the  cattle  and  money  trans- 
action, and  also  tended  to  show  that  Huntington  telegraphed  to  Q., 
M.  &  Co.,  under  the  initials  of  H.  &  B*,  or  that  be  signed  the  tele- 
gram "Huntington  &  Barons. "*  This  testimony  therefore  tended  to 
lessen  the  force  of  his  evidence  for  the  defense  that  Upton,  Barons  & 
Go.  had  nothing  to  do  either  with  the  purchase  of  the  cattle  from 
Laird  &  Johnson,  or  with  borrowing  the  money  of  Brown  &  Co.,  and 
that  they  had  no  interest  with  him  in  any  of  those  transactions. 
Under  these  circumstances  the  testimony  was  highly  prejudicial. 
Undoubtedly  the  jury  believed  the  initials  ''H.  &  B."  meant  Hunt- 
ington and  Barons,  and  "Q.,  M.  &  Co."  meant  Quinlin,  Montgomery 
&  Co. ;  at  least  they  may  have  inferred  so.  It  is  probable  that  the 
maker  of  the  memorandum  in  the  book  intended  the  initials  to  mean 
as  interpreted  above.  Nevertheless,  the  book  being  inadmissible,  the 
jury  ought  not  to  have  been  permitted  to  consider  such  entry  or  mem- 
orandum. 

For  the  error  in  admitting  the  book  from  the  telegraph  office,  and 
the  memorandum  therein,  for  the  consideration  of  the  jury,  the  judg- 
ment in  the  case  must  be  reversed.  With  this  conclusion,  the  other 
questions  submitted  are  not  important.  They  may  not  arise  upon 
another  trial.  The  judgment  of  the  district  court  will  be  reversedt 
and  a  new  trial  ordered. 

(All  the  justices  concurring.) 


•419        ♦Kahbas  City,  Ft.  B.  &  G.  R.  Co.  v.  S.  J.  Own. 

January  Term,  1881. 

1.  Negligence :  Contributory :  Question  for  Jury.   A  person  staito  his 

hay  in  a  meadow  150  to  200  yards  from  a  railroad  track,  and  the  sparks 
from  a  passing  engine  ignite  the  grass  fifty-six  feet  from  the  track*  and 
there  is  no  obstacle  to  prevent  the  fire  from  reaching  the  hay  through  the 
dry  grass,  and  nothing  has  been  done  to  prevent  it,  and  the  hay  is  burned 
and  destroyed  by  the  spreading  of  the  fire,  ffeldt  whether  the  owner 
thereof  is  guilty  of  contributory  negligence  or  not  is  a  question  of  fact 
for  the  Jury,  and  not  a  question  of  law  for  the  court  to  decide.^ 

2.  •  In  such  a  case,  where  tlie  charge  and  instructions  omit  all  men- 
tion of  contributory  negligence  on  the  part  of  the  plaintiff,  and  the  de- 
fendant asks  the  court  to  Instruct  the  jury:    ''It  is  a  circumstance  the 

1  See  note  at  end  of  case. 
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Jury  may  oonsider,  as  going  to  prove  contributory  negligence,  that  the 
plaintiff  stacks  his  hay  near  the  railroad  track,  without  guarding  it  in 
any  way  from  fire.  Persons  who  live  near  railroads  are  bound  to  take 
notice  of  tlie  increased  danger  to  their  property  from  fire»  and  to  exercise 
a  proportionate  amount  of  care  to  prot^t  it,  ** — held  material  error  to  re- 
fuse the  instruction. 

Error  from  Bourbon  district  court. 

Action  brought  by  Owen  against  the  railroad  oompany  to  recover 
damages  for  certain  hay  said  to  have  been  destroyed  by  fire  from  a 
locomotive  engine  on  the  defendant's  railroad.  Trial  tA  the  Decem- 
ber term,  1880,  of  the  district  court,  and  judgment  for  the  plaintiff* 

BttLir  d  Perry,  for  plaintiff  in  error. 

C*  0,  French,  for  defendant  in  error. 

■ 

HoRTON,  G.  J.  On  the  trial  the  plaintiff  in  error  (defendant  below) 
asked  the  court  to  instruct  the  jury: 

''It  is  a  ciixsumstance  the  jury  may  consider,  as  going  to  prove  oontributoiy 
negligence,  that  the  plaintiff  stacked  his  hay  near  the  railroad  track 
*420      without  guarding  it  in  any  way  from  fire.    *Pei'8ons  who  live  near 
railroads  are  bound  to  take  notice  of  the  increased  danger  to  their 
property  from  fire,  and  to  exercise  a  proportionate  amount  of  care  to  pro- 
tect it.'* 

The  instmction  was  refused;  no  similar  instmction  given;  nor 
anything  said  in  the  general  charge  of  the  negligence  of  defendant  in 
error,  (plaintiff  below.)  As  the  instruction  is  right  in  the  abstract, 
the  question  arises  whether  there  was  evidence  tending  to  show  the 
owner  of  the  hay  guilty  of  contributory  negligence* 

E.  Lantis  testified,  among  other  things : 

*'Last  February,  I  was  living  about  d|  miles  south-east  of  Fort  Scott.  I 
knew  Owen  and  his  hay.  It  was  stacked  on  the  Miller  farm,  Sj^  or  4  miles 
southeast  of  Fort  Scott.  The  hay  lay  east  of  the  railroad  track,  150  or  200 
yards.  The  hay  was  stacked  there.  It  was  Mr.  Owen's  hay.  *  *  *  The 
grass  was  all  burnt  between  the  hay  and  the  railroad.  If  I  recollect  aright. 
The  ground  was  burned  off." 

P.  Hansen  testified : 

"I  knew  this  hay.  It  was  about  a  quarter  of  a  mile  east  from  the  railroad 
track.  About  the  middle  of  February  the  field  got  on  fire»  and  the  wind  blew 
it  into  the  hay  and  burnt  it  up." 

Ed.  Hansen  testified: 

^  There  is  a  fence  where  the  fire  started.  It  started  either  opposite  the 
eighth  or  ninth  post.  The  posts  are  eight  feet  apart.  It  is  meadow  where 
the  hay  was  stacked.  It  had  been  cut  pretty  early,  and  then  grown  up  again. 
The  grass  was  six  inches  high, — bright  close  up  to  the  track  at  places.  The 
grass  wasn't  burnt  off.    We  had  mown  a  strip  so  they  could  bum  it  off." 

Henry  Lantis  testified : 

"I  saw  the  smoke  in  Hansen's  field.  It  looked  to  be  close  to  the  railroad. 
I  had  seen  the  passenger  train  a  short  time — seven  or  eight  or  ten  minutea — 
before  I  saw  the  smoke.  *  *  *  I  saw  the  fire  on  the  east  side  of  the  railroad 
soon  after  the  train  passed.  It  was  one-fourth  or  one-half  mile  this  side  of 
where  the  hay  was  burned. ** 
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Charles  Gipple  testified : 

"I  am  siu*e  the  fire  took  place  on  the  sixth  of  February.  It  was 
*421       Friday.    I  had  had  the  gntss  mown  and  burnt  up  on  the  *right  side  of 

way.  I  measured  the  distance  from  the  track  to  where  the  fire  ig- 
nited. It  was  fifty-six  feet.  There  was  no  obstacle  to  prevent  the  fire  from 
reaching  the  hay;  nothing  had  been  done  to  prevent  it." 

This  evidenoe,  though  oonflioting,  was  safiBcient  to  authorize  the 
instruction  requested.  This  was  some  evidence  tending  to  show  that 
the  plaintiff  below  was  negligent;  and,  as  the  railroad  company  had 
the  right  to  have  its  case  submitted  to  the  consideration  of  the 
jury  under  proper  instructions,  the  error  of  the  court  was  material. 
Whether  the  owner  of  the  hay  was  guilty  of  negligence  was  a  ques- 
tion of  fact  for  the  jury,  and  not  a  question  of  law  for  the  court  to 
decide.     Kansas  Pac.  B.  Co.  v.  Brady,  17  Kan.  380. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  in  accordance  with  the  views  herein  ex- 
pressed. 

(All  the  justices  concurring.) 

NOTB. 

See,  also,  Miasonri  Pac.  Ry.  Go.  v.  Kincaid,  29  Kan.  SSSi  and  notes  to  Kansas  Pae.  By. 

Oo.  V.  PolDti^r.  14  Kan.  *37;  Missouri,  K.  &  T.  R.  Go.  v.  Davidson,  Id.  *350. 

On  the  f^eneral  subject  of  negligentf  fires  of  railroads,  see  Wolff  ▼.  Chicago.  M.  &  St 
P.  R.  Co.,  (Minn.)  25  N.  W.  Kep.  63.  A  railroad  companyt  in  consideration  of  the 
grant  of  its  charter,  undertakes  to  perform  certain  duties  and  obliccationa  to  the  public* 
from  which  it  can  be  relieved  only  by  act  of  le^slature.  Therefore,  when  a  railroad 
has  leased  its  line,  it  cannot  exonerate  itself  from  liability  for  fire,  caused  by  the  oper- 
ation of  its  road,  by  the  fact  that  its  lessee  committed  the  injury.  Balsley  v.  St.  Louis, 
A.  &  T.  H.  R.  Co.,  (111.)  8  N.  E.  869. 

Where  the  defendant  railroad  denies  that  it  operated  the  road  at  the  time  of  the  fire, 
thet«9timony  of  defendant's  station  agent  to  the  contrary  is  sufficient  to  establish  its 
liability.    Union  Pac.  R.  R.  v.  Jones,  (Colo.)  12  Pac.  Rep.  616. 

An  action  for  setting  fire  to  fences,  pastures,  and  hay  is  an  action  for  injury  to  real 
estate,  and  may  be  brought  in  the  county  where  the  land  lies.  Indiana,  B.  &  W.  R. 
Oo.  V.  Foster,  (lud.)  8  N.  K,  Rep.  264.  Where  fire  is  communicated  from  a  locomotiTe 
engine,  the  burden  of  proof  is  on  the  railroad  to  show  tbeabsenoe  of  negligence.  Seeler 
V.  New  York  Cent.  &  H.  R.  R.  (3o.,  (N.  Y.)  7  N.  B.  Rep.  734;  Mahoney  v.  St.  Paul,  M. 
&  M.  R.  Co.,  (MinnO  29  N.  W.  Rep.  6,  (by  statute;)  Babcock  v.  Chicago  <&  N.  W.  B. 
Co.,  (Iowa,)  28  N.  W.  Rep.  644;  Wolff  v.  Chicago,  M.  &  St.  P.  R,  Co.,  (Minn.)  25  N.  W. 
Rep.  63,  and  note.  Cbntra,  Lowrey  v.  New  Brunswick  Ry.  Co.,  (Me.)  7  Ati.  Rep.  381. 
In  the  absence  of  contrary  proof,  the  presumption  is  that  a  fire  adjacent  to  a  railroad 
track  was  occasioned  by  a  locomotive  engine  on  said  track.  (Hbbona  y.  Wisconsin 
Val.  R.  Co.,  (Wis.)  28  N.  W.  Rep.  170.  To  show  improper  management  or  construction 
of  the  engine,  plaintiff  may  show  that  it  set  fire  to  several  other  places  on  the  same 
day.  Lanning  v.  Chicago,  B.  &  Q.  R.  Co.,  (Iowa,)  27  N.  W.  Rep.  478;  Butcher  v.  Vaca 
Val.  R.  Co.,  (Cal.)  8  Pac.  Rep.  174.  Negligence  is  presumed  if  ft  appears  that  the  loco- 
motive was  not  built  so  as  to  retain  sparks;  and  evidence  is  admissible  that, soon  after 
the  fire,  repairs  were  made  in  the  spark-catching  apparatus  because  it  was  defecttve. 
Butcher  v.  Vaca  Val.  R.  Co.,  mpra,  A  railroad  must  keep  its  way  reasonably  clear  of 
combustible  matter,  and  the  negligent  failure  to  do  so  makes  it  liable.  Gibbons  v. 
Wisconsin  Val.  R.  Co.,  (Wis.)  28  N.  W.  Rep.  170 ;  Jones  v.  Michigan  Cent.  R.  O).,  (Mich.) 
26  N.  W.  Rep.  662.  Whether  there  has  been  such  negligent  failure  is  a  question  for  the 
jury.  Id.  Whether  the  negligent  starting  of  a  fire  in  one  field,  which  fire  ccmimuni- 
cat  OS  to  the  field  of  plaintiff,  is  prima  facie  evidence  that  the  damage  claimed  is  the  nat- 
uial  result  of  defendant's  negligence,  is  a  question  for  the  jury.  Butcher  v.  Vaca  Val. 
R.  Co.,  aupra,  OorUra,  Lowrey  v.  New  Brunswick  Ry.  Co.,  notra.  Where  a  person,  on 
behalf  of  a  railroad,  has  settled  claim.H  against  it  for  damage  to  stocks,  the  fact  of  bis 
directing  an  agent  of  the  railroad  to  pay  a  claim  of  daniage  against  it  bv  reason  of  a 
lire  is  prima  facie  evidence  of  his  authority  to  bind  the  company  by  his  aclmission5  at- 
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tempting  to  settle  another  arising  oat  of-  the  same  fin.    Intern atioaal  &  O.  U.  R.  Co. 
V.  Ragsdale,  (Tex.)  2  S.  W.  £ep.  615. 

A  statute  luaking  a  railroad  liable  for  injurv  to  a  baildin^  or  other  property  caused 
by  fire  communicated  by  its  looorootivea.  and  giving  the  railroad  an  insurable  interest 
therein,  does  not  apply  to  movable  property  temporarily  left  near  the  track,  such  as 
sleepers.    Lowrey  v.  riew  Brunswick  Ry.  Co.,  tupra. 


Kansas  Gitt,  E.  &  S.  B.  Go.  v.  D.  P.  Merrill. 

January  Term,  1881. 

Biutnent  Domain:  Damages.  Flaintili  appealed  from  the  decision  and 
award  of  the  commissioners  as  to  the  appraisement  of  value  and  assess- 
ment  of  damages  for  the  right  of  way  of  the  K.  C,  £.  A  S.  B.  Go.'s  rail- 
road through  and  across  a  certain  quarter  section  of  land  belonging  to 
him.  He  was  the  owner  of  960  acres  lying  in  a  body»  and  used  for  the  pur- 
poses of  a  stock  ranch.  The  railroad  ran  nearly  diagonally  through  one 
quarter  section,  and  cut  off  the  water,  timber,  the  house  and  corrals 
from  the  main  body  of  land,  but  did  not  touch  the  other  quarters  of  the 
ranch.  A  regularly  laid  out  public  highway  separated  the  quarter  through 
which  the  railroad  ran  from  one  whole  section.  Held^  tbat  the  land- 
owner, on  the  appeal,  was  entitled  to  recover  the  damages  for  the  injury 
to  the  whole  property;  and  not  merely  for  that  to  the  separate  quai-ter 
over  which  the  railroad  was  built 

*48S     *Error  from  Greenwood  district  court. 

At  the  November  term,  1880,  of  the  distriot  ooart,  Merrill,  as 

plaintiff,  had  judgment  against  the  defendant  railroad  company,  which 

brings  the  case  here. 

R088  Bums,  A.  A.  Hurd,  and  W.  C.  Campbell,  for  plaintiff  in  error^ 
Ira  P.  Nye  and  T.  L.  Davis^  for  defendant  in  error. 

HoRTON,  G.  J.  The  plaintiff  in  error  commenced  proceedings  to 
condemn  the  right  of  way  through  the  land  of  the  defendant  in  error, 
who  was  the  owner  of  the  north-west  quarter  of  section  seventeen, 
township  twenty-three,  range  eleven,  with  the  quarter  section  lying 
immediately  east  thereof,  and  the  whole  section  lying  north,  all  in 
Greenwood  county,  and  embracing  960  acres.  All  of  this  was  used 
for  the  purposes  of  a  stock  ranch.  The  railroad  ran  nearly  diago- 
nally through  the  north-west  quarter  of  section  seventeen,  but  did  not 
touch  the  adjoining  lands.  The  water  and  timber  of  the  ranch,  as 
also  the  bouse  and  corrals^  were  cut  off  by  the  railroad  from  the  main 
body  of  the  land.  A  regalarly  laid  out  public  highway  separated  the 
whole  section  from  the  land  upon  which,  the  railroad  was  located. 
The  amount  assessed  by  the  commissioners  in  favor  of  Merrill,  on  ac- 
count of  the  taking  and  injury  to  the  north-west  quarter  of  section 
seventeen,  was  $209.  Merrill  took  an  appeal  from  the  award,  and 
subsequently  filed  his  petition  claiming  damages  to  the  whole  land 
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used  by  him  for  stock  purposes.     On  the  trial  the  jury  gave  a  verdict 
for  $734,  and  judgment  was  entered  accordingly. 

Counsel  for  plaintiff  in  error  claim  that  the  legislature  fixed  limits 
to  the  powers  delegated  to  the  commissioners  by  confining  their 
*428  inquiries  to  the  particular  ''quarter  section  or  '^other  lot  of 
land"  through  which  the  proposed  road  was  to  be  built,  and  by 
the  use  of  the  words  "other  lot  of  land"  intended  a  less  subdivision 
or  piece  of  land  than  a  quarter  section,  and  such  counsel  therefore 
conclude  that  the  evidence  in  this  case  was  incompetent,  the  instruc- 
tions erroneous,  and  the  verdict  unsupported,  because  the  trial  court 
held  that  Merrill  was  entitled  to  compensation  for  the  injury  to  the 
whole  ranch,  and  not  merely  for  that  to  the  separate  quarter  over 
which  the  railroad  was  built.  The  limitation  of  "lot  of  land"  to  a 
legal  subdivision  or  fractional  portion  of  a  quarter  section,  or  a  small 
subdivision  of  a  platted  town-site,  is  not  the  true  interpretation  of  the 
statute.  Such  limitation  is  too  restricted.  Such  definition  is  too 
narrow.  In  the  general  acceptance  of  the  words,  a  "lot  of  land"  is 
the  separate  portion  belonging  to  one  person ;  according  to  Webster 
"that  portion  of  ground  which  is  allotted  or  assigned  to  any  one;  and 
hence  any  distinct  portion  of  land."  The  "lot  of  land"  may  be  less 
or  greater  than  a  quarter  section ;  therefore,  within  the  meaning  of 
the  statute,  a  farm  of  800  acres  in  one  body,  owned  by  one  person, 
or  a  ranch  of  960  acres  in  a  body,  owned  by  one  person,  and  used  for 
stock  purposes,  is  a  "lot  of  land."  The  location  of  the  public  high- 
way over  the  body  of  land  would  not  affect  the  right  to  recover  dam- 
ages  for  all  the  property,  unless  such  highway  would  prevent  the  land 
lying  on  both  sides  from  being  one  ranch  for  stock  purposes.  The 
evidence  shows  that  the  land  was  all  used  together.  Atchison,  T.  & 
8-  P.  R.  Co.  V.  Blackshire,  10  Kan.  •477;  St.  Paul  &  S.  C.  R.  Co'. 
V.  Murphy,  19  Minn.  500,  (Gil.  483;)  Welch  v.  Milwaukee  &  St.  P. 
R.  Co.,  27  Wis.  108.  This  conclusion  disposes  of  the  principal  ques- 
tion. 

One  other  matter  remains.  The  court  attempted  to  authorise  the 
collection  of  the  damages  by  execution  against  the  railroad  company. 
This  cannot  be  done.  The  judgment,  in  such  a  case,  should  be  in 
the  nature  of  an  award  of  damages,  as  is  made  by  the  oon* 
*424  demnation  commissioners.  St.  Louis,  L.  k  *D.  R.  Co.  v. 
Wilder,  17  Ean.  289 ;  Lawrence  &  T.  R.  Co.  v.  Moore,  24  Kan. 
♦828,  •828. 

The  case  will  be  remanded  to  the  court  below,  with  the  order  that 
the  judgment  be  modified  in  accordance  with  the  views  expressed 
herein.     The  costs  in  this  court  will  be  divided. 

(All  the  justices  concurring.) 
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W.  H.  Glabk  and  another  r.  N.  B.  Iubbie,  Ex*x,  ete. 

January  Term,  1881* 
« 
Hferw  Trial:  Waiver.  Where  a  motion  for  a  new  trial  alleges  only  that  the 
finding  and  judgment  are  not  sustained  by  the  evidence,  that  the  finding 
and  judgment  are  contrary  to  law,  and  that  the  judgment  is  largely  in 
excess  of  the  amount  due,  all  "errors  of  law  occuring  at  the  trial*'  are 
waived*  and  the  competency  of  rejected  evidence  cannot  be  considered 
and  determined  by  the  supreme  court  upon  the  record.  Such  errors,  hav- 
ing been  waived  in  the  trial  court,  cannot  be  complained  of  in  this  court. 
Nesbit  V  Hines,  17  Kan.  316;  Atchison  y.  Byrnes.  22  Kan.  ♦GS.  [Thei- 
len  V.  Hann,  27  Kan.  781;  Decker  v.  House,  80  Kan.  616;  1  Fac.  Bep. 
584.] 

Error  from  Franklin  district  court. 

Action  brought  by  Nanoy  B.  Imbrie,  as  exeoutriz  of  the  estate  of 
D.  B.  Imbrie,  deceased,  against  Clark  and  another,  upon  a  note  and 
mortgage.  Trial  at  the  September  term,  1880,  of  the  district  court, 
and  judgment  for  the  plaintiff. 

Clark  d  WUkiniony  for  plaintiffs  in  error. 

A.  W*  Benson^  for  defendant  in  error. 

HoBTON,  C.  J.  On  July  27,  1871,  William  H.  Clark,  plaintiff  in 
error,  together  with  one  M.  E.  Cheney,  made  his  promissory 
♦426  note  to  D.  E.  Imbrie  for  $500.  On  July  27, 1872,  Clark,  ♦with 
his  wife,  executed  a  mortgage  upon  real  estate  in  Franklin 
county  to  Mrs.  N.  B.  Imbrie,  as  the  executrix  of  the  estate  of  D.  B. 
Imbrie,  deceased,  to  secure  the  payment  of  the  note.  At  the  latter 
date,  D.  B.  Imbrie  was  dead,  and  Mrs.  N.  B.  Imbrie  was  his  execu- 
trix. Cheney  also  died  before  the  commencement  of  the  action.  On 
July  22,  1880,  Mrs.  N.  B.  Imbrie,  as  executrix,  began  this  action  to 
recover  on  the  note  and  foreclose  the  mortgage.  The  defense  was  that 
the  contract  was  usurious,  and  that,  having  been  made  in  1871,  all 
interest  was  forfeited.  All  the  evidence  of  Clark  tending  to  establish 
usury  was,  on  motion  of  the  defendant  in  error,  (plaintiff  below,) 
stricken  out  as  incompetent,  under  section  822  of  the  Code*  This 
ruling  of  the  trial  court  is  now  assigned  as  error. 

The  counsel  of  the  defendant  in  error  objects  to  the  consideration  of 
the  question  submitted,  on  the  ground  that  the  rejection  of  such  tes- 
timony was  not  brought  to  the  attention  of  the  trial  court  in  the  mo- 
tion for  a  new  trial.  The  objection  is  good.  The  motion  for  the  new 
trial  (omitting  court  and  title)  was  as  follows : 

"Kow  come  said  defendants  and  move  the  court  to  set  aside  the  findings 
and  judgment  heretofore  rendered  in  this  cause,  for  the  reasons— J9*<r5^  that 
said  findings  and  judgment  are  not  supported  by  sufficient  evidence,  and  are 
contrary  to  law;  second,  that  ti)e  amount  for  which  judgment  was  entered  is 
largely  in  excess  of  the  amount  due. 

**W.  H.  Clark,  Defendants'  Atty." 
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Ab  no  "errors  of  law  occurring  at  the  trial*'  were  stated  in  such 
motion,  and  as  the  only  error  complained  of  is  one  alleged  to  have 
occurred  at  the  trial,  such  error  was  waived.  Having  been  waived 
in  the  trial  court,  it  cannot  now  be  considered  as  any  reason  for  the 
reversal  of  the  judgment.  Nesbit  v.  Uines»  17  Kan.  316;  Atchison 
V.  Byrnes,  22  Kan.  *65.     The  judgment  must  be  affirmed. 

(All  the  justices  concurring.) 


*426     *M.  S.  Manwbll  and  others  v.  L.  L.  Tusnxb  and  others. 

January  Term,  1881* 

Nerw  Trial:  Petition  fori  Grounds.  In  an  action  upon  a  note  afpUnst 
four  persons,  the  defense  of  the  two  contesting  the  note  was  that  their 
names  had  been  forged  to  the  instrument.  Judgment  was  entered  against 
thera  on  the  evidence  offered  upon  the  trial.  At  the  succeeding  term 
after  the  decision,  a  petition  was  filed  for  a  new  trial,  on  the  ground  of 
newly-discovered  evidence.  All  the  evidence  newly  discovered  was  in- 
competent, except  the  statemraits  of  one  H.,  living  in  an  adjoining  ooaoty, 
"that  he  had  long  and  extensive  experience  in  the  banking  business,  and  a 
great  deal  of  practice  in  the  examination  of  signatures  and  forged  papers, 
and  that  he  could  readily  detect  a  forgery;  and,  further,  that  being  well 
acquainted  with  the  signatures  of  the  contesting  defendants,  upon  full 
examination  of  the  note  sued  on,  in  liis  judgment  tlie  names  of  the  de- 
fendants on  the  notes  were  forgeries."  Held  no  error  in  sustaining  a 
demurrer  on  the  ground  the  petition  did  not  state  facta  sulBcient  to  enti- 
tle the  applicants  to  the  relief  asked  for.  A  new  trial  ought  not  to  be 
granted  on  incompetent  and  inadmissible  evidence,  nor  if  the  only  object 
of  the  newly-discovered  evidence  is  to  produce  the  evidence  of  a  single 
expert  as  to  the  genuineness  of  the  signature  to  a  written  instrument. 

Error  from  Elk  district  court. 

Petition  by  Manweli  and  Dory  for  a  new  trial  in  a  certain  cause 
wherein  judgment  had  been  rendered  against  them  at  the  November 
term,  1879,  of  the  district  court.  At  the  April  term,  1880,  the  court 
sustained  a  general  demurrer  to  this  petition,  which  ruling  the  plain* 
tiffs  bring  here. 

S.  B.  Oherliinder  and  T.  J.  Hudion^  for  plaintiffs  in  error. 

22.  H.  Nichols^  for  defendant  in  error  Turner. 

HoBTON,  G.  J.  The  plaintiffs  filed  in  the  district  court  of  Elk  oounty 
a  petition  for  a  new  trial  in  the  case  of  L.  L.  Turner  v.  H.  L.  Toby» 
A.  A.  Toby,  William  Dory,  and  M.  3.  Manweli,  on  the  ground 
*427  of  newly-discovered  evidence  ma^terial  to  their  defense  in  that 
cause,  which  they  could  not,  with  reasonable  diligence,  hare 
discovered  and  produced  on  the  trial.  The  proceeding  was  under 
sections  310  and  568  of  the  Code.     The  defendant  L.  L.  Turner  de- 
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miirred  to  the  petition  for  that  it  did  not  state  facts  sufficient  to  en- 
title the  plaintiffs  to  the  relief  asked  for.  The  district  conrt  sustained 
the  demurrer,  and  the  plaintiffs  excepted.  The  action  in  the  original 
case  of  L.  L.  Turner  v.  H.  L.  Tobey,  A.  A*  Tobey,  William  Dory,  and 
M.  8.  Manwell  was  began  August  19, 1879,  upon  a  certain  promissory 
note  of  $650,  dated  September  35,  1878,  payable  five  months  after 
date  to  the  order  of  L.  L.  Turner,  a  banker  of  Sedan,  Chautauqua 
•county,  purporting  to  have  been  executed  by  all  the  defendants  in 
that  ease.  On  the  seventeenth  day  of  September,  1879,  M.  S.  Manwell 
and  William  Dory  filed  separate  iEi^nswers,  under  oath,  denying  that 
they  ever  executed  the  note,  or  authorized  any  one  to  do  so  for  them. 
The  case  was  tried  without  a  jury,  at  the  October  term  of  court  of 
Elk  county  for  1879,  and  judgment  rendered  against  them  for  the 
full  amount  demanded.  The  evidence  alleged  to  have  been  discov- 
ered after  the  term  at  which  the  judgment  was  rendered,  consists 
.mainly  of  the  following  facts :  Edgar  Hull,  an  experienced  banker  of 
Independence,  Montgomery  county,  says : 

"A.  A.  Toby,  in  1878,  came  to  his  bank,  and  presented  two  or  three  prom- 
issory notes,  purporting  on  their  face  to  be  signed  by  H.  L.  Toby,  A.  A. 
Toby,  M.  S.  Manwell,  and  William  Dory;  two  of  the  notes  were  for  $500 
«ach,  and  one  for  8800;  that  he  told  A.  A.  Tol^  the  signatures  of  both  M.  S. 
Manwell  and  Wm.  Dory  were  not  genuine;  that»  after  some  considerable  con- 
versation, said  Toby  admitted  the  signatures  of  ManweU  and  Dory  on  the 
notes  were  forgeries,  and  then  burned  them  in  his  presence;  that  he  knows 
from  examination  the  signatures  of  Manwell  and  Dory  to  the  note  of  Septem- 
ber 25,  1878,  were  also  forgeries*  being  well  acquainted  with  such  signa- 
tures." 

W.  D.  Anderson  says: 

"A.  A.  Toby  told  him  in  the  early  part  of  September,  1879.  he  would 
"^428      have  to  skip  the  country  on  account  of  some  trouble  *\\e  had  got  into 

Willi  Manwell  and  Dory  in  regai'd  to  some  notes  they  accused  him  of 
forging." 

H.  M.  Jackson  says: 

"Have  been  intimately  acquainted  with  one  A.  A.  Toby  for  the  last  seven 
yeai-s,  and  that  on  the  night  of  the  eleventli  or  twelfth  of  September,  1879, 
some  one  drove  up  to  the  house  of  this  aflaant,  and  called  *  hello,'  and  I  and 
father  went  out  and  found  it  was  A.  A.  Toby.  We  had  a  conversation  with 
him,  in  which  conversation  Toby  said  to  us  that  he  was  about  to  get  into 
trouble  with  Dory  and  Manwell  about  some  notes  which  Dory  and  Manwell 
had  signed  as  sureties  for  Toby,  and  which  signatures,  Manwell  and  Dory, 
{Toby  told  us,)  were  forgeries.  That  he  would  have  to  skip  the  country. 
This  affiant  said  to  Toby:  •  You  take  it  mighty  cool.  It  is  risky  business  to 
forge  notes  in  that  way,  and,  if  Dory  and  Manwell  catch  you,  it  wiU  go  hard 
with  you. '  Toby  replied  '  that  he  knew  just  what  he  had  to  go  through  with, 
and  it  was  no  use  to  get  excited;  if  Dory  and  Manwell  did  catch  him>  be 
would  make  it  hot  for  them.'  Toby  then  asked  my  father  to  jump  into  the 
buckboard  which  he  was  driving;  and  when  father  got  in,  Toby  told  me  •  not 
to  say  anything  to  Mat.  about  it,  and  not  wake  the  rest  of  the  folks  up,  and 
not  to  tell  anybody  that  he  was  here.'  " 

John  Stivers  says  be  resides  in  Grenola,  Elk  county,  Kansas,  and 
is  acquainted  with  A.  A.  Toby;  that  some  time  in  the  month  of  Sep- 
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tember,  1879,  A.  A.  Toby  came  to  him,  and  wanted  him  to  take  him 
away.  In  the  course  of  the  conversation,  be  said  to  him  that  he  had 
got  into  trouble  about  a  note,  and  bad  to  leave,  and  seemed  anxious 
to  get  away,  but  said  that  when  the  time  came  he  would  play  h — ^1 
with  somebody.  I  do  not  think  this  conversation  applied  to  the  note. 
After  a  perusal  of  this  and  other  like  testimony  set  forth  in  the 
affidavits  attached  to  the  petition  for  a  new  trial,  we  are  compelled 
to  hold  the  petition  insufficient.  The  so-called  newly-discovered  evi- 
dence could  not  be  introduced  upon  a  new  trial,  with  the  exception 
of  Hull's  testimony  as  an  expert,  because  it  is  not  admissible  under 
any  rule  of  evidence  known  to  the  law.  A.  A.  Toby  was  in  default, 
and  in  the  trial  of  the  issues  of  the  original  case  between 
*^2d  Turner,  Man'^well,  and  Dory,  not  a  party  thereto.  There- 
fore his  declaration  about  his  forgeries  and  his  conduct  in 
running  away  were  not  competent  to  prove  or  disprove  any  of  the 
issues.  Moreover,  evidence  of  other  forgeries  and  crimes  on  the  part 
of  Toby  was  not  competent  to  prove  that  he  committed  the  forgerj 
of  the  signatures  of  Manwell  and  Dory  on  the  note  sued  on,  or  that 
Manwell  and  Dory  were  not  liable  thereon. 

While  the  testimony  of  Hull,  to  the  effect  ''that  he  had  carefully 
examined  the  signatures  of  Manwell  and  Dory  to  the  note  handed  him 
by  Manwell,  and  that  the  signatures,  and  each  of  them,  were  forger- 
ies in  bis  judgment,"  would  be  competent  upon  proof  that  Manwell 
exhibited  to  him  the  note  in  question,  yet  such  testimony  is  merely 
the  opinion  of  an  expert,  not  by  any  means  conclusive,  and  really  of 
doubtful  force.  We  do  not  think  a  new  trial  ought  ever  to  be  granted 
if  the  only  object  of  the  newly-discovered  evidence  is  to  obtain  the 
evidence  of  a  single  expert  as  to  the  genuineness  of  signatures.  As 
a  rule,  motions  for  new  trials  on  the  ground  of  newly-discovered  ev- 
idence after  the  term  at  which  the  decision  or  judgment  is  entered, 
are  regarded  with  disfavor  and  distrust,  and  the  strictest  showing 
concerning  the  materiality  of  the  evidence  and  due  diligence  is  re- 
quired. If  the  plaintiffs  needed  the  evidence  of  experts  on  the  trial, 
they  should  have  taken  steps  to  obtain  it  in  Elk  county;  and,  if  not 
obtainable  there,  then  from  some  other  quarter. 

Counsel  for  plaintiffs  complain  very  much  of  the  finding  of  the  court 
as  being  against  the  evidence.  The  original  case  is  not  here,  and 
therefore  we  have  no  right  to  pass  upon  the  judgment  rendered.  Per- 
haps injustice  has  been  done  plaintiffs,  but  on  the  record  before  us 
we  are  in  no  condition  to  afford  any  relief.  '*To  obtain  a  new  trial 
on  newly-discovered  evidence  certain  well-defined  prerequisites  are 
indispensable."  8  Grab.  &  W.  New  Tr.  p.  1021.  The  conditions 
upon  which  a  new  trial  ought  to  have  been  granted  do  not  exist  in 
the  petition  therefor,  and  for  the  reasons  heretofore  given  we  decide 
the  court  committed  no  error  in  sustaining  the  demurrer. 
*480  *The  order  and  judgment  of  the  district  court  will  be  affirmed. 
(All  the  justices  concurring.) 
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H.  Y.  BuNDBEM  V.  Balph  Dbnr. 
Jannaiy  Tenn»  1881. 

1.  Attachment:  Dissolution:  Extent  of  Inquiry.    While  the  court  can- 

not inquire  into  the  validity  or  justice  of  the  cause  of  action  upon  the 
hearing  of  a  motion  to  dissolve  and  vacate  an  order  of  attachment,  yet 
it  may  inquire  into  the  alleged  existence  of  the  grounds  of  attachment  set 
forth  in  the  affidavit,  and  if  such  inquiry  incidentally  refers  to  some  of 
the  allegations  of  the  petition,  this  does  not  compel  the  court  to  refuse 
consideration  of  the  motion  or  suspend  the  decision  until  the  final  trial  of 
the  cause.  A  dissolution  of  the  attachment  does  not  defeat  the  action. 
fBullman  v.  Hulse,  83  Kan.  672,  7  Pac.  Bep.  210.] 

2.  "  :  Case  Stated.  By  the  terms  of  a  contract  between  the  parties  to  this 
action,  plaintiff  was  to  ship  from  his  store  in  £:  to  the  defendant  at  0., 
from  time  to  time,  as  needed,  such  goods  as  are  usually  kept  in  a  retail 
harness  store.  The  defendant  was  to  receive  the  goods  and  sell  the  same 
for  cash  in  his  own  name  for  the  plaintiff  at  C,  upon  commission,  and 
waa  to  remit  as  fast  as  he  received  from  sales  a  sufficient  amount  of  money 
to  pay  for  remitting  the  same.  He  was  also  allowed  to  sell  upon  short 
time  to  responsible  parties,  whose  accounts  he  would  guaranty.  In  con* 
nection  with  the  sale  of  harness*  he  also  carried  on  a  small  grocery  store. 
Prior  to  undertaking  to  sell  goods  for  plaintiff,  he  had  been  a  farmer  all 
his  life,  and  knew  nothing  about  the  principles  of  book-keeping.  Owing 
to  his  want  of  knowledge  about  keeping  books,  and  his  incompetency  for 
the  business  in  which  he  was  engaged,  the  accounts  for  credit  sales  of 
harness  and  groceries  became  mingled  together  upon  the  books.  Upon 
an  attempt  to  settle  between  the  parties,  it  was  impossible  to  separate  the 
accounts  from  each  other,  owing  to  the  loss  of  one  of  his  books  and  the 
awkward  manner  in  which  he  had  kept  his  accounts,  but  the  total  oat- 
standing  credits  largely  exceeded  any  deficiency  of  goods  otherwise  unac- 
counted for.  Plaintiff  brought  his  action  to  recover  the  value  of  the  goods 
alleged  to  have  been  converted  to  defendant's  own  use,  and  procured  an 
order  of  attachment  on  the  ground  that  he  had  fraudulently  incurred  the 
liability.  The  testimony  offered  on  a  motion  to  dissolve  the  attachment 
showed  that  the  defendant  had  failed  to  make  any  statement  of  his  ac- 
count, although  it  had  been  frequently  demanded,  and  often  promised, 

*431      but  did  not  show  *that  he  had  converted  to  his  own  use  any  of  the 
property  with  which  be  had  been  intrusted,  or  its  proceeds.    The  court 
granted  a  dissolution  of  the  attachment.    HM  no  error. 

Error  from  Chase  district  court. 

Action  brought  by  Bundrem  against  Denn,  to  recover  $1,200,  the 
value  of  goods  alleged  to  have  been  by  the  defendant  unlawfully  con- 
verted to  bis  own  use.  At  the  May  term,  1880,  the  court  sustained 
defendant's  motion  to  discharge  the  attachment  which  had  been 
granted  in  the  action.     This  ruling  the  plaintiff  brings  here. 

SUrry  d  Sedgwick  and  Pecky  Ryan  dt  Johnson^  for  plaintiff  in  error. 

If  any  liability  was  incurred  at  all,  under  the  pleadings  and  facts,  it  was  the 
result  at  a  conversion  of  the  goods  of  the  principal  by  his  agent;  and,  if  the 
agent  incurred  a  liability  by  so  doing,  he  was  necessarily  guilty  of  a  fraud* 
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Bigelow,  Fraud, 222;  Cooley,  Torts.  526;  Williams  M.  &  B.  Co.  v.  Baynor,  38 
Wis.  119.  The  court  below,  by  its  decision  upon  this  motion,  has  in  advance  de- 
cided the  whole  case  against  us.  Unless  this  decision  is  reversed,  it  will  be 
practically  useless  to  try  the  case  upon  its  merits.  It  therefore  seems  to  us 
that  a  court  should  not  be  permitted  in  such  a  summary  way,  upon  affidavits 
atone,  to  usurp  the  province  of  a  jury,  and  fully  determine  a  case  before  even 
the  issues  are  made  up  in  it.  Robinson  v.  Melvin,  14  Kan.  *484;  Hoy  ?. 
Duncan,  33  5^.  Y.  Super,  Ct.  555;  Alexander  v.  Brown,  2  Disn.  896;  2  Hilt. 
103;  Id.  179;.  Jordan  v.  Jordan.  6  Wend.  524;  Welsh  v.  Hill,  2  Johns.  100; 
Wilmerding  v.  Moon,  8  How.  Pr.  213;  Griswold  v.  Sweet,  49  How.  Pr.  171; 
Tallman  v.  Wliitney,  5  Daly,  505. 

The  plaintiff  by  his  evidence  established  ^  prima  facie  case  against  the  de- 
fendant of  having  fraudulently  incurred  a  liability  to  the  plaintiff,  which  the 
defendant's  evidence  entirely  failed  to  rebut.  Upon  the  plaintiff's  evidence, 
there  appeared  to  Iiave  been  nearly  $1,200  worth  of  his  property  which  the  de- 
fendant had  had,  and  which  he  was  unable  to  produce  or  account  for 
*432  in  any  manner.  It  seems  to  us  that  *this  created  a  presumption  be- 
yond a  doubt  that  the  defendant,  as  plaintiff's  agent,  had  converted 
to  his  own  use  the  goods  of  plaintiff  to  tlie  above  amount.  Both  the  law  and 
the  contract  between  the  parties  required  that  the  defendant  should  aooount 
from  time  to  time  to  the  plaintiff;  that  he  should  at  all  times  be  ready  when 
called  upon  to  fully  account  for  all  property  intrusted  to  him  by  plaintiff;  ami 
that  his  failure  to  do  so  creates  a  presumption  against  him  of  having  converted 
this  property  to  his  own  use,  and  gives  plaintiff  his  right  of  action.  Soloman 
V.  Waas,  2  Hilt  179;  Bidder  v.  Whitlock,  12  How.  Pr,  208;  Biley  v.  State,  32 
Tex.  763;  Schee  v.  Hassinger,  2  Bin.  825, 881 ;  Tuttle  v.  Mayo,  7  Johns.  132; 
Amer.  Lead.  Gas.  675,  note;  Story,  Ag.  §§  203,  204. 

This  is  not  a  case  where  a  demand  was  suddenly  made  upon  a  party  who, 
from  the  circumstiinces,  might  not  be  expected  to  be  able  in  a  short  period  of 
time  to  make  a  full  account  of  a  long  and  complicated  business.  For  etghteen 
months  tlie  plaintiff  iiad  been  persistently  demanding  that  defendant  ahoald 
account  to  him,  and  for  the  same  period  of  time  the  latter  had  kept  promis- 
ing to  make  a  full  account.  Under  all  the  facts  and  circumstances  of  this 
case,  the  preponderance  of  the  evidence  very  clearly  shows  that  plaintiff  is 
out  of  pocket  on  his  deal  with  defendant  about  81>500,  and  that  defendant 
must  liave  converted  about  that  much  of  plaintiff's  property  to  his  own  ase. 

In  any  view  of  the  case,  the  defendant  converted  to  his  own  use  $300  to 
$400  of  the  accounts  wliich  were  for  the  goods  of  plaintiff  sold  upon  credit. 
These  accounts  belonged  to  plaintiff  without  any  question.  The  defendant, 
if  he  had  had  any  interest  in  them  by  way  of  commissions,  bad  clearly  for- 
feited sucli  interest  by  his  failure  to  account  to  plaintiff  for  his  property,  etc. 
Story.  Ag.  §  331;  Sumner  v.  lieicheniker,  9  Kan.  ^820;  Western  Union  B. 
Co.  V.  Smith,  75  III.  496;  Segar  v.  Parrish,  20  Gratt.  672. 

F,  P.  Cochran,  S»  N.  Wood,  and  Carsweli  ijt  Sanders,  for  defendant 
in  error. 

In  attachment  proceedings,  the  court  always  presumes  that  the  plain- 
*483       tiff  lias  a  cause  of  action ;  and  the  only  quesHlon  which  it  will  inquire 

into,  for  the  purpose  of  sustaining  or  discharging  the  attachment,  is 
the  truth  or  falsity  of  the  grounds  therefor.  Therefore  the  plaintiff  need 
never,  for  the  purpose  of  sustaining  his  attachment,  prove  that  he  has  a  cause 
of  action  to  be  secured  thereby;  nor  need,  nor  can,  the  defendant,  for  the  par- 
pose  of  discharging  the  attachment,  enter  into  the  merits  of  the  case,  and 
prove  that  the  plaintiff  has  no  cause  of  action  against  him,  and  thereby  finallj 
dispose  of  the  plaintiff's  claim.  But  if  some  facts  should  incidentally  ari^** 
upon  the  motion  to  be  decided,  which  will  necessarily  come  up  on  the  final 
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hearing,  the  court  may  decide  such  facts  upon  the  motion;  not  for  the  pur- 
pose of  proving  that  the  plaintiff  has  or  has  not  a  cause  of  action,  but  for  the 
purpose  of  proving  or  disproving  some  ground  alleged  in  the  attachment.  The 
law  makes  no  distinction  between  causes  of  action  as  to  whether  the  attach- 
ment be  discharged  or  not;  but»  in  every  case  in  which  an  attachment  may 
be  issued,  tiie  court  or  judge  may  discharge  the  attachment  upon  proof  of  the 
falsity  of  the  grounds  alleged  for  it^,  although  the  evidence  required  to  dis- 
prove such  grounds  may  be  sufticient  upon  the  trial  of  the  case  upon  its  merits 
to  prove  that  the  plaintiff  has  no  cause  of  action. 

"A  party  is  entitled  to  an  order  of  attachment  only. when  certain  facts  ex- 
ist, not  wJten  thei-e  U  pi'obable  oawse  to  believe  that  they  easist.  If  they  do 
not  exist,  the  attachment  is  wrongfully  issued,  and  the  party  causing  it  to  is- 
sue is  liable  for  all  damages  actually  sustained."  McLauglilin  v.  Davis,  14 
Kan.  ♦169.  What  facts  have  been  shown  which  prove  that  the  defendant 
fraudulently  incurred  the  liability  for  which  this  action  was  brought?  As 
there  is  no  evidence  that  defendant  ever  sold  one  cent's  worth  of  the  plain* 
tiffs  goods  and  received  the  pay  therefor,  and  failed  to  remit  to  the  plaintiff 
the  amount  to  which  he  was  entitled,  how  can  the  court  assume  that  defend- 
ant ever  did  so?  True,  the  petition  and  the  plaintiff's  affidavit  show  that  the 
defendant  received  a  large  amount  of  goods  from  the  plaintiff,  which  he 
*434  did  not  return  and  for  w  liich  he  did  not  *rem  it  the  money,  but  the  court 
will  bear  in  mind  ifhat  the  defendant  was  authorized  by  the  plaintiff 
to  sell  goods  on  credit.  True,  the  defendant,  according  to  the  evidence,  was 
to  become  responsible  to  the  plaintiff  for  the  goods  so  sold;  but  this  responsi- 
bility could  not  have  been  fraudulently  Incurred  by  the  defendant's  failure  to 
collect  pay  for  the  goods  sold  on  credit,  unless  he  had  sold  them  without  au- 
thority, or  without  l)elieving  that  he  ever  could  collect  pay  therefor.  Under 
the  contract  he  was  to  sell  on  credit  to  such  persons  only  as  in  his  best  judg- 
ment could  pay,  else  he  could  not  have  sold  on  credit  at  all,  for  no  person  can 
positively  know  who  is  absolutely  good,  or  who  will  make  prompt  payment. 

From  all  the  evidence  before  the  court,  we  submit  that  there  is  nothing  to 
shQw  that  the  defendant  has  ever  concealed  anything,  or  made  any  false  state- 
ments, or  received  a  cent  of  money  for  which  he  has  not  accounted,  and  that 
all  his  books  have  always  been  open  and  free  for  the  inspection  of  plaintiff  or 
any  other  person;  at  least,  not  a  single  witness  knows  anything  to  the  con- 
trary. And  in  everything  to  which  he  has  testified  he  has  been  more  or  less 
corroborated  by  other  witnesses. 

HoBTON,  G.  J.  On  the  twenty-sixth  day  of  March,  1880,  the  plain- 
tiff in  error  commenced  this  action  in  the  district  court  of  Chase 
county,  to  recover  from  the  defendant  in'  error  the  sum  of  $1,200, 
the  value  of  goods  alleged  to  have  been  wrongfully  and  unlawfully 
converted  to  his  own  use  by  the  defendant  while  acting  as  the  agent 
of  the  plaintiff.  At  the  same  time  plaintiff  obtained  an  attachment 
against  the  property  of  the  defendant  upon  an  affidavit  alleging  two 
grounds:  (1)  That  the  defendant  fraudulently  incurred  the  liability 
for  which  the  action  was  about  to  be  brought ;  and  (2)  that  the  de- 
fendant  was  about  to  dispose  of  his  property,  with  intent  to  hinder, 
delay,  and  defraud  his  creditors.     The  defendant  filed  a  motion  to 

discharge  the  attachment,  alleging  that  the  grounds  stated  in 
*435     the  affidavit  are  untrue.     *Upon  the  hearing  of  the  motion, 

plaintiff  abandoned  the  charge  that  defendant  was  about  to 
dispose  of  his  property,  with  intent  to  defraud,  etc.,  and  relied  then, 
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as  he  does  here,  solely  upon  the  first  ground  to  sustain  the  attach- 
ment.    The  court  granted  the  motion,  and  plaintiff  excepted. 

Objection  is  taken  that  the  disposition  of  the  motion  was  a  deter- 
mination in  a  summary  and  collateral  way  of  the  main  issae  in  the 
cause,  and  therefore  that  as  the  court  had  no  right  to  inquire  into  the 
question  whether  the  plaintiff  had  a  good^  cause  of  action  or  not,  it 
should  have  refused  to  sustain  the  motion,  or  at  least  have  refused  a 
decision  thereon  until  a  jury  had  passed  upon  the  issues  in  the  case. 
Neither  the  affidavit  for  an  attachment  nor  the  order  of  attachment 
is  any  part  of  the  pleadings  in  the  action.  The  attachment  is  merely 
auxiliary  to  the  action  to  secure  a  fund  to  be  applied  in  satisfaction 
of  the  claim  of  the  plaintiff,  provided  he  shall  be  able  to  substantiate 
and  make  good  such  claim.  Before  the  attachment  is  issued,  the  ex- 
istence of  some  one  of  the  statutory  grounds  therefor  must  be  shown 
by  affidavit.  The  Code  specifically  provides  that  the  defendant  may, 
before  judgment,  upon  reasonable  notice,  move  to  discharge  such  at- 
tachment. Under  such  a  motion  it  has  always  been  the  practice  to 
contest  the  existence  of  any  ground  for  attachment.  Such  is  the  law. 
Whether  the  chaise  be  non-residence,  or  that  the  defendant  has  fraud- 
ulently incurred  the  liability,  it  is  open  to  attack,  and  may  be  dis- 
proved. While  the  court  cannot  inquire  into  the  validity  or  justice 
of  the  cause  of  action,  yet  it  may  inquire  into  the  truthfulness  of  the 
grounds  of  attachment  set  forth  in  the  affidavit,  and,  if  this  inquiiy 
incidentally  refers  to  some  of  the  allegations  of  the  petition,  this  cir- 
cumstance does  not  compel  the  court  or  judge  to  refuse  consideration 
of  the  motion  or  suspend  the  decision  until  the  final  trial  of  the  cause. 
A  dissolution  of  the  attachment  does  not  defeat  the  action,  and  is 
only  the  finding  or  result  on  a  summary  hearing  upon  a  special  pro- 
ceeding auxiliary  to  the  action.     In  this  view,  the  court  below  had 

the  authority  to  hear  and  determine  the  motion* 
*436  *The  other  question  in  the  case  is  one  of  fact.  All  the  evi- 
dence offered  by  either  party  or  heard  by  the  court  was  in 
writing,  in  the  shape  of  affidavits,  except  the  depositions  of  the  de- 
fendant taken  by  the  plaintiff.  The  evidence  produced  by  plaintiff 
covers  one  hundred  and  sixty  pages  of  manuscript;  that  for  the  de- 
fendant, forty  pages.  We  have  not  space  to  reproduce  the  affidavits 
here,  or  even  abstracts  of  them.  It  is  sufficient  for  all  purposes  to 
say  they  disclose  that  in  December,  1877,  the  plaintiff  and  defendant 
entered  into  an  oral  agreement  in  substance  as  follows :  The  plain- 
tiff was  to  ship  from  his  store  in  Emporia  to  the  defendant  at  Cot- 
tonwood Falls,  from  time  to  time  as  needed,  such  goods  as  are  usu- 
ally kept  in  a  retail  harness  store.  The  defendant  was  to  receive 
such  goods,  and  sell  the  same  in  his  own  name,  for  the  plaintiff,  at 
Cottonwood  Falls,  upon  a  commission  of  seven  per  cent,  upon  the 
gross  amount  of  all  sales  of  harness,  and  ten  per  cent,  upon  the  gross 
amount  of  sales  of  all  other  goods.  The  defendant  was,  at  the  end 
of  each  month,  to  render  an  account  of  the  business,  and  remit  the 
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proceeds  of  all  isales.  The  sales  were  to  be  for  oash.  By  subseqaent 
modifications  of  the  agreement  by  letters  written  by  each  party,  the 
defendant  was  to  remit  as  fast  as  he  shoald  receive  from  sales  a  safli- 
oient  amount  of  money  to  pay  for  remitting  the  same;  and  he  was 
allowed  to  sell  npon  short  time  to  parties  who  were  responsible,  and 
whose  accounts  he  would  guaranty ;  and  he  was  also  permitted,  when 
necessary  to  make  a  sale,  to  out  the  prices  a  little  at  which  the  goods 
were  billed  by  plaintiff  to  him,— otherwise,  he  was  to  sell  the  goods 
for  the  prices  at  which  they  were  billed  to  him.  Under  this  agree- 
ment, from  December  12,  1877,  to  November  6,  1879,  the  plaintiff 
delivered  to  the  defendant  goods  which  at  the  billed  prices  amounted 
in  value  to  the  sum  of  $3,931.05.  On  March  17»  1880,  the  account 
of  the  plaintiff  with  defendant  showed  goods  charged  to  him  to  the 
amount  of  $8,931.05,  with  credits  by  remittances  and  goods  returned 
of  $1,600,  leaving  a  balance  of  $2,831.06.  On  March  17,  1880, 
plaintiff  and  defendant  had  a  partial  settlement,  and  plaintiff 
*437  took  *back  goods  on  hand,  $274.63;  credited  defendant  for 
freight,  expressage,  and  cost  of  remitting  money,  $40,  with 
$16.75  for  taxes,  and  $393.10  for  discounts,  and  also  $117.58  for 
balance  of  commissions.  Defendant,  among  other  things,  turned  over 
to  plaintiff  a  horse,  at  the  agreed  price  of  $90,  and  $48.35  of  gro- 
ceries; making  total  credits  given  to  defendant  of  $2,772.58,  still 
leaving  a  balance  of  $1,158.47.  The  defendant  carried  on  a  small 
grocery  business  in  connection  with  the  sale  of  harness,  etc.  The 
average  amount  of  the  stock  in  the  grocery  was  from  $400  to  $500. 
As  to  the  amount  of  goods  which  had  been  sold  on  credit,  but  not  col- 
lected, defendant  produced  for  the  examination  of  the  plaintiff  and 
one  Thomas  G.  Stack,  who  was  acting  in  the  settlement  with  defend- 
ant, a  ledger  in  which  were  the  outstanding  accounts  due  from  vari- 
ous persons  for  the  goods  of  plaintiff,  and  also  for  the  groceries  sold 
on  credit.  According  to  the  evidence  of  Stack,  these  accounts  were 
against  eighty-three  persons,  and  aggregated  the  total  sum  of 
$1,278.81.  This  witness  estimated,  from  the  statements  of  defend- 
ant and  from  matters  in  the  ledger,  that  not  to  exceed  twenty-five 
per  cent,  of  the  accounts  were  due  for  goods  of  plaintiff.  Under  this 
estimate,  about  $1,000  of  goods  would  be  unaccounted  for.  This  par- 
ticular evidence  of  Stack  is  overturned  by  the  testimony  of  Lester 
Cochran,  S.  D.  Breese,  and  W.  P.  Smith,  that  Stack  omitted  from  the 
list  of  names  on  the  ledger  eighty-three  other  names  shown  by  the 
ledger  as  debtors.  Counsel  of  plaintiff  suggest  that  the  persons  whose 
names  were  omitted  had  no  accounts  on  the  books  for  goods  of  plain- 
tiff. The  witness  Stack  intended  by  his  testimony  to  convey  the  in* 
ference  that  the  names  of  the  persons  he  gave  were  all  the  parties 
the  defendant  had  charges  against,  either  for  harness  or  for  groceries. 
Stippressio  veri  is  as  bad  as  Bug geatio  falsi. 

From  these  and  other  facts  in  the  case,  it  is  apparent  to  our  minds 
that  the  goods  not  otherwise  accounted  for  had  been  sold  on  credit^ 
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and  the  accounts  therefor  had  not  been  collected;  that  as  defendant 
was  authorized  to  sell  to  such  persons  as  In  his  judgment  were 
*488  good,  and  nothing  having  *been  proved  that  he  did  not  exer- 
cise his  best  judgment,  such  sales  were  folly  within  the  scope 
of  his  authority;  at  least,  the  sales  were  not  fraudulent  or  unlawful. 
As  such  defendant  became  possessed  of  the  goods  and  merchandise 
without  any  deception,  trick,  or  other  unfair  means,  and  as  we  are 
not  satisfied  from  the  record  that  he  converted  to  his  own  use  any  of 
the  property  with  which  he  was  intrusted,  or  any  of  the  proceeds 
thereof,  we  are  not  willing  to  say  that  the  defendant  ''fraudulently 
incurred  the  liability  for  which  the  suit  was  brought."  We  do  not 
think  the  testimony  supports  such  a  conclusion. 

"there  are  many  explanatory  and  qualifying  ciroumstanoes  con- 
nected with  the  conduct  of  defendant*  It  is  true  that  after  December, 
1877,  he  failed  to  render  any  account,  although  continually  requested 
so  to  do,  and  often  promising  that  he  would.  It  is  also  true  that 
the  excuse  for  bis  neglect  to  obtain  one  of  his  account  books  which 
was  missing,  but  supposed  to  have  been  in  the  possession  of  his  de- 
ceased wife's  parents,  as  also  his  statements  of  his  accounts,  are  not 
wholly  satisfactory.  Yet  it  seems  to  ns  all  the  trouble  in  his  affairs 
grew  out  of  his  incompetence  and  unfitness  for  the  business  in  which 
he  was  engaged,  and  his  unwillingness  or  hesitancy  to  confess  his  in- 
capacity. The  long  list  of  credits  tends  to  prove  his  incapacity,  but 
not  dishonesty.  Prior  to  his  undertaking  to  sell  goods  for  plaintiff 
he  bad  been  a  farmer  all  his  life,  and  knew  nothing  about  the  prin- 
ciples of  book-keeping  or  the  selling  of  goods.  He  seems  to  have 
kept  his  books  to  the  best  of  his  knowledge,  but  not  according  to  any 
known  system  of  book-keeping.  The  business  of  his  harness  and 
grocery  stores  has  become  confused  in  his  accounts;  not,  we  think, 
fraudulently,  but  from  his  want  of  knowledge  of  sdob  matters  and  his 
awkward  system  of  accounts.  We  think  it  impossible  to  say  that 
only  twenty-five  per  cent,  of  the  uncollected  accounts  was  for  the 
goods  of  plaintiff.  It  is  more  reasonable  to  believe  that  in  view  of 
the  small  stock  of  groceries  he  usually  kept  on  hand,  and  the  stock 
he  had  on  March  17,  1880,  that  the  sales  on  credit  were 
^439  mainly  of  the  ^goods  of  plaintiff.  As  to  the  alleged  refusal 
of  defendant  to  surrender  up  the  accounts,  the  evidence  of 
William  Graft  makes  a  complete  answer.  He  testified  that  after  the 
attempted  settlement  in  March,  1880,  between  the  parties,  he  saw 
them  part.  Defendant  then  said  to  plaintiff:  *'I  will  collect  that 
money  and  send  it  to  you  just  as  fast  as  I  can  ;'*  and  plaintiff  in  re- 
ply said,  "That  will  be  all  right." 

While  the  conclusion  we  have  reached  overthrows  the  attachment, 
it  does  not  follow  by  any  means  that  plaintiff  has  not  a  good  cause 
of  action  against  defendant.  We  simply  decide,  that  it  does  not  suf- 
ficiently appear  from  the  testimony  that  he  fraudulently  incurred  the 
liability  existing  against  him;  this,  and  nothing  more. 
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The  order  and  judgment  of  the  ooart  dissolving  and  setting  aside 
the  attachment  will  be  affirmed. 
(All  the  justices  concurring.) 


Patbiok  Fat  and  others  v.  Jambs  M.  Bduistor** 

January  Term»  1881. 

1.  Amercement:  Sureties*    An  order  or  judgment  of  amercement  against 

a  sheriff  is  only  prima  /aoie  and  not  conclusive  evidence  against  his 
sureties.  . 

2.  :  Judgment  against  Sheriff:  Question  as  to  Sureties.   In  au 

action  against  the  sureties  the  question  is  not  whether  the  Judgpnent 
against  the  sheriff  was  obtained  by  fraud,  collusion,  or  mistake,  but 
whetlier,  upon  the  facts  as  they  really  existed,  there  was  any  liability. 
The  judgment  is  prima  faoie  evidence  of  the  truth  of  the  charges,  but 
those  charges  are  open  to  inquiry.  The  question  is  not  how  the  judg- 
ment against  the  sheriff  was  obtained,  but  ought  it,  upon  the  facts,  to 
have  been  obtained?    Was  there,  in  truth,  a  breach  of  the  bond? 

Error  from  Jewell  district  court. 

At  the  September  term,  1880,  of  the  district  court,  Edmiston, 
*4t40     as  plaintiff,  recovered  a  judgment  for  $952.25  against  *de- 
fendants,  Fay  and  two  others,  who  bring  the  case  here. 

C.  Angavine,  for  plaintiffs  in  error. 

The  principal  question  raised  by  the  record  is:  In  a  suit  against  Smith, 
and  the  sureties  on  his  official  bond,  is  the  order  of  amercement  against  him 
conclusive  evidence  against  the  sureties  of  the  plaintiff's  right  to  recover,  and 
of  the  amount  of  his  recoveiy?  The  general  rule  is  that  a  judgment  binds 
110  one  but  parties  and  privies  thereto.  6  Wait,  Act.  &  Def.  787,  788;  State 
V.  Martin,  20  Ark.  629;  Masser  v.  Strickland,  17  Serg.  &  B.  858;  1  Starkie, 
£v.  pt  1,  ld2;  Maple  v.  Beach,  48  Ind.  51, 58;  1  GreenLEv.  §  522;  Atchison, 
T.  &  S.  E.  B.  Co.  V.  Jefferson  Co.,  12  Kan.  *139.  The  plaintiffs  in  error 
were  in  no  sense  parties  to  the  amercement  proceedings.  1  Greenl.  Ev.  §  523; 
Giltinan  v.  Strong,  64  Pa.  St.  242;  6  Wait,  Act.  &  Def.  802;  Yorks  v.  Steele, 
50  Barb.  397;  Troy  v.  Smith.  83  Ala.  469;  15  Wis.  1;  Downer  v.  Morrison, 
2  Grat.  250;  Smith  v.  Chapin,  31  Conn.  530;  Craft  v.  Diamonds  23  Ga.  418; 
Putnam  Pree  School  v.  Fisher,  34  Me.  172.  Neither  were  they  privies.  Herm. 
Estop,  pp.  49, 50,  §  56;  Douglass  v.  Howland,  24  Wend.  35;  Morris  v.  Lucas, 
8  Biackf.  9;  Tarleton  v.  Johnson,  25  Ala.  300,  31  Ala.  659;  McKeilar  v. 
Howell,  4  Hawks,  34;  Masser  v.  Strickland,  17  Serg.  &  B.  358;  Atchison,  T. 
&  S.  F.  B.  Co.  V.  Jefferson  Co.,  12  Kan.  *127;  Bigelow,  Estop.  75;  Giltinan 
v.  Strong,  64  Pa.  St.  242.  But  being  neither  parties  nor  privies  to  the  or- 
der of  amercement,  the  sureties  are  not  estopped  by  it,  but  may  make  any  de- 
fense in  an  action  against  them  that  Smith  might  have  made  in  the  amerce- 
ment proceedings.  McKellar  v.  Bowell,  4  Hawks,  34;  Pico  v.  Webster,  14 
Cal.  208,  204;  Crawford  v.  Word,  7  Ga.  445,  456;  Thomas  v.  Hubbell,  35  N. 

>In  court,  2S  Kan.  •lOS. 
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Y.  121,  15  K.  Y.  405;  Carmack  v.  Com.,  5  Bin.  184;  Drammond  v.  Prest- 
man.  12  Wheat.  515;  Jackson  v.  Griswold,  4  Hill,  522,  530;  Moss  v.  McCnl- 
lough,  5  HiU,  131, 136;  Gookin  v.  Sanborn,  3  N.  H.  491;  Tarbell  v.  Whiting, 
5  N.  H.  63;  7  Greenl.  198;  Atkins  v.  Baily,  9  Yerg.  Ill;  Douglass  v.  How- 
land,  24  Wend.  35,  58;  Iglehart  v.  State,  2  Gill  &  J.  235:  Munfoid  v.  Over- 
seers of  Poor,  2  Kand.  318,  343;  State  y.  Jennings,  14  Ohio  St.  73,  76;  Mc- 
Nabb  V.  Wixom,  7  Nev.  163;  Dawes  v.  Shed,  15 Mass.  6;  Sweetser  v.  French, 
2  Cush.  309;  Webbs  y.  State,  4  Ck)Id.  199;  Beall  y.  Beck,  3  Har.  &  M.  242; 
Lucas  v.  The  Governor,  6  Ala.  826;  Garmichael  y.  The  Governor,  3  How. 
(Miss.)  236;  De  Greiff  v.  Wilson,  30  K.  J.  Eq.  435:  Giltinan  v.  Strong,  64  Pa. 
St.  242;  Brandt,  Sur.  524;  6  Wait,  Act.  &  Def.  787,  788;  1  Greenl.  £v.  § 
252;  Herm.  Estop,  pp.  49,  50,  J  56;  Ferguson  v.  Crawford,  70  N.  Y.  253; 
Braman  v.  Howk,  1  Blackf.  392;  Governor  v.  Shelby,  2  Blackf.  26;  Hotch- 
kiss  v.  Lyon,  Id.  222;  Augusta  Ins.  Co.  v.  Pack  wood,  9  La.  Ann.  74;  Brad- 
well  v.  Spencer,  16  Ga.  578;  1  Starkie,  £v.  323;  Maple  v.  Beach,  43  Ind.  51, 
58;  State  v.  Martin,  20  Ark.  629. 

*441     ^Everest  dt  Waggener^  for  defendant  in  error. 

In  the  amerc€unent' proceedings  against  the  sheriff,  if  Judgment  had 
been  entered  in  his  favor^ in  a  subsequent  action  against  the  sureties,  they  could 
plead  such  judgment  as  a  complete  bar  to  the  action  against  them,  although 
they  were  not  in  fact  parties  to  the  original  proceedings.  B^rtman  v.  Beny, 
56  Mo.  487;  Dickason  v.  Bell,  13  La.  Ann.  ^.  In  the  case  of  Knox  v.  Mer- 
rill, 22  Kan.  *577,  it  is  decided  that  an  order  of  amerceqaent  is  a  judgment 
Under  the  pleadings,  we  insist  that  the  judgments  were  condusiveas  against 
the  sureties  on  the  bond.  Ohio  v.  Colerick,  3  Ohio,  488 ;  Commissioners  Brown 
Co.  V.  Butt,  2  Ohio,  349;  Miller  v.  Stewart,  4  Wash.  31;  StovaU  v.  Banks.  10 
Wall.  588;  Garber  v.  Com.,  7  Pa.  St.  265.  In  Fay  v.  Ames,  44  Barb.  327- 
335,  which  was  an  action  against  the  sureties  of  a  deputy-sheriff,  the  court 
says:  "The  surety  is  not  at  liberty,  in  such  actions  upon  the  bond,  to  litigate 
over  again  the  liability  of  the  sheriff  in  the  former  action;  nor  to  prove  any 
facts  in  exoneration  of  his  principal  which  the  latter  set  up  as  a  defense  in  the 
former  suit.  Where  parties  join  in  a  bond  of  indemnity  as  principal  and 
sureties,  they  are  in  privity  of  contract  with  each  other,  and  are  to  be  regarded 
and  treated,  quocLd  the  contract,  and  the  rights  and  liabilities  growing  out  of 
it,  as  one  person.  In  such  case,  notice  to  one  is  notice  to  all. "  See,  also, 
Love  v.  Gibson,  2  Fla.  598;  Tracy  v.  Goodwin,  5  Allen,  409;  Mason  v.  Gray, 
36  7t.  308;  Heard  v.  Lodge,  20  Pick.  53;  Garber  v.  Com.,  7  Pa.  St.  265;  5 
Port.  (Ala.)  202;  Hobbs  v.  Middleton,  1  J.  J.  Marsh,  177;  State  v.  Holt,  27 
Mo.  340;  Irwin  v.  Backus,  25  Gal.  224;  Brown  v.  State,  23  Kan.  *242.  ^244. 
In  Freeman  on  .Judgments,  §  180,  p.  88,  it  is  said  that  *'the  rule  applicable  to 
the  sureties  of  an  administrator  is,  in  general,  applicable  to  sureties  on  the 
official  bonds  of  sheriffs,  constables,  guardians,  and  trustees. "  See,  also,  Gar- 
ber V.  Com.,  7  Pa.  St.  265;  Ralston  v.  Wood,  15  III.  159;  Evans  v.  Com.,  8 
Watts,  398;  Masser  v.  Strickland,  17  Serg.  &  B.  354;  Eagles  v.  Kern,  5  Whart, 
144 ;  Bergen  v.  Williams,  4  McLean,  125.  In  any  event,  judgments  of  amerce- 
ment are  prima  facie  evidence  against  the  sureties,  and  such  prima  facie  ^y- 

idence  can  only  be  rebutted  by  showing  fraud,  collusion,  or  mistake 
*442      •in  the  rendition  of  the  judgment.    Berger  v.  Williams,  4  McLean, 

577;  Lipscomb  v.  Postell,  38  Miss.  476;  Brad  well  v.  Spencer,  16  Ga. 
578;  Cutter  v.  Evans,  115  Mass.  27. 

Bbbwer,  J.  At  the  March  term,  1877«  the  district  court  of  Atohi- 
son  county  gave  judgment  amercing  A.  B.  Smith,  sheriff  of  Jewell 
county,  which  judgment  was  excepted  to,  and  subaequently,  at  the 
July  term,  1878,  affirmed  by  this  coart.     Sm^th  v,  Martin,  20  Ean. 
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572.  After  the  affirmance  of  the  judgment  of  amercement,  it  was 
duly  assigned  to  the  defendant  in  error,  who  thereafter  instituted  an 
action  in  the  district  conrt  of  Jewell  county  against  A.  B.  Smith  and 
the  sureties  on  his  official  bond,  viz.,  Patrick  Fay,  J.  D.  Robertson, 
and  0.  L.  McGlung,  to  recover  judgment  for  the  amount  in  which 
the  district  court  of  Atchison  county  had  amerced  A.  B.  Smith,  as 
sheriff  of  Jewell  county.  A  certified  copy  of  the  judgment  of  amerce- 
ment  was  attached  to  the  petition  of  the  defendant  in  error  as  a  part 
thereof,  and  also  a  certified  copy  of  the  official  bond  of  said  A.  B. 
Smith.  To  this  petition  the  plaintiffs  in  error  filed  an  answer,  ad- 
mitting that  James  M.  Edmiston  was  the  owner  of  the  judgment 
against  A.  B.  Smithy  and  that  the  same  had  been  duly  transferred  to 
the  plaintiff,  but  denied  each  and  every  other  allegation  therein  con- 
tained. 

A  special  defense  to  the  cause  of  action  set  forth  in  the  petition  of 
the  plaintiff  is  alleged  in  the  answer,  which  is  substantially  the  same 
defense  presented  Iby  the  sheriff,  A.  B.  Smith,  to  the  motion  made  to 
amerce  him  in  Atchison  county.  Smith  v.  Martin,  20  Kan.  572. 
There  is  no  allegation  in  this  answer  that  the  judgment  of  amerce- 
ment was  obtained  by  fraud,  nor  does  the  answer  contain  any  defense 
to  the  judgment.  To  this  answer  the  plaintiff  filed  a  reply,  (general 
denial,)  and  thereafter  filed  a  motion  for  judgment  on  the  pleadings 
notwithstanding  the  answer  of  the  defendants.  This  motion  was  sus- 
tained, and  judgment  entered  in  favor  of  the  plaintiff  and  against  the 
defendants.    The  defendants  excepted  to  this  judgment,  and  now  seek 

a  reversal. 
*443  *Since  this  case  has  been  filed  in  this  court  we  have  decided 
that  the  order  or  judgment  in  amercement  pleadings  against 
the  sheriff  is  only  prima  facie  and  not  conclusive  evidence  against 
the  sureties.  Graves  v.  Bulkley,  ante,  *249.  That  case  was  pend- 
ing before  us  for  some  months,  and  was  the  subject  of  special  exam- 
ination and  study.  That  decision  practically  disposes  of  this  case. 
It  settles  the  main  question.  It  is  useless  to  enter  upon  any  further 
discussion  of  it,  yet  we  cannot  forbear  saying  that  the  counsel  in  this 
case  have  filed  very  full  and  satisfactory  briefs  upon  the  subject — 
briefs  which  would  have  assisted  us  materially  in  our  examination. 

Counsel  for  defendant  in  error  further  urge  that,  (we  quote  from 
their  brief,)  in  any  event,  judgments  of  amercement  are  prima  fade 
evidence  against  the  sureties,  and  such  prim^a  facie  evidence  can  only 
be  rebutted  by  showing  fraud,  collusion,  or  mistake  in  the  rendition 
of  the  judgment.  We  do  not  so  understand  the  rule.  The  order  or 
judgment  is  prima  facie  evidence  against  the  sureties;  and,  if  nothing 
further  is  offered,  the  plaintiff  is  entitled  to  a  judgment  against  them ; 
but,  if  they  seek  to  make  a  defense,  that  defense  is  not  as  to  the  man- 
ner in  which  the  judgment  was  obtained,  but  as  to  the  truth  of  the 
charge  upon  which  that  judgment  was  based.  Conceding  that  there 
was  no  fraud,  collusion,  or  mistake  in  the  judgment  as  rendered,  and 
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still  it  does  not  follow  that  judgment  must  go  against  the  eareties. 
The  sheriff^  Honestly  endeavoring  to  make  a  defense,  may  have  omit- 
ted some  material  fact,  and  so  judgment  may  properly  be  rendered 
against  him  upon  the  facts  as  presented;  or  he  may  onintentionallj 
but  negligently  have  omitted  to  make  the  proper  return  upon  the  pro- 
cess in  his  hands,  and  leave  to  amend  and  correct  his  return  may  be 
refused,  and  so  the  judgment  be  correctly  rendered,  (the  question  of 
amendment  of  return  was  one  of  the  principal  questions  in  the  case 
as  presented  in  20  Ean.  supr>i,)  and  yet  upon  the  facts  as  they  really 
existed  the  sheriff  may  not  have  been  guilty  of  any  wrong,  or  charge- 
able with  any  amercement.  The  question  is  not  how  the  plaintiff 
obtained  his  judgment  against  the  sheriff,  bat  are  the  charges 
*444  ^upon  which  that  judgment  was  based  really  true  ?  The  judg- 
ment is  prima  facie  evidence  of  their  truth,  but,  not  being  con- 
clusive, the  facts  themselves  are  etill  open  to  investigation.  So  that 
the  original  facts  are  open  to  inquiry  in  this  action.  It  is  evident  to  our 
minds,  however,  that  the  judgment  against  the  sureties  was  entered  by 
the  district  court  upon  the  theory  that  the  judgment  against  the  sheriff 
is  conclusive  against  them.  That  being  erroneous,  (Graves  v.  Bnlkley, 
supra,)  the  judgment  must  be  reversed,  and  the  case  remanded  for  fur- 
ther  proceedings.  A  technical  question  might  be  raised  upon  the  iden- 
tification of  the  defense  presented  with  the  matter  upon  which  the 
amercement  judgment  was  based.  The  record  does  not  distinctly 
ehow  upon  what  ground  the  amercement  was  based,  and  the  facts 
stated  in  the  answer  do  not  exclude  the  possibility  of  other  matters 
being  in  fact  the  basis  thereof.  Still,  counsel,  familiar  with  the  facts 
and  knowing  the  identity  have  made  no  question  of  that  kind  before 
us,  obviously  seeking  no  unjust  advantage  of  each  other,  and  seekiug 
a  decision  upon  the  substantial  and  vital  questions  of  differeuce. 

The  judgment  will  be  reversed,  and  the  case  remanded  for  farther 
proceedings. 

Val£ntin£,  J.,  concurring.     Horton,  G.  J.,  not  sitting. 


Mart  A.  Bathbone  v.  William  A.  Sterling  and  another. 

January  Term,  1881. 

Town-Site:  Possession:  Title.  When  a  town-site  is  entered  by  the  pro- 
bate judge,  he  takes  the  title  in  trust  for  the  benefit  of  the  occupants; 
and,  when  a  lot  is  continuously  in  the  actual  possession  and  occupancy 
of  one  party,  he  is  not  deprived  of  his  right  thereto  by  an  award  of  the 
commissioners,  and  a  subsequent  deed  from  the  probate  judge  to  an- 
other party.  The  award  of  the  commissioners  is  not  such  a  judicial  de* 
cision  as  concludes  his  right.' 

> Right  to  mortfl^age,  see  Rensner  v.  Markley,  poH,  *636.    See,  also,  McTaggait  ▼.  Har- 
rison, 12  Kan.  60,  and  note;  Winli^ld  T.  Go.  ▼.  Maris,  11  Kan.  105,  and  note. 


HATHBONS  V,  STEBIJOIQ.  d09 

*445     *Error  from  Marion  district  court. 

Ejectment  brought  by  Bathbone  against  Sterling  and  another, 
to  recover  lots  S  and  10,  in  block  84,  in  the  town  of  North  Feabody,  in 
Marion  coanty.  Trial  at  the  April  term,  1880,  of  the  district  coart, 
and  judgment  for  the  defendants.     The  plaintiff  brings  the  case  here. 

Frank  DosUr,  for  plaintiff  in  error. 

L.  F.  Keller  and  F.  H.  Kollock,  for  defendants  in  error. 

Bbbwbb,  J.  This  was  an  action  of  ejectment  for  lots  in  the  to\vn 
of  Peabody.  The  record  title  was  in  plaintiff,  and  consisted  of  a  pat- 
ent to  the  probate  judge  in  trust  for  the  occupants,  and  conveyance 
from  him  made  upon  the  report  of  the  commissioners.  Defendants 
showed  an  actual  and  continued  occupancy.  The  question  therefore 
is  as  to  the  effect  of  the  action  of  the  commissioners  and  the  subse* 
quent  conveyance  by  the  probate  judge.  On  the  one  hand,  it  is  con- 
tended that  their  action  is  judicial,  and  unless  reversed  in  appellate 
proceedings,  or  set  aside  for  fraud,  etc.,  is  conclusive.  This  claim 
is  denied  by  the  defendants,  who  insist  that  their  actual  occupancy 
gives  them  rights  of  which  they  cannot  be  deprived  by  any  action  of 
the  commissioners.  The  question  is  of  course  important  whether  the 
amount  of  property  involved  in  this  case  be  much  or  little.  We  have 
had  several  town-site  cases  before  us;  and,  while  this  question  has 
never  been  distinctly  presented,  it  is  evident  from  the  opinions  filed 
in  those  cases  that  we  have  at  least  assumed  the  claim  of  defendants 
to  be  correct.  Thus,  in  Winfield  Town  Co.  v.  Maris,  11  Kan.  *161, 
we  said : 

'*The  moment  the  land  is  entered  the  trust  vests  an  absolute  right  in  the 
beneficiaries.    *    *    •    It  [the  legislature]  cannot,  nnder  a  pretense  of  pro- 
viding rules  for  the  execution  of  the  trust,  change  its  character,  or  deprive 
those  for  whom  it  is  intended  of  any  benefits  of  the  trust." 

*446     *In  Allen  v.  Houston,  21  Kan.  *199,  comparing  the  action  of 
city  authorities  with  that  of  the  probate  judge  and  commis- 
sioners, this  language  was  used : 

"Of  course,  they  might  make  mistakes,  but  so  might  the  probate  judge  and 
his  commissioners;  and  they  would  be  no  more  likely  to  make  mistlikes  than 
he  and  his  commissioners  would.  But  mistakes  would  not  be  fatal,  by  whom- 
soever they  might  be  made.  Mistakes  could  not  destroy  the  rights  of  the  oc- 
cupants. Mistakes  could  not  abrogate  the  right  of  an  occupant  to  his  property. 
But  such  mistakes  might  be  cbrrected  in  any  proper  court  of  justice. " 

Still  we  are  not  concluded  by  any  such  expressions  as  these,  for  the 
question  now  presented  was  not  before  us,  and  received  no  distinct  ex- 
amination or  special  consideration.  The  act  of  congress  under  which 
the  entry  is  made  by  the  probate  judge  provides  that  it  be  made  "in 
trust  for  the  several  use  and  benefit  of  the  occupants  thereof,  accord- 
ing  to  their  respective  interests,  the  execution  of  which  trust  as  to  the 
disposal  of  the  lots  in  such  town,  and  the  proceeds  of  the  sales  thereof 
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to  be  conducted  under  such  rules  and  regulations  as  may  be  prescribed 
by  the  legislative  authority  of  the  state  or  territory  in  which  the  same 
may  be  situated."  14  U.  S.  St.  at  Large,  541 .  The  stateiaw  (Gomp. 
Laws  1879,  p.  1072)  provides  that  after  the  entry  the  probate  judge 
shall  appoint  three  commissioners,  who  shall  cause  a  survey  to  be 
made,  then  give  thirty  days'  notice  in  the  papers  and  then  shall  "pro- 
ceed on  the  day  designated  in  such  publication,  to  set  apart  to  the 
persons  entitled  to  receive  the  same  the  lots,  squares,  or  grounds  to 
which  each  shall  be  entitled,  according  to  their  respective  interests, 
including  in  the  portion  or  portions  set  apart  to  each  person,  or  company 
of  persons,  the  improvements  belonging  to  such  persons  or  company."* 
The  commissioners  are  then  required  to  levy  a  tax  on  all  the  lots  and 
improvements  according  to  their  value,  to  pay  all  costs  and  expenses, 
and  no  deed  is  to  be  made  until  such  tax  is  paid. 

It  is  evident  that  controversies  of  the  nature  of  this  one  may 
*447     arise  in  at  least  three  different  classes  of  cases :   First,  *wheie 

the  lot  is  in  the  sole  possession  and  occupancy  of  one  party, 
and  the  ft  ward  and  deed  are  to  another;  second,  where  the  lot  is  oc- 
cupied by  two  parties,  and  the  award  and  deed  are  to  one  of  them; 
third,  where  the  lot  is  vacant  and  unoccupied,  and  awarded  and 
deeded  to  one  party  on  account  of  the  value  of  his  improvements  and 
interest  in  the  town,  and  is  claimed  by  another  party  on  account  of 
the  ownership  of  his  improvements  on  the  town-site.  Now,  much  of 
the  argument  and  many  of  the  authorities  of  counsel  for  plaintiff  in 
error  tend  to  sustain  the  conclusiveness  of  the  action  of  the  commis* 
sioners  in  the  last  class  of  cases.  There  is  a  discretion  vested  in 
them.  Thus,  if  there  be  a  thousand  lots,  and  one  hundred  persons 
in  actual  occupation  of  one  lot  each,  the  extent  of  their  interest  de- 
pends, partially  at  least,  on  the  value  of  their  respective  improve- 
ments, so  that  their  interests  may  not  be  equal.  But,  however  those 
interests  may  be  determined,  no  one  has  a  fixed  and  vested  right  to 
any  particular  vacant  lot.  Whether  each  shall  receive  nine  vacant 
lots,  or  one  more  than  another,  no  one  can  say  that  he  selects  and 
owns  any  single  vacant  lot.  To  which  of  the  occupants  that  lot  shall 
be  awarded  must,  in  the  first  place  at  least,  rest  in  the  discretion  of 
the  commissioners.  Perhaps  that  discretion  may  be  conclusive.  The 
case  of  Lownsberry  v.  Bakestraw,  14  Kan.  *151,  cited  by  counsel, 
may  cover  this  question.  In  that  case  it  appeared  that  the  chiefs 
and  head-men  were  to  designate  the  half-breeds  up  to  the  number  of 
twenty-five,  who  should  be  granted  lands.  Their  discretion  alone 
guided  in  the  selection.  It  was  held  that  their  action  was  conclusive. 
No  other  half-breeds  could  challenge  it  or  take  lands.  The  case  of 
n.  S.  V.  Arredondo,  6  Pet.  729,  is  upon  the  same  principle.  It  is 
unnecessary,  however,  to  de'termine  that  question  in  this  ease;  for 
here  the  controversy  arises  in  the  first  class  of  cases,  i.  e,  between  the 
sole  occupant  of  a  lot  and  a  party  not  in  occupation,  to  whom  went 
the  award  and  deed.    We  understand  the  scope  of  the  act  of  congress. 
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as  well  as  of  the  state  statate,  to  be  to  secure  to  each  occu- 
*448  pant  the  lots  actually  occupied  by  him.  This  is  a  fixed  *and 
vested  right,  something  not  resting  in  the  discretion,  or  de- 
pending upon  the  award  of  the  commissioners.  The  commissioners 
are  to  examine  and  ascertain  who  are  occupants,  and  what  lots  they 
occupy.  They  do  not  create  the  right.  They  simply  inquire  as  to 
existing  rights.  Their  report  is  prima  facie  evidence,  but  their  ac- 
tion is  not  conclusive.  Even  if  it  were  conceded  that  they  are  a 
quasi  judicial  tribunal,  their  decision  and  award  partaking  of  the 
nature  of  a  judicial  determination,  still  that  would  not  settle  the  con- 
clusiveness of  their  action.  Many  determinations  in  courts,  and  of 
unquestionably  judicial  nature,  are  not  final  and  conclusive,  and  do 
not  bar  subsequent  inquiry  and  investigation.  Thus,  generally,  the 
rulings  on  motions  are  ordy  prima  facie,  and  not  conclusive  in  their 
effect.  Beiiz  v.  Hines,  3  Kan.  ♦390;  White  Crow  v.  White  Wing,  8 
Kan.  ♦276;  Watson  v.  Jackson,  ^4  Kan.  ♦442.  So,  also,  in  respect 
to  the  ruling  on  the  trial  of  a  right  of  property.  Sponenbarger  v. 
Lemert,  23  Kan.  ♦SS;  Graves  v.  Butcher,  24  Kan.  ^291;  DiUey  v. 
McGregor,  Id.  ♦361. 

We  do  not  doubt  the  power  of  the  legislature  to  provide  for  a  con- 
test and  decision  in  the  first  instance,  and  before  the  probate  judge 
or  the  commissioners,  and  to  give  to  such  trial  all  the  force  and  ef- 
fect of  a  regular  trial  before  a  court.  Such  was  the  provision  in  the 
law  of  1858.  Sections  7  and  8  of  that  act  (Comp.  Laws  1862,  p.  891) 
authorized  a  contest,  a  trial,  summoning  of  witnesses,  hearing  of  tes- 
timony, and  appeal  to  the  district  court.  The  present  statute  omits 
all  these  provisions.  What  inference  is  fairly  to  be  drawn  from  this 
change?'  It  seems  to  us  that  the  legislature  intended  that  there 
should  be  no  formal  trial  or  conclusive  adjudication;  that,  as  to  such 
questions  as  arise  in  this  case,  their  award  should  be  simply  prima 
facie  evidence  of  occupancy  and  right.  The  officers  are  strictly  com- 
missioners, and  not  a  court.  They  inquire  into  and  report  facts; 
they  do  not  decide  disputes  or  render  judgments. 

Our  conclusion,  then,  is  that,  in  a  case  in  which  there  was  a  sin- 
gle t)ccupant  of  a  lot,  the  award  of  the  commissioners  and 
♦449  ♦the  subsequent  deed  of  the  probate  judge  are  not  conclusive 
against  the  right  of  the  occupant.  In  this  case  there  are  no 
questions  of  estoppel  or  notice  to  be  considered,  and  therefore  the 
judgment  must  be  affirmed. 

(AU  the  justices  concurring.) 
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John  D.  Enox  v.  Geobob  M.  Noblb. 
Jan  nary  Term,  1881. 


Bepleyin:  Svidenoe:  Immaterial  Error.  Where  a  plaintiff  in  reykleTin 
alleges  in  his  petition  that  he  is  entitled  to  the  immediate  possession  of 
the  property  in  controversy  as  a  mortgagee  thereof,  and  that  his  mort- 
gage lien  on  the  property  is  for  the  sum  of  $1,650,  which  is  then  dae  and 
unpaid;  and  further  alleges  that  the  proper^  was  detained  wrongfully  by 
the  defendant  for  the  period  of  one  day  before  the  oommencement  of  the 
action,  to  the  damage  of  the  plaintiff  in  the  sum  of  6500;  and  states  in 
his  affidavit  for  the  writ  of  replevin  that  the  property  is  worth  $600;  and 
the  defendant  gives  a  redelivery  bond,  and  retains  the  possession  of  the 
property;  and  in  such  bond  recites  the  fact  that  the  plaintiff,  in  his  affi- 
davit, states  that  the  property  was  worth  S600,  and  the  eyidence  shows 
that  the  property  is  worth  about  that  amount,  although  this  Evidence  was 
received  over  the  objections  of  the  defendant,  and  the  Jury  found  in  favor 
of  the  plaintiff,  and  assessed  the  value  of  his  possession  at  the  sum  of 
$500;  and  the  court  below  rendered  judgment  in  the  alternatiye  that  the 
plaintiff  recover  the  possession  of  the  property,  or,  if  a  return  of  the 
property  could  not  be  bad,  then  that  he  recover  $500,  the  value  of  the 
plaintiff*8  possession,  and  costs:  heldt  that  although  the  court  below  may 
have  erred  in  permitting  said  evidence  to  be  received  over  the  objections 
of  the  defendant,  without  first  requiring  an  amendment  of  the  petition 
to  be  made,  yet,  taking  the  whole  case  together,  the  error  did  not  materi- 
ally affect  any  of  the  substantial  rights  of  the  defendant,  and  therefore 
the  judgment  will  not  be  reversed  because  of  such  error.^ 

Error  from  Shawnee  district  court. 

Replevin,  brought  by  Noble  against  Enox,  to  recover  the  possea* 

sion  of  certain  horses  and  farming  implements.     Trial  at  the 
*460     January  term,  1880,  of  the  distriot  court»  and  judgement  for 

the  plaintiff. 
J.  P.  Oreer,  for  plaintiff  in  error. 
Rossington  dt  SmWi,  for  defendant  in  error. 

Valentins,  J.  This  was  an  action  of  replevin,  brought  by  George 
M.  Noble  against  John  D.  Knox,  to  recover  certain  personal  property. 
Judgment  was  rendered  in  the  court  below  in  favor  of  the  plaintiff; 
and  the  defendant  now,  as  plaintiff  in  error,  brings  the  case  to  this 
court. 

Several  questions  are  raised  in  this  court  concerning  the  sufficiency 
of  the  evidence  to  sustain  the  judgment  of  the  court  below ;  the  plain- 
tiff in  error  claiming  that  the  evidence  is  not  sufficient  in  several  par- 
ticulars. We  think,  however,  that  this  claiqi  of  the  plaintiff  in  error 
is  not  available,  for  at  least  three  reasons :  (1)  It  does  not  appear 
that  the  question  was  raised  in  the  court  below;  the  motion  to  set 
aside  the  verdict  of  the  jury  and  for  a  new  trial  being  merely  upon 
the  ground  of  ''error  of  law  occurring  at  the  trial,  and  excepted  to  by 

^See  Blake  v.  Powell  26  Kaii.  329. 
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the  defendant  at  the  time."  (2)  It  does  not  affirmatively  appear 
from  the  record  that  we  have  all  the  evidence  introduced  in  the  court 
below.  (3)  The  evidence  brought  to  this  court  appears  to  be  suffi- 
cient to  sustain  the  verdict  and  judgment. 

In  passing,  however,  we  might  say  that  proof  of  a  parol  agency  to 
purchase  and  manage  personal  property  may  be  made  by  the  oral 
testimony  of  the  agent  himself ;  and,  where  it  is  shown  that  an  agent 
had  power  to  purchase  and  take  possession  of  and  manage  personal 
property  for  his  principal,  then  the  knowledge  of  the  agent  concern- 
ing such  property,  and  the  possession  thereof,  are  the  knowledge  and 
possession  of  the  principal ;  and  notice  to  the  agent  not  to  purchase 
said  property,  or  take  possession  thereof,  and  of  the  rights  of 
*451  a  third  ^person  in  and  to  the  property,  is  notice  to  the  princi- 
pal. These  principles  are  elementary. 
The  plaintiff  in  error  raises  one  other  question,  which  we  shall 
consider  more  at  length :  He  claims  that  the  court  below  erred  in 
permitting  the  plaintiff  below  to  introduce  evidence  showing  the  value 
of  the  property  in  controversy;  and  this  he  does  upon  the  ground  that 
no  value  was  alleged  in  the  plaintiff's  petition.  We  think  the  court 
below  committed  error  in  this  respect;  but  the  question  then  arises, 
is  the  error  material  in  the  case  ?  and  does  it  affect  prejudicially  the 
substantial  rights  of  the  defendant  below  ?  It  must  be  remembered 
that,  in  order  to  entitle  the  plaintiff  in  error  to  a  reversal  of  the  judg- 
ment of  the  court  below,  he  must  not  only  show  error,  but  the  error 
must  appear  to  be  material  and  substantial.  Civil  Code,  §§  140,  304; 
Comp.  Laws  1879,  pp.  619,  641,  and  cases  there  cited. 

Now,  for  the  purpose  of  determining  whether  the  court  below  com- 
mitted material  error  or  not,  we  must  make  an  examination  of  the 
whole  record,  including  not  only  the  petition,  but  all  other  papers  in 
the  case,  and  the  proceedings  of  the  court.  The  petition  alleges, 
among  other  things,  that  the  plaintiff  claims  the  property  in  contro- 
versy under  a  chattel  mortgage,  setting  out  the  mortgage  in  full,  and 
making  it  a  part  of  the  petition.  From  this  mortgage  and  the  peti- 
tion it  appears  that  the  plaintiff's  interest  in  the  property  is  to  the 
extent  of  $1,650,  and  interest  on  that  amount,  provided  the  property 
is  worth  that  much;  that  is,  it  appears  that  the  debt  secured  by  the 
mortgage  is  for  $1,650,  and  interest,  and  that  this  debt  was  due  and 
impaid  at  the  time  of  the  commencement  of  this  action.  The  petition 
also  alleges  that,  prior  to  the  commencement  of  this  action,  the  plain- 
tiff had  the  possession  of  the  property;  that  the  defendant  wrongfully 
took  it  from  him,  and  wrongfully  detained  it  for  the  period  of  one  day 
before  the  commencement  of  the  action,  to  the  damage  of  the  plain- 
tiff in  the  sum  of  $500.  Now,  if  the  plaintiff  was  damaged  in  the 
sum  of  $500  for  this  one  day's  detention  of  the  property,  then 
*452  the  property  must  have  been  *worth  at  least  $500.  This  alle- 
gation, then,  inferentially  sets  forth  that  the  property  waa 
worth  at  least  $500.     The  plaintiff,  also,  at  the  time  he  commenced 
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this  action,  filed  an  affidavit  in  the  case,  in  which  he  made  oath  that 
the  property  was  worth  $600,  giving  the  valuation  of  each  item  sepa- 
rately. After  the  property  was  taken  on  the  writ  of  replevin,  the  de- 
fendant elected  to  retain  the  property  during  the  pendency  of  the  snit, 
and  gave  a  conditional  hond  for  its  return  to  the  plaintifif;  and  in 
such  hond  he  recited  that  "whereas,  the  said  plaintiff  swears  in  his 
affidavit  therefor  that  the  property  is  worth  the  sum  of  $600  at  the 
commencement  of  this  suit,  now,  therefore,  we,  John  D.  Enox,  as  prin- 
cipal, and ,'as  surety,  undertake  to  the  said  George  M.  Noble, 

plaintiff,  in  the  sum  of  $1,200,"  etc. 

Now,  this  affidavit  of  the  plaintiff,  together  with  the  hond  of  the 
defendant,  shows  that  the  defendant  had  notice,  at  the  time  of  the 
commencement  of  the  suit,  that  the  plaintiff  claimed  that  the  prop- 
erty was  worth  $600;  and  on  the  trial  the  plaintiff  proved  that  the 
property  was  worth  about  that  amount.  This  proof,  however,  was 
introduced  over  the  objections  of  the  defendant.  The  jury  found  in 
favor  of  the  plaintiff,  and  assessed  the  value  of  his  possession  at  the 
sum  of  $500,  and  the  court  below  rendered  judgment  in  the  alterna- 
tive that  the  plaintiff  recover  the  possession  of  the  property,  or,  if  a 
return  of  the  property  could  not  be  had,  then  that  he  recover  $500, 
the  value  of  the  plaintiff's  possession,  and  costs. 

We  think,  taking  the  whole  case  together,  that  no  material  error 
was  committed.  The  plaintiff  inferentially  alleged  in  his  petition 
that  the  property  was  worth  at  least  $500.  He  also  alleged  that  his 
interest  in  the  property  was  a  mortgage  lien,  due  and  unpaid,  amount- 
ing to  more  than  the  full  value  of  the  property.  The  defendant  showed 
by  his  bond  that  he  had  full  notice  of  the  plaintiff's  claim  that  the 
property  was  worth  $600.  The  proof  showed  it  to  be  worth  about  that 
amount.  Yet  the  finding  and  judgment  were  for  only  $500.  Besides, 
this  judgment,  so  far  as  it  fixes  value,  is  entirely  immaterial, 
*458  provided  the  defendant  obeys  the  other  portion  of  *the  judg- 
ment and  returns  the  property.  If  the  defendant  returns  the 
property  to  the  plaintiff  in  accordance  with  the  judgment,  it  can  make 
no  possible  difference  to  him  whether  the  property  is  valaed,  in  the 
judgment  or  elsewhere,  at  $600,  or  at  any  other  sum,  greater  or  less. 
If  he  return  the  property,  he  will  satisfy  the  entire  judgment,  ezoept 
the  costs,  and  will  have  nothing  farther  to  pay  except  the  eosts.  No 
judgment  for  damages  was  rendered  in  the  case. 

We  think,  when  the  defendant  objected  to  the  plaintiff's  evidence 
tending  to  prove  the  value  of  the  property  in  controversy,  the  coart 
below  should  have  required  the  plaintiff  to  amend  hb  petition  at  once, 
so  as  to  make  it  formal  and  complete.  This  amendment,  however, 
should  have  been  allowed  without  costs,  and  without  a  continuance 
of  the  case.  An  amendment  of  the  petition  would  have  made  the 
proceedings  appear  more  regular;  yet  we  do  not  think  that  the  course 
pursued  by  the  court  below  prejudiced  any  of  the  substantial  rights 
of  the  defendant. 
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We  might  farther  say  that  in  oases  of  this  kind,  where  the  aotion 
of  replevin  is  for  several  articles,  the  value  of  each  separate  article 
should  generally  be  stated  in  the  petition,  though  this  is  not  essen- 
tially necessary  in  any  case,  and  in  some  cases  it  would  be  imprac- 
ticable. Where  the  petition  states  the  value  of  each  article  sepa- 
rately, then  the  verdict  of  the  jury  and  the  judgment  of  the  court  may 
also  state  the  value  of  each  article  separately;  and,  if  the  judgment 
is  thus  rendered,  it  may  be  much  more  easily  enforced  where  only  a 
portion  of  the  articles  can  be  found  than  a  judgment  which  is  only  for 
the  aggregate  value  of  all  the  articles.  Where  the  judgment  is  ren- 
dered for  the  value  of  each  article  separately,  the  officer  may  seize 
such  of  the  articles  as  he  may  find,  and  return  them  to  the  plaintiff, 
and  may  then  levy  upon  other  property  for  the  purpose  of  recovering 
the  value  of  those  articles  which  he  cannot  find.  In  the  usual  course 
of  practice,  however,  we  think  that  neither  the  petition  nor  the  verdict 
nor  the  judgment  is  made  to  state  the  value  of  each  separate  article, 
but  generally  is  made  to  state  only  the  value  of  all  the  articles 
*454  in  *the  aggregate ;  and  such  petitions,  verdicts,  and  judgments, 
we  think,  have  generally  been  considered  as  sufficient. 

The  judgment  of  the  court  below  will  be  affirmed* 

(All  the  justices  concurring.) 


Ghables  Tuokeb  and  another,  Partners,  etc.,  v.  Albebt  Gabneb. 

January  Term,  1881. 

1.  Continnanoe:  Biligenoe:  Laches.    Wheretwo  persons  are  sued  as  part- 

ners, and  the  head  of  the  firm  voluntarily  leaves  the  state,  and  goes  be- 
yond the  jurisdiction  of  the  court,  without  leaving  any  deposition  con- 
taining his  testimony  in  the  case,  and  then  shifts  from  place  to  place  so 
rapidly  that  his  deposition  cannot  be  taken,  and  la  thus  absent  when  the 
case  is  called  for  trial,  although  it  was  up  to  that  time  expected  that  he 
would  return  in  time  for  the  trial,  and  be  present  at  the  trial,  and  no 
reason  is  given  why  be  has  not  returned,  and  his  testimony  is  material 
in  the  case,  and  the  defendants  make  an  application  for  a  continuance  on 
the  ground  of  the  absence  of  his  testimony,  and  in  their  aflSdavit  set  forth 
the  foregoing  facts,  and  the  court  overrules  the  application,  Tield,  not 
error;  that  no  sufficient  diligence  was  exercised  to  procure  the  absent  tes- 
timony. 

2.  Evidence:  Settlement:  Statements.    Where  a  settlement  is  to  be  final 

upon  condition  that  0.  shall  say  a  certain  thing,  and  not  final  if  he  shall 
say  otherwise,  and  afterwards  O.  makes  his  statement  with  reference  to 
the  matter,  and  the  plaintiff  then  commences  an  action,  in  which  action 
he  wishes  to  avoid  the  settlement,  it  is  not  error  for  the  court  to  admit 
evidence  to  show  what  O.  in  fact  said,  after  the  settlement,  upon  the  sub- 
ject. 
8.  Settlement:  Efifoot.  Where  a  settlement  is  final,  except  as  to  one  par^ 
ticular,  it  is  error  to  treat  it  as  not  final  in  other  particulars. 
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Error  from  Beno  distriot  court.  ' 

February  14,  1880,  Garner,  as  plaintiff,  reoovered  a  jndgmeni 

against  defendants  Tucker  and  another,  who  bring  the  case  here. 

The  two  special  instructions  (mentioned  in  the  opinion)  which  the 
defendants  asked  for  and  the  court  refused,  are  as  follows: 

•455  *"(1)  The  contract  between  plaintiflf  and  defendants  was  not  finished, 
and  was  not  complete  enougli  to  fix  liability  on  either  party,  until  not 
only  the  items  of  lumber  or  quantity  was  agreed  upon  and  understood,  but 
also  the  price  of  the  same  was  agreed  upon.  ^2)  If  the  plaintifl  gave  to  de- 
fendants the  items  of  the  bOl  of  lumber  he  desired,  and  omitted  the  windows 
by  accident  or  mistake;  or,  if  plaintiff  in  fact  gave  the  windows  to  defendants 
as  an  item,  and  defendants  omitted  by  accident  or  mistake  to  put  them  down 
in  the  bill  on  which  they  figured,  and  from  which  they  fixed  the  price  for  the  biO, 
and  as  a  matter  of  fact  the  windows  were  not  figured  on  and  computed  by  di^ 
fendants  in  fixing  and  giving  the  price  for  the  lumber,  then  defendaoti  an 
not  liable*'' 

Whiteside  d  Campbell^  for  plaintiffs  in  error, 
McKinstry  d  Scheble,  for  defendant  in  error. 

• 

Valentine,  J.  This  action  was  brought  by  Albert  Gamer  against 
Charles  Tucker  and  L.  B.  Bock,  partners  as  Tucker,  Bock  &  Go. 
The  plaintiff  claimed  judgment  for  $24,  and  succeeded  in  obtaining 
judgment  in  the  court  below  for  (14.76  and  costs.  The  defendants 
now,  as  plaintiffs  in  error,  claim  that  this  judgment  is  erroneous,  or 
at  least  excessive  to  the  amount  of  seventy-five  cents.  They  claim 
that  no  judgment  should  have  been  rendered  against  them,  or,  at  most, 
a  judgment  for  only  $14.  The  principal  facts  of  the  case  are  as  fol- 
lows: 

Gamer  purchased  a  bill  of  lumber  of  Tucker  &  Book,  for  which  he 
was  to  pay  $200.  Garner  claimed  that  Tueker  &  Bock  were  to  fur- 
nish six  windows,  which  were  to  be  included  in  the  bill ;  which  win- 
dows were  never  furnished.  Four  of  these  windows  were  rated,  as 
Garner  claims,  at  $2.50  apiece,  and  the  other  two  windows  at  $8 
apiece,  making  a  total  of  $14.  The  plaintiff  also  claimed  $10  damages 
for  other  supposed  breaches  of  the  contract,  making  the  whole  amount 
claimed  $24.  The  defendants,  Tucker  and  Book,  olaimed 
*456  *that  the  windows  were  not  included  in  the  contract.  After- 
wards the  parties  had  a  settlement,  which  was  made  between 
Garner  and  Charles  Tucker.  Tucker  deducted  $5.92  from  the  bill  on 
account  of*  some  supposed  insufficiencies  in  the  quality  of  the  lumber, 
and  Garner  then  paid  the  balance  of  the  $200.  The  defendants  claim 
that  this  settlement  was  final,  but  the  plaintiff  claims  that  it  was 
final  only  upon  a  contingency,  and  that  contingency  was  whether  Os- 
car Olmstead,  the  plaintiff's  carpenter,  who  made  out  the  bill  of  lum- 
ber, should  say  that  the  windows  were  included  in  the  bill.  After- 
wards the  plaintiff  saw  Olmstead,  and  asked  him  about  the  windows, 
and  Olmstead  said  that  they  were  included  in  the  bill.  Plaintiff  then 
claimed  that  the  defendants  should  pay  him  for  the  windows,  or. 
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rather,  that  they  shoald  return  to  him  the  money  which  he  had  paid 
to  them  for  the  windows.  They  refased,  and  he  then  brought  this 
action  to  recover  said  money  and  for  damages.  Wben  the  case  was 
called  for  trial  in  the  court  below,  the  defendants  moved  for  a  con- 
tinuance, and  filed  an  affidavit  of  A.  Tucker,  an  agent  of  the  defend- 
ants, in  support  of  their  application;  it  does  not  appear  that  either 
of  the  defendants  was  personally  present.  The  application  for  the 
continuance  was  made  for  the  purpose  of  procuring  the  testimony  of 
the  defendant  Charles  Tucker,  who  was  then  absent.  The  affidavit 
shows  that  his  testimony  was*  material,  and  the  only  question  for  the 
court  to  determine  was  whether  due  diligence  had  been  used  to  obtain 
his  testimony.  That  portion  of  the  affidavit  which  tends  to  show 
diligence  reads  as  follows : 

*' A.  Tucker,  being  first  duly  sworn,  says  that  he  is  the  duly  authorized  and 
empowered  agent  of  the  defendants;  that  the  defendants  cannot  safely  go  to 
trial  in  the  a^ve-entitled  cause  for  want  of  m^iteriai  testimony,  viz.,  that  of 
Charles  Tucker,  a  material  witness  and  one  of  the  membei-s  of  the  firm  of  de- 
fendants; that  said  Charles  Tucker  has  been  and  is  now  absent  on  a  trip  to 
Micliigan,  on  important  and  urgent  business,  and  is  now  on  his  way  back  to 

attend  this  court;  that  defendants  did  not  subpcsna  him  for  the  reason 
^457      he  was  beyond  the  j  urisdiction  of  this  court,  and  defendants  *could  not 

take  his  deposition,  for  the  reason  that  he  shifted  himself  from  place  to 
place  after  his  departure  from  here  so  rapidly  that  it  was  impossible  to  serve 
notice  with  any  certainty;  that  said  witness  was  to  have  been  here  by  this 
time  to  attend  this  suit,  and  so  wrote  defendants,  but  for  some  reason  un- 
known to  defendants  is  detained  and  belated;  that  said  Charles  Tucker  is  not 
absent,  or  his  testimony;  on  account  of  any  fault  or  want  of  diligence  on  the 
part  of  defendants;  that  he  lives  at  Nlckerson,  Kansas,  and  his  testimony 
can  be  procured  at  the  next  term  of  this  court,  and  within  reasonable  time." 

1.  We  do  not  think  that  the  court  below  erred  in  overruling  this 
application  for  a  continuance.  No  sufficient  diligence  was  shown  to 
procure  the  absent  testimony.  It  was  the  testimony  of  one  of  the  two 
defendants  that  was  wanted.  This  absent  defendant  was  half  the 
firm,  and  the  head  of  the  firm  that  was  sued.  He  voluntarily  left  the 
state  and  went  beyond  the  jurisdiction  of  the  court  without  leaving 
his  deposition,  and  then  "shifted  from  place  to  place  ^  *  "^  so 
rapidly*'  that  his  deposition  could  not  be  taken,  and  then  gave  np 
reason  why  he  was  not  back  in  time  to  attend  the  trial;  and  what  the 
reason  was,  is  not  yet  known.  No  sufficient  diligence  was  shown  to 
authorize  a  continuance.  Campbell  v.  Blanke,  13  Ean.  ^62;  Swen- 
son  V.  Aultman,  14  Ean.  *273;  Wilkins  v.  Moore,  20  Kan.  538. 

2.  We  do  not  think  that  the  court  below  erred  in  admitting  the 
testimony  of  the  plaintiff  as  to  what  Oscar  Olmstead  said.  Said 
settlement  between  the  parties  was  to  be  final  in  all  respects,  unless 
Olmstead  should  say  that  the  windows  were  included  in  the  bill  of 
lumber,  and,  if  he  should  say  that  they  were  included  in  the  bill,  then 
the  settlement  was  not  to  be  final  with  regard  to  the  windows ;  and 
hence  it  was  necessary  not  only  to  ascertain  what  he  might  say  about 
the  matter,  but  it  was  also  necessary  to  prove  on  the  trial  what  he  in 
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fact  did  say  on  the  subject;  and  it  was  shown  on  the  trial,  b;  the 
said  testimony  of  the  plaintiff,  that  he  did  say  that  the  windows  were 
included  in  the  bill.  This  evidence  was  not  introduced  for  the 
*458  purpose  of  proving  the  fact  that  the  windows  were  in^duded  in 
the  bill,  but  only  to  show  what  Olmstead  said  about  it,  and 
thereby  to  show  that  the  settlement  between  the  parties  was  not  in 
fact  final.  Oscar  Olmstead  himself  was  introduced  as  a  witness  to 
prove  the  other  fact,  that  the  windows  were  in  fact  included  in  the 
bill ;  and  he  so  testified.  Other  witnesses  were  also  introduced  to 
testify  with  reference  to  this  same  subject. 

8.  We  do  not  think  that  the  court  below  erred  in  refusing  to  give 
the  special  instructions  numbered  1  and  2.  The  only  question  for 
the  jury  to  determine  (aside  from  the  measure  of  damages)  was 
whether  the  windows  were  in  fact  included  in  the  bill  of  lumber  or 
not.  And  upon  this  question  the  court  instructed  the  jury  suffi- 
ciently.    Among  others  instructions,  the  court  gave  the  following: 

"There  is  but  one  question  of  fact  for  you  to  determine:  Were  the  win- 
dows figured  in  the  bill  of  lumber  purchased  by  plaintiff  of  defendants?  If 
they  were,  defendants  are  liable;  if  they  were  not,  defendants  are  not  liable 
for  their  value.  The  burden  of  proof  is  on  plai  ntiff,  and  the  measure  of  dam- 
ages, if  you  find  for  plaintiff,  will  be  the  value  of  the  widows.  '* 

4.  We  think,  however,  that  the  court  below  erred  in  allowing  evi- 
dence to  be  introduced  with  reference  to  other  damages  than  that 
pertaining  to  the  windows,  and  in  giving  the  following  instruction: 
"Flaintifif  also  claims  other  damages  for  breach  of  contract,  and  there 
is  no  dispute  as  to  the  seventy-five  cents."  The  settlement  between 
the  parties  was,  under  the  evidence,  conclusive  and  final,  except  as 
to  the  windows ;  and  this  seventy-five  cents  for  other  damages  should 
not  have  been  allowed.  The  jury,  however,  ander  the  evidence  and 
this  instruction  of  the  court,  allowed  said  seventy-five  cents,  and  the 
court  rendered  judgment  therefor.     In  this  we  think  there  was  error. 

5.  We  do  not  think  that  the  court  below  erred  in  urging  the  jniy 
to  agree  upon  a  verdict. 

With  the  consent  of  the  defendant  in  error,  plaintiff  below,  the 

judgment  of  the  court  below  will  be  modified  by  reducing 

*459     *it  seventy-five  cents,  and  making  it  a  xudgment  for  just  $14 

and  costs ;  and  the  costs  of  this  court  will  be  equally  divided 

between  the  parties.     Otherwise,  the  judgment  will  be  afiSrmed. 

(All  the  justices  ooncurring.) 
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7ambs  Jordan  and  another  v.  Lbna  McNbil.* 

January  Terixi»  188L 

1.  Fraud:  Aotion  to  Oancel  Fraudulent  Deed:  Parties.  P.,  through 
fraud  and  deceit,  and  without  consideration,  procured  the  execution  of  a 
deed  of  conveyance  of  land  from  M.  to  himself,  and  the  deed  was  duly 
recorded.  Afterwards,  P.  mortgaged  the  property  to  J.,  and  deeded  it 
to  B;  both  J.  and  B.  acting  innocently  and  in  good  faith.  Both  the 
mortgage  and  the  deed  were  afterwards  .duly  recorded.  Afterwards,  M. 
eommenced  an  action  against  J.  and  B.vto  cancel  both  of  said  deeds  and 
the  mortgage,  and  judgment  was  rendered  in  her  favor.  J.  and  B.  then 
jointly  brought  the  case  to  the  supreme  court  on  petition  in  error.  The 
plaintiff  below,  defendant  in  error,  then  moved  to  dismiss  the  petition  in 
error  on  the  ground  that  the  plaintiffs  in  error  have  no  joint  or  common 
interest  in  the  controversy.    Held,  that  the  motion  will  be  overruled.^ 

9«  :  Demurrer :  Answer.  Where  a  petition  of  M.  against  J.  and  B.  al- 
leges that  P.,  through  fraud  and  deceit  and  without  consideration,  procured 
the  execution  of  a  deed  of  conveyance  of  land  from  M.  to  P.,  which  deed 
was  duly  recorded,  and  that  P.  then  moi-tgaged  the  property  to  J.,  and 
deeded  it  to  B.,  which  deed  and  mortgage  were  duly  recorded,  and  that 
M.,  during  all  this  time,  was  in  the  ac&al,  open,  and  exclusive  posses- 
sion of  the  property,  and  then  asks  that  said  deeds  and  mortgage  be  can- 
celed, and  «r.  and  B.  each  demur  generally  to  this  petition,  Jield,  that  the 
demurrers  are  not  so  frivolous  that  by  filing  them  J.  and  B.  forfeit  their 
right,  by  making  a  proper  showing,  to  file  answers  setting  forth  any  de- 
fenses which  they  may  have. 

3^ .  Purchaser  from  Grantee  in  Fraudulent  Deed.    And  in  such 

a  case  as  the  above,  where,  after  the  demurrers  have  been  overruled,  J. 
and  B.  make  sworn  statements,  alleging  innocence  and  good  faith  in  all 
things  on  their  part,  denying  that  M.  had  the  possession  of  the  property 
at  the  time  of  their  transactions  with  P.,  as  alleged  in  M.'s  petition,  and 
alleging  that  at  that  time  P.  had  the  possession  of  the  property,  and  that 
the  demurrers  were  not  made  for  delay,  held,  that  J.  and  B.  have 

*i60  made  *a  sufficient  showing  to  entitle  them  to  be  allowed  to  file  an- 
swers setting  up  such  defenses  as  they  may  have.  And  furt?ier  kdd, 
that  generally,  where  a  grantee  obtains  a  deed  of  land  by  fraud  and  im- 
position upon  the  grantor,  and  without  consideration,  and  takes  posses- 
sion of  the  land  under  the  deed,  and  afterwards  conveys  the  land  to  a 
honafl>de  purchaser  for  a  valuable  consideration,  without  notice  of  the 
fraud,  such  purchaser  obtains  a  valid  title  as  against  the  first  grantor; 
and  this,  upon  the  general  principle  of  law  that,  wherever  one  of  two  in- 
nocent persons  must  suffer  loss  on  account  of  the  wrongful  acts  of  a 
third,  he  who  has  enabled  the  third  person  to  occasion  the  loss  must  be 
the  pereon  who  shaU  suffer. 

Error  from  Cowley  district  court. 

At  the  May  term,  1880,  of  the  district  court,  McNeil,  as  plaintiff, 
recovered  a  judgment  against  defendants,  Jordan  and  Buckman»  who 
bring  the  case  to  this  court. 

Un  Court,  28  Kan.  14.  *See  note  at  end  of  case. 
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Williamg  d  Dillon,  for  plaintiffs  in  error. 

The  demurrers  raised  the  question  squarely,  whether  a  deed  procured  by 
fraud  and  misrepresentation  should  be  annulled  when  the  grantee  under  the 
fraudulent  deed  has  conveyed  to  innocent  purciiasers  for  value.  By  overrul 
ing  them,  the  court  decided  that  a  deed  procured  by  fraud  was  absolute! v 
void,  and,  consequently,  that  no  rights  could  vest  under  it.  This  nnquestion* 
Hbly  is  not  the  law,  as  is  evidenced  by  a  long  and  almost  unbroken  line  of 
decisions  holding  the  contrary  doctrine,  ^mes  v.  Brewer,  2  Pick.  1B4. 
This  doctrine— that  a  deed  obtained  through  fraud  and  deceit  is  only  voidable, 
and  a  bona  flde  purchaser  for  value  without  notice  will  hold  the  property- 
is  supported  by  innumerable  authorities;  among  them,  Cook  v.  Moore,  39 
Tex.  255;  Worcester  v.  Eaton,  11  Mass.  379;  Deputy  v.  Stapleford,  19  Gal 
302;  Kerr,  Fraud  &  M.  50;  3  Washb.  BealProp.  299. 

But  whether  the  court  erred  or  not  in  overruling  the  demurrers,  they  at 

least  raised  a  question  of  so  serious  and  grave  a  nature  as  to  render  them 

free  from  the  charge  of  being  frivolous  to  such  a  degree  that  defend- 

*461      ants  were  required  to  make  *a  showing  for  leave  to  answer.    Souies 

V.  Brewer,  2  Pick.  184;  3  Washb.  Real  Prop.  229. 

But,  admitting  that  possession  would  be  notice  as  claimed,  still  these  de- 
fendants, in  their  sworn  showing,  deny  that  plaintiff  was  in  possession,  anU 
allege  on  their  part  that  Payson,  their  grantor  and  mortgagor,  was  himself  in 
possession.  This  fairly  raised  a  question  of  fact  as  to  who  was  in  possession, 
— even  if  in  the  law  of  the  case  possession  cut  any  figure;  and  it  was  the  duty 
of  the  court  on  that  disputed  fact  to  have  allowed  d^endants  to  answer. 

Hackney  d  McDonald^  for  defendant  in  error. 

•  Lena  McKeil  never  intended  to  execute  a  deed  to  Payson,  but  did  intend 
and  supposed  that  she  was  executing  a  deed  to  Martha  £.  McNeil.  Hence 
the  instrument  to  which  she  did  aifix  her  name,  having  never  received  the  as- 
sent of  her  mind,  was  not  her  act,  and  was,  therefore,  not  only  voidable,  but 
void;  and  being  so,  it  cannot  be  made  the  basis  of  title.  Hartshorn  v.  Dar. 
19  How.  211,  223;  Van  Deusen  v.  Sweet.  51  N.  Y.  378,  383;  Slack  v.  Kirk. 
67  Pa.  St.  380;  Mordecai  v.  Tankersly,  1  Ala.  100;  Holley  v.  Younge.  27  ALl 
203;  Franchot  v.  Leach,  5  Cow.  506;  Hopkins  v.  Beard,  6  Gal.  664;  Den  v. 
Hammel,  18  N.  J.  Law,  73;  Roberts  v.  Mullenix,  10  Kan.  *22;  Nay  v.  Mo- 
grain,  24  Kan.  •75,  ♦SI;  Everts  v.  Agnes,  4  Wis.  343,  352,  353;  Walker  v. 
Ebert,  29  Wis.  194;  Griffiths  v.  Kellogg,  39  Wis.  290. 

The  defendant  in  error  was  guilty  of  no  lacheis  in  the  premises.  She  em- 
ployed a  lawyer  to  prepare  for  her  the  conveyance  which  she  designed  execu^ 
ing,  and  had  a  right  to  rely  implicitly  upon  his  integrity.  Is  it,  as  an  abstract 
question  of  law,  negligence  ^^«e  for  s^  client  to  rely  upon  the  professional 
integrity  of  a  Kansas  lawyer?  If  not,  the  defendant  in  error  is  in  no  event 
chargeable  with  laches. 

The  several  allegations  of  plaintiffs  in  error'in  regard  to  the  occupancy  of 
the  premises  by  defendant  in  error,  at  the  times  of  their  respective  invest- 
ments, are  simply  that  "the  plaintiff,  Lena  McNeil,  was  not  in  the  exclusive, 
open,  or  notorious  possession  or  occupancy  of  said  premises;  nor  did  she,  at 
the  time  of  the  execution  and  delivery  of  said  conveyance  from  Payson  to  af- 

flant,  make  any  claim  of  ownership  to  said  premises." 
*462  *Now,  this  does  not  deny  tliat  she  was  in  the  possession  and  occu- 
pancy of  the  premises;  it  merely  fences  with  the  question,  and  leaves 
her  in  full  and  "exclusive  possession  and  occupancy  of  the  premises  as  a  place 
of  residence/'  except  so  far  as  such  possession  and  occupancy  may  be  modi- 
fled  and  limited  by  the  facts  set  forth  in  support  of  Payson*s  alleged  posses- 
sion and  occupancy.  This  was  sufficient  to  h^ve  put  the  plaintiffs  in  error 
upon  inquiry  as  to  her  rights,  no  matter  what  view  may  be  taken  as  to  the 
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charaoter  of  Payson's  occupancy.  But  we  submit  that  from  the  facts  set  forth 
in  the  affidavitis  the  only  legitimate  inference  that  can  be  drawn  as  to  the 
character  of  his  alleged  possession  and  occupancy  is  that  it  was  the  possession 
and  occupancy  of  a  boarder  and  lodger;  nothing  more.  The  showings  for 
leave  to  answer  were  but  revised  and  enlarged  editions  of  the  demurrers, 
which  were  frivolous. 

Yai^bntine,  J.  Lena  McNeil,  the  defendant  in  error,  plaintijff  be- 
low, alleges  in  her  petition  below  that  pn  the  twenty-sixth  day  of 
January,  1880,  desiring  to  convey  property  therein  described  as  fol- 
lows :  Lot  number  eight,  in  block  number  one  hundred  and  sizty- 
aeven,  in  the  city  of  Winfield, — to  one  Martha  E.  McNeil,  she  went  to 
the  office  of  one  Charles  H.  Payson,  a  lawyer,  at  Wisiield,  Kansas, 
and  requested  him  to  draw  up  a  deed  for  that  purpose.  She  after- 
wards went  to  Payson's  office,  when  he  showed  and  read  to  her  a  deed 
drawn  in  accordance  with  her  wishes.  She  stated  that  it  was  satis- 
factory, and  they  then  went  to  the  office  of  a  notary  public  to  sign 
and  have  it  acknowledged.  She  further  alleges  that  Payson  there 
Bubstituted  another  deed  for  the  one  previously  read  to  her,  which 
conveyed  the  property  before  described  to  himself,  and  she,  in  igno- 
rance of  the  substitution,  signed  and  acknowledged  the  same,  and 
left  it  in  the  possession  of  Payson  for  record,  and  it  was  by  him  duly 
recorded  in  the  office  of  the  register  of  deeds  for  Cowley  county,  Kan- 
sas, on  the  following  day ;  that  on  the  next  day  Payson  exe- 
*463  cuted  a  mortgage  on  said  property  *to  James  Jordan  to  secure 
a  loan  of  $480,  and  still  later,  on  the  second  day  of  February, 
1880,  deeded  the  property  to  George  H.  Buokman  for  $200,  Buck- 
man  assuming  the  mortgage;  that  on  the  twenty-third  day  of  Febru- 
ary, 1880,  defendant  in  error  discovered  that  the  deed  she  had  exe- 
cuted conveyed  the  property  to  Payson,  instead  of  to  Martha  E.  Mc- 
Neil, and  immediately  brought  suit,  filed  her  petition  setting  forth 
the  foregoing  facts,  alleging  actual,  open,  and  exclusive  possession 
of  the  premises  all  the  time,  and  asking  that  the  deed  from  her  to 
Payson,  and  also  the  deed  from  Payson  to  Buckman,  and  the  mort- 
gage from  Payson  to  Jordan,  be  canceled  and  declared  null  and  void. 
To  this  petition  Jordan  and  Buckman  separately  demurred,  on  the 
ground  that  the  petition  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  demurrers  were  overruled  by  the  court  and 
held  to  be  frivolous,  and  these  plaintiffs  in  error  were  required  to 
make  a  showing  for  leave  to  answer.  Thereupon  both  Jordan  and 
Buckman  made  sworn  statements,  alleging  innocence  of  any  knowl- 
edge of  the  fraud  of  Payson ;  that  they  had  made  careful  examina- 
tions of  the  records  before  consummating  their  transactions  with  Pay- 
son  ;  that  their  transactions  with  Payson  were  in  good  faith  and  for 
sufficient  consideration,  setting  forth  the  details  thereof,  denying 
the  actual  and  exclusive  possession  of  the  premises  by  the  defendant 
in  error,  Lena  McNeil,  as  alleged  by  her  in  her  petition,  alleging 
that  at  the  dates  of  the  mortgage  and  deed  from  Payson,  Payson 
V. 25k— 21 
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himself  was  in  possessioD,  and  that  the  demurrers  were  not  made 
for  delay,  etc.  The  court  held  this  showing  insufficient,  refused  to 
permit  the  plaintiffs  in  error,  Jordan  and  Buckman,  to  answer,  and 
gave  judgment  for  the  defendant  in  error,  in  accordance  with  the 
prayer  of  her  petition.  The  plaintiffs  in  error  now  bring  the  case  to 
this  court,  and  assign  for  error  the  foregoing  rulings  of  the  district 
court. 

But,  preliminarily,  the  defendant. in  error  moves  to  dismiss  the  pe- 
tition in  error,  on  the  ground  that  the  plaintiffs  in  error  have  no  joint 
or  common  interest  in  the  controversy;  and  further  claims, 
*464  in  her  behalf,  that  the  plaintiffs  in  error  *bave  not  assigned 
the  rendering  of  the  judgment  for  error.  Now,  they  certainly 
have  a  common  interest  in  sustaining  the  validity  of  the  deed  from 
Lena  McNeil  to  Payson,  and  we  think  they  have  sufficiently  assigned 
the  rendering  of  the  judgment  for  error.  But  even  if  we  were  to  con- 
sider the  petition  in  error  as  defective  in  these  particulars,  still,  in  a 
doubtful  case,  such  as  this  must  then  be,  we  would  allow  the  plain- 
tiffs in  error  to  amend  at  any  time,  without  costs,  by  filing  separate 
petitions  in  error,  and  assigning  specifically  and  unmistakably  the 
rendition  of  the  judgment  for  error.  The  present  petition  in  error 
says:  "And  the  plaintiffs  in  error  aver  that  there  is  error  in  said 
judgment  and  proceedings,  in  this,  to-wit;"  and  the  particulars  sup- 
posed to  render  the  judgment  and  proceedings  erroneous  are  then  set 
out.  Other  errors  are  also  assigned.  The  motion  to  dismiss  will  be 
overruled. 

We  now  cqme  to  the  merits  of  the  case ;  and  from  the  rulings  of 
the  court  below  we  would  think  that  the  court  below  must  have  held 
that  a  deed  procured  by  fraud,  as  the  deed  in  this  case  was,  is  abso- 
lutely void,  and  that  no  rights  can  under  any  circumstances  vest  nn- 
der  it,  or  can  be  obtained  under  it,  even  by  innocent  and  bonajide 
purchasers.  This  is  certainly  not  the  law,  as  is  evidenced  by  an  al* 
most  unbroken  line  of  decisions  holding  the  contrary  doctrine. 

One  of  the  leading  cases  on  this  subject  is  that  of  Somes  v.  Brewer, 
3  Pick.  184,  where  the  court  held  that  where  a  grantee  obtained  a 
deed  of  land  by  fraud  and  imposition  upon  the  grantor,  and  without 
consideration,  and  entered  under  the  deed,  and  afterwards  conveyed 
the  land  to  a  bona  fide  purchaser  for  a  valuable  consideration,  with- 
out notice  of  the  fraud,  such  purchaser  had  a  valid  title  as  against 
the  first  grantor.  In  this  case,  Parkeb,  G.  J.,  after  a  careful  and  ex- 
haustive review  of  the  authorities,  thus  epitomizes  the  law:  That  a 
deed  made  under  such  circumstances  (that  is,  in  fraud  of  the  grant- 
or's rights)  "is  not  a  nullity,  but  that  it  is  effectual  to  pass  the  estate, 
and  that  it  remains  valid  until  defeated  by  the  grantor,  or 
*466  those  who  have  the  right  under  him ;  so  *that  a  conveyance 
from  a  fraudulent  grantee  to  a  third  person  without  notice,  for 
a  valuable  consideration,  will  vest  an  indefeasible  title  in  such  second 
purchaser.     This  has  been  the  received  doctrine  from  the  earliest 
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times,  not  alone  in  this  country  and  England,  bnt  also  in  those  coun* 
tries  which  act  upon  the  civil  law  as  an  authoritative  code."  Somes 
V.  Brewer,  2  Pick.  196.  This  doctrine,  that  a  deed  obtained  through 
fraud  and  deceit  is  only  voidable,  and  that  a  bcma  fide  purchaser  for 
value>  without  notice,  will  hold  the  property,  is  supported  by  a  large 
number  of  authorities;  among  them,  Cook  v.  Moore,  39  Tex.  255; 
Deputy  V.  Stapleford,  19  Cal.  302;  3  Washb.  Real  Prop.  299.  It  is 
a  general  principle  of  law  that,  wherever  one  of  two  innocent  persons 
must  suffer  loss  on  account  of  the  wrongful  acts  of  a  third,  he  who  has 
enabled  the  third  person  to  occasion  the  loss  must  be  the  person  who 
shall  suffer. 

As  between  the  original  parties  to  the  deed  in  this  case,  and  as 
to  all  others  having  notice  of  its  fraudulent  inception,  we  might  treat 
the  deed  as  absolutely  void;  but  could  we  so  treat  it  as  to  innocent 
persons  who  afterwards  purchased  the  property  in  good  faith  and  for 
a  sufficient  consideration?  We  would  think  not;  and  therefore  we 
think  the  court  below  erred  in  refusing  to  allow  the  defendants  below 
to  answer,  setting  up  their  said  defenses. 

For  the  purposes  of  this  case  we  shall  assume  that  the  petition  of 
the  plaintiff  below  was  sufficient,  and  yet  we  do  not  think  that  the 
demurrers  thereto  were  absolutely  frivolous ;  certainly  not  so  abso- 
lutely frivolous  that  the  defendants  forfeited  all  their  rights  in  the 
case  by  filing  them.  The  petition  alleges  that  the  plaintiff  was  in  the 
actual,  open,  and  exclusive  possession  of  the  property  in  controversy 
at  the  time  that  the  mortgage  from  Fayson  to  Jordan  and  the  deed 
from  Payson  to  Buckman  were  executed ;  but,  the  plaintiff  being  the 
grantor  of  Payson,  it  may  be  questioned  whether  her  possession  was 
notice  to  Jordan  and  Buckman  that  she  held  adversely  to  Payson; 
and  if  she  did  not  hold  adversely  to  him,  what  was  there  to 
*466  prevent  Jordan  and  Buckman  from  'procuring  rights  in  the 
property  by  the  deed  and  mortgage  executed  by  Payson  to 
them  respectively  ? 

For  the  purposes  of  this  case  we  shall  also  assume  that  the  plain- 
tiff's possession  was  notice  to  Jordan  and  Buckman  of  her  rights;  but 
whether  it  was  or  not  is  certainly  questionable,  and,  being  question- 
able, the  demurrers  were  certainly  not  frivolous  for  raising  the  ques- 
tion. A  demurrer  is  never  frivolous  when  it  raises  a  question  upon 
which  different  minds  may  reach  different  conclusions. 

But  passing  this  question,  and  coming  to  the  defendants'  proposed 
defenses,  we  find  that  they  deny  that  the  plaintiff,  Lena  McNeil,  had 
the  possession  of  the  property,  as  she  alleges  she  had  in  her  petition. 
They  in  fact  claim  that  Payson  had  the  possession  of  the  property, 
and  propose  to  prove  it.  .We  are  satisfied  that  we  are  not  now  in  pos- 
session of  the  real  facts  concerning  the  possession  of  the  property, 
and  hence  we  shall  say  nothing  further  with  regard  to  possession. 
Indeed,  we  imagine  that  the  whole  case,  with  all  its  various  questions 
concerning  possession,  innocence,  bonafide$,  etc.,  may  torn  out,  when 
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the  true  facts  are  ascertained  by  a  trial,  to  be  a  very  different  eaM 
from  the  one  now  presented  to  this  conrt;  and  hence  we  do  not  now 
wish  to  enter  into  an  elaborate  discussion  of  any  of  the  qQestions 
which  may  seem  to  be  involved  in  the  case,  nor  into  any  discassion 
further  than  has  akeady  been  presented.  We  hold  that  the  demar- 
rers  were  not  frivolous,  and  that  the  defendants  below  made  a  suffi- 
cient showing  to  entitle  them  to  file  answers  setting  up  their  proposed 
defenses;  and  therefore  the  judgment  of  the  court  below  will  be  re- 
versed, and  the  cause  remanded,  with  the  order  that  the  defendants 
be  permitted  to  answer. 

(All  the  justices  concurring.) 

NOTB. 

As  to  the  general  snbject  of  relief  for  fraud,  see  Gamill's  Heirs  t.  Johnson,  (Ark.)  1 
S.  W.  Hep.  610.  A  party  who  signs  an  instrument  without  reading  it.  or  bavii^  it 
read  to  hiro,  is  bound  by  it,  if  no  device  was  used  to  put  him  off  his  guard.  McK:in- 
ney  v.  Herrick,  (Iowa.)  23  N.  W.  Rep.  767;  Oulliher  v.  Chicago,  R.  I.  dt  P.  R.  Co., 
(Iowa,)  13  N.  W.  Rep.  429;  Keller  v.  Orr,  (Ind.)  7  N.  £.  Rep.  1»5;  Burroughs  ▼.  Pacific 
Guano  (3o.,  (Ala.)  1  Sontli.  Hep.  212 ;  Taylor  v.  Fleckenstein,  30  Fed.  Rep.  90.  Bat  the 
instrument  will  be  held  void  when  its  execution  has  been  obtained  by  a  misrepresenta- 
tion  of  its  contents,  the  party  signing  a  paper  which  he  did  not  know  he  was  signing, 
and  which  he  did  not  intend  to  si^n.  Burroufi;hs  v.  Pacific  Guano  Go.,  m^nv;  Taylor  ?. 
Fleckenstein,  iupra.  And  where  an  attorney  induced  his  client  to  sign  a  deed  of  real 
estate  under  the  impression  that  it  was  a  duplicate  of  a  lease  which  had  been  read  to 
hiiu,  the  conveyance  was  void,  and  a  mortgage  given  by  the  fhiudulent  grantee  was 
also  void.    McGinn  ▼.  Tobey,  (Mich.)  28  N.  W.  Rep.  818. 


*467     *8oHOOL-Di8TBiOT  No.  1,  Rbno  Countt  and  others  v. 

B.  B.  Shaddugk. 

January  Term,  188L 

!•  Sohools:  Sohool  Books,  Illegal  Adoption  of:  lodnnotioii.  Where 
a  school  board  first  adopts  Apple  ton  *s  Readers  to  be  used  in  the  public 
schools  of  the  district,  and  in  less  than  five  years  thereafter,  and  without 
any  petition  therefor,  illegally  adopts  McGuffey's  Revised  Readers,  to  be 
used  in  place  of  Appleton's;  and  a  private  citizen,  who  is  a  resident  and 
tax-payer  of  the  district,  and  a  patron  of  the  public^  schools  therein,  and 
who  has  a  minor  son  whom  he  wishes  to  have  study  reading  in  Apple- 
ton^s  Fifth  Reader  at  such  public  schools,  commences  an  action  against 
the  school-district,  the  school  board,  and  the  principal  of  the  schoote,  for 
an  injunction  to  restrain  them  from  using  McGuffey's  Revised  Readen 
in  the  schools:  fiddf  that  he  is  not  entitled  to  such  an  injunction. 

S. .    Under  some  circumstances  an  injunction  might  be  allowed,  at 

the  instance  of  a  private  individual,  to  restrain  the  use  of  McGuffey's 
Readers  in  a  public  school,  ^provided  McGuffey's  Readers  had  not  been 
legally  adopt^,)  so  far  as  their  use  might  interfere  with  the  plaintiff^s 
or  his  child's  use  of  some  one  of  Appleton^s  Readers  as  a  text-book  in 
such  school,  provided  Appleton*8  Readers  had  been  legally  adopted. 

8. .  But  where  the  order  of  the  school  board  adopting  readers  pro- 
vides merely  for  adopting  " Appleton's  ReadetSy"  without  further  defio- 
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ing  what  is  meant  1^  the  ase  of  the  words  ''Appleton's  Beafiders/'  itnd 
without  designating  what  edition*  or  what  kind  of  First,  Second,  Third* 
Fourth,  or  Fifth  Readers  of  Appleton's  is  intended,  and  the  plaintiff  de* 
sires  that  his  chiid  shall  use  one  of  Appleton's  Fifth  Headers  as  a  text* 
book  in  the  public  schools,  and  it  appears  that  there  are  at  least  three 
kinds  of  Appleton's  Fifth  Headers,  each  different  from  each  of  the  others 
in  important  particulars,  some  of  the  differences  being  differences  m  the 
subject-matter  of  tlie  lessons,  held,  that  even  the  injunction  mentioned 
in  syllabus  No.  2  will  not  be  granted. 
4.  Injunction :  Parties.  An  injunction  for  the  protection  of  the  interests 
of  the  entire  public  can  be  granted  only  at  the  instance  of  the  proper  public 
officer. 

Error  from  Beno  district  court. 

November  9,  1880,  B.  B.  Shadduck  filed  in  the  district  coort  of 
Beno  county  his  petition  (court  and  title  omitted)  as  follows : 

"Plaintiff  says  that  he  is  a  resident,  tax-payer,  and  patron  of  the  public 
*46S      schools  in  school-district  No.  1,  in  Reno  county,  *state  of  Kansas ;  that 

said  school-district  is  a  duly-organized  school-district  of  said  county 
and  state,  and  is  hereby  made  one  of  the  defendants  in  tins  cause;  that  the  said 
N.  T.  P.  Robertson  is  director,  A.  R.  Scheble  treasurer,  and  8.B.  Zimmerman 
clerk,  of  said  district,  and  J.  J.  McBride  principal  of  the  schools  in  said  dis- 
trict, and  are  also  made  parties  defendant;  that  during  the  month  of  May, 

1879,  the  legal  school  board  of  the  district,  pursuant  to  the  statutes  of  the 
state  of  Kansas,  adopted  a  uniform  series  of  text-books  to  be  used  in  said  dis- 
trict, including  Appleton's  Readers;  that  said  series  was  so  adopted  for  the 
term  of  five  years  from  said  month  of  May,  1879;  that  at  a  meeting  of  the 
school  board  of  said  school-district,  held  some  time  in  the  month  of  October, 

1880,  the  said  school  board,  contrary  to  law,  and  without  any  petition  being 
presented  therefor  signed  by  four-fifths  of  the  legal  voters  of  the  district,  and 
without  any  petition  whatever  therefor,  made  an  order  changing  the  series  of 
readers  in  said  district,  and  adopted  a  series  known  as  McQuffey's  Revised 
Readers;  that  plaintiff,  on  the  eighth  day  of  November,  1880,  being  desirous 
of  sending  his  minor  son,  who  is  of  the  age  of  eighteen  years,  and  entitled  to 
the  privileges  of  t}ie  schools  in  said  district,  to  the  public'  schools  of  said  dis- 
trict, furnished  to  his  said  son  a  set  of  school-books,  including  Appleton's 
Fifth  Reader,  and  sent  him  to  the  public  schools  of  said  district;  that  his  son 
was  then  informed  by  the  superintendent  of  said  schools,  the  principal  thereof, 
the  defendant  J.  J.  McBride,  that  Appleton's  Readers  were  not  the  series 
adopted  by  the  school  board  of  the  district,  but  that  he  must  procure  a  Fifth 
Reader  of  the  McQuffey  series;  that  he  refused  to  teach  his  said  son  in  read- 
ing in  Appleton's  Fifth  Reader,  which  book  had  been  furnished  by  plaintiff, 
and  which  was  the  legal  book  adopted  by  the  school  board  of  the  district;  that 
as  yet  the  said  district  has  not  fully  introduced  McGuffey's  Revised  Readers 
into  said  district,  but  is  threatening  so  to  do;  that  the  plaintiff  prefers  the  use 
of  Appleton's  Reader;  that  as  a  patron  of  the  school  he  has  not  consented  to 
the  change  of  school-books  in  said  district;  that  by  the  change  he  will  be  com- 
pelled to  purchase  a  MoGuffey's  Reader;  that  he  cannot  obtain  the  advantages 
of  instruction  in  reading  in  said  school  unless  he  purchases  a  reader  which  he 
does  not  prefer,  and  which  has  not  been  legally  adopted;  that  by  the  change 

he  will  be  compelled  to  suffer  pecuniary  loss,  and  lose  the  advantages 
*469      of  the  instruction  in  reading  in  said  school,  to  which  he  is  entitled  *aa 

a  resident  tax-payer  in  said  district,  and  a  patron  of  the  public  schools 
therein. 

"Therefore  plaintiff  prays  that  this  honorable  court  issue  a  temporary  order 
of  injunction  to  restrain  the  said  school-district  No.  1,  Reno  county,  state  <rf 
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Kansas,  N.  T.  P*  Robertson,  directaor,  S.  B.  Zimmerman,  clerk,  and  A.  R 
Scheble,  treasurer,  of  said  district,  and  J.  J.  McBride,  principal  and  teacher 
of  said  schools,  from  proceeding  further  with  the  introduction  of  McGuf- 
fey's  Revised  Readers  into  the  schools  of  said  district,  and  to  restrain  the 
said  parties  from  the  further  use  of  McGuffey's  Revised  Readers  in  the  schools 
of  said  district,  and  that  on  the  final  trial  of  this  cause  such  injunction  be 
made  perpetual ;  and  for  such  other  and  further  relief  sa  plaintiff  may  be  en- 
titled to,  and  for  costs." 

Upon  this  petition,  which  was  duly  verified  by  the  plaintiff,  and 
the  following  orders  and  affidavits,  together  with  some  other  evidence, 
the  court  below  granted  a  temporary  injunction.  The  order  of  the 
school  board  adopting  Appleton's  Readers  reads  as  follows: 

"Hutchinson,  May  5,  1879. 

"At  a  meeting  of  the  district  board  of  said  district/ held  this  fifth  day  of 
May,  1879,  the  following  series  of  books  were  adopted  for  use  in  the  schools 
of  said  district,  to  be  introduced  and  to  remain  in  use  for  five  years  from  the 
date  of  said  adoption  and  introduction,  as  provided  for  in  section  28,  art.  4, 
of  chapter  122,  entitled  *An  act  for  the  regulation  and  support  of  common 
schools,'  approved  March  12,  1879:  Appleton's  Renders;  Swinton's  Word 
Primer  and  Word-Book  Spellers;  Robinson's  Shorter  Course  in  Arithmetic; 
Swinton's  (xeographies ;  Harkness's  Latin  Grammar;  Swinton's  Condensed 
U.  S.  History;  Bryan  &  Stratton's  Book-Keeping;  Hitchcock's  Physiology; 
Philosophy,  Hooker;  Chemistry,  Hooker;  Geology,  Hooker;  Entomology, 
Hooker;  Physical  Geography,  Guyot ;  Webster's  Dictionary;  Drawing.  Kruis; 
Gray's  Botany;  Robinson's  Geometry;  Robinson's  Algebra;  Ancient  History, 
Swinton's;  Spencerian  Penmanship;  German,  Woodbury;  Riddle's  Shorter 
Course  in  Astronomy;  Potter's  Elocution." 

It  seems  to  be  admitted  that  this  order  was  regularly  and  properly 
adopted.    The  order  substituting  McGuffey's  Revised  Readers  for  Ap- 
pleton's Beaders,  .which  was  adopted  by  the  school  board  October  SO, 
1880,  reads  as  follows: 

*470  "Whereas,  it  appears  to  this  school  board  tliat  there  is  not  *a  uni- 
form series  of  readers  in  use  in  the  public  schools  in  this  district,  be 
it  resolved  by  this  board  that  we.  hereby  adopt  and  order  the  immediate  use 
of  the  McGuffey's  Revised  Eclectic  Readers  in  all  tlie  departments  of  said 
school,  on  the  proposition  of  the  publishers  of  said  books  this  day  made  to  this 
board." 

This  order  was  made  by  the  board  without  any  petition  having  been 
first  presented  to  it.  On  November  17, 1880,  the  school  board  adopted 
another  order  adopting  McGuffey's  Revised  Headers,  which  order 
reads  as  follows : 

*' Hutchinson,  Kansas,  November  17*  1880. 

"Whereas,  the  board  of  school-district  No.  1,  Reno  county,  Kansas,  adopted 
McGuffey 's  Revised  Readers  for  the  public  schools  of  said  district ;  and  whereas, 
a  question  has  been  raised  as  to  whether  or  not  the  action  of  the  board  in 
adopting  McGuffey's  Read^-s  was  legal:  now,  in  order  to  settle  disputes  as 
to  the  said  legal  question,  this  board  having  before  it  a  petition  for  the  use  of 
McGufEey's  Revised  Readers  in  the  public  schools,  which  said  petition  is 
signed  by  more  than  f our-lifths  of  the  legal  voters  of  said  school-district^  as 
proven  by  affidavits  thereto  attached,  and  ascertained  by  this  board  to  be  legnl 
in  every  respect,  does  hereby  readopt  McGuffey's  Revised  Readers  as  a  uni- 
form series  of  readers  to  be  used  in  said  public  schools,  and  in  place  of  Apple- 
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ton's  or  any  other  readers;  and  this  action  is  taken  by  virtue  of  the  authority 
vested  in  this  board  by  law,  and  by  virtue  of  said  petition  aforesaid,  presented 
to  and  acted  on  by  this  board." 

The  foregoing  order  was  made  upon  a  petition  which  the  defendants 
claim  was  snfScient.  They  claim  that  it  was  signed  by  and  contained 
the  names  of  four-fifths  of  all  the  legal  electors  of  the  district.  The 
plaintiff,  however,  claims  that  the  petition  was  not  sufficient,  and  his 
evidence  seems  to  show  that  there  were  about  950  legal  electors  in 
the  district,  and  that  only  about  600  of  them  signed  the  petition. 
The  affidavit  of  the  defendant,  N.  T.  P.  Bobertson,  which  was  read 
on  the  hearing  of  the  application  for  the  temporary  injunction,  is  as 
follows : 

''N.  T.  P.  Bobertson,  of  lawful  age,  being  duly  sworn,  says  that  he  is  di- 
rector of  school*district  No.  1,  and  also  one  of  the  defendants  herein;  that  the 
board  of  said  district  (affiant  one  of  its  members}  found  that  there  was 
*471  no  uniform  ^series  of  readers  in  the  public  scnools  of  said  district; 
that  Appleton^s  Readers  were  in  use,  but  the  same  were  not  uniform 
for  the  reason  that  several  editions  of  Appleton's  Readers,  published  in  quick 
succession,  had  been  promiscuously  thrown  on  the  market;  that  said  editions 
were  the  same  in  appearance  and  binding,  but  greatly  different  in  words,  fig- 
ures, phrases,  sentences,  lessons,  and  arrangement,  so  as  to  make  concert 
reading  nearly  impossible,  and  causing  great  confusion  and  loss  of  time  to 
teachers  and  pupils,  and  seriously  impairing  the  study  of  reading  in  said 
schools.  The  board  also  found  that  Appleton's  Readers  published  the  same 
year,  and  apparently  the  same  edition,  were  dissimilar  in  material  respects. 
Also,  the  board  was  informed  by  the  agent  <rf  Appleton  that  when  a  new  edi- 
tion was  published  the  old  edition  was  discontinued  by  Appleton,  and  the  board 
knew  that  two  editions  of  Appleton's  Readers  were  published  after  May,  1879, 
and  that  the  new  editions  of  Appleton's  Readers  were  sold  with  the  old  (when 
any  old  were  on  hand)  indiscriminately  and  confused  together,  and  that  the 
difference  could  be  detected  only  by  comparison  of  text  and  arrangement, — 
a  care  which  patrons  and  pupils  did  not  exercise,  and  in  some  instances  could 
not.  There  was  no  evidence  before  the  board  and  nothing  in  the  record  to 
show  that  any  series  of  readers  had  ever  been  adopted  by  the  board.  Under 
this  state  of  facts,  and  on  recommendation  of  the  teachers,  the  board  adopted 
a  uniform  series  of  readers  known  as  *McGuffey's  Revised,'  and,  in  order 
that  the  patrons  and  pupils  of  the  schools  be  put  to  no  expense,  stipulated  that 
the  new  books  be  exchanged  for  the  old,  which  change  can  be  effected,  book 
fbr  book,  and  has  been  effected  in  all  cases  unless  it  be  in  the  case  of  R.  B. 
Shadduck,  who  chose  not  to  exchange;  and  McGuffey's  Readers  are  now  es- 
tablished in  the  schools  and  giving  satisfaction.  Affiant  says  that  the  said 
R.  B.  Shadduck,  by  exchanging  the  old  book  for  a  new  book,  will  be  supplied 
with  the  new  reader,  McQufley's  Revised,  and,  instead  of  being  put  to  any 
expense,  he  vnll  make  the  difference  between  a  new  book  and  an  old  book. 
Affiant  also  says  McGuffey 's  Revised  is  a  better  reader  than  Appleton's.  Af- 
fiant further  says  that  at  the  time  plaintiff's  son  went  to  the  school-house,  re- 
ferred to  in  the  petition,  McGufley's  Readers  were  there,  and  he  could  have 
gotten  a  new  book  for  the  old  without  expense,  had  his  father  chosen  to  per- 
mit him  to  make  the  exchange.  Affiant  has  no  means  of  knowing 
*472  whether  Appleton's  Readers  were  *ever  adopted  to  be  used  in  said 
schools,  and  therefore  denies  that  they  ever  were.  Affiant  further 
says  that  the  Appleton  Readers  in  said  schools  are  now  all  exchanged  and 
gone,  and  the  pupils  of  said  schools  are  armed  with  McGuffey's  Revised,  and 
that,  if  the  said  last-named  readers  are  enjoined  from  further  use,  the  study 
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of  reading  in  said  schools  will  be  stopped  until  new  books  are  procured,  whldi 
will  cause  great  confusion  and  expense. '^ 

The  afSdavit  of  the  defendant,  J.  J.  McBride,  which  was  also  read 
on  the  hearing  of  the  application  for  the  temporary  injonction,  is  as 
follows : 

"I  am  principal  of  the  public  schools  of  district  27o.  1,  Beno  county*  Kan- 
sas. I  have  read  and  examined  and  studied  the  readers  known  as  Appleton^s. 
The  difference  between  the  editions  in  punctuation,  figures,  words,  phrases, 
sentences,  paragraphs,  lessons,  and  arrangement  is  great.  In  two  editions 
of  the  First  Reader  there  are  65  changes  by  omission,  omission  and  substi- 
tution, and  by  transposition  of  paragraphs;  in  two  editions  of  the  Second 
Reader  there  are  700  changes,  counting  those  in  punctuation;  and  in  two 
editions  of  the  Third  Reader  over  500  ciianges  occur.  In  the  Fourth  Reader 
are  many  changes,  and  also  in  the  Fifth  R^er.  In  support  of  my  affidavit 
in  whole  or  in  part,  I  herewith  fiurnish  a  lot  of  Appleton's  Readers  contain- 
ing changes  marked  with  red  ink.  Said  books  are  marked  'A,'  'B,'  'C,*  'D/ 
<£,'  'F,'  *G,*  'H,*  and  *C,'  said  readers  being  the  same  as  have  been  used  in 
the  public  schools.  Of  course,  I  did  not  mark  all  the  changes  which  occur, 
but  simply  a  sufficient  number  to  illustrate.  Some  of  the  books  of  the  same 
edition  are  materially  dissimilar." 

The  following  are  the  affidavits  of  the  undersigned  teachers  of  the 
schools  of  said  school-district : 

'*The  undersigned  hereto  on  their  oaths  say  that  they  are  teachers  in  the  pub- 
lic schools  of  district  No.  1,  Reno  county,  Kansas,  duly  employed  by  the  dis- 
trict board  of  said  school-district,  and  as  such  employes  they  are  engaged  in 
instructing  about  420  pupils  in  said  public  schools,  and  are  acquainted  with 
the  text-books  used  in  each  branch  of  study  in  said  schools,  and  parUcularlv 
with  the  readers  now  in  use  and  those  which  have  been  in  use.    These  affiant 

say  that  the  series  of  readers  now  in  use  is  McGuffey's  Revised,  which 
*473     is  uniform,  and  satisfactory  in  every  particular;  that,  prior  to  *the 

adoption  of  McGuffey's  Revised  Readers,  Appleton's  Readers  were 
used  in  said  schools,  and  that  the  said  readers  were  not  uniform ;  that  there 
are  three  more  editions  of  Appleton's  Readers,  at  least  two  of  which  have  been 
published  since  the  alleged  time  of  the  alleged  adoption  of  Appleton^s  series 
of  readers  in  the  said  schools;  that  these  editions  differ  one  from  the  other 
greatly,  in  words,  letters,  in  lessons  and  arrangement,  as  shown  by  the  affida- 
vit of  J.  J.  McBride,  and  the  boolis  themselves,  to  which  reference  is  hereby 
made;  that  as  fast  as  one  edition  was  published  it  was  thrown  on  the  market 
to  supplant  the  old;  that  the  said  editions  were  indistinguishable  in  appear- 
ance, and  could  not  be  distinguished  one  from  the  other  save  by  special  exam- 
ination and  comparison  of  the  text;  that  said  books  were  sold  promiscuously 
(as  to  editions)  to  dealMn,  and  by  dealers  to  pupils,  and  in  consequence  the 
pupils  of  said  schools  had  all  the  various  editions,  and,  by  reason  of  the  va- 
rious differences  hereinbefore  stated,  the  said  varied  editions  of  said  readers 
produced  in  the  said  schools  an  utter  want  of  uniformity  in  readers,  resulting 
in  confusion  to  the  teachers  and  to  the  pupils,  also  in  the  loss  of  time,  and 
the  making  it  impossible  to  teach  concert  reading  in  said  schools,  and  for  the 
pupils  to  advance  generally  In  that  branch  of  study  as  rapidly  and  thoroughly 
as  they  should  advance;  that  owing  to  the  state  of  fkcts  above  detaileil,  the 
afilants,  as  teachers,  in  duty  to  themselves  and  patrons  of  said  schools,  sought 
and  recommended  that  a  uniform  series  of  readers  be  adopted  therein.  Aili- 
ants  further  say  that  they  are  informed  and  beUeve  that  the  edition  of  Ap- 
pleton's Readers  alleged  to  have  been  adopted  and  introduced  into  said  schoc^s 
js  not  now  published,  and  has  not  been  since  the  publication  of  the  first  of 
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the  two  ftucoeeding  editions;  and  these  affiants  know  from  personal  exami- 
nation and  experience  that  the  changes  in  words,  figures,  sentences,  phrases, 
lessons,  and  arrangement  are  so  numerous  and  radical  that  the  said  later  edi- 
tions are  in  tact  distinct  and  different  books  from  the  edition  in  existence  at 
the  alleged  time  of  the  alleged  adoption  into  the  schools ;  also,  that  the  said  two 
late  editions  not  only  differ  from  the  prior  as  aforesaid,  but  that  they  are 
equally  different  from  each  other.  These  aflAants  f uither  say  that  it  would 
l)e  impossible  for  the  pupils  of  said  schools  to  get  books  of  the  edition  in  ex- 
istence at  the  alleged  time  of  the  alleged  adoption  of  Appleton's  Beaders, 

saye  at  great  expense  and  trouble,  if  they  could  do  so  at  all,  and  that 
^474      *the  parents  of  said  pupils  would  not  all  get  said  edition,  even  if  it 

were  possible,  and  they  were  required  to  do  so  by  us. 

"Lizzie  Hellowsll.       Jiessie  Hale. 
^  J.  J.  MgBride.  Lou.  CHBigMAN. 

^Ada  M.  Bell.  Fammib  Oakss." 

To  the  foregoing  a£Sdavit  was  suffixed  the  following  affidavit: 

"The  undersigned  say  that  they  were  teachers  in  the  schools  of  district  No. 
1,  last  year,  and  that  the  same  troubles  detailed  in  the  above  affidavit  then 
existed.  "  Lizznc  Hellowell. 

"Fannie  Oakes. 

"LOTT  Chrismak." 

December  3,  I88O9  the  judge  of  the  district  court  granted  a  tem- 
porary order  of  injunction  as  prayed  for  by  plaintiff.  The  defend- 
ants bring  the  ease  to  this  court. 

Whiteside  dt  Campbell  and  McKinstry  dk  Scheble,  for  plaintiffs  in 
€rror. 

Houk  d  Brown  and  F.  E.  Oillett^  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  B.  B.  Shaddnek 
against  school-district  No.  1  of  Bono  county,  Kansas,  and  the  school- 
district  board,  and  also  against  the  superintendent  and  principal  of 
the  schools  of  each  district,  to  perpetually  enjoin  them  from  using 
McGuffey's  Bevised  Beaders  in  the  public  schools  of  that  district. 
The  petition  alleges,  among  othe.r  things,  that  the  school  board  first 
adopted  ^^Appleton's  Beaders"  to  be  used  in  said  schools;  and  after- 
wards, within  less  than  five  years,  and  without  any  petition  therefor, 
illegally  attempted  to  adopt  MoGuffey 's  Bevised  Beaders  for  the  use  of 
said  schools ;  that  the  plaintiff,  who  was  '*a  resident,  tax-payer,  and 

patron  of  the  public  schools  in  said  school-district/'  furnished 
*475    his  minor  son,  who  was  then  of  school  age,  ''^with  one  of 

Appleton*s  Fifth  Beaders,  "the  legal  book  adopted  by  the 
school  board,"  and  sent  him  to  the  schools  of  ihe  district  to  be  taught 
reading  by  the  use  of  such  book;  but  that  the  superintendent  and 
principal  of  the  schools  refused  to  let  him  use  Appleton's  Fifth 
Header,  and  told  him  he  must  get  McGnffey's  Bevised  Fifth  Beader. 
The  prayer  of  the  petition  is  as  follows ; 

'*  Therefore  plaintiff  prays  that  this  honorable  court  issue  a  temporary 
order  of  injunction  to  restrain  the  said  school-di9trict  No.  1,  Reno  county, 
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state  of  Kansas,  said  N.  T.  P.  Bobertson.  director,  S.  B.  Zimmerman,  derk, 
and  A.  K..  Scheble,  treasurer,  of  said  district,  and  J,  J.  McBride,  principal 
and  teacher  of  said  schools,  from  proceeding  further  with  the  introduction  of 
said  McGufEey's  Bevised  Beaders  into  the  schools  of  said  district,  and  to 
restrain  the  said  parties  from  the  further  use  of  said  McGuffey's  Beytsed 
Beaders  in  the  schools  of  said  district,  and  that  on  the  final  trial  of  this 
cause  such  injunction  be  made  perpetual,  and  for  such  other  and  farther 
relief  as  plaintiff  may  be  entitled  to,  and  for  cosls." 

The  ootirt  below  allowed  the  temporary  injunction  as  prayed  for  in 
plaintiff's  petition.  The  sole  question  now  presented  for  our  consid* 
eratioD  is  whether  this  temporary  injunction  was  rightfully  allowed 
or  not.  That  it  is  too  broad  must  be  admitted ;  that  it  covers  too 
much  ground  cannot  be  denied.  But  is  it  right  in  any  particular,  or 
to  any  extent?  It  enjoins  the  use,  not  only  of  McGuffey's  Revised 
Beaders,  but  it  also  enjoins  the  use  of  all  of  McGuffey's  Beaders, 
whether  of  the  first,  second,  third,  fourth,  fifth,  or  other  number;  and 
it  enjoins  the  use  of  all  these  readers,  not  only  by  the  plaintiff's  boy, 
but  by  all  boys  and  girls,  too,  who  may  attend  the  public  schools  of 
that  district.  It  proscribes  the  use  of  said  readers,  not  only  in  the 
plaintiff's  son's  class,  but  also  in  all  other  classes  of  his  school,  and 
in  all  classes  of  all  the  public  schools  of  his  district.  Even  if  all  the 
parents  and  children  of  the  district,  and  all  the  school-district  offi- 
cers, and  the  teachers,  and  all  others  interested  in  the  public  schools 
of  that  district,  except  the  plaintiff,  should  desire  to  use  McGaffey's 
Bevised  Beaders,  this  injunction  prevents  them  from  doing  so.   Even 

if  some  parent  should  desire  that  his  or  her  little  girl  shoold 
*476     *study  one  of  McGuffey's  Bevised  First  Beaders  in  one  of  the 

primary  schools  of  the  district,  this  injunction  prevents  it,  and 
simply  because  the  plaintiff  desires  that  his  son  should  use  one  of  Ap- 
pleton's  Fifth  Beaders  in  some  higher  class  of  some  one  of  the  other 
schools  of  the  district.  And  this  temporary  injunction  also  proscribes 
the  use  of  McGuffey's  Bevised  Beaders,  hot  only  as  text-books,  but 
for  all  purposes.  It  does  not  allow  one  of  McGuffey's  Bevised  Bead- 
ers to  be  used  in  the  schools  in  coi^nection  with  Appleton's  for  the 
purpose  of  illustrating  the  various  views  of  authors  upon  the  same 
subject,  or"  the  various  styles  of  written  composition,' or  the  various 
modes  of  punctuating  the  same  composition,  or  the  various  rules  for 
using  capital  letters  or  italics  or  for  emphasis,  modulation,  inflection, 
or  cadence.  It  really  interdicts  the  use  of  McGuffey's  Bevised  Bead- 
ers for  all  purposes,  and  by  all  school  children,  absolutely  and  en- 
tirely. 

But  why  should  it  interdict  the  use  of  McGuffey's  Beaders  at  all? 
The  plaintiff  is  not  interested  in  excluding  McGuffey's  Beaders,  but 
only  in  having  Appleton's  Fifth  Beader  used  as  a  text-book  in  the 
class  in  which  his  son  may  be  placed.  And  yet  this  temporary  in- 
junction has  nothing  to  say  concerning  Appleton's  Beaders,  and  all 
to  say  about  McGuffey's  Bevised  Beaders.  Now  the  exclusion  of 
McGuffey's  Bevised  Beaders  does  not  bring  Appleton's  Beaders  into 
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the  Bohobls.  The  exolusion  of  all  of  MoGuffey's  Beaders,  reTised  oi 
otherwise,  does  not  do  so.  Indeed,  the  exolusion  of  all  readers,  Mc« 
Guifey's  and  others,  woald  not  necessarily  introduce  Appleton's.  And 
yet  as  to  Appleton's  Readers  this  temporary  injunction  is  silent. 
The  plaintiff's  true  remedy  is  by  mandamus  to  eompel  the  sahool 
board  and  the  teachers  to  allow  the  plaintifl^s  son  to  use  Appleton's 
Fifth  Header  as  a  toxt-book.  But,  under  the  facts  of  this  particular 
case,  he  might  find  it  difficult  to  maintain  eren  this  remedy.  In  this 
state  the  school  board,  in  adopting  text-books,  has  authority  to  adopt 
only  *'a  uniform  series  of  text'books.''  (Laws  1879,  p.  279;  Gomp. 

Laws  1 879,  p.  83 1 ,  §  28 ;)  and  in  this  particular  case  it  does  not 
*477    appear  thatthe  board  adopted  "a  uniform  series  of  text-^books," 

when  it  adopted  '* Appleton's  Headers.  *"  The  board  adopted 
these  readers  without  further  defining  or  designating  what  was  meant 
by  the  use  of  the  words,  "Appleton's  Readers." 

Now,  it  appears,  from  the  evidence  introduced  on  the  hearing  of 
the  application  for  the  temporary  injunction,  that  there  was  no  ''uni- 
form series"  of  "Appleton's  Readers,"  of  any  particular  number  or 
in  the  aggregate.  For  instance,  three  of  Appleton's  Fifth  Readers 
were  introduced  in  evidence,  and  are  now  before  as,  one  dated  in 
1878,  and  the  other  two  in  1879,  and  each  is  different  from  each  of 
the  others ;  not  wholly  different,  but  different  in  important  particu- 
lars. Indeed,  all  the  three  look  alike,  and  the  differences  can  be  as- 
certained only  by  a  careful  examination.  Some  of  these  differences, 
however,  are  very  important ;  such  as  differences  in  the  subject-mat- 
ter of  the  lessons.  The  evidence  below  also  tends  to  show  that  still 
later  editions  of  these  books,  with  still  other  differences,  have  been 
published.  Now,  as  the  board  can  adopt  only  "a  uniform  series  of 
text-books,"  which  of  these  various  editions  did  it  adopt,  or  did  it  le- 
gally adopt  any?  If  we  were  to  compel  the  board  and  teachers  by 
mandamus  to  use  any  one  of  these  three  Fifth  Readers  which  are  now 
before  us,  which  one  of  them  should  we  compel  them  to  use?  With 
these  doubts  and  difficulties,  is  not  the  order  of  the  board  adopting 
"Appleton's  Readers"  void  for  uncertainty?  The  plaintiff  says  that 
the  Fifth  Reader  which  his  son  took  to  school  was  "the  legal  book 
adopted  by  the  school  board."  Now,  how  does  he  know  this?  and 
how  are  we  to  know  it?  Of  which  edition  was  it?  We  have  the  or- 
der of  the  board  adopting  "Appleton's  Readers"  before  us,  and  the 
order  merely  uses  the  words  "Appleton's  Readers."  It  does  not  des- 
ignate which  Fifth  Reader  is  intended,  and  therefore  no  one  can  tell 
whether  the  plaintiff's  son's  Fifth  Reader  was  "the  legal  book  adopted 
by  tlie  school  board"  or  not.  But  the  plaintiff  is  not  asking  for  a 
writ  of  mandamus  to  eompel  the  board  and  teaohers  to  permit  his  son 
to  use  Appleton's  Fifth  Reader,  or  to  use  any  of  Appleton's  Readers; 

nor  is  he  even  asking  for  an  injunction  to  restrain  them  from 
*478    ^interfering  with  his  son's  use  of  any  of  Appleton's  Readers; 

nor  is  he  asking  for  any  judgment  ox  order  conoeming  or  per* 
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taining  to  Appleton's  Headers.  He  is  simply  asking  for  an  order  to 
restrain  the  use  of  MoGaffey's  Revised  Beaders. 

Now,  an  injunction  might,  under  some  oiroumstances,  be  allowed, 
at  the  instance  of  a  private  individual,  to  restrain  the  use  of  McGaf- 
fey's  Beaders,  (provided  they  had  not  been  legally  adopted,)  so  far 
as  their  use  might  interfere  with  the  plaintiflf's  or  his  child's  use  of 
some  one  of  Appleton's  Readers  as  a  tezt*book,  (provided  Appleton*8 
Beaders  had  been  legally  adopted.)  But  this  is  not  the  kind  of  in- 
junction that  was  asked  for  or  allowed  in  this  case;  and  whether  even 
this  kind  of  an  injunction  could  or  should  be  allowed  under  the  facts  of 
this  case  is  at  least  doubtful.  Unless  we  can  say  that  it  was  clearly 
shown  that  the  school  board  had  previously  and  legally  adopted  the 
very  kind  of  Fifth  Beader  which  the  plaintiff's  son  took  to  school,  we 
cannot  say  that  even  this  kind  of  injunction  should,  under  any  cir- 
cumstances, be  allowed.  A  elear  right  must  be  shown  before  an  in- 
junction can  be  granted;  and  even  then,  if  the  plaintiff  is  a  private 
individual,  as  in  this  case,  the  injunction  can  be  granted  only  to  the 
extent  of  protecting  his  special  and  individual  interests.  If  a  gen- 
eral injunction  is  desired  for  the  protection  of  the  interests  of  the  en- 
tire public,  it  cab  be  granted  only  at  the  instance  of  the  proper  pub- 
lic officer. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  the  views  herein 
expressed. 

(All  the  justices  concurring.) 


*479  ^Sbbena  J.  Jenkins  v.  Richard  J.  Lbvis. 


January  Term,  1881. 

I.  Evidence:  Conversation.  In  an  action  on  a  note  and  mortgage,  the 
defendant,  Mrs.  J.,  put  in  issue  their  execution.  On  the  trial,  it  was 
shown  by  the  plaintiff  tliat  the  defendant  executed  the  note  and  mort- 
gage in  a  certain  law-office.  The  defendant  afterwards  sliowed  that  sbe 
left  the  said  law-offlce,  and  went  to  the  house  of  Mrs.  M.,  and  there  bad 
a  conversation  with  Mrs.  M.  concerning  the  matter.  Hddf  that  such 
conversation  is  not  competent  evidence  in  the  case,  when  offered  by  the 
defendant. 

9.  Witnesses:  Husbandl,  When  not  Oompetont  Witness  for  Wife.  Where 
an  action  was  commenced  on  a  note  and  mortgage  against  J.  and  wife, 
and  it  is  alleged  that  the  note  and  mortgage  were  each  executed  by  each 
of  the  defendants,  and  apparently  they  were  so  executed,  and  afterwards 
Judgment  is  rendered  against  J.,  and  afterwards  a  trial  is  had  between 
.the  plaintiff  and  Mrs.  J.,  upon  the  plaintiff's  petition,  Mrs.  J.'ssepante 
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answer,  (which  put  in  issue  the  execution  by  her  of  the  note  and  mort- 
gage,) and  the  plaintiff's  reply,  held,  that  J.  is  not  a  competent  witness 
to  testify  on  behalf  of  his  wife  that  she  did  not  execute  the  note. 

a.  Usury:  Defense.  Where  it  is  shown  that  J.  owed  to  £.  the  sum  of 
$1,400,  a  portion  of  which  sum  was  for  usurious  interest,  and  J.  exe- 
cuted to  L.  a  note  and  moilgage  for  that  amount,  and  L.  paid  to  A. 
$1,400  for  such  note  and  mortgage,  and  A.  paid  the  amount  to  E.,  with 
the  consent  of  J.,  in  satisfaction  and  payment  of  the  debt  from  J.  to  £., 
and  A.  at  the  same  time  was  acting  as  agent  for  both  L.  and  E.^  /^d, 
that  the  fact  that  a  portion  of  the  sum  due  from  J.  to  E.  was  for  usuri- 
ous interest  is  no  defense  or  palatial  defense  to  the  note  and  mortgage  ex- 
ecuted by  J.  to  L. 

Error  from  Butler  district  court. 

The  case  is  stated  in  the  opinion. 

Buck  dk  Kellogg  and  A.  L.  L.  Hamilton^  for  plaintifiF  in  error. 

A.  L.  Redden^  for  defendant  in  error. 

Valentd^b,  J.  This  was  an  action  on  a  note  and  a  mortgage, 
*480     brought  by  Biohard  J.  Levis  against  Serena  J.  Jenkins  *and 

Edward  Jenkins.  The  note  and  mortgage  appeared  upon  their 
faces  to  have  been  executed  by  both  of  the  defendants,  and  the  plain* 
tiff's  petition  alleged  that  they  were  in  fact  so  executed.  A  trial  was 
had,  and  judgment  was  rendered  on  March  13,  1879,  in  favor  of  the 
plaintiff,  and  against  both  of  defendants,  for  the  .amount  of  the  note 
and  mortgage,  with  interest,  attorney's  fees,  aiid  costs.  The  defend- 
ant Serena  J.  Jenkins  then  brought  the  case  to  the  supreme  court  on 
petition  in  error,  where  the  judgment  of  the  trial  court  was  reversed 
as  to  her,  and  the  cause  remanded  for  a  new  trial,  upon  the  sole 
ground  that  the  court  below  erred  in  refusing  to  charge  the  jury  in 
writing.  Jenkins  v.  Levis,  23  Kan.  *255.  The  judgment  in  favor 
of  Levis  and  against  Edward  Jenkins  has  never  been  disturbed.  When 
the  case  was  returned  to  the  district  court,  Serena  J.  Jenkins  filed  an 
amended  answer,  to  which  the  plaintiff  replied,  and  the  case  was 
again  tried  before  the  court  and  a  jury  upon  the  petition  of  the  plain* 
tiff,  the  amended  answer  of  the  defendant  Serena  J.  Jenkins,  and  the 
reply  of  the  plaintiff.  The  trial  was  had  solely  between  the  plaintiff 
Levis  and  the  defendant  Serena  J.  Jenkins.  The  amended  answer 
of  the  defendant  put  in  issue  the  execution  by  Serena  J.  Jenkins  of  both 
the  note  and  the  mortgage,  and  also  set  up  the  plea  of  usury.  These 
were  the  only  questions  of  fact  to  be  tried  in  the  case.  The  plain- 
tiff proved  that  the  defendant  Serena  J.  Jenkins  executed  the  note 
and  mortgage,  and  acknowledged  the  execution  of  the  mortgage,  in  the 
law-office  of  A.  L.  Bedden,  at  Eldorado,  Kansas.  The  defendant  Se- 
rena J.  Jenkins  was  afterwards  introduced  as  a  witness  on  her  own 
behalf,  and  she  testified  that  she  was  at  the  law-office  of  A.  L.  Bed- 
den at  the  time  that  it  is  claimed  that  the  note  and  mortgage  were 
executed;  but  she  further  testified  that  she  did  not  execute  the  same^ 
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She  testified  that  she  left  Bedden's  ofSce  and  TT^ent  to  the  house  of  Mrs. 
Mickel,  and  that  she  there  told  Mrs.  Mickel  what  she  had  done  and 
what  she  had  not  done  at  Bedden's  office,  and  that  she  did  not  return 
to  Bedden's  office.  She  then  offered  to  prove  what  she  had 
*481  told  Mrs.  Mickel,  bat  the  plaintiff  ob*jected,  and  the  court  be- 
low refused  to  permit  the  evidence  to  be  introduced.  This  is 
the  first  ruling  of  the  court  below  assigned  for  error  in  this  court. 
She  claims  that  this  conversation  was  a  part  of  the  transactions  had 
in  Bedden's  office,  and  therefore  a  part  of  the  res  gestct.  Evidently, 
however,  this  conversation  was  no  part  of  the  tea  gestae.  State  v. 
Montgomery,  8  Kan.  *351,  *360,  *361 ;  Swenson  v.  Aultman,  14  Ean. 
*276,  *276;  State  v.  Pomeroy,  ante,  *349.  The  court  below  did  not 
err  in  refusing  to  permit  such  evidence  to  be  introduced. 

The  defendant,  Serena  J.  Jenkins,  then  introduced  her  husband, 
Edward  Jenkins,  as  a  witness  to  testify  in  her  behalf.  He  testified 
that  Mrs.  Jenkins  did  not  execute  or  acknowledge  the  mortga^ ;  and 
that  he  signed  her  name  to  the  mortgage  without  her  knowledge  or 
consent.  Mrs.  Jenkins  then  offered  to  prove,  by  her  husband,  that 
she  did  not  execute  the  note,  bat  that  he  signed  her  name  to  it,  also, 
without  her  knowledge  or  consent.  The  plaintiff  objected  to  this  ev- 
idence upon  the  ground  that  her  husband  was  not  a  competent  wit- 
ness to  testify  to  such  a  thing;  and  the  court  below  sustained  the  ob- 
jection. This  is  the  second  ruling  of  the  court  below  assigned  for 
error.  This  is  a  much  more  difficult  question  than  the  other.  The 
statute  provides  that  a  husband  and  wife  may  testify  for  or  against 
each  other  '*  when  they  are  joint  parties,  and  have  a  joint  interest  in 
the  action."  Civil  Code,  §  323,  subd.  8.  The  question  then  arises, 
were  Mrs.  Jenkins  and  her  husband  ''joint  parties"  to  the  action, 
and  had  they  a  ^  joint  interest "  therein  ?  While  the  question  is 
somewhat  difficult,  yet  we  hardly  think  that  it  can  be  answered  in 
the  affirmative,  but  we  are  inclined  to  think  that  it  must  be  answered 
in  the  negative.  It  is  true  that  they  were  at  one  time  joint  parties 
to  the  action,  but  the  action  as  against  the  husband  had  previously 
been  terminated  by  a  judgment  rendered  against  him,  and  this  judg- 
ment terminated  the  joint  interest  of  Jenkins  and  wife,  as  joint  par- 
ties to  the  action.  The  judgment  to  be  rendered  against  the 
*482  wife  on  the  note  could  not  be  enforced  ^against  the  husband, 
but  could  be  enforced  only  as  against  her.  At  the  time  of  the 
trial  when  this  evidence  was  offered  to  be  introduced,  the  action  then 
stood  with  regard  to  the  introduction  of  this  evidence  just  the  same 
as  though  the  action  had  been  commenced  against  Mrs.  Jenkins  alone, 
upon  the  note  alone,  and  in  such  a  case  it  would  hardly  seem  that 
the  husband  would  be  a  competent  witness  for  his  wife.  We  think 
that  the  court  below  did  not  err  in  excluding  this  evidence.  But, 
even  if  the  court  had  permitted  the  evidence  to  be  introduced,  it  would 
have  made  no  difference  with  the  verdict.  As  before  stated,  Jenkins 
testified  that  Mrs.  Jenkins  did  not  execute  or  acknowledge  the  mort- 
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gage,  but  that  he  signed  her  name  to  it,  without  her  knowledge  or 
consent ;  but  the  jury  did  not  believe  him.  They  found  ezpreBsly 
that  she  did  execute  and  acknowledge  the  mortgage ;  and  therefore  if 
the  court  below  had  permitted  Jenkins  to  testify  that  his  wife  did  not 
execute  the  note,  but  that  he  signed  her  name  to  it,  the  jury  would 
evidently  have  given  no  more  credit  to  this  testimony  than  they  did 
to  the  other  testimony  of  Jenkins.  •  They  evidently  would  have  found, 
notwithstanding  such  evidence,  that  Mrs.  Jenkins  did  execute  the 
note. 

It  appears  from  the  evidence  that  some  years  ago  A.  W.  EUet 
loaned  money  belonging  to  his  brother,  Dr.  EUet,  to  Edward  Jenkins. 
For  the  purposes  of  this  case,  we  shall  assume  that  usurious  inter- 
est was  charged;  for,  although  there  was  no  evidence  showing  this 
fact,  yet  Mrs.  Jenkins  offered  to  prove  that  such  was  the  fact.  The 
court  below  exqluded  the  evidence ;  and  this  is  the  third  ruling  of  the 
court  below  assigned  for  error.  It  appears  from  the  evidence  that  on 
December  11,  1874,  the  time  when  the  note  and  mortgage  were  exe- 
cuted in  Bedden's  office,  the  amount  due  from  Edward  Jenkins  to 
Dr.  EUet  amounted  to  something  over  $1,400.  It  was  agreed,  how- 
ever, between  the  parties — ^A.  W.  EUet,  as  agent  for  Dr.  EUet,  and 
Edward  Jenkins  and  Serena  J.  Jenkins — that  the  amount  due  to  Dr. 
Ellet  should  be  considered  as  just  $1,400,  and  that  a  note  and  mort- 
gage should  be  given  to  the  plaintiff,  Bicbard  J.  Levis,  for  just 
*48S  that  *amount,  in  payment  of  the  debt  to  Dr.  Ellet;  and  this 
was  done.  A.  W.  EUet  acted  as  the  agent  both  for  Dr.  Ellet 
and  for  the  plaintiff,  Levis.  Levis  himself  was  not  present,  and  per- 
sonally did  not  know  anything  concerning  the  transactions.  But  for 
the  purposes  of  the  case  we  shall  assume  that  he  had  full  knowledge 
of  all  the  transactions;  that  is,  we  shaU  assume  that  usurious  inter- 
est was  charged  by  Dr.  Ellet,  and  that  it  constituted  a  portion  of  the 
$1,400  due  from  Jenkins  to  him,  and  that  Levis  was  fuUy  aware  of 
this  fact.  Still,  under  the  circumstances,  we  think  that  the  fact  that 
usurious  interest  was  included  in  said  $1,400  due  to  Dr.  EUet  is  en- 
tirely immaterial  in  this  case.  The  evidence  shows  that  the  plaintiff 
furnished  precisely  $1,400  for  the  note  and  mortgage  executed  to 
him;  that  it  was  paid  to  A.  W.  Ellet;  and  that  A.  W.  Ellet  paid  it 
to  Dr.  EUet,  with  the  consent  and  for  the  benefit  of  Edward  Jenkins, 
and  in  satisfaction  of  the  debt  due  from  him  to  Dr.  Ellet.  Levis  did 
not  charge  any  usurious  interest  on  the  note  and  mortgage  executed 
to  him,  nor  did  he  get  the  benefit  of  any  usurious  interest,  and  the 
fact  that  Jenkins  paid  Dr.  Ellet  usurious  interest  cannot  affect  his 
rights.  It  made  no  difference  to  him  what  Jenkins  did  with  the 
money.  If  Jenkins  had  even  given  it  away,  with  the  full  knowledge 
and  consent  of  Levis,  stiU  Levis  could  recover. 

The  defendant  also  claims  that  the  court  below  erred  in  refusing 
to  give  to  the  jury  a  certain  instruction  asked  for  by  her.  There  was 
no  evidetice,  however,  upon  which  to  base  the  instruction)  and  there- 
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fore  we  think  the  coart  below  ruled  correctly  in  refasing  to  give  the 
inetruction. 

We  perceive  no  error  in  the  rulings  of  the  court  belowi  and  there- 
fore its  judgment  will  be  affirmed. 

(All  the  juBtices  concurring.) 


*484  *Thomab  Whitb  v.  John  Tbeoh. 

January  Term,  1881. 

1.  Judgment,  Transcript  of  Foreign:  Authentication.    Where  an  ac- 

tion is  brought  on  a  foreign  judgment,  and  a  transcript  of  the  judgment 
is  attached  to  the  petition,  and  made  a  part  thereof,  it  is  not  necessai7 
tbat  such  transcript  sliould  be  authenticated  as  prescribed  by  tbeact  of 
congress,  or  by  the  laws  of  the  state  of  Kansas. 

2,  Pleading :  Demurrer :  Leave  to  Answer.     Where  the  petition  of  the 

plaintiff  is  obviously  sufficient,  but,  notwithstanding  the  same,  the  de- 
fendant demurs  thereto,  on  the  ground  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  thus  furnishing  some  evidence 
that  he  demurs  merely  for  delay,  and  no  showing  or  statement  is  at  any 
time  made  that  he  did  not  demur  for  delay,  and  after  the  demurrer  is  over- 
ruled the  defendant  files  a  motion  and  affidavit  for  leave  to  answer,  but 
does  not  show  tliat  he  has  any  meritorious  defense,  although  the  affidavit 
is  intended  for  that  purpose,  and  the  court  below  overrules  the  motion, 
held,  not  error. 

Error  from  Butler  district  court. 
The  case  is  stated  in  the  opinion. 
Cyrus  A,  Leland,  for  plaintiff  in  error. 
A,  L.  Redden,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of 
Butler  county,  Kansas,  by  John  Treon  against  Thomas  White,  on  a 
judgment  rendered  by  the  court  of  common  pleas  of  Montgomery 
county,  Ohio.  The  defendant  demurred  to  the  plaintiff's  petition,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  below  overruled  the  demurrer,  and  the  defendant 
excepted.  The  defendant  then  moved  the  court  for  leave  to  answer; 
but  he  did  not  state  in  his  motion  what  his  defense  was,  nor 
*485  even  that  he  had  any  defense.  He  also  filed  an  affidavit  with 
his  motion.  The  court  below  overruled  the  motion,  and  then 
rendered  judgment  in  favor  of  the  plaintiff  and  against  the  defendant 
for  the  amount  of  the  judgment  upon  which  the  action  was  brought. 
The  defendant  now  brings  the  ciftse  to  this  court,  and  asks  for  a  re- 
versal of  the  judgment  of  the  court  below. 

The  petition  in  the  court  below  is  so  obviously  sufiScient  that  it  is 
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scarcely  necessary  to  say  anythiDg  with  regard  thereto.  The  prin- 
<3ipal  objection  urged  against  it  is  that  the  transcript  of  the  judgment, 
attached  thereto  and  made  a  part  thereof,  was  not  authenticated  as 
prescribed  by  the  act  of  congress  or  by  the  laws  of  this  state.  Now, 
as  an  exhibit,  it  was  not  necessary  that  the  copy  of  the  judgment 
should  be  authenticated  at  all.  The  allegations  of  the  petition  an- 
swered the  purpose,  for  the  time  being,  of  a  due  authentication  of  the 
judgment.  If  the  judgment  had  been  denied  by  a  pleading  verified 
by  an  affidavit,  and  if  it  had  become  necessary  to  prove  the  judgment, 
then  it  would  have  been  necessary  that  the  transcript  of  the  judgment 
offered  in  evidence  should  be  properly  authenticated. 

We  do  not  think  that  the  court  below  erred  in  refusing  to  permit 
the  defendant  to  file  an  answer  to  the  plaintiff's  petition.  The  plain- 
tiff demurred  to  the  petition,  when  he  should  have  answered.  The 
petition  was  so  obviously  sufficient  that  the  filing  of  the  demurrer  fur- 
nished some  evidence  that  it  was  filed  merely  for  delay,  and  the  de- 
fendant made  no  showing  that  the  demurrer  was  not  filed  for  delay; 
he  did  not  even  state,  in  either  his  motion  or  affidavit,  that  it  was 
not  filed  for  delay;  and  the  form  of  the  motion  and  affidavit  would 
also  seem  to  indicate  that  the  defendant  desired  delay  more  than  he 
did  to  try  the  case  upon  its  merits.  For  instance,  in  one  portion  of 
bis  affidavit  he  says  "no  such  record,"  while  in  another  portion  of 
the  affidavit  he  substantially  admits  that  a  judgment  such  as  the 
plaintiff  sued  on  had  been  rendered  against  him.  The  facts  of  the 
case  seem  to  be  about  as  follows:     Formerly,  the  defendant,  Thomas 

White,  and  Lewis  Mease  and  the  plaintiff,  John  Treon,  were 
*486    *partners  operating  a  mill.     The  partners  had  a  difficulty,  and 

Lewis  Mease  and  John  Treon  commenced  an  action  in  the 
court  of  common  pleas  of  Montgomery  county,  Ohio,  against  Thomas 
White,  for  a  settlement  and  an  accounting.  Two  receivers  were  ap- 
pointed in  the  action  to  take  charge  of  the  partnership  property,  and 
a  master  commissioner  was  appointed  to  take  the  testimony  in  the 
case.  The  evidence  was  taken  by  the  master  commissioner,  and  re- 
ported to  the  court,  and  judgment  was  rendered  thereon  in  favor  of 
each  of  the  plaintiffs,  and  against  the  defendant,  for  $10,486.60. 
This  judgment  was  rendered  on  August  6, 1877.  In  the  mean  time, 
and  afterwards,  the  receivers  disposed  of  the  property,  made  their  re- 
turn to  the  court,  and  were  finally  discharged  on  June  5, 1879.  This 
present  action  was  commenced  in  the  district  court  of  Butler  county, 
in  December,  1879.  Said  demurrer  was  overruled  on  March  2, 1880, 
and  the  plaintiff  filed  his  motion  and  affidavit  for  leave  to  answer  on 
March  3, 1880,  and  up  to  that  time  he  had  taken  no  steps  to  reverse, 
vacate,  or  modify  the  judgment  rendered  by  the  common  pleas  court 
of  Montgomery  county,  Ohio,  nor  to  vacate,  modify,  set  aside,  or  re- 
verse any  of  the  proceedings  in  the  action  in  which  that  judgment 
was  rendered.  The  defendant  does  not  show,  by  his  affidavit  or  other- 
wise, that  he  has  any  defense  to  that  judgment.     He  states  that  it 
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was  obtained  ibrotigh  fraud,  bat  he  Btates  no  facts  showing  that  it 
was  obtained  through  fraad.  His  principal  ground  for  complaint, 
stated  in  plain  words,  seems  to  be  that  Mease  and  Treon  attended  to 
their  own  side  of  the  case,  and  did  not  take  care  of  his  side  of  the 
case,  and  that  they  introduced  their  own  oTidence  only,  and  did  not 
introduce  evidence  on  his  side.  He  was  personally  absent  on  account 
of  sickness  at  the  time  the  evidence  was  taken,  and  at  the  time  the 
judgment  was  rendered.  His  principal  complaint,  where  he  attempts 
to  state  facts,  is  that  he  "verily  believes"  that  Mease  and  Treon  did 
not  introduce  in  evidence  before  the  master  commissioner  a  certain 
"blotter"  or  "blotters,"  containing  the  credit  accounts  of  himself  with 

the  firm  during  the  continuance  of  their  partnership ;  but  he 
*487    does  not  *state  what  this  blotter  or  blotters  would  prove,  nor 

does  he  show  that  it  would  have  made  the  slightest  difference 
if  it  or  they  had  been  introduced  in  evidence,  nor  does  he  really  show 
that  they  were  not  introduced  in  evidence;  it  was  only  a  matter  of  be- 
lief with  him.  He  states  that  he  was  unable,  from  sickness,  to  at- 
tend before  the  master  commissioner  while  the  evidence  was  being 
taken,  or  to  attend  at  the  court  when  the  judgment  was  rendered. 
Evidently,  however,  he  had  an  attorney  present,  for  it  appears  that, 
when  the  judgment  was  rendered,  his  attorney  excepted  to  the  judg- 
ment. He  also  complains  that  the  mill  was  sold  to  Mease  and  Treon 
for  (10,000,  when  it  was  worth  from  $25,000  to  $30,000,  If  this 
were  really  true,  be  should  have  appeared  before  the  court  of  common 
pleas  of  Montgomery  county,  Ohio,  and  resisted  the  confirmation  of 
the  sale.  It  does  not  appear,  however,  either  that  he  did  or  that  he 
did  not,  but  probably  he  did  not.  This  sale  was  evidently  made  long 
before  the  judgment  was  rendered.  The  defendant  White  makes  no 
pretense  that  the  sale  was  not  regular  in  all  respects,  or  at  least  so 
far  as  the  receivers  were  concerned,  and  no  fraud  is  shown.  Evi- 
dently the  defendant  had  no  defense  to  said  judgment,  and  therefore 
for  another  reason  the  court  ruled  correctly  in  refusing  to  permit  the 
defendant  to  file  his  answer.  Section  188  of  the  Civil  Code  reads  as 
follows : 

"Upon  a  demurrer  being  overruled,  the  party  who  demurred  may  answer 
or  reply  if  the  court  be  satisfied  that  he  has  a  meritorious  claim  or  defense, 
and  did  not  demur  for  delay." 

Now,  here  the  defendant  has  no  meritorioas  claim  or  defense,  md 
he  certainly  did  not  satisfy  the  court  below  that  he  did  not  demur  for 
delay.    The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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*488      *JosBPH  DuNLAP  V.  Andbbw  MoFabIiAND*  Adm'r,  eto* 

January  Term,  1881. 

1.  Attaobment!  Foreign  Administrator.  A  foreign  administrator  with 
the  will  annexed  may  sue  out  an  order  of  attachment  in  the  state  of 
Kansas. 

S. :  Order  Valid.  Where  a  cause  of  action  is  founded  upon  a  prom- 
issory note,  executed  by  the  defendant  and  another,  and  the  note  is  Joint 
and  several,  in  form  as  well  as  in  law,  and  an  order  of  attachment  is  issued 
in  the  case,  but  the  atfldavit  for  the  order  of  attachment  does  not  show 
that  the  note  was  executed  by  any  person  except  the  defendant,  heldf  that 
this  does  not  invalidate  the  order  of  attachment. 

8. :  Several  Grounds.    Where  two  grounds  for  an  order  of  attach-* 

ment  are  stated  in  the  affidavit  for  the  attachment,  and  one  of  the  grounds 
is  sworn  to  positively,  and  that  ground  is  sustained,  it  is  immaterial 
whether  the  other  ground  is  sworn  to  positively  or  not. 

4.  Action:  Commencement:  Attachment.  Where  an  action  is  commenced 
by  the  filing  of  a  petition,  apnecip^,  and  an  affidavit  for  an  order  of  at- 
tachment, and  a  summons  and  an  Older  of  attachment  are  issued  on  the 
same  day,  and  the  order  of  attachment  is  served  by  levying  upon  certain 
real  estate,  and  the  defendant  is  not  found,  and  afterwards  the  summons 
and  order  of  attachment  are  returned,  and  the  plaintiff  then  proceeds  to 
obtain  service  of  the  summons  by  publication,  and  the  first  publication  of 
the  summons  is  made  three  days  after  the  action  was  commenced,  Tield^ 
that  for  the  purpose  of  the  attachment  the  action  is  to  be  deemed  to  have 
been  commenced  at  the  time  of  the  filing  of  the  petition,  the  prceetpet  and 
the  affidavit  for  the  order  of  attachment,  and  that  the  order  of  attachment 
will  not  be  held  to  be  invalid  because  issued  before  any  action  was  com- 
menced. 

5*  Service:  Betom.  Where  a  summons  and  an  order  of  attachment  are 
returned  one  day  before  the  return-day,  heldf  that  such  return  does  not 
invalidate  the  service. 

6.  Sherifif :  Deputy.    Wheie  a  deputy-sheriff  serves  an  order  of  attachment* 

he  may  administer  the  oath  to  the  appraisers  of  the  property  attached. 

7.  Attachment:  Service:  Presumption.    Where  a  sheriff  serves  an  order 

of  attachment  by  levying  the  same  upon  real  estate,  and  then  returns  the 
same,  and  the  return  does  not  show  whether  the  sheriff  left  with  the  occu- 
pant of  the  premises,  or,  if  there  was  no  occupant,  then  in  some  con- 
spicuous place  on  the  premises,  a  copy  of  the  order  of  attachment,  and 
afterwards  a  motion  is  made  by  the  defendant  to  set  aside  the  service 
^489      of  the  order  of  attachment,  but  this  failure  of  *the  return  to  specific- 
ally show  what  was  done  in  this  particular  is  not  specifically  pointed 
out  in  the  motion,  Tield,  under  such  circumstances,  it  will  be  presumed 
that  the  sheriff  did  his  duty. 

8.  Supreme  Court:  Becord:  Evidence.    Evidence,  including  depositions, 

introduced  on  the  trial  in  the  trial  court,  can  be  preserved  for  the  supreme 
court  only  by  a  case  made  for  the  supreme  court,  or  faj  a  bill  of  excep- 
tions. 

Error  from  Nemaha  district  court. 
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The  ease  is  stated  in  the  opinion. 
Joseph  Sharpe,  for  plaintiff  in  error. 
Simon  Conwell^  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  on  a  promissory  note,  broaght 
by  Andrew  McFarland,  administrator  with  the  will  annexed  of  the 
estate  of  Joseph  D.  Bmith,  deceased,  against  Joseph  Dnnlap.  The 
action  was  commenced  on  April  16,  1878,  by  filing  a  petition,  a  pra- 
cipe,  and  an  aCBdavit  for  an  attachment;  and  a  summons  and  an  or- 
der of  attachment  were  issued  on  the  same  day.  The  summons  and 
the  order  of  attachment  were  made  returnable  on  April  IS,  1878. 
On  April  16th  the  sheriff  attached  certain  real  estate  belonging  to  the 
defendant,  and  on  April  17th  returned  both  the  summons  and  the  order 
of  attachment.  The  defendant  was  a  non-resident  of  the  state,  and  the 
summons  was  not,  and  could  not  be,  served  upon  him.     On  April  17, 

1878,  the  plaintiff  filed  an  afiSdavit  for  service  by  publication,  and 
the  first  publication  of  the  summons  was  made  on  April  19,  1878. 
Afterwards  thedefendiint  moved  to  set  aside  the  order  of  attachment, 
and  the  service  thereof;  but  the  court  below  overruled  the  motion. 
The  defendant  then  appeared  and  answered,  setting  up  several 
defenses.  Afterwards  a  trial  was  had,  and  judgment  was  ren- 
dered in  favor  of  the  plaintiff,  and  against  the  defendant  for 

*490  *the  amount  of  the  promissory  note;  and  of  this  judgment 
the  defendant  now  complains. 

The  defendant  (plaintiff  in  error)  urged  many  objections  to  the  pro- 
ceedings of  the  court  below. 

1.  He  claims  that  a  foreign  administrator  with  the  will  annexed 
cannot,  under  any  circumstances,  sue  out  an  order  of  attachment  in 
the  state  of  Kansas.  In  this  we  think  he  is  mistaken,  and  that  the 
court  below  was  correct.  Gady  v.  Bard,  21  Kan.  *667;  Ravenseraft 
V.  Pratt,  22  Ean.  *25;  Denny  v.  Faulkner,  22  Kan.  *96;  Comp.  LawF 

1879,  p.  436,  §  203. 

3.  He  further  claims  that  the  affidavit  for  the  order  of  attachment 
was  insufficient — First,  because  it  did  not  show  that  another  person, 
as  well  as  Joseph  Dunlap,  executed  the  promissory  note  sued  on; 
and,  second,  because  the  matters  and  things  set  forth  in  the  affidavit 
were  not  sworn  to  positively,  but  only  upon  the  belief  of  the  affiant. 
We  think,  however,  that  the  affidavit  was  sufficient.  The  note  was  a 
joint  and  several  note,  in  form  as  well  as  in  law,  and  the  other  maker 
of  the  note  was  not  made  a  party  to  this  action;  but  the  petition 
showed  who  the  other  maker  of  the  note  was.  And  everything  that 
the  law  requires  to  be  sworn  to  positively  was  sworn  to  positively,  ex- 
cept that  the  defendant  was  about  to  dispose  of  his  property  with  the 
intent  to  defraud  his  creditors.  But  this  ground  for  the  attachment 
was  immaterial,  so  far  as  this  case  is  concerned,  for  the  affiant  stated 
in  his  affidavit,  as  another  ground  for  the  attachment,  that  the  de- 
fendant was  a  non-resident  of  the  state  of  Kansas;  and  this  was 
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sworn  to  positively.  We  think  the  aflSdavit  was  sufficient.  Bat  even 
if  it  was  not  snffioient  in  showing  that  there  was  another  maker  of 
the  note  as  well  as  the  defendant,  still  the  plaintiff  afterwards  amended 
it  and  made  it  sufficient,  by  making  it  clearly  state  and  show  that 
fact. 

8.  Bat  it  is  farther  claimed  k^  the  defendant  that  the  attachment 
was  erroneously  issaed  before  any  action  was  commenced,  and  he  re- 
fers to  sections  190  and  30  of  the  Civil  Code,  in  connection  with  the 

foregoing  facts,  to  support  his  claim.  .  Of  coarse  an  attach- 
*491     ment  cannot  rightfully  be  issued  before  the  ^action  (of  which 

it  is  only  an  incident)  is  commenced.  But  we  do  not  think 
that  the  attachment  in  this  case  was  issued  before  the  action  was 
commenced.  The  action  was  commenced  when  the  petition  and 
pracipe  were  filed,  and  when  the  summons  was  issued.  Section  20 
of  the  Civil  Code  has  application  only  to  the  statute  of  limitations; 
but  even  that  section  provides  that  "an  attempt  to  commence  an  ac- 
tion shall  be  deemed  equivalent  to  the  commencement  thereof,  within 
the  meaning  of  this  article,  when  the  party  faithfully,  properly,  and 
diligently  endeavors  to  procure  a  service;  but  such  attempt  must  be 
followed  by  the  first  publication  or  service  of  the  summons  within 
sixty  days."  We  do  not  think  that  this  claim  of  the  defendant  is 
tenable. 

4.  The  defendant  also  claims  that  the  service  of  the  summons  and 
order  of  attachment  were  not  good,  because  they"  were  returned  one 
day  before  the  return-day  thereof.  This  point  we  think  is  not  well 
taken.  Besides,  if  it  was,  the  defendant  afterwards  made  a  volun- 
tary appearance  in  the  case. 

5.  The  defendant  also  claims  that  the  appraisers  appointed  to  ap- 
praise the  attached  property  were  not  sufficiently  sworn,  because  they 
were  sworn  by  the  deputy-sheriff  instead  of  by  the  sheriff.  Neither 
is  this  point  well  taken,  for  the  deputy-sheriff  was  the  officer  who 
served  the  papers,  and  the  deputy-sheriff  in  serving  papers  has  the 
same  power  as  the  sheriff.  (With  reference  to  a  deputy-clerk  ad- 
ministering an  oath,  see  Ferguson  v.  Smith,  10  Kan.  *897,  *408, 
♦404.) 

6.  It  is  also  claimed  that  the  sheriff  did  not  leave  with  the  occupant 
of  the  premises,  or,  if  there  was  no  occupant,  then  in  some  conspicu- 
ous place  on  the  premises,  a  copy  of  the  order  of  attachment.  Now, 
it  is  not  shown  that  the  sheriff  failed  in  this  particular;  nor  does  it 
appear  that  the  matter  was  called  to  the  attention  of  the  court  below. 
The  motion  to  set  aside  the  service  did  not  specifically  point  out  this 
objection.  Under  such  circumstances,  it  will  be  presumed  that  the 
sheriff  did  his  duty.     But  even  if  he  did  not,  still  no  harm  was  done, 

nor  any  loss  suffered  on  account  thereof,  for  the  defendant 
*492     seems  to  have  known  that  his  property  was  at^tached,  and 

must  have  known  from  the  return  of  the  sheriff  precisely  what 
property  was  attached. 
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7.  The  defendant  also  claims  that  the  court  below  erred  in  refus- 
ing to  permit  the  defendant  to  file  a  supplemental  answer.  Now,  the 
record  does  not  show  that  there  was  any  sach  refnsal.  On  the  con- 
trary, the  record  shows  that  the  defendant  asked  leave  of  the  court  to 
file  a  supplemental  answer,  and  the  record  also  shows  that  he  filed  it. 
This  supplemental  answer  probably  ^ates  a  defense;  but  the  affidavit 
in  support  of  the  defendant's  motioirfor  leave  to  file  the  same  did  not 
state  or  show  any  defense ;  and  the  court  below  would  not  have  erred  if 
it  had  refused  to  permit  the  defendant  to  file  the  supplemental  answer. 

8.  The  defendant  makes  several  other  points  in  this  ooort;  bat 
as  they  are  all  founded  upon  the  evidence,  or  upon  instructions  which 
depended  for  their  correctness  upon  the  evidence,  and  as  none  of  the 
evidence  has  been  properly  brought  to  this  court,  we  cannot  consider 
them.  Several  depositions  have  been  brought  to  this  court;  but  they 
are  not  contained  in  "a  case  made  for  the  supreme  court,"  nor  in  a 
bill  of  exceptions,  and  hence  they  do  not  constitute  any  part  of  the 
record ;  and  none  of  the  other  evidence  was  preserved. 

The  judgment  of  the  court  below  will  be  affirmed. 
(All  the  justices  concurring.) 


0.  G.  Flbok  v.  H.  H.  Wabneb. 

Januaiy  Term,  1881. 

Sales:  Partial  Payment:  Title.  Where  W.  sells  to  F.  a  safe  on  credit, 
upon  the  condition  tbat  the  title  to  the  safe  shall  remain  in  W.  untal  it 
shall  be  entirely  paid  for,  and  F.  is  to  take  possession  of  the  safe,  but  if 
at  any  time  he  makes  default  in  any  payment,  W.  is  then  entitled  to  re- 
take the  possession  of  the  safe,  and  F.,  sifter  making  one  or  two  payments 
thereon,  makes  default  in  all  other  pa3rment8,  heldf  that  W.  is  entitled  on 
demand  to  retake  the  possession  of  the  property,  without  paying  or  ten- 
dering back  any  portion  of  the  amount  which  F.  has  paid  to  W.^ 

'498     *Error  from  Saline  district  court. 
The  case  is  stated  in  the  opinion. 

'  It  is  not  a  condition  precedent  to  an  action  for  replevin  bv  a  vendor  of  aoonditlonml 
sale  that  he  return  the  notes  f]^iven  by  the  vendee  as  part  of  the  purchase  money,  iml«0 
it  is  so  especially  agreed.    Kirbv  v.  Tompkina,  (Ark.)  8  S;  W.  fiep.  963. 

A.  conditional  sale  reserving  tlie  title  to  the  property  in  the  seller  nntil  the  paymeDt 
of  the  purchase  price,  or  the  performance  of  some  other  condition,  is  valid,  not  only 
between  the  parties,  but  also  as  against  third  persons.  Horkneas  v.  Russell,  7  Sap.  Ot. 
Rep.  51 ;  Arhmaas,  Mcintosh  v.  Hill,  1  a  W.  Rep.  680:  Blackweil  v.  Walker, 6  FedL  Eep. 
419;  Omnecticut,  Gooley  v.  Gillan,  6  Atl.  Rep.  180;  Florida,  Campbell  Printfng-Press  & 
Manufg  Co.  v.  Walker,  1  South.  Rep.  59;  Indiana^  Baals  v.  Stewart,  9  K.  B.  Rep.  403; 
Iowa,  Thorpe  v.  Fowler,  11  N.  W.  Rep.  3;  Warner  v.  Jameson,  2  N.  W.  Rep.  951;  Km- 
iucky.  Hart  v.  Barney  &  Smith  Manufg  Co.,  7  Fed.  Rep.  543;  New  Mexico,  RedewiU  v. 
Qillen,  12  Pac.  Rep.  872 ;  Michigan,  Marquette  Mannf  g  Co.  ▼.  Jeffiny,  IS  N.  W.  Rep.  502; 
Smith  V.  Loso,  8  N.  W.  Rep.  227;  Montana,  Silver  Bow  M.  A  M.  Co.  v.  Lowry,  12  Fhe. 
Rep.  652 ;  Heinbockel  v.  Zugbaum,  6  Pac.  Rep.  897 ;  Now  Joney,  Marvin  Safe  06.  t.  Nor- 
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John  Foiter^  for  plaintiff  in  error. 
R.  A.  Lovittf  for  defendant  in  error. 

t 
Valentinb,  J.     This  was  an  action  of  replevin,  brought  by  H.  H. 

Warner  against  G.  C.  Fleok,  t^  recover  an  iron  fire-proof  safe.    The 

action  wascommenced  before  a  justice  of  the  peace,  where  judgment 

^as  rendered  in  favor  of  the  plaintiff  and  against  the  defendant. 

The  defendant  then  took  the  case  to  the  district  court  on  petition  in 

error,  where  the  judgment  of  the  justice  of  the  peace  was  affirmed; 

and  the  defendant  now,  as  plaintiff  in  error,  brings  the  case  to  this 

court.     The  defendant,  as  plaintiff  in  error,  makes  four  principal 

points  in  his  brief,  which  we  shall  consider  in  their  order. 

1.  The  legal  question  involved  in  the  first  point  made  by  the  plain- 
tiff in  error  has  been  decided  by  this  court  in  the  case  of  Starr  v. 
Hinshaw,  28  Ean.  *5S2,  and  it  is  not  necessary  to  further  consider 
that  question. 

2.  The  plaintiff  in  error  claims  that  the  justice  of  the  peace  erred 
in  refusing  to  permit  the  plaintiff  in  error  (defendant  below)  to  ask  the 
witness  Lovitt,  on  cross-examination,  the  following  question,  to- wit : 
"Did  Fleck  offer  to  give  up  the  safe  if  you  would  allow  him  what  he 
had  paid  jon  it?**  This  question  was  objected  to  by  the  plaintiff  "as 
not  proper  on  cross-examination,  and  not  material,  and  incompetent.** 
The  court  sustained  the  objection,  and  did  not  permit  the  question  to 
be  answered.     We  think  there  was  no  error  in  this.     The  evidence 

intended  to  be  obtained  by  this  question  was  wholly  immaterial. 
*494  It  appears  from  the  evidence  that  *the  safe  in  question  for- 
merly belonged  to  the  plaintiff  Warner ;  that  he  sold  it  to  the 
defendant  Fleck,  upon  condition  that  Fleck  should  pay  for  it  in  install- 
ments, and  that  the  title  should  remain  in  Warner  until  the  safe 
should  be  entirely  paid  for.  Fleck  was  to  have  possession  of  the  safe ; 
but  if,  at  any  time,  he  should  fail  to  make  any  payment  as  agreed 
upon  by  the  parties,  then  the  plaintiff  was  to  have  the  right  to  retake 
the  safe  into  his  possession.  The  defendant  made  one  or  two  pay- 
ments, and  then  made  default  in  all  the  others.  The  plaintiff  then, 
by  his  agent,  B.  A.  Lovitt,  demanded  the  possession  of  the  safe;  but 
the  defendant  refused  to  surrender  the  same.  This  was  all  shown  at 
the  trial  by  the  testimony  of  Lovitt,  who  was  introduced  as  a  witness 

ton,  7  AU.  Rep.  418;  The  Marina,  19  Fed.  Bep.  760;  Vermoni,  Dixon  ▼.  Blondin,  6  AtL 
Rep.  514.  Contra:  Nebraska^  Manning  v.  Ganningham,  81  N.  W.  Rep.  933.  Such  sales 
do  not  come  tnthin  the  proTisions  of  the  laws  for  registration  of  chattel  mortgages  in 
Arkantoi,  Blackwell  v.  Walker,  6  Fed.  Rep.  410;  Fiorida,  Oampbell  Printing-Press  <& 
Manaf  g  Co.  v.  Walker,  1  South.  Rep.  69;  Moniana^  Heinbockel  y.  Zugbaum,  5  Pac  Bep. 
897;  bnt  they  do  in  Iowcl,  Warner  v.  Johnson,  21  N.  W.  Rep.  483;  Budlong  v.  Gottrell, 
20  N.  W.  Rep.  167;  Warner  v.  Jameson,  2  N.  W.  Rep.  951;  KtrUmeky,  Hart  v.  Barney 
&  Smith  Manuf  g  CJo.,  7  Fed.  Rep.  643 ;  Minnesota,  Dyer  v.  Thorstad,  29  N.  W.  Rep.  346; 
FenntyhaniOf  Rafferty  y.  McKennan,  1  Atl.  Rep.  646.  And  see  Maryiu  Safe  Co.  y.  Nor- 
ton, (N.  J.)  7  Atl.  Rep.  418.  In  Mississippi  sacn  sales  are  valid,  without  writing  or  rec- 
ord, unless  the  separation  of  title  and  possession  continues  three  years,  and  except  that 
property  so  sold  to  a  trader  is  liable  to  his  creditors  unless  a  sign  be  displayed  showing 
its  true  ownership.    Paine  y.  Hail's  Safe  &  Lock  Co.,  (Miss.)  1  South.  Rep.  56. 
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for  the  plaintiff.     The  question  objected  to  was  then  asked  the  witness 
by  the  defendant  on  cross-examination. 

We  think  it  will  be  seen  from  the  foregoing  facts  that  the  qaestion, 
with  its  answer,  was  wholly  immaterial.  There  was  nothing  in  the 
agreement  between  the  parties  which  r^oired  that  the  plaintiff  should 
pay  or  tender  to  the  defendant  anything,  after  default  on  the  part  of 
the  defendant,  before  the  plaintiff  should  be  entitled  to  the  possession 
of  the  property.  Besides,  it  would  probably  be  inequitable  that  the 
plaintiff  should  pay  back  all  that  he  bad  received  from  the  defendant 
before  being  entitled  to  a  return  of  the  property;  for  the  defendant 
at  the  time  this  demand  was  made  had  then  had  the  use  of  the  prop- 
erty for  nearly  one  and  one-half  years.  The  plaintiff  was  entitled  to 
the  possession  of  the  property  without  paying  back  anything  to  the 
defendant;  and  whether  the  defendant  should  ever  receive  anything 
back,  or  should  be  paid  anything  for  what  he  had  already  paid  to  the 
plaintiff,  is  a  question  for  further  consideration.  At  the  time  of  the 
demand  the  title  to  the  property  was  in  the  plaintiff,  and  he  also  had 
the  right  to  the  possession  thereof.  Whether  the  plaintiff  held  this 
title  and  the  right  of  possession  merely  as  a  security  for  the  amount 
of  the  debt  which  the  defendant  still  owed  the  plaintiff,  or  whether 
the  property  became  absolutely  the  plaintiff's,  andvthe  debt 
*495  from  the  defendant  to  the  ^plaintiff  became  canceled  and  ex- 
tinguished, it  is  not  necessary  for  us  now  to  decide ;  and  whether 
the  plaintiff  then  owed  or  now  owes  the  defendant  anything  for  what 
the  defendant  paid  the  plaintiff,  it  is  not  necessary  now  to  determine. 
Whatever  the  rights  of  the  parties  may  be  with  reference  to  the  pay- 
ments made  by  the  defendant  to  the  plaintiff,  we  do  not  think  that 
the  justice  of  the  peace  erred  in  refusing  to  permit  said  questions  to 
be  answered. 

8.  We  think  that  the  justice  of  the  peace  did  not  err  in  overruling 
the  demurrer  to  the  evidence.  The  evidence  was  amply  sufficient  to 
sustain  the  plaintiff's  cause  of  action.  The  evidence  prima  facie 
showed  that  the  property  was  worth  all  that  the  justice  found  it  to  be 
worth .  The  defendant  himself  admitted  by  his  purchase  of  the  prop- 
erty that  it  was  worth  over  $120,  while  the  justice  found  it  to  be 
worth  only  $100. 

4.  We  do  not  think  that  the  district  court  erred  so  far  as  it  sus- 
tained the  judgment  of  the  justice  of  the  peace;  and,  if  it  erred  in 
modifying  the  judgment,  the  modification  was  in  favor  of  the  defend- 
ant below,  (plaintiff  in  error,)  and  therefore  the  plaintiff  in  error  has 
no  cause  for  complaint  in  this  court. 

The  judgment  of  the  court  below  will  be  affirmed* 

(All  the  justices  <^oncurring.) 
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^496  'Washinotok  LiBBBT-r.  WiLLiAir  H.  Glabx. 

January  Term,  1881. 

^}eotment:  Contract  Constmed.  Where  C.  purchases  a  piece  of  land 
from  H.,  and  obtains  a  quitclaim  deed  therefor,  and  the  title  to  the  land 
is  in  dispute,  and  because  of  such  dispute  C.  enters  into  an  agreement 
with  H.,  as  follows:  **I,  C,  do  hereby  agree  to  notify  certain  parties, 
who  claim  to  have  title  to  said  land  from  H.,  that  I  now  have  the  same, 
and  to  offer  to  perfect  their  title  to  said  land;  and  it  is  hereby  agreed  and 
understood  that,  in  case  said  parties  refuse  and  neglect  to  purchase  the 
said  title  within  sixty  days  from  the  date  of  notification,  then  and  in  that 
case  I  (im  to  be  released  from  any  and  all  obligations  to  convey  the  said 
title  to  said  parties, " — ^and  afterwards  0.  notifies  L. ,  who  claims  to  own 
the  land,  giving  L.  a  full  and  fair  statement  of  his  (C/s)  title,  and  ask- 
ing L.  to  make  him  an  offer  of  some  kind  for  his  title,  and  stating  that 
any  offer  that  L.  may  make  will  be  favorably  considered,  and  L.  fails  and 
refuses  to  make  any  offer  or  to  purchase  C/s  title,  and  G.  afterwards  ob- 
tains the  possession  of  the  land,  and  nearly  seven  years  after  the  notifi- 
cation to  L.  of  C.'s  title,  L.  commences  an  action  of  ejectment  to  recover 
the  land  from  G.,  and  L.  in  fact  has  no  title  to  the  land  except  such  as  he 
may  have  obtained  by  virtue  of  said  agreement  entered  into  between  G. 
and  H.:  Jield,  that  L.  cannot  maintain  the  action. 

Error  from  Franklin  district  coart. 

The  case  is  stated  in  the  opinion. 

Jno,  W.  Defordf  for  plaintiff  in  error. 

Wm.  H.  Clark,  defendant  in  error,  for  himself. 

YAiiENTiNE,  J.  This  was  an  action  of  ejectment,  brought  by  Wash- 
ington Libbey  against  William  H.  Clark,  for  the  recovery  of  certain 
real  estate.  The  subject-matter  of  this  action  is  precisely  the  same 
as  that  of  the  case  of  William  H.  Clark  against  Washington  Libbey, 
which  has  twice  been  in  thisoonrt,  and  is  reported  in  14  Kan.  *435» 
and  17  Kan.  *684.  After  the  case  of  Clark  against  Libbey 
"^407  bad  been  returned  *the  second  time  from  this  court  to  the 
.  district  court,  the  defendant  in  that  case,  Washington  Libbey, 
removed  the  case  from  the  district  court  of  Franklin  county  to  the 
circuit  court  of  the  United  States,  where,  upon  stipulation  of  the  par- 
ties, the  case  was  dismissed  without  prejudice.  Clark  in  the  mean 
time  obtained  possession  of  the  property.  Libbey  then  commenced 
this  action  in  the  district  court  of  Franklin  county,  Kansas.  A  trial 
was  had  in  the  district  court,  which  resulted  in  a  judgment  in  favor 
of  Clark,  and  against  Libbey,  who  now  brings  the  case  to  this  court, 
seeking  a  reversal  of  said  judgment. 

The  facts  in  this  case  are  reported  in  the  case  of  Clark  v.  Libbey, 
17  Kan.  634  et  seq.  The  only  new  facts  in  the  case  are  embodied 
in  an  afiSdavit  for  a  continuance  filed  by  Libbey  and  read  on  the  trial 
of  the  case,  with  the  consent  of  Clark,  as  the  deposition  of  William 
Hurr.     Said  facts  are  as  follows; 
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"That  afterwards,  on  or  about  the  thirteenth  of  November,  1872,  the  de- 
fendant Clark  came  to  him,  (said  Hurr,)  then  at  his  home  in  the  Indian  Ter- 
ritory, and  represented  to  him  that  the  title  to  said  lands  so  conyejed  to  him 
by  Mr.  Kalloch  was  defective  or  doubtful,  and  that  Mr.  Kalloch  had  conveyed 
it,  with  warranty,  to  Mrj  Washington  Libbey,  the  plaintifT;  that  he  (said 
Clark)  desired  to  get  from  Mr.  Hurr  and  wife  a  quitclaim  deed^  conveying  the 
property  to  him,  Clark,  for  the  purpose  of  i3onveying  it  over  to  Libbey,  in  o^ 
der  to  perfect  and  confirm  his  title  acquired  from  Kidloch ;  and  that  he  (Clark) 
would  convey  to  Libbey,  on  receiving  from  him  the  $200.  He  would  paj 
Hurr  for  such  quitclaim,  and  a  fair  compensation,  in  addition  to  the  said  $200, 
for  his  (Clark^s)  services  in  procuring  such  quitclaim;  that  thereupon  sud 
Hurr,  induced  and  relying  on  said  representations,  made,  executed,  and  de- 
livered to  said  Clark  his  quitclaim  deed,  purporting  to  convey  said  real  estate 
to  him,  in  fee,  in  consideration  of  $200  then  paid  to  him  by  Clark,  (although 
the  land  was  then  worth  about  $8,000,)  and  of  a  written  obligation,  then  and 
there  made,  executed,  and  delivered  to  him  by  said  Clark,  which  is  annexed 
as  an  exhibit  marked  'B'  to  the  deposition  of  said  Libbey,  now  on  file  in  this 
cause;  and  that  he  (said  Hurr)  would  not  have  executed  said  quit- 
*498  claim  deed  to  said  Clark  without  the  obligation  aforesaid;  *and  that 
said  quitclaim  deed  is  the  only  conveyance  of  said  property  lie  (said 
Hun*)  ever  made  to  said  Clark.*' 

Said  'Exhibit  B'  is  copied  in  fall  in  17  Kan.  685,  but  the  only  por- 
tion of  it  which  has  any  special  application  to  this  case  reads  as 

follows : 

"I  [William  H.  Clarkl  do  hereby  agree  to  notify  certain  parties,  who  claim 
to  have  title  to  said  land  from  William  Hurr,  that  I  now  have  the  same,  and 
to  offer  to  perfect  their  title  to  said  land;  and  it  is  hereby  agreed  and  under- 
stood that,  in  cas^  said  parties  refuse  and  neglect  to  purcluse  the  said  title 
within  sixty  days  from  the  date  of  notification,  then  and  in  that  case  I  am  to 
be  released  from  any  and  all  obligations  to  convey  the  said  title  to  said  parties. " 

We  do  not  think  that  these  new  facts  can  make  any  possible  dif- 
ference  in  the  decision  of  this  case.  Clark  has  complied  with  every* 
thing  that  he  agreed  to  do.  He  notified  Libbey  of  his  purchase  of 
the  property  from  Hurr  on  December  S,  1872;  and  he  again  notified 
Libbey  of  said  purchase  on  February,  17,  1878,  giving  Libbey  a  full 
and  fair  statement  of  his  title,  and  asking  Libbey  to  make  him  an 
offer  of  some  kind  for  his  title,  and  stating  that  any  offer  that  Libbey 
might  make  would  be  favorably  considered;  but  Libbey  refused  to 
make  any  offer,  but  stated  substantially  to  Glark  that  bis  title  was 
already  good  enough.  Clark  not  only  waited  the  sixty  days  from  the 
notification  of  Libbey,  as  he  had  agreed  to  do,  but  he  also  waited 
about  three  months  before  considering  his  own  title  good,  or  before 
commencing  any  proceedings  to  obtain  the  property;  and  he  has  now 
waited  several  years  without  Libbey  even  offering  to  pay. anything 
for  his  title.  The  first  notification  was  given  on  December  3,  1872, 
and  this  action  was  commenced  by  Libbey  on  November  20,  1879, 
nearly  seven  years  afterwards.  Even  if  Libbey  obtained  any  rights 
under  or  by  virtue  of  said  instrument  in  writing,  marked  *' Exhibit 
B,"  and  which  Clark  executed,  he  has  forfeited  all  such  rights  by  re- 
fusing  to  comply  with  its  terms,  or  to  accept  anything  under  it;  and 


BLAHV  V.  IBB7.  847 

Libbey  does  not  even  now  o£fer  to  pay  Clark  anything  for  his  title. 
The  judgment  of  the  court  below  will  be  affirmed. 
(All  the  jastioes  concnrring.) 


*499      *BioHABD  M.  Busff  and  another  v.  Bamubl  H.  IsbyJ 

January  Term,  1881. 

1.  Taxation :  Levy  of  Tax  Warrant.    Promissory  notes  and  mortgages 

are  goods  and  chattels,  within  the  meaning  of  section  92  of  the  tax  law» 
and  may  be  levied  upon  and  sold  by  a  sheriff  holding  a  tax  warrant,  pro- 
vided the  sheriff  can  get  possession  of  them  without  conunitting  any 
wrong. 

2.  :  Sale  Under  Warrant.    Where  a  sheriff  holds  a  tax  warrant, 

issued  by  a  county  treasurer,  and  levies  upon  the  personal  property  of  the 
person  against  whom  it  is  issued,  previous  to  the  return-day  of  the  war- 
rant, but  does  not  sell  the  property  until  three  days  after  the  return-day» 
Tield,  that  the  sale  is  not  void  because  made  after  the  return-day. 

Error  from  Butler  district  court. 

The. case  is  stated  in  the  opinion. 

r.  J,  Hudson  and  J.  M.  White,  for  plaintiffs  in  error. 

R.  H.  Nichols,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  on  a  promissory  note  and  mort- 
gage. The  action  was  brought  by  Samuel  H.  Irby,  the  payee  thereof , 
against  Bichard  M.  Blain  and  Elizabeth  Blain,  the  makers  thereof. 
On  the  trial  the  defendants  offered  to  prove  "that  the  plaintiff,  Samuel 
H.  Irby,  was  assessed  in  the  spring  of  1876,  in  Longton  township, 
Elk  county,  Kansas,  and  at  that  time  had  personal  property  listed  in 
said  township  for  taxation  in  said  year;  that  said  tax  remained  de- 
linquent until  the  eleventh  day  of  January,  1877;  that  at  that  time 
the  treasurer  of  Elk  county,  Kansas,  issued  a  tax  warrant  against  the 
said  plaintiff,  and  placed  the  same  in  the  hands  of  the  sheriff  of  said 
county  of  Elk  for  collection,  and  that  said  treasurer  in  said  tax  war- 
rant commanded  said  sheriff  to  make  the  amount  of  such  taxes  of  the 

goods  and  chattels  of  said  Irby  and  return  the  same  within  sixty 
*500     *days;  that  on  the  third  day  of  March,  1877,  said  sheriff 

levied  upon  the  promissory  note  described  in  plaintiff's'  peti- 
tion, by  virtue  of  said  tax  warrant,  and  advertised  the  same  for  sale 
on  the  fifteenth  day  of  said  month  of  March;  that  on  the  said  fif- 
teenth day  of  March  said  sheriff  sold  said  note  to  said  defendant, 
Bichard  M.  Blain,  for  the  sum  of  sixty  dollars ;  that  said  note,  with 
said  mortgage,  was  then  turned  over  to  said  Blain,  who  still  has  pos- 

Hn  oourt,  Irby  r.  Blain.  SI  Kan.  716,  S  Pac.  Rep.  498. 
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BesBion  of  the  same;  which  offer  of  evidence  and  proof  was  ohjected 
to  by  plaintiff,  and  was  rejected  by  the  court,  and  ruled  out  on  the 
ground  that  said  note  and  mortgage  are  not  'goods  and  chattels/  and 
the  evidence  therefore  immaterial  and  incompetent;  which  ruling  of 
the  court  the  defendants  at  the  time  excepted  to  and  do  except." 
Whether  this  evidence  was  properly  rejected  or  not  is  the  only  ques- 
tion now  presented  for  our  consideration. 
Section  92  of  the  tax  laws  reads  as  follows : 

"Sec.  92.  All  taxes  on  personal  property  that  shall  remain  due  and  unpaid  on 
the  first  day  of  January  or  the  first  day  of  July  may  be  collected  in  the  follow- 
ing manner:  The  county  treasurer  shall,  between  the  tenth  and  fifteenth  days 
of  January  and  July,  respectively,  issue  a  warrant  under  his  hand,  directed 
to  the  sheriff  of  the  county,  commanding  him  to  levy  the  amount  of  said  un- 
paid taxes,  and  the  penalty  thereon,  together  with  his  fees  for  collecting  the 
same,  of  the  goods  and  chattels  of  the  person  to  whom  such  taxes  were  as- 
sessed, and  to  pay  the  same  to  the  county  treasurer,  and  return  such  warrant 
within  sixty  days  from  the  date  thereof."    Gomp.  Laws  1879,  pp.  957,  958. 

It  will  be  seen  from  the  foregoing  that  the  main  question  in  this 
case  involves  two  other  questions:  (1)  Are  promissory  notes  and 
mortgaj^es  goods  and  chattels^  within  the  meaning  of  said  section  92 
of  the  lax  law  ?  (2)  Was  the  sale  of  said  note  and  mortgage  valid, 
notwithstanding  that  the  sale  was  made  three  days  after  the  return- 
day  of  the  treasurer's  warrant?     Whether  notes  and  mortgages  are 

"goods'*  or  not  we  shall  not  consider,  for  we  think  they  are 
*501     unquestionably  "chat^tels."     Webster  defines  the  word  "cbat^ 

tel"  to  mean  "every  kind  of  property,  except  a  freehold,  or  the 
things  which  are  parcel  of  it ;  it  is  a  more  extensive  term  than  goods 
or  effects."  Souvier  defines  the  word  to  mean  "every  species  of  prop- 
erty, moveable  or  immovable,  which  is  less  than  a  freehold.**  Abbott 
defines  the  word  substantially  in  the  same  manner,,  and  also  says, 
"Notes  are  chattels."  Abb.  Law  Diet.  tit.  "Chattel.''  Other  diction- 
aries give  substantially  the  same  definition.  Mr.  Herman,  in  his 
work  on  Executions,  says :  "A  promissory  note  is  liable  to  seizure  and 
sale  under  execution  against  a  holder  and  payee.  By  such  sale  the 
purchaser  takes  the  note  upon  the  same  terms  upon  which  he  would 
have  taken  it  had  it  come  into  his  hands  in  the  ordinary  course  of 
business.  If  commercial  paper  be  mortgaged,  the  mortgage  may  be 
foreclosed,  and  the  security  sold  under  the  decree.  Such  securities 
may  be  seized  and  sold  under  execution  on  a  judgment  at  law.  lii 
order  to  make  a  valid  seizure  of  a  negotiable  promissory  note  after 
maturity,  it  must  be  taken  into  possession,"  citing  Davis  v.  Mitchell,  34 
Gal.  81;  Allison  v.  King,  21  Iowa,  302;  Miller  v.  Streeder,  18  La. 
Ann.  56;  Rohrer  v.  Turrill,  4  Minn.  407,  (Gil.  309.)  Herm.  Ei'ns, 
p.  156,  §  123;  Id.  p.  236,  §  161. 

Promissory  notes  are  different  from  almost  all  other  kinds  of  choses 
in  action.  They  may  be  transferred  from  one  person  to  another  by 
assignment,  or  by  indorsement,  or  by  mere  delivery.  They  may  be 
transferred  about  as  easily,  and  almost  in  the  same  manner,  as  a  hozse 
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or  a  oow ;  and,  like  a  horse  or  a  cow,  they  have  a  personal  and  inde- 
pendent situs  of  their  own.  Wilcox  y.  Ellis,  14  Kan.  *588 ;  Fisher 
v.  Bush  Co.,  19  Kan.  414;  State  Tax,  etc.,  15  Wall.  300.  They  have 
such  an  independent  situs  that  they  may  be  taxed  where  they  are  sit- 
uated. Of  coarse,  ordinary  ohoses  in  action  cannot  be  levied  upon 
by  an  officer  in  the  ordinary  manner,  because  an  officer  cannot  seize 
them  or  take  them  into  his  possession.  Generally,  also,  promissory 
notes  cannot  be  levied  upon  bv  an  officer,  because  he  cannot  seize 
them  without  taking  them  from  the  person  of  the  holder,  or 
*502  without  re*8orting  to  some  trick,  which  the  law  will  not  per* 
mit ;  but  wherever  the  officer  can  obtain  possession  of  the  notes 
without  the  commission  of  anything  wrong,  or  any  trick,  or  any 
breach  of  the  peace,  we  can  see  no  reason  why  he  should  not  levy  upon 
them ;  the  statute,  seems  to  authorize  such  a  thing,  and  many  decis- 
ions uphold  it,  and  no  good  reason  can  be  given  why  it  should  not  be 
done.  Of  course,  where  the  officer  cannot  obtain  possession  of  the 
property,  a  resort  may  be  had  to  attachment  and  garnishment,  or  to 
a  court  of  equity.  It  cannot  be  supposed  that  any  kind  of  property 
shall  be  exempt  from  process,  or  exempt  from  the  payment  of  debts, 
except  what  the  law  specifically  exempts ;  and  promissory  notes  do 
not  come  within  any  specific  exemption. 

We  tbink  that  the  officer  in  this  case  had  the  right  to  levy  upon 
and  sell  said  note  and  mortgage;  and  if  the  sale  was  sufficiently  regu- 
lar, and  not  contaminated  by  any  fraud  or  wrong,  the  purchaser  ob- 
tained a  good  title  by  virtue  of  the  sale. 

This  leads  us  to  the  other  question  involved  in  this  case.  It  does 
not  seem  that  the  court  below  considered  or  held  that  the  fact  that 
the  sale  was  made  three  days  after  the  return-day  of  the  treasurer's 
warrant  would  invalidate  the  sale;  nor  does  the  defendant  in  error 
(plaintiff  below)  strenuously  urge  this  point.  He  simply  mentions 
it,  and  that  is  all  he  says  in  regard  thereto.  The  authorities  are 
nearly  uniform  that,  where  an  execution  has  been  levied  upon  per- 
sonal property  before  the  return-day,  the  property  may  be  sold  after 
the  return-day  without  futlher  process.  Herm.  Ex'ns,  p.  327,  §  212, 
and  oases  there  cited ;  Freem.  Ex'ns,  §  106,  and  cases  there  cited; 
Gwynne,  Sheriffs,  p.  424,  and  cases  there  cited.  We  think  the  sale 
was  valid. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded  for  a  new  trial. 

(All  the  justices  concurring.) 


350  KANSAS  RBFOBTB.   - 

•608  •H.  C.  Wafplb  v.  J.  8.  Shobt, 

January  Term,  188L 

Idmitations :  Hutnal  Aoconnts.  Where  there  is  an  open,  running,  mat- 
uai  account  between  two  persons,  each  person  does  not  have  a  separate 
cause  of  action  for  each  separate  item  of  the  acoount,  but  only  the  person 
in  whose  favor  there  is  a  balance  due  on  the  account  has  a  cause  of  action 
for  such  balance  against  the  other.  The  statute  of  limitations  does  not 
run  against  each  item  separately,  but  only  against  the  balance  due;  and 
it  will  commence  to  run  only  from  the  time  of  making  the  last  item  right- 
fully credited  to  the  party  against  whom  the  balance  is  due.  Each  item 
thus  credited  to  the  party  against  whom  the  balance  is  due  is  a  payment 
or  part  payment,  not  of  any  particular  item  against  him,  but  of  the  bal- 
ance due  against  him,  and  is,  in  one  sense,  a  payment  or  part  payment 
of  every  item  rightfully  charged  against  him  in  the  whole  acoount.' 

Error  from  Oloud  district  court. 
The  case  is  stated  in  the  opinion. 
L.  J.  Crane,  for  plaintiff  in  error. 
Theodore  Laing,  for  defendant  in  error. 

Valentinb,  J.  This  was  an  action  for  a  balance  due  on  an  account. 
Judgment  was  rendered  in  favor  of  the  plaintiff,  (defendant  in  error,) 
and  against  the  defendant,  (plaintiff  in  error,)  for  the  sum  of  $11.- 
08;  and  the  defendant  now  complains  of  sach  judgment  in  this 
court. 

The  principal  defense  made  by  the  defendant  in  the  trial  oonrt 
was  that  the  cause  of  action  was  barred  by  4he  three-years  statute 
of  limitations.  The  court  below,  as  well  as  the  justice's  eoort  in 
which  the  cause  originated  and  was  tried,  held  that  the  oaase  of 

^On  the  settlement  of  a  book-acconnt  it  has  been  held  that  the  statute  of  limitatioxis 
begins  to  run  fVoro  the  time  the  acooant  ia  settled,  and  not  from  the  time  of  the  dis- 
covery of  facts  showing  that  such  settlement  was  fraudulently  made.  Kirby  t.  Laks 
Shore  &  M.  S.  R.  Co.,  14  Fed.  Rep.  261.  On  an  open  mutual  acoount  the  atatnte  doa 
not  commence  to  run  until  the  date  of  the  last  item  charged.  Hannon  y,  Bngelmami, 
(Wis.)  5  N.  W.  Rep.  791 ;  Seitzinger  v.  Alspach,  (Pa.)  4  Atl.  Rep.  203.  Where  an  opa 
account  is  closed  by  an  agreement  that  certain  "parties  shall  assume  p&yiuent,  the 
statute  runs  from  the  date  of  such  agreement.  Hammond  v.  Hale,  (Iowa,)  16  N.  W. 
Rep.  686.  Where  the  items  of  the  account  are  all  chaiiged  against  one  party,  it  is  not 
a  mutual  account.  Fitzpatrick  v.  Henry,  (Wis.)  16  N.  W.  Rep.  606;  Butler  y.  Khbf, 
(Wis.)  10  N.  W.  Rep.  873;  Ang.  Lim.  §J  148, 149.  Each  item  shall  stand,  as  r^arda  the 
running  of  the  statute,  as  though  it  stood  alone.  Courson's  Ez'rs  v.  Gonnon,  19  Ohio 
St.  464.  Bee  Blair  v.  Drew,  6  N.  H.  236 ;  Smith  y.  Dawson.  10  B.  Mon.  112;  Craighead 
V.  Bank  of  Tennessee,  7  Yerg.  899 ;  Lowe  v.  Dowbam,  26  Tex.  607 ;  Oottam  ▼,  Part- 
ridge, 4  Man.  &  G.  271 ;  Williams  y.  Griffiths,  2  Oomp.,  M.  A  R.  46;  Tanner  y.  Sroait» 
6  Barn.  «&  C.  603;  Bell  y.  Morrison,  1  Pet.  361.  Bnt  a  connter-claim,  barred  by  the 
statute  of  limitations,  may  be  pleaded,  if  it  was  the  propOTt^  of  the  party  when  it  be- 
came barred,  and  was  not  barrea  when  the  claim  sued  on  originated.  Folaoro  y.  Winch, 
(Iowa,)  19  N.  W.  Rep.  306;  overruling  Folsom  y.  Winch,  (Iowa,)  10  N.  W.  E«>.  629. 
Upon  a  store-account  the  defendant  had  delivered  to  the  plaintiff  small  quantities  of 
merchandise  at  different  times;  and  it  was  held  a  case  of  "mutual  accounts*'  or  ''re- 
ciprocal demands,''  to  which  the  statute  of  limitations  did  not  apply.  (>reen  y.  Bis- 
brow,  79  N.  Y.  1. 
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action  was  not  thus  barred;  and  we  think  that  both  codrts  decided 
correctly. 

Where  there  is  an  open,  rmming,  mutnal  account  between 
*504    two  person,  each  person  does  not  have  a  separate  canse  of  *ao- 

tion  for  each  separate  item  of  the  account,  but  only  the  per- 
son in  whose  favor  there  is  a  balance  due  on  the  account  has  a 
<$ause  of  action  for  anch  balance  against  the  other.  The  statute  of 
limitations  does-  not  run  against  each  item  separately,  but  only 
against  the  balance  due;  and  it  will  commence  to  run  only  from  the 
time  of  making  the  last  item  rightfully  credited  to  the  party  against 
whom  the  balance  is  due.  Each  item  thus  credited  to  the  party 
against  whom  the  balance  is  due  is  a  payment  or  part  payment,  not 
of  any  particular  item  against  him,  but  of  the  balance  due  against 
him,  and  is,  in  one  sense,  a  payment  or  part  payment  of  every  item 
rightfully  charged  against  him  in  the  whole  account.  In  the  present 
case  three  years  had  not  elapsed  after  the  last  item  was  paid  by  the 
defendant  and  credited  to  his  account,  before  this  action  was  com- 
menced, and  hence  the  cause  of  action  in  this  case  was  not  barred 
by  any  statute  of  limitations.  The  judgment  of  the  court  below  will 
be  affirmed. 

(All  the  justices  concurring.) 


Edwabd  Wildxb  v.  Ionatius  Gooeshutt. 
Januaiy  Term,  1881. 

Taxation :  Equity :  Tender.  Before  a  land-owner  or  the  mortgagee  of  land 
can  successfully  resort  to  a  court  of  equity  to  contest  with  the  holder  of 
a  tax  certificate  illegal  taxes  or  charges  included  in  the  tax  sale,  where 
the  land  sold  is  taxable  and  the  taxes  have  not  been  paid,  he  must  first 
pay  or  tender  the  taxes  or  charges  conceded  to  be  legal,  with  the  interest 
required  by  the  statute  relating  to  the  redemption  of  lands  sold  for  taxes.^ 

Error  from  Marion  district  court. 

February  23,  1880,  Gockshutt  filed  a  petition  in  the  district  court 
of  Marion  county  against  David  Christie  and  wife,  to  foreclose  a  mort- 
gage executed  by  them  on  February  10,  1879,  to  secure  the 
*506  sum  of  $7,215,  with  interest  at  the  rate  of  *7^  per  cent,  per 
annum.  Elijah  Leonard,  an  attaching  creditor  of  David  Chris- 
tie, was  a  defendant  in  the  action.  The  board  of  county  commis- 
sioners,  the  county  treasurer,  and  county  clerk  of  said  county,  and 
Edward  Wilder,  were  also  made  defendants,  for  the  purpose  of  mak- 
ing equitable  redemption  from  certain  tax  sales  of  the  lands  em- 

1  Richards  v.  €k>le,  81  Kan.  206,  1  Pac.  Rep.  647;  Miller  r.Ziegler,  81  Kan.  422;  2  Paa 
Bep.  601;  Belz  v.  Bird,  81  Kan.  145, 1  Pac.  Rep.  246. 
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braced  in  the  mortgage,  tax  certificates  of  which  were  held  by  Wilder. 
Plaintiff  alleged  a  tender  of  a  certain  amount  of  money,  which  was 
intended  as  a  tender  of  4axe8  paid  and  7  per  cent,  interest,  but  which 
was  in  fact  a  tender  of  10. per  cent,  on  the  taxes  actnally  paid;  the 
mortgagee  supposing  at  the  time  of  tender  that  Wilder  had  paid  the 
taxes  for  the  year  1879,  when  in  fact  he  had  not,  and  which  taxes, 
if  they  bad  then  been  paid,  would  have  made  the  tender  one  for  the 
payment  of  the  taxes,  and  7  per  cent.,  as  was  intended.  There  were 
four  separate  sales,  each  on  October  22, 1877,  for  the  same  kind  and 
percentage  of  taxes.  Plaintiff  alleged,  as  a  ground  for  obtaining  an 
equitable  redemption,  that  illegal  taxes  and  charges  were  included 
in  the  sales,  by  virtue  of  which  the  said  tax  sales  were  void.  Wilder 
filed  an  answer  admitting  that  be  was  the  owner  and  holder  of  the 
tax  certificates  upon  the  lands  mentioned  in  the  petition,  and  averred 
that  he  was  ready  and  willing,  and  had  always  been  ready  and  will- 
ing, to  receive,  in  full  discharge,  redemption  and  payment  of  the  tax 
certificates  held  by  him,  the  taxes,  interest,  and  costs  provided  for 
in  the  redemption  laws  of  the  state.  Service  was  made  by  publica- 
tion npon  David  Christie  and  his  wife,  who  were  non-residents  of  the 
state  and  citizens  of  Canada.  At  the  May  term  of  the  court  for  188U, 
judgment  upon  the  mortgage  and  foreclosure  of  the  same  were  dnly 
rendered,  the  premises  ordered  to  be  sold  to  satisfy  the  judgment; 
but  a  sum  of  money  was  reserved  by  the  court  out  of  the  proceeds  of 
the  sale  sufficient  to  pay  the  claims  of  Wilder,  the  tax  purchaser, 
whatever  they  might  be.  The  tax  matters  and  issues  between  Cock- 
shutt,  Wilder,  and  the  other  defendants  were  continued  for  trial  at 
the  first  adjourned,  special,  or  regular  term  of  court.     On  the  fifth 

day  of  July,  1880,  at  the  adjourned  May  term  for  1880,  Cock* 
*506     shutt  "^filed  his  petition  and  bond  for  a  removal  of  the  action 

to  the  circuit  court  of  the  United  States  for  the  district  of  Kan- 
sas, and  the  action,  so  far  as  the  controversy  and  matters  at  issue 
between  Cockshutt  and  Wilder  were  concerned,  was  by  the  court  on 
said  day  removed  to  the  United  States  circuit  court.  At  said  ad. 
journed  term  the  sale  of  the  lands  mentioned  in  the  mortgage  was 
confirmed.  The  sheriff  of  Marion  county  was  ordered  to  make  a  deed 
to  the  purchaser,  William  Scully,  and  ordered  to  retain  out  of  the 
proceeds  of  the  sale  $2,000,  to  be  held  by  him  to  await  the  decision 
and  judgment  of  the  United  States  court,  to  which  the  balance  of  the 
action  had  been  removed.  At  the  November  term,  1880,  of  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Kansas,  the  action 
was  remanded  to  the  district  court  of  Marion  county;  and  on  the 
twenty-sixth  day  of  January,  1881,  at  an  adjourned  term  of  the  dis- 
trict court,  the  matters  at  issue  between  Cockshutt,  Wilder,  and  the 
officers  of  Marion  county  came  on  to  be  heard.  On  the  trial  the  fol- 
lowing facts  were  admitted  and  proved : 

*'That  the  defendant,  David  ChriBtie,  and  his  wife,  Margaret  B.  Christie, 
executed  the  mortgage  to  the  plaintiff  described  and  set  forth  in  said  petition. 
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and  upon  ^e  lands  therein  mentioned ;  that  the  same  was  unpaid  at  the  com* 
mencement  of  this  suit;  that  the  mortgage  was  filed  for  recoitl  as  alleged  iu 
the  petition;  that  said  ]>avid  Christie  was  the  owner  of  said  lands  at  the  time 
of  the  making  and  execution  of  the  mortgage;  that  David  Christie  and  Mar- 
garei  R.  Christie  failed  to  pay  the  taxes  on  the  land,  as  stated  in  the  petition; 
that  on  the  twenty-second  day  of  Octobpr,  1877,  the  lands  mentioned  in  the 
petition  were  sold,  for  the  taxes  of  1875  and  1876,  to  Edward  Wilder,  de- 
fendant, for  the  taxes,  charges,  and  penalties  levied,  assessed,  and  charge 
against  said  lands  for  said  years,  and  the  amount  of  which  sales  is  correctly 
stated  in  the  petition ;  that  Edward  Wilder,  defendant,  paid  tiiie  taxes  on  the 
lands  for  the  years  1877,  1878,  and  1879,  at  the  times  stated  in  the  petition, 
and  liad  them  indorsed  on  the  tax  certificates  held  by  him  under  the  sale 
aforesaid,  except  that  the  taxes  of  1879  were  paid  after  this  suit  was  brought, 
and  that  the  amount  of  the  taxes  for  the  years  1877, 1878,  and  1879,  so  paid 

by  said  Edward  Wilder,  is  correctly  stated  in  plaintiff's  petition;  that 
*507      the  lands  are  '■'all  situate,  as  alleged  in  the  petition  of  the  plaintiff,  in 

the  township  of  Centre,  in  the  county  of  Marion,  in  the  state  of  Kan- 
sas, and  that  Centre  township  is  not,  and  never  has  been,  a  single  road-dis- 
trict; that  there  was  levied  in  each  of  the  years  1876,  1877,  and  1878,  by  the 
board  of  county  commissioners  of  the  county  of  Marion,  a  county  tax  of 
eleven  mills  on  the  dollar  valuation;  which  tax  was  levied  on  the  lands  de- 
scribed in  the  plaintiff's  petition,  one  mill  of  each  of  which  said  taxes  it  was 
admitted  by  the  defendant  Edwai*d  Wilder  was  in  excess  of  the  authority 
of  the  commissioners,  under  the  law,  to  levy,  and  is  illegal,  and  which 
amounts  to  the  sum  stated  and  alleged  in  the  plaintiff ^s  petition ;  tiiat  the 
board  of  county  commissioners  of  said  county  of  Marion,  without  the  con- 
currence of  the  townsiiip  trustee  of  the  township  of  Centre,  levied  a  tax  in 
the  township  of  Centre  for  the  year  1875  of  one  and  a  half  mills  for  township 
purposes,  and  two  and  one-half  mills  for  road  purposes,  and  did  likewise  levy 
for  the  year  1876,  in  said  township,  a  tax  of  one  and  a  half  mills  for  township 
purposes,  and  three  mills  for  road  purposes,  the  amount  of  each  of  which  said 
taxes  is  as  alleged  in  the  petition ;  that  if  the  claim  of  Edward  Wilder  for  the 
full  amount  required  by  the  redemption  law  to  redeem  is  necessary  and  re- 
quired by  a  final  adjudication  to  be  paid  him,  the  proceeds  of  said  lands  will 
not  pay  the  claim  and  demands  of  plaintiff,  and  the  costs  of  oourt,  by  several 
hundred  dollars;  that  there  is  sufficient  to  pay  off  the  claims  of  plaintiff  and 
costs  of  this  action,  with  a  small  surplus  to  Leonard,  calculating  the  payment 
to  defendant  Wilder  at  10  per  cent.;  that  David  Christie,  the  owner  of  said 
lands  at  the  time  of  making  said  mortgage,  always  has  been  and  is  now  a 
non-resident  of  the  state  of  Kansas;  that  the  amount  of  money  tendered  by 
the  plaintiff  to  the  defendant  Wilder,  and  also  to  the  county  treasurer,  was 
the  sum  stated  in  the  petition;  that  at  the  time  the  tender  was  made  defend- 
ant Wilder  had  not  made  the  payment  of  the  taxes  on  said  lands  for  the  year 
1879,  and  the  amount  really  tendered  equalled  the  taxes  paid  by  Wilder  and 
10  percent,  interest  thereon;  that  at  the  time  of  such  tender  the  plaintiff  was 
under  the  belief  that  defendant  Wilder  had  paid  the  taxes  for  1879,  and  in- 
tended to  make  a  tendei'  of  taxes  with  7  per  cent,  interest  thereon ;  that  the 
amount  of  money  tendered  by  the  plaintiff  to  the  defendant  Wilder,  and  also 
to  the  defendant  R.  C.  Coble,  treasurer  of  Marion  county,  was  the  sums 

stated  and  at  the  times  mentioned  in  the  plaintiff's  petition,  and  that  at 
*508      the  time  of  said  tender  the  ^defendant  Wilder  had  not  then  paid  the 

taxes  for  the  year  1879  mentioned  in  the  petition;  that  Edward 
Wilder,  defendant,  is  the  owner  of  the  tax  certificates,  and  has  paid  the  taxes 
hereinbefore  stated  to  have  been  indorsed  thereon,  and  that  he  and  the  county 
clerk  and  the  county  treasurer  are  each  now  willing,  and  always  have  been 
willing  and  ready,  to  permit  and  allow  a  redemption  to  be  made  under  the 
provisions  of  the  redemption  laws  of  the  state  of  Kansas,  or  to  assign  the  said 
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tax  certificates  to  the  plaintiff,  upon  the  payment  of  the  suma  expressed  in  said 
redemption  law,  but  upon  no  other  terms  or  conditions,  and  at  no  less  rate  of 
interest  than  is  provided  in  said  redemption  law;  that  there  was  inclndedin 
said  sales  an  illegal  charge  of  one  dollar  and  twenty  cents  for  fees  of  the 
county  treasurer  in  making  said  sale,  to- wit,  twenty  cents  in  the  sale  of  the 
south  half  of  section  23.  twenty  cents  in  the  sale  of v  the  south  half  of  section 

84,  forty  cents  in  the  sale  of  section  26,  and  forty  cents  in  the  sale  of  section 

85,  as  alleged." 

Upon  the  foregoing  facts,  the  court  decided  that  the  sale  of  the 
land  for  taxes  was  invalid;  that  Gookshutt  bad  the  right  to  redeem 
the  lands  sold  to  Wilder  for  the  full  amoont  of  the  taxes  paid  by  him, 
with  10  per  cent,  interest  from  the  time  of  the  sale  to  the  date  of 
tender.     Wilder  excepted,  and  brings  the  case  here. 

J.  G.  Waters  and  W.  C.  Campbell,  for  plaintiff  in  error. 

Frank  Doster^  for  defendant  in  error. 

HoRTON,  0.  J.  The  principal  question  in  ibis  case  is  whether  a 
mortgagee  of  lands  can  enforce  redemption  from  a  tax  sale  in  which 
there  was  intentionally  included  illegal  taxes  and  charges,  at  less 
than  the  legal  taxes  and  charges,  and  the  statutory  rate  of  interest 
thereon. 

In  ordinary  cases,  the  statute  has  provided  the  mode  and  terms  of 
redemption  to  be  pursued  by  the  land-owner  and  the  mortgagee.  In 
such  oases,  as  the  right  to  redeem  comes  from  the  statute  exclusively, 
it  can  be  asserted  only  under  the  circumstances  which  are  there  pre- 
scribed. Laws  1876,  o.  34,  §  127;  Gomp.  Laws  1879,  p.  963, 
*509  §  127;  Id.  p.  969,  §  148.  *Is  this  an  exceptional  case  ?  Ck>un- 
sel  for  defendant  in  error  (plaintiff  below)  olaims  tbat  it  is, 
and  denies  the  force  of  the  redemption  statute  upon  the  findings  pre- 
sented. His  argument  is  that  the  statute  applies  only  to  valid  sales, 
and  cannot  in  reason  have  any  application  to  invalid  sales. 

We  do  not  so  understand  the  statute,  so  far  as  the  legal  taxes  and 
charges  included  in  these  sales  are  concerned.  There  were  in  fact, 
though  not  in  law,  certain  sales.  The  land  was  taxable;  the  taxes 
had  not  been  paid,  and  the  taxing  officers  attempted  to  sell  the  land 
and  issue  certificates  therefor.  Every  step  was  taken  and  everything 
done  by  the  various  taxing  officers  at  the  same  time  and  in  the  same 
manner  as  was  necessary  to  make  legal  and  binding  sales.  While 
the  tax  sales  are  invalid  on  account  of  the  excess  of  illegal  taxes  and 
charges  included  therein,  the  case  is  essentially  different  from  that 
of  one  where  no  tax  proceedings  were  had,  and  no  attempt  was  made 
to  sell.     Maxson  v.  Huston,  22  Kan.  *643. 

While,  therefore,  we  think  that  the  plaintiff  below  had  the  legal 
right,  upon  proper  averments  in  his  petition,  to  contest  with  plaintiff 
in  error  the  legal  taxes  and  charges  embraced  in  the  tax  certificates, 
yet,  before  he  could  institute  such  a  contest,  or  be  entitled  to  a 
decree  from  a  court  of  equity  permitting  him  to  redeem,  he  most  have 
first  tendered  the  legal  taxes  and  charges  conceded  to  be  due,  to* 
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getber  witli  the  interest  thereon  required  by  the  statute  relating  to 
the  redemption  of  lands  sold  for  taxes.  The  petition  in  this  case 
did  not  allege  a  tender  of  the  statutory  rate  of  interest  for  the  taxes 
and  charges  admitted  to  be  legal,  and  therefore  plaintiff  below  was 
in  no  condition  to  litigate  with  defendant  below  as  to  the  illegal 
taxes  and  charges  so  included.  Objection  was  made  to  the  introduc- 
tion of  any  evidence  under  the  petition  upon  the  trial,  and  such  ob- 
jection ought  to  have  been  sustained.  This  conclusion  is  in  accord- 
ance with  the  previous  rulings  of  this  court.  In  Stebbins  v.  Guthrie, 
4  Ean.  *353,  it  was  held  that  an  occupying  claimant  was  enti- 
*610  tied  to  recover  for  lasting  and  valuable  improvements  under  *a 
void  tax  certificate.  In  Smith  v.  Smith,  15  Kan.  *290,  the 
holder  of  a  tax  deed  void  upon  its  face  was  held  to  be  entitled  to  the 
benefit  of  the  occupying  claimant  act,  and  the  provisions  of  section 
117  of  the  tax  law  of  1868. 

In  MaxBon  v.  Huston,  supra,  it  was  decided  by  a  majority  of  the  court 
that  a  tax  deed,  regular  upon  its  face,  containing  a  perfect  desoription 
of  the  land  conveyed,  and  of  record  within  the  time  prescribed  by 
the  statute  of  limitations,  was  protected  by  the  statute  from  impeach- 
ment by  evidence  that  the  description  of  the  land  on  the  assessment 
roll  and  in  the  sale  certificate  is  fatally  defective.  See,  also,  Herzog 
V.  Gregg,  23  Kan.  ♦726;  Knox  v.  Dunn,  22  Kan.  *683;  Pritchard 
V.  Madren,  24  Kan.  *486;  Corbin  v.  Young,  Id.  *198;  Genthner  v. 
Lewis,  Id.  *809;  Goe  v.  Farwell,  Id.  *666;  Millbank  v.  Ostertag,  Id. 
♦462. 

We  are  not  called  upon,  in  view  of  the  fact  that  the  petition  does 
not  allege  a  sufficient  tender,  to  pass  upon  the  validity  of  the  alleged 
illegal  taxes  and  charges. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  direction  to  the  court  below  to  render  judgment  for 
the  plaintiff  in  error. 

(AH  the  justices  concurring.) 
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January  Term,  1881. 


1.  Administration:  Demands  Against  Estates:  Appeal.  Section  108 of 
the  Code  has  no  a])p]ication  to  the  hearing  of  demands,  presented  for  al- 
lowance in  the  probate  court  against  the  estate  of  a  decedent;  and  where 
an  appeal  is  taken  from  the  decision  of  the  court  upon  the  rejectfon  of  a 
demand  to  the  district  court,  and  the  proceeding  is  tried  anew,  without 
other  papers  or  pleadings  than  those  filed  in  the  probate  court,  the  fail- 
ure to  deny  under  oath  the  execution  of  the  written  instrument  presented 
as  the  foundation  of  the  demand  does  not  admit  its  execution,  or  dis* 
pense  with  the  proof  thereof. 
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*511      *2.  Brldenoe :  Alteration  of  Written  Instmment :  Ezplanatioii. 

When  a  material  alteration  is  apparent  on  the  face  of  a  written  in- 
strument oilered  in  evidence,  the  question  as  to  the  time  of  such  altera- 
tion is  in  the  last  instance  one  for  the  jury.  It  is  like  any  other  fact  in 
the  case,  to  be  settled  by  the  tri^r  or  triers  of  the  facts.  Cfenerally,  in 
such  a  case  the  instrument  may  be  given  in  evidence,  and  may  go  to  the 
jury  or  trier  of  fact  upon  ordinary  proof  of  its  execution,  leaving  the  par- 
ties to  such  explanatory  evidence' of  the  alteration  as  they  may  choose  to 
offer. 

Error  from  Bepublio  district  court. 

Action  upon  a  promissory  note,  brought  by  Case  &  Go.  against 
Jeannette  Neil,  administratrix  of  the  estate  of  John  Neil,  deceased. 
Trial  at  the  October  term,  1879,  of  the  district  court,  and  judgment 
for  the  plaintiffs. 

L.  J.  Cram,  for  plaintiff  in  error. 

Section  108  of  the  Code  applies  only  to  aetUms,  This  case  is  not  an  action, 
but  a  proceeding  before  a  probate  court,  wherein  no  provision  Is  made  for  any 
pleadings  whatever.  The  Code  has  no  application,  and  has  not  in  any  man- 
ner changed  the  rule  of  the  common  law  which  requires  proof  of  the  execu- 
tion of  an  instrument  before  a  recovery  thereon  can  be  had;  or,  in  other 
words,  a  failure  to  deny  under  oath  the  execution  of  any  instrument  upon 
which  a  claim  is  founded,  does  not  admit  its  execution.  Chudet  v.Bcdknap, 
1  Cal.  401. 

The  court  below  held  that  it  is  a  presumption  of  law  that  the  alteration  of 
the  instrument  was  made  prior  to  the  signing  thereof,  and  that  tlierefore  the 
burden  of  proof  was  upon  the  defendant  to  show  that  the  alteration  was  made 
after  the  signature.  This  is  error.  The  party  who  claims  under  the  instru- 
ment which  appeal's  upon  its  face  to  have  been  altered,  is  bound  to  explain 
the  alteration ;  but  not  so  when  the  alteration  is  averred  by  the  opposite  party, 
and  it  does  not  appear  upon  the  face  of  the  instrument.  U.  S.  v.  Linn.  1 
How.  104.    See,  also,  Low  v.  Merrill,  1  Pin.  840;  Simpson  v.  Stackhouse,  9 

Pa.  St.  186;  1  Greenl.  Ev.  §  564;  Chit.  Bills,  212;  2  Starkie,  268. 
*512  The  alteration  in  question  was  apparent  upon  the  face  *of  the  instrn- 
ment,  and,  being  a  material  alteration,  it  destroyed  the  instrument 
'Wood worth  v.  Bank  of  America,  19  Johns*  391.  See,  also,  10  Amer.  Dec.  267, 
note,  and  cases  there  cited.  Stephens  v.  Graham,  7  Serg.  &  R.  505;  Low  y. 
MeiTill,  1  Pin.  340;  Knoxville  Nat.  Bank  v.  Chirk,  1  K.  W.  Bep.  491;  State 
Sav.  Bank  v.  Shaffer,  Id.  980;  Whitmer  v.Prye,  10  Mo.  348. 

Outhrie  d  Brown,  Palmer  d  Knappenberger,  and  Edtoin  A,  Atutin, 
for  defendants  in  error. 

The  functions  of  a  district  court  in  a  case  appealed  from  a  probate  court  are 
those  of  a  court  of  original  jurisdiction^  A  district  court  proceeds  as  if  the 
case  had  been  originally  instituted  there.  Upon  the  filing  of  the  transcript 
and  papers  in  the  office  of  the  clerk  of  a  district  court,  the  court  becomes  pos- 
sessed of  the  cause,  and  proceeds  to  hear,  try,  and  determine  the  same  anevr, 
without  regard  to  any  error,  defect,  or  other  imperfection  in  the  proceedings 
of  the  probate  court.  (Comp.  Laws  1879,  p.  485,  g  194.)  It  does  not  ait  with 
the  simple  functions  of  a  probate  court.  It  does  not  sit  as  a  reviewing  court. 
Its  duty  is  to  try  the  case  on  its  merits,  and  render  judgment  accordingly. 
Cooper  V,  Armstrong,. 3  Kan.  'I'TS.  It  follows,  therefore,  that  in  the  hearing, 
trial,  and  determination  of  the  cause  a  district  court  is  amenable  to  all  the 
rules  and  provisions  of  the  Civil  Code.    The  filing  of  the  transcript  merelv 
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brings  the  case  within  the  jurisdiction  of  the  court.  When  that  is  done»  the 
proceeding  must  in  bU,  respects  be  the  same  as  though  originally  commenced 
there.  An  issue  must  be  made  up,  and  the  cause  tried  and  judgment  rendered 
as  in  any  other  action.  The  manner  of  proceeding  on  appeal  from  justices  of 
the  peace  under  the  statute  of  1868  (since  clianged)  was  as  follows: 

«The  plaintiff  in  the  court  below  shall  be  plaintiff  in  the  district  court,  and 
the  parties  shall  proceed  in  all  respects  in  the  same  manner  as  though  the  ac- 
tion had  been  originaUy  instituted  there.  *'    Gen.  St.  p.  801,  §  124. 

Under  this  statute  it  was  held  that  the  pleadings  required  bj  the  Code  must 
be  filed  in  the  district  court,  though  none  were  filed  or  required  before  the  jus- 
tice; and  such  pleadings  would  be  controlled  and  construed  by  all  the  provis- 
ions of  the  Code  applicable  to  pleading.     Tarleston  v.  Brily,  8  Kan.  *434; 

Copeland  v.  Majors,  9  Kan.  *104. 
*513  'I'The  language  of  the  section  directing  the  manner  of  proceeding  on 
appeal  from  the  probate  court  is  much  stronger,  and  the  reasons  which 
led  to  the  construction  given  to  the  justices'  act  should  apply  with  much 
greater  force.  It  further  follows,  therefore,  that  the  allegations  of  the  exe- 
cution of  the  note  on  which  the  claim  was  based,  and  of  the  indorsement 
thereon,  should  be  taken  as  true,  the  answer  denying  the  same  not  being  ver^ 
ified.    Gomp.  Laws  1879,  p.  616,  §  108. 

Upon  the  second  and  third  questions  which  the  plaintiff  in  error  raises  in 
her  brief,  the  decisions  are  not  uniform.  Authorities  can  be  cited  in  which 
it  is  laid  down  that  an  alteration  apparent  on  the  face  of  an  instrument  will 
be  presumed  to  have  been  made  after  its  execution,  and  that  it  lies  upon  the 
paity  offering  it  to  explain  the  alteration;  but  in  other  courts,  and  we  think 
by  the  weight  of  authority,  this  doctrine  is  either  doubted  or  denied.  Clark 
V.  Roffers,  2  Greenl.  147;  Gooch  v.  Bryant,  1  Shep.  886;  Wickes  v.  Caulk,  5 
Har.  £  J.  41;  Smith  v.  Spinolla,  2  Johns.  Cas.  198;  Cumberland  Bank  v.  Hidl, 
6  N.  J.  Law,  215;  Sayre  v.  Reynolds,  5  N.  J.  Law,  787;  Cole  v.  Petty,  2  N. 
J.  Law,  44;  Bailey  v.  Taylor,  11  Conn.  581;  Beaman  v.  Russell,  20  Vt.  205; 
Bank  of  U.  S.  v.  Lyman,  Id.  666;  Stoner  v. Ellis,  6  Ind.  152;  French  v.  State, 
12  Ind.  670;  Cole  v.  Hills,  44  K.  H.  227;  2  Daniel,  Nog.  Inst.  8  1165;  Harvey 
V.  Troupe,  28  Miss.  588;  Levy  v.  Peters,  9  Serg.  & R.  125;  Whitaker  v.  Morri- 
son, 1  Fla.  25. 

•  HoBTON,  G.  J.  On  the  third  day  of  July,  1879,  J.  I.  Case  &  Co.,  a 
corporation  organized  under  the  laws  of  the  slate  of  Wisconsin,  filed 
in  the  probate  court  of  Republic  county  a  demand  against  the  estate 
of  John  Neil,  deceased,  upon  the  following  note: 

"MiNEBAL  Point,  Wis..  February  7,  1880.  Nine  months  after  date,  for 
value  received,  we  promise  to  pay  to  the  bearer,  Francis  Hambly,  one  hun- 
dred and  forty-four  50-100  dolJars,  with  interest  at  7  per  cent.,  at  W.  F. 
Henry's  bank.  Mineral  Point.  John  Neil. 

"David  Neil." 

Indorsed:  ''Fbancis  Hambly;  Oct  27, 1875,  rec'd  of  John  Neil  one  dollar." 

The  administratrix  of  the  estate  filed  a  written  answer  to  the  claim, 
alleging  that  the  note  was  false  and  forged,  also  setting  up  the 
*514  five-years  statute  of  limitations,  and  stating  that  *there  had 
been  no  payment  of  money  npon  the  note  within  the  life-time 
of  the  intestate.  The  hearing  npon  the  application  to  allow  the  de- 
mand was  had  August  28,  1879.  The  court  took  the  matter  under 
advisement  until  September  1st  following,  at  which  time  judgment 
was  rendered  against  the  plaintiffs  for  costs.    Thereupon  an  appeal 
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was  taken  to  the  district  court.  No  new  pleadiDgs  wei«  filed;  nor 
was  any  application  made  therefor.  The  case  was  tried  at  the  Oc« 
tober  term,  1879,  of  the  court,  without  the  intervention  of  a  jury. 
The  plaintiff,  npon  the  trial,  offered  the  instrument  in  writing,  evi- 
dencing the  alleged  claim.  The  administratrix  objected, on  the  ground 
of  the  absence  of  proof  of  the  execution  of  the  note  and  indorsement 
thereon.  The  court  held  the  execution  of  the  instrument  and  the 
indorsement  were  confessed,  as  there  had  been  no  denial  thereof  veri- 
fied by  the  affidavit  of  any  party.  This  raises  the  first  question  pre- 
sented for  our  consideration:  Does  section  108  of  the  Code  extend 
to  cases  like  this  appealed  from  the  probate  court  to  the  district  court, 
where  new  pleadings  are  not  filed,  and  the  proceeding  is  heard  upon 
the  papers  of  the  probate  court  ?     Said  section  reads : 

'Un  all  actions,  allegations  of  the  execution  of  written  instruments  and  in- 
dorsements thereon,  of  the  existence  of  a  corporation  or  parcnerahip,  or  o£  any 
•appointment  or  authority,  shall  be  taken  as  true  unless  the  denial  of  the  same 
be  verified  by  the  affidavit  of  the  party,  his  agent  or  attorney." 

Now,  section  194,  o.  37,  Gomp.  Laws  1879,  relating  to  appeals 
from  the  probate  court,  provides  that  upon  the  filing  of  the  transcript 
and  papers  in  the  office  of  the  clerk  of  the  district  court,  the  oonrt 
shall  be  possessed  of  the  cause,  and  shall  proceed  to  hear,  try,  and 
determine  the  same  anew,  without  regarding  any  error,  defect,  or  other 
imperfection  in  the  proceedings  of  the  probate  court.  The  primazy 
meaning  of  "anew"  is  "over  again/'  and  (o  hear  and  try  a  case  anew 
is  to  try  the  case  "over  again."  In  the  probate  court  a  claim  ex- 
ceeding  $50  must  be  established  by  competent  evidence  before  it  is 

allowed,  and  the  court  hears  and  determines  the  demand  with- 
*515     out  any  formal  pleadings.     When  the  appeal  is  'perfected  in 

the  district  court,  the  court  is  possessed  of  the  cause,  and  hears 
and  determines  the  same  anew.  These  provisions  seem  to  give  each 
party  in  the  district  court  the  right  to  prove  any  demand  or  defense 
which  might  have  been  proved  in  the  probate  court  upon  the  papers 
filed.  In  this  light,  section  108  has  no  application  to  appeals  of  this 
character  where  the  parties  do  not  file  new  pleadings.  Clearly,  a 
failure  to  deny  under  oath  the  executiqn  of  a  written  instrument  set 
up  as  a  demand  in  the  probate  court  does  not  dispense  with  the  proof 
of  its  execution ;  and  if  the  district  court  takes  the  case»  and  pro- 
ceeds with  it  anew  upon  the  appeal,  the  like  practice  ought  to  prevail 
there.  In  justice,  section  108  ought  not  to  extend  to  the  representa- 
tive of  a  deceased  party  in  proceedings  to  establish  demands  upon 
written  instruments  in  the  probate  court,  and,  if  new  pleadings  are 
not  filed  in  the  district  court,  the  same  rule  should  follow.  The  court 
therefore  erred  in  receiving  the  instrument  without  due  proof  of  its 
-execution  and  the  indorsement  thereon.  The  decisions  upon  appeals 
from  justices  of  the  peace,  under  section  124,  c.  81,  Gen.  St.  1868, 
are  not  applicable  here,  as  that  section  specifically  prescribes  that,  on 
appeal  to  the  district  court,  the  parties  are  to  proceed  in  all  respects 
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in  the  same  manner  as  though  the  action  had  been  originally  insti- 
tuted there. 

When  the  written  instrument  was  presented  in  evidence  it  appeared 
from  the  face  thereof  that  the  rate  of  interest  had  been  changed  either 
from  7  to  10  or  from,  10  to  7  per  cent.»  and  the  administratrix  ob- 
jected to  the  reception  of  the  writing  in  evidence  until  such  apparent 
alteration  had  been  explained.  The  court  overruled  the  objection, 
and  held  that  the  burden  of  proof  was  upon  the  defendant  to  show 
that  the  alteration  was  made  after  its  execution.  Counsel  challenge 
this  rule,  and  insist  that  the  weight  of  authority  is :  If,  on  the  pro- 
duction of  a  written  instrument,  it  appears  to  have  bden  altered,  it  is 
incumjbent  on  the  party  offering  it  in  evidence  to  explain  this  appear- 
ance.  This  is  a  vexed  question,  and  the  books  are  full  of  diverse  de- 
cisions. Four  different  rules  are  generally  stated :  First,  that 
*516  an  alteration  apparent  *on  the  face  of  the  writing  raises  no 
presumption  either  way,  but  the  question  is  for  the  jury;  sec- 
ond, that  it  raises  a  presumption  against  the  writing,  and  requires, 
therefore,  some  explanation  to  render  it  admissible;  third,  that  it 
raises  such  a  presumption  when  it  is  suspicious,  otherwise  not; 
fourth,  that  it  is  presumed,  in  the  absence  of  explanation,  to  have  been ' 
made  before  delivery,  and  therefore  requires  no  explanation  in  the 
first  instance. 

It  is  impossible  to  fix  a  cast*iron  rule  to  control  in  all  cases;  but 
certainly  the  second  rule,  and  the  one  contended  for  by  plaintiff  in 
error,  is  not  the  true  one.  Clearly » in  ordinary  cases,  the  alteration 
ought  not  to  raise  a  presumption  against  the  instrument,  because 
the  law  never  presumes  wrong.  The  question  as  to  the  time  of  the 
alteration  is,  in  the  last  instance,  one  for  the  jury.  It  is,  like  any 
other  fact  in  the  case,  to  be  settled  by  the  trier  or  triers  of  the 
facts.  Generally,  the  instrument  should  be  given  in  evidence,  and 
in  a  jury  case  should  go  to  the  jury,  upon  ordinary  proof  of >  its  ex- 
ecution, leaving  the  parties  to  such  explanatory  evidence  of  the  al- 
teration as  they  may  choose  to  offer.  If  there  is  neither  intrinsic 
nor  extrinsic  evidence  as  to  when  the  alteration  was  made,  it  is  to 
be  presumed,  if  any  presumption  is  said  to  exist,  that  the  altera- 
tion was  made  before  or  at  the  time  of  the  execution  of  the  instru- 
ment. Perhaps  there  might  be  cases  when  the  alteration  is  attended 
with  such  manifest  circumstances  of  suspicion  that  the  court  might 
refuse  to  allow  the  instrument  to  go  before  the  jury  until  some  ex- 
planation; but  this  case  is  not  of  that  character.  National  Bank  v. 
Franklin,  20  Ean.  264;  Stoner  v.  Ellis,  6  Ind.  161;  Paramore  v. 
Lindsey,  63  Mo.  6S ;  White  v.  Hass,  32  Ala.  470.  See.  also.  Hunt 
v.  Gray,  36  N.  J.  Law,  227;  Hayden  v.  Goodnow,  39  Conn.  164; 
Davis  V.  Jenney,  1  Mete.  221. 

Many  of  the  authorities  conflicting  with  these  views,  upon  exami- 
nation will  be  found  to  have  been  based  upon  principles  applicable  to 
the  alteration  of  written  deeds  only,  and  seem  to  have  been  founded 
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upon  the  solemn  charaoter  of  sealed  instraments  as  evidence. 
*617  As  the  deed  was  the  only  evi*dence  of  a  contract  under  seal, 
and  could  not  be  contradicted,  it  wBfi  highly  important  that  it 
should  declare  the  true  intent  of  the  parties,  and  that  it  should  speak 
an  unvarying  and  unequivocal  language.  Therefore  it  waa  deemed 
necessary  to  protect  it  from  every  possibility  of  alteration.  Hence 
the  reason  of  many  of  the  decisions  holding  every  alteration  as  rais- 
ing a  presumption  against  the  instrument.     Figot's  Case,  11  Coke,  27. 

On  account  of  the  admission  of  the  note  without  sufSoient  proof  of 
its  execution,  the  judgment  of  the  district  court  must  be  reversed,  and 
the  case  remanded. 

(All  the  justices  concurring.) 


William  Ooden  v.  C.  E.  Stoexs. 
January  Term,  1881. 

Boads  and  Highways:  Notice:  Waiver:  Damages.  Where  a  resident 
land-owner  waives  the  notice  required  to  be  served  upon  him  by  section 
8,  c.  108,  Laws  1874,  and  presents  his  claim  for  damages  for  the  laying- 
out  and  opening  of  a  public  road  over  his  premises  to  the  board  of  countr 
commissioners,  and  thereafter  appeals  from  the  decision  of  the  board  upon 
his  claim  to  the  district  court,  and  there  obtains  a  judgment  for  liis  dam- 
ages, he  cannot  thereafter  question  the  validity  of  the  proceedings  to  es- 
tablish the  road  over  his  land,  or  maintain  an  action  for  trespass  against 
the  road  overseer  in  opening  the  road  under  the  order  of  the  county  iMard.^ 

Error  from  Clay  district  court. 

Trespass  brought  by  Ogden  against  Stokes.  Trial,  and  judgment 
for  the  defendant,  at  the  January  term,  1880,  of  the  district  court. 
The  plaintiff  brings  the  case  here. 

CM.  Anthony,  for  plaintiff  in  error. 

C  M.  Kellogg,  for  defendant  in  error. 

*518     *HoRTON,  0.  J.     This  was  an  action  for  trespass  against  the 

road  overseer  for  opening  a  road  on  the  land  of  plaintiff.     It 

was  tried  before  a  justice  of  the  peace,  and  afterwards  appealed  to 

the  district  court.     There  the  case  was  submitted  upon  the  following 

agreed  statement  of  facts: 

*' At  the  commissioners'  court  of  Clay  county,  Kansas,  the  board  appointed 
viewers  to  locate  a  road  in  Highland  township,  in  said  county  and  state,  over 
the  land  of  the  plaintiff.  The  record  of  the  said  board  shows  that  notice 
of  the  time  the  viewers  would  meet  was  given  by  publication  in  a  newspaper, 
and  by  setting  up  a  notice  in  the  county  clerk^s  office  as  required  by  law,  but 
no  notice  was  set  up  or  posted  in  Highland  township,  the  only  municipal 

1  Want  of  jnrisdictioD  cured,  Woodson  Co.  T.  Heed,  S3  Kan,  88,  5  Pac  Rep.  453. 
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township  through  which  the  road  ruDS  or  passes;  that  the  plaintiff  waived  the 
six  days*  notice  required  bj  law,  presented  his  claim  to  the  board  of  county 
commissioners,  and  then  appealed  his  claim  to  the  district  court,  and  at  its 
January  term  obtained  a  Judgment  for  $16.  It  is  further  agreed  that  the  de- 
fendant committed  the  trespass  complained  of  as  road  overseer  in  opening  the 
road  as  ordered  by  the  board." 

It  is  contended  by  the  plaintiff  that  the  road  is  wholly  void  for 
want  of  jurisdiction  on  the  part  of  the  board  of  commissioners  to 
establish  the  same  or  to  order  it  opened.  This,  upon  the  theory  that 
no  notice  was  set  up  as  required  by  section  8,  c.  108,  Laws  1874»  in 
the  township  where  the  road  was  located.  Whatever  may  be  the 
general  effect  of  not  giving  the  notice,  we  need  not  now  consider.  The 
plaintiff  is  iii  no  condition  to  question  the  validity  of  the  proceedings 
of  the  county  board  in  establishing  and  opening  the  road  over  his  own 
land.  He  waived  notice  of  the  meeting  of  the  viewers,  presented 
his  claim  for  damages  to  the  board,  thereafter  appealed  from  its  de- 
cision to  the  district  court,  and  recovered  upon  his  claim.  He  has 
obtained  a  judgment  for  compensation  for  the  location  and  opening 
of  the  road  on  his  premises,  and,  after  having  proceeded  thus  far,  he 
cannot  now  be  heard  to  object  to  the  validity  of  the  road.  Neither 
can  be  maintain  any  action  for  trespass  against  the  road  over- 
^519  seer  in  open*ing  the  road  upon  his  land  under  the  order  of  the 
county  board.  Even  if  there  were  any  irregularities  in  the 
preliminary  or  other  proceedings,  he  has  consented  to  the  location 
and  opening  of  the  road,  and  recovered  damages  therefor,  and  it 
would  be  an  act  of  gross  injustice  now  to  allow  him  to  forbid  the  open- 
ing of  the  road,  or  to  make  an  officer  liable  for  trespass  in  carrying 
out  the  orders  of  the  county  board. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


Township  of  Dixon  r.  Board  of  Com'rs  of  Sumner  Co.  and  others. 

« 

January  Term,  1881. 

Injunotion :  Parties :  Ei]goiiiing  Bonds.  The  railroad  company  is  not  a 
necessary  party  defendant  in  an  action  brought  by  a  municipal  township 
against  the  board  of  county  commissioners  and  the  county  clerk  to  per- 
petually enjoin  them,  as  agents  of  the  township,  from  subscribing  to  the 
capital  stock  of  the  railroad  company,  and  executing  bonds  of  the  town- 
ship in  payment  therefor,  under  the  pretended  authority  of  a  special  elec* 
tion  held  to  take  the  sense  of  the  electors  of  the  township  upon  the  sub* 
scription  of  stock  and  the  issuing  of  bonds,  where  the  petition  alleges 
the  conditions  precedent  to  the  power  of  the  county  board  to  call  the  elec- 
tion and  make  any  subscription  were  not  complied  with. 

Error  from  Sumner  district  court. 
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InjnnotioD  brought  by  the  township  of  Dixon,  in  the  eouniy  of  Som- 
ner,  against  the  board  of  oommissioners  and  the  county  clerk  of  said 
county.  Trial  at  the  November  term^  1880,  of  the  district  coort, 
and  judgment  for  the  defendants. 

Quigley  dt  Reed,  for  plaintiff  in  error. 

WiUaie  dt  Houghey^  for  defendants  in  error. 

*620  *HoRTON,  G.  J.  The  plaintiff  filed  its  petition  against  the  de- 
fendants to  restrain  and  perpetually  enjoin  them  from  sub- 
scribing for  $16,000  of  ,the  capitid  stock  of  the  Southern  Eaneas  & 
Western  Bailroad  Company,  and  also  to  restrain  and  perpetually  en- 
join them  from  executing  to  the  company  any  bonds  of  the  township 
in  payment  for  said  stock.  A  temporary  injunction  was  granted  bj 
the  probate  court  of  Sumner  county,  and  thereafter  defendants  filed 
their  demurrer  to  the  plaintiff's  petition,  alleging  several  causes  there- 
for; among  others  that  it  appeared  from  the  petition  that  there  was  a 
defect  of  parties  defendant  to  the  action  in  this :  that  the  Southern 
Kansas  &  Western  Bailroad  Company  was  a  necessary  party  de- 
fendant, and  one  without  whose  joinder  with  the  defendants  no  fin&l 
determination  of  the  issues  tendered  by  the  petition  could  be  had, 
and  that  such  petition  was  defective  because  the  said  railroad  com- 
pany was  not  a  party  to  the  action.  The  court  sustained  the  de- 
murrer, and  dismissed  plaintiff's  petition^  with  costs. 

Upon  what  ground  the  demurrer  was  sustained,  we  are  not  in- 
formed, but  the  main  question  discussed  in  the  brief  of  plaintiff,  and 
the  only  question  discussed  in  the  brief  of  defendants,  is  the  absence 
of  the  railway  company  as  a  party  defendant.  It  is  contended  by  the 
defendants  that  such  company  was  a  party  to  be  affected  by  the  judg- 
ment to  be  rendered  in  the  case,  and  was  therefore  a  necessary  party 
in  the  action,  and  the  non- joinder  of  the  company  was  to  the  pieja- 
dice  of  both  the  defendants  and  the  companv.  We  may  assume, 
therefore,  from  the  character  of  the  argument  before  us,  that  the  de- 
murrer was  sustained  for  the  reason  that  the  railroad  company  was 
deemed  a  necessary  party  defendant,  and  yet  was  not  made  such  a 
defendant  by  the  plaintiff.  If  the  ruling  was  upon  this  ground,  it  was 
erroneous.  The  election  or  vote  to  subscribe  for  stock  did  not  consti- 
tute or  form  any  contract  with  the  railroad  company,  and  as  it  is 
clearly  alleged  in  the  petition  that  no  subscription  had  been 
*521  *made,  and  that  the  purpose  of  the  action  was  to  enjoin  and 
to  prevent  a  wrongful  and  illegal  subscription,  we  do  not  think 
the  railroad  company  was  a  necessary  party  in  the  action.  Of  course, 
the  railroad  company  cannot  be  affected  by  any  of  these  proceedings, 
because  the  law,  before  it  decides  against  any  party  or  person,  gives 
an  opportunity  for  such  party  or  person  to  be  heard.  Land-Grant 
Ry.  Co.  V.  Davis  Co.,  6  Kan.  *256 ;  P.  &  F.  R.  By.  Co.  v.  Anderson  Co., 
16  Kan.  302;  Atchison,  T.  &  8.  F.  R.  Co.  v.  Jefferson  Co.,  12  £ao. 
*127. 
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The  case  of  State  v.  Anderson,  5  Ean.  ^&0,  ia>not  in  conflict  with 
the  views  expressed  herein,  becaaae  the  sole  question  submitted  in 
that  case  was  as  to  the  validity  of  an  act  of  the  legislature  granting 
lands  for  the  construetion  of  certain  railroads, and  thedetermination 
of  Sruch  question  was  vitally  important  to  the  companies  claiming  the 
benefits  of  the  grant.  If  the  act  was  valid,  the  several  companies  re- 
ceived the  proceeds  of  the  sale  of  500,000  acres;  if  it  was  invalid, 
they  lost  that  much.  Before  a  decision  affecting  such  important  mat- 
ters, the  railroad  companies  were  entitled  to  be  beard.  Here  the  ac- 
tion was  between  the  plaintiff  and  its  agents,  and,  as  no  subscription 
has  been  made,  the  company  was  not  a  necessary  party  in  the  deter- 
mination of  the  issues  involved. 

The  order  and  judgment  of  tbe  district  court  will  be  reversed,  and 
the  case  remanded. 

(All  the  justices  concurring.) 


*522  *Elizabbth  W.  Lono  v.  Gottlieb  WptiF. 

January  Term,  1881. 

1.  Taxation:  Bedemption:  Notice.    The  requirement  of  the  statute  re- 

lating to  the  collection  of  taxes  for  the  publication  of  tbe  redemption  no- 
tice is  not  merely  directory.  Such  notice,  though  subsequent  in  point  of 
time  to  the  tax  sale,  is  nevertheless  a  precedent  condition  to  a  valid  tax 
deed. 

2.  .    Where  the  notice  of  redemption  in  a  tax  proceeding  sets  forth  the 

requirements  of  the  statute,  and  also  contains  erroneous  statements  of 
the  day  and  year  of  the  tax  sale,  and  such  statements  are  ^o  interwoven 
into  the  notice  as  to  contradict  its  statutory  terms,  and  therefore  to  be 
misleading,  the  notice  is  insufficient,  and  so  defective  as  to  be  fatal  to  the 
tax  deed.^ 

8. :  Limitations.    A  tax  deed  was  filed  for  record  November  80, 1876. 

An  action  for  the  recovery  of  the  real  property  therein  embraced  was  be- 
gun April  22,  1879,  and  in  such  action  the  controversy  turned  upon  the 
validity  of  the  tax  deed.  Held,  the  plaintiff's  right  to  sue  was  not  barred 
by  the  statute  of  limitations  In  subdivision  8,  §  16,  Code,  as  a  different 
limitation  is  specially  prescribed  in  section  141,  c.  84,  Laws  1876.' 

Error  from  Doniphan  district  court. 

Ejectment,  brought  by  Long  against  Wolf,  to  recover  one  hundred 
and  twenty  acres  of  land.  Judgment  for  the  defendant,  at  the  March 
term,  1880,  of  the  district  court. 

'A  notice  of  redemption  in  substantial  oomplianoe  with  the  statute  Is  essential. 
Blackistone  ▼.  Sherwood,  31  Kan.  35,  2  Pac.  Rep.  874.  The  posting  of  ^e  redemption 
list  and  notice  required  by  section  137  of  the  tax  law  cannot  be  omitted.  Stent  y.  Cdatei^ 
86  Kan.  382,  II  Pac.  Rep.  161. 

*  Extension  of  Umitation  by  subsequent  statute.  Keith  t.  Kdth,  26  Kan.  26 ;  Ltppo 
V.  Gilbert,  Id.  140. 
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AUwri  Perry,  for  plaintiff  in  error. 
MilU  d  WeUt,  for  defendant  in  error 


HoRTON,  G.  3.  This  was  an  action  in  the  nature  of  ejeetment,  by 
plaintiff  against  the  defendant,  for  the  recovery  of  120  acres  of  land. 
The  plaintiff  claimed  under  the  original  or  patent  title;  the  defend- 
ant claimed  upon  the  faith  of  a  decree  of  the  district  court  of  Doni- 
phan  county,  of  September  15,  1876,  rendered  in  an  action  then 
pending  between  G.  I.  and  W.  B.  Btebbins,  and  plaintiff,  and 
*628  and  also  under  a  tax  deed  *of  the  date  of  November  80, 1876. 
On  November,  18,  1875,  O.  I.  and  W.  B.  Stebbins,  grantors 
of  defendant,  obtained  a  tax  deed  for  the  land  in  dispute.  Under  this 
they  took  possession,  and  obtained  a  decree  against  the  plaintiff, 
quieting  their  title,  and  on  November  25,  1876,  executed  a  deed  to 
defendant. 

This  tax  deed  is  void  upon  its  face,  as  it  recites  a  sale  of  ten  dis- 
tinct tracts  of  land  together,  for  a  gross  amount.  Hall's  Heirs  v. 
Dodge,  18  Kan.  277.  The  judgment  of  September  15,  1876,  is  void 
and  without  any  force,  for  the  reason  that  service  was  only  obtained 
by  publication,  and  no  sufficient  affidavit  was  filed.  The  affidavit 
failed  to  show  that  service  could  not  be  made  personally  on  the  de- 
fendant in  that  action  within  the  state.  Therefore  the  tax  deed  of 
November  18,  1875,  and  the  judgment  of  September  15,  1876,  gave 
no  rights  to  the  defendant's  grantors,  and,  being  void,  they  gave  no 
right  or  title  to  the  defendant. 

The  tax  deed  of  November  30,  1876,  is  challenged  upon  various 
grounds ;  only  one  of  which,  however,  it  is  necessary  in  oar  view  of 
the  case  to  notice.  The  tax  certificate  recites  that  the  sale  was  made 
on  the  seventh  of  May,  1872,  for  the  delinquent  tax  of  the  year  1871. 
The  redemption  notice  was  as  follows : 

"County  Tbbasureu^s  Offiob,  Tboy,  Kan.,  November  24, 1874. 

''Notice  is  hereby  given  to  those  whom  it  may  concern,  that  the  following 
described  real  estate  was  sold  on  the  thirteenth  day  of  May,  1873t  for  delin- 
quent taxes  of  the  year  1871,  and  that  the  three  years  allowed  by  law  for  the 
redemption  of  the  same  expire  on  the  fourteenth  day  of  May,  1875.  Therefore, 
any  of  said  described  real  estate  being  unredeemed  from  said  taxes  in  the 
time  limited  therefor  will  be  conveyed  to  the  purchaser  by  tax  deed. 

"BoBERT  Tbact,  County  Treasurer. 


0WHBB8. 

QUAB. 

«• 

T. 

B. 

TAX. 

Elizabeth  Long,     •       •       •       - 

N.W. 

85 

4 

20 

ISO 

190  90 

*^The  State  of  Kansas,  Doniphan  County — ss, :  Sol.  Miller,  having  been 
first  duly  sworn,  says  that  the  annexed  list  of  lands  and  lots  for  re- 

*524  demption  was  published  '■'for  five  consecutive  weeks,  commencing  tbe 
third  day  of  December,  1874,  in  the  Weekly  Kansas  Chief,  a  weeklj 

newspaper  of  which  affiant  is  editor,  printed  and  of  general  circulation  in  said 
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oounty  of  Doniphan;  and  the  annexed  account  ia  correct  according  to  tiie  best 
of  his  knowledge  and  belief,  and  the  charges  therefor  according  to  law. 

104  descriptions  of  land  at  25c $  26  00 

1155  lots  at  10c., •  115  50 

12}  squares  notice  and  heading,  five  weeks*      •  •  •       87  50 

"Total, 6179  00 

"Subscribed  and  sworn  to  before  me,  county  derk  in  and  for  said  county, 
this  fourth  day  of  Jannary,  1875. 
[Seal.]  "Charles  Rapfelye,  Clerk. 

*' Filed  January  ^,  1875." 

This  notice  we  deem  insafficient,  becjiuee  contradictory  and  notis- 
leading  in  its  terms,  and  so  defective  as  to  be  fatal  to  the  tax  deed. 
It  is  true  that  it  contains  the  substantial  requirements  of  the  statute; 
but  it  also  contains  other  statements  and  matters  of  such  a  character 
as  to  render  it  inefifectual.  We  have  already  gone  to  the  extreme 
verge  in  the  case  of  Shoup  v.  Union  Pac.  Ry.  Co.,  24  Kan.  *647,  and 
Watkins  v.  Inge,  Id,  *612j  in  holding  defective  notices  of  redemption 
sufficiently  valid,  and  do  not  think  that  iihe  requirements  of  such  no* 
tice  can  be  weakened  any  further.  Those  cases  deserve  to  be  limited, 
rather  than  extended;  and  the  principles  there  stated  in  reference  to 
redemption  notices  must  be  held  as  applying  only  to  the  particular 
facts  disclosed  in  the  records  then  before  us.  The  notice,  though 
subsequent  in  point  of  time  to  the  tax  sale,  is  precedent  to  the  acqui- 
sition of  title,  and  must  be  substantially  complied  with.  Counsel  for 
defendant  claim  that,  as  the  errors  in  the  notice  were  in  favor  of  the 
plaintiff  and  against  the  defendant,  and  as  some  of  the  statements  of 
the  notice  were  unnecessary  within  the  provisions  of  the  statute,  the 
plaintiff  was  not  injured  thereby.  We  do  not  think  the  argument 
sound,  because  the  errors  and  unnecessary  statements  tended  to  con- 
tradict  the  notice  and  mislead  parties.     If  such  errors  and  statements 

had  been  omitted,  the  notice  would  be  valid. 
*525     ^Counsel  for  defendant  suggest  that  plaintiff's  right  to  sue  is 

barred  by  the  statute  of  limitations  of  subdivision  3,  §  16,  Code, 
which  provides  that  an  action  for  the  recovery  of  real  property  sold 
for  taxes  must  be  brought  within  two  years  after  the  date  of  the  re- 
cording of  the  tax  deed.  The  tax  deed  was  filed  for  record  Novem- 
ber 30,  1876.  This  action  was  begun  April  22,  1879.  The  law  in 
force  at  the  time  of  the  commencement  of  the  action  was  section  141, 
c.  34,  Laws  1876,  which  took  effect  March  11, 1876,  and  reads :  "Any 
suit  or  proceedipg  against  the  tax  purchaser,  his  heirs  or  assigns,  for 
the  recovery  of  lands  sold  for  taxes,  or  to  defeat  or  avoid  a  sale  or  con- 
veyance of  lands  for  taxes,  except  in  cases  where  the  taxes  have  been 
paid,  or  the  land  redeemed  as  provided  by  law,  shall  be  commenced 
within  five  years  from  the  time  of  recording  the  tax  deed,  and  not 
thereafter.''  Section  16,  Code,  cannot  therefore  be  said  to  apply,  as 
a  different  limitation  is  specially  prescribed  by  the  statute  of  1876^ 
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and  this  action  is  governed  by  such  limitation.  The  defendant  niiist 
be  remitted  to  his  remedy  for  the  taxes  and  improvements  under  the 
occupying  claimant  act. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  ease 
remanded,  with  directions  to  the  court  to  proceed  in  accordance  with 
the  views  herein  expressed. 

(All  the  justices  concurring.) 


*626  ^Bjsnby  Bttbobtt  v.  John  Babriok. 

January  Term,  1881. 

1.  Minor :  Statute  Gonstmed.  The  lanffuage  "capable  of  contractliig, "  in 
section  8,  c.  67,  p.  553,  Gomp.  Laws  1879,  Is  to  be  understood  as  "iegallj 
capable  of  contracting,"  and  not  that  a  minor  is  mentally  and  phyBicaDj 
capable  of  contracting. 

2. :  Executory  Contract.  An  Infant's  executory  contract  is  ordinarily 

voidable;  that  is,  he  may,  if  he  choose,  refuse  to  execute  and  comply  wlthite 
provisions,  and  may  at  any  time  when  he  is  sued  upon  it,  before  he  comes 
of  age,  or  within  a  reasonable  time  thereafter,  disaffirm  the  same.  But 
after  he  becomes  of  the  age  of  twenty-one  years  he  cannot  disaffirm  this 
contract,  without  returning  to  the  other  psurty  what  he  may  have  received 
under  it,  if  he  then  sUll  possesses,  or  has  within  his  contxol«  what  he  so 
received.* 

Error  from  Linn  district  court. 

Replevin  for  two  horses,  brought  by  Burgett  against  Barrick.  Plain- 
tiff alleged  ownership,  and  set  up  a  chattel  mortgage  on  the  property 
sought  to  be  replevied,  given  by  the  defendant  to  one  Thomas  Bettes, 
and  a  note  of  $99,  for  which  the  mortgage  was  given  as  security; 
that  the  note  and  mortgage  were  dated  July  30, 1879,  payable  twelve 
months  after  date ;  that  Thomas  Bettes  assigned  the  note  and  mort- 
gage to  plaintiff,  and  that  the  note  was  due  and  unpaid ;  that  demand 
had  been  made  for  the  property,  which  was  refused  by  defendant; 
that  the  plaintiff  deemed  himself  insecure,  and  was  in  fact  insecure. 
The  defendant  answered  by  a  guardian  ad  litem^  and  admitted  sign- 
ing the  note  and  mortgage,  but  alleged  that  at  the  time  he  signed 
them  he  was  a  minor  and  of  the  age  of  eighteen  years  only,  that 
the  note  and  mortgage  were  without  consideration,  and  that  he  dis- 
affirmed the  contract.  The  plaintiff  alleged  in  his  reply,  and  amend- 
ment thereto,  that  the  chattel  mortgage  and  note  were  given  under 
an  arrangement  and  contract  between  Thomas  Bettes  and  defendant, 
by  which  defendant  was  to  trade  and  deliver  to  Bettes  a  mule,  and 
that  3ettes  was  to  and  did  trade  and  deliver  to  defendant  the  horses 

'See  note  at  end  of  caM. 
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described  in  the  mortgage,  and  was  to  and  did  receive  the  note 
^527    and  mortgage  described  in  the  petition  as  boot  *or  difference 

between  the  mole  and  the  horses;  that  the  trade  was  a  good 
one;  that  defendant  bad  never  offered  to  return  the  horses,  nor  had 
he  ever  demanded  the  mule;  that  for  years  before,  and  at  the  time  of 
the  trade,  defendant  had  been  doing  business  on  his  own  account  and 
as  an  adult,  and  that  by  reason  thereof  Bettes  had  good  reason  for 
believing  the  defendant  capable  of  contracting;  that  the  said  trade, 
and  the  execution  of  the  note  and  mortgage,  were  made  with  the  con- 
sent of  the  father  of  the  defendant,  and  that  the  mule  traded  to  Bettes 
was  an  animal  given  to  the  defendant  by  his  father  for  the  purpose 
of  trading.  Trial  at  the  November  term,  1880,  when  the  court  charged 
the  jury  as  follows : 

"(1)  Gentlemen  of  tike  Jury:  The  plaintiff  brings  this  action  to  obtain 
possession  from  the  defendant  of  two  certain  horses,  which  he  claims  to  re- 
cover by  virtue  of  a  certain  chattel  mortgage,  which  has  been  read  in  your 
hearing.  It  is  admitted  by  the  pleadings  and  by  the  parties  that  the  defend- 
ant executed  to  the  plaintiff's  assignor,  Bettes,  a  note  for  $99,  and  executed 
the  mortgage  to  secure  the  note.  It  appears  also  by  a  comparison  of  the  date 
and  terms  of  the  note  that  the  note  became  due  before  this  suit  was  brought. 
It  is  not  controverted  that  the  note  and  mortgage  were  transferred  by  Bettes 
to  the  plaintiff  Burgett,  and  that  the  note  is  not  paid. 

"(2)  Upon  this  state  of  facts,  and  upon  the  admissions  of  the  pleadings,  the 
plaintiff  has  a  prima  facie  case,  and  would  be  entitled  to  recover  if  nothing 
further  appeared.  But  it  is  alleged  by  the  answer,  on  behalf  of  the  defend- 
ant, that  the  defendant  at  the  execution  of  the  note  and  mortgage  was  an  in- 
fant, under  the  age  of  twenty-one  years.  He  claims  the  privilege  of  an  infant 
to  disaffirm  and  avoid  the  contract  expressed  by  the  note  and  mortgage.  His 
plea  of  infancy,  if  true,  and  bis  disaffirmance  of  the  contract,  if  the  note  and 
mortgage  in  this  action  are  the  same  note  and  mortgage,  entitle  him  to  a  ver- 
dict, unless  you  sliould  find  from  the  evidence  that,  from  the  defendant's  hav- 
ing engaged  in  business  as  an  adult,  Bettes,  to  whom  the  note  and  mortgage 
were  given,  had  good  reason  to  believe  that  the  defendant  was  capable  of  con- 
tracting. An  infant's  executory  contract  is  ordinarily  voidable;  that  is,  he 
may,  if  he  choose,  refuse  to  execute  and  comply  with  its  provisions,  and  may 
at  any  time  when  he  is  sued  upon  it,  before  he  comes  of  age,  or  within 
*528  a  *reasonable  time  thereafter,  disaffirm  the  same,  but  after  he  becomes 
of  the  age  of  twenty-one  years  he  cannot  disaffirm  his  contract,  with- 
out returning  to  the  other  party  what  he  may  have  received  under  it,  if  he 
then  still  possesses  what  he  so  received. 

"  (8)  It  does  not  seem  to  be  controverted  that  the  defendant  was  a  minor 
when  he  executed  the  note  and  mortgage,  nor  is  it  controverted  that  he  is  still 
a  minor.  He  therefore  had  the  right  at  the  commencement  of  this  action, 
and  now  has  the  right,  to  disaffirm  and  avoid  the  note  and  mortgage  by  plea 
of  infancy  and  disaffirmance  of  the  contract,  without  previously  returning  the 
horses  to  the  plaintiif  or  to  Bettes;  subject,  however,  to  the  question  whether, 
by  reason  of  his  having  engaged  in  business  as  an  adult,  if  such  is  the  case, 
the  other  party,  Bettes,  had  good  reasons  to  believe  that  the  defendant  was 
capable  of  contracting  at  the  time  the  note  and  mortgage  were  executed. 

"  (4)  There  is  no  claim  that  he  made  any  misrepresentations  as  to  his  mi- 
nority. The  statute  provides  that  no  contract  of  the  minor  can  be  disaffirmed 
where,  from  his  having  engaged  in  business  as  an  adult,  the  other  party  had 
good  reason  to  believe  the  minor  capable  of  contracting. 
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"(5)  The  language  *  capable  of  contracting/  thus  used  in  the  statute,  is  to 
be  understood  as  <  legally  capable  of  contracting; '  and  that  occurs  either  when 
the  party  has  reached  the  age  of  majority,  or  when,  being  a  minor,  he  has 
been  vested  with  the  legal  capacity  of  adults  by  act  of  the  legislature*  or  by 
judgment  of  the  court  in  a  proper  case. 

"(6)  You  will  therefore  consider,  from  the  evidenoe,  whether,  by  reason  of 
the  defendant's  having  engaged  in  business  as  an  adult,  Bettes  had  good  rea- 
son to  believe  he  was  <  legally  capable  of  contracting,'  either  by  reason  of  ma- 
jority, or  by  reason  of  having  been  other wise»le^ly  vested  with  the  legal 
capacity  of  adults,  in  reference  to  this  controversy. 

"(7)  Had  the  defendant  in  fact  engaged  in  business  as  an  adult?  If  so, 
had  Bettes  good  reason  to  believe  from  that  fact  that  the  defendant  was  legalJy 
capable  of  contracting  ?  If  you  should  And  that  from  the  evidenoe  these  ques- 
tions ought  to  be  aflQrmatively  answered,  then  the  defendant  cannot  effect- 
ively disaffirm  the  contract.  If  they  are  answered  in  the  negative,  the  de- 
fendant can  and  does  avoid  the  contract;  and  in  such  case  the  plaintiff  can- 
not recover. 
*529  ''(8)  Under  the  pleadings  in  this  action,  and  in  view  of  the  ^provis- 
ions  of  the  mortgage,  a  previous  demand  of  the  property  by  the  plain- 
tiff is  not  necessary  to  be  shown,  if  the  plaintiff  is  otherwise  entitted  to  recover. 

"(9)  If  you  find  for  plaintiff,  the  form  of  your  verdict  should  be,  *We,  the 
jury,  find  for  the  plaintiff,  and  that  he  is,  and  was  at  the  commencement  of 
the  action,  entitled  to  the  possession  of  the  property  mentioned  in  the  petition." 
If  you  find  for  the  defendant,  you  should  also  find  the  value  of  the  property 
at  the  commencement  of  the  suit,  and  the  damages,  if  any,  which  the  defend- 
ant has  sustained  by  the  replevin  of  the  property,  and' the  withholding  of  the 
same  during  the  pendency  of  the  suit.  The  measure  of  such  damages  is  the 
net  value  to  the  defendant  of  the  use  of  the  horses  during  that  period,  in  the 
business  and  in  the  mode  he  usually  made  use  of  them.  If  you  find  for  the 
defendant,  the  form  of  your  verdict  may  be,  'We,  the  jury,  find  for  the  de- 
fendant, and  we  find  the  value  of  the  property  at  the  time  the  same  was  taken 

in  this  action  was  the  sum  of dollars,  and  we  find  the  damages  of  the 

defendant  for  taking  and  withholding  the  same  by  the  plaintiff  in  this  action 
to  be  the  sum  of dollars.*" 

The  jury  returned  the  following  verdict :  ''We  find  for  the  defend- 
ant, and  find  the  value  of  the  property  at  the  time  the  same  was  taken 
in  this  action  is  the  sum  of  $80,  and  the  damages  of  the  defendant 
for  the  taking  and  withholding  the  same  by  the  plaintiff  in  the  action 
is  the  sum  of  five  cents.  F.  D.  Mybick,  Foreman. "  Judgment  having 
heen  rendered  thereon  against  the  plaintiff,  he  brings  the  case  here. 

W,  R.  Biddle,  for  plaintiff  in  error. 

Stephen  H.  Allen,  for  defendant  in  error. 

HoBTON,  G.  J.  As  the  defendant  was  a  minor  at  the  execution  of 
the  note  and  mortgage  set  forth  in  plaintiff's  petition,  and  had  not 
reached  his  majority  at  the  trial  of  the  action,  and  as  no  claim  is 
made  of  any  noiisrepresentation  as  to  his  minority,  the  principal  ques- 
tion for  determination  is  in  regard  to  the  charge  of  the  court 
*530  to  the  jury.  It  involves  *an  interpretation  of  section  3,  c.  67, 
p.  553,  Gomp.  Laws  1879.    The  section  reads  as  follows: 

**No  contract  can  be  thus  disaffirmed  in  cases  where,  on  account  of  the 
minor's  own  misrepresentations  as  to  his  majority,  or  from  his  having  been 


BUBOKIT  V.  BAXSUCK.  869 

•engaged  in  busines  as  an  adult,  the  other  party  had  good  reasons  to  believe  the 
minor  oapiible  o£  contracting." 

The  district  court  defined  the  langyage  "capable  of  contracting"  to 
mean  "legally  capable  of  contraoting;"  and  further  charged  the  jury 
that  this  **occur8,  either  when  the  party  has  reached  the  age  of  ma- 
jority, or  when,  being  a  minor,  he  has  been  vested  with  the  legal 
capacity  of  adults  by  an  act  of  the  legislature,  or  by  a  judgment  of  a 
court  in  a  proper  case."  Counsel  for  the  plaintiff  contends  that  the 
direction  of  the  court  was  erroneous,  and  that  the  statute  makes  "his 
having  engaged  in  business  as  an  adult"  a  '*good  reason"  for  capacity 
to  contract;  in  short,  that  the  words  **capirble  of  contracting,"  as 
used  in  the  statute,  mean  mentally  and  physically  capable  of  con- 
tracting, rather  than  legally  capable  of  contracting.  We  disagree 
with  this  interpretation,  and  adopt  the  exposition  of  the  statute  given 
by  the  learned  trial  judge  to  the  jury. 

The  other  questions  in  the  case  do  not  need  any  lengthy  comment. 
Defendant  was  not  of  age  at  the  trial,  and  the  property  exchanged 
for  the  horses  held  by  him  was  oat  of  the  control  of  the  defendant, 
or  Bettes,  to  whom  defendant  executed  the  note  and  mortgage. 

The  "judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 

NOTE. 

A  woman  who  tnarriee  under  16  yean  of  age,  and  continues  to  live  with  her  husband 
after  arriving  at  that  age,  la  then  oompetent  to  transfer  r^l  estate  as  if  she  were  18 
years  old.  Ward  v.  Laferty,  (Neb.)  27  N.  W.  £ep.  393.  Horses  are  not  necessaries, 
neither  are  articles  purchased  for  business  purposes.  House  y.  Alexander,  (Ind.)  4  N. 
E.  Rep.  891.  A  deed  of  an  infant  is  disaffirmed  oy  his  deed  to  a  third  party  after  attain- 
ing his  majori^.  Dawson  v.  Helniesi  (Minn.)  14  N.  W.  Hep.  462 ;  llaynee  v.  Bennett, 
(Mich.)  18  N.  W.  Rep.  639 ;  Vallandingham  v.  Johnson,  (Ky.)  3  S.  W.  Rep.  173.  But 
where  an  infant  exchanges  her  land  for  other  Ismd,  and  after  coming  or  age  retains 
possession  of  the  land  received  in  exchange,  she  affirms  the  contract.  JE^llis  v.  Alford, 
(Miss.)  1  South.  Rep.  165.  The  deed  of  an  infant  may  be  avoided  at  any  time  after  he 
oomee  of  age,  until  he  is  barred  by  the  statute  of  limitations,  provided  tliere  has  been 
no  word  or  act  on  hia  part  indicating  assent.  Wells  v^  8eixa8,  24  Fed.  Rep.  82.  On  the 
other  hand,  it  is  held  that  the  deed  must  be  avoided  within  a  reasonable  time  after  he 
comes  of  age,  O'Brien  v.  Gaslin,  (Neb.)  30  N.  W.  Rep.  274;  Ward  v.  Laferty,  tiwra; 
Goodnow  V.  Empire  Lumber  (}o.,  (Minn.)  18  N.  W.  Rep.  283 ;  and  the  same  rule  is  ap- 
plied to  bis  contracts.  Green  v.  Wilding,  (Iowa,)  13  N.  W.  Rep.  761.  It  is  too  late 
thirteen  years  afterwards,  O'Brien  y.  Qaslln,  supra;  four  years  afterwards.  Ward  v.  Laf- 
erty, sufira;  three  and  a  half  years  afterwards,  without  explanation,  Goodnow  v.  Em- 
pire Lumber  Go.,  tupra;  three  years  and  eight  months  afterwards,  Green  v.  Wilding, 
supra. 

Where  an  infant,  a  year  before  she  came  of  age,  took  a  note  from  an  administrator, 
payable  in  two  years,  in  pavment  of  her  legacy,  mere  inaction  on  her  part  was  not 
such  an  affirmance  as  to  release  the  sureties  on  the  administrator's  bond.  Durfee  v. 
Abbott,  (Mich.)  28  N.  W.  Rep.  621.  But  the  infant  may  disaffirm  before  coming  of  age, 
under  Code  Iowa,  i  2238,  as  well  as  at  common  law,  Gnilds  v.  Dobbins,  (Iowa,)  7  N.  W. 
Rep.  486;  and  may  retake  chattels  he  has  mortgaged,  without  returning  the  money,  if 
it  aoes  not  appear  that  he  is  able  to  do  so.  Miller  v.  Smith,  (Minn.)  2  N.  W.  Rep.  942; 
also,  on  tender  of  property  he  has  purchased,  ia  entitled  to  a  return  of  the  purchase 
n^oney.  House  v.  Alexander,  supra;  but  he  cannot  avoid  a  contract  he  has  prooared 
through  false  representations  as  to  his  age,  so  as  to  retain  the  benefit  and  escape  the 
liability.  Rice  v.  Boyen,  (Ind.)  9  N.  B.  Rep.  420.  Under  Civil  Code  CaL  a  36,  when  his 
promissory  note,  j^iven  after  he  was  18  years  old,  and  the  consideration  ofwhich  he  has 
received,  has  been  paid  by  an  indorser,  he  cannot  disaffirm  his  contract  without  i^ 
lunding  the  money.    Combs  v.  Hawes,  (Cal.)  8  Pac.  Rep.  697. 
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*531     *F.  p.  Baker  and  others  v.  Spsnobb  P.  Wabb  and  others. 

January  Term,  1881. 

Sheriff:  Liability  for  Publication  Notice.  A  slierlff  is  not  primarily  Uabto 
to  the  publisher  of  a  newspaper  for  the  printer's  fees  for  notices  of  sales 
of  lands  made  by  him  upon  executions  or  orders  of  sale,  simply  because 
he  officiaUy  hands  such  notices  to  the  publisher,  and  requests  them  to  be 
printed. 

Error  from  Shawnee  district  court. 

Action  brought  by  F.  P.  Baker  and  three  others,  partners  as  F. 
P.  Baker  &  Sons,  upon  the  official  bond  of  Spencer  P.  Wade,  late 
sheriff  of  Shawnee  county,  to  recover  the  amount  of  certain  printer's 
fees.  Judgment  for  the  defendants,  at  the  August  term,  1880,  of 
the  district  court. 

Day  d  Troutman,  W.  C,  Wehb,  and  Leland  J.  Webb,  for  plaintiffs 
in  error. 

A.  H,  Case,  W.P»  Douthitt,  and  Vance  d  Crumrine,  for  defend- 
ants in  error. 

HoRTON,  G.  J.  The  question  for  our  determination  is  whether  a 
sheriff  is  primarily  liable  to  the  publisher  of  a  newspaper  for  notices 
of  sales  of  lands  made  by  him  upon  executions  and  orders  of  sales? 
Section  454  of  the  Code  makes  it  the  duty  of  the  sheriff  to  advertise 
and  sell  the  real  estate  described  in  an  order  of  sale,  or  levied  upon 
under  an  execution,  agreeably  to  the  provisions  of  article  20,  e.  80, 
Gomp.  Laws  1879.     Section*  457,  Code,  provides: 

"Lands  and  tenements  taken  on  execution  shall  not  be  sold  until  the  officer 
cause  public  notice  of  the  time  and  place  of  sale  to  be  given  for  at  least  thirty 
days  before  the  day  of  sale,  by  advertising  in  some  newspaper  printed  in  the 
county,  or,  in  case  no  newspaper  be  printed  in  the  county,  in  some  news- 
paper in  general  circulation  therein,  and  by  putting  up  an  advertisement 
upon  the  court-house  door,  and  in  five  other  public  places  in  the 
*532  county,  two  of  which  shall  be  in  the  ^township  where  sach  lands 
and  tenements  lie.  All  sales  made  without  such  advertfsements 
shall  be  set  aside,  on  motion,  by  the  court  to  which  the  execution  is  return- 
able." 

And  sections  460  and  461  read  as  follows : 

"The  officer  who  levies  upon  goods  and  chattels,  or  lands  and  tenements, 
or  wlio  is  charged  with  the  duty  of  selling  the  same  by  virtue  of  any  writ  of 
execution,  may  refuse  to  publish  a  notice  of  the  sale  thereof  by  advertise- 
ment in  a  newspaper,  until  the  party  for  whose  benefit  such  execution  issued, 
his  agent  or  attorney,  shall  advance  to  such  officer  so  much  money  as  will  be 
sufficient  to  discharge  the  fees  of  the  printer  for  publishing  such  notice. 

"Bttore  any  officer  shall  be  excused  from  giving  the  notification  men- 
tioned in  the  last  section,  he  shall  deniand  of  the  party  for  whose  benefit  the 
execution  was  issued,  his  agent  or  attorney,  (provided  either  of  them  reside 
in  the  county,)  the  fees  in  said  section  specified." 
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Section  472  presoribes,  among  other  matters,  that  if  any  sheriff 
shall  refuse  or  neglect  to  exeoute  any  writ'  of  execution  t6  him  di- 
rected, which  has  come  to  his  hands,  or  shall  neglect  to  return  any 
writ  of  execution  to  the  proper  court  on  or  before  the  return-day 
thereof,  such  sheriff  shall,  on  motion,  be  amerced  in  the  amount  of 
said  debt,  damages,  and  costs,  with  ten  per  cent,  thereon,  to  and  for 
the  use  o^  the  party  in  whose  favor  such  writ  \tras  issued. 

Under  the  provisions  of  these  sections,  counsel  for  plaintiffs  con- 
tend that  the  sheriff,  by  giving  notices  of  sales  of  lands  to  the  pub- 
lisher and  requesting  such  notices  to  be  printed  in  his  newspaper,  be- 
comes personally  liable  for  the  legal  fees.  We  do  not  so  understand 
the  purport  of  the  statute.  The  sheriff  acts  in  an  official  capacity 
and  as  an  agent  in  these  matters.  The  publisher  accepts  from  him 
as  agent  the  notices  of  sale,  with  the  knowledge  that  they  are  to  be 
published  for  the  party  for  whose  benefit  the  execution  or  order  of 
sale  is  issued.  It  is  true  the  sheriff  may  demand,  of  the  party  for 
whose  benefit  the  execution  or  order  is  issued,  the  fees  for  publishing 
a  notice  of  sale,  and  may  refuse  to  advertise  unless  the  fees  are  ad- 
vanced to  him ;  but  this  is  merely  a  provision  of  which  he  may 
*588  or  may  not  avail  himself.  If  a  publisher  refuses  to  pub*lish 
the  notices  tendered  until  he  is  paid,  the  sheriff  may  demand 
the  fees  in  advance,  and,  if  not  paid,  need  not  have  the  notice  pub- 
lished. Unless,  however,  he  makes  himself  personally  liable  by  ispe- 
cial  contract,  he  is  not  liable  to  the  publisher,  under  the  statute,  for 
the  fees  for  such  advertising,  when  such  fees  have  not  been  advanced 
to  him,  simply  because  he  officially  hands  the  notice  to  the  publisher, 
and  requests  it  to  be  printed  for  the  time  required  by  the  statute. 

Section  17,  c.  89,  Laws  1879,  provides  that  the  printers,  not  the 
sheriff,  shall  be  entitled  to  receive  as  fees  for  publishing  any  legal 
notice,  or  any  order,  citation,  summons,  or  any  other  proceeding  or 
advertisement  required  by  law  to  be  published  in  any  newspaper, 
certain  specified  rates  for  each  square  of  two  hundred  and  fifty  ems 
for  the  fii:st  and  each  subsequent  insertion.  Generally,  these  fees  are 
collected  as  costs  from  the  proceeds  of  the  sales  of  lands,  or  from  the 
judgment  debtor.  But  if  not  so  collected,  the  party  for  whose  bene- 
fit the  advertisement  is  made,  if  he  has  not  already  advanced  them, 
must  pay  them.  The  publisher,  on  receiving  the  notice  of  sale,  may 
refuse  to  publish  it  until  he  is  paid.  But  in  the  absence  of  a  special 
contract,  if  he  does  publish,  he  cannot  look  to  the  sheriff  as  person- 
ally liable  therefor. 

The  order  and  judgment  of  the  district  court  in  sustaining  the  de- 
murrer to  the  first,  second,  and  third  counts  in  the  petition  will  be 
sustained. 

(All  the  justices  concurring.) 
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*5S4    ^YioTOB  Sbwjno-Maohinb  Coupakt  v.  Tmua  ItesiHaoHiLD. 

January  Term,  1881. 

Frinolpal  and  A.gent :  Oorporation.  On  May  81, 1878,  one  M.,  being  tbe 
traveling  salesman  of  a  sewing-machine  company,  visited  Lawrence  to 
solicit  purchasers  for  sewing-machines  of  the  company  which  he  repre- 
sented. He  said  to  defendant  that  he  was  the  general  agent  of  the  com- 
pany, and  represented  that  the  machines  he  was  selling  were  superior  to 
the  St.  John  sewing-machines,  in  the  sale  of  which  dd^endant  was  then 
engaged.  He  obtained  an  order  from  defendant  for  six  machines,  with 
agent's  supplies,  for  $125,  payable  within  180  days  from  date.  In  the 
order  signed  by  defendant  it  was  provided  *'  that  the  only  condition  under 
which  this  order  is  given  is  as  stated  herein,  and  that  no  agreement  dif- 
ferent from  this  can  be  made  except  it  be  in  writing,  and  is  signed  by  the 
general  manager  of  the  Victor  Se wing-Machine  Company."  The  ma- 
chines were  siiipped  by  the  company  to  the  defendant  upon  the  order,  but 
certain  hemmers  and  tuckers  of  the  value  of  about  three  dollars  were  not 
sent.  The  machines  were  not  superior  to  the  St.  John  machine,  and  did 
not  work  as  well  as  represented  by  the  salesipan.  The  defendant  was 
dissatisfied  with  them,  and  offered  to  return  the  property  and  cancel  the 
contract.  M.,  the  salesman,  took  back  the  goods,  and  released  the  defend- 
ant from  the  order.  Held,  that  the  company  was  bound  by  the  declara- 
tions of  its  agent,  and  that,  the  representations  not  being  true,  and  the 
terms  of  the  order  having  never  been  fully  complied  with  by  either  the 
principal  or  agent,  the  company  was  not  entitled  to  recover  upon  the  or- 
der after  such  return  of  the  goods. 

Error  from  Douglas  district  court. 

At  the  April  term,  1880,  of  the  district  court,  Bheinschild,  as  de- 
fendant, had  judgment  against  the  Victor  Sewing- Machine  Company, 
as  plaintiff,  which  brings  the  case  here. 

D,  S.  Alford,  for  plaintiff  in  error. 

Qeo.  J.  Barker,  for  defendant  in  error. 

HoRTON,  C.  J.  On  May  31,  1878,  one  Charles  C.  Malone,  a  trav- 
eling salesman  of  the  Victor  iSewing-Macbine  Company,  visited 
*535  Lawrence  to  solicit  purchasers  for  the  sew^ing-machines  of 
the  company  which  he  represented.  He  called  upon  the  de- 
fendant in  error,  who  was  then  engaged  in  selling  the  8t.  John  sew- 
ing-machines, and  said  to  defendant  tbat  he  had  a  better  machine 
than  the  St.  John.  He  had  the  head  of  a  machine  with  bim,  and  set 
it  up  and  tried  it,  and  then  repeated  his  statement  that  this  (bis) 
machine  would  do  better  work  than  the  St.  John  machine,  and  was 
superior  to  it  in  every  respect.  He  said  that  he  was  the  general 
agent  of  the  Victor  Sewing-Machine  Company.  Upon  his  solicita- 
tion the  defendant  signed  the  following  order  or  contract: 

**The  Victor  Setoing-Maehine  Co.f  Lawrence,  May  31,  1878. — Gentle- 
men: You  will  please  ship  to  Lawrence,  Kas.,  via  Leavenworth,  the  fal- 
lowing: 
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t  No.  3  ftoilly  Victor  sewing-machines,  @  920.50  •  -    $  41 

4  No.  5  family  Victor  sewing-machines,  @  21.00       -  -  84 

One  large  agent's  sign,  plenty  of  circulars  and  blanks,  notes  and 

agent's  Isupplies.  

Total, •126 

"For  which  lagree  to  pay  to  you,  within  180  days,  one  hundred  and  twenty- 
Ave  dollars.  Should  payment  not  be  made  as  herein  provided,  I  agree  to  pay 
interest  at  the  rate  of  ten  per  cent,  per  annum  from  the  time  payment  is  due; 
and  I  also  agree  to  pay  ten  per  cent,  additional  should  the  account  be  sent  to 
an  attorney  for  collection. 

'*!  further  understand  and  agree  that  the  only  condition  under  which  this 
order  is  given  is  as  stated  herein,  and  that  no  agreement  different  from  tills 
can  be  made,  except  it  be  in  writing,  and  is  signed  by  the  general  manager 
of  the  Victor  Sewing-Machine  Company.  Philip  Bhbinsohild." 

Indorsed  as  follows : 

*^{To  be  filled  out  6y  traveling  agent  or  party  himself.) 

Name,  -  •  •  -'  -    Philip  liheinschild. 

P.  O.  address,    -  •  .  -  Lawrence. 

Business,      .  .  •  •  •    Hardware  and  agricultural. 

How  long  in  business,  •  -  •  Four  years. 

Capital  In  business,  ...    $3,000. 

Stock  on  hand,  .  •  •  •  $2,500. 

Liabilities,    -  -  -  -        •-    Very  little. 

''real  estate. 

"Description:  I  can't  find  whether  he  owns  anything  but  his  house  iwd  lot 
or  not. 

'*How  much  incumbrance? 

"Are  taxes  paid? 

"What  is  real  estate  worth? 
♦586       *"How  did  you  get  the  above  information, — from  records  or  from 
hearsay?    If  the  latter,  give  the  names  of  the  parties. 

"Both  of  the  banks  here  told  me  they  had  never  seen  a  draft  or  note  of  his 
protested,  or  that  was  not  taken  care  of  promptly.  They  said  they  liked  his 
way  of  doing  business;  that  he  was  very  attentive,  and  made  good  sales. 

"Any  other  remarks? 

"He  has  been  selling  the  St.  John  machines,  but  is  tired  of  it  now;  says  he 
is  going  to  have  a  large  sale  on  sewing-inacliines  this  fall ;  so  I  hope  you  wili 
take  pains  and  see  that  these  run  light. 

[Signature]  Chas.  C.  Malonb. 

**Map  81,  1878."'' 

The  order  was  filled  by  the  Victor  Company,  with  the  exception  oi 
certain  hemmers  and  tuckers  of  the  value  of  about  three  dollars. 
The  machines  did  not  work  as  well  as  the  St.  John,  and  the  defend- 
ant was  dissatisfied  with  them.  Afterwards,  Malone  again  visited 
Lawrence  and  bad  a  conversation  with  the  defendant.  He  was  in- 
formed that  defendant's  financial  condition  was  not  good,  and  that 
it  would  be  better  for  the  company  to  take  back  the  machines.  There- 
upon be  took  defendant's  copy  of  the  contract,  and  ordered  the  ma. 
chines  to  be  held  subject  to  the  directions  of  the  company.  The  de- 
fendant obeyed  the  order,  and  held  the  machines  according  to  his  in- 
structions. No  money  having  been  paid  by  the  defendant  for  the 
machines,  an  action  was  commenced  by  the  plaintiff  against  the  de- 
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fendant  to  recover  therefor.  This  action  was  appealed  to  the  dis- 
trict court,  and  trial  had  at  the  April  teim,  1880.  The  jury  returned 
a  verdict  for  the  defendant,  and  gave  ansiivers  to  the  following  ques- 
tions : 

'*(!)  Were  the  machines  and  property  described  in  the  contract  sued  on  in 
this  action  received  by  the  defendant?  and,  if  not,  what,  if  any,  was  not  received 
by  defendant?  Answer.  Received  all  goods,  except  hemmers  and  tuckers. 
(2)  Has  said  contract  sued  on  ever  been  released,  changed,  or  discharged  by 
the  plaintiff  by  any  agreement  in  writing,  signed  by  the  general  manager  of 
the  corporation  plaintiff?  and,  if  yes,  when  and  where?  A,  Not  changed  by 
writing.     (8)  Have  any  money  payments  been  made  by  defendant  on  account 

of  said  contract  sued  on?  and,  if  so,  when  and  how  much?  A.  No 
*537       money  paid.     *(4)  Had  said  contract  sued  on  been  paid,  discharged, 

or  released  in  any  way?  and,  if  so,  how  and  when?  A,  Yes;  by  the 
transfer  of  property  and  surrender  of  contract  to  company's  agent.  (5)  Did 
said  corporation  plaintiff  at  any  time  agree  in  writing,  signed  by  the  general 
manager  of  said  corporation  plaintiff,  to  receive  back  the  property  described 
in  said  contract,  or  any  part  of  said  property,  and  discharge  or  release  said  de- 
fendant from  said  agreement?  and,  if  yes,  when  and  how?  A.  Not  in  writ- 
ing, but  by  agreement  with  company's  agent.  (6)  Were  any  conditions  other 
than  are  set  forth  in  the  contract  sued  on  made  oetween  said  plaintiff  and  de- 
fendant at  the  time  said  contract  was  entered  into?  and,  if  so,  wbat  were 
those  conditions?  Were  they  cofbplied  with?  A.  Tes,  but  not  complied 
with,  not  being  superior  to  the  St.  John  machine.  Hemmers  and  tuckers  not 
furnished.  (7)  What  was  the  value  of  any  supplies  provided  for  in  the  con- 
tract that  were  not  furnished  defendant  by  the'  plaintiff?  A.  About  throe 
dollars." 

Judgment  having  been  entered  upon  the  verdict  for  the  defendant, 
plaintiff  brings  the  case  here,  and  contends  that  as  no  agreement  dif- 
ferent from  the  contract  with  defendant  was  ever  signed  by  the  gen- 
eral manager  of  the  Victor  Company,  the  general  verdict  is  contrary 
to  the  evidence,  and  the  judgment  in  conflict  with  the  special  find- 
ings. We  do  not  think  so.  This  is  not  the  case  of  a  change  in  the 
agreement  or  conditions  of  the  contract.  It  appears  that  the  order 
was  obtained  upon  the  representation  of  the  agent  (who  informed  de- 
fendant he  was  the  general  agent  of  the  company)  that  the  machines 
he  was  selling  were  superior  to  the  St.  John  machines,  which  repre- 
sentation, by  the  finding  of  the  jury,  was  not  true.  This  representa- 
tion or  declaration  of  the  agent,  being  made  by  him  while  transact- 
ing the  company's  business,  and  being  connected  therewith,  and  being 
the  inducement  for  the  order  given,  bound  the  company,  and  it  conld 
not  accept  such  order  and  obtain  the  benefits  thereunder,  and  at  the 
same  time  disregard  the  representation  upon  which  it  was  obtained. 
As  the  representation  npon  which  the  order  was  obtained  was  not 
true,  and  as  the  terms  of  the  order  had  never  been  carried  ont  by 
either  the  principal  or  agent  at  the  commencement  of  this 
*588  *action,  the  plaintiff  was  not  entitled  to  recover.  Babcook  v. 
Deford,  14  Ean.  M08.  The  judgment  of  the  district  court  will 
therefore  be  affirmed. 

(All  the  justices  concurring.) 
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War.  H«  Hall  v.  Fbakois  L.  Sandebb  and  others. 

Jan  nary  Terffl,  1881. 

Another  Trial:  Defletnlt.  In  an  action  brought  for  the  reooTery  of  real 
property  and  damages  for  its  detention^  "another"  or  seoond  trial  cannot 
be  granted  to  the  defendant,  under  the  terms  of  section  599  of  the  Code, 
without  any  showing  therefor,  as  a  matter  of  right,  where  such  defend- 
ant fails  to'demur,  answer^  or  otherwise  appear  until  after  the  Judgment 
'  is  rendered  upon  default. 

Error  from  Bhawnee  district  conrt. 

Action  brought  by  Hall  against  Sanders  and  two  others,  for  the 
recovery  of  certain  real  estate,  and  damages  for  its  detention.  Judg- 
ment was  rendered  for  the  plaintiff  at  the  January  term,  1880,  of  the 
district  court.  Thereafter,  during  said  term,  the  defendants  filed 
their  joint  motion  for  a  new  trial,  under  section  599  of  the  Code,  and 
thereupon  the  court  vacated  the  judgment,  and  granted  a  second 
trial.  The  plaintiff  excepted  to  this  ruling,  and  has  brought  the  case 
here. 

Douthitt  dt  McFarhnd,  for  plaintiff  in  error. 

There  is  but  one  question  presented  in  this  case,  and  that  is  whether  the  de- 
fendants, after  making  default,  and  allowing  a  judgment  to  be  taken  as  con- 
fessed against  them,  had  a  right,  by  virtue  of  section  599  of  the  Code,  to  have 
the  judgment  set  aside,  and  a  new  and  second  trial  of  the  action  granted,  upon 
merely  demanding  the  same  under  said  section,  and  without  further  or  other 

proceeding  or  showing. 
*589  *Does  this  section  apply  tO/cases  where  judgment  has  been  rendered 
by  default?  The  precise  question  here  presented  came  before  the  su- 
preme court  of  Indiana  in  the  case  of  Fisk  v.  Baker,  47  Ind.  535.  That  state 
has  a  statute  like  ours,  aUowing  a  second  trial,  as  a  matter  of  right,  in  actions 
for  the  recovery  of  real  property.  Its  statutes  in  regard  to  new  trials  gener- 
ally, and  proceedings  to  set  aside  defaults,  are  substantially  like  our  own. 
The  facts  in  that  case  were  identical  with  the  facts  in  this.  The  case  was 
fully  considered,  and  the  court,  in  an  elaborate  opinion,  held  that  said  section 
allowing  a  new  trial,  as  a  matter  of  right,  in  this  class  of  cases,  applied  only 
to  cases  where  there  had  been  one  trial;  that. the  taking  of  a  judgment  by  de- 
fault is  not  a  trial*  and  that  in  such  case  a  motion  for  a  new  trial  as  of  right 
cannot  be  entertained.  Subsequently,  upon  motion  for  a  rehearing,  the  court 
again  went  over  the  whole  ground,  and  reasserted  its  former  opinion.  We 
submit  that  this  is  the  reasonable  and  proper  interpretation  to  be  given  to 
section  599  of  the  Code.  The  right  which  the  statute  assumes  to  give  is 
''another  trial.''  The  plain  and  indisputable  meaning  of  the  section  is  that 
after  one  trial  another  may  be  demanded.  Another  trial  cannot  be  had  unless 
there  has  been  a  first  or  former  trial.  Had  there  ever  been  a  trial  of  this 
action?  The  defendants  did  not  appear;  no  answer  or  demurrer  was  filed. 
Every  material  allegation  in  the  petition  was  admitted,  except  the  one  as  to 
the  amount  of  damages,  (Code,  §  128,)  and  this  the  court  assessed  upon  proof, 
by  virtue  of  section  401  of  the  Code. 

In  lUtce  V.  Malony,  21  Kan.  fSe,  this  court  has  clearly  laid  down  the  doc- 
trine that  there  is  and  can  be  no  trial  in  default  cases.  The  court  says: 
''Where  no  answer  or  demurrer  is  filed,  no  issus,  either  of  fact  or  law,  arises. 
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Oen.  St.  p.  679,  §§  262,  268.    A  trial  is  a  judicial  examination  of  the  inues 
in  the  case.    Gen.  St.  p.  680,  S  265.    Where  there  are  no  issues,  there  can  be 

no  trial. " 
*540  Section  599  does  not  enlarge  the  right  of  a  party  in  the  matter  *of  ob- 
taining a  new  trial,  except  in  the  one  particular  of  giying  him  another 
trial  as  a  matter  of  right,  without  showing  cause.  If,  by  reason  of  default,  a 
new  trial  cannot  )>e  granted  for  cause,  the  court  cannot  entertain  a  motion 
under  section  599.  The  relief  which  the  party  gets  in  either  case  is  a  new 
tiial,  and  he  must  have  such  a  standing  in  court  as  will  give  the  court  a  right 
to  entertain  a  motion  for  a  new  trial.  A  party  against  whom  a  judgment 
has  been  rendered  hy  default  has  no  such  standing  as  will  entitle  him  to  moye 
for  a  new  trial,  either  for  cause  or  as  a  matter  of  right.  He  can  appear  for 
only  two  purposes, — one  to  have  the  default  set  aside,  and  the  other  to  contest 
the  amount  of  damages.  Chautauqua  Go.  Bank  v.  White,  23  N.  Y.  347; 
i^ang  V.  Bopke,  1  Duer,  701;  People  v.  St.  Clair  Circuit  Judge,  37  Mich. 
131;  Myrick  v.  Pierce.  5  Minn.  65,  (Gil.  47;)  Miirion  &  L.  B.  Co.  ▼.  Lomai, 
7  Ind.  406. 

W.  C.  Webb  and  Leland  J.  Webb,  for  defendants  in  error. 

The  only  "proceeding  or  showing"  required  bylaw  is  that  the  party  against 
whom  the  judgment  is  rendered  shall,  during  the  term  at  which  it  is  rendered, 
demand  anotlier  trial,  by  notice  on  the  journal.  Code,  §  599.  This  was  done 
by  defendants. 

Counsel  for  plaintiff  Insist  that,  inasmuch  as  there  was  no  answer  filed  at 
the  time  the  judgment  was  rendered,  and  as  the  defendants  did  not  appear 
until  after  the  judgment  was  rendered,  there  could  be  no  "trial."  Tlie  tran- 
script shows  there  was  a  trial.  The  record  proves  a  trial  in  fact,  as  well 
as  in  law;  and  it  will  not  do  to  now  contend  that  the  journal  entry  is  not 
true.  The  record  of  the  trial  must  be  presumed  to  have  been  approved  by 
the  plaintiff,  and  by  the  court.  It  is  conclusive  regarding  the  matters  and 
facts  recited.  Nor  can  it  be  maintained  that  a  "trial"  was  not  necessary,  and 
that  therefore  so  much  of  the  record  as  shows  a  "trial"  is  to  be  treated  as 
surplusage.  If  the  action  had  been  for  ^ectment  only,  there  would  be  some 
plausibility  in  a  claim  that,  under  section  128  of  the  Code,  "every  material  al- 
legation of  the  petition  not  controverted  by  the  answer"  must  be  "taken  as 
true,"  and  that  in  such  case  no  formal  trial  is  necessary.  But  such 
*541  is  not  the  fact.  The  petition  sets  forth,  not  *only  a  cause  of  action 
"for  the  recovery  of  the  possession"  of  lands  alleged  to  have  been  un- 
lawfully withheld,  but  contains  the  additional  allegations  that  the  defendants 
have  unlawfully  held  the  possession  of  the  lands  for  nearly  eight  years,  re- 
ceiving the  rents,  issues,  and  profits  thereof  during  all  that  time,  and  claim- 
ing damages  therefor  In  the  sum  of  88.000. 

The  record  of  the  trial  shows  a  judgment  in  favor  of  the  plaintiff,  not  only 
for  the  recovery  of  the  possession  of  the  land,  but  for  "the  sum  of  twenty- 
four  hundred  dollars,  his  damages"  for  "the  unlawful  withholding  thereof" 
by  the  defendants.  Could  this  judgment  have  been  legally  rendered  upon  the 
"defendants'  fault,"  and  without  proof?  No.  "Allegations  of  value,  or  of 
anurtjmt  of  damages^  shall  not  be  considered  as  true  by  failure  to  oontrovot 
them."  Code,  §  128.  Plaintiff  claimed  88,000  damages,  and  i*eoovered  judg- 
ment for  82,4C)0  damages.  If  the  "default"  confessed  anything,  it  confessed 
the  sum  claimed  in  the  petition.  But  it  oenfessed  nothing.  It  operated  sim- 
ply as  a  "general  denial,"  and  put  the  plaintiff  to  his  proof.  It  did  not  even 
waive  a  jury  to  assess  the  "damages."  It  merely  enabled  jpJaintijf  to  waive 
such  jury,  (Code,  §  289,)  and  such  waiver  appears  in  the  record  of  the  trial. 
The  finding  and  judgment  in  favor  of  plaintiff  for  $2,400  "damages,**  oould 
only  have  been  made  and  given  upon  testimony  oftemSi  and  received  at  "the 
trial."  and  the  record  shows  the  cause  came  on  "regularly /or  trioZ,"  and 
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tbat  "the  court,  qfter  hearing  the  evidence^  and  argument  of  counse],"  found 
that  the  plaintiff  was  entitled  to  the  possession  of  the  land,  and  that  he  had 
sustained  damages  by  reason  of  defendants'  unlawful  withholding  of  the 
same. 

But,  again,  it  is  a  rule  to  which  there  is  no  exception,  that  whenever  the 
plaintiff  is  compelled  to  offer  testimony  as  to  any  fact  or  facts  before  final 
judgment  can  be  entered  in  his  favor,  the  defendant,  although  in  default  for 
want  of  answer,  or  even  an  appearance,  may  appear  at  the  trial,  and  cross- 
examine  the  witnesses  called  and  examined  by  the  plaintiff.  Now,  in 
*542  this  case,  the  plaintiff  was  compelled  to  offer,  and  did  Coffer,  testi- 
mony. Suppose  at  that  time  the  defendants  had  appeared  and  claimed 
and  exercised  their  right  to  cross-examine  the  witnesses,  and  upon  testimony 
so  elicited  it  appeared  that,  instead  of  $2,400  damages,  the  plaintiff  had  sus- 
tained nominal  damages  only,  would  it  be  contended  that  there  had  been  "no 
trial  ?"  Certainly  not,  and  the  judgment,  upon  defendants'  application,  would 
have  been  set  aside,  and  a  new  trial  ordered.  How  can  it  then  be  said  that 
they  are  precluded  by  their  default  from  demanding  a  new  trial,  and  must 
abide  by  a  judgment  against  them,  not  only  for  the  recovery  of  240  acres  of 
land,  but  for  $2,400  recovered  upon  a  partial  showing  of  facts  within  the 
knowledge  of  plaintiff's  own  witnesses? 

Plaintiff  cites  and  relies  upon  the  case  of  Fisk  v.  Baker,  47  Ind*  635.  The 
case  strongly  supports  the  theory  of  plaintiff;  but  in  some  material  respects 
it  is  very  unlike  the  case  at  bar.  The  proceedings  in  the  trial  court  are  thus 
stated  by  Mr.  Justice  Buskirk:  "The  appellant  (Fiak)  brought  his  action 
in  the  form  prescdbed  by  statute  for  the  recovery  of  real  estate  described  in 
the  complaint  and  damages  for  its  detention.  The  appellee,  (Baker,)  who 
was  dttfendant  below,  mcuie  dtfavlU  the  complaint  woe  taken  as  oon/eeaed, 
the  damages  were  assessed  by  the  court,  and  judgment  followed  upon  t?ie  con- 
/€Ssio7i  and  finding. "  Now,  this  statement  shows  clearly  that  the  practice 
in  the  Indiana  courts,  and  pursued  in  Fisk  v.  Baker,  is  that  in  general  use, 
before  the  modern  system  known  as  "code  procedure,"  and  is  very  unlike  the 
practice  pursued  in  the  courts  of  this  state,  and  unlike  that  shown  by  the  rec- 
ord in  the  case  at  bar.  An  examination  of  almost  any  work  on  practice  and 
pleading  in  use  before  the  Code,  respecting  proceedings  on  default  in  not  plead- 
ing, will  show  what  was  necessary  to  be  done  on  the  part  of  the  plaintiff  to 
obtain  a  judgment  upon  a  "default."  We  quote  from  1  Burrill,  Pr.  869,  370, 
(edition  of  1846:) 
"By  omitting  to  make  a  defense  tO\the  action  within  the  period  allowed  him 
for  that  purpose,  the  defendant  is  considered  as  impliedly  admitting 
*543  the*validity  of  the  plaintiff's  de^mand,  and  accordingly  becomes  liable 
to  have  judgment  pass  against  him  for  such  d^ault.  In  order,  how- 
ever, to  entitle  the  plaintiff  to  such  judgment,  it  is  necessary,  in  the  first 
place,  that  the  right  to  enter  such  d^atUt  should  be  judicially  establinhed. 
To  this  end,  an  application  or  motion  is  supposed  to  be  made  to  the  court,  on 
the  part  of  the  plaintiff,  founded  on  an  affidavit  of  service  of  the  declaration, 
and  notice  to  plead,  for  a  tnile  authorizing  the  entry  of  such  default.  No  such 
motion  is,  in  fact,  ever  made;  but  the  proceeding  is  merely  by  common  rule, 
entered  in  the  clerk's  office  as  a  matter  of  course,  on  filing  the  affidavit  of 
service,  (or  showing  the  sheriff's  return  of  due  service.^  The  d^vlt  being 
entered,  arwther  application  is  thereupon  supposed  to  be  made  to  the  court, 
on  the  part  of  the  plaintiff,  that  judgment  pass  against  the  defendant;  the 
proceeding  being  in  fact,  by  common  rule,  as  in  case  of  entering  the  default. 
After  the  entry  of  this  rule,  (that  <  judgment  pass  against  the  defendant,') 
proceedings  are  taken,  when  the  action  requires  it,  to  ascertain  the  amount 
of  the  plaintiff's  damage,  (either  by  referring  it  to  the  clerk  to  compute  the 
amount,  or  by  summoning  a  jury  of  inquiry;)  and  judgment  is  thereupon 
pei-fected  in  the  ordinary  manner." 
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This  was  the  former  practice,  and  is  still  the  practice  in  most  of  the  states. 
Eliminating  the  fictions,  and  we  find  that,  before  final  judgment  could  be  en- 
tered upon  a  default,  it  was  necessary  that  the  ofmrt  should  determine  that 
"default"  had  been  made;  that  such  default  should  be  duly  entered  or  noted 
in  the  rule-book;  and  that  thereupon  entry  should  be  made  that  judgment 
pass  against  the  defendant.  The  judgment  so  entered  was  generally  called 
an  "interlocutory  judgment;"  and  after  the  damages  had  been  assessed,  final 
judgment  was  given  and  entered.  This  practice  is  not  prohibited,  but  only 
modified  or  simplified  by  our  Code.  It  ought  to  be  substantially  pursued  in 
all  cases  where  a  defendant  fails  to  answer  or  demur,  and  the  proceedings 
should  appear  in  the  record.  It  was  pursued  in  the  Indiana  case  of  Fiak  v. 
Baker.  The  "default"  had  been  duly  adjudged,  and  was  duly  entered.  "The 
complaint  was  taken  as  confessed;**  that  is,  the  default  was  determined, 
and  duly  entered,  and  judgment  interlocutory  given  against  the  de- 
*544  fendant.  "The  *damages  were  assessed  by  the  court,  and  judgment 
(final)  followed  upon  the  confession  and  finding."  The  trial  court 
subsequently  set  aside  this  final  judgment;  but  the  supreme  court  say,  in  their 
opinion  at  page  538:  ''It  is  quite  certain  that  the  granting  of  a  new  trial  did 
not  set  aside  the  dtfault  whidh  had  been  rendered  against  the  appdlee,  but 
it  remained  in  full  farce,  and  precluded  the  appellee  from  making  any  de- 
fense to  the  action  until  it  was  set  aside." 

Now,  in  the  case  at  bar,  the  journal  entry  shows  that  due  proof  of  personal 
service  of  summons  was  made  on  the  defendants;  but  it  does  not  show  that 
their  "default"  was  entered  or  noted,  nor  that  there  was  any  order  or  decis- 
ion by  the  court  "that  Judgment  pass  against  the  defendants"  by  reason  of 
their  default.  On  the  contrary,  the  record  shows,  by  the  strongest  possible 
implication,  that  no  such  proceeding  was  asked  for  or  took  place,  because  it 
shows  afiSrmatively  that  (the  defendants  **still  failing  to  demur  or  answer") 
"this  cause  came  on  regularly /or  tria^;"  that  "ajury  was  waived  bythe  plain- 
tiff;" that  "the  same"  (that  is,  the  "cause,"  and  '' the  whole  of  it^)  was  "sub- 
mitted to  the  court  for  trial;**  that  the  court  "heard  the  evidence,  and  argu- 
ment of  counsel,"  and  t7iereupon{\\iB,ti%t  upon  the  testimony)  "/ouyul  that  the 
plaintiff  is  seized  in  fee-simple  of  the  lands  described,"  and  "that  the  plaintiff 
is  entitled  to  the  possession  thereof,  and  that  defendants  unlawfully  keep  plain- 
tiff out  of  the  possession  of  said  premises ;"  "and  the  court  do  assess  plaintiff's 
damages  at  the  sum  of  $2,400."  From  this  record  it  is  impossible  to  find,  or 
even  infer,  that  defendants*  "default"  was  ever  formally  entered  or  noted  upon 
the  record,  and  much  less  that  the  court' made  any  order  or  decision  that,  by 
reason  of  defendants'  default,  the  plaintiff's  petition  was  or  should  be  "taken  as 
confessed,"  or  that  plaintiff's  right  to  recover  an^tT^m^  was  "established"  upon 
the  "default. "  It  is  no  answer  to  this  to  say  that  there  is  no  necessity  for  the 
formal  entry  of  the  default,  and  the  formal  judgment  interlocutory,  and  that 
in  contemplation  of  law  they  were  made  and  given,  and  that  under 
•545  section  140  of  the  Code  the  court  "must  *disregard  the  error  or  de- 
fect." If  the  law  presumes  that  the  default  was  entered,  and  there- 
upon judgment  interlocutory  was  given,  because  such  proceedings  might  have 
taken  place,  then  the  court  must  say  that  the  formal  trial,  the  hearing  of  tbe 
testimony,  the  findings  of  fact,  and  the  judgment  given  upon  such  findings, 
all  shown  by  the  record,  were  wholly  unnecessary.  Bnt^  Judgment  is  not  to 
be  presumed.  That  is  to  be  pronounced  by  the  court,  and  entered  of  record. 
Kor  can  any  judgment  formally  entered  upon  the  record  as  having  been  given 
upon  one  state  of  facts,  or  upon  the  termination  of  certain  specified  proceed- 
ings, be  presumed  to  have  been  given  upon  different  facts  and  proceedings 
not  appearing  anywhere  in  the  record.  If  the  rule  which  plaintiff  contends 
for  in  this  case  is  the  correct  one,  then,  according  to  the  record,  the  whole 
proceedings  had  and  taken  at  the  trial,  as  shown  by  the  journal  entry,  were 
irregular,  and  the  court  had  the  right  to  set  them  aside  upon  motion,  whether 
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the  correct  ground  for  the  motion  was  stated  or  not;  and  being  (as  plaintiff 
contends)  a  judgment  without  a  *'trial> "  the  defendants  (now  that  the  irif^gular 
judgment  has  been  vacated,  and  that  defendants  have  answered  to  the  merits) 
m  entitled  to  two  triaiSf  whereas  they  claim  only  one  more  trial.  A  careful 
reading  of  both  opinions  in  Fisk  v.  Baker,  47  Ind.  534-546,  will  show  that 
the  decision  was  made  to  hinge  upon  the  effect  of  the  proceedings  taken  and 
recorded,  the  formal  entry  of  the  default,  and  the  formal  judgment  thereupon 
(M  upon  confession,  and  that  such  default  and  judgment  had  not  been  set  aside, 
notwithstanding  the  order  granting  a  '*new  trial. "  The  case  is  not,  therefore, 
an  authority  in  this  case. 

The  plaintiff,  upon  the  authority  of  Fisk  y.  Baker,  supra;  Kace  v.  Malony, 
21  Kan.*31,  *36;  and  sections  261,  262,  263,  and  265  of  the  Oode,--con tends, 
notwithstanding  the  conclusive  recitals  of  the  record  against  his  position,  that 
there  has  been  no  "trial,"  and  that  therefore  there  can  be  no  new  or  second 
trial.  As  to  the  statute:  The  sections  cited  define  the  term  "issue,**  state 
how  certain  "issues*'  arise,  and  define  "a  trial*'  as  "a  judicial  exam- 
*54€  ination  of  the  issues."  And  upon  simi^lar  provisions  in  the  Indiana 
statutes,  the  court  in  Fisk  v.  Baker — as  did  this  court  in  Bace  v.  Ma- 
lony, 21  Kan.  36^-held  that  there  can  be  no  trial  where  there  is  no  issue,  and 
that  there  can  be  no  issue  where  no  answer  or  demurrer  is  filed.  With  the 
most  profound  respect  for  both  courts,  the  writer  hereof  dissents  from  this 
reasoning.  It  is  plausible,  but  not  sound.  In  this  state,  certainly,  an  "issue** 
is  raised  upon  every  "allegation  of  value,  or  amount  of  damages,"  in  a  pe- 
tition in  any  action,  except  actions  upon  contract  "for  the  recovery  of  money 
only."  Code,  §  128.  And  in  actions  for  divorce  there  is  always  an  "issue  of 
fact,"  and  there  must  be  a  "trial,"  as  no  divorce  can  be  granted  "without 
proof,"  whether  the  defendant  faUs  to  answer,  or  not.  Code,  §  650.  And 
this  proves  that  the  language  of  sections  261,  262,  and  268  is  merely  affirma- 
tive and  declaratory,  in  a  general  way,  and  the  noaxim  eaepressio  wnius  est 
exclusio  cUterius,  does  not  apply  to  them.  Granted  that  the  word  "issue" 
implies  that  there  is  a  dispute  between  the  parties  to  the  record, — an  affirm- 
ance on  one  side,  and  a  denial  on  the  other, — and  it  does  not  follow  that  such 
issue  cannot  arise  and  be  before  the  court  except  upon  formal  pleadings  filed 
by  the  parties.  The  court  sits  to  administer  the  law, — to  prevent  injustice 
and  wrong,  as  well  as  to  enforce  right  and  justice.  It  is  the  depository  of  the 
conscience  of  the  people,  and  is  bound  to  protect  the  rights  of  all  by  not  per- 
mitting the  riffhto  of  any  individual  to  be  invaded  and  taken  away,  even 
though  he  neglects  to  appear  and  demand  protection.  An  "issue,"  there- 
fore, is  formed  whenever  a  plaintiff  alleges  that  he  has  been  injured  or  dam- 
aged by  another,  in  any  form,  and  demands  reparation  for  such  injury  or  dam- 
age, through  the  medium  of  the  courts.  To  every  such  claim  or  demand  the 
late  stands  and  operates  as  a  "denial,"  and  forms  an  "issue,"  until  in  due 
manner  and  form  the  defendant  by  his  own  action,  or  his  default,  denies  or 
confesses.  If  this  were  not  so,  there  would  be  little  need  of  courts,  as  the 
aggrieved  party  would  himself  become  the  jndge  of  his  ovim  rights,  and  of 
the  proper  mode  of  redress.  And  h^ein  is  found  the  reason  for 
*547  frequiring  a  founcU  entry  of  a  defendant's  default,  and  a  formal  de- 
cision and  record  showing  what  such  default  confesses,  and  what 
Judgment  or  right  thereby  and  thereon  passes  in  favor  of  the  plaintiff  and 
against  the  defendant.  An  "issue,"  therefore,  arises  in  most  actions  as  soon 
as  the  defendant  is  served  with  process.  It  is  an  "issue"  between  the  parties 
to  the  suit.  The  defendant  is  entitled  to  "his  day  in  court."  Being  duly 
served,  and  failing  to  answer  within  the  time  fixed  by  law,  the  \w9i  permits, 
but  does  not  compel,  the  court  to  declare  the  "issue"  previously  existing  de- 
termined, by  formally  noting  and  entering  the  "default,"  and  adjudging  the 
effect  of  such  default  upon  the  rights  of  the  parties  respectively.  But  whether 
the  court  gives  final  judgment,  or  only  judgment  interlocutory,  in  default 
cases,  the  record  must  show  that  due  service  was  made,  and  that  the  default 
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exists*  and  that  by  reason  of  such  default  the  petition  is  "taken  as  confessed  f 
and  unless  it  does  show  these  matters,  judgment  cannot  be  legally  given,  un- 
less the  record  shows  a  hearing  or  trialt  and  that  testimony  was  taken  in  liea 
of  the  default  and  the  confession,  and  that  the  Judgment  was  given  upon  the 
facts  proven  and  found. 

While  a  '* trial"  may,  therefore,  be  correctly  defined  as  "a  judicial  exami- 
nation of  the  issjies,"  it  is  not  true  that  there  can  be  no  imte  where  there 
is  no  "answer"  or  "demurrer."  In  Race  ▼.  Malony,  21  S[an.  ♦35-*S7,  Uk 
court  discusses  one  question  only, — ^whether  the  judgment  complained  of  wu 
"prematurely  rendered."  That  was  an  action  for  money  only.  The  service 
was  construQtive,  and  property  was  taken  upon  an  order  of  attachment.  The 
defendant  did  not  appear  nor  answer.  The  question  was  not  whether  the 
judgment  could  be  set  aside  upon  proper  proceedings  therefor,  bat  whether 
the  case  was  properly  upon  the  trial  docket  for  hearing  at  the  time  the  jadg- 
ment  was  rendered ;  and  it  was  upon  this  question  that  the  court  said  that, 
**  where  no  answer  or  demurrer  is  filed,  no  issue,  either  of  fact  or  law,  arises. 
Where  there  are  no  issues,  there  can  be  no  triaL  "  The  proposition  is  too 
*548  broad  for  general  application.  The  language  of  the  opinion  *is  to  be 
restricted  to  the  case  in  which  it  is  used.  We  have  sliown  that  tbeie 
ean  be  and  are  "issues"  to  be  tried  where  no  answer  or  demurrer  is  filed,  and 
that  the  word  *' trial"  is  not  restricted  to  the  determination  of  those  issues 
joined  upon  formal  written  pleadings.  And  in  the  case  at  bar  there  was  an 
"issue"  to  be  tried,  and  there  was  a  "trial"  of  such  issue;  and  the  judgment 
was  properly  set  aside  on  defendants'  application,  and  upon  leave  given  an  an- 
swer to  the  merits  was  filed. 

HoBTON,  C.  J.  This  was  an  action  brought  in  the  court  below  by 
the  plaintiff  in  error  against  the  defendants  in  error,  for  the  reoovety 
of  the  real  estate  described  in  the  petition,  and  damages  for  its  de- 
tention. The  action  was  begun  November  28, 1879.  The  summons 
was  personally  served  on  F.  L.  Sanders  and  Mary  A.  Sanders,  and 
left  at  the  usual  place  of  residence  of  Bion  Sanders,  December  1, 1879. 
At  the  January  term  of  the  court  for  1880,  and  on  the  twenty  •second 
day  of  January,  the  defendants  having  failed  to  demur,  answer,  or 
otnerwise  appear,  judgment  was  rendered  for  plaintiff  against  defend- 
ants for  the  recovery  of  the  real  estate,  and  for  the  snm  of  $2,400, 
as  damages  for  the  unlawful  withholding  of  the  same,  and  also  for  all 
costs.  On  February  9th  following,  execution  was  issued  upon  the 
judgment.  After  the  issuing  of  the  execution,  and  on  the  same  day, 
F.  L.  Sanders  filed  a  motion  to  set  aside  the  judgment,  alleging  that 
the  defendants  were  entitled  to  two  trials,  and  thereon  obtained  a  stay 
of  the  execution.  On  M^ch  5th,  and  during  the  January  term,  all 
of  the  defendants  filed  their  joint  motion  for  a  new  trial  as  a  matter 
of  right  under  section  599  of  the  Code.  On  the  same  day,  without 
any  showing  therefor,  the  court  vacated  the  judgment,  and  granted  a 
second  or  new  trial.  The  plaintiff  duly  excepted,  and  has  brought 
the  case  here. 

The  question  presented  for  our  decision  is  whether  the  de- 
*549     ^fondants,  after  making  defatilt  and  allowing  the  judgment  to 

be  taken  and  entered  of  record,  were  entitled  to  another  trial 
as  a  matter  of  right,  and  without  showing  any  cause  therefor.  Sec- 
tion 599  reads: 
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**In  an  action  for  the  reeoyery  of  real  property,  the  party  against  whom 
judgment  is  rendered  may,  at  any  time  daring  the  term  at  which  the  judg- 
ment is  rendered,  demand  another  trial  by  notice  on  the  journal^  and  there- 
upon the  judgment  shall  be  vacated,  and  the  action  shall  stand  for  trial  at  the 
next  term." 

Within  the  meaning  of  "another  trial,"  under  the  statote,  we  do 
not  think  snob  second  trial  is  authorized  as  a  matter  of  right,  and 
without  any  showing,  where  the  judgment  is  by  default,  and  an  assess- 
ment of  damages  only  is  bad.  So  far  as  the  action  for  the  recovery 
of  the  possession  of  real  property  was  concerned,  every  material  alle- 
gation in  the  petition,  no  answer  having  been  filed,  must  have  been 
taken  as  confessed  under  section  128  of  the  Code.  All  the  court  bad 
to  do,  in  view  of  the  default,  was  merely  to  assess  the  damages  under 
the  evid^ace  offered.  The  object  and  purpose  of  section  599  are  to 
provide  a  new  remedy  in  actions  for  the  recovery  of  real  property, 
only  where  there  has  been  a  judgment  rendered  on  the  trial  of  the 
merits  of  the  cause.  Its  purpose  is  not  merely  to  retry  the  amount 
of  damages  to  be  recovered.  It  is  true  that,  by  the  provisions  of  sec- 
tion 83  of  the  Code,  a  elaim  for  damages  for  withholding  the  real  estate 
may  be  united  in  the  petition  with  the  action  to  recover  the  real  es- 
tate; nevertheless  section  599  is  intended  to  apply  to  actions  brought 
under  the  prior  section  596.  For  some  reason,  the  legislature  thought 
it  wise  to  permit  a  second  trial  as  a  matter  of  right  in  actions  for  Fhe 
recovery  of  real  property;  but  where  judgment  is  rendered  on  default, 
and  without  any  issue  of  law  or  of  fact,  no  trial  has  been  in  fact  had, 
as  that  term  is  generally  understood;  and  therefore  section  599  has 
no  application,  although  a  claim  for  damages  is  made  in  the  petition, 
and  there  has  been  an  assessment  of  Quch  damages  upon  default. 
Where  an  answer  has  been  filed,  and  a  trial  has  been  had,  of  course 
in  granting  a  new  trial  the  order  applies  to  the  claim  for  dam- 
*550  ages  as  >rell  as  to  *the  cause  of  action  to  recover  the  real  prop- 
erty. If  the  causes  of  action  are  united  in  the  same  petition, 
a  second  trial  involves  all,  not  a  part  only,  of  the  issues  in  the  case. 
If  the  argument  of  counsel  in  opposition  to  these  views  is  correct, 
"another"  or  second  trial  could  be  had  in  the  absence  of  any  answer 
at  all,  and  then  such  second  trial  would  only  reach  the  amount  of 
damages,  nothing  morie.  It  is  contended,  however,  that  because  the 
journal  entry  of  the  judgment  alleges  that  the  cause  came  on  regu- 
larly for  trial,  and  was  submitted  to  the  court,  a  trial  was  in  fact  act- 
tially  had.  Yet,  when  we  examine  the  entire  record,  and  find  that 
there  was  no  demurrer  or  answer,  and  only  an  assessment  of  damages, 
surely  it  cannot  be  fairly  said  that  there  was  a  trial  in  fact,  as  gen- 
erally understood.  We  must  look  to  the  substance  of  the  judgment, 
as  well  as  to  its  form,  and  also  to  the  pleadings  under  which  the  judg- 
ment was  entered.  Counsel  attempt  to  distinguish  the  case  of  Fisk 
V.  Baker,  47  Ind.  534,  upon  the  theory  that  a  formal  entry  of  default 
was  made  in  that  case,  and  not  in  the  case  at  bar.     Under  our  prac- 
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tice,  it  is  not  nsaal  to  have  the  default  formally  entered  before  the  final 
call  of  th^  case  for  judgment.  An  examination  of  the  record  shows 
that  due  service  was  made,  and  that  the  default  existed  before  judg- 
ment; therefore  a  formal  entry  of  default  would  not  have  changed  the 
status  of  the  proceedings.  In  one  sense  there  had  been  a  hearing  or 
a  trial,  but  not  a  trial  in  fact  within  section  699 ;  and  it  hardly  seems 
reasonable  to  hold  that  a  second  hearing  should  be  allowed  as  of  right 
to  the  defaulting  parties.  We  know  as  a  matter  of  practice,  while  two 
trials  are  allowed  as  of  right  in  this  class  of  actions,  when  issues  are 
joined  between  the  parties,  that  frequently  only  one  trial  in  fact  ever 
takes  place ;  yet  this  is  an  abuse,  instead  of  a  proper  use,  of  the  stat- 
ute, and  is  a  practice  to  be  condemned,  rather  than  to  be  favored. 
Such  a  practice  is  often  adopted  by  the  parties  with  the  expectation  of 
surprising  each  other  on  the  second  trial,  or  of  obtaining  some  andue 
advantage  upon  the  final  trial  by  refusing  to  disclose  theaetaal  facts 
at  the  first  trial.  Such  a  practice  is  not  founded  in  good  faith,  and 
virtually  ignores  the  statute,  and  deprives  the  parties  of  the 
*551  actual  benefits  of  two  ^trials.  As  there  never  had  been  any 
trial  between  the  parties  to  the  record  upon  any  issues  of  fact 
or  law  joined  between  them,  it  would  be  a  contradiction  of  terms, 
and  in  violation  of  the  spirit  of  the  statute,  to  bold  that  there  could 
be  ''another''  or  a  second  trial  without  any  showing,  as  a  matter  of 
right.     Fisk  v.  Baker,  supra;  Race  v.  Malony,  21  Kan.  *31. 

The  order  of  the  district  court  must  be  reversed,  and  the  case  re- 
manded. 

(All  the  justices  concurring.) 


Jbnmib  M.  Swatzb,  Adm'x,  etc.,  i;.  Bpbhoeb  P.  Wadb. 

January  Term,  1881. 

1.  Exemption:  Administration:  Appeal.  Where  the  administratrix  alleles 

in  an  annual  settlement  that  a  large  amount  of  personal  property  was 
wrongfully  inventoried,  and  asks  that  the  same  be  declared  exempt  by 
law  from  the  payment  of  the  debts  of  the  deceased,  and  the  probate  court 
grants  such  request,  and  the  widow  by  such  order  is  allowed  to  keep  ab- 
solutely, for  the  use  of  herself  and  children,  such  personal  property,  and 
a  creditor  in  open  court  gives  notice  of  appeal  from  the  order,  and  there- 
after perfects  his  appeal,  Tield,  that  such  order,  being  in  the  nature  of  a 
final  decision,  and  an  allowance  to  the  widow,  is  appealable  to  the  district 
court. 

2.  .    Section  1,  c.  108,  Laws  1879,  has  a  prospective  operation  only. 

8.  .  Where  the  intestate  died  March  27, 1877,  and  letters  of  adminis- 
tration were  issued  April  9,  1877,  and  the  inventory  of  the  property  of 
the  intestate  returned  to  the  probate  court  on  May  30,  1877,  heUL  that, 
in  addition  to  her  portion  of  her  deceased  husband's  estate,  the  widow  is 
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allowed  to  keep  absolutely,  for  the  nae  of  herself  and  children  of  the  de- 
ceased,  only  the  articles  of  personal  property  mentioned  in  section  49,  c 
37,  Qen.  St.  1S68.  The  provisions  of  section  1,  c.  103,  Laws  1879,  do  uot 
control. 


Error  from  Shawnee  district  court. 

J.  Clarke  Swayzedied  March  27,  1877,  and  on  April  9, 1877,  Jen* 

nie  M.  Swayze,  his  widow,  was  dnlj  appointed  administratrix  of  the 

estate  of  her  deceased  husband  by  the  probato  court  of  Bhaw- 

*552     nee  county.      May  30,  1877,  she  re*turned  to  the  probate 

oonrt  an  inventory  and  appraisement  of  the  personal  estate  of 

the  deceased,  which  was  as  follows : 

nnrBNTORT  and  APFBAISBaiiBNT 


Of  t?ie  Personal  Estate  qf  J,  Clarke  Swaysfe,  Deceased,  Made  on  tJie  ■■ 
day  of  April,  1877,  by  J.  JT.  Hudson,  Frank  A.  Root,  and  B.  F.  Camp* 
hell.  Appraisers  of  said  Estate, 

In  compliance  with  the  statute,  the  undersigned  appraisers  set  off  to  the 
widow  and  children  of  said  deceased  the  following  articles  without  appraise- 
ment, the  same  bejug  exempt  from  administration:  Library  and  book-case,  4 
carpets,  3  stoves,  4  bedsteads,^  sets  of  chairs  and  lounge,  3  tables,  2  wash- 
stands,  2  student's  lamps,  3  mirrors,  1  child's  crib,  1  baby  carriage,  1  gold 
watch  and  chain,  2  clocks,  9  window  blinds,  2  sets  of  silver  forks,  (plated,) 
2  sets  of  knives,  1  set  of  tablespoons,  1  set  of  teaspoons,  other  tableware,  (in- 
cluding queens  ware  and  glassware,)  5  mattresses,  1  double  lounge,  bed-clotbes, 
stovepipe  and  drum,  garden  implements,  2  washtubs,  1  leather  trunk. 

And  the  residue  of  the  personal  estate  of  said  deceased  we  do  appraise  as 
follows:  2  small  editorial  tables,  $2;  1  long  table,  $1;  1  set  of  pigeon-holes, 
50c.;  3  inkstands,  50c.;  2  waste  baskets,  5(^.;  1  Webster's  dictionary,  $2.50; 
1  gas  lamp,  $2;  1  letter  press  and  book,  $3;  1  stove,  (base  burner,)  $6;  8  chairs, 
$2;  2  stools,  $1;  1  table  with  four  drawers,  85;  3  folding  tables,  02.50;  1 
book-keeper's  desk,  $15;  2  common  stoves,  S3;  1  letter  scale,  $2.50;  1  Camp- 
bell press,  $800:  1  Universal  half -medium  press,  $450;  J  Universal  eighth 
news  press,  $250;  5  imposing  stones  with  frames,  $100;  1  news  cabinet,  20 
cases,  $9;  21  fonts  display  advertising  type,  $42;  1  job  cabinet,  $50;  43  fonts 
job  type,  $129;  1  proof  press,  $25;  1  galley  rack,  $1.50;  21  single  brass-lined 
galleys,  $31 .50;  4  double  brass-lined  galleys,  $8;  12  news-stands, $40;  12  pairs 
news-cases,  $18;  2  italic  cases,  $2.50;  48  job  and  news  cases,  $36:  48  fonts  of 
metal  type,  $192;  8  fonts  of  wood  type,  $40;  7  fonts  large  metallic  type,  $50; 
miscellaneous  metal  type,  $50;  6  fonts  labor-saving  rules,  $25;  3  labor-saving 
cases,  $2.50;  laboivsaving  leads,  metal  furniture,  and  slugs,  $25;  1  mitering 
machine,  vise,  and  box,  $9;  3  flies,  1  saw  and  screw-driver,  $1;  1  font  com- 
bination border,  $2.50;  3  job  sticks,  $3;  7  six-inch  sticks,  $8.50;  1  lead  cutter, 
$1;  12  chases.  $100;  40  column  rules,  (daily  and  weekly,)  head-rules,  adver- 
tising rules,  double  and  parallel  rules,  leads,  slugs,  dashes,  $125;  wood  furni* 
ture,  quoins,  mallet,  planer,  shooting-sticks,  $5;  800  lbs.  brevier,  $240; 
*553  600  lbs.  nonpareil,  i*$240;  1  slice  galley,  $1.50;  1  composition  kettle, 
$2.50;  3  copy  hooks,  25c.;  1  mailing  machine,  $10;  2  kerosene  cans, 
50c.;  lot  of  job  ink,  $10;  150  lbs.  news  ink,  lot  of  job  ink,  $10;  7  bdls.  news, 
24x36,  $42;  12  bdls.  news, 26x88,  $94;  shelving  and  stick  cabinet,  $5;  2  ad- 
vertising journals,  2  journals,  2  ledgers,  1  cas&book,  1  carriers'  book,  3  sub- 
scription books,  1  biU-radk,  50c. ;  1  coal-bin,  $2;  job  lot  of  colored  paper,  ktter> 
head,  bill-head,  $10;  1  life  insurance  policy,  $1,000. 
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Given  under  our  hands,  this  thirtieth  di^  of  May,  1877. 

J.  M.  SwAYZB,  Administratrix.  J.  K.  Hudson, 

E.  F.  Campbell, 
Frank  A.  Boor, 
Beal  estate,  none.  Appraisen. 

J.  M.  SWAYZB,  Administratrix. 
State  €f  Kansas,  County  of  STuzwnee^-^. :  I,  J.  M.  Swayze,  adminis- 
tratrix of  the  estate  of  J.  Clarke  Swayze,  deceased,  do  solemnly  swear  thai 
the  forei^ing  is  a  true  and  correct  Inventory  of  all  the  estates,  both  penonal 
and  real,  belonging  to  the  estate  of  J.  Clarke  Swayze,  deceased,  which  has 
come  to  my  possession  or  knowledge,  and  particularly  of  all  monejs,  bank 
bills,  or  other  circulating  medium,  and  of  all  Just  claims  of  the  deceasel 
against  me  or  other  persons,  according  to  the  best  of  my  knowledge. 

J,  M.  SwAYZE)  Administratrix. 

Subscribed  and  sworn  to  before  me,  this  80th  day  of  May,  1877. 
[Seal]  G.  W.  Cabey,  Probate  Judge. 

April  24,  1878,  the  administratrix  filed  in.  the  probate  court  hei 

first  annual  report,  charging  herself  as  follows: 

Accounts,  -  •  •  •  •  •  -S   988  03 

Life  insurance  policy,       •  •  •  •  •  1,000  00 

Blade  office  material,    •••••-      2^840  57 


•4,828  60 


And  claiming  credits  as  follows : 

Amount  of  claims  uncollected,  disputed,  and  worthless,  as  per 

schedule  "A"  hereto  affixed,  -  -  -  -    t    711  74 

Amount  paid  out,  as  per  schedule  "B,"  .  -  -  1,975  12 

She  further  says  tbat  certain  property  inventoried  as  Blade 
office  material  was  wrongfully  inventoried;  that  the  heirs 
of  said  estate  claim  said  property  as  exempt  to  them  by  the 
laws  of  the  state  of  Kansas,  free  from  the  debts  of  said  de- 
ceased. She  therefore  asks  credit  for  the  amount  of  in* 
ventory  of  same,       •  •  -  -  •  •     2,340  57 

•5,027  43 
4.328  60 


Balance  due  administratrix,       •  •  •  •       $698  83 

*654    *0n  July  6,  1878,  the  following  proceedings  among  others 

were  bad  in  the  probate  court : 

^'In  thfi  Matter  of  the  Estate  of  /•  Clarke  Swayze,  Deceaseds  on  Firft 
Annual  RepoH,  And  now.  said  report  coming  on  for  hearing,  comes  Jennie 
M.  Swayze,  administratrix  of  the  said  estate,  and  moves  the  court  that  the 
said  report  be  approved,  and  represents  to  the  court  that  certain  property  men- 
tioned as  '  Blade  office  material,'  was  wrongfully  so  inventoried,  and  that  tlic 
heirs  of  said  estate  claim  said  property  as  exempt  to  them  by  the  laws  of  ttie 
state  of  Kansas,  as  free  from  the  debts  of  said  decedent;  and  thereupon  saiil 
administratrix  moves  the  court  that  she  be  allowed  credit  for  the  amount  of 
the  property  so  claimed  to  be  exempt,  to- wit,  92,340.57.  It  is  found  by  the 
court  after  due  examination,  and  being  fully  advised,  that  said  report  is  just 
and  correct,  except  as  to  the  credit  claimed  of  balance  of  $400,  yet  uncollected 
on  the  life  insurance  policy  of  said  deceased.  It  is  further  found  tbat  the 
Blade  office  material  aforesaid  was  wrongfully  inventoried,  and  is  justly  ex- 
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empt  by  the  1*^  to  tiie  heirs  of  said  estate,  free  from  the  debts  of  said  dece- 
dent. It  is  thereupon  ordered  by  the  court,  that  the  credit  claimed  in  said 
report  for  the  balance  of  $400  due  on  said  life  insurance  policy,  be  disallowed. 
It  is  f  aither  ordered  that  said  administratrix  be,  and  she  is  hereby,  allowed 
credit  for  the  amount  of  the  property  so  found  to  be  exempt  as  aforesaid  to 
the  heirs  of  said  estate  in  the  said  sum  of  $2,840.57.  It  is  also  further  or- 
dered by  the  court  that  said  report  be.  and  it  is  htreby,  approved  as  corrected 
in  relation  to  the  credit  claimed  of  balance  due  on  said  life  insurance  policy. 
And  thereupon  notice  of  appeal  was  given  in  open  court  by  Spencer  P.  Wade 
ei  al,,  Cleveland  Paper  Company,  and  C.  B.  Williamson  &  Co.,  creditors  of 
said  estate,  in  relation  to  the  exemption  of  said  Blade  office  material." 

July  lOy  1878,  Spencer  P.  Wade,  creditor  as  aforesaid,  duly  filed 
his  afSdavit  and  bond  for  an  appeal  to  the  district  court.  The  pro- 
bate court  approved  the  bond,  and  sent  a  transcript  to  the  district 
coart,  where  it  was  filed  July  16,  1878.  January  31,  1880,  the  ad- 
ministratrix filed  a  motion  to  dismiss  the  action  for  reasons,  among 
others — First,  that  the  transcript  and  papers  filed  in  this  case  do  not 
show  that  this  action  was  ever  pending  in  the  probate  court  of  Shaw- 
nee county;  second,  that  the  transcript  and  papers  filed  in 
^555  this  case  do  not  show  *tbat  any  final  order  has  ever  been 
made  by  the  probate  court  from  which  an  appeal  lies  to  this 
court.  This  motion  veas  denied  by  the  ooart  on  January  31,  1880, 
to  which  the  administratrix  duly  excepted.  The  case  was  called  for 
trial  on  March  6,  1880.  A  jnry  being  waived,  th«  matter  was  sub- 
mitted to  the  oonrt  upon  the  following  admissions  alnd  testimony : 

''It  was  admitted  on  the  part  of  plaintiff  in  error,  Wade:  (1)  That  J.  Clarke 
Swayze,  deceased,  in  his  life-time  was  a  resident  of  Shawnee  county,  Kansas, 
and  the  head  of  a  family;  that  said  Swayze  departed  this  life  on  the  twenty- 
seventh  day  of  March,  1877.  (2)  That  he  was  by  trade  a  practical  printer. 
(3)  That  during  his  life-time  he  kept  the  articles  enumerated  in  the  inven- 
tory filed  in  the  probate  court  on  the  30th  day  of  May,  1877,  as  Blade  office 
material,  (and  which  articles  were  afterwards  sold  by  his  administratrix  for  the 

sum  of  $ ,)  for  the  purpose  of  carrying  on  the  trade  or  business  of  news 

and  Job  pnnter,  at  No.  184  Kansas  avenue,  Topeka,.  Kansas,  at  which  place 
he  (Swayze)  also  published  the  Blade  newspaper,  of  which  newspaper  said 
Swayze  was  editor  and  proprietor.  '  (4)  That  some  of  the  articles  specified  in 
said  inventory  as  Blade  office  material,  to-wit,  150  lbs.  news  ink,  lot  of  job 
ink,  4^10;  7  bdls.  news,  24x36.  $42;  12  bdls.  news,  26x38,  $94;  job  lot  of  col- 
ored paper,  letter-heads,  bill-heads,  $10, — were  stock  in  trade  purchased  for 
the  purpose  of  altering  its  form  and  selling  again;  that  said  articles  enumer- 
ated were  worth  less  than  $400.  (5)  That  the  other  of  said  items  named  in 
said  inventory  as  Blade  office  material  were  the  tools  and  implements  of  said 
Swayze,  used  and  kept  by  him  for  the  purpose  of  carrying  on  the  trade  or  busi- 
ness of  news  and  job  printer  and  publislier  of  the  Blade  newspaper,  and  that 
said  articles  were  necessary  for  carrying  on  said  trade  or  business;  that,  in 
the  trade  or  business  of  news  and  job  printer  and  publisher,  tools  and  im- 
plements are  necessary.  (6)  That  at  the  time  of  his  death  he  was  still  engaged 
in  carrying  on  the  said  trade  or  business  of  news  and  job  printer,  and  editing 
and  publishing  said  newspaper.    (7)  That  at  his  death  he  left  a  widow  and 

several  minor  children,  who  previous  to  his  death  he  had  supported 
*556      wholly  f^by  his  said  trade  or  business  of  news  and  job  printer  and 

publisher.  (8)  That  on  the  fourth  day  of  March,  1878,  a  claim  of 
Spencer  P.  Wade  was  presented  against  said  estate  in  said  probate  court,  and 

V.  25k— 26 
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This  act  went  into  foroe  March  11, 1879,  neaxly  two  yean  after 
the  decease  of  the  intestate  and  the  appointment  of  Ihe 
*569  ^administratrix,  and  after  the  first  annual  report  of  saeh  ad- 
ministratrix had  been  filed,  and  after  the  appeal  in  this  case 
had  been  perfected.  That  act,  therefore^  cannot  be  said  to  confer  or 
grant  any  exemption  to  the  widow  or  children  of  the  deceased,  because 
the  statute  has  a  prospective  operation  only,  as  its  terms  do  not  show 
clearly  any  legislative  intention  that  it  should  operate  retrospectively. 
Even  if  the  legislature  had  intended  that  the  act  shonld  operate  re- 
trospectively, it  is  doubtful  whether  such  an  exercise  of  power  would 
be  legitimate.  Before  the  adoption  of  the  statute,  the  property  was 
in  the  hands  of  the  administratrix,  subject  to  the  payment  of  the  costs 
and  expenses  of  administration  and  the  payment  of  all  debts.  To 
all  intents  and  purposes,  the  creditors  had  a  lien  on  such  property 
and  its  proceeds,  and  such  lien  could  not  be  legally  divested  at  the 
will  of  the  legislature,  any  more  than  the  lien  of  an  attaching  or  ex- 
ecution creditor  could  be  divested  by  the  legislative  will  against  the 
consent  of  the  creditor. 

The  order  and  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


F.  G.  Hentio  v.  F.  Eernkb. 

January  Term,  1881. 

Contract:  Physician's  Servioes.  Where  the  testimony  shows  that  A.,  a 
physician,  is  called  by  B.  to  render  professional  services,  without  any 
speciflcation  as  to  whom  or  on  whose  account  such  servioes  are  to  be 
rendered,  and  in  response  thereto  goes  to  B.'s  house,  and  renders  such 
services  in  medical  attention  to  one  who  is  the  father  of  B.  and  a  member 
of  his  family,  all  the  wliile  loolcing  to  B.  alone  for  compensation,  and 
after  the  services  are  rendered  presents  his  bill  therefor  to  B.,  who  makes 
no  objection  thereto,  but  promises  to  pay  it,  held^  that  such  testimony 
malEcs  out  aprima/cicie  case  against  B.  for  the  amount  of  the  bill. 

*560    *Error  from  Shawnee  district  court. 

Action  brought  by  Eemke  against  Hentig,  on  an  account  for 
the  plaintiff's  services  as  a  physician.  Trial  at  the  January  term, 
1881,  of  the  district  court,  and  judgment  for  the  plaintiff. 

Hentig  d  Sperry,  for  plaintiff  in  error. 

Sheafor  d  Shea/or,  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  on  an  account  for  physician's  serv- 
ices, and  the  single  question  presented  for  our  consideration  is  whether 
the  verdict  is  sustainable  upon  the  evidence.     This  question  most  be 
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ctnswered  in  the  affirmative;  for  notwithstanding  the  confliot  in  the 
testimony,  if  the  case  was  presented  upon  that  of  the  plaintiff  alone, 
there  would  be  little  doubt  as  to  the  proper  answer,  and  the  conflict 
is  settled  by  the  jury.     That  testimony  showed  that  defendant  came 
to  the  plaintiff,  and  called  for  his  services,  without  specifying  to  whom 
'or  on  whose  account  they  were  to  be  rendered;  that  upon  such  call 
plaintiff  went  to  the  house  of  defendant,  and  rendered  the  services  to 
one  who  was  a  present  member  of  defendant's  family,  looking  all  the 
\7hile  to  defendant  for  his  compensation ;  that  after  the  services  were 
rendered  he  presented  his  bill  to  defendant,  who  did  not  disclaim  his 
liability  therefor,  but,  on  the  contrary,  promised  to  pay  it.     This 
makes  a  much  stronger  case  than  that  of  Pacific  B.  Go.  v.  Thomas, 
19  Kan.  256.     Indeed,  it  would  seem  as  though  only  one  conclusion 
could  properly  be  reached  upon  such  testimony,  and  that  is  that  there 
^was  a  contract  between  the  parties  for  services,  which  contract  was 
performed  by  plaintiff,  with  corresponding  liability  on  the  part  of  de* 
f endant  for  compensation.     It  is  true  the  person  to  whom  the  serv* 
ices  were  rendered  was  an  adult  person,  the  father  of  defend- 
*d61    ant,  and  only  temporarily  *^a  member  of  defendant's  family. 
Buiy  pritna  facie,  the  head  of  a  family  is  responsible  for  all 
debts  which  he  contracts  for  any  member  of  the  family.     If  plaintiff 
was  called  by  defendant  to  render  service  to  any  member  of  his  fam- 
Uy,  he  had  a  right  to  look  to  defendant  for  his  compensation,  in  the 
absence  of  notice  that  some  one  else  was  responsible.     And  while  a 
child  may  be  under  no  legal  obligation  to  support  an  aged  parent,  or 
receive  him  into  bis  family,  yet,  if  he  does  receive  him  into  the  fam- 
ily, he  is  prima  facie  responsible  for  services  which  he  calls  upon 
strangers  to  perform  for  the  benefit  of  snob  parent. 

It  is  unnecessary  to  refer  to  the  contradictory  testimony,  for  the 
jury  evidently  believed  that  of  the  plaintiff,  and,  as  that  justified  the 
verdict,  we  cannot  sustain  the  claim  of  error.  The  judgment  will  be 
affirmed. 

(All  the  justices  concurring*) 


St.  Louis  &  8.  F.  By.  Go.  v.  Bobbbt  Armstboko. 

January  Term,  1881. 

BaUroads:  Stock  Law:  Attorney  Fees.  Where  a  statute  provides  that 
defendant  shall  pay  plaintiff's  attorney  fees,  be  may  fairly  insist  upon  le- 
gal accuracy  in  the  plaintiff*s  pleadings  and  proceedings,  even  before  a 
Justice  of  the  peace;  and  where  the  bill  of  parficulars  alleges  that  '*twen- 
ty-flye  dollars  is  a  reasonable  fee  for  the  prosecution  of  this  action,"  and 
contains  no  other  allegation  as  to  the  value  or  necessity  of  attorney  fees, 
no  judgment  should,  in  the  absence  of  defendant,  be  entered  for  a  larger 
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amount,  though  on  appeal  and  in  the  district  court;  and  this,  notwith* 
standing  the  bill  prays  for  twenty-five  dollars  attorney  fee  in  a  justice's 
court,  and  ''twenty  dollars  as  a  reasonable  fee  for  trial  thereof  in  the  dis- 
trict court." 

Error  from  Labette  district  court. 

Action  under  the  stock  law  of  1874,  brought  by  Armstrong 
*662     against  the  railway  company,  to  recover  damages  for  ^killing 
two  calves  belonging  to  the  plaintifF.     Trial  at  the  February 
term,  1881,  of  the  district  court,  and  judgment  for  the  plaintiff. 
H.  H.  Harding^  for  plaintiff  in  error. 
Jess.  Broekway,  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  under  the  stock  law  of  1874,  for 
killing  two  calves.  Plaintiff  obtained  judgment  before  the  justice  of 
the  peace,  and  the  company  appealed.  At  the  trial  in  the  district 
court,  defendant  did  not  appear,  and  plaintiff  obtained  judgment. 

The  specific  error  alleged  is  that  the  plaintiff  took  judgment  for 
more  than  by  the  allegations  of  his  bill  of  particulars  he  was  entitled 
to.     This  objection  runs  only  to  the  amount  awarded  for  attorney 
fees,  and  not  to  that  recovered  for  the  value  of  the  calves.     The  bill 
of  particulars  alleges  that  "twenty-five  dollars  is  a  reasonable  attor- 
ney's fee  for  the  prosecution  of  this  action."     In  the  prayer  for  judg- 
ment, it  prays  for  the  value  of  the  calves,  for  twenty-five  dollars 
attorney  fee  in  the  justice's  court,  and  "twenty  dollars  as  a  reason- 
able fee  for  trial  thereof  in  the  district  court."     The  judgment  in  the 
district  court  was  for  thirty  dollars  attorney  fees.     Now,  if  we  look 
simply  to  the  prayer  in  the  bill  of  particulars,  there  was  notice  of  a 
claim  for  attorney  fees  in  excess  of  that  finally  recovered,  but,  if  we 
look  only  to  the  allegations  in  the  bill,  the  amount  recovered  was  in 
excess  of  all  allegations.     What,  under  such  circumstances,  should 
be  the  rule  of  decision?     Ordinarily,  we  think  the  rule  is  that,  where 
full  notice  is  given  in  the  bill  of  particulars  of  the  extent  of  plaintiff^s 
claim,  defendant  is  chargeable  with  such  notice,  and  cannot  complain 
of  the  manner  in  which  such  notice  is  given ;  and  this,  because  of 
the  fact  that,  ordinarily,  controversies  before  a  justice  of  the  peace 
are  conducted  by  the  parties,  and  without  the  intervention  of 
*56d    attorneys.    *  Where,  however,  as  in  this  class  of  cases,  com- 
pensation for  attorney  fees  is  claimed  and  awarded,  the  reg- 
ularity and  accuracy  of  pleadings  and  practice  may  fairly  be  insisted 
upon.     If  defendant  is  charged  with  the  cost  of  the  plaintiff's  attor- 
neys, he  may  well  insist  that  technical  accuracy  is  required.     He 
should  not  be  (compelled  to  pay  for  plaintiff's  attorney,  and  then  per- 
mit the  plaintiff  to  recover  just  as  though  he  had  no  attorney.    Tech* 
iiically,  no  recovery  clan  be  had  for  anything  which  the  facts  stated 
do  not  justify.     St.  Louis  &  S.  F.  By.  Co.  v.  Byron,  24  Kan.  *350. 

The  facts  alleged  justify  a  recovery  of  twenty-five  dollars  attorney 
fees;  the  judgment  is  for  thirty  dollars  attorney  fees.     The  error  is 
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in  giving  judgment  for  more  than  the  facts  alleged  justify.  Under 
these  oircomstances,  we  think  the  decision  should  be  that  the  award 
of  attorney  fees  be  reduced  to  the  amount  alleged  to  be  reasonable  in 
the  bill  of  partioulars,  to-wit,  twenty-five  dollars,  and  that  otherwise 
the  judgment  be  affirmed.  The  costs  of  this  court  will  be  divided. 
(All  the  justices  concurring.) 


W.  L.  Challiss  v.  D.  M.  Smith. 

January  Tenui  1881. 

Actions:  Two  Aotions  Fending:  Abatement.  Flaintilf  commenced  an 
action  against  defendant,  a  non-resident,  attached  certain  real  estate, 
made  service  by  publication,  obtained  judgment  and  an  order  of  sale  of 
the  attached  property.  The  defendant  did  not  personally  appear,  and 
jurisdiction  was  obtained  by  attachment  and  publication  only.  There* 
after,  and  before  any  sale  of  the  attached  property,  defendant  coming 
into  the  state,  plaintiff,  ignoring  entirely  the  attachment  proceedings, 
commenced  an  action  on  the  original  indebtedness,  and  caused  the  arrest 
of  the  defendant  thereon.  The  defendant  pleaded  in  abatement  the  at> 
tachment  proceedings.  Held,  that  in  the  absence  of  evidence  that  the  at- 
tachment proceedings  had  been  consummated  by  a  sale,  or  that  they  were 
>  valueless  by  reason  of  defect  of  title  in  the  property  attached,  incum- 
brances thereon,  or  otherwise,  the  plea  was  properly  sustained,  and  a 
judgment  in  favor  of  the  defendant  must  be  affirmed. 

*664    *^Error  from  Doniphan  district  court. 

At  the  December  term,  1880,  of  the  district  court,  Smith,  as 
defendant,  had  judgment  against  Challiss  as  plaintiff,  who  brings  the 
case  here. 

W.  W.  Outhrie,  for  plaintiff  in  error. 

Albert  Perry,  for  defendant  in  error. 

Brewbb.  J.  A  few  facts  present  the  question  in  this  dase.  De* 
fendant  being  a  non-resident,  and  indebted  to  plaintiff,  the  latter 
oommenced  an  action,  attached  certain  real  estate  as  the  property 
of  defendant,  made  publication,  obtained  judgment  and  order  of  sale 
of  the  attached  property.  Thereafter,  defendant  coming  into  the 
state,  plaintiff,  ignoring  all  the  proceedings  had,  brought  an  action 
on  the  original  indebtedness,  and  sought  an  arrest  of  the  defendant. 
The  district  court  held  that  the  action 'could  not  be  maintained.  Was 
this  error?  The  proceedings  in  the  former  case  had  passed  to  judg- 
ment, but  not  to  sale.  Whether,  upon  the  sale,  the  judgment  would 
have  been  satisfied,  is  a  matter  of  mere  speculation.  Nothing  shows 
the  value  of  the  property  attached,  and  while  the  record  title  seems 
to  have  been  in  defendant's  wife,  yet  it  is  shown  that,  by  proper  pro- 
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ceedings  to  which  she  was  a  party,  a  sale  wa6  ordered  to  satisfy  the 
judgment  in  the  attachment  case.  However,  in  the  view  we  take  of 
the  case,  the  latter  proceedings  haye  little  significance.  We  concede, 
for  the  parposes  of  this  case,  that  such  a  judgment  does  not  conclude 
the  defendant  personally,  or  reach  any  property  save  that  which  ig 
attached.  While  there  may  be  a  difference  between  the  authorities, 
we  shall  assume  that  the  law  is  as  thus  stated.  Nevertheless,  it  mast 
be  conceded  that  the  attachment  proceedings  bind  the  defendant's 
interest  in  the  property  attached ;  that  the  judgment  therein  carries 
costs  and  claim;  that  sale  may  be  ordered  and  sustained  of  defend- 
ant's interest  in  the  property  attached;  and  that  out  of  the 
*565  proceeds  the  ^^costs  must  first  be  paid,  and  then  the  claim. 
Under  such  circumstances,  no  second  suit  should  be  maintain- 
able until  the  remedy  sought  in  the  first  has  been  exhausted,  or  un- 
less it  is  shown  that  such  remedy  is  in  fact  valueless.  The  principle 
that  prevents  multiplicity  of  suits,  that  prohibits  that  a  defendant  be 
twice  vexed,  controls.  If  the  plaintiff,  ignoring  the  first  suit,  may 
commence  a  second  action,  be  may  on  the  same  principle  ignore  the 
second  and  commence  a  third,  and  so  on  indefinitely.  Thus  the  de- 
fendant is  unnecessarily  vexed  and  wronged,  and  the  time  of  the  court 
improperly  consumed.  Generally,  the  pendency  of  one  action  is  a 
bar  to  a  second.  Bond  v.  White,  24  Kan.  *48;  2  Kent,  Gomm.  side 
page  123,  and  notes.  Here  the  first  action  is  in  one  sense  pending. 
It  is  an  unfinished  proceeding  to  subject  certain  property  to  the  pay- 
ment of  this  plaintiff.  True,  a  judgment  pro  forma  was  entered,  but 
counsel  for  plaintiff  contends,  and  we  concede,  that  such  judgment 
is  not  binding  personally  on  defendant,  and  is  no  general  adjudica- 
tion of  the  fact  of  indebtedness.  Hence  it  is  but  one  fact,  one  step, 
in  an  unfinished  proceeding  in  rem.  Until  that  proceeding  is  finished, 
or  unless  it  is  shown  to  be  valueless,  the  defendant  is  entitled  to  pro- 
tection against  further  litigation.  Any  other  rule  would  tend  to  great 
injustice.  By  the  attachment,  the  control  of  the  property  is  lost  to 
defendant.  He  cannot  realize  on  it,  because  any  sale  would  be  sub- 
ject to  this  lien.  Suppose  the  property  attached  were  the  only  prop- 
erty of  defendant,  would  it  not  be  a  strange  commentary  on  judicial 
proceedings  if  a  plaintiff  could  attach  the  property,  and  thus  prevent 
a  sale,  and  then  turn  around  and  arrest  the  defendant  for  not  selling 
and  paying  the  debt?  How  many  suits  in  attachment  can  a  plain- 
tiff commence,  and  how  many  pieces  of  property  can  he  separatelj 
attach  ?  And  can  he,  after  tying  up  in  various  suits  all  the  property 
of  defendant,  commence  a  new  suit,  and  arrest  him  for  debt?  The 
very  scope  of  the  inquiry  suggests  and  compels  the  answer. 

But  it  may  be  said,  must  a  plaintiff,  although  having  taken  judg- 
*566     ment,  go  on  to  sale,  when  he  finds  that  the  sale  wiU  proMuce 
nothing,  either  by  reason  of  defect  of  title,  amount  of  in- 
cumbrances, or  otherwise,  before  he  seek^  another  remedy?     Prob- 
ably not;  but,  if  he  seeks  other  remedy,  he  should  afSrmatively  make 
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it  appear  that  his  prior  proceeding  has  proved  a  failure,  and  his  rem- 
edy valueless.  Its  existence  is  prima  facie  evidence  of  its  value.  That 
he  commenced  it  is,  as  against  him,  a  presumption  that  he  derived  . 
benefit  from  it.  If  it  was  a  failure,  either  partial  or  total,  he  must 
show  it;  otherwise  his  remedy  must  be  adjudged  good  and  sufficient. 
Without  pursuing  this  argument  further,  the  summing  up  is  this : 
Either  the  judgment  in  the  attachment  suit  is  a  binding  adjudication 
upon  the  indebtedness,  and  therefore  a  bar  to  any  action  on  the  orig- 
inal claim,  or  else  it  is  one  step  in  an  unfinished  and  pending  pro- 
ceeding in  the  courts  to  subject  property  of  defendant  to  the  satisfac- 
tion of  the  plaintiff's  debt;  and  such  proceeding,  until  finished  or 
unless  shown  to  be  a  failure,  either  in  whole  or  in  part,  is  a  good  de- 
fense in  abatement  of  the  present  action.  The  judgment  must  there- 
fore be  affirmed. 

(All  the  justices  concurring.) 


Anna  E.  Y.  Ghbssbbbough  and  another  v.  Jambs  W.  Pabebb  and 

another. 

January  Term,  1881. 

1.  Ejectment:  Quitclaim  Deed:  Effect.    Plaintiffs  commenced  an  action 

of  ejeclment.  Upon  trial,  judgment  was  entered  in  favor  of  the  defend- 
ants for  coats.  Petition  in  error  was  filed  in  this  court.  Intermediate 
the  judgment  and  the  filing  of  the  petition  in  error,  defendants  obtained 
from  one  of  the  plaintiff^  a  quitclaim  deed  of  the  property,  the  subject- 
matter  of  the  litigation.  Held,  that  such  quitclaim  deed  did  not  prevent 
the  grantor  from  prosecuting  this  action  to  set  aside  the  judgment  for 
costs  against  her. 

2.  Another  Trial:  Bight  to.    Where  an  action  is  commenced,  under  the 

statute,,  for  the  recovery  of  real  estate,  the  right  of  the  plaintiff  to  de- 
*567      mand  a  second  trial  is  not  taken  away  by  the  addition  to  the  petition  *of 
a  claim  for  mesne  profits,  nor  by  the  fact  that  defendant  sets  up  an 
equitable  defense,  and  claims  equitable  relief,  in  the  answer. 

8.  Limitations:  Sherififs  ,Deed.  Under  execution  issued  out  of  the  pro* 
bate  court  under  section  191,  c.  91,  CJomp.  Laws  1862,  the  property  in 
controversy  was  levied  upon  and  sold.  Sale  was  confirmed;  deed  made 
July  30, 1869,  and  recorded  September  4,  1869.  This  action  was  com- 
menced September  10, 1878,  by  the  execution  debtor,  and  one  claiming  by 
deed  from  her  subsequent  to  the  sheriff's  sale  and  deed.  Held,  that  clause 
1,  8  16,  c.  80,  Comp.  Laws  1879,  was  applicable,  and  this  statute  of  lim- 
itations a  bar  to  the  action. 

4.  Sherifi'^B  Deed :  Erroneous  Description.  While  the  description  in  the 
return  on  the  execution,  the  appraisement,  and  all  other  papers  was  cor- 
rect, in  the  deed  there  was  this  error:  instead  of  reading  '^part  of  lot 
seven,  in  block  twelve,"  it  read  "part  of  block  seven,  in  block  twelve." 
As  possession  was  taken  and  viduable  improvements  placed  upon  the  lat» 
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to  the  knowledge  of  the  ezecQtion  debtor*  who  resided  all  the  time  bat  a 
few  hundred  feet  from  the  premises,  Ti^d,  that,  this  error  in  the  descrip- 
tion in  the  deed  did  not  prevent  the  running  of  the  statute  of  limitations. 

Error  from  Atchison  district  oonrt. 

Ejectment,  brought  by  Gheesebrough  and  another  against  the  At- 
chison National  Bank  and  James  W.  Parker,  to  recover  the  posses- 
sion of  the  west  twenty-four  feet  of  lot  seven,  in  block  twelve,  in  the 
city  of  Atchison.  Trial  at  the  March  term,  1880|  of  the  district 
court,  and  judgment  for  the  defendants. 

H.  M.  Jackson,  for  plaintiffs  in  error. 

W.  W.  Guthrie 9  for  defendants  in  error. 

Bbbweb,  J.  This  was  an  action  of  ejectment,  brought  by  plain- 
tiffs in  error,  plaintiffs  below,  for  the  recovery  of  a  portion  of  a  lot 
in  the  city  of  Atchison.  Judgment  was  rendered  in  favor  of  defend- 
ants, and  plaintiffs  allege  error.  The  first  question  arises  on  the  mo- 
tion of  defendants  to  dismiss  this  proceeding,  as  to  Mrs.  Gheesebrough 
at  least,  on  the  ground  of  a  quitclaim  deed  of  the  property  ob- 
*668  tained  from  *ber  intermediate  the  judgment  and  the  com- 
mencement of  this  proceeding  in  error.  This  motion  must  be 
overruled.  The  deed,  as  offered  in  evidence  on  the  motion,  is  simply 
a  quitclaim  of  the  property.  Nothing  is  said  about  the  judgment  in 
this  case,  nor  any  release  made  of  the  claim  for  rents  and  profits. 
Doubtless,  on  a  second  trial  it  will  prove  a  bar  to  any  recovery  of 
possession  by  the  grantor.  It  may  not  prevent  a  recovery  for  rents 
and  profits.  And  it  does  not  discharge  the  judgments  for  costs. 
Whether  those  costs  be  one  dollar  or  five  hundred,  there  is  a  judg- 
ment therefor  against  the  plaintiffs,  and  they  each  have  a  right  to 
show  that  such  judgment  is  erroneous  and  ought  not  to  stand.  If 
the  defendants  had  paid  and  discharged  this  judgment,  then  a  more 
serious  question  would  arise.  As  it  is,  it  is  very  clear  that  a  quit- 
claim of  the  property  does  not  prevent  the  grantor  from  showing 
errors  in  a  prior  judgment  against  her  for  costs. 

The  first  error  alleged  is  in  refusing  an  application,  under  the  stat- 
ute, for  a  second  trial.  This  was  an  action  for  the  recovery  of  resl 
property.  True,  there  was  coupled  with  it  a  claim  for  mesne  profits, 
but  such  claim  grows  out  of  the  right  to  recover  the  real  estate.  No 
cause  of  action  for  rents,  as  upon  express  contract,  was  alleged.  The 
claim  was  for  the  real  estate  and  damages  for  withholding  the  same. 
We  do  not  think  the  addition  of  this  claim  for  damages  changed  the 
nature  of  the  action,  or  prevented  the  application  of  the  statute.  Of 
course,  many  an  action  may  be  brought  in  which  other  and  distinct 
relief  is  sought  than  the  recovery  of  real  estate.  There  may  be  an 
action  of  forcible  entry  and  detainer;  an  action  for  the  correction  of 
a  deed,  coupled  with  a  claim  for  possession.  All  these  may  be  oat- 
side  the  statute.    But  when  the  action  is  under  the  statate,  pure  and 
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aim^ple,  for  the  reoovexy  of  real.6Bta(e»  the  rif^btio  a  second  trial  is 
not  destroyed  by  the  addition  of  a  elaim  for  mesne ,  profits.     Nor  is 
such  right  destroyed  by  the  character  of  the  answer.    Under  a  general 
denial,  every  possible  defense  may  be  interposed.    If,  instead  of  such 
general  denial,  the  defendant  sets  ont  in  detail  sax  equitable 
*569     defense,  this  does  not  change  the  ^character  of  the  action,  or 
abridge  the  rights  of  the  plaintiff.    It  is  a  grand  mistake  to 
anppose  that,  by  setting  up  in  an  answer  an  equitable  defense  to  an 
action  for  the  recovery  of  real  estate,  either  the  plaintiffs'  right  to  a 
jury  trial,  or  a  second  trial,  under  the  statute,  can  be  abridged. 
Whatever  effect  such  defense  may  have  upon  defendants'  rights,  the 
plaintiffs'  are  unchanged.     They  have  commenced  an  action,  under 
the  Bjkatnte,  for  the  recovery  of  real  property,  and  no  rights  given  by 
eaoh  statute  can  be  taken  away  by  the  character  or  form  of  the  de- 
fense.   For  refusing  a  second  trial  on  demand  of  plaintiffs  the  court 
erred,  and  the  judgment  must  be  reversed. 

We  might  properly  stop  here,  and  wait  for  the  issue  of  the  second 
trial  before  considering  the  other  questions  raised  by  counsel.  Yet 
we  may  save  counsel  and  client  labor  by  expressing  our  opinion  on 
other  questions.  The  only  one  we  deem  it  necessary  to  consider  is 
that  of  the  statute  of  limitations.  We  do  not  intend  to  anticipate 
.any  testimony  which  may  be  offered  hereafter,  or  to  foreclose  the 
plaintiffs  upon  any  question  they  may  present.  As  the  record  now 
stands,  and  upon  the  questions  suggested  by  counsel,  we  think  the 
Btatate  of  limitations  a  bar  to  plaintiffs'  claim. 

The  facts  are  these:  This  action  was  commenced  September  10, 
1878.  Defendants  claim  under  a  sheriff's  deed  dated  July  30, 1869, 
and  recorded  September  4,  1869.  This  deed  was  based  upon  these 
proceedings :  Anna  E.  V.  Cheesebrough,  one  of  the  plaintiffs  herein, 
was  the  administratrix  of  the  estate  of  Ellsworth  Gheesebrougb.  One 
S.  B.  Mabbett  bad  a  claim  allowed  against  said  estate.  Upon  a  set- 
tlement made  by  the  administratrix,  a  balance  was  found  in  her 
hands  sufficient  to  pay  this  claim,  and  under  section  190,  c.  91,  Gomp. 
Laws  1862,  an  order  was  made  upon  her  for  payment.  This  order 
was  made  February  4,  1867.  The  order  not  being  complied  with,  on 
June  10,  1,867,  the  probate  court  issued  execution  (^gainst  her  prop- 
erty, as  authorized  by  section  191  of  said  act;  and  Mabbett  purchased 
at  the  sale  thus  ordered.  Mrs.  Gheesebrougb  was  a  resident  of  Atchi- 
son at  the  time,  and  so  remained  until  the  copimencement  of 
*570  this  action.  At  the  *time  this  sheriff's  deed  was  executed, 
and  ever  since,  the  statute  contained  this  limitation :  "An  ac- 
tion for  the  recovery  of  real  property  sold  on  execution,  brought  by 
the  execution  debtor,  his  heirs,  or  any  person  claiming  under  him,  by 
title  acquired  after  the  date  of  the  judgment,  within  Jive  years  after 
the  date  of  the  recording  of  the  deed  made  in  pursuance  of  the  sale.'' 
Gomp.  Laws  1879,  p.  602,  §  16,  cl.  1.  That  statute  fits  this  case  ex- 
actly.    This  property  was  sold  on  execution.     The  action  is  brought 
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by  the  execution  debtor,  and  a  late  grantee  from  her,  and  not  eom- 
menced  until  after  five  years  from  the  recording  of  the  sheriff's  deed. 
The  execution  was  from  a  court  of  competent  jurisdiction,  and  the 
statute  of  limitations  is  a  bar  to  this  action.  Of  course,  if  the  court 
had  jurisdiction,  and  the  proceedings  were  regular  and  complete,  no 
aid  of  the  statute  of  limitations  is  required.  The  title  is  perfect  with- 
out it.  That  statute  is  in  aid  of  defective  proceedings,  and  to  sup- 
port titles  based  upon  judicial  action  in  which  the  critical  and  care- 
ful lawyer  may  detect  errors. 

In  this  case  Mrs.  Gheesebroogh  ^as  the  administratrix  of  the  es- 
tate of  Ellsworth  Gheesebrough,  and  as  such  subject  to  the  lawful  or- 
ders of  the  probate  court  in  which  such  administration  was  pending. 
It  is  evident  from  the  teetinaony  that  she  knew  of  these  proceedings, 
and  that  the  lot  now  in  controversy  was  being  improved  by  the  claim- 
ant under  this  title,  at  large  expense.  Tet  no  action  is  taken  until 
after  the  improvements  have  been  completed,  and  untU  nearly  ten 
years  have  elapsed.  Such  delay  suggests  the  carious  and  eritieai 
scrutiny  of  a  lawyer,  rather  than  the  conscious  assertion  by  a  trae 
owner  of  a  rightful  title.  And  yet  after  such  delay  the  statute  wisely 
interposes,  and  says  that  nothing  in  the  way  of  irregularity  shall  nov 
interfere  with  the  title.  The  mistake  in  the  description  of  the  prop- 
erty, being  evidently  a  mere  clerical  mistake,  is  not  sufScient  to  bar 
the  running  of  the  statute ;  especially  in  view  of  the  fact  that  posses- 
sion was  taken  under  the  title,  and  valuable  improvements  put  upoc 
the  property,  to  the  knowledge  of  the  execution  debtor.  It  may  be 
remarked  that  no  mistake  appears  in  the  notice  of  sale,  ap- 
*571  praise'^ment,  or  other  papers  prior  to  the  deed,  and  that  in 
that  the  simple  error  is  that  the  description  reads  ''part  of 
block  number  seven  in  block  number  twelve,"  when  it  should  read 
"part  of  lot  number  seven,"  etc.  Neither  this  error,  nor  any  other 
matter  referred  to  by  counsel,  is  sufficient  to  prevent  the  running  of 
the  statute.  We  shall  not  go  into  further  detail  in  the  consideration 
of  this  matter,  for  another  trial  may  rest  upon  different  facts.  We 
simply  state,  in  agenei^al  way,  that,  upon  the  showing  now  made,  the 
statute  of  limitations  must  be  adjudged  a  bar  to  the  action. 

The  judgment  will  be  reversed,  and  the  case  remanded  for  a  new 
trial. 

Yausntinb,  J.,  concurring.     Hobtox,  C.  J.,  not  sitting. 
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Thomas  Whitb  r.  Lbwis  MsAai. 
January  Term,  1881. 

Action  brought  in  the  district  court  of  Botler  county,  by  Mease 
against  White,  upon  a  certain  judgment  rendered  August  6, 1877,  in 
the  court  of  common  pleas  of  Montgomery  county,  Ohio,  for  the  plain- 
tiff and  against  the  defendant,  for  $10,485.60.  At  the  March  term» 
1880,  the  court  overruled  the  defendant's  demurrer  to  the  plaintiff's 
petition,  and  also  overruled  his  motion  for  leave  to  answer,  and  gave 
judgment  for  the  plaintiff.     White  brings  the  case  here. 

Cyrus  A.  Leland,  for  plaintiff  in  error. 

A.  L.  L.  Hamilton^  for  defendant  in  error. 

Pkb  Gubiah.  The  judgment  of  the  court  below  in  this  case  will  be 
affirmed,  upon  the  authority  of  the  case  of  White  v.  TreoUi  anU^ 

*484. 


*572  *JoHN  D«  Merriman  v.  J.  B.  Blanton. 

Janoaiy  Term,  1881. 

Action  brought  before  a  justice  of  the  peace  of  Bush  county,  by 
Blanton  against  Merriman,  to  recover  for  certain  improvements  on 
the  E.  ^  of  the  S.  W.  \  of  sec.  21,  tp.  18,  range  19  west,  in  said  county, 
sold  by  plaintiff  to  the  defendant.  Trial  and  judgment  for  the  plain- 
tiff. May  5,  1880,  for  $90  and  costs.  The  defendant  appealed  to  the 
district  court,  where,  at  the  November  term»  1880,  the  plaintiff  had 
judgment  for  $45  and  costs.     Merriman  brings  the  case  here. 

Fierce  d  Cline,  for  plaintiff  in  error. 

S.  W.  TaylcTy  for  defendant  in  error. 

Feb  Curiam.  The  judgment  in  this  case  is  affirmed,  on  the  author- 
ity  of  Moore  v.  Mcintosh,  6  Kan.  *39;  Patton  v.  Mills,  21  Kan.  *1C3; 
Bell  V.  Parks,  18  Kan.  152;  Lapham  v.  Head,  21  Ean.  *332;  Will- 
iams  v.  Townsend,  16  Ean.  *564;  Hentig  v.  Eemke,  ante,  *569. 
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John  B.  Jobdan  v.  Belfibld  Milleb. 
January  Term,  1881. 

Action  brought  in  Greenwood  district  oonrt,  by  Jordan  against 
Miller,  to  recover  $3,500  damages.  The  nature  of  the  action,  and 
the  facts,  appear  in  the  opinion.  Trial  at  the  November  term,  1879, 
of  the  district  court,  and  judgment  for  the  plaintiff  for  $10.  Jordan 
brings  the  case  here. 

Scott  d  Lynn  and  O.  O.  Rogers^  for  plaintiff  in  error. 

T»  L.  Davis^  for  defendant  in  error. 

Pbr  Curiam.  This  was  an  action  brought  by  John  E.  Jordan 
*578     against  Belfield  Miller,  to  recover  $2,500^  as  damages  re*8alt- 

ing  from  alleged  fraud  in  making  a  contract,  and  from  alleged 
breaches  of  the  contract  after  it  was  made.  A  trial  was  had  before 
the  court  and  a  jury,  and  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiff,  and  against  the  defendant,  and  assessed  the  plaintiff's  dam* 
ages  at  $10.  The  plaintiff  moved  for  a  new  trial,  which  motion  the 
court  overruled;  and  the  plaintiff  now  brings  the  case  to  this  court, 
and  asks  that  the  judgment  of  the  court  below  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  The  plaintiff  claims  that  the  ver- 
diet  was  wrong  in  assessing  his  damages  at  only  $10,  instead  of  some 
vastly  larger  amount.  We  think  the  verdict  was  wrong;  that  it  should 
have  been  in  favor  of  the  defendant,  and  that  the  plaintiff  should 
not  have  recovered  any  damages. 

The  plaintiff  alleges  in  his  petition  that  he  purchased  some  timber 
standing  and  growing  on  certain  land,  which  the  defendant  claimed 
belonged  to  him  and  was  free  and  clear  from  all  incumbrances ;  bat 
that  the  land  was  not  free  and  clear  from  incumbrances;  that  the 
land  was  mortgaged,  and  that  to  take  the  timber  which  he  had  pur- 
chased from  the  land  would  leave  the  land  insufficient  security  for 
the  mortgage ;  that,  after  he  commenced  to  remove  the  timber  from 
the  land,  the  mortgagees  commenced  an  action  to  enjoin,  and  did  en- 
join, the  defendant  and  himself  from  removing  the  timber  from  the 
land,  to  the  damage  of  the  plaintiff  in  the  sum  of  $3,500.  The  de- 
fendant, however,  claims  that  he  did  not  represent  to  the  plaintiff 
that  the  land  was  free  and  clear  from  incumbrances;  and  that  al- 
though one  piece  of  land  was  mortgaged  for  $1,500,  yet  .that  the 
mortgaged  property  was  ample  security  for  the  debt;  and  that  the 
mortgage  had  previously  been  recorded,  so  that  every  one  could  have 
notice  thereof.  The  mortgagees  reside  in  Connecticut,  and  their 
agent  in  Kansas  resides  at  Humboldt,  and  neither  the  mortgagees 
nor  their  agent  ever  commenced  or  prosecuted  any  such  action  as  al- 
leged by  the  plaintiff ;  but  that  the  plaintiff,  desiring  to  be  relieved 
from  his  contract,  and  desiring  to  procure  an  injunction  to  restrain 
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himself  and  the  defendant  from  removing  the  timber  from  the 
*574     land,  went  to  Humboldt  to  see  the  agent  of  the  mortga'^gees, 
bat,  not  finding  the  agent,  he  prevailed  upon  two  of  the  agent's 
friends  to  commence  the  action  to  enjoin  himself  and  the  defandatit 
from  removing  said  timber;  and  that  the  action  was  so  oonnnenced; 
and  that,  on  the  same  day  that  the  injunction  was  served  upon  the 
plaintiff  and  defendant,  the  plaintiff  commenced  this  action  against 
the  defendant  for  damages  alleged  to  have  been  caused  by  reason  of 
said  injunction;  and  that  the  same  attorney  from  whom  the  plaintiff 
took  counsel  in  all  the  foregoing  matters  was  an  attorney  of  record 
for  the  plaintiff,  and  against  the  defendants  Jordan  and  Miller  in  the 
injunction  suit,  and  was  the  attorney  for  Jordan  at  the  commence- 
ment and  during  the  prosecution  of  this  action  for  damages.     The 
defendant  also  claims  that,  on  the  day  on  which  the  injunction  was 
served  upon  Jordan  and  himself^  he  told  Jordan  that  he  would  go  to 
Humboldt  and  obtain  a  release  of  the  injunction,  and  that  Jordan 
agreed  that  he  would  remain  at  Toronto,  Woodson  county,  Kansas, 
where  they  then  were,  until  Miller  got  back.     Miller  went  to  Hum- 
boldt, obtained  a  release  of  the  injunction,  upon  condition  that  Jor- 
dan should  pay  the  mortgagees  for  the  timber,  instead  of  Miller,  to 
which  Miller  consented.    Miller  returned  to  Toronto  the  next  day, 
but  Jordan  was  nowhere  to  be  found.     He  then  went  to  Eureka  to 
find  Jordan's  lawyer,  who  was  not  to  be  found.    He  left  notice  of  what 
bad  been  done  in  the  lawyer's  office,  with  a  gentleman  who  was  then 
in  the  office,  and  this  gentleman  gave  the  notice  to  Jordan's  lawyer 
when  he  returned,  and  requested  that  the  same  should  be  sent  Jor- 
dan; but  the  lawyer  says  that  he  never  read  it  or  sent  it  to  Jordan. 
A  notice  with  reference  to  the  matter  was,  however,  afterwards  served 
upon  Jordan  by  the  sheriff  of  Lyon  county.     In  all  probability,  how- 
ever, Jordan  had  full  notice  of  the  release  of  the  injunction  immedi- 
ately after  the  release  was  agreed  to;  but  whether  he  did  or  not  is 
immaterial.    Miller  informed  all  the  employes  of  Jordan  who  were 
cutting  timber  or  working  in  that  vicinity  in  the  saw-mill  belonging 

to  Jordan,  on  the  next  day  after  the  release  was  granted. 
*575  We  think  the  preponderance  of  the  evidence  will  sustain  ^the 
claim  of  the  defendant.  The  plaintiff  sustained  no  damage, 
unless  it  was  because  of  said  injunction;  and  it  was  at  his  instance 
that  the  injunction  was  obtained,  and,  except  for  his  own  statements 
and  importunities,  the  injunction  never  would  have  been  obtained, 
or  issued,  or  even  asked  for;  and  the  mortgagees  and  their  agent  still 
repudiate  the  commencement  of  the  action  in  which  it  was  obtained^ 
for  they  considered  their  security  ample  without  the  commencement 
of  any  such  suit. 

We  certainly  cannot  say  that  any  error  was  committed  in  this  case, 
to  the  prejudice  of  the  plaintiff.     But  we  do  think  that  error  was  ' 
committed  to  the  prejudice  of  the  defendant.    It  must  be  renum- 
bered that  this  action  was  commenced  on  the  very  same  day  and  im- 
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mediately  after  the  injunotion  was  served  Qpoa  the  plaintiff  Jordan. 
Indeed,  be  had  all  the  papers  made  oat  for  the  commencement  of  this 
action  before  the  injanotion  was  served  upon  him,  and  was  merely 
waiting  for  it  to  be  served  npon  him,  so  that  he  coold  file  them,  and 
thereby  commence  this  action  immediately  after  it  was  served  npon 
him.  Now,  was  the  plaintiff  damaged  to  the  amoant  of  ten  dollars, 
or  to  any  other  amount,  when  this  action  was  commenced  ?  How 
long  had  he  been  restrained  by  the  injunction  from  removing  timber 
when  this  action  was  commenced  ?  On  the  next  day  after  the  in- 
junction was  served  it  was  released,  conditionally,  as  before  stated. 
What  was  the  amount  of  his  damage,  then  ?  Was  he  damaged  to 
the  amount  of  ten  dollars,  or  to  any  other  amount,  when  the  injnnc-t 
tion  was  released?  But  the  injunction  itself  was  in  reality  his  own 
injunction ;  and  it  was  wrongfully  obtained,  in  whatever  aspect  we 
may  consider  the  ease.  It  was  wrongful,  because  there  was  no  good 
ground  or  even  excuse  for  its  issuance  in  favor  of  any  person ;  it  was 
wrongful,  because  the  parties  in  favor  of  whom  it  was  seemingly 
issued  did  not  want  it  to  be  issued ;  and  it  was  wrongful,  beoanse  it 
was  procured  by  the  plaintiff  in  this  action,  merely  in  furtherance  of 

a  wrongful  scheme  of  his  own. 
*576    It  is  unfortunate  that  the  jury  did  not  find  a  verdict  in  *favor 

of  the  defendant;  but,  as  the  defendant  is  not  the  complain- 
ing party  in  this  court,  the  judgment  of  the  court  below  must  be  af- 
firmed. 


State  of  Kansas  v.  Bhba. 

January  Term,  1881. 

1.  Oontinnanoe;  Dlligenoe.  The  defendant  was  arrested  on  July  15tb,  on 
a  charge  of  shooting  with  intent  to  kill,  and  bound  over  to  await  trial. 
The  first  regular  term  of  court  thereafter  in  Morris  county,  the  count)-  in 
which  the  offense  was  charged  to  have  been  committed,  commenced  Oc- 
tober 25th.  The  information  was  filed  October  22d,  and  the  case  placed 
by  the  clerk  on  the  trial  docket  for  October  25th,  the  first  day  of  the  term. 
On  October  20tb,  defendant  caused  a  subpoena  to  be* issued  for  aevenl 
witnesses  in  Leavenworth  county,  which  subpcsna  was  returned  by  the 
sheriff  of  that  county  served  upon  one,  and  only  one,  witness.  Want  of 
time  prevented  service  on  the  others.  On  October  25th,  defendant  ap- 
plied for  a  conunission  to  take  testimony  in  Leavenworth  county.  No 
suggestion  was  made  of  the  inability  of  the  witnesses  to  attend  the  trial 
on  account  of  sickness  or  otherwise.  Their  testimony  was  sought  sim- 
ply to  show  defendant's  character  as  a  quiet  and  x>eaceable  citizen.  The 
application  was  overruled.  Defendant  then  filed  an  application  for  a  con- 
tinuance, on  account  of  the  absence  of  these  witnesses,  and  also  on  ac- 
count of  the  absence  of  a  witness  who  he  said  resided  in  Morris  countv, 
but  was  temporarily  absent,  and  for  whom  he  had  caused  a  subpoona  to 
be  issued  on  October  25th.    The  state  consenting  that  the  statements  in 
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his  affidavit  should  be  received  as  the  testimony  of  these  absent  witnesses, 
the  application  was  overruled.  Held,  that  the  defendant  had  had  ample 
time  to  secure  his  testimony,  and  that  there  was  no  error  in  overruling 
these  applications  for  commission  and  continuance;  that  a  case  is  triable 
at  the  first  term  of  the  district  court  after  the  arrest;  and  that  both  state 
and  defendant  are  charged  with  the  duty  of  malcing  preparations  for  such 
trial, 

2.  Change  of  Venue.    On  an  application  for  a  change  of  venue,  some  six 

or  seven  newspaper  articles  were  offered  containing  statements  of  facts 

similar  to  those  disclosed  by  the  state  on  the  trial,  and  denouncing  in 

strong  and  severe  language  the  defendant;  also  the  affidavit  of  a  single 

witness  that  he  was  one  of  the  party  engaged  in  the  search  fordefend- 

*577  ant  Immediately  after  the  shooting,  and  that  he  beard  *bitter  and 
threatening  language  in  every  direction  against  him.  Opposed  were 
the  affidavits  of  twenty-one  citizens  from  different  parts  of  the  county, 
denying  any  general  prejudice,  or  any  feeling  which  would  prevent  a  fadr 
trial.  It  was  not  shown  that  there  was  any  difficulty  in  obtaining  a 
Jury,  or  any  reason  to  suspect  the  candor  and  fairness  of  the  jurors  Im- 
paneled. Heldp  that  the  judgment  ought  not  to  be  set  aside  because  of 
the  refusal  to  giant  a  change  of  venue. 

9.  Criminal  Law:  Inatruotions :  No  Error.  The  information  charged  an 
offense  under  section  38  of  the  crimes  act.  Defendant  claimed  that  in- 
cluded therein  were  the  offenses  described  in  sections  41, 42,  48,  and  that 
the  court  in  its  instructions  should  have  explained  those  offenses.  The 
charge  to  the  jury  is  not  challenged  as  far  as  it  goes.  The  complaint  is 
that  it  did  not  go  further.  But  it  does  not  appear  that  any  instruction 
asked  was  refused,  nor  is  it  shown'  that  all  the  instructions  given  are  pre* 
served  in  the  record.  Hence,  even  if  defendant's  construction  of  the  in- 
formation, and  statutes  were  correct,  his  claim  of  error  must  fail.^ 

4.  Jury  Trial:  Compromise:  New  Trial.  On  a  motion  for  a  new  trial, 
defendant  offered  the  affidavits  of  two  of  the  jurors,  showing  that,  upon 
consultation  in  the  jury-room,  it  appeared  that  a  majority  were  in  favor 
of  returning  the  verdict  finally  returned,  and  a  minority  opposed  thereto, 
though  what  verdict  such  minority  was  in  favor  of  was  not  shown;  that 
a  compromise  was  agreed  upon,  whereby  the  verdict  was  agreed  to  by 
all,  and  returned  with  a  unanimous  recommendation  of  tlie  defendant  to 
the  mercy  of  the  court.  Held  no  error  in  overruling  this  motion  for  a 
new  trial. 

Appeal  from  Morris  district  court. 

Information  against  James  Bhea,  for  shooting  and  wounding  with 
intent  to  kill  G.  F.  Jenkins,  in  the  county  of  Morris,  on  or  about  the 
fifth  day  of  July,  1880.  The  defendant  was  convicted  at  the  Octo- 
ber term,  1880,  of  the  district  court,  and  sentenced  to  the  penitenti- 
ary for  a  term  of  four  years. 

Ed.  S.  Waterbury,  for  appellant. 

J.  M,  Miller,  Co.  Atty.,  for  the  State. 

«    Brbweb,  J.    Defendant  was  convicted  nnder  section  38  of  the  crimes 
act  of  shooting  one  G.  F.  Jenkins  with  intent  to  kill^  and  sentenced 

1  Instnictions  should  run  to  the  facts  as  detailBd  by  the  evidence.    State  v.  Hendricks, 
82  Kan.  660,  4  Pac.  Rep.  1060. 
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to  the  penitentiary  for  a  term  of  four  yeard.  Frdm  sach  sen- 
*678  tence  he  has  brought  this  appeal.  The  first  *error,  or,  per- 
haps more  correctly,  group  of  errors,  alleged,  is  in  respect  to 
the  overruling  of  certain  applications  for  delay  and  continuance.  In 
respect  to  these  matters  the  facts  are  that  the  offense  was  committed 
July  5th,  the  defendant  was  arrested  July  15th,  and  committed  to  jail 
for  want  of  bail.  Court  convened  October  25th,  and  the  ease  was  set 
for  trial  upon  that  day.  Intermediate  these  dates,  an  application 
for  habeas  corpus  had  been  heard,  and  the  bail  reduced  from  f  3,000 
to  $1,500.  The  offense  was  committed  and  trial  had  in  Morris  county. 
On  October  20th  a  subpoena  was  issued  for  certain  witnesses  to  the 
sheriff  of  Leavenworth  county,  which  was  returned  as  served  upon 
one  of  the  witnesses,  and  not  served  upon  the  others  for  want  of 
time.  On  October  22d  the  information  was  filed.  On  October  25th, 
at  the  opening  of  court,  defendant  made  application  for  a  commis- 
sion to  examine  witnesses  in  Leavenworth  county.  This  was  over- 
ruled. He  then  made  application  for  a  continuance  on  account  of 
the  absence  of  certain  testimony.  This  was  overruled;  the  state 
consenting,  that  the  affidavit  therefor  should  be  treated  as  the  depo- 
sition of  such  absent  witnesses.  He  also  sought  for  other  delays, 
but  they  were  not  granted,  and  on  the  26th  the  trial  was  had.  The 
testimony  sought,  from  Leavenworth  county  by  deposition  was  as  to 
his  character  as  a  peaceable  and  quiet  citizen.  The  testimony  of  no 
witness  outside  the  state  was  sought.  Now,  without  going  further 
into  the  detail  of  these  matters,  we  remark  that  the  law  gave  to  de- 
fendant the  right  to  compulsory  process  for  his  witnesses,  residing 
anywhere  within  the  state,  at  any  time  after  his  arrest  and  commit- 
ment in  July.  He  was  under  no  obligation  to  wait  until  the  informa- 
tion was  filed,  or  the  trial  court  in  session.  Terms  of  court  are  fixed 
by  law.  In  most  counties  in  this  state  they  come  but  twice  a  year. 
Any  criminal  charge  is  triable  at  the  first  term  after  the  arrest.  The 
state  and  the  defendant  are  equally  chargeable  with  notice  of  this, 
and  must  prepare  for  trial  accordingly.  Process  runs  to  all  parts  of 
the  state.  If  either  the  state  or  the  defendant  waits  until  the  last 
moment  before  preparing  for  trial,  the  oniission  is  not  the 
*579  fault  of  the  *law  or  the  court,  and  any  ill  result  is  fairly  charge- 
able to  the  party  guilty  of  the  omission.  While  this  defend* 
ant  was  in  custody  for  over  three  months,  it  does  not  appear  that  he 
made  any  effort  to  get  ready  for  trial  until  five  days  before  court  met. 
Then  he  ordered  a  subpoena  >  to  a  distant  county.  A  delay  to  that 
time  was  fatal  to  his  rights.  Diligence  alone  makes  a  continuance 
compulsory. 

Further,  continuances  are  largely  within  the  discretion  of  the  trial 
court;  and,  before  error  can  be  affirmed,  it  must  be  shown  that  such 
discretion  has  been  abused.  It  is  not  enough  that  conditions  and 
circumstances  are  shown  which,  would  justify  a  postponement;  there 
must  be  those  which  compel  such  postponement.    Any  nnoertainty 
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cr  doubt  in  this  respect  must  be  resolved  in  favor  of  the  ruling  bel- 
low.    Abuse  of  discretion  is  uever  presumed;  it  must  be  proved.    . 

And,  finally,  it  appears  that  the  state  consented  that  the  testimony 
«onght  should  be  received  as  the  deposition  of  the  absent  witnesses, 
Thompson  v.  State,  5  Ean.  *159;  State  v.  Dickson,  6  Kan.  "^209;; 
fitate  V.  White,  17  Ean.  491.  There  is  nothing  in  the  rulings  con- 
4seming  continuances  and  postponements  which  compels  a  reversal. 

The  second  matter  for  consideration  is  the  overruling  of  an  appli- 
<sation  for  a  change  of  venue.  In  this,  too,  the  ruling  mast  be  sus- 
tained. The  showing  made  was  this :  An  affidavit  containing  sun- 
dry newspaper  notices  in  the  papers  of  the  county,  and  also  an  af- 
fidavit of  John  A.  Barker,  one  of  the  parties  engaged  in  the  search 
for  defendant  after  the  shooting,  as  to  expressions  of  the  public  against 
him,  and  as  to  public  opinion  as  he  found  it.  Opposed  were  the  af- 
fidavits of  twenty*one  persons,  citizens  of  different  townships  in  the 
county,  as  to. the  absence  of  any  feeling  sufficient  to  prejudice  the 
case  of  defendant,  or  to  prevent  a  fair  trial.  These  newspaper  arti- 
cles were  statements  of  facts, — facts,  it  may  be,  only  on  one  sidQ,  and 
yet  of  facts  as  they  actually  existed,  coupled  with  strong  condemna- 
tion of  the  oonduot  of  defendant.  It  is  clear  that  on  the  morning  of 
the  fifth  of  July  the  prosecuting  witness  and  the  defendant 
^580  met  and  had  a  quarrel;  that  there* upon  defendant  went  im- 
.  mediately  to  Council  Grove,  a  distance  of  eight  or  ten  miles, 
purchased  a  pistol,  had  it  pnt  in  good  working  order,  and,  returning 
home,  met  the  prosecuting  witness  on  his  way  to  his  own  pasture, 
and  shot  himi  Upon  these  facts,  the  conduct  of  defendant  was  de- 
nounced, and  rightly  denounced.  The  matter  of  self-defense,  which 
defendant  pleaded,  was  not  stated  or  considered.  All  that  then  ap- 
peared was  the  statement  of  the  prosecuting  witness.  That  disclosed 
a  wicked  and  unjustifiable  shooting.  Such  a  shooting  was  properly 
denounced.  But  it  does  not  follow,  because  of  such  ew  parte  state- 
ments, that  no  jury  would  give  due  weight  to  any  explanations  made 
by  defendant,  or  to  his  excuse  of  self-defense.  The  defendant  fled 
immediately  after  the  shooting.  His  version  of  the  transaction  was 
not  heard.  The  papers  told  the  story  as  the  prosecuting  witness  gave 
it.  Upon  such  story  they  denounced  defendant's  conduct.  Such,  de- 
nunciation the  facts  then  known  not  only  justified,  but  deserved. 
But  a  general  feeling  of  prejudice  was  denied  by  twenty-one  and  af- 
firmed by  only  one  witness.  A  jury  was  impaneled.  No  difficulty 
in  securing  jnrors  is  shown.  No  suspicion  is  cast  upon  the  good  faith 
of  any  juror;  no  imputation  of  bias  or  prejudice.  The  facts  as  .de- 
tailed by  the  prosecuting  witness  and  defendant  were  so  detailed  that 
different  minds  might  well  conie  to  different  conclusions  as  to  the 
conduct  of  defendant;  and,  by  the  affidavit,  furnished  by  defendant 
on  the  motion  for  a  new  trial,  it  appear^  that  the  jury  were  divided 
in  opinion,  and  finally  compromised  on  a  verdict  of  guilty,  with  ,a 
recommendation  to  mercy.    As  we  read  the  aoconnt  of  the  tranaao- 
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tion  as  given  by  defendantt  we  cannot  forbear  remarking  that  there 
is  an  appearance  of  candor  which  impresses  as  favorably;  and  yet 
by  his  own  story  his  eondnct  cannot  be  approved.  Tbe  prosecating 
witness  made  an  unwarranted  assault  upon  him  in  the  morning,  and 
threatidned  farther  violence ;  yet«  instead  of  appealing  to  the  courts 
for  the  protection  which  would  promptly  have  been  given  him,  he 

harried  off  to  town,  and  armed  himself  with  a  deadly  weapon, 
*581     and  used  it  at  their  first  meeting.     Fortunately,  the  ^shot 

which  he  fired  did  not  result  in  death;  but  it  was  none  the 
less  an  unnecessary  and  unwarranted  act  of  violence,  and  one  which 
deserves  punishment  in  a  community  where  the  law  is  in  force,  and 
courts  open  to  every  aggrieved  and  threatened  party.  Self-defense 
needs  no  such  resort  to  the  pistol. 

The  information  was  filed  under  section  88  of  the  crimes  act,  and 
charged  an  assualt  with  intent  to  kill  and  murder.  Counsel  for  ap- 
pellant contends  that  defendant  might  under  such  an  information  be 
convicted  of  an  assault  with  intent  to  commit  manslaughter  or  some 
other  felony,  as  provided  in  sections  41,  42,  and  43,  and  that  therefore 
tbe  court  erred  in  not  instructing  as  to  those  sections.  Concede  all 
that  counsel  claims,  and  still  the  aUegation  of  error  cannot  be  sus- 
tained. It  does  not  appear  that  any  instruction  asked  was  refused, 
or  that  all  the  instructions  given  had  been  preserved.  Tbe  record 
contains  a  charge  to  the  jury.  No  error  is  pointed  out  in  that.  And 
the  record  does  not  show  that  this  charge  contained  all  the  instruc- 
tions given.  It  may  be  the  court  gave,  at  defendant's  request,  in- 
structions covering  all  the  matters  now  suggested.  We  cannot  pre- 
sume that  there  was  any  omission.  £ut,  again,  the  jury  found  the 
defendant  guilty  of  the  full  offense  charged ;  and,  ordinarily,  in  such 
a  case,  any  error  in  the  instructions  concerning  a  less  offense  will  be 
immaterial.  State  v.  Dickson,  6  Kan.  *209.  And,  again,  instruc- 
tions should  run  to  the  facts  as  detailed,  and  to  all  probable  interpre- 
tations of  them,  but  not  to  questions  which,  though  possible  under 
the  information,  are  not  in  fact  presented  by  the  testimony.  It  cau- 
not  be  adjudged  that  there  was  error  in  this  case  in  the  matter  of  the 
instructions. 

On  a  motion  for  a  new  trial  the  affidavits  of  certain  of  the  jurors 
were  offered,  tending  to  show  that  upon  consultation  in  their  room  it 
appeared  that  the  larger  part  of  the  jury  favored  the  verdict  finally 
returned,  while  a  smaller  number  were  opposed  to  it,  and  that  a  com- 
promise was  agreed  upon  by  which  the  verdict  and  a  unanimous 
recommendation  to  mercy  were  returned.     Conceding  that  this  is  a 

matter  in  respect  to  which  the  affidavits  of  jurors  are  admis- 
*582    sible  in  impeachment  of  their  verdict, — ^yet  this  is  Moubtful, 

(Perry  v.  Bailey,  12  Ean.  *589,) — and  still  we  think  the  ver- 
dict must  be  sustained.  It  does  not  show  a  verdict  reached  by  lot 
or  chance,  or  one  to  which  the  assent  of  the  entire  jury  was  not  given. 
The  condition  was  in  fact  complied  with.    The  recommendation  to 
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mercy  was  signed  by  all,  and  all  assented  to  the  verdict  upon  that 
basis.  It  does  not  appear  that  any  were  in  favor  of  acquitting  the 
defendant  of  all  guilt,  but  simply  that  all  did  not  favor  the  verdict 
prepared  by  the  majority.  The  most  that  can  be  said  is  that  there 
was  a  difference  as  to  the  degree  of  guilt;  and  yet  they  all  assented 
to  it.  And,  where  there  was  no  chance  or  lot  or  artifice  or  bribery 
or  threat,  a  juror  may  not  be  heard  to  say  why  he  assented.  It  often 
happens  that  a  jury,  on  retiring  to  consider  of  its  verdict,  finds  its 
members  disagreeing  as  to  the  degree  of  a  defendant's  guilty  and 
finally  reaches  a  verdict  by  yielding  on  one  side  or  the  other.  In 
one  sense  the  verdict  is  a  compromise ;  but  where  no  undue  influence 
is  shown,  and  no  reaching  of  the  result  by  lot  or  chance  or  strata* 
gem,  the  verdict  must  stand. 

No  other  question  appears  in  the  case.  We  are  satisfied  from  the 
record  that  the  defendant  was  fairly  tried,  and  that  the  verdict  of 
guilty  must  be  upheld. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


Kansas  Gitt,  L.  k  B.  R.  Co.  v.  Naboissb  Phuubbbt, 

January  Term,  188L 

1.  Bailroads:  Stock  Law:  Venue.    Where,  in  an  action  under  the  stods 

law  of  1874  to  recover  damages  for  the  killing  of  a  horse  by  the  train  of 
defendant,  the  case  coming  to  this  court  upon  simply  the  findings  of  fact 
and  without  any  of  the  testimony,  the  findings  read  "that  said  plaintiff 
then  resided  about  three-quarters  of  a  mile  from  the  railroad  of  the  de- 
fendant in  the  county  of  D.  and  state  of  Kansas,  and  about  two  and 
*588      one-half  miles  north  of  Baldwin  City,  in  said  ^county  and  state,"  and 
then  state  the  circumdtances  of  the  injury,  which  took  place  as  he  was 
riding  towards  a  spring  on  the  opposite  side  of  the  railroad,  and  about 
seventy-five  yards  therefrom,  hdd^  that  a  general  conclusion  and  judg- 
ment in  favor  of  the  plaintiff  will  not  be  reversed  on  the  ground  that  it 
does  not  appear  that  the  animal  was  killed  in  the  county  of  D. 

2.  ladings :  Ctonstraotion.    Where,  by  any  fair,  although  not  the  most 

obvious,  construction  of  the  language  of  the  findings,  any  fact,  especially 
a  fact  of  minor  importance,  is  shown,  it  will,  in  the  absence  of  the  testi- 
mony, be  sufficient  to  sustain  the  judgment. 

8.  Negligenoe:  Contributory.  Contributory  negligence  is  matter  of  de- 
fense; and  held,  that  upon  the  facts  as  stated  in  the  findings  there  is  not 
such  a  showing  of  contributory  negligence  as  will  Justify  a  reversal  of  the 
conclusion  and  judgment  of  the  trial  court.^ 

Error  from  Douglas  district  court. 

*See  not«  at  end  of  i 
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.  Action  under  the  stock  law  of  1874,  brought  by  Fhillibert  against 
the  railroad  company,  to  recover  damagea  for  killing  a  mare  belongr 
ing  to  plaintiff.  Trial  at  the  April  term,  1880,  of  the  district  conrt, 
and  judgment  for  the  plaintiff  for  $70  damages, .$25  attorney's  fee, 
and  costs.     The  railroad  company  brings  the  case  hera 

S.  0.  Thacher,  for  plaintiff  in  error. 

John  Hutchings,  for  defendant  in  error. 

Brewer,  J.     This  was  an  action  under  the  statute  of  1874  relating 

to  the  killing  and  injuring  of  stock  in  the  operation  of  railways. 

Upon  the  trial  no  evidence  was  introduced  by  the  railway  company, 

and  from  the  evidence  of  the  plaintiff  the  court  made  the  following 

findings : 

''That  on  the  twenty-third  day  of  Septemt)er,  1879,  plaintiff  was  the  owner 
of  1^  red  roan  roare  of  the  value  of  seventy  dollars,  aa  described  and  set  oat  in 

plaintiff's  bill  of  particulars;  that  plaintiff  then  resided  about  three-quarters 
of  a  mile  from  the  railroad  of  the  defendant,  in  the  county  of  Douglas  and 
state  of  Kansas,  and  about  two  and  one-half  miles  north  of  Baldwin  City,  in 

said  county  and  state;  that  the  said  red  roan  mare  was  pasturing  on 
*584      the  open  prairie  not  tar  from  plaintiff's  *house;  that  the  plaintiff, 

about  noon  of  said  day,  took  another  animal,  a  horse  which  had  been 
worked  with  said  mare  for  some  months  previous  thereto,  and  started  towards 
a  spring  of  water,  which  was  on  the  opposite  side  of  said  railroad,  and  some 
seventy-five  yards  beyond  the  same,  from  which  spring  plaintiff  was  in  the 
habit  of  .drawing  water  for  his  family  use;  that  said  mare  saw  plaintiff  going 
in  the  direction  of  said  spring,  riding  the  other  horse,  and  followed  aft^  the 
plaintiff;  that  plaintiff  saw  the  mare  following,  and  made  no  effort  to  fasten 
said  mare,  or  to  prevent  or  induce  her  following,  and  that  he  knew  that  it 
was  about  time  for  the  regular  train  on  defendant's  road  to  pass  south;  that 
plaintiff,  riding  the  other  liorse,  crossed  the  right  of  way  of  the  defendant  in 
a  ravine  under  a  bridge  under  the  railroad  tra^,  through  which  there  was  a 
path  or  road  used  by  various  persons  of  the  neighborhood  in  going  to  and  from 
this  spring,  and  the  said  red  roan  mare  followed  plaintiff  thereunder  and 
across  said  right  of  way;  that  plaintiff,  after  going  under  said  bridge,  turned 
north  on  a  path  running  along  said  railroad,  and  varying  twenty-five  to  fifty 
yards  therefrom;  that  while  riding  along,  with  the  red  roan  mare  following 
as  aforesaid,  a  regular  train  on  defendant's  road  psissing  south  came  along, 
at  which  the  said  red  roan  mare  became  frightened,  and  ran  upon  the  track 
in  front  of  said  train,  and  ran  along  said  track  in  front  of  said  train  towards 
said  bridge,  at  which  place  the  engine  of  said  train  struck  fiSLid  mare,  and 
shoved  her  nearly  across  said  bridge,  and  threw  her  into  t1)e  ravine,  and  so 
injured  her  that  she  died  in  a  short  time  thereafter;  that,  when  said  mare  ran 
upon  said  track,  plaintiff  was  about  eighty  yards  distant  with  the  other  horse; 
that  said  bridge  was  about  fourteen  feet  high  and  thirty  feet  long,/ and  was 
open  on  top,  with  cross-ties  eight  or  ten  inches  apart;  that  said  railroad  was 
not  fenced,  nor  was  there  any  depot,  side  track,  or  switch  or  road-crossing 
or  public  highway  where  the  said  mare  ran  upon ' said  railroad  track;  that 
plaintiff  duly  demanded  of  defendant,  more  than  tixirty  days  before  the  com- 
mencement of  this  action,  payment  for  the  value  of  said  mare;  that  twenty- 
five  dollars  is  a  reasonable  and  proper  attorney's  fee  for  plaintiff's  attorney 
herein,  and  his  services  are  of  that  value. " 

Upon  the  findings  of  fact  the  court  fonnd  that  the  plaintiff  below 
was  entitled  to  recover  from  the  railroad  compwysisventy:  dollars. 
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the  value  of  the  mare,  twenty-five  dollars  as  attorney's  f ee>  and  aU 

costs. 
*586  *Now,.upon  these  findings,  two  questions  are  presented  by 
counsel :  First,  it  is  insisted  that  it  is  not  shown  that  the  in- 
jury was  done  in  Douglas  county,  the  county  in  which  suit  was  brought, 
as  required  by  the  statute,  (Eadley  v.  Central  Branch  U.  P.  B.  Go«, 
22  Kan.  *359 ;)  and,  second^  that  plaintiff  was  guilty  of  contribntoiy 
negligence.  Both  these  questions  must  be  resolved  in  favor  of  de- 
fendant in  error,  and  yet  in  reaching  this  conclusion  we  have  had 
much  hesitation,  especially  in  regard  to  the  latter. 

In  reference  to  the  first  question,  the  language  of  the  findings  is  a 
little  ambiguous.  It  reads  that  the  "plaintiff  then  resided  about  three- 
quarters  of  a  mile  from  the  railroad  of  the  defendant,  in  the  county 
of  Douglas. **  Now,  the  first  impression  conveyed  by  this  statement 
would  be  that  the  county  was  descriptive  simply  of  the  residence,  and 
that  all  that  was  meant  was  that  plaintiff  lived  in  Douglas  county, 
whether  the  railroad  was  in  or  out  of  the  county;  but  the  locality 
may  have  been  named  as  descriptive  simply  of  the  railroad,  and  not 
at  all  of  the  residence.  And  that,  we  are  led  to  believe,  is  the  true 
interpretation  of  the  language,  and  for  these  reasons :  Ordinarily  a 
qualifying  clause  is  understood  as  qualifying  the  nearest  noun.  While 
this  is  not  an  absolute  rule,  yet  in  case  of  doubt  this  will  often  deter- 
mine. Ottawa  V.  Barney,  10  Ean.  *278.  Again,  the  language  is  fol- 
lowed in  the  same  sentence  by  these  further  words  of  description : 
"and  about  two  and  one-half  miles  north  of  Baldwin  <3ity,  in  said 
county.'*  Now,  obviously^  the  county  is  here  used  as  descriptive  of 
the  locality  of  Baldwin  City,  and  not  as  a  mere  repetition  of  the  lo- 
cality of  the  residence.  Thus  the  latter  part  of  the  sentence  follows 
the  rule  above  noticed.  This  strengthens  the  conviction  that  the  same 
rule  was  observed  in  the  first  part  of  the  sentence.  Clearly,  the  rail- 
road, as  a  whole,  was  not  referred  to,  for  it  is  a  long  line,  traversing 
many  counties,  and  only  one  point  on  that  line  was  a  matter  of  in- 
quiry and  consideration.  All  language  must  be  understood  as  used 
in  reference  to  the  facts  and  questions  involved.  And,  finally,  the 
court  found  in  favor  of  the  plaintiff,  which  is  a  strong  implica- 
*686  tion  of  the  meaning  in^tended  by  these  words.  Putting  all 
these  things  together,  it  seems  but  a  fair  construction  of  the 
language  that  it  locates  the  place  of  injury  in  Douglas  county. 

The  other  question  is  more  difficult.  But  these  things  must  be 
considered.  Contributory  negligence  is  matter  of  defense.  If  on  this 
the  testimony  is  in  equipoise,  the  defendant  fails.  This  is  the  rule 
in  this  state  and  in  the  supreme  court  of  the  United  States,  (Kansas 
Pac.  B.  Co.  V.  Pointer,  14  Ean.  *S7;  Bailroad  Co.  v.  Gladmon,  15 
Wall.  401,)  though  it  must  be  conceded  that  the  rule  is  different  in 
some  of  the  states.  Again,  the  testimony  is  not  preserved.  We  have 
only  the  findings  of  fact  before  us.  The  district  court  found  gen- 
erally for  the  plaintiff.     This  means  that  it  found  against  contribu- 
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tory  negligence.  Before  we  can  reverse,  we  must  hold  that,  as  mat- 
ter o£  law,  the  facts  stated  show  oontribatory  negligence.  It  is  not 
enough  that  tbey  are  consistent  with  saoh  negligence,  or  that  with 
others  they  would  prove  it,  or  even  that  upon  these  alone  a  finding 
of  the  court  or  a  verdict  of  a  jury  against  the  plaintiff  would  have  to 
be  reversed  by  this  court.  Presumptions  and  inferences  are  with 
the  decision. 

Further,  in  reference  to  the  facts,  the  plaintiff  could  not  be  de- 
prived of  the  right  to  resort  to  the  spring  for  water  at  any  time  of  the 
day  by  reason  of  the  omission  of  defendant  to  fence  its  road.  Its 
neglect  cast  no  new  burden  upon  him, — deprived  him  of  no  right. 
It  is  not  stated  why  he  went  to  the  spring  at  this  particular  time.  If 
family  needs  at  the  house  required  water,  or  if  the  animal  he  rode 
needed  drink,  he  might  properly  go  at  that  time,  although  it  was  the 
time  for  the  ordinary  passage  of  trains.  Persons  living  along  the 
line  of  a  railroad  are  not  obliged  to  delay  or  forego  the  ordinary  du- 
ties and  necessities  of  their  lives  in  order  to  relieve  the  road  from  the 
consequences  of  its  omission  of  duty.  No  presumption  of  wrong  in 
the  conduct  of  plaintiff  arises.  The  presumption  is  that  he  rode  to 
the  spring  at  that  time  because  there  was  good  reason  for  so  going. 
If  he  rode  rimply  to  toll  the  loose  animal  into  prolimity  to  the  track, 
or  even  without  such  motive,  but  with  no  occasion  therefor, 
*587  wrong  might  *be  imputed  to  his  conduct.  But,  when  his  ac- 
tion is  in  response  to  some  demand  of  family  life, — action 
which  unquestionably  would  be  present  duty  if  no  railroad  were  there, 
and  which  would  be  without  danger  if  the  railroad  had  been  fenced, — 
it  is  not  justly  subject  to  the  imputation  of  negligence.  In  other 
words,  the  omission  of  the  defendant  does  not  turn  an  otherwise  proper 
and  needed  action  of  the  plaintiff  into  an  act  of  negligence.  But  it 
may  be  said  that  it  was  negligence  to  permit  the  loose  animal  to  fol- 
low him;  that  he  should  have  fastened  it  up,  or  driven  it  back,  or  in 
some  way  prevented  it  from  approaching  the  track.  There  is  doubt- 
less force  in  this;  yet  the  only  necessity  for  any  such  action  springs 
from  the  defendant's  omission  of  duty.  And  the  only  pretense  of 
wrong  on  his  part  was  not  in  act,  but  in  failure  to  act.  He  did  not 
drive  the  animal  towards  the  track.  He  simply  failed  to  drive  it  away. 
Gould  the  company's  default  cast  this  added  burden  upon  his  conduct? 
Must  the  farmer  shut  up  his  stock  at  train-time,  or  keep  away  from 
the  track  for  fear  some  animal  may  follow  him  and  be  injured  ?  The 
case  most  nearly  in  point  that  we  have  found  is  that  of  Schubert  v. 
Minneapolis  &  St.  L.  B.  CSo.,  7  N.  W.  Bep.  886,  from  the  supreme 
court  of  Minnesota.     The  syllabus  of  that  case  is : 

''A  railroad  company  which  has  failed  to  fence  its  road  as  required  to  do  bjr 
statute  must  run  its  trains  upon  the  basis  that  cattle  rightfully  upon  adjoin- 
ing lands  may  stray  upon  the  track  on  account  of  the  absence  of  a  fence.  The 
adjoining  land-owner  is  not  be  deprived  of  the  use  of  his  land  by  the  failure 
of  the  company  to  fence;  and  in  using  the  same  he  has  a  right  to  oxpeet  this 


KANSAS  CITY,  L.  A  S.  R.  CX>.  V.  PHILUBEBT.  400 

coarse  of  conduct  on  the  part  of  the  company.  Whether,  in  exercising  his 
right  to  use  his  land,  the  land-owner  has  been  guilty  of  negligence  oonti^but- 
ing  to  an  injury  to  his  cattle,  is  ordinarily  a  question  of  fact  for  a  Jury,  to  be 
determined  with  reference  to  all  the  drcumstances  of  the  case  and  the  duty 
of  the  company  as  above  indicated.    Merely  suffeiing  his  cattle  to  graze  upon 

bis  land,  or  to  go  to  a  spring  thereon  in  broad  daylight,  is  not  such 
*588      negligence  on  the  part  of  the  land-owner  in  law,  notwithstand*ing 

the  company's  road  is  unf  enced,  and  notwithstanding  there  is  another 
railroad  within  a  few  hundred  feet." 

So  here  the  land-owner  is  not  to  be  deprived  of  the  use  of  his  spring 
by  the  failure  of  the  company  to  build  a  fence;  and  the  reasonable- 
ness and  propriety  of  that  use  are  to  be  determined  by  the  wants  of 
his  farm,  rather  than  by  the  convenience  of  the  company.  No  wrong 
motive  is  shown, — ^no  action  which  was  not  needed  and  proper,  meas- 
ured by  the  necessities  of  plaintiff's  family  life,  and  none  which  would 
have  wrought  any  injury  if  defendant  had  not  omitted  a  plain  statu- 
tory doty;  and  we  do  not  think  it  can  be  adjudged  as  matter  of  law, 
and  in  opposition  to  the  ruling  of  the  district  court,  that  his  action 
was  chargeable  witb  contributory  negligence. 

There  being  no  other  question  in  the  case,  the  judgment  will  be 
affirmed* 

(All  the  jnstioes  concurring.) 

NOTB. 

The  bardcD  ofproyiiig  contributory  negligence  on  the  part  of  the  plaintiff  rests  upon 
the  defendant.  St.  Louis  A  8.  F.  Ry .  Co.  v.  Weaver,  35  Kan.  412, 11  Pac.  Rep.  408.  See, 
also,  Kansas  Pac.  R.  Co.  y.  Pointer,  14  Kan.  *37,  and  note. 

Contribatoiy  negligence  is  a  matter  of  defense,  and  must  be  pleaded  or  established 
bv  ther  defendant.  Hopkins  v.  Utah  N.  R.  Co.,  (Idaho,)  18  Pac.  Rep.  848;  Thorpe  t. 
Missonri  Pac.  K.  Co.,  (Mo.)  2  S.  W.  Rep.  8;  Hucksbold  v.  St.  Louis.  I.  M.  <&  S.  R.  Co., 
(Mo.)  2  8.  W.  Rep.  794;  Kingston  v.  Gibbons,  (Pa.)  6  Atl.  Rep.  116.  Contributory  neg- 
ligence Is  purely  matter  of  defense.  Mares  y.  Northern  Pac.  R.  Co.,  (Dak.)  21  N.  w. 
Rep.  6:  City  of  Uncoln  t.  Walker,  (Neb.)  2  N.  W.  Rep.  118;  Kelley  y.  Chicago  <fe  N. 
W.  R.  Co.,  (Wis.)  19  N.  W.  Rep.  621 ;  Hart  v.  Peters.  (Wis.)  13  N.  W.  Rep.  219;  Randall 
V.  Northwestern  Tel.  Co.,  (Wis.)  11 N.  W.  Rep.  419;  Clark  v.  Chicago,  M.  &  St.  P.  R.  Co., 
(Minn.)  9  N.  W.  Rep.  75 ;  Luby  y.  Chicago.  R.  I.  A  P.  R.  Co.,  (Iowa,)  2  N.  W.  Rep.  1114 ; 
Central  Trust  Co.  v.  Wabasli,  8t.  L.  &  P.  R.  Co.,  28  Fed.  Rep.  794 ;  Secord  v.  St.  Paul. 
M.  <fe  M.  R.  Co.,  18  Fed.  Rep.  221.  Contra :  Lake  Shore  &  M.  S.  R.  Co.  ▼.  Stupak,  (Ind.) 
8  N.  £.  Rep.  68(^  where  the  complaint  was  held  bad  because  it  did  not  deny  plaintifiTs 
knowledge  of  the  negligent  habite  of  the  fellow-seryant  through  whose  negligence  he 
was  injured ;  Parody  y.  Chicago.  M.  &  St.  P.  R.  0>.,  16  Fed.  Rep.  206,  where  the  burden 
was  placed  on  the  plaintiff  to  establish  a  promise  by  the  master  to  repair  the  defect  that 
caused  the  injury.  And  the  contrary  rule  preyails  in  Michiffan,  Mynning  y.  Detroit, 
L.  ft  N.  R.  Co.,  26  N.  W.  Rep.  614 ;  Brewer  y.  Flint  A  P.  M.  Ry.  Co.,  23  N.  W.  Rep.  440 ; 
Pzolla  y.  Michigan  Cent.  R,  Co.,  20  N.  W.  Rep.  71.  So,  also,  in  Indiana,  Belt  Railroad 
A  Stock-Tard  (5o.  y.  Mann,  7  N.  E.  Rep.  898 ;  Ix)uisyille,  N.  A.  A  C.  R.  0>.  y.  Bryan, 
Id.  807 ;  (}lty  of  Fort  Wayne  y.  CV>ombe,  Id.  743 ;  Indiana,  B.  <fc  W.  B.  Co.  y.  Greene,  6 
N.  £.  Rep.  603;  Cincinnati,  H.  ft  I.  R.  Co.  y.  Butler,  2  N.  B.  Rep.  188;  unless  plaintiff 
shows  that  the  injuries  were  willfully  and  wantonly  committed,  Belt  Railroad  ft  Stock- 
Yard  Co.  y.  Mann,  7  N.  £.  Rep.  898 ;  Looisyille.  N.  A.  ft  C.  R.  Oo.  v.  Bryan.  Id.  807. 
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Gnr  OF  EifPOBiA  and  others  v.  William  T.  Soden.* 

January  Term,  1881. 

1.  Injiinotion:  Jury  Trial.    In  actions  for  an  injunction,  neither  partj  is, 

as  a  matter  of  right,  entitled  to  a  jury;  and,  where  the  controversy  is 
between  an  individual  and  the  public,  the  court  is  ordinarily  guilty  of  no 
abuse  of  discretion  in  declining  to  submit  questions  of  fact  to  a  jury.^ 

2.  :  Municipal  Corporations:  Case  Stated.  S.  is  the  owner  of  cer- 
tain mills 'built  on  his  own  land  on  the  banks  of  the  Cottonwood  river. 
These  mills  are  propelled  exclusively  by  water-power  obtained  by  means 
of  a  dam  across  the  river.  8.  purchased,  in  18(50,  the  right  of  flowage  of 
the  upper  riparian  owner,  built  the  dam  on  his  own  lands,  and  has  been 
in  quiet  and  undisturbed  possession  for  nineteen  years.  In  tliis  property 
he  has  invested  many  thousand  of  dollars.  In  1880  the  city  of  Emporia 
constructed  a  system  of  water- works  for  the  purpose  of  supplying  the  cit- 
izens with  water  for  domestic  use,  for  extinguishing  fires,  and  for  man- 
ufacturing purposes.    It  purchased  a  tract  of  land  on  the  bauks  of  the 

pond  above  the  dam,  dug  a  well  twenty-five  feet  in  diameter,  and 
*589  twenty-six  feet  in  depth,  on  its  own  land,  and  frorn  seventy-^five  to 
a  hundred  feet  from  the  bank  of  the  pond.  This  well  draws  its  sup- 
ply of  water  from  the  pond  by  percolation  through  a  bed  of  gravel  at  the 
bottom  of  the  well.  It  sank  one  pipe  into  the  well,  and  another  it  extended 
directly  into  the  pond.  By  means  of  engines  and  pumps  it  supplies  the 
citizens  from  the  well  with  all  water  needed  for  ordinary  purposes,  and 
intends  to  use  the  pipe  in  the  pond  only  in  case  of  fire.  No  condemna- 
tion of  the  water  was  had,  and  no  compensation  made  to  S.  The  supply 
of  water  in  the  river  is,  at  certain  seasons  of  the  year,  inadequate  for  the 
running  of  the  mills,  and  S.  is  then  forced  to  suspend  work  and  let  them 
stand  idle.  Held,  that  S.  is  entitled  to  an  inj  unction  restraining  the  city 
from  taking  water  from  the  pond,  either  directly  through  the  pipe  extend- 
ing into  it,  or  indirectly  by  means  of  the  well. 

41.  Water-Coiirses:  Under- Qround  Percolating  Water.  While  the  gen- 
eral doctrine  m  respect  to  under-ground  water  percolating  through  the 
soil  is,  unquestionably,  that  the  owner  of  the  land  may  appropriate  it  to 
any  use,  and  in  any  amount,  and  without  reference  to  the  effect  of  such 
appropriation  upon  his  neighbor's  land  or  supply  of  water,  yet  it  is  lim- 
ited to  this  extent:  that  he  may  not  thus  indirectly  destroy  or  diminish 
the  flow  of  a  natural  surface  stream  to  the  injury  of  a  riparian  owner 
thereof. 

Error  from  Lyon  district  oourt. 

Injunction,  brought  by  Soden  against  the  eity  of  Emporia,  the 

mayor  and  the  council  thereof^  and  Bussell  and  Alexander,  partners. 

The  plaintiff  alleged  that — 

"He  is  now,  and  for  more  than  one  year  last  past  has  been,  the  owner  of 
<sertain  real  estate  situated  in  the  county  of  Lyon  and  state  of  Kansas,  lying 

^This  case  referred  to,  with  reference  to  the  right  of  a  party  to  a  trial  bj^jmy.  Obi^ 
penter  y.  Carpenter,  80  Kan.  719,  2  Pac.  Bep.  122. 

*  It  was  held  in  Barronghs  v.  Saterlee,  (Iowa,)  25  N.  W.  Hep.  8D8,  that  where  an  under- 
ground stream  or  vein  of  water,  containing  medicinal  properties,  flows  under  the  land 
of  adjoining  owners,  they  should  each  use  the  water  from  wells  sunk  on  their  respecQTa 
lands  so  as  not  to  injure  the  other,  upon  the  same  principle  that  the  owner  of  land  over 
which  a  stream  of  water  has  its  course  may  have  a  reasonable  or  proper  use  of  the  water 
as  it  flows,  but  may  not  wholly  divert  it  from  the  adjoining  proprietor.  Ocean  Grove 
€amp-Meeting  Ass'n  v.  Asbury  Park  Com'rs,  (N.  J.)  S  Atl.  Kep.  170. 
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and  being  on  both  aides  of  the  Oottonwood  river,  including  said  riyer  and  its 
banks,  and  described  as  follows,  to-wit:  Commencing  at  a  corner  17  rods 
wast  of  a  point  64  rods  sonth  of  the  north-east  comer  of  the  north-west  quar- 
ter of  section  22,  township  19,  range  11;  thence  running  south  36  rods;  thence 
west  19  rods  to  a  stake  about  high-water  mark  on  'tiie  west  bank  of  the  Cot- 
tonwood river;  thence  north,  2  deg.  30  min.  east,  36.05  rods;  thence  east  17 
rods,  to  the  place  of  beginning;  and  other  lands  joining  unto  the  above-de- 
scribed lands,  and  bordering  upon  said  river.  That  said  Oottonwood  river  is 
a  large,  natural  water-course,  but  not  a  navigable  stream.  That,  for  more 
than  eighteen  years  last  past,  the  plaintiff  has  owned  and  maintained  a  mill- 
dam  across  said  Oottonwood  river  on  his  land  above  described,  and  a' public 
custom  fiouring-mill,  and  that  during  all  of  that  time  the  plaintiff  has  dammed 

and  caused  the  water  in  said  river  to  flow  biick,  so  as  to  form  a  flow- 
*590      ing  head  of  water  of  from  seven  *to  nine  feet  above  the  ordinary  stage 

of  water  in-said  river,  and  during  all  said  time  the  plaintiff  has  been 
in  the  quiet  and  peaceable  possession,  occupation,  and  use  of  said  water,  which 
has  during  all  that  time  been  accustomed  to  flow  along  its  channel  to  said 
mill  and  dam  freely  and  unobstructedly,  and  without  any  let,  hinderance,  or 
diversion,  as  the  said  stream  has  been  accustomed  to  flow  from  time  imme- 
morial. That  on  the  flfth  day  of  November,  1860,  and  for  a  long  time  prior 
thereto,  one  Curtis  Hiatt  was  the  owner  of  the  east  half  of  the  north-west 
quarter  of  section  22,  township  19,  range  11  east,  in  said  county,  in  fee-sim- 
pJe.  That  on  or  about  said  fifth  day  of  November,  1860,  by  an  instrument 
in  writing  of  that  date  duly  executed  by  said  Curtis  Hiatt  and  wife,  and  ac- 
knowledged, they  granted  and  conveyed  to  the  plaintiff  the  right  and  ejase- 
ment  in  the  last  above  described  real  estate  to  erect  and  maintain  a  mill-dam 
upon  the  first  above  described  lands,  such  as  was  erected  and  maintained  as 
aforesaid,  forever;  and  the  right  and  easement  in  the  last  real  estate  men« 
tioned  and  described  above  to  have  the  said  Oottonwood  river  run  and  flow 
over  the  same  for  the  uses  of  said  mill  and  water-power  forever,  and  the  last- 
described  real  estate  then  and  there  became  a  servient  estate  to  the  plaintiff's 
lands,  mill,  and  water-power  as  aforesaid,  and  to  the  extent  aforesaid.  That 
said  deed  was  duly  recorded  the  ninth  day  of  November,  1860,  in  Book  0  of 
Deeds,  in  the  office  of  register  of  deeds  for  Lyon  county,  as  aforesaid.  That 
afterwards  the  plaintiff  expended  large  amounts  of  money  in  improving  said 
water-power,  and  procuring  the  right  of  flowage  from  riparian  owners  of  real 
estate  above  and  below  said  inill-dam  along  said  river,  and  in  erecting  mills 
and  factories  thereon,  to  the  amount  of  about  forty  thousand  dollars.  That 
all  of  plaintiff's  mills  and  factories  are4>ropelled  exclusively  by  water-power 
from  said  mill-dam,  and  are  adapted  to  the  use  of  no  other  motive  po^er. 
That  said  mills  and  water-power  and  privileges  are  now  of  the  value  of  over 
980,000.  That  between  the  months  of  April  and  July,  1880,  the  defendant 
the  city  of  £mporla,  and  its  mayor  and  council,  through  the  defendants  Bus- 
sell  and  Alexander  as  their  agents  and  employes,  against  the  positive  inter- 
diction of  said  plaintiff,  and  against  his  earnest  and  repeated  remonstxancea 
and  protests  to  said  mayor  and  council,  in  session  and  out  of  seesion,  publicly 
and  privately  made  by  plaintiff,  did,  without  any  leave,  license,  warrant,  or 

authority  of  the  plaintiff  or  the  law,  by  condemnation  or  otherwise, 
*591     erect  and  cause  to  be  erected  on  the  bank  of  the  Oottonwood  river,  *on 

the  lands  last  above  described,  and  just  above  the  plaintiff's  said  mills 
and  dam,  and  beside  the  plaintiff's  mill-pond,  a  Holly  system  of  water-works^ 
propelled  by  steam,  with  pipes  connected  with  the  water  ftom  the  pumpp,  of 
one  foot  in  the  bore  in  diameter;  with  a  system  of  pipes  connected  with  dif- 
ferent parts  of  the  city  of  £mporia,  about  eight  miles  in  length;  and  arrange- 
ments are  now  being  made  to  add  four  miles  of  additional  pipes  to  said  sys- 
tem, to  be  supplied  from  said  water- works, — all  for  the  purpose  of  supplying 
watei  for  every  purpose  for  which  water- works  usually  supply  water  in  acity» 
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That  the  city  of  Emporia,  and  the  additions  thereto,  now  oover  nearly  or  quite 
two  sections  of  land,  and  have  thereon  about  six  thousand  inhabitants,  and 
are  rapidly  growing.  That,  in  connection  with  said  water- works  on  the  lands 
]ast  described,  and  about  fifty  feet  from  the  edge  of  the  channel  of  the  Cot- 
tonwood river,  the  defendants  have  caused  a  well  of  twenty-five  feet  in  diam- 
eter, and  twenty-six  feet  deep,  to  be  sunk  into  the  ground  eight  feet  below 
the  water-level  in  said  mill-pond  at  ordinary  stages  of  water  in  tlie  pond,  and 
thereby,  through  the  gravel,  they  draw  water  from  the  mill-pond  to  supply 
said  well,  with  the  water  of  which  well  there  is  now  a  connection  with  pumps 
by  a  twelve-inch  pipe,  through  which  water  is  now  being  drawn  for  the  use 
of  said' city,  to  the  great  and.  irreparable  injury  of  this  plaintiff's  said  water- 
power  and  privileges.  That  defendant,  the  city  of  Emporia,  by  its  mayor  and 
council,  and  through  said  Bussell  and  Alexander  as  agents  and  employes  as 
aforesaid,  and  without  the  leave,  license,  warrant,  and  authority,  and  against 
the  remonstrances  and  protests  aforesaid,  is  now  engaged  in  laying  a  twelve- 
inch  pipe  from  said  pumps  through  the  last  above  described  lands  far  into  the 
plaintiff's  mill-pond,  for  the  purpose  of  further  drawing  water  for  the  uses  of 
the  city  directly  from  said  mill-pond.  That  the  defendant  the  city  of  Em- 
poria designs  and  intends,  by  the  means  aforesaid,  to  divert  and  carry  awaj 
large  quantities  of  water  from  said  mill-pond,  forever,  increasing  the  same 
continually  as  the  demand  for  water  shall  increase,  without  paying  the  plain- 
tiff for  the  use  of  the  same,  to  the  great  and  irreparable  injury  of  the  plaintiff. 
"Wherefore  plaintiff  prays  that  he  may  have  a  temporary  injunction  re- 
straining defendants,  and  each  of  them,  from  laying  the  said  pipes  into  the 
said  mill-pond  pending  this  suit,  and  that  at  the  final  hearing  that  defendants, 
and  their  successors  and  assigns,  be  perpetually  enjoined  from  further  draw- 
ing water  from  said  well,  or  any  other  well  sunk  along  said  mill- 
♦592  *pond  and  river  above  said  dam,  and  that  the  water-works  and  water- 
pipes  connected  with  said  weU  or  river  be  abated  as  a  nuisance,  and 
for  all  proper  relief  in  the  premises." 

Trial  by  court  at  the  September  term,  1880,  and  findings  and 
judgment  for  the  plaintiff.     The  defendants  bring  the  case  here. 

2.  E.  Lambert^  Rosi  Burns,  A.  A.  Hurd^  and  FT.  (7.  CampbeU,  for 
plaintiffs  in  error. 

While  we  do  not  contend  that  the  refusal  of' a  court  to  refer  questions  of 
fact  to  a  jury,  when  properly  requested,  is  always  error,  still  we  think  it  was 
in  this  case.  For  a  court  to  assume  -the  functions  of  a  jury,  in  tlie  face  of  a 
request  to  submit  questions  of  fact,  is  such  an  unwarranted  invasion  of  the 
province  of  a  jury  as  should  not  be  upheld,  unless  supported  by  good  reasons; 
and  in  the  absence  of  such  reasons  its  subsequent  proceedings  should  be 
closely  scrutinized  by  a  reviewing  court.  '*  Correct  practice  requires  that 
specific  and  distinct  issues  of  fact  should  be  submitted,  that  the  conscience  of 
the  court  may  be  advised  by  the  special  verdict  responsive  to  the  issues  thus 
made."  Mitf.  &  T.  Eq.  PL  463.  In  some  states  it  is  held  that  the  province 
of  a  jury  is  the  same,  in  general,  in  cases  of  equitable  as  those  of  le^tl  oogni* 
zance.  Wells  v.  Barnett,  7  Tex.  587;  Williams  v.  Mclntyre,  8  Qa.  34.  See, 
also,  Jordan  v.  Woodward,  88  Me.  4^;  Mohawk  Bridge  Go.  ▼•  Utica  &  8.  B. 
Co.,  6  F^ge,  563;  Olmsted  v.  Loomis,  6  Barb.  160;  £vans  ▼.  Merriweather, 
3  Scam.  486;  Ang.  Water-CJourses,  §444,  note;  Story,  Eq.  Jur.  8  925;  Bum- 
ham  V.  Kempton,  44  N.  H.  78;  Van  Bergen  v.  Van  Bergen,  3  Johns.  Ch.  282; 
Sheboygan  v.  Sheboygan,  etc.,  R.  Co.,  21  Wis.  675;  Goodall  ▼•  Orofton,  33 
Ohio  St.  271;  Bill  of  Bights,  (Kan.)  §  5;  Kimball  v.  Connor,  3  Kan.  *4a2; 
State  V.  Allen,  5  Kan.  *223;  Board  Ed.  v.  Scoville,  13  Kan.  *d3. 

The  city  acted  under  the  authority  of  section  60,  c.  100,  Laws  1872.  The 
land  condemned  for  the  water-works  was  in  a  different  quarter  section  from 
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that  owned  by  Soden,  and  hence  the  commissioners  made  no  assessment  of 
damages  to  bis  premises.    The  land  so  taken  for  the  water-works  was  subse- 
quently conveyed  in  fee  to  the  city  by  the  owner.    A  work  anthorized  by  the 
l^lslature  cannot  be  adjudged  a  nuisance,  if  executed  in  an  authorized  man- 
ner in  an  authorized  place.    Attorney  General  v.  New  York  &  L.  B.  B.  Co., 
24  N.  J.  Eq.  49;  Stoudinger  v.  City  of  Newark,  28  N.  J.  Eq.  187,  446; 
♦598      King  v.  Pease,  4  Barn  &  Adol.  *30;  Richardson  v.  Vermont  Cent.  R. 
CJo.,  25  Vt.  465;  Radclifl  v.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  195; 
Sheboygan  v.  Sheboygan,  etc.,  R.  Co.,  21  Wis.  675;  Field,  Dam.  89.    It  is  not 
claimed  that  the  watoi^works  were  not  erected  in  an  authorized  manner,  or 
that  the  injury  complained  of  was  the  result  of  any  negligence  in  their  con- 
struction.   The  injury,  if  any,  arises  as  a  necessary  and  probable  result  of 
the  act  done. 

It  will  be  contended  that  the  use  by  the  city  of  the  waters  of  the  Cotton- 
wood river  is  a  diverHon  of  the  stream;  and  numerous  cases  will  be  cited  to 
show  that  the  diversion  of  a  water-course  by  a  riparian  proprietor,  to  the  in- 
jury of  the  proprietor  below,  is  illegal.  We  take  it  that  the  legislature  must 
have  contemplated  that  cities  would  have  to  obtain,  in  many  instances,  a  sup- 
ply of  water  from  the  rivers  and  creeks  of  the  state.  The  taking  of  a  neces- 
sary supply  for  a  large  city  from  a  small  stream  might  deprive  a  riparian  pro- 
prietor further  down  the  stream  of  the  necessary  amount  for  his  ordinary  pur- 
poses; but  the  legislature  made  no  provision  for  comp<^nsating  him  for  such 
injury,  if  his  land  was  not  actually  taken.  The  injury  he  sustains  is  there- 
fore damnum  absque  injuria^  for  the  city  was  pursuing  a  legal  right.  Miner 
y.  Gilmour,  12  Moore,  P.  C.  156;  Evans  v.  Merriweather,  3  Scun.  496.  If 
the  use  of  the  water  which  is  made  by  the  city  of  Emporia  is  considered  an 
extraordinary  use,  still  it  has  that  right,  provided  it  does  not  materially  lessen 
the  quantity  and  thereby  damage  the  plaintiff.  If  the  city  occupies  the  same 
position  that  a  riparian  proprietor  above  does  to  Soden,  then  it  may  use  all 
the  water,  without  regard  to  its  effect  on  him. 

But  taking  the  use  by  the  city  in  this  case  to  be  artificial,  and  what  would 
be  a  reasonable  use  of  the  waters  of  the  Cottonwood  river?  It  would  seem  to 
be  the  actual  necessities  of  its  inhabitants.  Here,  however,  the  only  use  of 
the  water  of  the  stream,  from  the  time  of  the  erection  of  the  water-works  un- 
til the  ti'ial  of  this  case,  was  on  one  occasion  when  a  fire  occurred  in  the  dty ; 
and  this  the  plaintiff  himself  testifies  made  no  perceptible  difference  in  the 
fiow  of  water  at  his  mill.  The  intention  of  the  defendants  in  laying 
'i*$94  the  pipe  from  the  *well  into  the  river,  as  appears  from  a  resolution 
passed  May  17, 1880,  was  simply  to  provide  a  supply  for  fires  in  case 
the  well  should  prove  inadequate.  The  testimony  of  the  mayor  and  council- 
men  also  shows  this  to  be  the  intention  in  so  miUcing  a  connection  with  the 
river.  What  more  legitimate  or  wise  use  can  be  conceived  of  the  exercise  of 
the  authority  given  it?  At  such  times,  private  convenience  must  yield  to 
public  necessity,  for  saluspopuli  suprema  lex;  and  the  taking  is  justifiable 
even  at  common  law,  and  is  not  a  taking  of  private  property  for  pnblio  use 
without  due  process  of  law,  in  the  sense  of  the  constitution. 

It  will  be  argued  for  defendant  in  error  that  his  property  is  sought  to  be 
taken  without  compensation,  as  it  was  never  condemned.  Our  reply  is  that 
a  condemnation  was  not  necessary ;  his  property  was  not  taken  •  If  a  naturtd 
right  be  infringed,  he  is  in  no  better  condition  to  complain  than  an  owner 
miles  below;  and  the  statute  has  made  provision  for  compensation  to  those 
only  whose  land  is  taken.  No  provision  is  made  for  damages  of  a  consequen- 
tial character.  The  interest  affected  here,  if  any,  is  merely  an  incident  to  his 
property.  It  is  a  usufructuary  right  in  the  fiow  of  water, — a  right  to  par- 
take of  a  common  bounty,  as  in  cases  of  air,  etc., — and  was  never  contem- 
plated as  a  proper  subject  for  the  exercise  of  the  right  of  eminent  domain. 
Drake  v.  Hudson  River  R.  Co.,  7  Barb.  506;  Radcliff  v.  Mayor,  etc.,  of  Brook* 
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Ijn,  4  N.  Y.  195;  Richardson  v.  Yennont  Cent.  R.  Co.,  25  Yt.  465;  Barnes 
V.  South  Side  B.  Co.,  2  Abb.  Pr.  (N.  S.)  415.  For  such  injuries  are  like  those 
caused  by  the  proximity  of  a  railroad  to  one*8  property.  The  smoke  and  noise 
necessary  in  the  proper  operation  of  the  road  may  be  annoying,  but  he  has  no 
cause  of  action  therefor;  nor  can  he  enjoin  a  great  public  work  simply  to 
gratify  a  whim,  or  because  l)is  fastidious  tastes  were  not  consulted,  and  his 
incidental  injuries  not  first  compensated,  before  the  undertaking  was  com- 
menced. 

Neither  can  it  be  claimed  that  the  dty  had  not  the  right  to  take  water  from 
the  river  because  the  power  is  not  expressly  mentioned;  for,  wheneyerthe 
end  is  required,  the  means  are  authorized,  and,  wlienever  a  general  power  to 

do  a  tiling  is  given,  every  particular  power  necessary  for  doing  it  is 
♦595      included.    ♦The  authority  given  by  the  legislature  to  cities  of  the 

second  class  "to  purchase  or  condemn  and  hold  all  necessiiry  lands  for 
water- works, "  and  for  the  erection  of  the  same,  would  be  of  little  value,  did 
it  not  carry  with  it  the  power  to  take  water  for  the  use  of  the  city.  The  tak^ 
ing  of  water  therefrom  is  an  implied  and  necessary  adjunct  to  the  proper  ex- 
ercise of  the  power  conferred. 

It  is  claimed  by  defendant  in  error  that,  "through  the  gravel,  they  draw 
water  from  said  mill-pond  to  supply  said  well;"  and  such  is  the  finding  of 
fact  made  by  the  court  below.  We  assert  that  the  evidence  does  not  support 
this  finding.  As  to  the  rules  of  law  in  regard  to  percolating  subterranean 
water,  ever  since  the  leading  case  of  Acton  v.  Blundell,  12  Mees.  &  W.  8^, 
the  general  rule  of  law  has  been  that  the  owner  of  land  can  have  no  action 
against  an  adjoining  proprietor  who,  digging  a  well  upon  his  own  land  in  good 
faith,  nevertheless  dries  up  the  well  of  his  neighbor  by  diverting  the  under- 
ground currents  from  it.  The  civil  law  also  recognizes  this  rule.  Big.  lib. 
89,  tit.  3,  §  12.  See,  also,  Ghasemora  v.  Hichards,  7  H.  L.  Gas. 349;  Wheat- 
ley  V.  Baugh,  25  Pa.  St.  528;  Ellis  v.  Duncan,  21  Barb.  280;  GreenJeaf  v. 
Francis,  18  Pick.  117;  Brown  v.  lUius,  27  Oonn.  84;  Roath  v.  DriscoU,  20 
Conn.  538;  Chase  v.  Silverstone,  62  Me.  175;  Chatfleld  v.  Wilson,  28  Yt.  49; 
Frazier  v.  Brown.  12  Ohio  St.  294;  Wilson  v.  New  BedfoM,  108  Mass.  265. 
•  Counsel  for  defendant  in  error  may  cite  the  cases  of  Bailey  v.  Wobum,  126 
Mass.  416;  ^tna  Mills  v.  Waltbam,  Id.  422;  and  uEtna  MiUs  v.  Brookline, 
127  Mass.  69, — and  nrge  their  appositeness  to  this  case.  But  the  court  will 
notice  that  in  each  of  these  cases  the  city  was  proceeding  under  a  special  law, 
and  the  complainants  were  pursuing  a  statutory  remedy.  £ach  of  these  ac- 
tions was  for  damages  under  the  different  statutes,  and  no  attempt  was  made 
to  enjoin  the  towns  from  taking  the  water.  If  the  case  at  bar  was  for  dam- 
ages, and  our  statute  whs  similar  to  those  cited,  these  cases  would  be  in  point, 
perhaps,  under  the  findings  of  the  court  below.  But  our  statute  Is  very  dis- 
similar. Compensation  is  made,  and  damages  assessed,  only  to  the  particular 
quarter  section  or  lot  of  land  taken;  and  no  provision  is  made  for  damages 

to  property  not  taken,  but  which  may,  nevertheless,  sustain  conse- 
♦596      ♦quential  injury.    If  that  was  the  case,  it  would  give  every  riparian 

owner,  from  Emporia  to  the  mouth  of  the  Neosho  river,  an  action 
for  damages. 

The  grant  made  by  the  former  owner  to  Soden  to  flow  backwater  on  this 
land,  it  seems  to  us,  cuts  no  figure  in  t^is  case.  It  gives  to  the  plaintiff  no 
other  rights.  Neither  does  the  fact  of  an  undlsturb^  use  of  the  river  for  the 
period  of  nearly  twenty  years.  Use  does  not  create,  nor  disuse  destroy,  tbe 
rights  of  the  parties  in  this  case.  "In  analogy  to  tlie  statute,  no  presump- 
tion can  arise  against  a  party  on  the  ground  of  long  enjoyment  of  a  privilege 
by  another,  until  it  is  shown  that  the  privil^;e  in  some  measure  interfered 
with  the  rights  of  the  party  whose  grant  is  proposed  to  be  preserved,  and  that  - 
he  had  a  legal  right  to  prevent  such  enjoyment  by  proceedings  at  law.* 
Wfaeatley  v.  Baugh,  25  Pa.  St.  534;  Ang.  WateivCourseB,  §  219e/  Chase  t. 
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Silverstone,  62  Me.  188;  Cooper  v.  Barber,  8  Taunt.  99;  Acton  y.  Blundeill, 
12  Mees.  &  W.  352;  Ohasemore  y.  Richards,  7  H.  L.  Oas.  349;  Dickinson  y. 
Grand  Junction  Canal  Co.,  7  £xeb.  299. 

Scott  d  Lynn,  (Almerin  GiUett,  of  counsel,)  for  defendant  in  etrgr. 

The  defendant  in  error  haying  a  record  title- to  the  water  in  the  riyer  for  all 
the  uses  and  purposes  of  the  water-powei'  created  by  his  dam,  oyer  the  land 
afterwards  acquired  by  the  city  of  Emporia,  It  took  the  land  subject  to  his 
rights.  If  we  are  wrong  in  this,  then  we  claim  that,  haying  enjoyed  this 
water  priyilege  for  nineteen  years  against  the  city  and  its  grantors,  the  law 
will  presume  a  grant  to  the  defendant  in  error  from  some  of  the  eiirly  owners 
of  the  land,  from  such  long  use,  and  his  easement  and  privileges  would,  from 
such  appropriation  of  the  water,  become  as  perfect  as  if  a  grant  of  the  most 
ample  nature  had  been  made.  Polly  y .  McCall,  87  Ala.  20;  Pillsbury  y.  Moore, 
44  Me.  154;  Campbell  y.  Smith,  8  N.  J.  Law,  140;  Smith  y.  Adams,  6  Paige, 
435;  Bucklin  y.  Truell,  54  K.  H.  122;  Sbreve  y.  Yoorhees,  3  N.  J.  £q.  34; 
Ang.  Water-Courses,  §§  203-20t),  and  cases  cited. 

The  defendant  in  error  cannot  be  deprjyed  of  bis  property  in  said  water- 
course without  compensation;  and  this  is  true,  even  though  the  legislature 
•  intended  to  grant  power  to  cities  of  the  second  class  to  take  water,  under 
*597  such  circumstances,  ^without  compensation ;  for  such  a  law  would  be 
in  direct  conflict  with  article  14  of  the  constitution  of  the  United  States, 
and  also  with  sections  15  and  18  of  the  bill  of  rights  of  the  constitution  of 
Kansas.  See,  also,  Const.  Kan.  art.  12,  §4;  Burden  y.  Stein,  27  Ala.  104; 
Kane  y.  Mayor,  etc.,  of  Baltimore,  15  Md.  240;  Mills, Em.  Dom.  §  79;  Cooley, 
Const.  Lim.  526,  527,  533,  589.      . 

It  cannot  be  successfully  claimed  that  the  condemnation  proceedings  in  this 
case  in.  any  way,  in  the  remotest  manner,  looked  towards  the  condemnation 
of  Soden's  water-rights.  We  admit  that  erecting  the  water-works  machinery 
and  laying  the  pipes  were  authorized,  and  that  the  machinery  and  the  pipes 
are  harmless,  and  not  perse  a  nuisance;  but  it  is  taking  the  water  by  means 
of  said  pipes  and  machinery,  without  compensation,  that  Is  not  authorized  by 
the  legislature,  and  is  a  void  authority,  if  authorized. 

Even  if  the  city  of  Emporia,  a  corporation,  could  obtain  riparian  fights  by 
becoming  the  owner  of  the  soil, — which  we  deny, — it  did  not  become  such  by 
owning  this  soil,  for  the  defendant  in  error  in  1860  purchased  the  riparian 
rights  thereover.  Stein  y.  Burden,  24  Ala.  130;  Water  Co.  y.  Watson,  29  N. 
J.  Eq.  366;  Mills,  Em.  Dom.  §  79. 

The  saliie  poptUi  auprema  lex  principle  applies  to  sudden  and  unforeseen 
calamities;  such  as,  in  time  of  war,  the  destruction  of  private  property  for 
the  public  defense,  and,  in  times  of  fires  and  plagues,  the  destruction  of  pri- 
vate buildings  to  prevent  the  spread  of  the  same.  It  does  not  authorize  the 
confiscation  of  a  man's  house  for  a  yellow-fever  or  small-pox  hospital,  or  for 
a  fire-engine  house  for  future  use,  no.  matter  how  great  the  necessity  or  con- 
venient the  building;  nor  the  destruction  of  private  property  for  public  de- 
fense in  time  of  peace,  but  only  flagrante  hello. 

It  is  the  right  of  the  defendant  in  error,  were  he  a  riparian  owner  only, 
that  the  maxim,  aqua  eurrit  et  debet  curreref  ut  currere  solehat,  should  be 
applied,  irrespective  of  the  use  which  he  makes  of  the  water.  Bhamfeller  v. 
Council  Grove,  etc.,  Co.,  18  Kan.  25;  Whipple  v.  Cumberland  Manuf'g  Co., 
2  Story,  661;  McCalmont  v.  Whitaker,  3  Bawle,  84;  Buddington  y.  Bradley, 
10  Conn.  213;  Miller  v.  Miller.  9  Pa.  St.  74;  Nevada  C.  &  S.  C.  Co.  v.  Kidd, 
37  Cal.  282;  Trustees,  etc.,  of  Delhi  v.  Youmans,  50  Barb.  316;  Cowles  v. 
Kidder*  24X.  H.  864;  Evans  y.  Merri weather,  3  Scam.  492;  Merritt  v. 
♦598  Parker,  1  N.  J.  Law.  460:  Pugh  v.  Wheeler,  2  Dev.  ♦&  B.  50;  Bill- 
ing v.  Murray,  6  Ind.  324;  MofEett  v.  Brewer,  1 G.  Greene,  348;  Heath 
y.  Williams,  25  Me.  209;  Holsman  v.  Boiling  Spring,  etc.,,  Co.,  14  K.  J.  Eq. 
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335;  Society,  etc.,  v.  Morris  Canal,  etc.,  Co.,  1  N.  J.  Eq.  157;  Snow  v.  Par- 
sons, 28  Vt.  459;  Cook  v.  Hull,  3  Pick.  270.  The  defendant  in  error  has  not 
only  the  natural  rights  of  a  riparian  owner,  but  also  the  rights  which  hare 
accrued  to  him  by  appropriation  and  use  of  all  the  waters  that  naturally  flow 
in  said  stream  to  his  mill-dam,  to  the  full  height  of  his  dam  and  the  capacity 
of  his  mill-pond.  Tyler  v.  whkinson,  4  Mason,  397;  Bolivar  Manufg  Co.  v. 
Neponset  Manuf'g  Co.,  16  Pick.  241;  Townsend  v.  McDonald,  12  N.  Y.  381- 
392;  Heath  v.  Williams,  25  Me.  209:  Pillsbury  v.  Moore.  44  Me.  154;  Ang. 
Water-Courses,  §§  134,  136. 

The  defendant  in  error  does  not  rely  upon  natural  rights  alone*  for  he  has 
also  acquired  rights  both  by  grant  and  by  appropriation  and  long  adverse 
user,  upon  all  of  which  he  relies  for  his  injunction ;  but,  even  if  he  had  no 
more  right  than  any  riparian  owner  above  or  below  him,  he  would  be  entitled 
to  an  injunction  whether  he  was  damaged  or  not,  lest  by  continued  diversion 
for  a  long  period  it  would  grow  into  a  right.  Kirkendall  v.  Hunt,  4  Kan. 
*515;  Akin  v.  Davis,  11  Kan.  *580;  Butman  v.  Hussey,  12  Me.  407;  New- 
hall  V.  Ireson,  8  Cush.  595;  Webb  v.  Portland  Manuf'g  Co.,  3  Sum.  189;  Bol- 
ivar Manufg  Co.  v.  Neponset  Manufg  Co.,  16  Pick.  241;  Crocker  v.  Bragg, 
10  Wend.  260;  Branch  v.  Doane,  17  Conn*  402;  Woodman  v.  Tuft5,.9  N.  H. 
88:  Pastorius  v.  Fisher,  1  Hawle,  27;  Plnmleigh  v.  Dawson.  1  Gilman,  551. 

It  is  argued  that  the  city  had  the  power  to  take  Soden's  water  without  com- 
pensation, although  no  direct  power  to  do  so  is  conferred  by  statute;  and  thai 
this  power  must  be  inferred  from  the  power  granted  to  construct  and  erect 
water-works.  It  is  claimed  that  the  power  to  construct  water-works  would 
be  of  no  avail  without  the  power  to  take  water  fi*om  the  owner,  nolens  volens. 
Counsel  for  the  city  forget  that  the  priviU'ge  to  take  water  is  a  matter  of  n^ 
gotiation,  of  bargain  and  sale,  like  any  other  property,  and  that  a  city  ma}* 
acquire  the  right  by  a  more  honest  means  than  conliscation.  This  is  what  we 
think  the  legislature  meant, — that  the  water  should  be  purchased  or  con- 
demned. Taking  water  any  oth.er  way  is  unconstitutional.  A  statute  should 
never  be  construed,  for  this  reason,  as  authorizing  the  taking  of  water  with- 
out compensation ;  for  such  construction  would  make  the  statute  void,  and 
the  maxim  tit  res  magis  valeat  quatn  pereat,  should  be  applied.    Stein  v. 

Burden,  24  Ala.  130;  Broom,  Leg.  Max.  4,  and  cases  there  cited. 
1*599  *That  the  water  was  diverted  from  the  mill-pond  of  defendant  in  er- 
ror admits  of  no  sort  of  doubt.  The  court  below,  in  its  fifteenth  find- 
ing, found  ''that  said  well  draws  its  supply  of  water  from  plaintiff's  mill- 
pond."  If  there  is  any  evidence  to  support  this  finding*  it  is  conclusive  in 
this  court. 

The  city  claims  that  the  water  comes  into  the  well  by  percolation  through 
the  soil,  and  along  no  known  and  defined  channel,  and  that  the  well  is  dug  on 
its  own  land,  and  therefore,  if  Soden  is  injured  thereby,  it  is  damnum  absque 
injuria.  We  join  issue  as  to  the  facts  and  the  law.  The  water  did  not  come 
into  the  well  by  percolation  through  the  soil,  or,  as  the  courts  term  it,  it  did 
not  "ooze,"  "filtrate,"  or  "soak"  through  the  soil,  but  came  in  in  large,  dis- 
tinct, and  well-defined  veins  or  streams,  and  not  through  any  soil,  but  through 
the  large  crevices  afforded  by  throwmg  loosely  together  a  stratum,  two  feet  in 
depth,  of  large-sized  stones  unmixed  with  earth  or  soil.  As  to  the  law:  Even 
though  the  water  comes  into  said  well  by  a  subteiTanean  stream  flowing 
through  the  soil,  still  the  plaintiffs  in  error  would  be  liable  for  a  diversion  of 
the  waters  of  said  river.  Whetstone  v.  Bowser,  29  Pa.  St.  59;  Wheatley  v. 
Baugh,  25  Pa.  St.  528;  Mining  Co.  v.  Virginia,  etc,  Co.,  1  Sawy.  470;  Smitii 
V.  Adams,  6  Paige,  435;  Dexter  v.  Providence  Aqueduct  Co.,  1  Story,  387; 
Bassett  v.  Salisbury  Manuf*g  Co.,  43  N.  H.  569;  56  N.  H.  439;  Balston  v. 
Bensted,  1  Camp.  463;  Dickinson  v.  Qrand  Junction,  etc.,  Co.,  7  Exch.  282; 
Dudden  v.  Clutton  Union,  1  Hurl.  &  N.  627-630;  Hodgkinson  v.  Ennor,  4 
Best  &  S.  239;  God.  Easera.  248;  Ang.  Water-Courses,  g§  112a,  1126. 
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There  are  only  a  few  cases  in  the  reports  in  which  the  qnestion  of  diverting 
water  from  a  natural  water-course  by  diverting  an  underground  stream  has 
been  decided.  One  is  the  case  of  Chasemore  v.  Richards*  7  H.  L.  Cas.  849, 
(also  reported  in  2  Hurl.  &  K.  186.)  In  this  case  the  facts  found  were  that 
no  water  whatever  was  (ibstracted  from  the  river  Wandle,  but  only  that  the 
defendants  had  sunk  a  weli  on  their  own  land,  a  long  distance  from  the  river, 
where  the  soil  was  porous,  and  had  thereby  cut  off  some  of  the  supplies  of 
water  which,  through  underground  currents  and  percolation,  had  theretofore 
run  into  the  river  Wandle,  and  said  water  was  diverted  through  said  well  &e- 
fore  the  same  had  ever  reached  or  become  a  part  of  the  natural  water- 
*600  course, — the  river  Wandle.  *In  the  case  of  Dickinson  v.  Grand  Junc- 
tion Canal  Co.,  7  Exch.  282,  there  were  two  propositions  decided. 
One  was  that  diverting  water  from  a  natural  water-course,  by  abstracting  the 
same  therefrom  by  means  of  a  well,  through  an  underground  current,  is  ac- 
tionable; and  the  other  proposition  was  that  the  diversion  of  an  underground 
current,  which  empties  into  a  natural  water-course,  is  also  actionable.  The 
case  of  Chasemore  v.  Richards,  supra,  has  overruled  the  last  proposition  de- 
cided in  Dickinson  v.  Grand  Junction  Canal  Co.;  but  the  first  proposition 
decided  stands  unchallenged  in  England  or  America.  This  seems  to  be  the 
distinction  made  by  the  courts  that  a  surface  stream,  with  a  w6ll-deflned 
channel,  is  a  water-course  that  cannot,  according  to  all  authorities,  be  diverted ; 
and  that  it  makes  no  difference  whether  the  diversion  of  such  a  surface  stream 
is  made  through  a  surface  channel  or  through  a  subsurface  channel;  for  In 
both  cases  the  water  is  equally  abstracted  from  a  natural  water-course,  which 
is  a  wrong  that  is  actionable.  On  the  other  hand,  to  cut  off  a  vein  of  water 
htfore  it  reaches  the  natural  surface  water-course,  would  only  be  a  diversion 
of  water  before  it  becomes  a  part  of  the  natural  water-course  by  running  into 
the  surface  stream. 

Washburn,  in  his  work  on  Easements,  (page  449,)  says:  "On  the  other 
hand,  if  there  be  a  diversion  of  the  waters  of  a  stream  by  any  land-owner 
within  his  own  premises,  to  the  injury  of  the  lower  proprietor,  it  matters  not 
that  it  is  done  by  digging  a  well  into  which  the  water  is  diverted,  *'  etc. 

In  the  case  of  Village  of  Delhi  v.  Youmans,  45  N.  Y.  362,  the  distinction 
is  clearly  made  between  the  two  cases.  It  is  decided:  '*An  action  will  not  lie 
against  an  owner  of  land,  who  in  digging  a  well  upon  his  own  premises,  in- 
tercepted the  percolation  or  under-ground  currents  of  water,  and  thereby  pre- 
vented their  reaching  the  springs  or  open  running  stream  on  the  soil  of  an- 
other. The  rule  is  different  wTien  the  water  has  actually  reached  and  6e- 
oorae  a  part  cf  the  spring  or  stream,  and  is  abstracted  from  it.*' 
*601  *Mr.  Justice  Cbomfton,  in  New  River  Co.  v.  Johnson,  2  El.  A  El. 
444,  makes  the  same  distinction.  Upon  this  ground  the  cases  of  Bailey 
V.  Woburn,  126  Mass.  416:  .^na  Mills  v.  Waltham,  Id.  422;  ^tna  Mills  v. 
Brookline,  127  Mass.  69;  Cole  S.  M.  Co.  v.  Virginia  So  G.  H.  W.  Co..  1  Sawy. 
470;  and  Arnold  v.  Foot,  12  Wend.  880,—are  reconcilable  with  all  the  cases. 

The  plaintiffs  in  error  were  not  entitled  to  a  jury  trial.  This  is  not  a  case 
for  the  recovery  of  money,  nor  specific  real  or  personal  property,  nor  a  crim- 
inal case,  but  an  ordinary  equity  proceeding  for  an  injunction.  McCardell  v. 
McNay,  17  Kan.  483;  Houston  v.  Commissioners  Cloud  Co.,  19  Kan.  896; 
Kimball  v.  Connor,  8  Kan.  *415.  See,  also,  Hixon  v.  George,  18  Kan.  256; 
Carlin  v.  Donegan,  15  Kan.  497. 

Bbewbb,  J.     This  case  presents  some  questions  which  are  new  in 

the  history  of  this  state,  and  upon  which,  indeed,  few  authorities  can 

be  found  anywhere.     The  facts  are  these:     Soden  is  the  owner  of 

some  mills,  built  on  his  own  land,  on  the  banks  of  the  Cottonwood 
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river.  These  mills  are  propelled  exclusively  by  water-power.  To  se- 
cure this  power,  Soden  erected  and  maintains  a  dam,  which  raises 
the  water  some  seven  or  eight  feet,  and  makes  above  the  dam  quite 
a  pond.  The  mills  are  of  great  value,  havinfi;  cost  many  tbouaands 
of  dollars.  Soden's  title  to  this  water-power  is  clear  and  full.  He 
has  used  and  maintained  it  for  nineteen  years.  He  owns  the  land 
upon  which  the  dam  is  built,  and  purchased  and  obtained  a  convey- 
ance from  the  upper  riparian  owner  of  the  right  of  fiowage.  This 
conveyance  was  executed  and  recorded  in  1860.  In  1880  the  city  of 
Emporia,  a  prosperous  city  of  5,000  inhabitants,  constructed  a  sys- 
tem of  water-works  for  the  purpose  of  supplying  its  citizens  with 
water,  and  purchased  a  tract  of  land  adjoining  and  above  the  mill 
property,  and  extending  to  the  center  of  the  river.  On  this  land,  and 
from  seventy-five  to  a  hundred  feet  from  the  bankof  the  river,  it  dug 
a  well  twenty-five  feet  in  diameter  and  twenty-six  feet  in  depth.     The 

court  found  that  this  well  drew  its  supply  of  water  from  the 
*602     plaintiff's  mill-pond.     Into  this  well  it  sank  *one  pipe,  and 

another  it  ran  into  the  mill-pond.  The  latter,  however,  it  in- 
tended to  use  only  in  case  of  fire,  depending  on  the  former  for  the  or- 
dinary supply  of  the  city.  Soden  duly  warned  the  city  not  to  attempt, 
directly  or  indirectly,  to  take  water  from  his  mill-pond.  No  condem- 
nation of  the  water,  and  no  arrangement  with  Soden,  were  ever  made. 
Whereupon  Soden  brought  this  action,  and  obtained  an  injunction  in 
the  district  court  restraining  the  city  from  taking  water  from  the  pond 
or  well.  To  reverse  such  judgment  this  proceeding  in  error  has  been 
brought. 

.With  this  general  statement  we  proceed  to  consider  the  specific 
errors  alleged.  And,  first,  it  is  insisted  that  the  court  erred  in  refus- 
ing a  jury.  This  was  au  action  of  injunction, — an  equitable  action, 
— and  neither  party  had  a  right  to  a  jury.  Of  course,  in  such  an  ac- 
tion questions  of  fact  may  arise,  and  the  court  has  power  to  submit 
those  questions  to  a  jury,  but  neither  pairty  has  a  right  to  a  jury. 
Whether  one  shall  be  called  or  not  rests  in  the  discretion  of  the  court. 
Hixon  V.  George,  18  Ean.  256;  Carlin  v.  Donegan,  15  Kan.  *496. 
And,  generally,  in  a  case  like  this,  we  think  the  wiser  course  is  to  re- 
fuse a  jury.  An  individual  has  a  dispute  with  a  community.  A 
jury  will  naturally  gravitate  towards  the  majority.  Its  sympathies 
are  with  the  many,  and  against  the  individual.  Then,  generally,  a 
court  does  well  in  declining  to  submit  questions  of  fact  to  a  jury^  and 
in  assuming  the  full  responsibility  of  the  decision.  In  this  case  it 
may  be  remarked  that  the  learned  judge  is  himself  a  citizen  of  Em- 
poria. So  far  as  sympathy  and  interest  may  affect  the  judgment, 
his  would  naturally  be  with  the  city.  For  eight  years  he  has  been 
the  honored  and  respected  judge  of  that  district.  Many  cases  have 
come  to  this  court  from  his  decisions,  and  we  have  had  repeated  oc- 
casion to  notice  his  fairness  and  candor.  We  desire  to  place  upon 
record  our  unqualified  approval  of  his  conduct  and  ruling  in  cases 
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like  this,  where  many  a  weaker  and  less  brave  man  would  have 
avoided  the  responsibility  which  fairly  belongs  to  a  judicial  office. 

The  next  question  to  be  considered  is  one  of  fact,  and  that 
*6G8  ^is  whether  this  well  draws  its  supply  of  water  from  the  mill- 
pond  of  plaintiff.  Of  course,  there  are  two  allegations  in  the 
petition:  one,  of  the  direct  abstraction  of  the  water  in  the  mill-pond 
by  the  pipe  placed  in  it ;  and  the  other,  of  the  indirect  abstraction  by 
the  well.  The  former,  according  to  the  testimony,  is  to  be  resorted 
to  only  in  case  of  fire;  at  least,  that  is  the  present  intention  of  the 
city  officers.  The  latter  is  denied,  and  as  a  question  of  fact  is  to  be 
determined  by  the  evidence.  The  finding  in  this  respect  was  against 
the  city,  and  that  the  well  draws  its  supply  of  water  from  the  pond 
by  percolation  through  a  bed  of  gravel  at  the  bottom;  and  upon  the 
testimony  this  finding  must  be  sustained.  We  may  have  something 
to  say  hereafter  as  to  the  character  of  the  evidence  by  which  such  a 
fact  is  sought  to  be  established.  For  the  present  it  is  enough  to  say 
that  there  was  testimony  clearly  tending  to  establish  it.  The  prox- 
imity  of  the  well  to  the  bank  of  the  pond  suggests  that  the  latter  is 
the  source  of  its  supply.  The  rapid  rise  of  water  in  it — one  foot  in 
thirty-seven  minutes — confirms  this.  At  the  bottom  of  the  well  is  a 
stratum  of  gravel,  which  appears  also  in  the  river.  In  digging  the 
well,  no  water  was  found  till  this  bed  of  gravel  was  struck,  and  then 
it  flowed  in  in  streams.  The  water,  as  admitted  by  one  of  the  de- 
fendants, rises  and  falls  with  the  rise  and  fall  of  the  water  in  the 
pond.  While  the  pumps  ordinarily  keep  the  water  in  the  well  below 
the  level  of  the  pond,  yet,  if  they  are  stopped,  it  slowly  rises  to  the 
same  level.  These  are  facts  which,  if  they  do  not  compel,  certainly 
justify,  the  finding  of  the  court.  It  is  true  that  the  water  reaches 
the  well  by  percolation  through  this  bed  of  gravel,  and  not  by  flowing 
in  a  distinct  channel.  The  effect  of  this  upon  the  legal  right  of  the 
parties  will  be  considered  hereafter.  It  may  be  conceded,  also,  that  it 
is  not  shown  that  the  pond  is  the  only  source  of  supply  to  the  well. 
Witnesses  speak  of  water  coming  into  the  well  from  a  direction  opposite 
to  that  of  the  river,  and  it  may  be  that  hidden  springs,  subterranean 

streams,  unknown  sources,  contribute  to  the  supply. 
*604  For  the  present,  and  to  determine  the  legal  rights  of  the  *par* 
ties,  we  shall  assume  that  in  case  of  fire  the  water  will  be  taken 
directly  from  the  mill-pond  by  means  of  the  pipe  running  into  it, 
and  that  generally  the  supply  of  water  in  the  pond  will  be  reduced 
by  means  of  the  indirect  abstraction  through  the  well,  and  the  subse- 
quent transmission  through  the  streets  of  Emporia  for  the  accommo- 
dation of  its  citizens.  Has  the  plaintiff  any  remedy  for  this  direct 
and  indirect  abstraction  of  water,  and  consequent  diminution  in 
amount  of  power?  The  amount  of  water  now  used  by  the  city,  and 
its  present  effect  upon  the  plaintiff's  business,  do  not  determine  the 
question  of  right  or  remedy.  The  continuance  of  the  water-works, 
as  well  as  the  growth  of  the  city,  will  increase  the  demand;  and^  if 
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the  present  abstraetion  oan  be  sastained,  there  is  no  legal  principle 
upon  which  the  future  and  larger  abstraction  can  be  restrained.  Nov, 
that  the  flow  of  water  in  the  natural  channel  of  a  surface  stream  is 
a  property  right  of  the  riparian  owner  is  unquestioned  and  familiar 
law.  ShamleflFer  v.  Mill  Co.,  18  Ran.  24.  If  an  individual  should, 
by  digging  a  new  channel  a  few  hundred  feet  above  Soden's  dam,  at- 
tempt to  divert  the  flow  of  the  stream,  beyond  doubt  he  would  be  re- 
strained. And  this  restraint  would  be  granted,  not  because  of  the 
mere  fact  of  digging  a  channel,  but  because  thereby  the  natural  fiov 
of  the  stream  was  prevented, — not  because  of  the  manner,  bat  because 
of  the  fact,  of  the  diversion.  The  restraint  would  be  granted  as  read- 
ily if  the  abstraction  was  by  pipes  and  pumps  as  if  by  channel  and& 
change  of  current.  The  principle  is  this :  That  whatever  of  benefit, 
whether  of  power  or  otherwise,  comes  from  the  flow  of  water  in  the 
channel  of  a  natural  stream,  is  a  matter  of  property,  and  belongs  to 
the  riparian  owner,  and  is  protected  in  law  just  as  fully  as  tbe  land 
which  he  owns.  It  cannot  be  taken  for  private  use  except  by  his  con- 
sent, and  for  public  use  only  upon  due  compensation. 

With  these  general  and  conceded  principles,  let  us  now  inquire  as 
to  the  validity  of  the  grounds  upon  which  the  action  of  tbe  city  i£ 
sought  to  be  justified.  The  fact  is  obvious  that,  by  means  of  tU 
*605  pipe  running  into  the  pond,  there  will  be,  in  ^case  of  fire,  & 
direct  abstraction  of  water,  and  the  fact  is  found  that  by  means 
of  the  well  there  is  an  indirect  abstraction.  The  flow  of  water  is, 
as  heretofore  stated,  thus  interfered  with,  and  the  power  diminished. 
It  is  in  evidence  that,  while  at  certain  seasons  of  the  year,  the  water 
supply  is  more  than  enoagh  for  all  of  plaintiff's  present  uses,  and 
that  during  such  seasons  the  consumption  of  water  in  the  city  would 
work  no  present  injury,  yet 'at  other  seasons  the  supply  is  insuflieient. 
and  some  or  all  of  his  mills  are  compelled  to  stop  running.  Hence, 
naturally,  any  abstraction  of  the  water  would  tend  to  increase  the  time 
during  which  his  mills  must  be  idle,  and  therefore  work  present  and 
positive  injury, — an  injury  increasing  with  the  increasing  consump- 
tion by  the  city.  Further,  if  plaintiff  is  entitled  to  this  water-power  at . 
all,  he  is  entitled  to  all  of  it,  and  may  increase  the  number  of  mills, 
or  amount  of  machinery  propelled  by  it,  until  his  uses  shall  wbol> 
exhaust  it.  So  that  matters  of  amount  really  fade  out  of  sight,  and 
the  question  is  one  of  right  and  title. 

The  city  defends  its  action  upon  three  grounds.  Firsts  as  to  the 
pipe  running  into  the  pond,  and  the  water  thus  taken  therefrom,  that 
•such  use  is  intended  in  cases  of  fire  only,  and  that  then  salus  popvdx 
^uprema  lex  controls.  As,  in  case  of  fire,  the  general  safety  justifies 
the  destruction  of  one  building,  to  prevent  the  spread  of  fire  and  the 
ruin  of  all,  so  such  emergency  will  justify  the  appropriation  of  even  the 
entire  flow  of  any  river.  We  do  not  doubt  that  emergencies  may  arise 
which  justify  the  most  extreme  measures,  and  that  in  such  emergeu- 
oies  the  individual  must  suffer  for  the  needs  and  protection  of  tbe 
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public.  But  it  is  not  every  fire  that  creates  socb  an  emergency.  An 
isolated  building  on  fire  endangers  little  or  nothing.  Yet  to  pave 
somebody's  bam,  whose  burning  endangers  no  other  building,  the  city 
proposes  to  take  from  plaintiff  some  portion  of  the  power  necessary 
for  the  running  of  his  mills.  Is  this  not  very  like  robbing  Peter  to 
pay  Paul?  May  the  city  take  one  man's  property  to  prevent  another 
man's  loss?  Doubtless  the  pubHo  owes  to  the  individual 
^606  the  duty  of  reasonable  effort  to  prevent  destruction  by  *fire, 
but  such  duty  does  not  compel  premeditated  and  uncompen* 
sated  appropriation  of  private  property.  The  public  may  justify  the 
destruction  of  one  building  by  powder,  to  save  many  buildings  from 
destruction  by  fire;  but  the  possibility  of  such  an  emergency  will  not 
authorize  the  public  to  take  possession  of  every  individual's  cellar, 
and  turn  it  into  a  powder  magazine,  so  as  to  be  ready  for  the  emer- 
gency. 

A  second  matter  of  defense  is  this:  While  the  undiminished  flow 
of  the  stream  is  conceded  to  be  the  right  of  every  riparian  owner,  yet 
this  right  has  always  been  limited  to  this  extent :  that  each  riparian 
owner  may,  without  subjecting  himself  to  liability  to  any  lower  ripa- 
rian owner,  use  of  the  water  whatever  is  needed  for  his  own  domestic 
purposes  and  the  watering  of  his  stock.  The  city  is  a  riparian  owner, 
and,  whether  it  uses  little  or  much,  it  is  simply  taking  for  domestic 
purposes.  Each  individual  citizen  of  Eu!lporia  may  buy  land  on  the 
banks  of  the  river,  and  then  take  for  domestic  uses  whatever  amount 
of  water  be  needs.  What  the  individual  separately  may  do,  the  city, 
representing  all  the  individuals,  has  done.  Does  the  manner  in  which 
the  result  was  accomplished  make  any  difference  in  the  right  ?  This 
argument  is  plausible,  but  not  sound.  A  city  cannot  be  considered 
a  riparian  owner  within  the  scope  of  the  exception  named.  The 
amount  of  water  which  an  individual  living  on  the  banks  of  a  stream 
will  use  for  domestic  purposes  is  comparatively  trifling.  Such  use 
may  be  tolerated  upon  the  principle  de  minimis  non  curat  lex.  It  is 
a  use  which  must  always  be  anticipated,  and  may  reasonably  be  con- 
sidered as  one  of  the  benefits  of  the  ownership  of  the  banks  of  a  nat- 
ural stream.  Every  one  proposing  to  utilize  the  power  of  running 
water  should  reasonably  expect  that  the  stream  is  chargeable  with 
Buch  a  slight  burden.  It  is  only  a  fair  equalization  of  rights.  But 
the  taking  of  water  for  the  supply  of  a  populous  and  growing  city 
stands  upon  an  entirely  different  basis.  No  man  can  foresee  this ; 
and,  if  it  were  tolerated,  no  one  would  dare  to  expend  money  in  util- 
izing this  power  for  fear  of  its  being  soon  taken  from  bim 
*607  without  compensation,  and  with  *total  loss  to  bis  investment. 
The  city,  as  a  corporation,  may  own  land  on  the  banks,  and 
thus  in  one  sense  be  a  riparian  owner.  But  this  does  not  make  each 
citizen  a  riparian  owner.  And  the  corporation  is  not  taking  the 
water  for  its  own  domestic  purposes;  it  is  not  an  individual;  it  has 
no  natural  wants;  it  is  not  taking  for  its  own  use,  but  to  supply  a  mul 


( 


422  KAK8AS   BBP0BI9. 

titude  of  individnals ;  it  takes  to  sell.  Again,  the  statute  under  wLich 
the  city  is  acting  (Comp.  Laws  1879,  p.  997,  §  1)  authorizes  the  taking 
of  water  "for  the  purpose  of  supplying  the  inhabitants  of  such  cities 
with  water  for  domestic  use,  the  extinguishment  of  fires,  and  for  man- 
ufacturing and  other  purposes."  It  would  be  strange  if  the  city  coold 
destroy  plaintiff's  water-power  without  compensation,  and  then  sell 
it  to  other  manufacturers,  and  thus  build  up  rival  establishments. 

This  same  question  was  before  the  supreme  court  of  Alabama,  and 
in  a  well-considered  case  the  same  conclusion  was  reached.  We 
quote  from  the  opinion  in  that  case : 

"It  is  insisted,  however,  that  the  fact  that  the  city  of  Mobile  owned  land 
on  the  creek  upon  the  point  wliere  the  mill  of  the  defendant  in  error  was  lo- 
cated, gave  to  that  corporation  the  right  to  the  use  of  the  water  in  sufficient 
quantities  to  supply  the  domestic  purposes  of  its  inhabitants.  That  a  riparian 
proprietor  has  the  right  to  consume  even  the  whole  of  tlie  water  of  a  stream, 
if  absolutely  necessary  for  the  w^ants  of  himself  and  family,  has  received  the 
sanction  of  judicial  decision.  Evans  v.  Merri weather,  3  Scam.  496;  Arnold 
V.  Foot,  12  Wend.  330.  But,  if  this  doctrine  be  correct,  it  can  have  no  ap- 
plication in  the  present  instance,  because  it  rests  upon  reasons  which  are 
wholly  inapplicable  to  corporations,  which  are  artificial  bodies,  and  can  Lave 
no  natural  wants.  There  are.  however,  other  considerations  whiih  would 
forbid  the  extension  of  this  rule  to  the  case  before  us.  The  city  of  Mobile  is 
not  located  upon  the  creek;  it  is  trom  three  to  five  miles  distant.  To  bolJ 
that  a  municipal  corporation  can,  from  the  mere  fact  of  owning  land  upou  a 
water-course,  acquire  the  right  to  divert  the  water  in  sufficient  quantities  to 
supply  the  domestic  wants  of  its  inhabitants,  residing  at  a  distance  of  from 
three  to  five  miles,  to  the  injury  of  other  proprietors,  would  be  unreasonable  in 
itself,  and  unjust  to  those  who  have  an  equal  right  to  participate  in  the 
♦608      benefits  *of  the  stream."    Stein  v.  Burden,  24  Ala.  130. 

See,  also,  Garwood  v.  New  York  Cent.  &  H.  R.  R.  Co.,  (N.  Y.  Court 
of  Appeals,)  23  Alb.  Law  J.  215. 

A  final  matter,  applicable  solely  to  the  well,  and  the  most  serious 
and  difficult  question  in  the  case,  is  that,  as  the  water  enters  only 
by  percolation  through  the  soil,  the  law  will  permit  no  inquiry  into 
the  sources  of  supply,  or  the  effect  of  such  percolation  upon  the  quan- 
tity of  water  in  any  other  tract  of  land.  It  is  doubtless  true,  as  a 
general  proposition,  that  the  law  takes  no  cognizance  of  percolating 
water.  The  impossibility  of  proving  with  reasonable  certainty  the 
sources  of  supply  is  a  strong,  if  not  the  principal,  reason  therefor. 
But,  upon  whatever  founded,  the  doctrine  may  be  considered  settled. 
Chief  Justice  Chapman,  in  delivering  the  opinion  of  the  court  in  the 
case  of  Wilson  v.  New  Bedford,  108  Mass.  265,  says: 


"The  percolating  water  belongs  to  the  owner  of  the  land  as  much  as  the 
rand  1  tself ,  or  the  rocks  and  stones  in  It.  Therefore  he  may  dig  a  weU,  and  make 
it  very  large,  and  draw  up  the  water  by  machinery  or  otherwise,  in  such 
quantities  as  to  supply  aqueducts  for  a  large  neighborhood.  He  may  thus 
take  the  water  which  would  otherwise  pass  by  natural  percolation  into  his 
neighbor's  land,  and  draw  off  the  water  which  may  come  by  natural  percola- 
tion from  his  neighbor's  land." 
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See,  also,  the  following  casoB:  Aeton  v.  Blimdell,  12  Mees.  &  W/ 
S5^;  GbaBemore  v.  Biebards,  7  H.  L.  Gae.  849;  Wheatley  v.  Baugh, 
25  Pa.  St.  528;  Ellis  v.  Duncan,  21  Barb.  280;  Oreenleaf  v.  Francis, 
18  Pick.  117;  Brown  v.  IlliaB,  27  Conn.  84;  Chase  v.  Silverstone,  62 
Me.  175;  Chatfield  v.  Wilson,  28  Vt.  49 ;  Prazier  v.  Brown,  M  Ohio 
St.  294;  Roatb  v.  Driscoll,  20  Conn.  682. 

Does  tbis  case  fumisb  an  exception  to  or  limitation  upon  this  doc- 
trine ?  It  is  also  a  general  proposition  that  a  man  may  not  do  indi- 
'  rectly  what  he  may  not  do  directly.  Dnquestionably  a  party  may  not 
run  pipes  into  plaintiff's  mill-pond,  or  dig  a  channel  to  it,  and  tbus 
divert  the  water.  May  he  accomplish  the  same  result  by  digging  a 
well  upon  the  very  banks,  and  so  near  thereto  that  the  water 
*609  oozes  out  from  the  pond  into  *tbe  well,  and  be  beyond  the 
reach  of  the  law  so  long  as  he  koeps  a  wall  of  earth  between 
the  well  and  the  pond  ?  If  this  were  recognized  as  law,  protection 
to  the  owners  of  water-power  would  rest  on  slender  foundations. 
Often  the  banks  of  a  stream  are  composed  of  very  porous  soil;  or  it 
may  be  there  is,  as  in  this  case,  a  bed  of  gravel  through  which  the 
water  runs  as  through  a  sieve.  Is  the  owner  of  the  pond,  then,  at 
the  mercy  of  any  one  who,  avoiding  the  more  direct  and  public  method 
of  pipe  or  channel,  resorts  to  the  equally  effective  means  of  adjacent 
wells?  And,  if  a  well  on  the  very  bank  would  be  restrained,  may  the 
same  result  be  accomplished  by  digging  one  a  few  feet  off?  It  would 
seem  as  though  but  one  answer  could  in  justice  be  given :  that  the 
owner  of  an  established  power  is  entitled  to  protection  against  any 
subtraction  therefrom,  whether  sought  to  be  accomplished  by  direct 
or  indirect  methods.  We  are  aware  that  the  further  the  well  is  re- 
moved from  the  bank  of  the  steam,  the  more  difSoult  and  uncertain 
the  evidence  of  the  abstraction  of  the  water;  but,  when  the  fact  of 
the  abstraction  is  proved,  it  would  seem  that -relief  must  necessarily 
follow.  It  is  a  matter  of  conmion  knowledge  that  water,  passing 
through  but  a  narrow  passage,  and  finding  at  the  end  an  outlet,  soon 
increases  by  its  flow  the  size  of  the  passage;  and  thus  that  which  at 
first  was  but  a  mere  trickle  becomes  in  time  a  sizable  stream,  and  the 
abstraction  which  at  first  was  limited  soon  increases,  until  it  may 
eventuate  in  a  general  exhaustion.  Of  course,  the  mere  proximity  of 
the  well  to  the  stream  does  not  prove  the  abstraction;  there  may  be 
other  and  subterranean  sources  of  supply ;  and  he  who  alleges  the  ab- 
straction has  the  burden  of  proof,  and,  if  he  fails  to  establish  the  fact, 
he  fails  to  show  a  right  to  relief,  and,  if  he  asks  compensation  for  the 
abstraction,  he  can  recover  only  for  the  amount  which  he  is  able  to 
prove.  Here  the  fact  is  found,  and  upon  that  finding  plaintiff  is  en- 
titled to  relief. 

Authorities,  as  was  stated  in  the  outset  of  this  opinion,  are  few; 

but  those  most  directly  in  point  sustain  the  views  we  have  ex- 

*610    pressed.     The  case  of  Dickinson  v.  Canal  Co.,  7  Exoh.  *280, 

was  decided  in  1852.    In  this  case  it  appeared  that  defend- 
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'ant  bad  dog  a  well,  oat  of  which  it  pnmped  water  to  supply  its  canal. 
The  efiFeot  of  this  was  to  intercept  water  which  theretofore  percolated 
through  the  ground  into  the  river  Bulboume,  and  also  to  abstract 
from  said  river  a  portion  of  the  water  which  had  already  entered  into 
and  become  a  part  of  the  stream.  The  plaintiffs,  the  owners  of  cer- 
tain mills,  propelled  by  the  water-power  of  said  river,  broaght  their 
action,  and  it  was  held  maintainable  on  both  grounds. 

In  1859  the  case  of  Chasemore  v.  Bichards  was  decided  in  the 
house  of  lords.  7  H.  L.  Cas.  348.  This  case  overrules  Dickinson  v. 
Grand  Junction  Canal  Go.  so  far  as  respects  the  interception  of  water 
percolating  towards  and  into  the  stream,  bat  leaves  unquestioned  the 
other  ground,  that  of  the  abstraction  of  water  from  a  natural  stream. 
The  facts  were  these :  Plaintiff  was  the  owner  of  a  mill  propelled  bv 
the  water-power  of  the  River-  Wandle.  The  defendant,  for  the  pur- 
pose of  supplying  the  town  of  Croydon  with  water,  dug  a  large  well 
on  ground  belonging  to  the  town,  and  about  a  quarter  of  a  mile  from 
the  river.  Out  of  this  from  500,000  to  600,000  gallons  were  daily 
pumped.  The  effect  of  this  was  to  intercept  under-ground  water  in 
the  vicinity  of  the  well,  which  theretofore  had  percolated  through  the 
soil  towards  and  into  the  Biver  Wandle,  and  thus  diminished  the  sup- 
ply of  water  and  amount  of  power  in  the  river.  It  was  held  that  the 
action  could  not  be  maintained.  The  opinions  announced  in  that 
case  (and  five  are  reported)  are  interesting  and  instructive.  Ail  con- 
curred in  the  judgment,  though  Lord  Wenslbtdalb  evidently  did  so 
with  reluctance.  All  rest  upon  the  general  thought  that  there  is  so 
much  uncertainty  as  to  the  direction  and  flow  of  under-gronnd  water 
which  has  not  assumed  the  form  of  a  distinct,  definite  subterranean 
stream  that  to  attempt  to  apply  the  settled  law  as  to  surface  streams 
would  cause  great  confusion,  and  tend  to  prevent  drainage  and  im- 
provement of  lands.  There  is  in  some  of  the  opinions  a  distinct 
concession  that  no  natural,  definite  stream,  surface  or  subterranean, 
can  be  interfered  with.  The  chancellor,  Lord  Chbubbford, 
♦611     *say8 : 

*'l  agree  with  the  observation  of  Lord  Chief,  Baron  PoiiLOCK,  in 
Dickinson  v.  Grand  Junction  Canal  Co.,  *  that  if  the  course  of  a  subterranean 
stream  were  well  known,  as  is  the  case  with  many  which  sink  under-ground, 
pursue  for  a  short  space  a  subterraneoas  course,  and  then  emerge  again*  it 
never  could  be  contended  that  the  owner  of  the  soil  under  which  the  stream 
flowed  could  not  maintain  an  action  for  the  diversion  of  it,  if  it  took  place 
under  such  circumstances  as  would  have  enabled  him  to  recover  had  the  stream 
been  wholly  above  ground.'" 

And  certainly  nowhere  in  the  case  is  any  attempt  made  to  deny 
protection  to  any  established  and  definite  natural  stream  against  the 
abstraction,  direct  or  indirect,  of  its  waters. 

In  the  subsequent  case  of  Grand  Junction  Canal  Go.  v.  Shugar,  re- 
ported in  L.  B.  6  Ch.  487,  it  appeared  that  a  local  board  of  health 
had  by  its  drains  drawn  off  a  subterranean  springs  and  also  water 
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from  a  rtmning  stream.     In  Busiaiiiiofi;  an  injonetion,  Lord  Hath- 

ERLY  said : 

"I  do  not  think  Ohasemore  r.  Richards  has  decided  more  than  this:  that 
you  have  a  right  to  all  the  water  whic^  70a  can  draw  from  the  different  sources 
which  may  percolate  andex^ground.  Bat  that  has  no  bearing  at  all  on  what 
you  may  do  with  regard  to  water  which  is  in  a  defined  channel,  and  which 
yon  are  not  to  touch.  If  you  cannot  get  at  the  under-ground  water  without 
touching  the  water  in  a  defined  surface  channel,  I  think  you  cannot  ^et  at  it 
at  idl.  You  are  nOt,  by  your  operations,  or  by  any  act  of  yours,  .to  diminish 
the  water  which  runs  in  the  defined  channel,  because  that  is  not  only  for 
yourself,  but  for  your  neighbors  also,  who  can  have  a  clear  right  to  use  it, 
and  have  it  come  to  them  unimpaired  in  quality  and  undiminished  in  quan- 
tity." 

The  three  oases  of  Bailey  v.  Wobum,  126  Mass.  416,  ^tna  Mills 
V.  Waltham,  Id.  422,  and  iBtna  Mills  v.  Brookline,  127  Mass.  69,  are 
instructive.  In  each  of  these  cases  the  town  had  constructed  a  water 
gallery  near  the  banks  of  the  river.  In  the  first  case  it  appeared  that 
connection  between  the  gallery  and  the  river  was  made  by  pipes  and 
conduits;  in  the  second,  the  water  passed  into  the  gallery 
*612  'through  an  artificial  embankment;  while  in  the  third,  it 
simply  passed  in  by  percolation  through  the  natural  soil.  In 
each  case  this  was  adjudged  a  taking  of  the  water  of  the  river  for 
which  damages  could  be  recovered  under  the  statute.  In  the  last 
case  the  court  notices  the  distinction  between  appropriating  by  well 
or  otherwise  that  whieh  is  merely  under-ground  and  percolating 
water,  and  diverting  from  a  natural  stream  by  means  of  an  adjacent 
well,  and  clearly  intimates  that  the  last  cannot  be  permitted. 

In  the  case  of  Village  of  Delhi  v.  Youmans,  45  N.  T.  862,  the  de« 
fendant  dug  a  well  on  his  own  land,  whereby  water  was  drawn  away 
from  plaintiff's  land.     Psoehah,  J.,  for  the  court,  says: 

**If  the  action  of  the  defendant  took  the  water  away  from  the  springs  after 
it  bad  reached  there,  after  It  bad  become  part  of  an  open  running  stream, 
then  this  action  would  lie." 

In  Pizley  v.  Clark,  85  N.  Y.  620,  a  different  question  was  presented, 
but  one  which  shows  that  the  percolation  of  water  may  be  the  subject 
of  judicial  inquiry,  notwithstanding  the  difficulties  in  the  matter  of 
proof.  In  that  case  the  defendant  built  a  dam  across  a  stream,  which 
raised  the  water  so  that  it  percolated  through  the  natural  bank,  sat- 
urated an  adjacent  field,  and  it  was  held  that  he  was  liable  for  the 
damages.  See,  also,  Bawstron  v.  Taylor,  88  Eng.  Law  &  Eq.  428; 
Broadbent  v.  Bamsbotham,  34  Eng.  Law  &  Eq.  558;  God.  Easem. 
248;  Washb.  Easem.  449;  Dexter  v.  Providence  Aqueduct  Co.,  1 
Story,  887;  Cole  Silver  Mining  Co.  v.  Virginia  &  Gold  Hill  Water 
Co.,  1  Sawy.  470;  Baesett  v.  Salisbury  Manuf'g  Co.,  48  N.  H,  569; 
Wheatley  v.  Baugh,  25  Pa.  St.  528;  Whetstone  v.  Bowser,  29  Pa.  St. 
59. 

Our  conclusion  then  is  that  the  judgment  of  the  district  court  was 
<;orrect,  and  most  be  sustained.    Before  the  city  can  destroy  or  di- 
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minish  the  water-power  of  Mr.  Soden,  it  mast  make  compensation. 
We  think  the  statute  under  which  the  city  was  proceeding  hroad 
enough  to  include  the  condemnation  of  water ;  so  that,  if  the 
*618     parties  cannot  agree,  ^proceedings  may  be  had  for  a  condem* 
nation,  and  in  such  proceedings  plaintiff  can  recover  compen- 
sation for  such  injuries  as  he  is  able  to  prove. 
The  judgment  will  be  affirmed. 
(AH  the  justices  concurring.) 
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8.  P.  OoRKBLL  and  another  v.  Sv.  Louis,  K.  ft  A.  B.  Go. 

January  Term,  1881. 

Evidence :  Parol  to  Vary  Written  Contract.  Where  C.  executed  a  writ- 
ten contract  to  a  railway  company,  whereby  he  relinquished  to  the  com- 
pany a  right  of  way  of  100  feet  in  width  over  his  land,  upon  the  consid- 
eration that  the  company  would  commence  and  complete  its  road  in  one 
year  from  the  date  of  the  contract,  and  in  an  action  thereafter  brought  by 
C.  against  the  company  for  damages  sustained  by  reason  of  the  construc- 
tion of  the  road  over  such  right  of  way,  a  contempomneous  parol  agreement 
was  offered  by  C.  that  the  company  furtlier  agreed,  as  consideration  for 
such  right  of  way,  to  give  him  an  annual  pass  for  life  over  its  road,  and 
make  him  a  deduction  of  $10  on  each  car  shipped  by  him  thereon,  and  on 
failure  to  comply  with  these  conditions  to  permit  him  to  retain  his  claim 
for  damages,  Tield,  the  evidence  was  inadmissible,  as  it  would  have  en- 
larged the  written  contract,  and  varied  materially  its  terms.^ 

Error  from  Anderson  district  court. 

At  the  September  term,  1880,  of  the  district  court,  the  railway 
company,  as  defendant,  recovered  a  judgment  for  costs  against  the 
plaintiffs  S.  P.  Cornell  and  E.  J.  Cornell,  who  bring  the  case  here. 

>  All  that  was  decided,  or  intended  to  be  decided,  in  the  above  case  was  that  parol 
testimony  is  inadmissible  to  contradict  the  terms  of  a  written  agreement,  and  that  xhe 
testimony  of  a  conversation  between  the  parties  at  the  time  of  the  execntion  of  a  cod- 
tract,  varying,  enlarging,  or  changing  its  terms^  is  inadmissible.  Wickham  v.  Grant, 
28  Kan,  523.  Oral  evidence  is  not  competent,  m  the  absence  of  fraad  or  mistake,  to 
show  that  the  parties  to  a  written  contract  stipulated,  before  the  execution  of  the  writ- 
ing, for  somethiDK  contrary  to  what  is  there  expressed,  or  to  what  is  legally  implied. 
Hopkins  v.  St.  Louis  <&  S.  F.  £.  Co.,  29  Kan.  644.  See,  also,  Morrall  T.  Waterson,  7  Kan. 
128,  and  note;  Babcock  v.  De  Ford,  14  Kan. 318,  and  note. 

Parol  evidence  is  admissible  as  a  distinct  and  collateral  agreement,  and  not  part  of 
the  contract  embodied  in  the  writing,  Parcell  t.  Grosser,  (Pa.)  1  Atl.  Rep.  909;  bat  audi 
evidence  must  relate  to  some  matter  distinct  f^om  that  contained  in  the  writing,  Thomp- 
son V.  Libbey,  (Minn.)  26  N.  W.  Rep.  1.  Where  only  part  of  the  contract  is  reduced  to 
writing,  parol  evidence  is  admissible  to  prove  the  portion  which  Uie  partieB  have  per- 
mitted to  rest  in  |)arol,  Hubbard  v.  Marshall,  (Wis.)  6  N.  W.  Rep.  497;  but  it  must  ap- 
pear from  the  writing  itself  that  it  does  not  contain  the  entire  agreement^  Hei  t.  Heller, 
(Wis.)  10  N.  W.  Rep.  620;  Dixon  y.  Blondin,  (Yt.)  6  Atl,  Rap.  514.  In  an  action  on  an 
oral  agreement  for  the  conveyance  of  certain  real  estate,  ana  for  a  lease  of  a  hall  by  tb« 
defendant  to  the  plaintiff,  the  defendant  agreeing  to  put  into  the  hall  a  hard  pine  floor, 
where  the  statute  of  frauds  is  not  pleaded,  and  it  appears  that  the  deeds  and  lease  have 
been  executed,  and  that  the  lease  contains  no  allusion  to  the  agreement  as  to  the  floor, 
parol  evidence  fa  admiasible  to  show  it.    Graffam  y.  Pierce^  (Mass.)  9  N.  E.  Bep.  SV^ 
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H.  L.  Poplin  and  J.  O.  Johnson^  for  plaintiffs  in  error. 
W.  A,  Johnson,  for  defendant  in  error. 

HoBTON,  0.  J.  This  was  an  action  by  plaintiffs  to  recover  of  de- 
*614     fendant  damages  alleged  to  have  been  sustained  by  plain*tiffs 

by  reason  of  the  constraction  of  defendant's  railroad  over  plain- 
tiffs' land.     The  defendant  pleaded  the  following  written  contract : 

"beunquishment  of  right  of  way. 

"Permission  is  hereby  given  the  St.  Louis,  Kansas  &  Arizona  Railway 
(3ompany  to  enter  upon  and  construct  its  railway  over,  upon,  and  across  the 
following:  South  half  of  section  30.  and  the  north-^iist  quarter  of  section  86> 
township  21,  and  ranges  17  and  18,  Anderson  county;  the  right  of  way  granted 
being  a  strip  of  landon^  hundred  feet  in  width,  of  an  equal  and  uniform  width 
of  fifty  feet  on  eacli  side  of  the  center  line  of  said  railway.  And  it  is  further 
agreed  that  whenever  called  upon,  after  the  first  day  of  June,  1880,  and  the 
location  or  completion  of  said  railway,  the  undersigned  will  execute  and  de- 
liver a  good  and  sufficient  deed  of  the  property  above  mentioned  to  the  St. 
Louis,  Kansas  &  Arizona  Railway  Company,  or  its  successor  and  assigns, 
provided  the  construction  of  said  railway  shall  be  commenced  and  completed 
in  one  year  from  date.  And,  besides  the  above,  I  agree  to  give  all  lands  re- 
quired by  the  company  for  depots,  switches,  and  stock-yards,  on  the  north- 
east quarter,  at  section  36.  And  the  railway  company  agrees  to  locate  the  de« 
pot  and  stock-yards  at  this  point,  and  to  have  a  town-site  laid  off  and  surveyed 
free  of  cost  to  Cornell. 

[Signed]  "S.  P.  Cornell. 

"P.  M.  Shaw.  R.  W.  Oom'r  of  St.  L.,  K.  &  A.  Rly." 

Plaintiffs,  in  reply,  alleged  that,  before  this  agreement  had  been 
signed,  the  defendant  agreed  to  give  to  S.  P.  Cornell,  one  of  the  plain- 
tiffs, as  the  consideration  for  said  agreement,  an  annual  pass  over  its 
railway  to  and  from  St.  Louis,  for  each  year  during  the  life  of  S.  P. 
Cornell,  without  charge  to  him,  and  also  to  give  him  a  deduction  of 
ten  dollars  from  the  regular  rates  for  each  car  of  freight  that  he  should 
ship  from  the  town  of  Cornell  to  St.  Louis,  and  that,  if  defendant 
failed  to  perform  any  part  of  the  agreement,  the  plaintiff  S.  P.  Cor- 
nell was  to  retain  his  claim  for  damages  for  the  right  of  way ;  that 
S.  P.  Cornell  signed  and  executed  the  agreement  under  these  condi- 
tions and  considerations.  On  the  trial,  plaintiffs  offered  to  prove 
such  contemporaneous  parol  agreement,  and  the  failure  of  the 
*615  defendant  to  comply  therewith.  *Defendant  objected  to  such 
evidence  as  inadmissible.  The  court  sustained  the  objection. 
Of  this  ruling  plaintiffs  now  complain. 

It  is  undisputed  law  that  parol  testimony  is  inadmissible  to  contra- 
dict the  terms  of  a  written  agreement.  The  agreement  expresses  on 
its  face  a  sufficient  consideration,  and  we  perceive  no  reason  for  such 
contract  to  be  explained  by  extrinsic  evidence.  It  is  the  best  possi- 
ble evidence  of  the  intent  and  meaning  of  the  parties  thereto.  Fur- 
thermore, it  must  be  presumed  that  the  whole  engagement  of  the  {Par- 
ties, and  the  manner  and  extent  of  their  contract,  were  reduced  to 
writing.    To  have  permitted  the  evidence  to  go  to  the  jury  would  have 
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substantially  sabstituted  the  alleged  parol  agreement  for  the  written 
contract  of  the  parties.  No  oral  testimony  of  a  oonyersation  between 
the  parties  at  the  time  of  its  execution,  varying,  enlarging,  or  chang* 
ing  its  terms,  was  admissible.  We  therefore  think  that  the  court 
committed  no  error  in  itis  ruling.  Fackler  v.  Ford,  McCahon,  *21 ; 
1  Kan.  (Dassler's  Ed.)  463;  Drake  v.  Dodsworth,  4  Kan.  *  159.  In 
the  cases  cited  by  counsel  of  plaintiffs  in  error,  parol  testimony  was 
received  for  the  purpose  of  determining  what  construction  should  ob- 
tain of  the  written  agreements,  or  to  explain  the  situation  and  rela- 
tion of  the  parties,  and  the  circumstances  surrounding  the  transae- 
tions.  Here  the  eontjract  is  stated  sufficiently  intelligibly  to  render 
any  such  testimony  unnecessary. 

The  judgment  of  the  district  court  will  be  affirmed, 

(All  the  justices  concurring.) 


*616        ^BoARD  OF  Gov'rs  of  Chase  Go.  v.  E.  F.  Allbh. 

January  Term,  1881. 

Boada  and  Highways :  Damages :  Notioa  A  non-resident  owner  of  lands 
not  having  a  resident  agent  in  the  county,  and  having  no  actual  notice  of 
the  view  of  the  road  located  and  laid  out  over  his  premises,  may  maintain 
an  action  for  the  damages  sustained  by  him  for  the  location  and  opening 
of  the  road;  and  the  cause  of  action  is  not  barred  by  the  limitation  con- 
tained in  the  proviso  of  section  5»  c.  108,  Laws  1874.^ 

Error  from  Chase  district  court. 

Action  brought  by  Allen  against  the  board  of  commissioners  to  re- 
cover damages  in  the  sum  of  $240.  Trial  at  the  May  term«  1880,  of 
the  district  court,  and  judgment  for  the  plaintiff  for  $200  and  costs. 

W.  S.  Rornigh,  Go.  Atty.,  for  plaintiff  in  error. 

S*  N*  Wood  and  FT.  C7.  Campbell,  for  defendant  in  error. 

HoRTON,  C.  J.  This  was  an  action  brought  by  defendant  in  error 
(plaintiff  below)  against  the  board  of  commissioners  of  Chase  county 
to  recover  damages  alleged  to  have  been  sustained  by  him  by  reason 
of  the  location  and  opening  of  a  public  road  through  his  land.  Tbe 
road  was  located  on  the  tenth  day  of  April,  1877,  and  immediately 
opened  for  public  travel.  On  the  seventh  day  of  April,  1879,  plain- 
tiff presented  his  claim  for  damages  to  the  board  of  county  commis* 
sioners.  The  board  refused  to  allow  the  claim.  On  the  eighth  day 
of  April,  1879,  this  action  was  begun.  To  the  petition  the  board  filed 
its  demurrer,  which  was  overruled,  and  thereafter  its  answer  was  filed. 

1  Waiver  of  want  of  notice.    Woodson  Co.  v.  Heed,  88  Kan.  34,  6  Pac  Bep.  45S.   Se^ 
also,  notes  to  Leavenworth  Co.  y.  Epsen,  12  Kan.  *581 ;  Willis  v.  Sproole^  13  Kan.  *3S>!* 
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On  the  trial  the  board  asked  the  eonrfc  to  instruct  the  jary  that,  "to 
entitle  the  plaintiff  to  recover,  he  mast  present  his  claim  to 

*617  the  board  of  commissioners  within  *one  year  from  the  loca- 
tion of  said  road,  where  no  personal  service  of  notice  had  been 

served."     The  court  refused  the  instruction,  and  of  this  complaint 

is  now  made.    It  is  urged  that  the  following  proviso  of  section  6,  e. 

108,  Laws  1874,  is  controlling: 

"  In  case  any  person  has  not  received  the  notice  of  the  view  of  said  road,  as 
provided  for  in  section  4,  he  may  at  any  time  within  twelve  months  after  the 
location  of  said  road  file  an  application  for  damages  with  the  county  commis- 
sioners, who  shall  determine  the  amount  of  damages  sustained  by  such  claim- 
ant; and  all  applications  for  damages  shaU  be  forever  barred  unless  they  are 
presented  as  provided  for  in  this  act. " 

This  limitation  clause  has  reference  to  the  parties  mentioned  in  sec- 
tion 4,  and  is  only  applicable  to  the  owners  of  lands  who  reside  in 
the  county,  or  have  agents  residing  therein,  at  the  time  of  the  survey 
and  location  of  thd  road.  Therefore  it  does  no  debar  a  non-resident 
owner  not  having  a  resident  agent  in  the  county,  and  having  no  act- 
ual notice  of  the  location  and  survey  of  a  road  over  his  lands.  Such 
a  person  is  not  required  by  law  to  present  a  written  claim  to  the  view- 
ers, or  waive  his  right  to  damages.  Under  no  other  construction 
would  a  non-resident  land-owner,  having  no  agent  residing  in  the 
state,  have  opportunity  of  asserting  a  claim  for  damages;  and  cer-. 
tainly  his  land  ought  not  to  be  taken  without  notice  and  without  com- 
pensation for  public  use;  yet  such  would  be  the  effect  in  many  casea 
if  he  were  required  to  file  his  application  within  twelve  months  after 
the  location  of  the  road,  for  it  might  often  happen  that  he  would  not 
have  knowledge  of  such  location  until  the  expiration  of  more  thau: 
twelve  months. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


*618       ^Sauubl  a.  Btbphbns  and  others  v.  Oeorob  W.  Ballou. 

January  Term,  1881. 

Ooonpylng  Claimants:  Improvements.  Where  A.-  brought  an  action  in 
the  district  court  against  B.,  the  patentee  of  certain  lands,  to  enforce  a 
parol  contract  concerning  the  purchase  and  conveyance  of  said  land,  made 
in  violation  of  the  spirit  of  the  laws  of  the  United  States,  and  in  fraud 
thereof,  and  in  the  court  obtained  a  judgment  compelling  the  execution 
of  a  deed  of  conveyance  of  the  land  to  himself,  and  the  sheriff  complies 
with  the  order  of  the  court,  and  executes  a  deed  reciting  therein  the  judg- 
ment, and  A.  enters  upon  and  takes  possession  of  the  land  thereunder, 
and  makes  lasting  and  valuable  improvements  thereon,  before  proceedings 
are  commenced  in  the  supreme  court  to  reverse  the  judgment,  Jield,  that 
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although  the  Jadgment  is  afterwards  reversed  bj  the  supreme  cooit,  and 
A.  is  finally  defeated  in  his  action,  he  is  entitled»  under  the  provisions  of 
the  occupying  claimant  law,  to  recover  for  the  improvements  made  on 
the  land.i 

Error  from  Cowley  district  court. 

Ejectment,  brought  by  Samuel  A.  Stephens  and  J.  Jay  Buck  and  L. 
B.  Kellogg,  partners  as  Buck  &  Kellogg,  to  recover  the  north  half  of 
the  north-west  fractional  quarter  of  section  five,  in  township  thirty- 
two  south,  of  range  seven  east,  situate  in  Cowley  county.  Trial  at 
the  May  term,  1880,  of  the  district  court,  and  judgment  that  the  plain- 
tiffs are  entitled  to  the  possession  of  the  land  aforesaid,  subject,  how- 
ever, to  the  rights  of  the  defendant  as  an  occupying  claimant.  The 
plaintiffs  bring  the  case  to  this  court. 

c7.  Jay  Buck  and  L.  B.  db  J.  M,  Kellogg^  for  plaintiffs  in  error 

Soward  <6  Asp,  for  defendant  in  error. 

HoRTON,  G.  J.  This  was  an  action  in  the  nature  of  ejectment, 
brought  by  plaintiffs  against  defendant  in  the  district  court  of  Cowley 

county.  The  only  question  presented  for  our  determination 
*619     is  whether  the  defendant  in  error  was  entitled  *to  the  benefit 

of  the  occupying  claimant  law.  The  facts  are  these :  Under 
section  12  of  the  act  of  congress  of  July  15,  1870,  certain  lands  on 
the  Osage  diminished  reserve  could  be  sold  by  the  United  States  to 
actual  settlers,  and  to  actual  settlers  only.  Defendant,  who  was  not 
an  actual  settler,  procured  James  A.  Brake  \o  enter  upon  the  land  in 
controversy,  and  purchase  the  same  from  the  United  States  in  his 
own  name  as  an  actual  settler ;  the  defendant  furnishing  the  purchase 
money  and  all  other  necessary  means  therefor.  All  this  was  done 
under  a  parol  agreement  between  the  parties  that,  as  soon  as  the  pur- 
chase was  complete.  Brake  should  convey  the  land  to  defendant,  and 
the  defendant,  in  consideration  therefor,  should  convey  a  portion 
thereof  back  to  Brake.  After  Brake  purchased  the  land,  the  defend- 
ant offered  to  fulfil  his  part  of  the  contract,  but  Brake  refused  to  con- 
vey to  the  defendant  any  portion.  On  May  1,  1872,  a  patent  issaed 
from  the  United  States  to  Brake  for  the  land;  on  May  29,  1873,  the 
defendant  commenced  an  action  against  Brake  in  the  district  court 
of  Cowley  county  to  procure  title  thereto;  at  the  July  term,  1873,  of 
the  court,  the  demurrer  of  Brake  to  the  petition  of  defendant  was  sas- 
tained,  upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  defendant  was  allowed  twenty  days 
from  the  close  of  the  term  to  amend  his  petition.  The  petition,  bow- 
ever,  was  not  amended.  At  the  next  term,  and  on  October  29, 187^, 
defendant  moved  the  court  to  open  up  the  decision,  and  set  aside  the 
judgment  sustaining  the  demurrer,  which  was  granted,  and  upon  a 
new  hearing  the  demurrer  was  overruled.     At  the  September  term, 

^  Bee  North  v.  Moore,  8  Kan.  103,  and  note. 
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1874|  trial  was  bad  in  the  action,  and  judgment  rendered  in  favor  of 
the  defendant,  and  the  sheriff  of  Cowley  county  was  directed  to  make 
a  deed  for  the  land  to  defendant.  The  sheriff  duly  complied  with  the 
judgment  of  the  court,  and  on  October  8,  1874,  executed  a  deed 
to  the  land  in  dispute,  reciting  the  judgment,  which  deed  was  re- 
corded October  13,  1874«  Pursuant  to  the  judgment  and  the 
*620  ^sheriff's  deed,  the  defendant  entered  upon  and  took  posses- 
sion of  the  land  so  conveyed  to  him,  and  has  resided  thereon 
ever  since,  and  made  lasting  and  valuable  improvements.  On  June 
12,  1876,  Brake  filed  a  petition  in  error  in  this  court  to  review  and 
reverse  such  judgment.  Thereafter  such  proceedings  were  had  therein 
that  at  the  July  term  of  this  court  for  1877  the  judgment  was  re- 
versed. Brake  v.  Ballou,  19  Kan.  897.  At  the  May  term,  1878,  of 
the  district  court,  a  judgment  was  rendered  in  favor  of  Brake  against 
defendant,  in  pursuance  of  the  mandate  of  this  court.  During  the 
pendency  of  the  action  of  defendant  against  Brake,  and  on  October 
21,  1873,  Brake  sold  and  conveyed  to  Samuel  A.  Stephens,  one  of 
the  plaintiffs,  the  land,  and  on  January  2,  1878,  said  Stephens  duly 
conveyed  to  J.  Jay  Buck  and  L.  B.  Kellogg,  partners  as  Buck  &  Kel- 
logg, plaintiffs,  an  equal  undivided  one-half  thereof. 

Upon  these  facts  we  do  not  think  the  district  court  erred  in  decid- 
ing that  the  defendant  was  entitled  to  the  benefit  of  the  occupying 
claimant  law.  Section  1,  c.  102,  Laws  1873,  provides  for  several 
classes  of  cases.  The  first  class  is  where  the  occupant  is  in  quiet  pos- 
session of  any  lands  or  tenements  for  which  such  person  can  show  a 
plain  and  connected  title,  in  law  or  equity,  derived  from  the  records 
of  some  public  office.  This  has  been  held  to  embrace  patents,  gov- 
ernors' deeds,  certificates  of  entry  of  the  public  lands,  military  sur- 
veys, and  the  like.  Beardsley  v.  Chapman,  1  Ohio  St.  119.  A  sec- 
ond class  is  where  the  occupant,  being  in  quiet  possession,  holds  by 
deed,  devise,  descent,  contract,  bond,  or  agreement  from  or  under  a 
person  of  the  first  class.  Now,  the  conveyance  executed  on  October 
8,  1874,  by  the  sheriff  of  Cowley  county,  had  the  same  effect  until 
annulled  or  until  proceedings  had  been  commenced  for  that  purpose 
as  if  executed  by  Brake,  against  whom  the  judgment  was  rendered. 
Code,  §  400.  Therefore  the  defendant,  under  such  conveyance,  was 
within  the  second  class,  as  he  derived  his  titte  by  deed  from  an 
*621  occupant  in  quiet  possession,  having  a  plain  and  connected  *title 
in  law  derived  from  the  records  of  a  public  office.  At  the  time 
of  making  the  improvements,  the  defendant  was  acting  upon  a  judg- 
ment and  decree  of  a  court  of  competent  jurisdiction,  and  no  at- 
tempt was  made  to  challenge  such  judgment  until  June  12,  1876. 
when  the  proceedings  in  error  were  commenced  in  this  court.  We 
held  in  Hubbard  v.  Ogden,  22  Kan.  "^671,  that  it  would  not  be  in  con- 
sonance with  either  justice  or  equity  to  allow  a  party  who  had  pro- 
cured an  erroneous  judgment,  and  had  obtained  the  property  there- 
under^  to  retain  the  fruits  of  the  judgment  after  it  had  been  reversed 
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by  this  court;  but  when  a  party  has  in  good  faith  taken  posseBsion 
of  land  upon  an  erroneoas  judgment  under  the  oircnmstances  of  this 
case,  and  made  lasting  improvements  thereon,  saoh  possession  oaght 
to  be  a  snfiSoient  justification  for  his  recovery  as  an  occupying  claim- 
ant, because  such  improvements  add  to  the  value  of  the  real  estate. 
He  loses,  in  fact,  the  fruits  of  his  judgment;  but  upon  the  statute, 
founded  in  equity,  obtains  the  value  of  the  improvements. 

The  plaintiffs  contend  that  as  defendant  had  not  amended  his  pe- 
tition prior  to  the  sale  of  the  land  from  Brake  to  Stephens,  and  as  hia 
original  petition  had  been  adjudged  fatally  defective,  the  plaintiff 
Stephens,  and  the  other  plaintiffs  as  his  grantees,  had  no  connectioD 
with  the  action  pending  by  defendant  against  Brake.  This  is  not  cor- 
rect. Stephens  and  his  co-plaintiffs  were  bound  to  take  notice  of  the 
action  pending  against  Brake,  their  grantor,  concerning  this  prop- 
erty, and  also  of  the  power  of  the  court  to  permit  the  pleadings  to  be 
changed  or  amended,  and  the  power  of  the  court  to  change  or  set 
aside  its  own  orders.  In  other  words,  Stephens  stepped  into  the 
shoes  of  Brake,  and  neither  he  nor  his  co-defendants  have  any  rights 
to  the  land  in  controversy  superior  to  those  which  Brake  would  have 
had  if  he  were  plaintiff.  The  fact  that  the  defendant  was  ultimately 
defeated  in  his  action  against  Brake  is  no  conclusive  argument  against 
his  enjoying  the  benefits  of  the  occupying  claimant  law.  If  he  had 
been  successful  in  the  suit  commenced  by  him,  he  would  pos- 
*622  sess  a  good  title  to  the  land;  but,  ^having  been  nnsuccessfol, 
he  is  permitted  only  to  obtain  the  value  of  his  improvements. 
He  loses  the  land. 

The  order  and  the  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


Ifsw  Enoland  MoRTOAea  Sboubitt  Co.  v.  Thomas  Buvtr  and  others. 

January  Term,  1881. 

-Judicial  Sales:  Foreolosnre:  Oonflrmation.  Where  the  decree  tn  anso 
tion  of  foredosure  of  a  real-estate  mortgage  bars  all  of  the  defendant's 
interests  after  the  sale,  and  a  motion  is  made  under  section  458,  Code, 
to  confirm  the  sale  made  under  the  decree,  and  it  appears  from  examioa- 
tion  of  the  sale  that  the  proceedings  of  the  officer  in  aU  respects  have  been  in 
vconformity  with  the  judgment  and  the  provisions  of  the  statute,  and  do 
-showing  of  any  extrinsic  circumstances  of  equity  is  presented  to  tbe 
court,  ttie  judgment  debtor  has  no  right  to  redeem,  and  the  motion  tooon- 
firm  the  sale  should  be  allowed.^ 

IBrror  from  Labette  district  court. 

^Bee  note  at  end  of  case. 
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Action  brought  by  the  New  England  Mortgage  Security  Company 
against  Smith  and  three  others  upon  a  note  and  mortgage.  Judg- 
ment for  the  plaintiff  at  the  November  term,  1879,  of  the  district 
oourt.  At  the  November  term,  1880,  ^>he  court  made  an  order  setting 
aside  a  sale  made  by  the  sheriff,  and  permitting  the  defendants,  upon 
certain  conditions,  to  redeem. 

F.  A.  BetHs,  for  plaintiff  in  error. 

N.  M.  Purvinnce,  for  defendants  in  error. 

*628     *HoBTON,  C.  J.     This  is  a  proceeding  to  review  an  order  of 

the  district  court  for  Labette  county,  setting  aside  a  sale  made 
by  the  sheriff  of  that  county,  and  permitting  defendants  to  redeem 
npon  payment  of  the  amount  of  the  judgment,  interest,  and  costs. 
The  facts  disclosed  by  the  record  are  that  on  November  21,  1879, 
judgment  was  entered  in  the  court  below  against  the  defendant  Thomas 
Smith,  and  in  favor  of  the  plaintiff,  for  the  sum  of  $769.31,  with  in- 
terest at  the  rate  of  ten  per  cent,  per  annum,  and  costs  taxed  at  $24. 
It  was  further  decreed  that  the  mortgage  described  in  the  petition  be 
foreclosed,  and  in  default  of  payment  an  order  issue  for  the. sale  of 
the  property  embraced  in  the  mortgage,  without  appraisement.  The 
decree  also  contained  i;be  provision  that,  from  and  after  the  sale,  the 
defendants  and  all  persons  claiming  by,  through,  or  under  them,  or 
either  of  them,  should  be  forever  barred  and  foreclosed  of  all  right, 
title,  or  interest  in  and  to  the  premises  sold,  or  any  part  thereof. 
An  order  of  sale  was  issued  May  24,  1880.  The  sale  of  the  real  es- 
tate was  made  thereunder  on  June  30,  1880,  to  the  plaintiff,  for  the 
sum  of  $820.  The  order  of  sale  was  filed  July  9,  1880,  with  the 
sheriff's  return  thereon.  On  November  8,  1880,  defendants  filed  a 
motion  to  set  aside  the  sale,  alleging  various  irregularities,  and  offer- 
ing to  redeem  from  such  sale.  On  November  12,  1880,  plaintiff  filed 
a  motion  to  confirm  the  sale,  and  attached  thereto  an  affidavit  to  the 
effect  that  the  plaintiff,  after  the  purchase  at  the  sheriff's  sale^  en- 
tered into  a  written  contract  with  one  B.  W.  Simpson  to  sell  him  the 
land  so  purchased  by  plaintiff,  and  then  received  a  part  payment 
therefor.  The  motions  were  beard  together  on  November  18,  1880. 
The  court  overruled  the  motion  to  confirm  the  sale,  and  ordered  the 
sale  set  aside,  upon  payment  to  the  clerk  of  the  court,  for  the  benefit 
of  the  plaintiff,  of  the  full  amount  of  plaintiff's  judgment,  interest, 

and  costs. 
"^624     An  examination  of  the  proceedings  shows  that  the  sale  was  *had 

in  all  respects  in  conformity  with  the  order  of  the  court  and 
the  provision  of  the  statutes;  and,  as  no  showing  of  extrinsic  cir- 
cumstances of  equity  was  presented  to  the  court,  therefore  the  real 
question  for  our  determination  is,  did  the  court  have  the  discretion 
to  permit  the  defendants  to  redeem  ?  Under  the  circumstances  of  the 
case,  we  think  it  did  not.  Under  the  old  practice  in  chancery,  a  sale 
was  not  completed  until  confirmed  by  the  court,  and  the  purchaser 
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was  not  considered  as  entitled  to  the  benefit  of  his  contract  till  the 
master's  report  of  the  purchaser's  bidding  was  absolutely  confirmed. 
Our  practice  is  otherwise.  The  proceedings  after  judgment  are  reg- 
ulated by  the  statute.  The  confirmation  is  founded  upon  the  statute, 
and  the  whole  duty  of  the  court  on  motion  therefor,  save  in  excep- 
tional cases,  (Dewey  v.  Linscott,  20  Kan.  684,)  is  to  ascertain  whether 
the  proceedings  of  the  officer  have  been  in  conformity  with  the  judg- 
ment and  statute.  If  such  proceedings  are  in  all  respects  regular 
and  no  extrinsic  circumstances  are  presented,  it  is  the  duty  of  the 
court  to  confirm  the  sale.  The  court  has  no  right,  at  its  mere  discre- 
tion, to  release  the  purchaser,  or  permit  a  tender  after  sale.  Code, 
§  458;  Koehler  v.  Ball,  2  Kan.  *160;  Cballiss  v.  Wise,  Id.  *193; 
White  Crow  v.  White  Wing,  8  Kan.  *276;  Moore  v.  Pye,  10  Kan. 
*246. 

As  the  district  court  set  aside  the  sheriff's  sale  and  permitted  a  re- 
demption against  the  objection  of  the  plaintiff,  without  any  sufficient 
reason  therefor,  the  order  and  judgment  will  be  reversed,  and  the  case 
remanded,  with  direction  to  the  court  below  to  overrule  the  motion 
to  set  aside  and  redeem,  and  thereafter  to  confirm  the  sheriff's  sale. 

(All  the  justices  concurring.) 

NOTE. 

A  sale  of  real  estate,  under  an  execution  or  o  ler  of  sale,  Is  not  oonsnmiuated  so  as  to 
entitle  the  purchaser  to  a  conveyance  thereof,  and  to  vest  in  him  a  title  thereto,  until 
the  court  has  judicially  acted  upon  it.  Johnson  v.  Lindband,  27  Kan.  514.  Facts  not 
authorizing  sale  to  be  set  aside,  see  McGeorge  v.  Sease,  32  Kan.  387,  4  Pac.  Rep.  346; 
Collins  v.  Ritchie,  31  Kan.  371,  2  Pac.  Rep.  623;  Savings  Bank  v.  Marsh,  81  Kan.  771. 
3  Pac.  Rep.  611.  A  purchaser  at  a  sherifTs  sale  acquires  snch  an  interest,  and  becomes 
so  far  a  party  that  he  may  make  a  motion  to  confirm  the  sale,  or,  no  matter  by  whom 
such  motion  is  made,  maintain  proceedings  in  error  to  reverse  an  order  overruling  it, 
and  setting  aside  the  sale.  Where  all  the  proceedings  appear  to  have  been  regular,  and 
nothing  outside  the  record  is  shown,  it  is  error  to  refuse  to  confirm  the  sale.  Cowdin 
V.  Ck)wain,  31  Kan.  528,  3  Pac.  Rep.  369.  Mere  irregularities  in  the  proceedings  con- 
nected with  a  sheriff's  sale  are  cured  by  the  order  of  the  court,  made  some  considerable 
time  afterwards,  confirming  the  sale ;  but  matters  which  are  not  jnere  irregularities,  or 
which  form  no  part  of  the  proceedings  connected  with  the  sale, — ^as,  for  instance,  fraudu- 
lent combinations  which  might  prevent  a  fair  and  equitable  sale,  and  matters  relating 
to  the  ownership  of  the  property  sold, — are  not  cured,  nor  finally  or  conclusively  de- 
termined bv  the  order  confirming  the  sale.  Capital  Bank  v.  Hunton,  35  Kan.  577. 11 
Pac.  Rep.  369. 
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*626       *Eli  Bubhans  v.  Josiah  G.  Hutcheson  and  others. 

January  Term,  1881, 

!•  Payment:  Note  and  Mortgage.  Where  a  mortgage  on  real  estate  is 
given  to  secure  the  payment  of  a^  negotiable  note,  and  before  the  maturity 
of  the  note  the  note  and  mortgage  are  transferred  by  indorsement  thereon 
.to  a  honaflde  holder,  the  mortgagor,  although  having  no  notice  whatever 
of  such  assignment  and  transfer,  cannot  thereafter  pay  off  the  note  or 
mortgage  to  the  mortgagee  so  as  to  defeat  the  real  owner  and  holder 
thereof  from  recovering.  Such  a  holder  takes  the  mortgage  as  he  did  the 
note.* 

2.  :  To  Payee  of  Notes  and  Mortgage:  Recovery  by  Bona  Fide 

Holder.  H.  executed  to  B.,  on  February  25,  1873,  two  negotiable  prom- 
issory notes  payable  to  B.,  or  order,  for  $500  each, one  payable  November 
1,  1874,  and  the  other  November  1,  1875,  with  interest  at  the  rate  of 
seven  per  cent,  per  annum.  To  secure  the  payment  of  the  notes,  H.  and 
wife,  on  October  20, 1873,  executed  to  B.  a  mortgage  on  real  estate.  Be- 
fore the  maturity  of  either  of  said  notes,  they  were  duly  assigned  by  in- 
dorsement thereon  to  one  E.,  who  is  the  btmaftde  owner  and  holder  of  the 
notes  and  mortgage.  On  the  ninth  of  Marcli,  1875,  without  the  knowl- 
edge or  consent  of  the  owner  and  holder  of  the  notes,  H.  and  wife  exe- 
cuted to  the  original  payee,  in  full  payment  and  satisfaction  of  the  notes, 
a  conveyance  of  seventy  acres  of  the  land  embraced  in  the  mortgage, 
supposing  such  mortgagee  to  be  the  owner  of  the  notes  and  mortgage, 
upon  his  statement  that  the  notes  were  in  his  possession,  at  his  home,  and 
that  he  would  destroy  them.  Held^  that  as  the  payee  was  not  the  holder 
•  of  the  notes  ard  mortgage,  and  had  no  possession  of  thcra,  and  was  not 
•entitled  to  receive  money  or  other  property  in  payment  therefor,  the  con- 
veyance of  the  land  to  hirh  did  not  pay  or  discharge  the  notes  or  mortgage, 
or  prevent  the  honaflde  holder  from  recovering  thereon. 

8.  Mortgage :  Discharge  of.  Aft«r  certain  negotiable  notes,  payable  to  the 
order  of  B.,  and  a  mortgage  on  real  estate  executed  by  H.  to  secure  the 
same,  had  been  duly  transferred  by  indorsement  thereon  before  maturity, 
the  mortgagor,  without  actual  notice  of  such  transfer,  made  a  convey- 
ance of  land  to  the  mortgagee  to  pay  the  notes  and  satisfy  the  mortgage, 
without  the  knowledge  or  consent  of  the  real  holder  and  owner  of  the 
notes  and  mortgage;  and  thereafter  the  mortgagor  and  mortgagee  went 
together  to  the  otHce  of  the  register  of  deeds  in  tlie  county  wiiere  the 
mortgage  was  recorded,  and  procured  the  register  to  write  a  discharge 
and  satisfaction  of  the  mortgage  on  the  margin  of  the  record,  which  was 
signed  by  the  mortgagor  and  attested  by  the  register  of  deeds.  Held,  tliat 
such  entry,  not  being  signed  by  the  mortgagee  or  his  attorney,  assignee, 
or  personal  representative,  was  no  discharge  or  release  of  record  of  the 

*626  mortgage  pursuant  to  the  statute,  and  at  most,  *<is  to  third  parties, 
was  a  mere  written  statement  on  the  part  of  the  mortgagor,  in  favor  of 
his  own  interest,  that  he  had  paid  the  mortgage,  which  could  not  preju- 
dice the  riglits  of  the  honaflde  holder  of  the  notes  secured  by  such  mort- 
gage.   Comp.  Laws  1879,  c.  68,  §  5. 

4.  :  Assignment  need  not  be  Recorded.    The  hona  flde  holder  of 

negotiable  paper,  transferred  to  him  by  indorsement  thereon  before  ma- 
turity, and  secured  by  a  real-estate  mortgage,  need  not  record  the  assign- 

>  See  note  at  end  of  case. 
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ment  of  the  mortgage,  or  bring  home  to  the  mortgagor  actaal  notice  of 
such  assignment,  in  order  to  protect  himself  against  payments  made  after 
the  assignment  without  his  knowledge  or  consent  by  the  mortgagor  to 
the  mortgagee. 

5.  :  Record  of  Assignment.    Section  8,  c.  68,  Comp.  Laws  1879, 

may  be  interpreted  as  having  application  to  mortgages  standing  alone,  or 
those  securing  debts  and  notes  of  a  non-negotiable  character  only.  Willi 
this  interpretation  the  statute  is  not  nugatory,  and  has  ample  room  for 
operation,  without  being  extended  to  mortgages  given  to  secure  negoU- 
able  paper  transferred  by  indorsement  thereon  before  maturity. 

Error  from  Douglas  district  court. 

The  case  is  stated  in  the  opinion. 

B.  J.  HortaUf  for  plaintiff  in  error. 

S.  0.  ThacheVf  for  defendant  in  error  Farwell. 

John  Hutchings,  for  defendant  in  error  Willard. 

HoRTON,  G.  J.  This  was  an  action  brought  by  plaintiff  against  the 
defendants  to  recover  upon  two  negotiable  promissory  notes,  and  to 
foreclose  a  mortgage  upon  real  estate  given  to  secure  their  payment. 
The  case  was  submitted  to  the  court  without  a  jai7»  and  the  findings 
of  fact  are  substantially  as  follows: 

On  the  twenty-fifth  day  of  February,  1878,  J.  C.  Hutcheson  executedand  de- 
livered to  Taylor  Brandon  two  promissory  notes  payable  to  Brandon  or  onler, 
for  the  sum  of  $500  each, — one  of  them  payable  November  1, 1874,  and 
*627  .  the  other  ^November,  1,  1875,  with  intei*est  at  the  rate  of  seven  iier 
cent,  per  annum.  On  the  twentieth  day  of  October,  1873,  to  secure 
the  payment  of  the  notes,  J.  0.  Hutcheson,  and  £.  J.  Hutcheson,  his  wife,  ex- 
ecuted and  delivered  to  Brandon  a  mortgage  on  the  south-east  quarter  of  sec- 
tion 12,  and  the  east  half  of  the  north-west  quarter  of  section  13,  in  township 
15,  range  18  east,  lying  in  Douglas  county.  The  mortgage  was  duly  recorded 
on  the  twentieth  day  of  October,  1873,  in  the  office  of  the  register  of  deeds  of 
Douglas  county.  Before  the  maturity  of  either  of  said  notes,  they  were  duly 
assigned  by  the  indorsement  thereon  of  the  name  of  the  payee,  Taylor  Bran- 
don, and  delivered  to  Eli  Burhans,  the  plaintiff  in  this  action,  who  has  ever 
since  been  the  holder  and  owner  of  them.  The  notes  are  fully  due  and  un- 
paid, (except  $65  paid  October  20,  1873,)  other  than  as  hereinafter  alleged. 
On  the  ninth  day  of  March,  1875,  J.  C.  Hutcheson  and  wife  executed  and  de- 
livered to  Taylor  Brandon  a  warranty  deed,  (recorded  August  10;  1875,)  con- 
veying to  Brandon  a  portion  of  the  mortgaged  premises,  to-wit,  the  north 
sixty  acres  of  the  south-east  quarter  of  section  twelve,  and  the  west  quarter 
of  the  ejist  quarter  of  the  north-west  quarter  of  section  thirteen,  in  township 
Afteen,  range  eighteen;  and  it  was  agreed  between  Hutcheson,  mortgagor, 
and  Brandon,  mortgagee,  at  the  time,  that  the  conveyance  of  the  seventj 
acres  should  stand  in  full  payment  and  satisfaction  of  the  two  $500  notes  and 
mortgage  hereinbefore  described  as  having  been  given  by  Hutcheson  to  Bran- 
don. At  the  time  of  the  execution  of  the  deed  to  the  seventy  acres  of  laod, 
Brandon  represented  to  Hutcheson  that  he  was  in  possession  of  the  notes  and 
mortgage  from  Hutcheson  to  himself,  and  that  they  were  at  his  house,  about 
Qve  miles  from  Lawrence,  and  that  he  would  destroy  them,  or  bring  them  to 
him.  Hutcheson,  at  that  time,  had  no  knowledge  or  information  that  Bran- 
don had  transferred  the  notes  and  mortgage  to  plaintiff.  They  went  together 
at  the  same  time  to  the  office  of  the  register  of  deeds  for  Douglas  county,  and 
procured  the  register  to  write  a  discharge  of  the  mortgage  on  the  margin  of 
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the  record  in  words  £ad  figures  as  follows:  **For  value  received,  I  hereby  ac- 
knowledge full  payment  and  satisfaction  of  the  within  mortgage,  and  dis- 
charge the  same  of  record.  Witness  my  hand,  this  ninth  day  of  March,  1^75. 
J.  C.  Htjtgheson.  Attest:  D.  W.  Littell,  Register  of  Deeds."  Which  was 
signed  by  J.  C.  Hutcheson,  he  and  Brandon  believing  that  to  be  the  proper 

way  to  execute  a  discharge.  Hutcheson  supposed  the  notes  and  mort- 
*628      gage  destroyed  until  about  the  com*mencement  of  this  action,  not 

having  seen  them  since  October  20,  1878.  At  the  time  of  tbe  convey- 
ance of  the  seventy  acres,  on  March  9,  1875,  by  Hutcheson  to  Brandon, 
Hutcheson  was  in  the  actual  possession,  under  a  warranty  deed,  of  the  whole 
two  hundred  acres,  included  in  the  mortgage  of  October  20,  1873,  and  has 
continued  to  occupy  with  his  family  the  remaining  one  hundred  and  thirty 
acres  to  the  time  of  the  trial,  being  the  sole  occupant  thereof,  and  cultivating 
the  same.  Tavlor  Brandon  went  into  possession  of  the  seventy  acres  deeded 
to  him  March  9,  1875,  and  continues  to  occupy  it.  At  the  execution  of  the 
deed  from  Hutcheson  to  Brandon,  March  9, 1875,  of  the  seventy  acres.  Bran- 
•don  was  not  the  owner  of,  nor  in  possession  of,  the  notes  or  mortgage,  or  either 
of  them,  and  did  not  and  never  has  produced  them,  or  either  of  them, 
though  often  requested  and  frequently  promising  to  do  so;  but  at  that  date 
the  plaintifiF,  Eli  Burhans,  was  the  owner  and  in  possession  of  tlie  notes  and 
mortgage,  and  had  no  knowledge  of  the  agreement  between  Hutcheson  and 
Brandon  for  the  conveyance  of  the  seventy  acres  in  payment  or  satisfac- 
tion of  the  not^  and  mortgage,  or  of  any  agreement,  or  of  any  attempt  to 
discharge  the  mortgage  on  the  record.  Upon  the  thirty-first  day  of  July,  1875, 
Hutcheson  and  wife  executed  a  mortgage  upon  the  one  hundred  and  thirty 
acres  remaining  to  them,  after  deeding  the  seventy  acres  to  Brandon,  to  the 
Sullivan  Savings  Institution,  to  secure  the  payment  of  $1,000,  and  interest 
at  twelve  per  cent,  per  annum.  The  mortgage  was  recorded  on  the  same  day. 
Upon  the  second  day  of  October,  1877,  Hubsheson  and  wife  executed,  as  sat- 
isfaction of  the  mortgage  to  the  Sullivan  Savings  Institution,  a  quitclaim  deed 
to  the  one  hundred  and  thirty  acres,  to  defendant  John  W.  Farwell,  and  tbe 
deed  was  recorded  on  the  third  day  of  October,  1877,  and  Farwell  paid  the 
full  value  of  the  land  in  good  faith,  and  the  Sullivan  Savings  Institution  acted 
in  good  faith.  Brandon,  upon  the  fourth  day  of  October,  1875,  executed  a 
mortgage  upon  the  seventy  acres  deeded  to  him  by  Hutcheson  and  wife  to  D. 
L.  Hoadley,  to  secure  a  note  of  the  sum  of  $300,  and  interest  at  12  per  cent, 
per  annum,  dated  also  October  4,  1875,  given  for  money  loaned  by  Hoadley  to 
Hutcheson.  The  mortgage  was  recorded  on  the  same  day.  The  note  and 
mortgage  were  subsequently,  and  before  maturity,  for  value  received,  in- 
dorsed and  delivered  to  Wm.  B.  Wiilard,  who  is  now  the  owner  and  holder 

thereof,  and  there  is  now  due  on  the  note  and  mortgage  from  Brandon 
^29      to  William  B.  Wiilard,  the  sum  of  three  hundred  and  * twen ty-two  and 

80-100  dollars,  and  a  further  sum  of  fifty  dollars  as  an  attorney's  fee 
for  the  foreclosure  of  said  mortgage. 

Upon  the  foregoing  findings  the  trial  court  decided  the  notes  set 
forth  in  the  petition  to  be  paid,  and  the  mortgage  null  and  void; 
that  Wm.  B.  Wiilard  was  entitled  to  the  first  lien  on  the  70  acres 
deeded  by  Hutcheson  to  Brandon  on  March  9,  1875 ;  and  that  John 
L.  Farwell  was  tbe  legal  owner  of  the  130  acres  deeded  him  on  Octo- 
ber 2,  1877. 

As  the  entry  upon  the  book  of  mortgages  in  the  office  of  tbe  reg- 
ister of  deeds  of  Douglas  county  on  March  9,  1875,  was  signed  by  the 
mortgagor,  instead  of  the  mortgagee,  or  any  party  representing  him, 
such  entry  was,  as  to  third  persons,  a  mere  written  statement  on  the 
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part  of  the  mortgagor,  in  favor  of  bis  own  interest,  that  be  had  paid 
the  mortgage  of  October  20,  1873,  given  by  him  to  secure  the  notes 
delivered  to  Brandon,  but  did  not  discbarge  or  release  of  record,  pur- 
suant to  the  statute,  such  mortgage.  Comp.  Laws  1879,  c.  68,  §  5. 
The  principal  question,  therefore,  in  the  case  is  whether  the  con- 
veyance  of  the  70  acres  of  land  by  Hutcheson  to  Brandon  on  March 
9,  1875,  was  a  payment  of  the  notes  and  a  valid  satisfaction  of  the 
mortgage,  no  actual  notice  having  been  brought  home  to  the  former 
of  the  assignment  before  maturity  of  the  notes  and  mortgage  to  plain- 
tiff. The  court  below  seems  to  have  held  the  conveyance  a  full  pay- 
ment and  satisfaction  of  the  mortgage.  From  the  conclusions  of  law 
stated,  the  court  must  have  decided  that  where  a  negotiable  note  is 
secured  by  mortgage  on  real  estate,  and  both  are  assigned  by  indorse- 
ment thereon  before  maturity  to  a  bona  Jide  purchaser,  the  mortgage 
is  taken  subject  to  all  payments  made  by  the  mortgagor  to  the  mort- 
gagee at  any  time  before'  actual  notice  to  the  mortgagor  of  such  as- 
signment. Counsel  for  defendants  claim  this  to  be.  the  law,  and  have 
cited  many  respectable  authorities  in  support  thereof.  We  think  the 
doctrine  thus  announced  not  sustained  by  reason  or  soand  policy; 
and,  if  adopted,  it  would  be  an  unfortunate  obstacle  to  com- 
*630  mercial  transactions  so  common  in  this  state  as  the  sale  *and 
transfer  of  negotiable  paper  secured  by  real-estate  mortgages, 
and  that  such  a  doctrine  is  not  in  accord  with  the  previous  decisions 
of  this  court  controlling  the  principles  of  law  applicable  to  negotiable 
paper  secured  by  such  mortgages.  In  this  state  the  common-law  at- 
tributes of  mortgages  have  been  by  statute  wholly  set  aside,  and  the 
ancient  theories  concerning  such  mortgages  demolished.  The  mort- 
gage is  a  mere  security,  creating  a  lien  upon  the  property,  but  vest- 
ing no  title.  The  debt  secured  by  the  mortgage  is  the  principal  thing, 
and  the  mortgage  the  mere  incident,  following  the  debt  wherever  it 
goes,  and  deriving  its  character  from  the  instrument  which  evidences 
the  debt.  Here  the  negotiable  notes  are  the  principal  evidence  of 
the  debt,  and  the  mortgage  is  merely  ancillary.  The  mortgage  fol- 
lows the  notes.  Whoever  owns  the  notes  owns  the  mortgage.  Chick 
V.  Willets,  2  Kan.  *385;  Swenson  v.  Plow  Co.,  14  Kan.  *387.  In 
the  late  case  of  Carpenter  v.  Longan,  16  Wall.  271,  Mr.  Justice 
SwATNE,  speaking  for  the  court,  says : 

"Tlie  note  and  mortgage  are  inseparable.  The  former  is  essential;  the  lat- 
ter is  an  incident.  An  assignment  of  the  note  carries  the  mortgage  with  it, 
while  the  assignment  of  the  latter  alone  is  a  nullity.  ♦  ♦  ♦  All  the  au- 
thorities agree  that  the  debt  is  the  principal  thing,  and  the  mortgage  an  ac- 
cessory. Equity  puts  the  principal  and  accessory  upon  a  footing  of  equalirv, 
and  gives  to  the  assignee  of  the  evidence  of  the  debt  the  same  right  in  regard 
to  both.  There  is  no  departure  from  any  principle  of  law  or  equity  in  reach- 
ing this  conclusion.  There  is  no  analogy  between  this  case  and  one  where  a 
chose  ill  action  standing  alone  is  sought  to  be  enforced.  The  fallacy  which 
lies  in  overlooking  this  distinction  has  misled  many  able  minds,  and  is  the 
source  of  all  the  confusion  that  exists.     The  mortgage  can  have  no  separate 
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existence.  When  the  note  is  paid,  the  mortgage  expires.  It  cannot  survive 
for  a  moment  the  debt  which  the  note  r^resents.  This  dependent  and  inci- 
dental relation  is  the  controlling  consideration,  and  takas  the  case  out  of  the 
rule  applied  to  choses  in  action  where  no  such  relation  of  dependence  exists." 

Counsel  for  defendants  say  that,  conceding  the  correctness  of  the 
general  doctrine  laid  down  in  Carpenter  v.  Longan,  mpra^ 
*631  yet  the  the  adoption  of  section  3,  c.  68,  Comp.  Laws  1879,  *haB 
placed  a  legislative  restriction  upon  the  negotiability  of  all 
mortgages  executed  since  its  adoption,  and  that  this  statute  throws 
upon  the  assignee  of  negotiable  paper  secured  by  real-estate  mort- 
gages the  burden  of  personal  notification  to  the  maker  of  the  mort- 
gage of  the  change  of  ownership,  if  he  would  out  off  future  payments 
to  the  mortgagee.  Our  attention  is  called  to  Johnson  v.  Carpenter, 
7  Minn.  176,  (Gil.  120,)  and  to  Van  Keuren  v.  Corkins,  66  N,  Y.  77, 
interpreting  a  statute  like  ours.  In  Johnson  v.  Carpenter,  the  mort- 
gage is  treated  as  a  chose  in  action  standing  alone.  In  Van  Keuren 
y.  Corkins  the  suit  was  upon  a  bond  and  mortgage,  and  it  does  not 
appear  that  the  bond  was  negotiable.  However,  Johnson  v.  Carpenter, 
and  the  other  authorities  referred  to  in  the  same  direction,  are  not 
satisfactory  to  us ;  or,  rather,  they  are  not  in  harmony  with  the  law 
of  mortgages  in  this  state.  Section  3  speaks  of  the  recording  of  the 
assignment  of  the  mortgage,  and  does  not  by  its  terms  refer  to  nego- 
tiable paper;  and  it  seems  to  us  a  strained  interpretation  to  hold  its 
provisions  applicable,  where  a  debt  is  evidenced  by  a  negotiable  note, 
secured  by  mortgage  upon  real  estate,  when  such  mortgage  is  merely 
ancillary  thereto,  and  follows  the  note  wherever  it  goes,  deriving  its 
character  from  such  instrument.  A  better  interpretation,  and  one 
clearly  more  in  accord  with,  the  law  of  mortgages  in  this  state,  is  that 
such  section  has  reference  only  to  a  mortgage  standing  alone,  or  one 
securing  debts  and  notes  of  a  non-negotiable  character.  Under  this 
interpretation,  section  3  of  the  statute  is  not  nugatory,  but  has  ample 
room  for  operation.  As  Brandon  had  parted  with  all  his  interest  in 
the  notes  and  mortgage  before  accepting  the  conveyance  from  Hutch- 
eson  and  wife,  and  had  no  interest  therein  at  the  time,  such  con- 
veyance did  not  extinguish  the  mortgage  held  by  plaintiff;  nor  was  it 
necessary  for  the  plaintiff  to  record  an  assignment  of  the  mortgage  to 
protect  himself  from  the  payment  to  the  mortgagee.  The  notes  and 
mortgage  went  together,  and  the  mortgagor,  having  made  the  con- 
veyance and  payment  without  a  surrender  of  the  notes  or  the  mort- 
gage, did  so  at  bis  peril. 
*632  *The  judgment  of  the  district  court  will  be  reversed,  and  the 
case  remanded,  with  directions  to  enter  judgment  for  plain- 
tiff for  the  amount  due  him  upon  the  notes,  and  for  a  foreclosure 
of  his  mortgage,  in  accordance  with  the  views  herein  expressed. ' 
(All  the  justices  concurring.) 
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NOTE. 

Negotiable  ebaracter  of  mortgage  considered— Payment,  etQ.    See  Lewis  ▼.  KJrlc,  28 
Kan.  497. 

An  indorsee  of  a  negotiable  instrament,  for  valne  before  matarihr,  and  witbout  no- 
tice, takes  it  free  from  tbe  defense  of  nsury,  Sedgwick  v.  Dixon,  (Neb.)  26  N.  W.  Bep. 
247 :  Darstv.  Backus,  (Neb.)  24  N.  W.  Bep.  6S1 ;  Evans  ▼.  De  Roe,  (Neb.)  QO  N.  W.  Bep. 
99 ;  First  Nat  Bank  y.  Bentley,  (Minn.)  6  N.  W.  Bep.  422 ;  Savings  Bank  v.  Scott.  (Neb.) 
4  N.  W.  Bep.  814;  and  of  otber  equities  between  the  original  parties,  Darrow  v.  Blake, 
(Iowa,)  18  N.  W.  Bep.  50;  Bichardson  v.  Warner.  28  Fed.  Bep.  843 ;  Bigga  v.  Hatch,  16 
Fed.  Bep.  888;  Jackson  v.  Foote,  12  Fed.  Bep.  37;  Johnson  v.  Lewis,  6  Fed.  Bep.  27; 
Wood  V.  Seitsinger,  2  Fed.  Bep.  284.  848;  Grampton  v.  Perkins,  (Hd.)  3  Atl.  Bep.  800: 
Eichelberger  y.  Old  Nat  Bank,  (Ind.)  8  N.  B.  Bep.  127;  Mann  y.  Second  Nat  Bank, 
(Kan.)  10  Pac.  Bep.  150.  The  assignee  of  a  mortgage,  or  other  security  of  a  negotiable 
instrument,  purchasing;  for  value  .before  maturity,  takes  the  security,  as  he  does  tbe 
note,  discharged  from  all  equities  of  which  he  has  no  notiue,  Mundy  y.  WbitiDore, 
(Neb.)  19  N.  W.  Bep.  694;  Cheney  y.  Cooper,  (Neb.)  16  N.  W.  Bep.  471;  Hayden  v. 
Snow,  14  Fed.  Bep.  70;  Hayden  y.  Drury,  3  Fed.  Bep.  782;  Porter  v.  King,l  Fed.  Bep. 
755.  But  see  to  the  contrary,  Oster  y.  Mickley,  (Minn.)  28  N.  W.  Bep.  710 ;  Blumen- 
thal  y.  Jassoy,  (Minn.)  12  N.  W.  Bep.  517 ;  Temple  v.  Whittter,  (111.)  7  N.  £.  Bep.  642. 
But  the  defense  of  usury  is  ayailable  against  one  to  whom  only  the  mortgage  has  been 
assigned,  though  before  maturity.  Doll  v.  Hollenback,  (Neb.)  28  N.  W.  Bep.  286; 
Cheney  y.  Janssen,  (Neb.)  29  N.  W.  Bep.  291.  A  mortgage  is  a  mere  incident  to  the 
debt  Teal  y.  Walker,  4  Sup.  Ct  Bep.  420,  and  5  Fed.  Bep.  817 ;  Allen  y.  0*Donald,  28 
Fed.  Bep.  846,  and  Id.  17.  The  purchaser  of  a  debt  becomes  the  equitable  owner  <»f  any 
security  given  for  it  Batchdder  v.  Jenness,  (Vt.)  7  Atl.  Bep.  279;  Lee  v.  Clark,  (Mo.)  1 
S.  W.  Bep.  142;  but  cannot  maintain  a  suit  at  law  to  avail  himself  of  such  security, 
without  a  formal  assignment  of  it,  Batchelder  v.  Jenness,  (Vt.)  7  Atl.  Bep.  279.  The 
holder  of  a  mortgage  given  to  secure  several  notes  signed,  may  assign  the  mortgage  Id 
sucli  manner  as  to  give  the  assignee  the  preference  in  the  application  of  the  proceeds. 
Solberg  v.  Wright  (Minn.)  22  N.  W.  Bep.  381.  In  tbe  absence  of  any  agreement  for  a 
different  disposition  of  the  proceeds,  they  will  be  applied  pro  rata.  Hall  y.Hall,  (Minn.) 
17  N.  W.  Bep.  620 ;  Wilson  v.  Wallace,  (Minn.)  18  N.  W.  Bep.  907 ;  bat  it  has  been  held 
that  the  assignment  of  one  series  of  notes,  secured  by  mortgage,  without  any  accom- 

ganying  transfer  of  the  mortgage,  is  an  assign meiit  pro  tanto  of  the  mortgage.  Stude- 
aker,  etc..  Co.  v.  McCurgur,  (Neb.)  80  N.  W.  Bep.  686 ;  Hannan  y.  Barbydt  (Neb.)  81 
N.  W.  Bep.  488. 


Kansas  Gity«  L.  &  S.  B.  Go.  v.  John  M.  Nbyillb. 

January  Term,  1881* 

1.  Railroads;  Stock  Law:  Allegation  as  to  Fenoe.    In  an  action  oom- 

menced  before  a  justice  of  the  peace  under  the  railroad  stock  law  of  1874, 
(Comp.  Laws  1879,  pp.  784,  785.)  where  the  only  allegation  in  the  plain- 
tiff's bill  of  particulars  with  regard  to  a  want  of  a  sufficient  fence  is  as 
follows:  "That  the  said  railway  of  defendant  was  not,  at  the  time  of 
said  killing,  and  is  not  now,  inclosed  with  a  good  and  lawful  fence,  to 
prevent  said  animals,  or  any  other  animals,  from  being  on  said  railway," 
— and  the  question  is  raised  for  the  first  time  in  the  supreme  court  that 
this  allegation  was  not  sufficient,  T^ld  that,  under  the  circumstances,  it 
must  be  considered  sufficient.  ^ 

2.  —, :  Eyidence:  Pinding.    On  the  trial  of  this  case  in  the  district 

court  the  plaintiff  proved  that  "the  railroad  of  the  defendant  was  not 

1  Want  of  fence  sufficiently  alleged.  Missouri  Pac.  B.  Oo.  ▼.  Piper,  26  Kan.  58;  St. 
Louis  db  S.  F.  By.  Co.  v.  Dudgeon,  28  Kan.  283.  Wherever  the  question  of  fence  sus- 
tains no  relation  to  the  injury,  and  wherever  superior  obligations  forbid  a  fence,  the 
act  is  inapplicable.    Missouri  Pac.  B.  Co.  v.  Leggett,  27  Kan.  325. 
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fenced  where  they  [the  animals  of  the  plalntifn  were  killed;"  and  this 
was  the  only  evidence  introduced  or  offered  with  regard  to  the  railroad 
being  fenced  or  not  being  fenced.  Held,  that  said  evidence  was  sufficient 
to  authorize  the  court  below  to  make  a  finding  that  the  road  was  not 
fenced  where  the  animals  entered  upon  the  road. 

Error  from  Anderson  district  court. 

Action  brought  by  Neville  against  the  railroad  company  to  recover 
damages  for  killing  a  cow  and  a  steer  belonging  to  plaintiff.  Trial 
at  the  March  term,  1880,  of  the  district  court,  and  judgment  for 
plaintiff  for  $65  damages,  $30  attorney's  fee,  (including  fees  before 

the  justice  and  in  the  district  court,)  and  for  costs* 
♦688     *S.  O.  Thacher,  for  plaintiff  in  error. 
L.  K,  Kirkf  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  John  M.  Neville 
against  the  Kansas  City,  Lawrence  &  Southern  Bailroad  Company 
for  killing  certain  stock  of  his  in  Anderson  county,  Kansas.  The  ac- 
tion was  based  upon  the  railroad  stock  law  of  1874.  Gomp.  Laws 
1879,  pp.  784,  785.  Under  the  provisions  of  such  law  every  railroad 
company  is  made  liable  for  all  stock  killed  by  it  in  operating  its  road, 
except  where  such  "road  is  inclosed  with  a  good  and  lawful  fence  to 
prevent  such  animals  from  being  on  such  road."  Section  5  of  said 
law.  The  action  was  commenced  before  a  justice  of  the  peace,  and 
the  plaintiff  alleged  in  bis  bill  of  particulars,  among  other  things, 
"that  the  said  railway  of  defendant  was  not,  at  the  time  of  said  kill- 
ing, and  is  not  now,  inclosed  with  a  good  and  lawful  fence  to  prevent 
said  animals,  or  any  other  animals,  from  being  on  said  railway." 
This,  was  the  only  allegation  in  the  bill  of  particulars  with  regard  to 
a  want  of  a  sufficient  fence.  On  the  trial  of  this  case  in  the  district 
court,  to  which  court  the  case  had  been  removed  by  appeal,  the  plain- 
tiff proved  that  "the  railroad  of  the  defendant  was  not  fenced  where 
they  [the  animals  of  the  plaintiff]  were  killed."  This  was  the  only 
evidence  introduced  or  offered  with  regard  to  the  railroad  being  fenced 
or  not  being  fenced.  All  the  other  allegations  of  the  plaintiff's  bill 
of  particulars  were  sufficiently  proved;  and  upon  the  bill  of  partic* 
nlars  and  the  evidence  the  court  below  found  generally  in  favor  of 
the  plaintiff  and  against  the  defendant,  and  rendered  judgment  ac- 
cordingly. 

The  defendant  below,  plaintiff  in  error,  now  claims  that  the  judg- 
ment of  the  court  below  is  erroneous,  because  it  was  not  sufficiently 
alleged  or  proved  that  the  defendant's  road  was  not  sufficiently  fenced 
where  the  animals  first  went  upon  the  road.  It  is  true  that 
*684  the  allegation  with  regard  to  the  *want  of  a  fence  was  not  very 
definite,  or  very  artistically  stated;  still  no  objection  was  at 
any  time  made  to  such  allegation  because  of  any  supposed  insuffi- 
ciency in  its  terms.  The  parties  went  to  trial  upon  the  bill  of  par- 
ticulars containing  this  allegation  as  though  such  bill  of  particulars 
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was  sufficient  in  every  respect,  and  the  sapposed  defective  aUegation 
is  almost  in  the  exact  language  of  the  statute.  After  the  defendant 
took  the  chances  of  a  trial  upon  such  bill  of  particulars,  without  at 
any  time  making  any  objection  thereto,  and  the  bill  of  particulars 
being  merely  indefinite,  but  not  so  much  so  as  to  be  void,  we  think 
that  it  ought  now  to  be  held  to  be  sufficient.  Ciounsel  for  plaintiff  in 
error  is  probably  correct  in  claiming  that,  in  order  to  enable  the  plain- 
tiff to  recover  of  a  railroad  company  for  animals  killed  in  the  opera- 
tion of  its  road,  plaintiff  must  show  that  the  road  was  not  fenced 
where  the  animals  first  entered  upon  the  premises;  but  we  think  the 
evidence  in  this  case,  though  slight,  was  sufficient  from  which  the 
court  might  find  that  the  road  was  not  so  fenced.  It  was  clearly 
shown  that  the  road  was  not  fenced  where  the  animals  were  killed, 
and  the  court  might  well  find  from  such  evidence  that  the  animals 
entered  upon  the  road  where  they  were  killed.  There  was  nothing 
in  the  case  to  show  that  the  animals  entered  upon  the  road  at  any 
other  place.  This  point  has  been  virtually  decided  by  this  court,  in 
the  case  of  Kansas  Pac.  R.  Co.  v.  Wood,  24  Kan.  *619,  *626. 

Now,  while  we  are  inclined  to  agree  with  counsel  that  if  the  ani- 
mals had  entered  upon  the  road  at  a  place  where  the  railroad  com- 
pany was  not  bound  to  fence  its  road,  or  if  the  animals  had  broken 
over  a  lawful  fence  and  entered  upon  the  road,  and  then  bad  wan- 
dered to  a  place  where  the  road  was  not  fenced,  and  had  there  been 
killed,  without  any  negligence  on  the  part  of  the  railroad  company, 
that  the  railroad  company  would  not  be  responsible;  but,  as  it  is  not 
necessary  to  decide  that  question  in  this  case,  we  shall  not  decide  it, 
for  we  think  the  evidence  was  sufficient  to  justify  the  court  below  in 
finding  that  the  road  was  not  fenced  where  the  animals  entered 
*685  upon  it ;  or,  at  most,  we  do  not  think  that  we  would  *b6  justi- 
fied in  overturning  tHe  finding  and  judgment  of  the  court  be- 
low merely  because  they  were  made  and  rendered  upon  such  evi- 
dence. 

The  judgment  of  th*e  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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Sabah  B.  Beaboneb  and  others  v.  Hbnry  D.  Marklet  and  others. 

January  Term,  1881. 

1.  Pablic  Lands :  Mortgage.    A  settler  and  occupant  upon  public  lands 

settled  upon  and  occupied  as  a  town-site  under  the  act  of  congress  of  March 
2,  1867,  (14  U.S.  St.  at  Large,  541,)  has  such  an  interest  in  the  land 
which  he  occupies  that  he  may  mortgage  the  same  while  the  title  still  re- 
mains in  the  United  States;  and,  if  he  afterwards  procure  the  title,  the 
mortgage  will  not  be  void. 

2.  Bes  Judicata:  Actions.     Where  the  holder  of  a  promissory  note,  secured 

by  a  mortgage  on  real  estate,  commences  an  action  against  the  maker  of 
the  note  and  mortgagor  for  the  recovery  of  the  mortgaged  property,  in 
which  action  he  fails,  and  afterwards  the  mortgagor  commences  an  ac- 
tion against  the  holder  of  the  note  and  mortgage,  to  have  a  certain  deed 
set  aside,  and  to  have  the  title  to  the  property  declared  to  be  in  the  mort- 
gagor, in  which  action  the  mortgagor  succeeds,  and  afterwards  the  holder 
of  the  note  and  mortgage  commences  an  action  against  the  mortgagor  to 
recover  a  money  judgment  on  the  note,  and  to  have  the  mortgaged  prop- 
erty sold  to  satisfy  such  judgment,  J^eld,  that  neither  of  the  first  two  ac- 
tions is  a  bar  to  the  prosecution  of  the  third;  and  the  subject-matter  of 
the  third  cimnot  be  considered  as  res  judicata, 

8.  Set-Ofif :  What  is  not.  Under  the  circumstances  of  this  case,  Tield,  that 
expenses  incurred  in  defending  a  certain  action  of  ejectment,  and  in  pros- 
ecuting an  action  to  set  aside  a  certain  deed,  are  not  proper  subjects  of  set- 
off or  counter-claim  in  an  action  on  a  promissory  note  and  mortgage, 
prosecuted  by  a  person  who  was  not  a  party  to  either  of  the  first  two  men- 
tioned suits. 

Error  from  Osborne  district  court. 

Action  brought  by  Markley  and  another  against  Reasoner  and 
*686     three  others  upon  a  promissory  note,  and  to  enforce  a  *lien 
upon  certain  real  estate.     Trial  at  the  September  term,  187D, 
of  the  district  court,  and  judgment  against  the  defendants.     The  de- 
fendants bring  the  case  here. 
A.  Saxey,  for  plaintiffs  in  error. 
Z.  T,  W air  and  f  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Henry  D.  Markley 
and  Isaac  N.  Bair  against  Sarah  B.  Beasoner  and  Stephen  H.  Beas- 
oner  and  others  to  recover  a  judgment  upon  a  promissory  note,  and 
to  enforce  a  lien  upon  certain  real  estate,  which  lien  was  created  for 
the  purpose  of  securing  the  payment  of  said  note,  and  was  created 
by  an  instrument  in  writing,  which  is  claimed  to  be  in  effect  a  mort- 
gage. Judgment  was  rendered  in  the  court  below  in  favor  of  the 
plaintiffs  and  against  the  defendants,  who  now  bring  the  case  to  this 
court. 

The  defendants  below  (plaintiffs  in  error)  make  three  points  in  this 
court :  Firsts  that  the  property  claimed  to  have  been  mortgaged  be- 
longed  at  the  time  to  the  government  of  the  United  States,  and  was 
not  subject  to  be  mortgaged ;  second,  that  the  subject-matter  of  this 
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action  is  res  adjudicatn;  third,  that  the  defendants*  set-off  for  dam- 
ages should  have  been  allowed  in  the  court  below. 

The  facts  of  this  case  are  substantially  as  follows:  In  1871  the 
town-site  of  Osborne  City  was  settled  upon  and  occupied  as  a  town- 
site,  under  the  act  of  congress  of  March  2,  1867.  14  U.  S.  St.  at 
Large,  541.  The  town -site  was  divided  into  lots,  and  T.  J.  Gark 
settled  upon  and  occupied  the  lots  claimed  to  have  been  mortgaged 
in  this  case,  which  lots  were  a  part  of  said  town-site.  On  January 
28,  1873,  Clark  and  wife  executed  a  warranty  deed  to  Stephen  H. 
Beasoner  and  Albert  E.  Saxey  for  said  lots.  On  August  27,  1873, 
Beasoner  and  wife  executed  a  warranty  deed  to  Saxey  for  an  un- 
divided half  interest  in  said  lots,  and  Saxey  then  executed  a 
*687  warranty  *deed  to  Sarah  B.  Beasoner  (the  wife  of  said  Stephen 
H.  Beasoner)  for  the  whole  of  the  property.  On  May  7, 1874, 
said  Sarah  B.  Beasoner  and  Stephen  H.  Beasoner  executed  the  prom- 
issory note  sued  on  in  this  action.  This  note  was  for  $230,  executed 
to  the  plaintiffs,  Henry  D.  Markley  and  Isaac  N.  Bair,  dated  May  7, 
1874,  due  in  twelve  months,  and  drawing  interest  from,  date  at  the 
rate  of  ten  per  cent,  per  annum.  The  consideration  for  this  note  was 
goods  sold  and  money  lent  to  the  Beasoners.  At  the  same  time  that 
this  note  was  executed,  and  for  the  purpose  of  securing  the  note,  the 
Beasoners  executed  a  quitclaim  deed  for  the  said  lots  to  Markley  and 
Bair,  who  executed  a  defeasance  back  to  the  Beasoners.  The  quit- 
claim deed  and  defeasance  were  intended  by  the  parties  to  be  in  effect 
a  mortgage  to  secure  the  payment  of  said  promissory  note;  and  these 
instruments,  together  with  the  promissory  note,  are  the  instruments 
upon  which  this  action  is  based.  The  Bieasoners  continued  in  pos- 
session of  the  property.  On  May  5,  1875,  two  days  before  the  note 
was  due,  Markley  and  Bair  transferred  the  note  by  indorsement  to  T. 
J.  Clark,  and  afterwards  Clark,  instead  of  commencing  an  action  on 
the  note,  or  on  the  note  and  mortgage,  commenced  an  action  against 
the  Beasoners  for  the  recovery  of  the  real  estate  in  controversy. 
Afterwards,  and  on  June  11,  1875,  Markley  and  Bair  executed  a 
quitclaim  deed  for  the  said  lots  to  T.  J.  Clark,  and  afterwards  T.  J. 
Clark  set  up  this  fact  in  his  ejectment  case  against  the  Beasoners, 
not  in  an  amended  petition,  nor  in  a  supplemental  petition,  but  in  a 
supplemental  reply.  On  December  11, 1875,  the  town-site  of  Osborne 
City  was  entered  in  the  United  States  land-office  by  the  probate  jadge 
of  Osborne  county;  and  on  February  23,  1876,  the  probate  judge  ex- 
ecuted a  deed  for  the  lots  in  question  to  T.  J.  Clark,  upon  the  groond 
that  Clark  was  an  occupant  of  the  property,  and  that  the  Beasoners 
were  not  occupants  thereof.  Afterwards  the  action  of  Clark  against 
the  Beasoners  was  decided  adversely  to  Clark,  and  judgment  was  ren- 
dered in  favor  of  the  Beasoners.  On  September  26,  1876,  Sarah  B. 
Beasoner  commenced  an  action  against  Clark  to  set  aside  the 
*688  deed  exe*cuted  by  the  probate  judge  to  Clark,  and  in  this  ac- 
tion judgment  was  rendered  in  favor  of  Sarah  B.  Beasoner  and 
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against  Clark,  setting  aside  the  deed.  Afterwards,  and  on  April  11, 
1878,  Clark  reassigned  said  promissory  note  to  Markley  and  Bair, 
and  also  at  the  same  time  executed  a  quitclaim  deed  for  the  lots  in 
question  to  said  Markley  and  Bair;  and  on  April  16,  1878,  Markley 
and  Bair  commenced  this  action  on  said  promissory  note  and  on  the 
quitclaim  deed  from  the  Beasoners  to  Markley  and  Bair,  treating  such 
quitclaim  deed,  together  with  the  defeasance  connected  therewith,  as 
a  mortgage.  On  September  26, 1879,  judgment  was  rendered,  as  be- 
fore stated,  in  favor  of  Markley  and  Bair,  and  against  the  Beasoners. 
The  judgment  was  a  personal  judgment  for  the  sum  of  $253,  and  the 
mortgaged  property  was  ordered  to  be  sold  to  satisfy  such  judgment. 
The  Beasoners  now  bring  the  case  to  this  court. 

1.  The  first  point  made  by  the  plaintiffs  in  error  (defendants  be- 
low) that  the  title  to  the  mortgaged  property  was  in  the  United  States 
at  the  time  it  was  mortgaged,  and  therefore  that  the  mortgage  is  void, 
is  not  tenable.  Fessler  v.  Haas,  19  Kan.  216;  Bathbone  v.  Sterling, 
anfey  *444.  A  settler  and  occupant  upon  a  piece  of  land  settled  upon 
and  occupied  as  a  town-site  under  the  said  act  of  congress  has  rights 
in  and  to  the  property,  although  the  title  may  still  be  in  the  United 
Statesl  But  the  plaintiffs  in  error  do  not  press  this  point.  They 
seem  themselves  to  consider  that  the  point  is  not  well  taken,  and  wo 
shall  pass  to  the  next  point. 

2.  We  think  that  the  point  that  the  subject-matter  of  this  action  is 
res  (idjiuiicata  is  just  as  untenable  as  the  first  point  made  by  the 
plaintiffs  in  error.  It  does  not  come  within  the  rule  enunciated  in 
the  case  of  Atchison,  T.  &  8.  F.  B.  Go.  v.  Jefferson  Co.,  12  Kan.  *127. 
The  first  action  was  for  the  recovery  of  real  estate;  the  second  action 
was  to  set  aside  a  deed,  and  to  declare  the  title  to  the  property  in 
Mrs.  Beasoner;  while  this  action  is  for  the  recovery  of  money  on  a 

promissory  note,  and  to  foreclose  a  mortgage ;  and  the  plaintiffs 
*689     in  this  action  were  not  parties  to  either  one  of  the  other  *suits. 

The  other  suits  were,  in  all  probability,  decided  correctly;  but 
whether  they  were  or  not  makes  no  difference  in  this  case.  But,  view- 
ing those  two  cases  from  Clark's  stand-point,  it  would  seem  that  the 
Beasoners  have  been  fortunate ;  that  is,  they  have  obtained  from  Clark 
the  property  upon  which  he  settled  and  which  he  once  occupied,  and 
which  belonged  to  him  as  against  all  persons  except  the  United  States, 
without  ever  paying  him  the  consideration  therefor  which  they  agreed 
to  pay  to  him.  Clark  in  his  ejectment  suit  did  not  base  his  claim  to 
the  property  solely  upon  this  note  and  mortgage.  He  also  bad  other 
claims  to  the  property,  and  evidently  procured  this  note  and  mort- 
gage for  the  purpose  of  bolstering  up  his  other  claims;  but  the  note 
and  mortgage  did  not  and  could  not  help  him.  A  simple  note  and 
mortgage  can  never  furnish  any  basis  for  a  cause  of  action  in  eject- 
ment. We  shall  assume  that  the  Beasoners  have  had  the  title  to  the 
property  from  the  time  they  first  purchased  it  from  Clark  and  Saxey 
up  to  the  present  time;  and  by  this  assumption  we  virtually  say  that 
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the  first  two  causes  were  decided  correctly;  but  such  assumption  does 
not  at  all  interfere  with  the  plaintiffs*  right  in  this  case  to  recover 
upon  tbe  note  and  mortgage.  That  a  mortgage  gives  no  title  to  prop- 
erty has  been  settled  repeatedly  in  this  court;  and  that  a  deed  made 
by  a  probate  judge  in  cases  of  this  kind  cannot  destroy  pre-existing 
rights  has  also  been  settled  in  this  court.  Bathbone  v.  Sterling, 
supra, 

S.  Tbe  third  point  made  by  the  plaintiffs  in  error  is  also  untenable. 
They  claim  damages,  by  way  of  set-off  or  counter-claim,  for  expenses 
incurred  in  defending  said  ejectment  suit,  and  in  .prosecuting  said 
suit  to  set  aside  the  deed  from  the  probate  judge;  and  these  expenses 
are  principally  attorney's  fees.  Now,  as  we  have  before  stated,  the 
plaintiffs  in  this  action  were  not  parties  to  either  of  the  said  suits; 
but,  if  they  had  been,  it  is  not  pretended  that  either  of  said  suits  was 
so  malicious  or  devoid  of  probable  cause  as  to  furnish  the  basis  for 
an  action  for  malicious  prosecution.  But  in  the  second  suit 
*640  the  plaintiffs  in  error  were  themselves  the  plain*tiffs.  Besides, 
the  plaintiffs  in  error  never  tendered  the  amount  due  on  said 
promissory  note.  Possibly,  however,  Markley  and  Bair  and  Clark 
rendered  it  unnecessary  for  them  to  make  any  formal  tender  Of  the 
amount.  But  still  they  did  not  tender  it;  and,  if  they  had  done  so, 
they  have  not  kept  their  tender  good.  They  have  in  this  very  action 
attempted  in  various  ways  to  defeat  the  plaintiffs'  action  on  the  prom- 
issory note,  and  have  shown  by  unmistakable  evidence  that  they  are 
and  have  been  wholly  unwilling  to  pay  any  sum  whatever  upon  the 
note  or  mortgage.  They  have  completely,  by  their  action  in  this  case, 
destroyed  all  benefit  that  they  might  or  could  reasonably  hope  to  re- 
ceive from  any  supposed  or  alleged  tender  that  they  might  at  any 
time  have  made.  The  Beasoners  are  very  fortunate  in  this  branch 
of  the  case,  as  well  as  in  the  other.  They  have  had  the  use  of  the 
plaintiffs'  money  for  several  years;  and  the  court  below  by  its  judg- 
ment allowed  them  the  use  of  the  money  for  over  five  years  without 
any  interest  thereon.  This  was  another  piece  of  good  fortune  for  the 
Beasoners,  although  Markley  and  Bair  may  possibly  think  that  it  was 
not  quite  fair  to  them. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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Phiup  Hauss  V,  John  Eohlar  and  others. 

January  Term,  1881. 

Talse  Impiisoninent :  Justification.  In  an  action  for  false  imprisonment 
the  defendants  juBtified  by  filing  an  answer  stating  that  the  imprisonment 
for  which  the  plaintiff  brought  his  action  was  had  under  and  by  virtue 
of  an  order  of  arrest  issued  in  a  civil  action  by  a  justice  of  the  peace. 
The  defendants  set  forth  in  their  answer  a  copy  of  the  affidavit  upon 
which  the  order  of  arrest  was  issueii,  and  from  this  copy  it  appears  that 
the  affidavit  did  not  state  any  one  of  the  grounds  required  by  the  statute 
to  be  stated  in  an  affida-vit  for  an  order  of  arrest.  Held,  that  the  justifi- 
cation was  not  sufficient;  that  an  affidavit  for  an  order  of  arrest  is  ju- 

"^641  risdictional  in  its  cliaracter ;  and  that,  where  it  does  not  state  any  one  '''of 
the  grounds  required  by  the  statute  to  be  stated  in  an  affidavit  for  an 
order  of  arrest,  all  proceedings  afterwards  had  under  it,  or  by  virtue 
thereof,  or  which  are  founded  thereon,  are  void.* 

Error  from  Saline  district  court. 

Action  for  false  imprisonment,  brought  by  Hauss  against  Eohlar 
and  three  others.  Trial  at  the  November  term,  1879,  of  the  district 
court,  and  judgment  for  the  defendants.     Hauss  brings  the  case  here* 

Oarver  d  Bond,  for  plaintiff  in  error. 

Without  a  statement  of  one  of  the  particulars  named  in  the  statute,  we 
claim  that  the  affidavit  is  a  nullity,  and  confers  upon  the  justice  no  jurisdic- 
tion to  issue  an  order  of  arrest.  Gillett  v.Thiebold,  9  Kan.  *427;  Wiley  v. 
Keokuk,  6  Kan.  *94;  Von  Kettler  v.  Johnson,  57  111.  109;  Gorton  v.  Friz- 
zell,  20  111.  290;  Proctor  v.  Prout,  17  Mich.  472;  Spice  v.  Steinruck,  14  Ohio 
St.  213;  Taylor  v.  MofPatt,  2  Blackf.  306;  Hall  v.  Rogers,  Id.  429;  Cody  v. 
Adams,  7  Gray,  59;  Painter  v.  Ives,  4  Neb.  122.  If  the  proceedings  were  so 
irregular  as  to  be  void,  all  parties  concerned  are  liable  for  false  imprisonment. 
Prell  v.  McDonald,  7  Kan.  *426:  Painter  v.  Ives,  4  Neb.  122;  Johnson  v. 
Maxon,  53  Mich.  129,  137;  Johnson  v.  Von  Kettler,  66  111.  63. 

Valentine,  J.  This  was  an  action  for  false  imprisonment.  The 
defendants  answered,  setting  up  two  defenses.  The  plaintiff  de- 
murred to  the  second  defense,  upon  the  ground  that  it  did  not  state 
facts  suificient  to  constitute  a  defense.  The  court  below  overruled 
the  demurrer,  and  this  ruling  is  now  assigned  for  error.  Said  sec- 
ond defense  was  a  plea  in  justification.  It  sets  forth  the  following 
among  other  facts :  The  defendant  John  Koblar  commenced  a  civil 
action  against  Philip  Hauss  for  the  recovery  of  $45,  and  interest. 
He  commenced  the  action  before  S.  B.  Thompson,  a  duly  elected, 
qualified,  and  acting  justice  of  the  peace.  A.  B.  Head  acted  as  his 
attorney  in  the  case.  He  filed  an  affidavit  for  an  order  of  arrest. 
The  order  of  arrest  was  issued  by  the  justice  of  the  peace,  and 
*642  placed  in  the  bands  of  W.  W.  *Norris,  a  duly  elected,  quali- 
fied, and  acting  constable,  for  service.  The  constable  served 
the  order  of  arrest  by  arresting  the  said  Hauss.  A  trial  was  after- 
wards bad  before  the  justice  of  the  peace  upon  the  merits  of  the  ac- 

i8ee  note  at  end  of  case. 
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tion,  and  jadgment  was  rendered  in  favor  of  the  plaintiff  Eohlar, 
against  the  defendant  Hauss,  for  the  amount  of  the  plaintiff's  olaim, 
with  costs.  The  justice  issued  an  execution  on  the  judgment,  and 
accompanied  the  same  with  an  order  for  the  arrest  and  imprisonment 
of  the  defendant  Hauss,  in  case  the  judgment  was  not  oollected. 
Upon  this  order  the  constable  further  arrested  and  imprisoned  the  de- 
fendant Hauss.  The  afiSdavit  upon  which  the  order  of  arrest  was  is- 
sued, reads  as  follows : 

*' John  Kohlar,  being  duly  sworn,  says  that  he  is  the  plaintiff  in  the  abo^f^ 
entitled  action;  that  said  plaintiff  has  commenced  said  action  against  the  de- 
fendant Philip  Hauss  for  the  recovery  of  $45,  with  interest  at  the  rate  of  eight 
per  cent,  from  November  5,  1878,  and  costs  of  suit;  that  said  defendant  is  in- 
debted to  said  plaintiff  in  said  sum  for  property  sold  to  him  on  the  Qftb  day 
of  November,  1878;  that  said  debt  is  just,  is  due,  and  is  wholly  unpaid;  that 
said  affiant  believes  that  said  plaintiff  ought  to  recover  of  said  defendant  said 
sum  of  ;i^45,  with  interest  from  the  fifth  day  of  November,  1878;  that  said  af- 
fiant is  justified  in  the  belief  of  the  existence  of  the  above  particulars,  by  the 
following  facts  and  circumstances,  threats  and  declarations:  That  said  de 
fendant  has  said  he  did  not  intend  paying  the  plaintiff,  and  that  he  never  did 
intend  to  pay  him  from  the  time  the  debt  was  contracted  to  the  present  time." 

No  motion  was  made  to  set  aside  said  order  of  arrest,  and  no  pro- 
ceedings were  had  with  reference  thereto,  farther  than  as  above  stated. 
Afterwards  the  defendant,  Philip  Hauss,  commenced  this  present  ac- 
tion for  false  imprisonment  against  the  plaintiff  John  Eohlar,  and  liis 
attorney,  A.  B.  Head,  and  the  justice  of  the  peace  S.  B.  Thomfsok, 
and  the  constable  W.  W.  Norris ;  and  the  defendants  justified  as  afore- 
said. The  plaintiff  claims  that  this  justification  was  entirely  in- 
sufficient, because,  as  he  claims,  the  affidavit,  upon  which  all  the 
proceedings  connected  with  his  arrest  were  foanded,  was  absolutely 

void. 
*643     *The  defendants  in  error  (defendants  below)  have  filed  no 

brief  nor  made  any  appearance  in  this  court;  and  hence  we 
do  not  know  precisely  what  their  claim  is.  But  we  take  it  from  the 
record  and  the  brief  of  the  plaintiff  in  error  that  the  only  question 
for  us  to  determine  is  whether  the  affidavit  for  the  order  of  arrest  is 
absolutely  void  or  not.  If  the  affidavit  was  only  irregular  and  merely 
voidable,  we  would  think  that  the  justification  was  sufficient;  but  if 
it  is  absolutely  void,  substantially  the  same  as  no  affidavit,  then  we 
would  think  that  the  justification  was  not  sufficient.  We  think  that 
the  affidavit  is  absolutely  void.  It  does  not  state  any  one  of  the 
grounds  necessary  to  be  stated  in  an  affidavit  for  an  order  of  arrest. 
Section  16  of  the  bill  of  rights  of  the  constitution  provides  that  "no 
person  shall  be  imprisoned  for  debt  except  in  oases  of  fraud."  And 
section  18,  Justices'  Code,  gives  the  grounds,  and  the  only  grounds, 
upon  which  an  order  of  arrest  may  be  issued.  These  grounds,  or 
some  one  of  them,  must  necessarily  be  stated  in  the  affidavit  for  the 
order  of  arrest,  or  the  order  of  arrest  willl  be  void.  These  grounds 
are  as  follows : 


HAtlSB  V.  KOHLAB.  449 

*' Firsts  that  the  deflBndant  has  nBmoved,  or  begun  to  remoTe,  any  of  his 
property  out  of  the 'county,  with  intent  to  defraud  bis  creditors;  seoondf  that 
the  defendant  has  begun  to  convert  his  property,  or  any  part  thereof,  into 
money,  for  the  purpose  of  defrauding  his  creditors;  third,  that  he  has  prop- 
erty or  rights  in  action  which  he  fraudlulently  conceals;  fourth,  that  he  has 
assigned,  removed,  or  disposed  of,  or  has  begun  to  assign,  remove,  or  dispose 
of,  his  property,  or  any  part  thereof,  with  intent  to  defraud  his  creditors; 
j^A,  that  the  defendant  fraudulently  contracted  the  debt  or  incurred  the  ob» 
ligation  for  which  suit  is  about  to  be  brought;  9ixth,  that  the  defendant  is 
about  to  abscond,  with  intent  to  defraud  his  creditors.  The  affidavit  shall 
also  contain  a  statement  of  the  facts  claimed  to  justify  the  belief  in  the  exist- 
ence of  one  or  more  of  the  above  particulars.*'    Comp.  Laws  1879,  p.  705. 

It  will  also  be  seen  that  said  section  18,  Justices'  Code,  requires 
that  the  affidavit  shall  contain  a  statement  of  the  facts  claimed  to 

justify  the  belief  in  the  existence  of  one  or  more  of  the  grounds 
*644    for  the  order  of  arrest.     In  the  first  para^graph  of  the  plain- 

tifiF's  affidavit  for  the  order  of  arrest,  he  states  certain  things, 
but  does  not  state  any  one  of  the  istatutory  grounds  for  an  order  of 
arrest.  In  the  second  paragraph  of  the  affidavit  he  simply  states 
what  be  claims  justifies  him  in  the  belief  of  the  existence  of  what  he 
states  in  the  first  paragraph  of  his  affidavit.  He  does  not  even  claim 
that  the  facts  stated  in  the  second  paragraph  would  justify  him  in 
the  belief  of  the  existence  of  any  one  of  the  statutory  grounds  for  an 
order  of  arrest.  The  ground  that  the  plaintiff  would  probably  have 
stated,  if  he  had  stated  any  ground,  would  be,  we  suppose,  the  fifth 
statutory  ground;  that  is,  *'that  the  defendant  fraudulently  contracted 
the  debt  or  incurred  the  obligation  for  which  suit  is  about  to  be 
brooght."  But  he  does  not  state  this  ground  in  his  affidavit,  and  he 
does  not  even  say  that  the  facts  which  he  states  justify  or  tend  to 
justify  him  in  the  belief  of  the  existence  of  any  such  ground.  If  the 
plaintiff  in  that  action  bad  stated  any  one  of  the  statutory  grounds, 
however  informally  and  defectively,  and  however  weak  and  inconclu- 
sive the  evidence  might  be,  we  should  be  inclined  to  hold  that  the 
affidavit  was  not  void,  but  at  most  only  voidable*  But  where  no 
ground  is  stated  in  the  affidavit,  and  no  evidence  purporting  to  sus- 
tain or  support  any  such  ground,  we  think  the  affidavit  is  void;  and, 
as  the  affidavit  is  jurisdictional  in  its  character,  all  proceedings  had 
under  it  or  founded  upon  it  must  also  be  void.  This  view  seems  to 
be  sustained  by  the  authorities :  Spice  v.  Steinruck,  14  Ohio  St.  213 ; 
Gorton  v.  Frizzell,  20  111.  292;  Von  Kettler  v.  Johnson,  57  Bl.  109; 
Johnson  v.  Von  Kettler,  66  111.  63;  Proctor  v.  Prout,  17  Mich.  473; 
Cody  V.  Adams,  7  Gray,  59;  Hall  v.  Rogers,  2  Blaekf.  429;  Taylor 
V.  Moffatt,  Id.  305;  Painter  v.  Ives,  4  Neb.  12^;  Gillott  v.  Thiebold, 
9  Kan.  ^427 ;  Prell  v.  McDonald,  7  Kan.  *426;  Bauer  v,  Qay,  8  Kan. 
♦680. 

c  ourts  are  not  in  the  habit  of  extending  by  construction  either  laws 
or  affidavits  so  as  to  impose  restraint  upon  personal  liberty.  Besides, 
the  creditor  being  his  own  witness  for  the  purpose  of  obtaining  an 
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order  of  arrest,  he  famishing  the  affidavit  upon  which  the  or- 

*645     der  of  arrest  is  issued,  it  is  not  *too  much  to  require  that  be 

should  make  out  a  plain  case.     Generally,  if  he  cannot  make 

out  a  plain  case  when  he  files  his  own  ex  parte  affidavit,  it  is  pretty 

clear  that  he  has  no  such  plain  case. 

We  think  that  the  court  below  erred  in  overruling  the  demurrer. 
The  judgment  of  the  court  below  will  therefore  be  reversed,  and  the 
cause  remanded,  with  the  order  that  the  demurrer  be  sustained. 
(All  the  justices  concurring.) 

NOTB. 

Garable  defects  in  a  oom plaint,  no  action  against  prosecnttng  witneea— Malice.  See 
V^TagstafTv.Schippel,  27  Kan.  460.  Bee,  also,  Prell  v.  McDonald,  7  Kan.  266,  and  note; 
Bauer  v.  Clay,  8  Kan.  889,  and  note.  Malidons  prosecution,  see  QUlespie  ▼.  Hodsos, 
11  Kan.  131,  and  note. 

A  private  person  is  liable  for  a  false  or  unlawful  imprisonment  directed  or  autho^ 
ized  by  him.    McGarrahan  y.  Lavers,  (R.  I.)  3  Atl.  Bep.  692. 

And  to  an  action  for  false  imprisonment,  the  fact  that  tbe  process  on  which  plaintiff 
was  arrested  was  void,  is  no  defense  for  the  complaining  witness  if  he  partidpated  is 
the  arrest;  and  the  fact  that  he  took  fironi  the  niajdstrate  the  warranty  and  gave  it  to 
his  attorney,  who  in  turn  gave  it  to  the  officer  making  the  arrest,  is  evidence  to  to  to  tb« 
jury  of  his  participation  in  the  arrest.  Gelzenbuchter  v.  Niemeyer,  (Wis.)  25  N.  w .  Rep. 
442.  And  a  party  procuring  an  arrest  on  an  insufficient  affidavit  is  liable  for  the  false  im- 
prisonment.  Mudrock  v.  Killips,  (Wis.)  28  K.  W.  Rep.  66.  But  the  person  who  makes 
the  arrest  on  appointment  by  the  magistrate,  if  Ignorant  of  the  facts,  is  not  liable.  Id. 
And  where  a  railroad  conductor  was  a  railroad  police  officer,  and  on  arriving  at  a  sta- 
tion told  the  policeman  to  take  to  the  lock-up  a  passenger  whom  he  charged  with  as 
attempt  to  evade  the  payment  of  fare,  and  the  policeman  did  so  without  a  written  war- 
rant, held,  that  it  was  for  the  jury  to  say  whether  the  conductor,  in  directing  the  ar- 
rest, acted  simply  as  conductor  or  as  a  police-officer  directing  the  other  officers  as  hit 
servants.    Krulevitz  v.  Eastern  R.  Co.,  (Mass.)  9  N.  E.  Rep.  618. 


Geo.  M.  Noble  and  others  v.  Janet  Butlbb  and  others.' 

January  Term,  1881. 

Injunction:  Judgment:  Case  Stated.  Where  one  person  loans  monejfor 
another  upon  a  note  and  mortgage,  and  includes  usurious  interest  in  tbe 
note  and  -mortgage;  and  the  agent  takes  the  note  and  mortgage  in  his  own 
name,  and  indorses  the  same  to  the  lender,  in  accordance  with  an  agree- 
ment previously  made  between  tbe  agent  and  the  lender  that  tbe  note  and 
mortgage  should  be  so  executed  and  indorsed;  and  this  agreement  was 
made  for  the  purpose,  among  others,  that  the  lender  should  get  the  bene- 
fit of  the  usurious  Interest  Included  in  the  note  and  mortgage,  and,  abo, 
if  the  note  and  mortgage  were  not  paid  at  maturity,  that  the  lender  should 
get  the  benefit  of  protest  fees  and  damages ;  and  the  note  and  mortgage 
were  not  paid  at  maturity,  and  a  suit  was  commenced  by  the  direction  of 
both  the  lender  and  the  agent  against  the  maker  of  the  note  and  mort- 
gage, also  making  the  agent  a  party  defendant;  and  it  was  agreed  between 
the  agent  and  the  attorney  for  the  plaintiff  that  the  agent  should  makeoo 
defense  to  the  action ,  and  that  when  tbe  time  came  for  rendering  judgment 

'This  case  referred  to  Boansaville  v.  Hazen.  8S  Kan.  71,  5Plic  Rep.  42S, 
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upon  the  note  and  mortgaf^e,  that  the  attoi-ney  would  dismiss  the  action 
as  to  the  agent»  and  not  have  any  judgment  rendered  against  him,  but 
afterwards  the  Judgment  was  in  fact  rendered  against  the  agent,  as  well 
as  against  the  payee  and  mortgagee  of  the  note  and  mortgage;  and  after- 
wards, but  on  the  same  day  on  which  the  judgment  was  rendered,  the  attor- 
ney told  the  agent  that  the  action  had  been  dismissed  as  to  the  agent,  and 
that  no  judgment  was  rendered  against  him;  and  the  attorney  having 
formerly  been  a  law  partner  of  the  agent,  and  the  agent,  believing  him 
and  relying  upon  what  he  said,  gave  no  further  attention  to  the  matter; 

but  afterwards  the  agent,  who  was  still  the  agent  of  the  lender,  or- 
*646      ♦dered  an  execution  to  be  issued  on  the  judgment,  which  was  done, 

and  the  mortgaged  property  sold  thereunder,  and  the  agent  bid  it  in 
for  the  plaintiff,  and  afterwards  had  the  sale  confirmed,  and  a  sheriff^s 
deed  executed  to  the  plaintiff  for  the  mortgaged  property;  and  the  mort- 
gaged property  did  not  sell  for  enough  to  pay  the  entire  judgment,  but 
left  a  balance  due  thereon  of  some  $300  or  $400;  and  the  agent  still  did 
not  know  that  the  judgment  was  rendered  against  him,  and  did  not  as- 
certain that  fact  for  about  three  years  after  the  judgment  had  been  ren- 
dered; and,  after  more  than  three  years  had  elapsed,  the  plaintifif  ordered 
an  execution  to  be  issued  on  the  judgment  for  the  balance  due  thereon; 
and  the  sheriff,  by  virtue  of  such  execution,  levied  upon  and  seized  the 
property  of  the  agent;  and  he  then  commenced  an  action  against  the 
plaintiff  and  the  sheriff  to  restrain  them  from  collecting  said  execution 
and  judgment:  field^  that,  under  the  circumstances  of  the  case,  the  action 
cannot  be  maintained. 

Error  from  Shawnee  district  court. 
The  ease  is  stated  in  the  opinion. 
Rossingt<m  d  Smithy  for  plaintiff  in  enxnr* 
/•  P.  Oreer,  for  defendants  in  error. 

Valentine,  J.  This  was  au  action  brought  by  George  M.  Noble 
against  Janet  Butler  and  W.  D.  Disbrow,  sheriff  of  Shawnee  county, 
Kansas,  to  perpetually  enjoin  the  collection  of  a  balance  due  on  a  cer- 
tain judgment  rendered  in  favor  of  Mrs.  Butler,  and  against  the  plain- 
tiff and  others.  The  facts  of  the  case  appear  to  be  substantially  as 
follows : 

In  March,  1873,  the  plaintiff  Noble  and  the  defendant  Mrs.  Butler 
resided  in  Topeka,  Kansas.  Mrs.  Butler  had  money  which  she  de« 
aired  to  loan,  and  Noble  acted  as  her  agent  and  attorney  in  loaning 
and  collecting  the  same.  About  March  29,  1873,  the  plaintiff  made 
a  loan  for  the  defendant  of  $1,030  to  Samuel  F.  Craig,  taking 
*647  his  note,  secured  by  a  *mortgage,  therefor^  The  note  and 
mortgage  were  taken  for  an  amount  larger  than  the  sum  loaned, 
the  difference  being  usurious  interest,  and  the  note  and  mortgage 
were  both  made  payable  to  the  plaintiff.  They  were  made  payable 
to  the  plaintiff  for  three  reasons :  First,  it  was  expected  that  Mrs. 
Butler  would  change  her  place  of  residence,  and  that  the  plaintiff 
would  attend  entirely  to  the  business  of  collecting  the  note  and  mort- 
gage, and  to  all  business  connected  therewith ;  second^  it  was  intended 
that  the  note  and  mortgage  should  be  indorsed  before  due  to  Mrs. 
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Batler,  so  that  she  might  appear  to  be  an  innoeeut  purchaser  thereof, 
and  so  that  no  question  with  regard  to  the  osarious  interest  would  be 
likely  to  be  raised;  and,  third,  it  was  intended  that  the  note  and 
mortgage  should  be  indorsed  as  aforesaid,  so  that  protest  fees^and 
damages  might  be  recovered,  provided  the  note  and  mortgage  were 
not  paid  at  maturity.  They  were  so  indorsed  immediately  after  they 
were  executed.  Afterwards  they  became  due,  but  the  maker  and  mort- 
gagor failed  to  pay  them.  At  that  time,  and  up  to  July  1, 1874,  the 
plaintiff  Noble  and  John  A.  Gray  were  partners  as  attorneys  at  law, 
under  the  firm  name  of  Noble  &  Gray.  While  Noble  was  still  acting 
as  the  agent  of  Mrs.  Butler,  the  firm  drew  up  a  petition  for  the  pur- 
pose of  commencing  an  action  on  the  note  and  mortgage,  and  made 
Mrs.  Butler  the  plaintiff,  and  Craig  and  wife  and  Noble  the  defend- 
ants, and  signed  the  petition,  "Noble  &  Gray,  Attorneys  for  Plaintiff." 
Afterwards,  and  after  the  firm  of  Noble  &  Gray  had  dissolved,  Noble, 
at  the  request  of  Mrs.  Butler,  directed  Gray  to  commence  an  action 
on  the  note  and  mortgage ;  and  Gray  did  so  by  filing  the  said  petition 
in  the  district  court,  and  having  the  proper  summons  issued  thereon. 
Allegations  were  inserted  in  this  petition  which  would  have  author- 
ised the  plaintiff  to  recover  protest  fees  and  damages,  provided  the 
allegations  were  not  denied,  or  were  proved ;  and  we  suppose,  of  course, 
that  the  allegations  also  covered  the  full  face  of  the  note  and  mort- 
gage, including  the  usurious  interest  embodied  therein.    It  was  agreed, 

however,  between  Noble  and  Gray,  that  Noble  should  not  make 
*648    any  defense  to  *tbe  action,  and  that  when  the  time  arrived  for 

taking  judgment  on  the  note  and  movtgage,  that  Gray  should 
dismiss  the  action  as  to  Noble,  and  take  judgment  against  Craig  and 
wife  only.  Afterwards,  and  on  February  1, 1875,  judgment  was  ren- 
dered on  the  note  and  mortgage  in  favor  of  the  plaintiff,  and  against 
all  the  defendants,  including  Noble.  It  seems  that  Gray  did  not  per- 
sonally attend  to  the  matter,  but  allowed  one  F.  G.  Hentig  to  appear 
and  take  the  judgment.  Afterwards,  and  on  the  same  day.  Noble 
asked  Gray  if  he  had  attended  to  the  matter,  who  answered  that  be 
had,  and  that  the  action  was  dismissed  as  to  Noble,  and  that  no  judg- 
ment had  been  taken  against  him;  and  Gray  having  been  a  partner 
of  Noble,  and  Noble  having  confidence  in  him,  believed  what  he  said, 
and  gave  no  further  attention  to  the  matter.  Afterwards,  Noble,  still 
acting  as  the  attorney  and  agent  of  Mrs.  Butler,  ordered  an  execution 
to  be  issued  on  the  judgment.  Hentig  filing  the  prosper pracipe  there- 
for. Afterwards  the  mortgaged  property  was  sold  on  the  execution,  and 
Noble  bid  it  in  for  Mrs.  Butler.  He  bid  it  in  for  the  sum  of  $1,100, 
which  left  a  balance  due  on  the  judgment  of  some  |300  or  $400. 
Afterwards  the  plaintiff  procured  a  confirmation  ol  this  sale,  and  also 
procured  the  execution  of  a  sheriff's  deed  for  the  property  sold  to  Mrs. 
Butler.  Afterwards,  and  about  February  1,  1878,  the  plaintiff  as- 
certained for  the  first  time  that  said  judgment  had  been  rendered 
against  him,  as  well  as  against  Craig  and  wife.    He  was  still  the  agent 
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and  attorney  of  Mts.  Batler,  and  directed  F.  G.  Hentig  to  enter  a  re- 
lease of  said  judgment  against  Noble  upon  the  records  of  the  district 
court,  which  Hentig  did,  and  which  he  did  ostensibly  as  the  attorney 
of  Mrs.  Bntler.     Hentig  had  previously  been  entered  as  an  attorney 
of  record  in  the  case  for  Mrs.  Butler.     Hentig,  however,  was  not  in 
fact  the  attorney  of  Mrs.  Butler,  and  had  no  authority  to  enter  said 
release.     Afterwards  the  defendant  Mrs.  Butler  caused  an  execution 
to  be  issued  on  said  judgment,  and  placed  in  the  hands  of  the  defend- 
ant Disbrow,  sheriff,  by  virtue  of  whi<;h  execution  the  sheriff, 
*64r9     Disbrow,  levied  upon  and  seized  the  property  of  the  *plaintiff 
Noble.     The  plaintiff  then,  and  on  January  21,  1880,  com- 
menced this  action  to  restrain  the  sheriff  and  the  defendant  Mrs.  But- 
ler from  all  further  proceedings  in  the  collection  of  said  execution  or 
of  said  judgment. 

The  plaintiff  alleged  the  foregoing  facts  in  his  petition,  and  the  de- 
fendant demurred  thereto,  and  the  court  below  sustained  the  demur- 
rer; to  which  the  plaintiff  excepted,  and  now  presents  the  question 
of  the  sufficiency  of  his  petition  to  this  court. 

We  think  the  petition  is  insufficient.  It  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The  question  presented  to  us 
is  not  merely  whether  a  court  of  equity  may  relieve  a  plaintiff  from 
the  consequences  of  a  wrong,  where  the  defendant  is  undoubtedly 
guDty  of  committing  the  wrong,  and  the  plaintiff  appears  to  be  in 
pari  delicto;  nor  is  the  question  presented  to  us  merely  whether  a 
court  of  equity  may  relieve  a^plaintiff  from  the  consequences  of  his 
contract,  where  the  contract  is  against  law,  or  against  public  policy, 
or  against  public  morals,  and  is  made  principally  for  the  benefit  of 
the  defendant,  and  not  especially  for  the  benefit  of  the  plaintiff,  where 
the  plaintiff  seeks  the  relief;  but  the  question  presented  to  us  em- 
braees  all  these  particulars,  and  more  too.  This  other  question  is 
also  presented  to  us  whether  a  court  of  equity  will  relieve  a  party 
from  the  consequences  of  a  judgment  which  the  party  has,  through 
the  most  unaccountable  negligence,  allowed  to  be  entered  against  him, 
and  to  remain  standing  against  him  for  over  three  years  before  he 
takes  any  steps  to  relieve  himself  therefrom.  The  plaintiff  says  that 
during  that  time  he  did  not  know  that  the  judgment  had  been  ren- 
dered against  him.  This  is  unaccountably  strange,  considering  his 
connection  with  the  parties,  and  with  all  the  proceedings  in  the  case. 
He  was  during  all  that  time  the  agent  for  the  plaintiff.  He  was  one 
of  the  defendants  in  the  case.  He  probably  drew  up  the  petition 
himself.  It  was  drawn  up  in  the  name  of  himself  and  his  former 
partner,  as  attorneys  in  the  case.  He  had  the  execution  issued  in 
the  case.  He  purchased  the  property  of  his  co-defendants  for 
*650  the  plaintiff  when  *the  property  was  sold  on  execution.  He' 
had  the  sale  confirmed,  and  the  sheriff's  deed  executed  to  the 
plaintiff.  And  yet  he  says  he  did  not  know  that  the  judgment  had 
been  rendered  against  himself,  as  well  as  against  his  co-defendants, 
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until  after  all  this  was  done.  He  says  that  he  relied  upon  what  his 
former  partner,  John  A.  Gray,  who  acted  as  attorney  for  the  plaintiff, 
said  to  him.  Bat  he  certainly  had  no  right  to  rely  so  implicitly  as 
he  did  upon  a  person  who  was  then  acting  for  the  other  party,  and 
on  a  side  advei^se  to  him.  Sweet  v.  Hentig,  24  Kan.  *497.  Parties 
to  actions  in  courts  of  justice  should  act  with  the  greatest  vigilance 
in  protecting  their  rights ;  otherwise  they  may  forever  lose  the  oppor- 
tunity of  having  their  rights  considered  in  a  court  of  justice.  Hill 
V.  Williams,  6  Kan.  ♦IT;  Cole  v.  Walker,  7  Kan.  *189;  Tutt  v.  Fer- 
guson, 13  Kan.  *45;  Mehnert  v.  Thieme,  15  Kan.  *368.  If  it  is  le- 
gally wrong  that  the  plaintiff  should  pay  said  judgment,  then  he  had 
a  defense  to  the  action  in  which  said  judgment  was  rendered,  and  he 
should  have  appeared  in  the  district  court  before  any  judgment  was 
rendered,  made  a  defense  to  the  action,  and  prevented  the  judgment 
from  being  rendered  against  him. 

Under  the  circumstances. of  the  case  as  they  are  now  presented,  we 
think  the  plaintiff  has  no  remedy.  For  the  purposes  of  this  case  it 
might  be  admitted  that,  if  the  plaintiff's  wrong,  in  uniting  with  the 
defendant  in  devising  a  scheme  for  the  purpose  of  procuring  usurious 
interest  and  protest  fees  and  damages  from  Craig  was  the  only  thing 
in  the  way,  then  that  he  might  be  relieved  by  a  court  of  equity  from 
the  consequences  of  such  wrong.  It  might  also,  for  the  purposes  of 
this  case,  be  admitted  that,  if  the  contract  entered  into  between  the 
plaintiff  and  the  defendant  was  the  only  thing  in  the  way,  then  that 
the  defendant  might  be  relieved  from  4he  consequences  of  that  con- 
tract. And  it  might  also  be  admitted  that,  if  the  judgment  rendered 
against  the  defendant  stood  alone,  not  connected  with  any  wrong, 
but  simply  rendered  because  of  the  negligence  of  the  plaintiff  in  not 

making  any  defense  to  the  action  in  which  such  judgment  was 
♦651     rendered,  that  the  ♦plaintiff  might  even  then  be  relieved  from 

the  consequences  of  his  negligence  in  allowing  such  judgment 
to  be  rendered  against  him.  But,  taking  all  these  things  together  and 
in  the  aggregate,  the  plaintiff  certainly  has  no  grounds  for  relief. 
But  we  might  here  say  that  courts  of  equity  seldom,  if  ever,  reach 
forth  to  relieve  persons  from  the  consequences  of  their  own  acts  or 
their  own  negligence,  when,  by  the  exercise  of  the  slightest  diligence, 
such  persons  could  easily  furnish  their  own  relief.  Courts  of  equity 
require  that  persons  shall  themselves  exercise  reasonable  diligence  in 
the  protection  of  their  rights,  and  that  they  shall  not  depend  sloth- 
fully  upon  the  action  of  courts  of  equity.  And,  further:  Courts  of 
equity  will  seldom  interfere  where  parties  have  an  adequate  remedy 
at  law.  Of  coursd,  the  defendant  would  have  no  right  to  complain 
even  if  the  judgment  sought  to  be  enjoined  in  this  case  were  set  aside, 
or  were  perpetually  enjoined ;  but  the  public  is  interested,  as  well  as 
the  parties,  in  the  m&nner  in  which  proceedings  are  carried  on  in 
courts  of  justice.  Courts  cannot  be  trifled  with  by  having  sham  pro- 
ceedings carried  on  before  them,  in  the  manner  in  which  the  plaintiff 
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ilesired  to  have  the  case  of  Mrs.  Butler  against  biniBelf  and  Craig  and 
wife  carried  on  in  the  conrt  below.  If  it  was  wi-ong  for  Mrs.  Butler  to 
recover  a  judgment  against  the  plaintiff,  then  he  should  not  have  al- 
lowed himself  to  have  been  made  a  party  to  that  case.  He  should  not 
have  consented  to  the  sham  proceeding  of  having  a  suit  carried  on 
against  him  as  a  defendant,  if  no  judgment  was  to  be  rendered  against 
him.  But,  if  he  was  made  a  partj  against  his  will,  then  he  should 
have  set  up  all  the  defenses  in  the  action  which  he  had,  and  should 
have  prosecuted  them  with  all  the  energy  which  he  could  command. 
Having  failed  to  do  this,  he  has  lost  his  remedy,  provided  he  ever  had 
any. 

The  judgment  of  the  court  below  will  be  affirmed, 

(All  the  justices  concurring.) 


*652  *Matt.  Kernkr  v.  Henby  Pbtioo. 

January  Term,  1881. 

New  Trial:  Justice's  Court.    Where  a  ease  is  tried  before  a  jnstioe  of  the 
'  peace  without  a  jury,  and  the  Justice  renders  a  judgment  therein,  the 
justice  has  no  power,  Ave  days  thereafter,  to  entertain  a  motion  for  a 
new  trial,  and  to  grant  the  new  triaL^ 

Error  from  Johnson  district  court. 

The  case  is  stated  in  the  opinion. 

John  A,  Rankin  and  A.  Smith  Devcnney,  for  plaintiff  in  error. 

Burris  do  Little^  for  defendant  in  error. 

Yalentikb,  J.     On  March  29,  1880,  Henry  Petigo  commenced  an 

action  before  a  justice  of  the  peace  of  Johnson  county,  Kansas,  against 

Matt.  Eerner,  claiming  $40  damages  for  trespass  alleged  tb  have 

been  committed  by  Keruer  upon  the  real  estate  of  Petigo.     Eerner 

filed  a  bill  of  particulars  denying  generally  all  the  allegations  of  the 

plaintiff's  bill  of  particulars,  and  setting  forth  a  set-off  against  Petigo 

of  $33.40  on  an  account.     On  April  2,  1880,  a  trial  was  had  before 

the  justice  without  a  jury.    Petigo  introduced  his  evidence,  and  rested. 

Eerner  then  proceeded  to  introduce  his  evidence,  and  with  reference 

thereto  the  justice's  docket  shows,  among  other  things,  as  follows : 

^Matt.  Eerner,  the  defendant,  testified  on  behalf  of  defendant.  The  ques- 
tion being  asked  of  defendant,  what  purpose  he  had  in  planting  the  buck- 

1  Where  an  action  is  tried  before  a  justice  of  the  peace  withont  a  Jury,  and  it  is  claimed 
that  the  findinii;  of  the  justice  is  not  sustained  by  dufflcient  evidence,  that  question  can- 
not be  taken  to  the  district  court  on  petition  in  error.  Mills  v.  Kansas  Lumber  Co., 
26  Kan.  575.  See,  also,  Theilen  ▼.  Hann,  27  Kan.  778.  Greenwell  v.  Greenwell,  28 
Kan.  413.  When  Civil  Code  does  not  apply  to  Justices'  courts,  see  Lyons  v.  Insley,  82 
Kan.  174,  4  Pac.  Bep.  150,  and  cases  dtea. 
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wheat,  objected  to  by  plaintiff,  the  ground  of  objection  bdng  that  it  had 
not  been  proved  that  witness  was  an  expert;  the  decision  of  court  being  that 
defendant  might  ask  the  witness  if  he  is  a  fanner.    The  question  being  asked 

and  answered  affirmatively,  there  was  no  further  ruling  of  the  court. 
*653     At  this  j  uncture  in  the  ^proceedings  the  plaintiff's  counsel  annonnoed 

in  open  court  that  no  further  proceedings  would  be  participated  in  bv 
the  plaintiff,  and  that  the  court  might  enter  judgment  against  i^intiff  for 
tlie  sum  of  $33.40,  and  costs  of  suit. " 

The  court  thereupon  rendered  judgment  in  accordance  with  the 
consent  of  Petigo  in  favor  of  Kerner  and  against  Fetigo  for  the  som 
of  $33.40,  and  costs.  Five  days  thereafter,  and  on  April  7, 1880, 
Petigo  filed  a  motion  for  a  new  trial,  which  motion  reads  as  follows: 

"And  now  comes  the  plaintiff,  and  moves  the  court  to  set  aside  and  vacate 
the  judgment  rendered  in  the  above  case,  and  give  the  plaintiff  a  new  trial 
for  the  following  reasons,  to-wit:  (1)  Irregularity  in  the  proceedings  of  the 
court;  (2)  accident  and  surprise  which  ordinary  prudence  could  not  Iiaye 
guarded  against;  (3)  that  the  court  rendered  a  judgment  for  the  whole  of  the 
defendant's  claim,  when  it  was  the  intention  of  the  plaintiff  to  allow  judg- 
ment for  costs  only ;  (4)  that  the  court  erred  in  rendering  a  judgment  in  favor 
of  the  defendant  for  the  amount  claimed  in  defendant's  bill,  for  the  reason 
that  the  defense  set  up  in  said  bill  was  not  a  proper  set-off  against  the  plain- 
tiff's cause  of  action . " 

This  motion  was  sustained  by  the  justicoi  and  his  docket  entry 
thereof  reads  as  follows : 

"Aprii,  7, 1880. 

"Motion  filed  by  the  plaintiff  for  a  new  trial,  of  which  motion  the  court 
finds  that  the  defendant  has  had  due  notice,  and  thereupon  this  cause  came  on 
to  be  heard  upon  the  said  motion  for  a  new  trial*  and  the  plaintiff  appeared 
by  Bun-is  &  Little,  his  attorneys,  and  as  well  came  the  defendant  by  his  at- 
torneys, Hutohinson  &  Bai^in;  and  the  court  having  heard  the  facts  in  the 
case  as  presented  by  the  attorneys  in  their  arguments,  and  the  law  read,  and 
arguments  of  counsel,  doth  sustain  said  motion,  and  does  grant  the  plaintiff 
a  new  trial;  and  the  trial  of  this  cause,  by  consent  of  defendant  and  plaintiff 
herein,  is  set  for  hearing  April  19, 1880,  at  12  o'clock  M.  of  said  day,  to  which 
the  defendant  excepts  to  the  ruling  of  the  court  granting  a  new  trial  to 
plaintiff.'' 

On  April  19, 1880,  the  justice  called  the  case  for  trial,  and  Fe- 
*654    tigo  appearing,  and  Eerner  not  appearing,  the  justioe  heard^Pe- 

tigo's  evidence  and  rendered  judgment  in  favor  of  Petigo  and 
against  Kerner,  for  $40  damages  and  $87.50  costs*  These  ooste 
included  the  costs  of  both  trials.  On  May  8, 1880,  Eerner  filed  a 
petition  in  error  in  the  district  court  of  Johnson  county,  asking  for  a 
reversal  of  all  the  proceedings  of  the  justice  had  in  the  case  after  the 
first  judgment  was  rendered  therein.  Eerner  filed  affidavits,  and 
made  motions  for  the  purpose  of  procuring  the  original  docket  of  ibe 
justice  of  the  peace  to  show  that  the  new  trial  was  granted  on  April 
9,  lb80,  instead  of  on  April  7,  1880,  as  the  transcript  of  the  justice's 
docket  appeared  to  show;  but  the  court  overruled  hia  motion.  The 
case  was  then  heard  in  the  district  court  upon  the  petition  in  error 
and  the  said  transcript  from  the  justice's  docket,  and  the  eourt  below 
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affirmed  the  second  judgment  rmdored  by  the  juBtioe  of  the  peace, 

to  which  Eerner  excepted,  and  now  brings  the  case  to  this  court  for 

review. 

The  statute  authorizing  new  trials  in  civil  actions  in  justices' 

coorts  reads  as  follows : 

"Sec.  110.  It  shall  be  lawful  for  the  Justice  before  whom  a  cause  has  been 
trledt  on  motion  of  the  party  aggrieved,  and  being  satisfied  that  the  verdict 
was  obtained  by  fraud,  partiality,  or  undue  means,  or  that  the  verdict  is  not 
sustained  bv  sufficient  evidence,  or  is  contraiy  to  law,  at  any  time  within  five 
days  after  the  day  of  trial  to  grant  a  new  trial ;  and  he  shall  set  a  time  for  the 
new  trial,  of  which  the  opposite  party  shall  have  at  least  three  days*  notice." 
Comp.  Laws  1879,  j).  718. 

It  is  also  provided  in  the  Justice's  Code  as  follows : 

''Sec.  185.  The  provisions  of  an  act  entitled  *  An  .act  to  establish  a  Code  of 
Civil  Procedure,'  which  aie  in  their  nature  applicable  to  the  jurisdiction  and 
proceeding  before  justices,  and  in  respect  to  which  no  special  provision  is 
made  by  statute,  are  applicable  to  proceedings  before  justices  of  the  peace." 

Section  306|  Code  Civil  Proc,  provides  for  granting  new  trials  in 
the  following  among  other  cases :  First,  irregularity  in  the  proceed- 
ings of  the  court ;  third,  accident  or  surprise  which  ordinary  prudence 
could  not  have  guarded  against.  But  there  is  no  statute  providing 
for  granting  a  new  trial  for  either  the  third  or  fourth  ground 
*655  set  forth  in  the  ^plaintiff's  motion  for  a  new  trial  in  the  justice's 
court,  unless  these  grounds  are  contained  in  the  first  and  sec* 
ond  grounds  of  his  motion. 

The  plaintiff  in  error,  Eerner,  claims  that  the  justice  of  the  peace 
bad  no  power  or  authority  to  set  aside  the  judgment  whioh  had  been 
rendered  in  bis  favor,  and  to  grant  Petigo  a  new  trial;  and  he  claims 
this  upon  various  grounds  and  for  various  reasons :  (1)  He  claims 
that  a  jnstice  of  the  peace  has  no  power  to  grant  a  new  trial  except 
under  said  section  110;  and  he  further  claims  that  a  justice  of  the 
peace  has  no  power,  under  that  section  to  grant  a  new  trial  except 
where  the  trial  has  been  by  a  jury;  and  it  is  admitted  that  in  this 
case  the  trial  was  not  had  by  a  jury.  (2)  He  further  claims  that 
the  grounds  set  forth  in  Petigo-'s  motion  for  a  new  trial  are  not  the 
grounds  mentioned  in  said  section  110  for  a  new  trial.  (3)  He  claims 
that  the  grounds,  as  in  fact  set  forth  by  Petigo  for  a  new  trial,  or  as 
they  would  be  set  forth  if  set  forth  under  said  section  110,  are  not 
and  would  not  be  true,  as  the  record  of  the  justice  of  the  peace  shows. 
(4)  He  further  claims  that  the  new  trial  was  not  granted  within  five 
days,  as  said  section  110  requires,  (5)  He  further  claims  that  sec- 
tion 306,  Civil  Code,  is  not,  by  virtue  of  section  185,  Justices'  Code, 
applicable  to  proceedings  granting  new  trials  in  justices'  courts, 
for  the  reason  that  section  110  furnishes  special  provisions  covering 
the  whole  ground  for  granting  new  trials  in  justices'  courts.  {6)  He 
further  claims  that  the  motion  for  a  new  trial  in  the  justice's  court 
was  not  filed  within  tliree  days  alter  the  judgment  was  rendered,  nor 
at  the  same  term  at  which  it  was  rendered,  as  is  required  by  Code 
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Civil  Proc.  Civil  Code,  §  308.  It  is  admitted  in  thie  ease  thai  the 
motion  for  a  new  trial  was  not  filed  until  five  days  after  the  jadg- 
ment  was  rendered.  (7)  He  also  claims  that  even  if  section  d06» 
Civil  Code,  is  applicable  to  granting  new  trials  in  justices' 
*656  courts,  still  that  the  *grounds  alleged  for  a  new  trial  in  this 
case  are  not  true,  as  is  shown  by  the  record  of  the  justice  of 
the  peace. 

In  answer  to  Kerner's  claim  that  the  justice  of  the  peace  had  no 
power  in  this  case  to  grant  a  new  trial,  Petigo's  counsel  make  the 
following  argument  in  this  case  in  their  brief : 

"The  first  proposition  advanced  by  the  plaintiff  in  error  is  that  a  Justice  of 
the  peace  has  no  power  to  set  aside  his  own  judgments,  and  that  section  110 
of  the  Justices'  Code  only  applies  to  cases  tried  by  a  jury;  but  we  believe  with 
the  trial  court  that,  under  that  section,  there  is  power  to  set  aside  the  judg- 
ment of  the  court  and  grant  a  new  trial.  But  we  contend  that,  independent 
of  section  110  of  the  Justices^  Code,  a  justice  of  the  peace  has  such  power. 
Section  185  of  the  Justices'  Code  m^es  the  Code  of  Civil  Procedure  apph- 
cable  to  proceeding3  before  justices  of  the  peace.  So  we  contend  that  under 
section  306  of  the  Civil  Code,  the  judge  of  &e  district  court  may  set  his  judg- 
ment aside  for  the  reasons  therein  specified.  It  would  be  absurd  to  say  that 
a  judge  of  the  district  court  who  is  elected  on  account  of  his  legal  learning, 
can  set  his  judgments  aside,  but  that  a  justice  of  the  peace,  who  may  have  no 
legal  learning,  yet,  seeing  his  error,  has  no  such  power.  But  is  section  806 
*  in  its  nature  applicable  to  proceedings  before  justices  of  the  peace  ?'  We  cer- 
tainly think  that  if  the  judge  can  set  aside  his  judgment  for  « irregularity  in 
the  proceedings  of  the  couirt,'  that  this  is  applicable  to  a  justice,  and  he  may 
set  his  judgment  aside  for  the  same  reason." 

We  are  inclined  to  think  that  the  plaintiff  in  error  is  correct.  Sec- 
tion 110,  Justices'  Code,  does  not  authorize  a  new  trial  to  be  granted 
in  any  case,  except  where  there  has  been  a  "verdict;"  and  the  word 
"verdict"  has  a  well-defined  signification  in  law.  It  means  the  de- 
cision of  a  jury,  and  it  never  means  the  decision  of  a  court  or  a  ref- 
eree or  a  commissioner.  See  Abb.  Law  Diet.  tit.  "Verdict. "  In 
common  language,  the  word  "verdict"  is  sometimes  used  in  a  more 
extended  sense,  but  in  law  it  is  always  nsed  to  mean  the  decision  of 
a  jury;  and  we  must  suppose  that  the  legislature  intended  to  use  the 
word  as  it  is  used  in  law.  And  there  can  be  no  great  hardship  in 
not  conferring  authority  upon  justices  of  the  peace  to  grant  new  trials 
where  thq  case  has  been  tried  by  the  justice  alone*  In  all 
*657  such  cases  the  defeated  *party  can  take  an  appeal  to  the  dis- 
trict court  if  he  chooses  to  do  so ;  and  in  many  such  cases  he 
would  also  have  an  ample  remedy  by  petition  in  error.  The  defeated 
party  may  always  have  a  new  trial,  if  he  wants  it,  by  i^imply  taking 
an  appeal  to  the  district  court,  and  sometimes  he  can  have  a  new 
trial  by  taking  the  case  to  the  district  court  on  petition  in  error. 

We  also  think  that  the  claim  of  plaintiff  in  error  that  section  306, 
Civil  Code,  is  not  applicable  to  granting  new  trials  in  justices'  courts, 
is  correct.  Section  185,  Justices'  Code,  makes  the  provisions  of  the 
Civil  Code  applicable  to  proceedings  before  justices  of  the  peace  only 
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'wliere  there  is  no  special  provision  otherwise  made  by  statute;  and 
special  provision  for  granting  new  trials  in  justices'  courts  is  specific- 
ally made  by  said  section  110;  and  although  the  grounds  therein 
given,  authorizing  the  granting  of  new  trials,  are  limited  and  few  in 
number,  yet  evidently  it  was  intended  by  the  legislature  that  that  sec« 
tion  should  cover  the  whole  ground  for  the  granting  of  new  trials  in 
j  ustiees'  courts.     There  is  not  the  necessity  for  conferring  power  upon 
justices'  courts,  or  upon  any  other  courts  of  limited  and  inferior  ju- 
risdiction,  to  grant  new  trials  where  the  parties  have  ample  remedy 
^7  appeal,  that  there  is  f.or  conferring  such  power  upon  superior 
courts,  where  the  judgment  of  the  court  cannot  be  appealed  from,  but 
^^here  the  only  remedy  for  an  erroneous  decision  or  judgment  is  by 
petition  in  error.     Where  an  appeal  is  taken,  everything  is  tried  de 
novo;  the  whole  case  is  again  tried  upon  the  law  and  the  facts;  but, 
^here  a  petition  in  error  only  is  presented,  nothing  but  errors  of  law 
appearing  upon  the  face  of  the  record  are  inquired  into.     Besides, 
after  a  justice  of  the  peace  has  rendered  his  final  judgment  in  a  case, 
has  not  the  "term**  for  that  case  closed,  so  that  no  motion  for  a  new 
trial  can  be  filed  within  that  "term/'  as  required  by  section  808,  Civil 
Code? 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 
(All  the  justices  concurring.) 


*658  *JoHN  Alderman  v.  B.  Boexen.' 

January  Term,  1881. 

1.  Forcible  Detainer:. Limitation:  Title.    Where  a  person  has  been  in 

the  actual  and  visible  possession  of  real  estate  for  over  two  years  under 
equitable  color  of  title,  no  action  of  forcible  detainer  can  be  maintained 
against  him, — First,  because  of  such  possession  for  over  two  years;  and, 
second,  because  he  holds  the  possession  with  color  of  title. 

2.  Possession :  Color  of  Title.    Where  the  owner  of  real  estate  enters  into 

a  written  contract  with  another  to  sell  and  convey  such  real  estate  to  the 
other,  giving  the  other  the  right  to  the  possession  of  such  real  estate,  and 
a  portion  of  the  purchase  money  is  paid  to  the  owner  of  the  real  estate, 
and  the  purchaser  takes  possession  of  the  property  under  such  contract, 
and  makes  lasting  and  valuable  improvements  thereon,  and  afterwards 
he  sells  his  interest  in  the  property  and  iu  the  contract  to  the  defendant, 
and  the  defendant  takes  possession  of  tK^  property  and  of  the  written  con- 
tract, and  makes  lasting  and  valuably  ^^^oveiaents  on  the  property,  but 


'  In  coart,  Boeken  y«  Alderman,  26  Kftn.  7; 


\ 
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« 

the  contract  if  not  assigned  by  any  written  asstgnment^  nererthelen, 
held,  thai  the  defendant  holds  possession  of  the  property  with  ooierof 
title.i 

Error  from  Allen  diskriet  ooart. 
The  case  is  stated  in  the  opinion. 

Hutchings  d  Denison  and  HiekardM  d  SimpiOH^  for  plsiiiiifF  in  error. 
L.  W.  Keplinger,  J.  0.  F\f€^  and  O.  A,  Amos,  for  defendant  in 
enror. 


Valemtime,  J.  This  was  an  action  of  forcible  detainer,  bronght  by 
B.  Boeken  against  John  Alderman,  under  article  13,  Justices'  Code, 
(Comp.  Laws  1879,  p.  727,)  to  obtain  restitution  of  a  quarter  section 
of  land  from  Alderman  as  ''a  settler  or  occupier  of  lands  or  tenements 

without  color  of  title."  The  action  was  commenced  on  October 
'^'eSQ     27,  1879.     *Tbe  complaint  charges  that  Alderman,  ''on  or 

before  the  first  day  of  October,  1879,"  "without  any  color  of 
title,  settled  upon  and  occupied"  the  land  in  controversy,  and  "does 
unlawfully  and  forcibly  detain  said  premises"  from  the  plaintiff. 
Judgment  was  rendered  in  favor  of  the  plaintiff  in  the  justice's  court, 
and  the  defendant  appealed  to  the  district  court,  where  jadgment 
was  again  rendered  in  favor  of  the  plaintiff;  and  the  defendant  now 
brings  the  case  to  this  court.  The  principal  defenses  of  the  defend- 
ant are:  First,  that  he  settled  upon  and  occupied  said  land  wWi 
color  of  title;  second,  that  he  occupied  the  same  for  more  than  two 
years  before  this  action  was  commenced.  Civil  Code,  §  16,  subsec.  5. 
It  is  claimed  by  the  defendant  that  evidence  was  introduced  in  the 
court  below  tending  to  prove  both  of  these  defenses.  And  yet  he 
claims  that  the  court  below  erroneously  refused  to  give  any  instruc- 
tions with  regard  to  said  defenses,  but  gave  the  following  instruction, 
to- wit :  *" Gentlemen  of  the  Jwry:  The  ooart  instructs  yon  that,  under 
the  law  and  the  evidence  of  this  case,  it  is  your  duty  to  find  for  Ihe 

'Equitable  title  is  sufficient  to  maintain  the  action,  Obnaway  v.  Oore.  27  Kan.  122. 

Statute  op  LiMiTAnoB8-"CoLOB  of  Titls.  Possession  under  color  o£  title  is  posMs- 
sion  under  that  which  in  appearance  is  title,  but  which  in  reality  is  not.  Mclntyrer. 
Thompson,  10  Fed.  Rep.  651 ;  Miller  v.  Clark,  (Mich.)  28  N.  W.  Rep.  85.  A  sheriffs 
deed  gives  color  of  title.  Mclntyre  v.  Thompson,  10  Fed.  Rep.  631.  8o  does  a  quit- 
claim  deed,  Wheeler  v.  Merriman,  (Minn.)  16  N.  W.  Rep.  065;  Swift  ▼.  Mulkey,  (Or- 
12  Pac.  Rep.  76;  the  separate  deed  of  a  married  woman,  tJiougb  void,  Wright  t. 
Kleyla,  (Ind.)  4  N.  £.  Rep.  i^:  a  parol  gift,  Braden  v.Oamx»bell,  (Pa.)  1  Atl.  Rep.  580:  or 
a  contract  for  the  sale  of  Una  made  by  one  who  is  in  under  color  of  title.  Hall  v.  Tor- 
rens,  (Minn.)  21  N.  W.  Rep.  717;  a  tax  deed,  though  the  proceedings  were  invalid,  Ga!* 
ling  V.  Lane,  (Neb.)  22  N.  W.  Rep.  227;  Wheeler  v.  Merriman,  (Minn.)  15  N.  W.  Rep 
665;  but  not  if  the  validity  app^r  f^om  the  recitals  of  the  deed,  Malcahy  v.  Florer, 
(Minn.)  8  N.  W.  Rep.  166;  nor  a  tax  certificate,  McKeighan  v.  Hopkioa,  (N^.)  15  N 
W.  Rep.  711.  In  foica  a  contract  to  convey  land  is  color  of  title.  Montgomery  v.  Sev> 
erson.  20  N.  W.  Rep.  458,  and  17  N.  W.  Rep.  197.  So,  also,  is  a  deed  on  sale  under  or- 
der of  a  probate  court.  Sims  v.  Gay,  (Ind.)  9  N.  E.  Rep.  120.  Color  of  title  does  no« 
mean  actual  title,  nor  does  knowledge  of  an  outstanding  title  affect  it.  BuiKeth  ?.  Tal- 
iaferro, (HI.)  9  N.  E.  Rep.  334.  Defendants,  claiming  to  hold  underoolor  of  title^niQSt 
show  document  or  paper  title.    Armijo  v.  Armijo.  (N.  M.)  IS  Paa  Rep.  92. 
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plaintiff.'*  Under  this  instrnotion  the  jury  found  a  verdict  in  favor 
of  the  plaintiff;  and  the  court,  after  overruling  the  defendant's  motion 
for  a  new  trial,  rendered  judgment  in  accardance  witb  tiie  verdict. 

It  seeme  from  the  evidence  that  the  plaintiff  holds  title  by  a  regular 
chain  from  the  original  patentee  down  to  himself,  while  the  defend- 
ant never  held  by  any  absolute  >  title.  The  land  was  a  part  of  the 
lands  granted  by  the  United  States  to  the  Union  Pacific  Bailway 
Company,  Southern  Branch,  now  Missouri,  Kansas  A  Texas  Bailway 
Company,  by  the  act  of  congress  of  July  26,  1866.  14  U.  S.  St.  at 
Large,  289.  On  August  16,  1870,  the  Missouri,  Kansas  k  Texas 
Bailway  Company  entered  into  a  written  contract  to  sell  and  convey 
the  land  in  controvercy  to  G.  D.  Trimble,  and  in  such  contract  ac- 
knowledged the  receipt  of  a  portion  of  the  purchase  money.  Under 
this  contract,  Trimble  and  his  assigns  had  a  right  to  the  possession 
of  the  property.  On  March  2,  1872,  Trimble  assigned  this 
"^660  contract  *to  Charles  W.  Coit,  who  went  into  possession  of  the 
land  under  this  contract  and  assignment,  and  made  lasting 
and  valuable  improvements  thereon;  and  while  so  in  possession,  and 
in  March,  1877,  sold^  all  his  interest  in  the  land  and  in  the  contract 
to  the  defendant,  who  took  possession  of  the  property,  and  made  valu- 
able  improvements  thereon.  The  evidence  tended  to  prove  that  the 
defendant  has  been  in  possession  of  the  property  ever  sinee;  that  this 
possession  was  actual,  open,  and  visible;  and  that  be  claimed  an  in- 
terest in  the  land  in  good  faith.  At  the  time  that  Goit  assigned  his 
interest  in  the  land  and  in  the  contract  to  the  defendant,  he  did  not 
make  any  written  assignment  of  the  contract,  nor  did  he  enter  into 
any  written  contract  ojf  any  kind  with  the  defendant;  but  simply  de- 
livered the  possession  of  the  land  and  the  possession  of  the  contract 
to  the  defendant.  Afterwards,  and  on  October  21,  1879,  which  was 
only  a  few  days  before  this  action  was  begun,  Coit  assigned  the  con- 
tract by  a  written,  though  informal,  assignment  to  the  defendamt. 
Alderman.  It  will  therefore  be  seen  that  the  defendant  claims  title 
(whatever  his  title  may  be)  through  C.  W.  Coit,  C.  D.  Trimble,  and 
the  Missouri,  Kansas  &  Texas  Bailway  Company,  which  was  the  orig- 
inal patentee.  The  plaintiff  also  claims  title  through  C.  D.  Trimble, 
his  immediate  grantor,  and  through  Nelson  Burnham  and  the  Mis- 
souri, Kansas  &  Texas  Bailway  Company.  We  think  that  the  evi- 
dence tended  at  least  to  prove  both  of  the  defendant's  defenses.  We 
think  that  his  possession  was  under  color  of  title,  and  that  he  had  had 
the  possession  of  the  property  for  more  than  two  years  before  this  ac- 
tion was  brought,  and  therefore  we  think  that  the  court  below  erred 
in  its  instructions.  It  was  not  shown  that  the  defendant  resided  upon 
the  property  all  the  time  that  he  was  in  the  possession  thereof;  nor 
was  it  necessary  that  such  should  be  shown.  We  do  not  think  that 
it  was  necessary  that  he  should  have  resided  upon  the  property  at 
all.  Proof  of  actual  and  visible  possession  was  sufficient.  It  is  not 
necessary  for  us  to  decide  that  the  jury  should  have  found  in  favor 
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of  the  defendant,  if  proper  instractions  had  been  given.  All 
*661  that  is  necessary  for  us  to  decide,  in  order  to  reverse  the 
judgment  of  the  court  below,  is  that  evidence  was  inirodaced 
tending  to  prove  the  defendant's  defenses,  and  that  the  qaestions 
which  this  evidence  presented  shoold  have  been  submitted  to  the  jury. 
We  think  that  the  statute  which  authorizes  an  action  of  forcible  de- 
tainer against  a  person  who  "is  a  settler  or  occupier  of  lands  or  tene- 
ments without  color  of  title"  intends  to  give  an  action  only  where  the 
settler  or  occupier  has  no  color  of  title,  either  legal  or  equitable.  If 
he  has  color  of  title  in  equity,  we  think  that  is  sufficient  to  defeat  the 
action.  Color  of  title,  in  equity,  without  any  absolute  title,  we  think 
is  sufficient  to  defeat  the  action.  Besides,  actions  of  forcible  entry 
and  detainer,  or  forcible  detainer,  are  not  to  be  encouraged  against 
persons  who  have  long  been  in  possession  of  real  estate,  supposing 
that  they  had  some  kind  of  interest  therein,  and  who  have  made  im- 
provements thereon,  whatever  the  rights  or  interest  of  such  persons 
may  be.  Ejectment,  under  section  595,  Civil  Code,  is  a  more  appro- 
priate  remedy  in  such  cases.  Counsel  for  defendant  in  error  (plain- 
tiff below)  almost  admit  that  no  cause  of  actioi^  for  forcible  detainer 
has  ever  accrued  in  favor  of  their  client  or  against  the  defendant  be- 
low. And  they  do  this  upon  the  ground  that  the  possession  and  de- 
tainer of  the  defendant  below  was  not  very  "forcible."  The  defend- 
ant's possession  was  undoubtedly  adverse,  and,  by  a  sort  of  legal  fic- 
tion, it  was  also  "forcible."  But,  whether  it  was  "forcible"  or  not, 
we  tbink  the  plaintiff  below  so  far  failed  in  maintaining  his  action 
that  the  court  below  erred  in  instructing  the  jury  to  find  for  the  plain- 
tiff as  it  did,  and  also  erred  in  overruling  the  defendant's  motion  for 
a  new  trial. 

The  judgment  of  the  court  below  will  therefore  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


•662         *RicHARD  Watson  ».  P.  G.  Biokabd  and  others. 

January  Term,  1881. 

Schools :  Contraots :  Liability  of  Officers.    Where  the  clerk  and  director 

of  a  school-district  purchase  school  apparatus  for  the  district  from  W., 
and  give  W.  an  order  on  the  school-district  treasurer  for  the  amount  to 
be  paid  for  such  apparatus,  and  the  school-district  receives  the  apparatus, 
and  the  said  clerk  and  director  had  no  authority  from  the  school-district 
to  purchase  said  apparatus,  or  to  draw  said  order  for  the  same,  and  all 
the  parties  had  knowledge  of  all  the  facts  relating  to  the  matter,  and 
their  mistake  in  making  the  purchase  and  sale,  and  in  drawing  and  re> 
ceiving  the  order,  was  one  of  law  and  not  one  of  fact,  Tieldf  that  the 
clerk  and  director  are  not  personally  and  individually  liable  for  the  amount 
of  the  order. 


WATSON  V.  RIGKARD,  468 

Error  from  Sedgwiok  distriot  court. ' 
The  case  is  stated  in  the  opinion. 
Stanley  dt  Wall^  for  plaintiff  in  error. 
SluMt  d  Hatton^  tot  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Bichard  Watson 
against  P.  G.  Bickard  and  H.  L.  Dewing  personally  upon  the  follow- 
ing instrument  in  writing,  to- wit: 

"March  2.  1877. 

'^Treasurer  of  ScTtool^VUtrict  ITo.  51,  County  of  Sedgwick,  Kansas:  Pay 

to  N.  Wood  &  Co.,  oY  bearer,  the  sum  of  forty-seven  dollars  and cents, 

for  school  apparatus,  (interest  ten  per  cent.,)  out  of  any  funds  in  your  posses- 
sion raised  or  appropriated  for  such  purpose. 

''P.  a.  Bickard,  District  Clerk. 
"♦47.  H.  L.  Dbwino.  Director." 

The  plaintiff  in  bis  petition  alleges  that  the  defendant  P.  G.  Bick- 
ard was  clerk,  and  the  defendant  H.  L.  Dewing  was  director, 
*663  of  said  school-district  No.  51,  and  that  said  instru*ment  in 
writing  was  given  to  N.  Wood  &  Go.  by  the  defendants  for  said 
school-district  No.  51;  that  the  defendants  were  never  authorized  by 
said  school-district,  or  by  any  vote  of  the  members  thereof,  to  pur- 
chase said  school  apparatus,  and  that  they  had  no  such  authority, 
nor  any  authority  from  the  district,  to  give  said  order ;  and  that  said 
N.  Wood  &  Co.  knew  these  facts,  but  that  they  were  unknown  to  the 
plaintiff,  and  that  the  plaintiff  was,  at  the  time  of  the  commence- 
ment of  this  action,  the  owner  and  holder  of  said  instrument  in  writ-  ^ 
ing,  by  purchase  and  delivery.  The  defendants  answered,  admitting 
substantially  all  the  above  facts,  and  further  alleging,  among  other 
facts,  the  following: 

"That  at  the  time  of  said  purchase  and  issuing  said  order  the  defendants 
and  said  N.  Wood  &  Co.  supposed  and  believed  that  said  school-district  board 
had  authority  in  law,  by  virtue  of  their  powers  as  such  school-district  board, 
to  make  such  purchase  and  issue  said  ordei  witJiout  ench  vote  or  authoHtyof 
a  school  meeting;  and  said  purchase  was  made  and  said  school  brder  was  is- 
sued by  said  defendants  by  reason  of  their  said  belief  as  to  the  law,  and  said 
school  order  was  taken  and  accepted  by  said  N.  Wood  &  Co.  by  reason  of  their 
belief  that  said  board  and  said  defendants  had  authority  in  law  to  make  such 
purchase,  and  issue  said  order,  as  the  act  of  said  school-district." 

To  this  answer  the  plaintiff  interposed  a  demurrer,  which  the  court 
below  overruled.     The  plaintiff  then  brought  the  case  to  this  court. 

The  only  question  now  to  be  considered  is  whether  said  demurrer 
was  rightly  overruled  or  not.  We  do  not  think  that  the  court  below 
committed  any  error  in  overruling  it.  We  think  that  the  defendants' 
answer  stated  a  good  defense  to  the  plaintiff's  petition ;  and,  indeed, 
it  is  doubtful  whether  the  petition  itself  stated  any  cause  of  action. 
The  facts,  as  shown  by  the  petition  and  answer  taken  together,  are 
substantially  as  follows:  H.  L.  Dewing  was  director  of  school-dis- 
trict No.  51  of  Sedgwick  county,  Kansas,  and  P«  6.  Bickard  was  the 
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clerk  of  said  district,  and  tbe  two  together  constituted  a  ma- 
*664  jority  of  the  school-district  board.  N.  Wood  t  Go.  sold  *to  tbem 
certain  school  apparataa  eibclusively  for  the  achcol-diabrict, 
— the  members  of  the  board  nevM  having  or  obiainiaK  any  personal 
interest  therein, — and  they  executed  the  instrument  sued  on  in  this 
case.  They  had  no  authority  from  the  school-district  to  porohase 
said  apparatus,  because  they  had  never  been  authorised  so  to  do  by 
any  vote  or  at  any  meeting  of  the  school-district.  Both  the  defend- 
ants and  N.  Wood  &  Go.  were  acquainted  with  all  the  facts,  bat  all 
labored  under  a  mistake  of  law,  believing  that  the  defendants  had 
authority  in  law  to  make  the  purchase  and  to  issue  said  order,  with- 
out  any  special  authority  being  given  to  them  by  the  sohocd-diatrict. 
Afterwards  the  order  was  sold  and  transferred  by  delivery  by  N. 
Wood  dkCo.  to  the  plaintiff  Watson,  who  was  not  acquainted  with  the 
foregoing  facts. 

Upon  these  facts,  are  the  defendants  personally  liable  ?  We  think 
not.  Duncan  v.  Niles,  82  111.  582;  Mann  v.  Bichardson,  66  111.  481 ; 
Abeles  v.  Gochran,  22  Kan.  *40d.  There  is  no  pretense  that  the  de- 
fendants intended,  at  the  time  of  issuing  the  order,  to  bind  themselves, 
nor  that  N.  Wood  &  Go.  understood  that  they  intended  to  bind  or  were 
in  fact  binding  themselves,  but  it  was  understood  by  all  the  parties  that 
the  defendants  were  binding  the  school-distriet  only;  and  under  the 
pleadings  the  mistake  committed  by  all  the  parties  was  a  mistake  of 
law,  and  not  a  mistake  of  fact. 

The  plaintiff  does  not  seem  to  claim  in  this  court  that  he  has  any 
rights  merely  by  virtue  of  being  an  innocent  purchaser  of  the  instru- 
ment sued  on.  He  says  in  bis  brief  that  "the  only  question  presented 
in  this  case  is,  are  the  ofBcers  of  a  school -district  individually  liable 
where  they  exceed  their  authority  in  the  purchase  of  goods  in  such 
manner  as  to  impose  no  liability  on  the  district  to  pay  therefor?" 
The  plaintiff  does  not  seem  to  claim  in  this  court  that  he  stands  in 
any  better  condition  than  N.  Wood  &  Co.  would  if  they  were  the  plain- 
tiffs, and  w.e  do  not  think  that  he  does.  The  instrument  sued  on 
really  showed  upon  its  face  its  nature  and  character.  It  showed  that 
it  was  a  school-district  order,  drawn  by  two  of  the  sehool-dis- 
*  665  trict  officers  upon  their  treasurer,  and  that  it  *was  simply  in- 
tended to  appropriate  school-district  money  to  the  payment  of 
a  claim  against  the  district.  The  instrument  shows  so  plainly  what 
it  was  intended  to  be,  that  we  do  not  think  that  the  plaintiff  could  be 
an  innocent  and  bona  Jide  purchaser  thereof.  It  must  be  presumeii 
that  he  knew  for  what  purpose  it  was  given,  and  that  the  defendants 
did  not  intend  to  made  themselves  personally  liable  thereon.  At 
least,  there  was  enough  upon  the  face  of  the  instrument  to  pat  him 
upon  inquiry. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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Edwabd  Hoyb  and  otheira  o.  Hoba.«b  BiLYxoiiD. 

Januacy  Term.  1881. 

▲ottona:  Jotadar.  Whece  a  deputy  ooDaUble  levies  an  execution  upon 
property  belonging  to  a  person  other  than  the  execution  debtor,  and  such 
person  then  commences  an  action  for  damages  for  the  wrong  against  the 
constable  and  his  sureties  and  the  said  depufy,  and  In  his  petition  in  one 
eountset^  forth  a  cause  of  action  against  the  constable  and  his  sureties  on 
the  constable's  bond,  and  also  a  cause  of  action  against  the  constable  and 
his  deputy  for  the  tort  committed  by  the  deputy,  heldf  that  two  causes 
of  action  are  improperly  joined. 

Error  from  Brown  district  court. 

Action  brought  by  Baymond  against  Hoye  and  three  others  to  re- 
cover certain  damages.  Trial  at  the  February  term,  1880,  of  the  dis- 
trict court,  and  verdict  and  judgment  for  the  plaintiff  for  $353.83 
damages,  and  for  costs. 

C  W.  Johnson^  (Jos.  Falloon,  E,  Bierer,  and  W.  J.  Richardson,  of 
counsel,)  for  plaintiffs  in  error. 

^  Killey  dt  May^  A,  F.  Martin,  and  W.  D.  Wehh,  for  defendant  in 
error. 

• 

"^666  ^Yalsktiki!,  J.  This  was  an  action  brought  by  Horace  Bay- 
mond against  Edward  Hoye,  B.  G.  Chase,  W.  8.  Hall,  and  J. 
D.  Blair,  for  damages  and  wrongs  alleged  to  have  been  committed  by 
J.  D.  Blair.  Hoye  was  a  constable  of  Hiawatha  township,  Brown 
county,  Kansas;  Chase  and  Hall  were  the  sureties  on  his  official  bond, 
and  Blair  was  his  deputy;  and  the  wrongs  alleged  to  have  been  com- 
mitted were  as  follows :  An  execution  was  issued  by  a  justice  of  the 
peace  of  said  Hiawatha  township,  in  favor  pf  Hart  &  Norton  and 
against  Levi  Bemick,  and  placed  in  the  hands  of  Blair  for  service, 
who,  instead  of  levying  upon  the  property  of  Bemick,  levied  upon  a 
portable  steam-engine  belonging  to  Baymond.  Blair  advertised  the 
property,  and  sold  it  at  constable's  sale  to  Fred.  Bohe,  who  sold  the 
same  to  C.  H.  Orth.  Afterwards,  Baymond  brought  an  action  against 
Orth,  and  recovered  a  judgment  for  the  value  of  the  engine;  but,  not 
being  able  to  collect  the  judgment,  be  then  commenced  this  action 
for  damages  against  the  constable,  Hoye,  his  sureties,  Chase  and  Hall, 
and  his  deputy,  Blair.  He  set  forth  all  the  facts  of  his  case  in  one 
count  in  his  petition.  The  defendants  severally -moved  the  court' to  ' 
require  the  plaintiff  to  separately  state  and  number  the  several  causes 
of  action  stated  in  his  petition;  and  also  demurred  to  the  petition 
upon  the  grounds,  among  others,  that  several  persons  were  improp- 
erly joined  as  defendants  in  the  action,  and  thai  several  causes  of 
action  were  improperly  joined  in  the  petition.  The  court  below  over- 
ruled all  of  these  motions  and  demurrers,  to  which  rulings  the  defend* 
V.  25k— 30 
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ants  severally  excepted.     Whether  these  rulings  were  eorrect  or  not 
are  the  first  questions  presented  to  this  oonrt* 

The  principal  question,  we  think,  is  whether  several  oauses  of  ac- 
tion were  improperly  joined.  We  think  the  constable  and  bis  deputy 
might  properly  be  joined  in  one  action  for  the  wrong  committed  by 
the  deputy.  And  thir  is  upon  the  doctrine  of  principal  and 
*667  agent.  The  deputy  is  the  agent  of  the  *constable  for  the  ser- 
vice of  process,  and  whatever  the  deputy  does  under  color  of 
his  ofiSce,  the  constable  in  legal  contemplation  also  does,  and  is  re- 
sponsible therefor.  Ghiradelli  y.  fiourland,  32  Cal.  585;  State  v. 
Kruttschnitt,  4  Nev.  178;  Howse  v.  Moody,  14  Pla.  59.  We  also 
think  that  the  constable  and  his  sureties  might  be  joined  in  an  action 
upon  the  constable's  bond ;  but,  as  this  proposition  does  not  seem  to 
be  controverted,  we  shall  say  nothing  further  with  regard  thereto. 
But  the  question  then  arises,  can  a  cause  of  action  for  the  wrong  of 
the  deputy  constable,  and  against  him,  be  united  with  a  cause  of  ac- 
tion for  a  breach  of  the  constable's  bond,  and  against  a  surety  on  the 
bond?  This  question,  we  think,  must  be  answered  in  the  negative, 
both  upon  principle  and  authority.  Waterbury  v.  Westervelt,  9  N. 
Y.  598;  King  v.  Orser,  4  Duer,  431 ;  Mclntyre  v.  Trumbull,  7  Johns. 
35.  Every  cause  of  action  must  be  founded  upon  some  breach  of 
some  obligation;  and,  to  render  two  causes  of  action  identical,  they 
must  be  founded  upon  the  same  breach  of  the  same  obligation.  We 
think,  therefore,  that  it  is  apparent  that  the  cause  of  action  existing 
in  favor  of  the  plaintiff  Raymond,  and  against  the  deputy  constable, 
is  not  identical  with  the  cause  of  action  existing  in  favor  of  the  plain- 
tiff Raymond,  and  against  the  sureties  of  the  constable's  bond.  The 
cause  of  action  existing  against  the  deputy  constable  is  for  a  breach 
of  that  general  obligation  under  which  we  all  are, — not  to  injure  an- 
other person  in  his  property;  while  the  cause  of  action  existing 
against  the  sureties  on  tlie  constable's  bond  is  for  a  breach  of  the  ob- 
ligation created  by  such  bond.  The  first  is  purely  an  action  of  tort; 
the  second  is  purely  an  action  on  contract ;  and  such  actions  can 
never  be  united  except  under  circumstances  which  do  not  exist  in  this 
case.  Causes  of  action  in  tort  can  only  be  united  with  causes  of  ac- 
tion on  contract  where  they  all  arise  out  of  the  same  transaction,  or 
transactions  connected  with  the  same  subject  of  action.  Civil  Code, 
§  83.  But  even  then  they  cannot  be  united  unless  they  all 
*668  ''affect  all  the  parties  to  the  action,"  except  in  ^actions  to  en- 
force mortgages  or  other  liens.  Civil  Code,  §  88. 
Now,  the  deputy  constable  is  not  affected  by  the  action  on  the  con- 
stable's bond.  He  has  nothing  to  do  with  the  bond.  He  committed 
no  breach  of  any  obligation  created  by  the  bond,  and  the  action  thereon 
does  not  extend  to  him ;  while  the  sureties  are  not  affected  by  the 
tort  of  the  deputy  constable  as  a  tort — ^that  is,  the  tort  in  the  abstract 
does  not  affect  them,  and  an  action  merely  for  the  tort  cannot  be 
maintained  against  them.     They  are  liable  only  for  a  breach  of  the 
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obligation  of  their  bond.  The  constable,  it  is  true,  is  affected  by  both 
causes  of  action.  He  is  liable  for  the  deputy  constable's  tort,  and 
also  liable  for  a  breach  of  the  obligation  of  his  bond*  But  bis  lia- 
bility on  the  bond  does  not  render  his  deputy  liable  thereon ;  nor  does 
his  liability  for  the  tort  render  his  sureties  liable  for  the  tort.  Sup- 
pose, for  instance,  that  for  some  reason  the  constable  bad  not  been 
made  a  party  to  the  suit;  or  suppose  that  for  some  reason  service  of 
summons  bad  not  been  made  upon  him.  Then,  could  the  plaintiff 
proceed  against  the  deputy  constable  and  one  of  the  sureties  only, 
and  this  in  the  same  action,  and  where  both  causes  of  aotion  are 
stated  in  one  count  only  of  the  plaintiff's  petition  ?  We  think  not. 
The  authorities  which  we  have  cited  sustain  the  view  that  we  have 
taken  in  this  case,  and  we  know  of  no  authorities  promulgating  a 
different  doctrine. 

With  this  view  of  the  case  the  judgment  of  the  court  below  must 
be  reversed,  and  the  cause  remanded  for  further  proceedings,  what- 
ever might  be  our  decision  upon  the  other  questions  raised  in  the 
case.    -We  might  say,  however,  that  we  are  inclined  to  think  that  the 
court  below  did  not  commit  any  other  substantial  error;  but  we  do 
not  wish  to  expressly  decide  this,  as  it  is  unnecessary  to  do  so  now, 
and  the  other  questions  may  never  again  be  raised  in  the  case.    When 
the  case  is  tried  again,  the  facts  may  be  shown  to  be  entirely  different 
from  what  they  were  shown  to  be  on  the  first  trial  of  the  case;  and 
the  plaintiffs  in  error  claim  that  they  will  be  shown  to  be  en- 
*669    tirely  different.    *The  judgment  of  the  court  below  will  there- 
fore be  reversed,  and  cause  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 
(All  the  justices  concurring.) 


Edwabd  J.  Mabinbb,  Mayor,  eto.»  and  others,  v.  Johh  Maoxbt. 

January  Term,  1881. 

1.  Costs:  Judgment:  Municipal  Corporation.    The  cityofOlathe,  a  city 

of  the  second  class,  commenced  a  prosecution  in  its  police  court  against 
M.  for  a  violation  of  a  city  ordinance.  Convicted  in  that  court,  M,  ap- 
pealed to  the  district  court,  where  after  trial  he  ^as  acquitted,  and  a  Judg- 
ment entered  that  he  recover  of  the  city  his  costs,  naming  the  amount, 
and  that  execution  issue  therefor.  Held,  that  such  judgment  for  costs 
was  not  a  nullity,  but  until  reversed  or  modified  was  a  valid  judgment 
in  favor  of  M.  and  against  the  city  for  the  amount  named  therein.  Held, 
further,  that  the  collection  of  this  judgment  in  the  name  of  M.  may  be 
enforced,  although  he  has  in  fact  paid  none  of  the  costs. 

2.  :  Execution :  Injunction.    Upon  such  judgment  execution  was 

issued,  and  levied  on  certain  proper^  of  the  city  used  exclusively  for 
public  paiposes.    The  city  brought  an  injunction  to  restrain  further  pro- 
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oeedings  under  that  execution.  The  inJunctioQ  was  granted.  It  a|ip«r- 
ing  from  the  record  that  the  injunction  was  rested  on  the  ground  of  the 
illegality  of  the  levy  upon  property  devoted  to  public  uses,  such  injunc- 
tion will  not  be  held  an  adjudication  of  the  invalidity  of  the  original  Judg- 
ment upon  which  the  execution  was  based. 

Error  from  Johnson  district  court. 

MandamuB,  brought  by  Maekey  against  Mariner,  as  mayor  of  the 
city  of  Olatbe,  and  others,  as  the  coaneil  thereof,  to  compel  them  to 
levy  a  certain  tax.  Trial  at  the  November  term,  1S80,  of  the  district 
court,  and  judgment  for  the  plaintiff. 

7.  0.  Pickering^  for  plaintiffs  in  error. 

Noteman  d  Devenney^  for  defendant  in  error.  * 

*670  *Brbwbb,  J.  This  was  an  action  of  mandamnt,  brought  by  de- 
fendant in  error,  John  Maekey,  against  plaintiffs  in  error,  as 
mayor  and  councilmen  of  the  city  of  Olathe,  to  compel  them  to  levy 
a  tax  to  pay  the  fees  of  witnesses  in  a  criminal  case  theretofore  tried 
and  determined  in  the  district  court  of  Johnson  ooonty,  wherein  the 
city  of  Olathe  was  plaintiff  and  the  said  Maekey  was  defendant.  On 
the  seventeenth  day  of  May,  1879,  said  Maekey  was  duly  arrested  by 
the  marshal  of  said  city  of  Olathe  on  a  charge  of  intoxication,  was 
tried  before  the  police  judge  thereof,  and  found  goilty,  and  sentenced 
to  pay  a  fine,  from  which  judgment  of  conviction  he  appealed  to  the 
district  court  of  said  county,  where  he  was  tried  by  a  jnry,  and  a  ver- 
dict returned  of  not  guilty.  Whereupon  said  court  not  only  entered 
the  usual  judgment  c^  acquittal  and  discharge,  but  proceeded  further 
to  '"consider,  order,  and  adjudge  that  the  said  John  Maekey  have  and 
recover  of  and  from  the  said  city  of  Olathe  all  his  costs  in  this  behalf 
expended,  taxed  at  $237.80,  and  that  execution  issue  therefor."  The 
case,  as  presented  to  this  court,  consists  of  the  record  of  the  original 
case  of  "The  City  v.  Maekey,"  and  "The  City  v.  Julien,  Sheriff,"  a 
suit  to  enjoin  the  collection  of  the  aforesaid  judgment,  and  the  papers 
and  records  of  this  mandamm  proceeding  in  the  court  below. 

Three  questions  are  presented  by  counsel  for  the  city,  the  deter- 
mination of  any  one  of  which  is  fatal  to  plaintiff's  action.  First,  was 
the  city  made  liable  for  the  witness  fees  by  the  judgment  rendered? 
Second,  if  so,  is  the  plaintiff  so  interested  therein  that  he  can  main- 
tain this  action  ?  And,  third,  are  the  proceedings  in  the  injunction 
suit  a  bar  ?  • 

In  reference  to  the  first  question,  thes j  are  the  facts :  The  city 
commenced  an  action  against  John  Maekey  for  a  violation  of  one  of 
its  own  ordinances,  and  was  beaten,  and  a  judgment  rendered  against 
it  for  costs.  Such  general  judgment,  of  course,  carries  all 
^^671  costs,^those  of  witnesses  as  well  as  those  *of  the  clerk  and 
sheriff.  These  latter  the  city  paid ;  the  former  it  questions. 
It  claims  that  this  was  a  criminal  prosecution;  that  such  has  been 
the  ruling  and  decision  of  this  court  thereon,  (Neitsel  v.  Concordia, 
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14  Kan.  *446;)  that  eosts  were  unknown  at  common  law,  (State  v. 
Campbell,  19  Kan.  481;  Commissioners  Johnson  Go.  v.  Wilson,  Id. 
485;)  and  that,  therefore,  a  judgment  against  the  city  for  eosts  is 
void,  and  binds  no  one.  We  eannot  assent  to  this. argument  in  full. 
The  city  is  a  corporation,  and  as  such  was  prosecuting  for  a  violation 
of  one  of  its  ordinances.  The  prosecution  was  for  its  own  benefit. 
The  proceeds,  if  successful,  passed  into  its  own  treasury,  and  were 
subject  to  use  for  its  general  purposes.  Gomp.  Laws,  1879,  p.  176, 
§  68;  Id.  p.  180,  §  94.  Now,  whatever  the  form  or  nature  oif  the  ac- 
tion by  which  the  city  seeks  redress  for  a  violation  of  one  of  its  ordi* 
nances,  it  is  in  such  action  a  party  litigant, — a  suitor.  It  goes  into  a 
court  of  competent  jurisdiction, — a  court  having  jurisdiction  of  it  as  a 
party;  and  in  such  action,  like  all  other  suitors,  is  bound  by  the 
judgment  within  the  general  scope  of  the  powers  of  the  court.  If 
such  judgment  is  erroneous,  it  must  be  corrected  by  appropriate  pro- 
ceedings in  review.  It  cannot  be  treated  as  void  unless  it  is  in  ex* 
cess  of  the  powers  of  the  court.  The  matter  of  costs  is  within  the 
general  powers  of  the  district  court.  And,  even  if  the  court  erred, 
the  judgment  is  not  void.  Take  this  illustration :  Code,  §  589,  pro* 
vides  that  "costs  shall  be  allowed  of  course  to  the  plaintifif,  upon  a 
judgment  in  his  favor,  in  actions  for  the  recovery  of  money  only.'* 
Suppose  an  action  on  a  note,  in  which  the  plainti^  asks  and  obtains 
a  judgment  for  money  only,  and.  in  which,  despite  the  statute,  the 
court  renders  judgment  against  him  and  in  favor  of  the  defendant  for 
costs,  notbwithstanding  the  obvious  error  in  such  judgment,  it  is  not  a 
nullity.  Unless  reversed,  execution  may  issue  on  it,  and  be  enforced  as 
upon  any  other  judgment.  So  here^  whether  this  judgment  was  erro- 
neous,— one  that  could  be  reversed  upon  proceedings  in  error,  (and  we 

express  no  opinion  npon  that  question^  for  it  is  not  properly 
*672    before  us,  though  upon  it  see  the  case  of  Kokomo  *v.  Wills, 

34  Ind.  48,  in  which  it  was  decided  that  a  statute  which  pro- 
vided that  "in  no  case  shall  the  city  be  liable  for  costs"  did  not  apply 
to  the  costs  of  the  district  court  in  a  prosecution  appealed  from  its 
own  police  court,)— -it  is  at  present  a  valid  and  binding  adjudication 
by  a  court  of  general  jurisdiction  against  one  of  the  parties  before  it. 
We  may  add  that  even  in  criminal  cases  the  question  of  costs  is  a 
matter  of  adjudication.  If  the  result  had  been  adverse  to  the  defend- 
ant,  the  judgment  would  have  been  for  costs  as  well  as  a  fine.  If  the 
prosecution  was  malicious,  judgment  would  go  against  the  prosecutor 
for  the  costs.  Comp.  Laws  1879,  p.  180,  §  92.  And  the  city  has  by 
payment  recognized  its  liability  for  the  costs  of  the  clerk  and  sheriff 
in  this  case. 

The  second  matter  must  also  be  settled  against  the  city.  The 
judgment  names  the  specific  amount  for  which  it  is  rendered.  This 
amount  is  unpaid.  It  stands  as  a  judgment  in  favor  of  Mackey.  Of 
course,  it  can  be  discharged  by  payment  to  the  various  parties  en* 
titled  to  costs.     The  payments  already  made  by  the  city  to  the  sheriff 
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and  elerk  have  in  fact  reduced  the  jadgment, — are  payments  on  it,— 
although  not  made  to  the  defendant  in  that  action.  But,  being  a 
judgment  in  favor  of  Mackey,  its  collection  can  be  enforced  in  hia 
name.  It  may  b^  remarked  that  to  the  claim,  when  presented  to  the 
city  council  for  allowance,  was  attached  the  affidavit  of  Geoige  W. 
Wilson  that  he  was  the  agent  of  all  the  claimants  for  witness  fees, 
and  that  those  claims  were  just  and  unpaid.  Obviously  the  coUee- 
tion  was  sought  in  the  interest  and  for  the  benefit  of  the  witnesses 
themselves',  and  Mackey's  name  was  used  as  that  of  the  single  party 
in  whose  favor  a  judgment  for  all  was  entered.  But  at  any  rate  the 
judgment  was  entered  in  his  favor,  and  as  such  could  be  enforced  in 
the  same  way.  If  any  error  was  committed  in  the  form  of  the  jadg- 
ment, that  should  be  corrected.  But  was  there  any  error  in  the 
form  ?  Is  not  the  defendant  even  in  a  criminal  prosecution  person- 
ally liable  to  the  witnesses  he  subpoenas  ?  And  may  not  each  one  of 
them,  though  compelled  to  attend  without  previous  compensation,  re- 
cover  of  him  the  established  fees;  and  this,  without  reference 
*67d  *to  the  possibility  of  any  future  or  further  claim  against  the 
city  or  state  prosecuting  the  action?  Com.  v.  Williams,  13 
Mass.  501;  State  v.  Whithed,  3  Murph.  283;  Tucker  v.  State,  2 
Head,  55o;  Donnelly  v.  County,  7  Clarke,  (Iowa,)  419;  Hyden  v. 
State,  40  6a.  476 ;  Carpenter  v.  People,  8  Oilman,  147. 

The  final  question  is  whether  the  proceedings  in  the  injunction  suit 
are  a  bar.  The  facts  are  these :  On  the  original  judgment  an  exe- 
cution was  issued  against  the  city,  and  placed  in  the  hands  of  the 
sheriif,  who  proceeded  to  levy  it  upon  property  of  the  city  held  for 
purely  public  purposes.  Thereupon  the  city  sued  out  an  injunction 
to  restrain  further  proceedings  under  that  execution.  The  prayer  of 
the  petition  was  simply  to  restrain  proceedings  under  the  execution, 
and  the  injunction  granted  was  to  the  same  effect.  The  petition  al- 
leged that  the  property  was  exempt,  as  held  for  purely  public  pur- 
poses. It  also,  after  stating  the  nature  of  the  judgment,  alleged  that 
it  was  absolutely  null  and  void ;  that  it  was  for  witness  fees  for  which 
the  city  was  never  liable.  It  stated  no  other  facts  tending  to  show 
the  invalidity  of  the  judgment.  The  sheriff  did  not  appear ;  and  the 
court,  finding  *'that  the  facts  and  statements,  all  and  singular,  set 
forth  in  said  plaintiff's  petition  are  true,"  granted  the  injunction. 
Now,  there  being  no  answer,  no  evidence  was  necessary,  and  the  alle- 
gations of  the  petition  were  to  be  taken  as  true.  Now,'  no  fact  was 
alleged  which  showed  that  the  judgment  was  a  nullity.  The  aver« 
ment  that  it  was  null  and  void  was  of  a  mere  conclusion  of  law,  un- 
warranted by  the  facts  stated.  The  facts  alleged,  to-wit,  the  manner 
and  purpose  for  which  the  property  seized  was  held,  were  sufficient 
ground  for  the  relief  prayed  for  and  granted.  To  them  alone  the  in- 
quiry was  obviously  directed  and  limited,  and  the  adjudication  con- 
eludes  thus  far  and  no  further.  If  the  record  leaves  a  doubt  as  to  the 
very  matter  adjudicated,  .testimony  is  sometimes  admissible  outside 


WHITAKEB  t7.  HAWLET.  47t 

the  record  to  remove  the  doubt,  and  deiermine  wbOat  was  and  what 
was  not  really. adjudicated;  but  here  the  record  makes  it  plain,  so 

that  no  testimony  was  needed. 
*674  *We  think  all  these  questions  presented  by  counsel  must  be 
answered  against  the  city.  This  compels  an  affirmance  of  t^e 
judgment.  We  have  considered  no  question  not  presented  by  coun- 
sel. .  It  may  be  doubted  whether  the  mere  fact  of  a  judgment  gives  a 
right  to  a  mandamus  to  levy  a  tax.  The  statute  is  different,  as  re- 
spects cities  of  the  second  class,  from  that  concerning  cities  of  the  first 
class  and  counties.  Whether  the  difference  would  affect  the  right  to 
a  mandamus  we  shall  not  stop  to  consider,  as  the  question  is  not  pre- 
sented. It  may  be  the  city  desires  to  have  ascertained  simply  the 
validity  of  the  judgment.  That  we  have  decided,  and  we  express 
no  opinion  upon  any  other  questions  than  those  raised  by  counsel. 
As  the  time  for  the  general  levy  of  taxes  is  near  at  hand,  the  order 
will  be  made  requiring  the  levy  at  that  time.  In  other  respects  the 
judgment  will  be  affirmed,  and  affirmed  with  costs. 

We  understand  the  next  case  on  our  docket  between  the  same  par* 
ties  involves  the  same  question,  and  the  same  order  of  affirmance  will 
be  made  in  that. 

(All  the  justices  concurring.) 


Joseph  Whitakbb  r.  Lugibn  HawiiBY  and  others.' 

January  Term,  1881. 

1.  Landlord  and  Tenant:  Fire.  Queers,  is  the  doctrine  of  the  old  common 
law  that,  upon  a  covenant  to  pay  rent  in  a  lease  of  lands  and  buildings 
for  a  term  of  je^rs,  the  rent  may  be  recovered  notwithstanding  the  total 
destruction  by  accidental  fire  of  the  buildings,  in  force  in  this  state? 

2. :  Abatement  of  Bent.    Even  if  this  common-law  doctrine  be  in 

force,  yet  where,  by  a  single  instrument,  real  and  pei:sonal  property  are 
leased  for  a  gross  rental,  and  the  personalty  is  a  substantial  part  of  the 
leased  property,  upon  a  total  destruction  by  accidental  fire  the  lessee  is 
entitled  to  an  abatement  of  the  rent  equal  to  the  proportionate  rental 
value  of  the  personjilty. 

♦676      ♦S. :  Insurance:  Effect  of.  Where  a  lease  for  a  term  of  years, 

in  addition  to  a  covenant  to  pay  rent,  contains  a  stipulation  that  the 
lessee  shall  insure  all  or  a  part  of  the  leased  property  in  a  given  amount 
for  the  benefit  of  the  lessor,  held^  that  the  provision  for  insurance  limits 
and  qualifies  tiie  promise  to  pay  rent,  and  that  as  the  former  becomes 
operative  the  latter  ceases  to  have  force. 

Error  from  Leavenworth  district  court.    . 

Action  brought  by  Whitaker  against  Hawley  and  others  for  $275, 
rent  claimed  for  November,  1880.  Trial  by  the  court  at  the  March 
term,  1881,  and  judgment  for  the  defendants  for  costs. 

t  This  oase  hi  court,  30  Kan.  «317, 1  Pac  Kep.  508. 
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Lucten  Baktr^  for  plaintiff  in  erron 

Upon  a  covenant  in  a  lease  of  land  and  buildings  for  a  tenn  of  jean  to  pKf 
rent,  the  rent  may  be  recovered  after  a  destraotioa  of  the  premiaee  leased  by 
aooidental  fire.  Fowler  v.  Bott,  6  Masa.  68;  FhilUpe  v.  Stevens,  16  Mass.  2S8; 
Sheets  v.  Selden,  7  Wall.  416;  fiussman  v.  Oanster,  72  Fa.  St  285;  Oowen 
V.  Lumley,  89  Cal.  151;  lann  v.  Boss,  10  Ohio.  412;  Moffatt  v.  Smith,  4  K. 
Y.  126:  Hallett  v.  Wylie,  8  Johns.  44;  Tayl.  Landl.  &  Ten.  (7th  Ed.)  §  875. 
The  cases  to  the  same  effect,  both  English  and  American,  are  quite  -fullj 
gathered  in  the  case  of  Ooogan  v.  Parker,  2  S.  0.  255,  (reported  in  16  Amer. 
Bep.  666,  667,)  and  in  that  case  it  is  held  that  no  relief  can  be  had  either  in 
law  or  equity.  This  was  also  the  law  of  New  York  antii  changed  by  statute 
of  1860;  Johnson  v.  Oppenheim,  12  Abb.  Pr.  (N.  S.)  449. 

It  is  claimed  that  because  Whitaker  insured  the  leased  building  f6r  910,000 
for  his  own  benefit,  paid  the  premium  himself,  and  collected  the  insurance 
money,  that  in  some  way  it  should  relieve  the  defendants  from  their  express 
covenant  to  pay  rent.  The  defendants  could  have  insured  tl^ir  interest,  and 
probably  did;  but  such  fact  cannot  relieve  them,  either  in  law  or  equity,  from 
their  express  covenant  to  pay  rent.  Sheets  v.  Selden.  7  Wall.  428;  Bussman 
V.  Ganster,  72  Pa.  St.  285;  Leeds  v.  Oheetham,  1  Sim.  146;  Lofft  v.  Dennis, 
1  £1.  &  £1.  474.  The  defendants  by  their  own  act  created  a  duty  or 
*676  charge  upon  themselves,  and  are  bound  to  make  it  good  notwith^^taod- 
ing  &e  accidental  destruction  of  the  property  by  fire,  because  thej 
ought  to  have  provided  against  it  by  contract.  Courts  cannot  add  terms  and 
conditions  to  a  contract  made  by  the  parties,  nor  can  they  refuse  to  allow 
damages  for  a  breach  thereof,  or  to  render  judgment  for  the  rent  stipulated, 
so  long  as  the  same  is  not  contrary  to  public  policy;  nor  can  they  make  con- 
tracts for  the  parties.  Loss  by  fire  is  an  ordinary  risk,  undoubtedly  contem- 
plated by  both  parties,  and  by  contract  they  can  enlarge  or  restrict  their  lia- 
bility in  case  of  accidental  fire;  and  in  such  case  the  rights  of  the  parties  must 
be  determined  by  the  contract. 

It  is  insisted  by  the  defendants  that  because  machinery,  fixtures,  and  per- 
sonal property  were  leased  with  the  land  and  building  for  a  sum  in  gross,  and 
the  property  subsequently  destroyed  by  accidental  fire,  that  the  plaintiff  can- 
not recover  at  all,  even  if  the  law  is  as  we  claim  with  reference  to  a  lease  of 
land  and  the  buildings  thereon;  and,  in  support  of  such  proposition,  they  cite 
some  authorities  in  case  of  bailment  of  personal  property  and  the  destruction 
thereof.  If  such  is  the  law  in  regard  to  rental  of  personal  property  alone, 
or  the  rental  of  a  single  room  in  a  building,  we  fail  to  see  how  it  can  be  made 
applicable  in  a  case  of  this  kind,  where  lands,  buildings,  fixtures,  and  ma- 
chinery and  personal  property  are  all  rented  for  one  gross  sum.  That  it  is 
not  applicable,  see  Bussman  v.  Ganster,  72  Fa.  St.  &5,  and  the  authorities 
therein  cited.  In  that  case  the  lot,  building,  counters,  shelving,  and  other  per- 
sonal property  were  rented  for  the  term  of  five  years  at  a  gross  sum  per  an- 
num, and  the  same  defense  was  attempted  as  in  this  case.  Shabswood,  Jm 
says:  "£ven  in  the  case  of  a  lease  of  chattels  with  a  house,  where  the  chat- 
tels are  all  destroyed  without  fault  of  the  tenant,  the  better  opinion  seems  to 
be  that  it  afTords  no  ground  of  defense  pro  tanto,"  And  such  seems  to  be 
the  law  of  Indiana,  and  so  decided.  Womack  v.  McQuarry,  28  Ind.  103.  In 
this  case  a  saw-mill,  with  the  machinery  and  other  property  therein,  was 
rented,  as  well  as  a  single  room  in  an  adjoining  factory,  tor  a  gross  sum. 
Both  buildings,  as  well  as  the  personal  property  in  the  snw-mill,  were 
*677  destroyed  by  fire,  "^nd  the  court  held  that  the  tenant  must  pay  the 
rent  for  the  real  and  xMrsonal  property,  except  only  the  rent  for  the 
room  in  the  adjoining  factory.  And  to  this  same  effect  we  undenstand  is  the 
decision  In  Jones  v.  Smith,  14  Ohio,  606.  See,  also,  Sutliff  v.  Atwood,  15 
Ohio  St.  186;  Fay  v.  Holloran,  85  Barb.  295;  Marshall  v.  Moseley,  21  K.  Y. 
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280;  Delacroix  ▼.  Balklej,  18  Wend.  74;  Farewell  v.  Dickenson,  6  Barn.  & 
C.  251. 

Counsel  contend  that,  by  the  destruction  of  the  building  and  machinery  by 
fire,  the  consideration  of  the  contract  faUed,  and  cite  section  8»  c.  21,  Comp. 
Laws  1879.  But  this  section  means  that  a  tbtal  or  a  paitial  failure  of  the 
consideration  at  the  time  the  contract  was  made  may  be  shown  in  defense. 
Besides,  the  same  or  similar  statutes  are  in  force  in  nearly  all  the  states,  and 
were  at  the  time  the  above  decisions  were  made;  and,  where  there  were  no 
such  statutes,  the  courts  have  generally  held  that  a  total  or  partial  failure  of 
the  consideration  of  a  contract  may  be  shown  as  a  defense. 

8t%lling}f  d  StiUmgs^  for  defendants  in  error. 

This  case  presents  three  questions:  First,  does  a  tenant  who  rents  build- 
ings and  machinery  for  a  term  of  years,  to  pay  rent  for  the  use  thereof  at 
stated  interviils,  bind  himself  to  pay  the  rent  after  their  accidental  destruc* 
tiou  by  fire»  without  his  fault,  to  such  an  extent  as  to  render  the  use  of  the 
same  of  no  value  from  that  time?  Second,  does  a  party  who  hires  the  use  of 
real  and  personal  property  for  a  term  of  years  for  an  entire  price  become  lia- 
ble to  pay  for  such  use  after  the  accidental  destruction  of  the  personal  property 
by  fire,  so  as  to  render  the  further  use  of  the  realty  of  no  value  for  the  term? 
Thirdf  will  a  fair  construction  of  the  contract  sued  on  in  this  case  so  bind 
the  contracting  parties  as  to  compel  payment  after  the  destruction  of  the  per- 
sonalty by  fire? 

By  the  common  law,  if  personal  property  is  hired  or  rented  for  a  term,  and 
it  perishes  by  fire  or  other  casualty,  there  is  no  liability  to  pay  from  that  time. 
Story,  Bailm.  §  417;  £dw.  Bailm.  §§  375,  409.  If  a  room  or  rooms  in  a 
building  are  rented  for  a  term,  and  the  building  is  destroyed,  the  rei^t  cease? 
from  that  time.  Dexter  v.  Norton,  47  N.  Y.  62;  Graves  v.  Berdan, 
♦678  26  N.  Y.  498;  Winton  v.  Cornish,  ♦5  Ohio,  477;  Kerr  v.  Merchants' 
Exp.  Co.,  8  Edw.  Ch.  316;  Tayl.  Landl.  &  Ten.  §  520. 

It  is  claimed  in  this  case  that  the  rule  of  the  common  law  was  that,  in  case 
of  renting  land,  the  rent  shall  continue  to  be  collected,  although  by  accidental 
fire  the  building,  which  constituted  the  chief  consideration  for  the  contract,  is 
destroyed.  We  concede  that  this  was  the  general  common-law  rule,  subject 
perhaps  to  the  exception  that,  when  the  main  inducement  to  the  contract  was 
destroyed,  the  tenant  might  demand  a  cancellation  of  the  contract.  Coogan 
V.  Parker,  2  8.  C.  225.  16  Amer.  Rep.  659.  The  common  law,  however,  is 
not  in  force  in  Kansas,  except  so  far  as  it  is  consistent  with  the  wants  of  the 
people,  etc.,  and  in  aid  of  our  statutes,  etc.  Harrington  v.  Mills,  11  Kan. 
484.  Should  it  be  adopted  by  this  court,  as  claimed  by  the  plaintiff,  we  would 
be  in  the  unenviable  condition  of  having  adopted  rules  from  the  common  law 
by  which,  if  A.  rent  of  B.  the  use  of  a  livery  stable  for  ten  years,  at  a  thou- 
sand dollars  a  year,  and  the  livery  stock  for  the  same  time  and  price,  and  both 
are  accidentally  destroyed  by  fire,  B.  will  be  excused  from  paying  for  the  use 
of  the  stock,  and  compelled  to  pay  for  the  use  of  the  stable  for  the  ten  years. 
The  rule  would  be  an  absurd  one.  The  common-law  rule  on  the  subject  is 
contrary  to  right  and  natural  justice,  and  is  so  regarded  by  the  best  writers 
on  the  subject.  Gates  v.  Green,  4  Paige,  855«  It  is  contrary  to  the  law  of 
every  other  civilized  nation.'  By  the  civil  law,  which  is  now  the  law  of  this 
state  as  a  part  of  the  territory  of  Louisiana,  unless  our  statutes  have  in  some 
way  changed  it,  the  tenant  in  such  case  as  this  is  excused  from  payment  of 
rent.  Our  courts,  as  well  as  those  of  other  states,  have  not  hesitated  to  dis- 
regard the  common  law  when  its  rules  work  injustice  when  applied  to  the 
condition  and  wants  of  the  people.  Duncan  v.  Baker,  21  Kan.  *99;  Drake  v. 
Rogers,  18  Ohio  St.  29.  The  consideration  for  the  premises  under  the  itdes 
and  decisions  of  courts,  as  well  as  by  the  stipulations  of  the  lease,  is  the  use 
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and  enjoyment  of  the  premises  by  Dever  and  his  associates.    This  lease  of 

the  real  and  personal  property,  being  for  two  years,  was  required  by 
'^679      statute  to  be  in  writing.    The  ^consideration  for  the  premises  wholly 

failed  from  the  time  of  the  fire.  Our  statute  provides  (section  8,  c 
21,  Ck)mp.  Laws  1879)  that  "the  want  or  failure,  in  whole  or  in  part,  of  the 
consideration  of  a  written  contract,  may  be  shown  as  a  defense,"  etc.  This 
was  an  executory  contract.  The  consideration  was  a  continuing  one.  If  this 
statute  is  not  made  for  just  such  cases  when  it  uses  the  words  "want"  and 
"failure,"  the  first  of  tliiese  words  properly  applying  to  the  time  of  making 
the  contract,  and  the  second  to  anything  which  shaU  occur  during  Its  execu- 
tion, it  is  difficult  to  conceive  what  the  statute  was  made  for. 

This  case  presents  the  absurdity  of  adopting  the  common-law  rule  in  this 
state,  as  claimed  by  the  plaintiff.  The  legislature  has  provided  for  an  insur- 
ance department,  and  made  ample  provisions  for  encouraging  insurance.  Al- 
most eveiy  house  in  towns  and  cities,  if  not  in  the  countiy,  is  insured  as  this 
was.  When  the  house  is  destroyed,  the  owner  puts  the  money  in  his  pocket, 
and  can  rebuild  or  build  elsewhere,  or  loan  his  money  at  interest.  The  rea- 
soning of  some  of  the  courts  in  establishing  this  harsh  rule,  that,  if  a  tenant 
should  be  relieved  from  the  payment  of  rent  in  case  of  destruction  of  his  prop- 
erty, it  would  be  a  temptation  to  the  tenant  in  some  cases  to  get  rid  of  a  hard 
bargain  by  burning  the  property,  is  reversed  in  this  state;  for,  if  the  landlord 
can  still  receive  the  rents  and  have  the  property  converted  into  money  by  a 
fire,  the  temptation  of  landlords  would  be  too  great. 

The  proposition  tfiat  recovery  cannot  be  had  for  personal  property  after  its 
destruction  will  not  be  controverted.  A  part  of  the  property,  for  the  use  of 
which  $275  per  month  was  to  be  paid,  was  personal  property.  In  a  proper 
case,  a  court  of  equity  would  perhaps  make  an  apportionment,  but  it  would 
not  do  so  to  enforce  an  inequitable  demand,  such  as  this  is.  The  plaintiff, 
therefore,  cannot,  even  if  this  court  would  follow  the  common-law  decisions, 
recover  the  $275.  By  this  contract  he  has  mingled  the  two,  and  cannot  sever 
them,  and  being  unable  to  recover  one,  cannot  recover  the  other.     Jones  v. 

Smith,  14  Ohio,  606. 
♦680     But  in  any  view  of  this  case,  on  a  fair  construction  of  this  ^contract, 

no  recovery  can  be  had.  The  court  will  construe  the  contract  accord- 
ing to  the  intention  of  the  parties.  It  cannot  be  pretended  that  when  Wbit- 
aker  insured  the  building,  and  bound  the  leasee  to  insure  the  personalty, 
thereby  providing  for  the  value  of  it  in  money  in  case  of  fire,  that  it  was  in- 
tended or  contemplated  that  plaintiff  in  error  should  have  the  value  of  the 
property  in  money,  and  still  draw  rent  for  it.  Dexter  v.  Norton,  47  N.  Y. 
62;  Bradley  v.  Steam  P.  Co.,  13  Pet.  89,  100,  101.  The  plaintiff  was  bound 
to  receive  back  the  property  and  cancel  the  contract.  Coogan  y.  Parker, 
supra. 

Brbwbb,  J.  This  was  an  action  on  a  lease  in  which  the  defense 
was  the  destruction  of  the  property  leased,  by  fire.  Judgment  was 
entered  in  the  district  court  in  favor  of  the  defendants,  and  the  plain- 
tiff alleges  error.     The  lease  was  in  writing,  and  was  as  follows : 

"It  is  hereby  agreed  between  Joseph  Whitaker,  of  the  county  of  Leaven- 
worth and  state  of  Kansas,  of  the  first  part,  and  John  W.  Dever,  general  su- 
perintendent of  the  Leavenworth  Syrup  &  Sugar  Refinery,  of  the  county  of 
New  York  and  state  of  New  York,  party  of  the  second  part,  as  follows:  The 
said  Joseph  Whitaker,  in  consideration  of  the  rents  and  covenants  hereinafter 
specified,  does  hereby  let  and  lease  to  said  J.  W.  Dever  and  his  associates  the 
beef  and  pork  packing  house,  No.  1,411  South  Second  street,  situated  upon  a 
portion  of  block  No.  six,  (6;)  in  Fackler^s  addition  to  Leaven  worth  city,  Kan- 
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sas,  wit])  all  engines,  boilers,  machinery,  scales,  and  fixtures  in  said  building, 
consisting  of  engfines,  boilers,  pumps,  elevator  machinery,  and  steam-tanks, 
and  also  a  railroad  switch  with  scales  attached,  to  weigh  railroad  ears,  and 
one  wagon  scales,  appertaining  to  said  leased  premises,  a  schedule  of  said  ma- 
chinery to  be  prepared  in  duplicate  on  the  first  day  of  December,  1879,  with 
the  ground  upon  which  the  building  is  situated,  and  a  strip  of  one  hundred 
feet  immediately  south  of  said  building  at  a  right  angle  with  Second  street, 
and  a  strip  north  of  said  main  building  seventy-five  feet  wide  at  a  right  angle 
with  said  Second  street;  said  ground  being  parts  of  blocks  six  and  seven,  (6 

and  7,)  in  Fackler's  addition  to  Leavenworth  city,  Kansas,  together 
*681      with  the  use  of  the  ^reservoir  pipe  and  apparatus  for  supplying  water 

on  lots  one  (1)  and  two,  (2,)  in  block  No.  nine,^(9,)  in  said  Packler's 
addition  to  said  Leavenworth  city,  for  the  terra  of  two  {2)  years  from  and 
after  the  first  day  of  December,  1879,  on  the  terms  and. conditions  hereinafter 
mentioned,  and  the  payment  of  the  sum  of  two  hundred  and  seventy-five  dol- 
lars (8275)  per  month  as  rent  for  the  use  of  the  premises  and  property  above 
described:  provided,  that  in  case  any  rent  shall  be  due  and  unpaid,  or  if  de- 
fault shall  be  made  in  any  of  the  covenants  herein  cont^ned,  tlien  it  shall  be 
lawful  for  the  said  Joseph  Whitaker,  his  agent  or  attorney,  to  re-enter  said 
leased  premises,  and  to  remove  any  and  all  persons  therefrom. 

"And  the  said  John  W.  Dever  does  hereby  hire,  for  the  term  of  two  years 
from  the  first  day  of  December,  1879,  and  does  hereby  covenant  and  promise 
to  pay  to  said  Joseph  Whitaker  as  rent  for  the  premises  and  property,  the  sum 
of  two  hundred  and  seventy-five  dollars  per  month,  and  during  the  continu- 
ance of  this  lease,  beginning  December  1, 1879.  And  said  party  of  the  second 
part  agrees  to  keep  all  the  machinery  and  attachments  thereto  insured  at  its 
insurable  value,  in  some  responsible  company,  for  the  benefit  of  said  Joseph 
Whitaker,  during  said  term  of  two  years,  and  also  to  pay  all  taxes  upon  all  the 
machinery  and  fixtures  placed  by  the  second  party  in  said  premises.  And  the 
party  of  the  second  part  also  agrees  that  he  will  at  his  own  expense,  during 
the  continuance  of  this  lease,  keep  the  said  premises  and  other  property  in 
every  part  thereof  in  good  repair  and  working  order,  and  will  not  release  the 
whole  of  said  property  without  the  written  consent  of  said  Whitaker,  but  may 
associate  other  persons  with  him,  and  at  the  expiration  of  the  term  yield  and 
deliver  up  the  same  in  like  condition  as  when  taken,  reasonable  use  and  wear 
thereof  and  damages  by  the  elements  excepted.  And  the  said  party  of  the 
first  part  does  covenant  that  the  said  party  of  the  second  part  and  his  associ- 
ates, on  paying  the  rent  as  agreed  and  performing  all  the  covenants  afore- 
said, shall  and  may  peaceably  and  quietly  have,  hold,  and  enjoy  the  premises 
and  property  for  the  term  aforesaid.  The  party  of  the  first  part  f  uither  agrees 
that  the  party  of  the  second  part,  during  the  pendency  of  this  lease,  shall  have 
the  privilege  of  purchasing  said  property.  In  preference  to  any  other  party,  at 
the  same  price,  the  premises,  machinery,  and  fixtures  herein  mentioned;  and, 

should  the  said  party  of  the  first  part  desire  to  re-lease  the  same  at  the 
*682      expiration  of  this  lease,  tlie  party  *of  the  second  part  is  to  have  the 

refusal,  if  he  shall  pay  as  much  as  any  other  party. 
"Witness  our  hands  and  seals  the  eighteenth  day  of  Octdber,  18/9. 

[Signed]  "J.  W.  Whitaker.    [Seal.] 

"J.  W.  Devbr,  [Seal.] 

"Qen.  Supt.  Leavenworth  Sugar  &  Syrup  Refinery. 

"Executed  in  presence  of  H.  Williams. 

"W.  Gbebn.*' 

The  trial  was  by  the  court  without  a  jury,  and  the  following  find- 
ings  of  fact  were  made.  Upon  them,  with  the  lease,  all  the  ques- 
tions in  the  case  arise : 
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"First.  The  plaintiif,  by  the  lease  saed  oiit  rented  the  propertj  therein 
mentioned,  partly  pisrsonal  and  partly  real,  to  John  TV.  Deirer  and  his  assod- 
ates,  for  two  years  from  December  1, 1879>  to  be  uoed  aa  a  manufactory  for  glu- 
coee,  syrupe,  and  sugar  from  corn;  the  rent  to  be  $275  per  month,  pajraUe 
monthly. 

**8tcimd.  Soon  after  the  execution  of  said  lease,  and  on  the daf  oC 

December,  1879,  the  said  Dever  associated  with  himself  Lucien  Hawley,  Nich- 
olas A.  Jones,  J.  Martin  Jones,  0.  V.  K.  Kittridge,  Merritt  H.  Insley,  and 
Matthew  Byan,  as  partners  in  the  business  to  be  carried  on  on  said  leased 
premises,  and  did  conduct  and  carry  on  such  business  upon  said  premises  for 
some  time,  and  the  said  associates  were  carrying  on  such  business  upon  said 
premises  at  the  time  of  the  fire  hereinafter  mentioned. 

''Third.  That  down  to  and  including  the  month  of  October,  1880,  the  plain- 
tiff demanded  of  the  said  firm  and  collected  the  rents  as  specified  in  the  aboTe- 
mentioned  lease,  and  the  firm  paid  the  same  in  accordance  with  the  stipula- 
tion in  said  lease.  i 

'* Fourth.  That  before  the  fire  hereinafter  mentioned,  but  at  what  date  the 
proof  does  not  disclose,  the  said  Lucien  Hawley,  on  behalf  of  himself  and  as- 
sociates except  Dever,  asked  of  the  plaintiff  his  written  consent  to  the  assign- 
ment of  said  lease  by  Dever  to  the  firm  aforesaid,  which  was  refused,  the 
plaintiff  assigning  as  a  reason  for  such  refusal  that  an  assignment  was  un- 
necessaiy,  inasmuch  as  the  lease  ran  not  only  to  Dever,  but  to  his  associates 
as  well. 

"Fifth.  On  the  night  of  October  28,  1880,  the  buildings  embraced  in 
*683  the  lease  were  wholly  destroyed  by  fire.  At  the  *same  time  ail  the 
personal  property  and  other  property  mentioned  in  said  lease  was  by 
the  same  fire  destroyed  or  greatly  injured,  except  two  boilers  and  the  land 
mentioned  in  the  lease.  The  fire  was  accidental,  and  without  fault  of  the  de- 
fendants, or  either  of  them. 

** Sixth.  That  the  fire  left  the  premises  and  property  mentioned  in  the  lease 
in  a  condition  in  which  the  use  of  the  same  for  the  business  for  which  it  was 
rented  was  of  no  value,  without  an  expenditure  thereon  greatly  in  excess  of 
the  value  of  the  use  of  said  preaiises  for  the  remainder  of  the  lease;  but  that 
the  land  and  such  personal  property  as  was  not  wholly  destroyed  might  have 
been  of  some  use  and  value  for  other  purposes,  but  was  of  no  value  to  the 
lessees  except  in  connection  with  the  buildings  and  other  property  as  they  were 
before  the  fire. 

** Seventh.  That  about  November  1, 1880;  the  defendants  notified  the  plain- 
tiff that  they  would  no  longer  occupy  or  use  said  premises  or  property,  and 
have  not  since  that  time  occupied  or  used  the  same,  and  the  plaintiff  refused 
to  receive  the  said  premises,  and  has  not  received  the  same. 

*' Eighth.  That  about  December  1,  1880,  the  plaintiff  demanded  of  the  de- 
fendants payment  in  accordance  with  the  stipulation  of  said  lease  for  rent  for 
the  month  of  Novenriiier,  1880,  which  was  by  tlie  defendants  refused,  because 
of  the  condition  in  which  the  fire  left  the  premises. 

"Ninth.  On  the  twenty-sixth  day  of  July,  1880,  said  Lucien  Hawley, 
Nicholas  A.  Jones',  J.  Martin  Jones,  C.  Y.  N.  Kittridge,  Merritt  H.  Insley, 
and  Matthew  Byan  brought  in  this  court,  against  John  W.  Dever,  suit  No. 
7,980,  in  which  suit  judgment  was  rendered  against  said  Dever,  as  appears 
in  journal  21  of  this  court,  on  pages  97  and  98,  here  referred  to  as  part  of  ths 
finding." 

Conclusion  of  law:  "The  defendants  are  entitled  to  a  judgment 
forcostB." 

The  general  doctrine  of  the  common  law  unquestionably  was  that, 
upon  a  covenant  in  a  lease  of  lands  and  buildings  for  a  term  of  years 
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to  pay  rent,  the  rent  eoold  be  reoovered  after  a  deBtruction  of  the 
buildings  leased,  by  accidental  fire.  The  express  oontraot  and  prom- 
ise was  not  discharged  by  an  act  for  which  the  lessor  was  not  re- 
sponsible. See,  among  many,  the  following  authorities:  Fowler  v. 
Bott,  6  Mass.  63;  Sheets  v.  Selden,  7  Wall.  416;  Bussman 
*684  V.  Gadster,  72  Pa.  *8t.  285;  Cowell  v.  Lumley,  39  Cal.  151; 
Phillips  V.  Stevens,  16  Mass.  238;  Linn  v.  Boss,  10  Ohio,  412; 
Moflfatt  V.  Smith,  4  N.  Y.  126;  Hallett  v.  Wylie,  3  Johns.  44;  Tayl. 
Landl.  &  Ten.  (7th  Ed.)  §  375.  This  doctrine  is  challenged  by  coun- 
sel for  defendants^  and  it  is  urged  that  it  has  no  foundation  in  nat- 
ural justice;  that  the  reasons  for  its  existence  have  disappeared  with 
the  changed  conditions  of  society;  and  that  it  ought  not  to  be  recog- 
nized as  the  law  of  leases  in  Kansas.  It  is  further  claimed  that  even 
if  this  general  rule  be  recognized  as  in  force  in  this  state  until  modi- 
fied by  the  legislature,  as  was  done  in  the  state  of  New  York,  it  is 
not  controlling  in  this  case,  because  here  was  a  lease  of  both  real  and 
personal  property,  and  at  a  single  gross  sum;  that  at  common  law  a 
lease  of  the  latter  ceased  upon  its  accidental  destruction  by  fire;  and 
that,  as  plaintiff  failed  to  show  anything  by  which  an  apportionment 
of  the  rental  value  of  the  two  kinds  of  property  can  be  made,  he  must 
fail  in  his  action.  And,  finally,  it  is  insisted  that  the  parties  to  this 
lease  have  made  provision  for  the  contingency  of  fire,  and  that,  upon 
a  fair  interpretation  of  the  contract  as  a  whole,  it  is  evident  that  the 
understanding  and  intent  were  that  upon  a  destruction  by  fire  rent 
should  cease,  and  in  insurance  should  the  landlord  receive  compensa- 
tion. These  are  the  questions  for  our  consideration. 
'  With  regard  to  the  first  question,  there  can  be  little  doubt  that,  if 
it  were  presented  as  a  new  question  ta  the  courts,  the  general  rulings 
would  be  against  the  common-law  doctrine,  for,  while  the  argument 
in  support  of  it  is  brief  and  clear,  yet  the  practical  application  of  the 
doctrine  works  injustice.  It  assumes  that  which  is  not  generaliv 
true,  and  ignores  that  which  is  ordinarily  the  underlying  fact.  A 
man  leases,  and  contracts  to  pay  rent.  He  puts  no  limitations  or 
conditions  in  his  contract.  Therefore  the  courts  should  insert  none, 
and  should  hold  him  to  the  very  letter.  He  knew  of  the  possibility 
of  destruction  by  fire;  and,  if  he  purposed  to  pay  only  until  such 
destruction,  be  should  have  inserted  a  stipulation  accordingly. 
*685  ^Omitting  any  such  stipulation,  he  intended  no  such  limita- 
tion, bat  meant  himself  to  assume  the  risk,  and  contracted  for 
rent  during  the  entire  term.  Now,  this  argument  is  clear  and  strong, 
and,  if  we  abide  by  the  letter  of  the  contract,  unanswerable.  But 
this  assumes,  what  is  not  generally  true,  that  the  matter  of  fire  enters 
into  the  thought  of  the  parties.  In  nine  cases  out  of  ten  the  pos- 
sibility of  fire  is  not  contemplated.  A  party  sees  a  store  suitable 
for  his  business,  or  a  house  pleasant  for  a  home;  and,  if  time  and 
terms  are  satisfactory,  be  leases.  Often  no  written  contract  is  signed. 
And,  when  a  vn?itten  lease  is  prepared,  he  looks  simply  to  the  amount 
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of  rent  and  the  length  of  the  term  named.  He  may,  indeed,  examroe 
it  to  see  that  nothing  objectionable  is  inserted,  but  he  seldom  notices 
the  omission  of  a  stipulation  for  which  there  is  apparently  no  pres- 
ent need.  Destruction  by  fire  is  an  nnthoaght-of  contingency.  The 
fact  is,  the  parties  negotiate  for  the  possession  of  the  building  during 
the  entire  term.  This  underlies  the  whole  thought  of  lease,  just  as 
fully  as  when  thej  negotiate  for  the  hiring  of  a  horse  or  a  steam-boat, 
or  any  other  chattel.  If  fire  is  thought  of,  it  will  be  mentioned ;  and, 
if  it  is  not  mentioned,  it  is  because  it  is  not  thought  of,  and  because 
they  are  negotiating  for  a  mutually  understood  coterminous  occupa- 
tion and  rent.  Now,  to  ignore  these  facts,  which  actually  underlie 
the  contract,  and  are  the  very  basis  upon  which  it  is  made,  will  prae- 
tically  work  out  injustice,  no  matter  how  beautiful  and  symmetrical 
the  legal  structure  we  erect  thereon.  The  case  of  Bradley  v.  Steam- 
Packet  Co.,  13  Pet.  89,  illustrates  this  truth.  The  plaintiff  in  error 
hired  a  boat  of  defendant  in  error  by  this  written  contract:  "I  agree 
to  hire  the  steam-boat  Franklin  until  the  Sidney  is  placed  on  the 
route,  to  commence  to-morrow,  twentieth  inst.,  at  f  35  per  day.  '*  Now, 
this  makes  no  exception  of  the  times  when  by  reason  of  the  ice 
the  boat  could  not  run,  nor  of  the  contingency  that  some  accident 
might  happen  to  the  Sidney,  and  she  might  never  be  placed  on  the 
route.     Upon  its  face  it  is  a  clear  and  absolute  promise  to  pay  ap  to 

the  happening  of  a  certain  specified  event, — as  clear  and  abso- 
*686    lute,  and  no  m^ore  so,  than  a  prom*ise  to  pay  rent  for  two 

years.  But  the  supreme  court  of  the  United  States  held  that 
he  might  show  that  to  the  knowledge  of  defendant  he  was  the  carrier 
of  the  mail  over  a  certain  route;  that,  when  the  river  was  not  closed 
by  ice,  he  ran  a  steam-boat  carrying  both  the  mail  and  passengers; 
that  the  Sidney  was  designed  and  was  being  prepared  for  this  serv- 
ice, and  that  the  Franklin  was  wanted  for  the  same  purpose;  and 
also  that  when  the  river  was  obstructed  with  ice,  as  it  was  every 
winter,  he  carried  the  passengers  and  mail  by  land,  and  had  an  es- 
tablishment of  horses  and  stages  therefor.  So  that  the  contract,  in- 
stead of  being,  as  it  reads,  one  for  continued  service,  was,  in  view  of 
the  underlying  facts,  one  for  service  when  service  was  possible.  See, 
also.  Doe  v.  Burt,  1  Term  B.  701,  in  which  Ashurst,  J.,  said  that 
"the  construction  of  all  deeds  must  be  made  with  reference  to  the 
subject-matter,  and  it  may  be  necessary  to  put  a  different  construc- 
tion on  leases  made  in  populous  cities  from  that  on  those  made  in 
the  country."     The  case  itself  illustrates  the  thought. 

Again,  in  almost  every  other  contract  these  underlying  facts  are 
recognized,  and  modify  the  letter  to  accomplish  the  intent.  Thus  in 
the  hiring  of  chattels,  though  the  terms  be  as  absolute  and  positive 
as  those  of  a  real  estate  lease,  their  absolute  destruction  without  the 
fault  of  the  hirer  terminates  the  contract.  It  is  assumed  that  the 
contract  only  lasts,  and  the  obligation  to  pay  for  the  nse  continues 
only,  while  the  property  remains  in  being,  and  not  until  the  end  of 
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the  term  named  in  the  cootraet.  Anything  whieb  invQlves  the  Bub- 
stimtial  deetruetion  of  the  chattel  puts  an  end  to  the  obligations  of 
either  party  in  reference  *to  it.  Story,  Bailm.  §  417;  Edw.  Bailm. 
§§  375,  409 ;  Dexter  v.  Norton,  47  N.  I.  63.  So,  if  the  hiring  is  of 
a  room  or  rooms  in  a  bnilding,  destruction  of  the  building  by  fire  puts 
an  end  to  the  lease.  (Winton  v.  Cornish,  5  Ohio,  447 ;  Graves  v.  Ber- 
dan,  26  N.  Y.  498;  Stockwell  v.  Hunter,  11  Meto.  448;  Womack  v. 
MeQuarry,  28  Ind.  103 ;  McMillan  v.  Solomon,  42  Ala.  356 ;)  though 

perhaps  a  different  rule  may  be  considered  in  force  in  England^ 
♦687     (Izon  V.  Gorton,  5  Bing.  N.  C.  501.)    In  the  *oase  of  Taylor  v. 

Caldwell,  118  E.  C.  L.  824,  it  appeared  that  A.  agreed  with  B. 
to  give  him  the  use  of  a  music  hall  upon  certain  specified  days  for 
concerts.  Before  the  time  arrived  the  hall  was  burned,  and  both 
parties  were  held  discharged.  Blaokbubm,  J.,  speaking  for  the  courts 
says :  "'The  principle  seems  to  us  to  be  that,  in  contracts  in  which  the 
performance  depends  on  the  continued  existence  of  a  given  person  or 
thing,  a  condition  is  implied  that  the  impossibility  of  performance 
arising  from  the  perishing  of  the  person  or  thing  shall  excuse  the 
performance."  And  the  reason  he  gives  is :  "Because  from  the  nature 
of  the  contract  it  is  apparent  that  the  parties  contracted  on  the  basis 
of  the  continued  existence  of  the  particular  person  or  thing."  The 
distinction,  of  course,  is  made  that  in  case  of  chattels  there  is  a  total 
destruction,  while  in  the  case  of  ground  and  buildings  it  is  only  par- 
tial; the  ground  remains.  But,  if  the  principle  is  sound,  the  appli- 
cation is  easy,  and  the  rent  may  be  reduced  pro  tanto.  Our  statute 
provides  explicitly  for  the  defense  of  a  partial  failure  of  consideration. 
Comp.  Laws  1879,  p.  209,  §  8.  And  right  here  it  may  be  remarked  that 
a  lease  is  in  one  sense  a  running  rather  than  a  completed  contract.  It 
is  an  agreement  for  a  continuous  interchange  of  values  between  land- 
lord and  tenant,  rather  than  a  purchase  single  and  completed  of  a 
term  or  estate  in  lands.  In  case  df  the  purchase  of  a  horse  or  other 
chattel,  if  the  latter  ceases  to  exist  after  purchase,  there  is  no  failure 
of  consideration,  partial  or  total,  for  the  whole  consideration  passed 
at  the  moment  of  sale ;  but  the  whole  consideration  of  a  lease  does 
not  pass  till  the  term  is  ended.  And  this  statute  has  further  point 
when  we  compare  the  rule  concerning  the  oovenaiit  for  quiet  enjoy- 
ment and  the  promise  to  pay  rent.  The  former,  it  was  held,  was  not 
broken,  unless  the  loss  of  possession  to  the  tenant  arose  from  an 
eviction,  although  it  was  a  distinct  promise  that  the  tenant  should 
have  possession,  and  of  course  that  meant  possession  of  all  included 
in  the  lease ;  yet  destruction  by  fire  of  the  building  was  no  breach. 

The  fire  was  no  act  of  the  landlord;  he  had  been  guilty  of  no 
♦688     breach  of  his  covenant.    As  a  rule  respecting  real  *estate  this 

may  have  been  in  accord  with  the  technicalities  of  the  com- 
mon law,  but  as  a  personal  contract  it  is  certainly  broken  when  the 
larger  part,  it  may  be,  in  value  of  the  property  leased  has  ceased  to 
exist.     And  the  clear  tendency  of  the  rulings  has  been  to  do  awaj 


480 

with  the  eommon*law  ieoh&iealities  eoDeerning  real  estate,  and  to 
bring  the  rules  of  the  eommon  law  more  in  hamooy  with  those  re< 
specting  personal  property.  Donbtless  there  has  been  a  great  change 
in  the  relative  Talae  of  real  estate,  meaning  thereby  merely  the 
ground  itself  and  personalty,  inelnding  in  this  the  buildings  and  im- 
provements put  upon  the  ground.  Indeed,  the  value  of  the  former 
depends  largely  on  the  amount  and  value  of  the  latter.  The  feudal 
system  shaped  and  modified  the  common  law  concerning  real  estate. 
Land  could  not  be  taken  on  execution.  Alienation  was  difficult  and 
expensive.  The  landlord  was  but  the  successor  of  the  ancient  feudal 
lord,  and  his  rights  were  correspondingly  sacred ;  but  now  the  holder 
of  real  estate  has  little  or  no  vantage  over  the  owner  of  personal 
property.  The  distinctions  growing  out  of  the  feudal  system  are  dis- 
appearing, and  this  distinction  between  the  lease  of  real  property  and 
the  hiring  of  chattels  is  one  which  sooner  or  later  will  cease  to  exist. 
Insurance,  now  so  common,  works  a  change  in  the  relative  position 
of  the  parties.  Formerly  the  landlord  was  to  a  great  extent  at  the 
mercy  of  the  tenant,  who  might  put  an  end  to  his  liability  by  firing 
the  building,  and  being  in  possession  could  do  it  easily  and  without 
probability  of  detection.  The  burden  of  such  a  loss  would  fall  upon 
him  who  had  so  little  means  of  preventicm  or  detection;  hence  one 
source  of  protection  was  to  continue  the  liability  for  rent.  But  to-day 
the  rule  is  insurance.  By  this,  fire  only  changes  the  character  of  the 
owner's  property  from  buildings  to  money, — often  a  welcome  change. 
And  if  the  landlord  gets  the  value  in  money,  which  he  may  put  at 
interest,  he  certainly  ought  not  to  receive  rent  for  that  which  has 
ceased  to  exist,  and  thus  double  his  profits,  and  especially  when  the 

insurance  premiums  are  paid  by  the  tenants.  In  tins  case  it 
*689     appeared  that  the  landlord  had  910,000  insur^ance  on  the 

building,  which  he  has  received.  Li  other  words,  that  amount 
he  may  put  at  interest,  while  demtinding  rent  for  the  use  of  property 
no  longer  existing  whose  price  that  is. 

Further,  it  may  be  remarked  that  even  at  common  law  it  was  held 
that  if  the  interest  of  the  lessee  in  a  part  of  the  demised  premises  was 
destroyed  by  the  act  of  God  or  the  public  enemy,  so  as  to  be  incapa- 
ble of  any  beneficial  enjoyment,  the  rent  should  be  apportioned. 
Thus  it  is  said  in  BoUe's  Abridgment,  286,  that  if  the  sea  break  in 
and  overflow  a  part  of  demised  premises,  the  rent  should  be  ap- 
portioned. See,  also,  Bayly  v.  Lawrence,  1  Bay,  4:99;  Bipley  v. 
Wightman,  4  McOord,  447;  Coogan  v.  Parker,  S  8.  0.  255,  (a  case 
in  which  is  a  full  and  satisfactory  review  of  the  autiiorities  upon  this 
question ;)  Edwards  v.  Hetherington,  16  E.  C.  L.  271 ;  Cowie  v.  Good- 
win,  0  Gar.  &  P.  378.  Without  pursuing  this  discussion  fuzthor,  we 
close  with  a  reference  to  the  opinion  of  Chancellor  Walwo&th,  in  the 
case  of  Gates  v.  Green,  4  Paige,  354,  in  which  he  says:  "It  appears 
to  be  a  principle  of  natural  law  that  a  tenant  who  rents  a  house  or 
other  tenement  for  a  short  period,  and  with  a  view  to  no  other  benefit 
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except  that  which  may  be  derived  from  its  actual  use,  should  not  be 
compelled  to  pay  rent  any  longer  than  the  tenement  is  capable  of  be« 
ing  used.^  He  refers  to  the  civil  law»  the  law  of  Scotland  and  else- 
where, to  show  that  such  is  the  accepted  rule  outside  the  domain  of 
the  common  law,  and  evidently  regards  the  rule  of  the  latter  a{> 
against  the  general  law,  and  also  against  natural  justice.  If  the  case 
before  us  rested  upon  the  single  question  whether  the  rule  of  the 
common  law  is  a  part  of  the  law  of  this  state,  we  should  be  slow  to 
disturb  the  decision  of  the  district  court.  True,  the  common  law  is 
in  force  in  this  state,  but  only  as  made  so  by  statute,  and  only  then 
"as  modified  by  constitutional  and  statutory  law,  judicial  decisions, 
and  the  conditions  and  wants  of  the  people/'  Comp.  Laws  1879,  p. 
lOlJ,  §  8. 

But  passing  to  the  second  question,  and  we  think  the  law  is  that 

where  real  and  personal  property  are  leased  by  a  single  instru 
*690     ment,  for  an  amount  in  gross,  and  the  personalty  is  a  *sub- 

stantial  part  of  the  property  leased,  its  destruction  without  the 
fault  of  the  lessee,  by  fire  or  otherwise,  entitles  the  latter  to  an  ap- 
portionment of  the  rent.  The  authorities  are  not  uniform  upon  this 
question.  In  the  case  of  Bussman  v.  Ganster,  72  Fa.  St.  285,  a  lot 
and  building  with  counters,  shelving,  and  other  fixtures  were  leased 
for  a  sum  in  gross.  The  building  and  fixtures  having  been  destroyed 
by  fire,  an  apportionment  of  the  rent  was  sought,  but  denied.  Shars- 
wooD,  J.,  speaking  for  a  majority  of  the  court,  said:  *'In  the  case  of 
a  lease  of  chattels  with  a  house,  where  the  chattels  are  all  destroyed 
without  fault  of  the  tenant,  the  better  opinion  seems  to  be  that  it  af- 
fords no  ground  of  defense  pro  tanto.*'  But  the  authorities  cited  do 
not  bear  him  out  in  this  opinion.  Among  others  he  cites  Le  Taver- 
ner's  Case,  1  Dyer,  56,  but  that  supports  the  right  of  apportionment 
as  follows : 

•Trinity  Term,  35  Hen.  VII1.»  Richards  Le  Taverner's  Case,  1  Dyer,  15. 
A  man  makes  a  lease  for  years  of  land  and  of  a  stock  of  sheep,  rendering 
certain  rent,  and  all  the  stieep  died.  It  was  asked  upon  the  indenture  of 
Richards  Le  Taverner  whether  this  rent  might  be  apportioned.  And  some 
were  of  opinion  that  it  should  not,  although  it  is  the  act  of  God,  and  no 
default  in  the  lessee  or  lessor;  as  if  the  sea  gain  upon  part  of  the  land  leased, 
or  part  is  burned  with  wild  fire,  which  is  the  act  of  God,  the  rent  is  not  ap- 
portionable,  but  the  entire  rent  shall  issue  out  of  the  remainder.  Otherwise 
is  it  if  part  be  recovered  or  evicted  by  an  elder  title,  then  it  is  apport ion- 
able.  And  of  this  opinion  were  Brohblet,  Portmak,  Hales,  sergeants; 
Luke,  justice;  Brooke  and  several  of  the  Temple.  But  Marvyks,  Brown, 
justices,  Townshend,  Griffith,  and  Foster,  e  oatUra;  but  all  thought  it 
was  good  equity  and  reason  to  apportion  the  rent.  And  afterwards  this  c^ise 
was  argued  in  the  Headings  by  More,  in  the  following  lent,  and  it  seemed  to 
him,  and  to  Brooke,  Hadley,  Fortesoue,  and  Brown,  justices,  that  the 
rent  should  be  apportioned  because  there  is  no  default  in  the  lessee." 

See,  also,  Womack  y.  McQuarry,  28  Ind.  103. 
Indeed,  there  would  seem  to  be  no  just  ground  for  denying  appor- 
tionment, even  though  the  common-law  doctrine  in  respect  to  leases 
V.25K— 81 
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of  real  estate  be  conoeded.  Mingling  real  and  personal  prop- 
*691     erty  in  a  single  lease  ought  not  to  prevent  *the  accepted  rales 

concerning  the  hiring  of  each  to  be  applied,  whenever  applica- 
tion is  possible.  So  that,  if  plaintiff  ought  to  recover  for  the  rent  of 
the  building,  the  rental  named  in  the  lease  should  be  reduced  by  the 
proportionate  value  of  the  rental  of  the  machineiy  and  other  personal 
property. 

With  reference  to  the  last  proposition ,  it  will  be  borne  in  mind  that  the 
obligation  to  pay  rent  after  the  destruction  by  fire  was  always  rested 
upon  the  part  of  the  contract  therefor.  It  was  never  doubted  but  that 
by  contract  this  obligation  might  be  limited  or  removed.  The  parties 
might  stipulate  for  rebuilding  by  either,  for  the  absolute  termination 
of  the  lease,  or  any  other  change  in  their  respective  obligations  and 
rights.  Here  the  contingency  of  fire  was  foreseen,  and  provision 
made  therefor.  And  whether  that  provision  was  ample  or  not  is  no 
more  a  matter  of  present  inquiry  than  whether  the  rental  stipulated 
for  was  excessive  or  insufficient.  The  contract  was  that  the  tenant 
should  keep  the  personal  property  insured  at  its  insurable  value  in 
some  responsible  company  for  the  benefit  of  the  landlord.  Thus  in 
case  of  fire  the  landlord  would  receive  pay  for  his  property  destroyed. 
Bent  is  compensation  for  the  use,  and  implies  the  continued  existence 
of  the  property  to  be  used.  Here  this  compensation  was  named  in 
the  forepart  of  the  lease,  as  '*$275  per  month  as  rent  for  the  use  of 
the  premises  and  property  above  described.*'  Beyond  this  compen- 
sation was  the  stipulation  for  insurance.  By  the  lease,  then,  as  a 
whole,  the  tenant  was  to  pay  rent  for  the  use  of  the  property ;  and,  in 
addition,  purchase  a  guaranty  to  the  landlord' that,  in  case  such  use 
should  fail  by  reason  of  fire,  he  should  receive  the  value  of  the  prop- 
erty destroyed.  When  the  latter  comes  into  force,  is  it  not  plain  that 
the  former  ceases  ?  Was  not  the  one  intended  as  a  substitute  for  the 
other  ?  Suppose,  instead  of  contracting  to  procure  insurance,  the  ten- 
ant had  contracted  to  himself  insure  the  property,  so  that  in  ease  of 
destruction  by  fire  he  was  bound  to  pay  the  value,  would  it  for  a  mo- 
ment be  doubted  that  the  rent  ceased  when  the  obligation  to  pay  the 

value  arose  ?  Apply  such  a  contract  to  the  case  at  bar.  Could 
*692     it  be  held  that  a  party  con*tracted  that,  in  case  of  destruction  by 

fire  the  day  after  he  had  taken  possession,  he  would  pay  to  the 
landlord  the  value  of  the  property  leased,  and  also  pay  $^276  a  month 
rent  for  its  use  for  the  ensuing  two  years  ?.  Before  a  contract  could  be 
so  interpreted,  it  must  appear,  not  merely  that  the  language  will  justify 
such  an  interpretation,  but  also  that  it  necessarily  excludes  every  other 
construction.  Paying  value  is  equivalent  to  purchase,  and  who  would 
think,  if  the  right  to  purchase  at  a  stipulated  sum  was  inserted  in  the 
lease,  that  rent  could  be  enforced  after  such  purchase  ?  If  the  con- 
tract to  pay  value  to  insure  is  so  manifestly  inconsistent  with  the  ob- 
ligation to  pay  rent  that  the  latter  gives  way  when  the  former  becomes 
operative,  the  same  principle  applies  when  the  contract  is  to  fumif^h 
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insarance.  While  the  contrast  is  not  so  glaring,  it  is  still  obvious 
that  the  insurance  is  to  take  the  place  of  the  rent.  The  insurance  is 
a  provision  to  compensate  the  landlord  when  the  rent  fails,  and  not 
a  provision  to  double  the  rent. 

Counsel  refers  us  to  cases  in  which  it  was  held  that  the  fact  that 
the  landlord  had  collected  insurance  on  the  building  did  not  affect  the 
tenant's  liability  on  his  contract  to  pay  rent;  but  that  is  not  the  ques- 
tion here.  It  is  not  what  either  party  may  do  voluntarily  and  for  his 
own  benefit  without  affecting  the  contract  liability  of  the  other,  but 
how  far  does  one  stipulation  in  a  contract  modify  and  limit  another? 
It  might  be  conceded  that  the  landlord  could  place  any  insurance  on 
his  property,  and  in  case  of  fire  collect  it  even  to  the  full  value  of  the 
building,  or  that  the  tenant  could  voluntarily  place  a  like  insurance 
for  his  own  or  his  landlord's  benefit,  and  that  such  separate,  volun- 
tary act  of  either  in  no  manner  affected  the  contract  obligations  of 
either  to  the  other,  and  still  such  concession  would  throw  no  light  on 
the  question  as  to  the  scope  and  intent  of  a  single  contract  which 
couples  an  express  promise  to  pay  rent  with  an  equally  express  prom- 
ise to  insure  or  to  furnish  insurance.  Force  can  be  given,  it  is  true, 
to  each  promise  to  the  full  extent.  The  tenant  can  pay  rent  to  the 
end  of  the  term  whether  the  building  bum  or  not;  and  he  can 
*698  furnish  the  insurance;  and,  *if  the  building  burn,  the  land- 
lord may  receive  the  value,  and  so  each  promise  in  the  letter 
can  be  complied  with.  But  the  question  is,  did  the  parties  by  this 
contract  intend  any  such  result  ?  Did  they  contemplate  this  double 
burden  on  the  one  party  and  double  blessing  to  the  other?  We  think 
not,  but  rather  that,  in  harmony  with  justice  and  equity,  they  in- 
tended that  rent  should  be  paid  while  use  was  possible ;  and  that, 
when  use  failed  through  fire,  the  landlord  should  receive  the  value  in 
insurance  in  lieu  of  rent. 

But  it  is  said  that  the  insurance  contracted  for  was  simply  on  the 
personalty;  that^such  insurance,  even  if  it  abates  the  rent,  abates  it 
only  on  the  personalty ;  and  that,  if  defendants  wish  any  abatement, 
they  must  show  the  relative  rental  values  of  the  real  and  personal 
property.  This  is  a  misconception.  The  rent  was  in  gross  for  the 
real  and  the  personal  property.  The  contract  concerning  insurance 
was  a  single  provision ;  it  shows  that  the  parties  contemplated  the 
possibility  of  fire,  and  made  their  stipulations  accordingly;  and 
whether  that  provision  was  for  insurance  in  a  definite  amount  on  all 
the  property,  or  the  full  value  of  either  the  real  or  the  personal,  is 
immaterial;  it  is  the  contract  provision  for  the  possibility  of  fire. 
Doubtless,  the  landlord  was  willing  to  pay  for  the  insurance  on  the 
building,  if  in  addition  to  rent  for  the  use  of  his  property  he  could 
also  obtain  payment  of  the  insurance  on  the  machinery,  etc. 

The  case  of  Bricker  v.  Bricker,  11  Ohio  St.  240,  illustrates  this 
proposition.  In  that  case,  which  was  an  action  on  the  covenants  in 
a  deed,  the  deed  contained  a  covenant  of  general  warranty  and  one 
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against  inoambrances.  This  latter  was  a  special  one,  and  excladed 
the  incumbrance,  which  was  afterwards  enforced  against  the  land. 
This  exclusion  was  not  direct  and  by  naming  the  excluded  incum- 
brance, but  by  implication  and  from  naming  a  certain  class  of  incum- 
brances against  which  the  grantor  covenanted.  Yet  the  court  held 
that  the  covenant  of  general  warranty,  which  alone  would  have  cov- 
ered this  incumbrance,  was  limited  by  the  covenant  against  incum- 
brances; and,  as  that  excluded  this  particular  incumbrance, 
*694  it  *was  outside  both  the  covenants.  Several  authorities  are 
cited  in  the  opinion  in  which  general  covenants  and  promises 
have  been  limited  and  qualified  by  special  ones  in  the  same  instru- 
ment; and  this,  without  any  express  declaration  of  limitation.  The 
mere  presence  of  the  special  promise  is  adjudged  a  declaration  of  the 
limitation.  So  in  this  case  the  general  contract  to  pay  rent  is  lim- 
ited by  the  special  provision  concerning  insurance. 

Again,  it  is  to  be  noticed  that  this  lease  is  specially  of  the  build- 
ing and  machinery.  Its  language  is  not  that  a  certain  tract  of  ground, 
with  the  buildings  thereon,  is  leased,  but  that  a  certain  building  and 
some  named  personal  property  are  leased,  together  with  the  ground 
upon  which  they  are  situated.  This  shows  that  the  thought  of  the 
parties  was  on  the  hiring  of  that  property  which  was  liable  to  destruc- 
tion, and  not  to  the  mere  place  upon  which  it  rested, — a  very  differ- 
ent thought  from  that  which  underlies  the  hiring  of  a  farm,  where 
the  use  of  the  ground  as  such  is  the  matter  of  consideration. 

But  it  may  be  said  that  this  gives  undue  force  to  the  insurance  clause, 
because  the  property  might  be  only  partially  destroyed  by  fire.  And 
what  then?  May  the  lessee  throw  up  the  entire  lease,  or  is  it  bind- 
ing upon  him,  subject  to  an  abatement  of  the  rent  ?  It  will  be  time 
enough  to  decide  that  question  when  it  arises.  For  the  present,  all 
we  decide  is  that  the  interpolation  of  such  a  stipulation  concerning 
insurance  does  away  with  the  strict  rule  of  the  common  law,  even  if 
it  has  any  force  in  this  state,  and  that  where  there  iA  a  total  destruc- 
tion by  fire,  and  the  entire  beneficial  use  is  lost  to  the  lessee,  he  may 
rescind  the  lease,  and  be  relieved  from  his  promise  to  pay  rent.  Of 
course,  other  considerations  may  apply  where  the  soil  itself  has  a 
beneficial  use,  or  there  is  only  a  partial  destruction.  Those  cases  will 
be  considered  when  they  arise. 

Upon  the  record  as  it  stands  before  us,  we  think  the  decision  of  the 
district  court  is  correct,  and  it  must  be  affirmed. 

(All  the  justices  concurring.) 
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*696  *David  Ebeoelo  v.  C.  L.  Flint. 

January  Term.  1881. 

1.  Taxation:  Ten-Cent  Fee.    Notwithstanding  the  change  made  by  the 

statute  of  1875,  (Ck>mp.  Laws  1879,  §  2520,)  the  ten-cent  fee  of  the  treas- 
urer for  issuing  a  tax-sale  certificate  is  properly  indnded  in  the  oosta  and 
charges  of  sale. 

2.  :  Assessment.    Where  a  tract  of  land  is  assessed  in  bulk  at  a  gross 

sum.  a  sale  of  a  part  of  the  tract  for  a  portion  of  the  tax  is  irregular,  and 
cannot  be  upheld  by  testimony  that  the  apportionment  of  the  tax  made 
by  the  treasurer  was  fair.    Shaw  v.  Kirkwood,  24  Kan.  ♦476.^ 

Error  from  Lyon  district  court. 

Ejectment,  brought  by  Eregelo  against  Flint,  for  the  recovery  of 
the  possession  of  the  north-west  quarter  of  the  south-east  quarter, 
and  the  north-east  quarter  of  the  south-west  quarter,  of  section  80, 
township  20,  range  18,  situate  in  Lyon  county.  Trial  at  the  March 
term,  1881,  of  the  district  court,  and  judgment  for  the  defendant  for 
costs. 

Cunningham  dt  McCarty,  for  plaintiff  in  error. 

Almerin  Oillett,  for  defendant  in  error. 

Brewbb,  J.  The  questions  in  this  case  arise  on  the  8u£Bciency  of 
two  tax  deeds,  relied  upon  by  the  defendant.  One  objection  to  both 
is  that  they  show  a  sale  for  an  amount  ten  cents  in  excess  of  the  legal 
tax,  interest,  and  costs.  .  This  alleged  excess  is  justified  by  defendant 
upon  section  2520,  Gomp.  Laws  1879,  which  reads:  '*The  county 
treasurer  in  each  county  shall  charge  the  party  requiring  his  serv- 
ices, for  the  use  of  the  county,  the  following  fees ;  *  *  •  For  cer« 
tificate  of  sale  of  land  for  taxes,  ten  cents."  Now,  if  this  is  a  proper 
charge  against  the  land,  and  to  be  included  in  a  sale  for  non-pay- 
ment of  taxes,  the  objection  falls  to  the  ground.  This  section 
"^696  went  into  force  in  1875.  Prior  to  that  time  the  law  *pro- 
vided  that  the  county  treasurer  should  "'receive  the  following 
fees :  For  certificate  of  sale  of  land  for  taxes,  ten  cents. "  Gen.  St. 
p.  479,  §  7.  The  statute  in  reference  to  sale  certificates  (Comp.  Laws 
1879,  p.  961,  §  116)  simply  provides  that  "the  county  treasurer  shall 
give  each  purchaser,  on  payment  of  his  bid,  a  certificate  dated/'  etc. 
We  think  the  objection  not  well  taken,  and  that  the  ten  cents  was 
properly  included.     To  interpret  said  section  2520  correctly,  it  must 

>A  quarter  section  of  land  may  be  divided  into  eighty-acre  tracts,  and  assessed  and 
taxed  separately ;  and  this  may  be  done  in  some  cases  altbougb  the  property  may  be- 
long to  one  individaal ;  and,  where  a  quarter  section  is  so  assessed  and  taxed,  it  will  be 
presumed,  in  the  absence  of  anything  to  the  contrary,  that  the  ofiicers  did  their  du^; 
and  a  tax  deed,  founded  upon  such  assessment  and  taxation,  will  be  held  to  be  valm, 
where  nothing  else  appean  that  would  render  it  invalid.  8|>alding  v.  WatMo,  S5  Kan. 
39,  10  Pac.  Bep.  105. 
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be  borne  in  mind  that  at  the  time  of  its  enactment  a  change  was 
made  in  the  compensation  of  county  treasurers.  Instead  of  being  by 
fees  and  a  per  cent.,  it  was  made  a  fixed  salary.  In  carrying  out 
this  change,  the  phraseology  of  the  section  prescribing  fees  was  al- 
tered; but  that  it  does  not  mean  that  which  counsel  claim  is  evident 
from  other  fees  included  in  said  section.  The  single  fee  which  pre- 
cedes the  one  in  question  is :  "For  issuing  warrants  for  the  collection 
of  taxes  on  personal  property,  twenty-five  cents. **  Now,  in  reference 
to  that,  there  is  plainly  no  scope  for  the  application  of  the  words, 
"the  party  requiring  his  services."  The  tax-payer  does  not  require 
that  a  warrant  be  issued  against  his  property,  and  the  county  pays 
a  salary  only.  But  other  fees  and  charges  give  life  to  these  words. 
One  is:  For  "certificate  of  redemption,  twenty-five  cents."  Now, 
here  is  a  charge  made  at  the  instance  and  request  of  a  party.  The 
redemptioner  may  fairly  be  said  to  require  the  services  of  the  county 
treasurer.  Again,  it  may  be  said  that,  whenever  the  omission  of  a 
party  compels  the  county  treasurer  to  perform  any  official  act,  such 
party  is  the  one  requiring  the  services.  Requiring  carries  something 
of  the  idea  of  compelling,  as  well  as  of  requesting;  so  that  the  default 
of  the  land-owner  requires  the  county  treasurer  to  sell  and  issue  the 
certificate  of  sale.  But  we  are  not  disposed  to  place  very  much  stress 
on  these  words.  They  may  have  force  in  reference  to  some  of  the  fees 
provided  for  in  the  section;  but  we  do  not  think  they  have  much  ap* 
plication  in  the  case  at  bar.  The  duty  of  issuing  a  certificate  of  sale 
is  cast  upon  the  treasurer  whenever  any  one  purchases  the  land.     It 

is  a  duty  as  positive  as  that  of  issuing  a  tax  warrant.  It  is 
*69T    a  step  *in  the  process  of  tax  collection, — not  a  matter  of  favor 

or  accommodation,  but  a  matter  whose  performance,  neces- 
sary to  induce  tax  purchasing,  is  primarily  for  the  benefit  of  the  pub- 
lic. Hence,  unless  the  language  very  plainly  compels  a  different 
view,  the  fee  therefor  should  pass  into  and  become  a  part  of  the  charges 
for  which,  by  sections  106  and  109  of  the  tax  law,  the  treasurer  is 
required  to  sell  and  afterwards  convey  the  land.  We  think,  there- 
fore, the  deeds  cannot  be  considered  invalid  by  reason  of  the  sale  in- 
cluding the  ten-cent  fee  for  the  certificate. 

The  other  question  is  concluded  by  a  prior  decision.  A  tract  of 
eighty  acres  was  assessed  as  an  entirety.  The  treasurer  sold  one- 
half  in  amount  for  one-half  the  tax.  We  held  in  Shaw  v.  Eirkwood, 
24  Kan. "^476,  that  such  a  sale  is  irregular  and  voidable.  The  treas- 
urer is  not  an  assessing  officer,  and  cannot  apportion  values  by 
amounts.  Counsel  seeks  to  avoid  that  decision  by  testimony  that  the 
treasurer  correctly  apportioned ;  that  one-half  in  amount  was  really 
one-half  in  value.  We  do  not  think  such  inquiry  permissible.  The 
treasurer  is  not  the  assessing  officer.  Until  the  legislature  makes  pro- 
vision for  such  a  contingency  the  treasurer  has  no  authority  to  receive 
a  portion  of  the  tax  pn  a  single  tract  of  land  as  a  payment  of  the  tax 
on  a  part  of  the  land,  and  sell  the  remainder  of  the  land  for  the  bal- 
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ance  of  the  tax*  Saoh  a  sale  is  voidable,  and  the  treasurer  cannot 
uphold  the  action  upon  testimony  that  he  apportioned  values  and 
amounts  correctly. 

These  are  the  ouly  questions  in  tk^  case.  We  are  compelled,  there- 
fore, to  affirm  the  judgment  as  to  one  tract,  and  reverse  it  as  to  the 
other ;  and  it  is  so  ordered.    The  costs  will  be  divided. 

(All  the  justices  concurring.) 


•698  •Wm.  B.  MoKebn  t?.  Wm.  E.  Haxtun,  Ex'r,  etc, 

January  Term,  1881. 

At  the  April  term,  1880,  of  the  district  court  of  Linn  county,  de- 
fendaut,  Haxtnn,  executor  and  trustee  of  the  estate  of  Elnathan  Hax- 
tun,'  deceased,  had  judgment  against  plaintiff,  McEeen,  who  brings 
the  case  here. 

I.  H.  C,  Royse  and  Sperry  Baker,  for  plaintiff  in  error. 

W.  R.  Biddle,  for  defendant  in  error. 

PsB  GuBUM.  This  was  an  action  brought  by  William  B.  McEeen 
against  William  E.  Haxtun,  to  set  aside  a  certain  tax  deed,  and  to 
quiet  plaintiff's  title  to  the  land  described  in  the  tax  deed.  The  de- 
cision of  the  court  below  was  in  favor  of  the  plaintiff  and  against  the 
defendant,  except  that  the  tax  deed  was  to  be  set  aside  and  the  plain- 
tiff's title  quieted  upon  condition  that  he  should  pay  to  the  defendant 
all  the  taxes,  with  costs  and  interest,  reasonably  chargeable  against 
the  land  and  paid  by  the  defendant.  Plaintiff  brings  the  case  to  this 
court,  and  claims  that  the  court  below  erred  in  adding  said  condition 
to  the  judgment,  and  in  failing  and  refusing  to  render  judgment  ab- 
solutely in  his  favor. 

There  is  no  new  question  involved  in  this  case.  Every  question 
fairly  presented  has  been  considered  and  settled  by  this  court  in 
other  cases.  Enox  v.  Dunn,  22  Ean.  *683;  Fairbanks  v.  Williams, 
24  Ean.  *16;  Corbin  v.  Young,  Id.  *198,  203;  MiUbank  v.  Ostertag, 
Id.  *462;  Shaw  v.  Eirkwood,  Id.  *476;  Pritchard  v.  Madren,  Id. 
♦486;  Shoup  v.  Central  Branch  U.  P.  B.  Co.,  Id.  *647;  Cartwright  v. 
McFadden,  Id.  ♦662;  Herzog  v.  Gregg,  23  Ean.  ^726 ;  IChalliss  V. 
Hekelnkaemper,  14  Ean.  *474;  Challiss  v.  Atchison  Co.,  16  Ean.  ^49; 
Jefferson  Co,  v.  Johnson,  23  Ean.  *718. 

We  think  the  judgment  of  the  court  below  was  eminently  just, 
proper,  legal,  and  equitable;  and  it  will  be  affirmed,  upon  the  au- 
thorities above  cited. 
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*699  *State  of  Eahsas  v.  David  MiiiIiBB. 

January  Term,  1881. 

Assault  with  Intent  to  Kill:  Information.  An  information  founded  on 
section  88,  c.  31,  of  the  act  regulating  crimes  and  punishments,  (Gomp. 
Laws  1879,  p.  331,)  charging  an  assault  with  a  deadly  weapon,  to-wit,  a 
revolving  pistol,  loaded  with  powder,  leaden  ball,  and  cap,  with  the  in- 
tent  to  kill,  is  not  fatally  defective  by  an  omission  to  state  more  fully  the 
manner  of  the  assault,  or  the  mode  in  which  the  pistol  was  used,  or  at- 
tempted to  be  used. 

Appeal  from  Doniphan  district  court. 

At  the  March  term,  1881,  of  the  district  court,  David  Miller  was 
found  guilty  of  an  assault  with  intent  to  kiU.  The  oourt  sustained 
a  motion  in  arrest  of  judgment,  from  which  ruling  the  state  appeals. 

Thomas  W.  Heatley,  Co.  Atty.,  and  Nathan  Price,  for  the  State. 

A.  Perry  and  Webb  d  Martin^  for  appellee. 

HoRTON,  G.  J.  On  March  28, 1881,  an  information  was  filed  against 
the  defendant,  charging  him  with  having,  on  February  1,  1881,  in 
Doniphan  county,  in  this  state,  unlawfull3%  willfully,  feloniously,  on 
purpose,  and  of  his  malioe  aforethought,  assaulted  one  George  Lang 
with  a  certain  revolving  pistol,  loaded  with  powder,  leaden  ball,  and 
cap,  said  pistol  being  a  deadly  weapon,  then  and  there  held  in  the 
right  hand  of  the  said  defendant,  with  the  intent  then  and  there  will- 
fully, unlawfully,  feloniously,  on  purpose,  and  of  his  malice  afore- 
thought, to  kill  the  said  George  Lang,  contrary  to  the  statute  in  such 
case  made  and  provided.  Trial  was  had  at  the  March  term,  1881. 
The  jury  rendered  a  verdict  that  the  defendant  was  guilty  of  an  as- 
sault upon  George  Lang  with  a  deadly  weapon,  with  intent  to  kill  him, 

as  alleged  in  the  information.  On  April  2d  a  motion  for  a 
^700     new  trial  was  filed  by  defendant  *upon  various  grounds,  among 

others  that  the  information  states  no  public  offense,  and  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  against 
defendant.  On  April  6th  the  court  overruled  the  motion  to  set  aside 
the  verdict  and  grant  a  new  trial,  but  on  the  same  day  sustained  a 
motion  in  arrest  of  judgment,  on  the  ground  that  the  facts  stated  in 
the  information  do  not  constitute  a  public  offense.  The  state  ex- 
cepted to  this  ruling,  and  appeals  to  this  court. 

The  trial  judge  seems  to  have  considered  the  information  fatally 
defective  because  it  did  not  set  forth  the  mode  in  which  the  pistol 
was  used,  or  attempted  to  be  used,  or  more  fully  the  particular  man- 
ner of  the  assault.  The  information  was  founded  upon  section  38, 
c.  31,  Comp.  Laws  1879,  which  reads: 

"Every  person  who  shall,  on  purpose,  and  of  malice  aforethought,  shoot  at 
or  stab  another,  or  assault  or  beat  another,  or  assault  or  beat  another  with  a 
deadly  weapon,  or  by  any  other  means  or  force  likely  to  produce  death  or  great 
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bodily  harm,  with  intent  to  kill,  maim<  ravish,  or  rob  such  jperson,  or  in  the 
attempt  to  commit  any  burglary  or  other  felony,  or  in  resisting  the  execution 
of  legal  process,  shall  be  punished  by  confinement  and  hard  labor  for  a  term 
not  exceeding  ten  years." 

Within  the  proviBions  of  the  Code  of  Griminal  Procedure  the  ian- 
guage  of  the  information  charged  a  public  offense  under  said  section. 
State  v.  White,  14  Kan.  *538.  Again,  this  section  of  the  statute  is 
almost  identical  with  that  of  Missouri  and  several  other  states,  and 
under  the  authorities  of  those  states  the  charge  in  this  case  was  suffi- 
ciently definite.  It  is  not  necessary  that  the  manner  of  the  assault, 
or  the  mode  in  which  the  pistol  was  used  or  attempted  to  be  used, 
when  the  information  alleges  the  assault  was  done  with  a  deadly 
weapon,  should  be  more  specifically  set  forth.  State  v.  Chandler,  24 
Mo.  371;  Kelly,  Crim.  Law  &  Pr.  §§  637,  538;  State  v.  Chumiley, 
07  Mo.  41 ;  State  v.  Shepard,  10  Iowa,  126;  People  v.  English,  80 
Cal.  216;  U.  8.  v.  Herbert,  6  Cranch,  87. 

Upon  the  authorities  cited,  the  court  erred  in  arresting  judg- 

*701     ment.     The  cause  is  re^manded,  with  directions  to  the  district 

court  to  overrule  the  motion  in  arrest  of  judgment,  and  to 

pronounce  sentence  and  judgment  against  the  defendant  upon  the 

verdict. 

(All  the  justices  concurring.) 


Maby  E.  W.  Bbid  v.  John  Ebnwobtht. 

January  Term,  1881. 

1.  Statute  of  Frauds:  Memorandum.    A  written  memorandum  of  agree- 

ment is  not  sufficient  within  the  meaning  of  section  6,  c.  43,  Of  the  stat- 
ute of  frauds  and  perjuries,  which  is  merely  a  piece  of  paper  containing 
the  date  thereof,  the  name  of  the  place  where  written,  the  names  of  cer* 
tain  parties,  and  figures,  and  signed  by  the  party  intended  to  be  charged 
thereby.* 

2.  .  While  the  form  of  the  memorandum  is  not  material.  It  must  state 

the  contract  with  reasonable  certainty,  so  that  the  substance  can  be  made 
to  appear  and  be  understood  from  the  writing  itself,  or  by  direct  refer- 
ence to  some  extrinsic  instrument  or  writingi  without  having  recourse 
to  parol  proof.* 

Error  from  Books  district  court. 

Action  brought  by  Reid  against  Eenworthy  to  recover  $100  dam- 
ages  for  entering  upon  certain  land  claimed  by  the  plaintiff,  cutting 
down  trees  growing  thereon,  and  carrying  away  and  converting  the 

'See  Wlswell  y.  Tefft,  5  Kan.  156,  and  note. 
*  See  note  at  end  of  case. 
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£ainjb  to  the  defendant's  use.    The  defendant  answered,  among  other 
llhiugB,  as  follows : 

'*  Third,  That  on  the  twenty-aeYenth  of  March,  1879,  plaintiff  entered  into 
an  s^reeviont  with  one  George  Steele,  of  Books  county,  Kansas,  the  said  George 
Steele  acting  for  and  on  behalf  of  t^is  defendant  for  a  consideration,  wherein 
plaintiff  agreed  with  the  said  Steele,  acting  for  defendant,  as  aforesaid,  to  al- 
low defendant  to  cut  down  and  carry  away  the  identical  wood  and  trees  which 
plaintiff  diarges  defendant  with  having  wrongfully  carried  away;  and  agreed 
to  give  defendant  until  the  first  day  of  March,  1880>  to  remove  said  wood 
and  ti*ees;  and  that  plaintiff  continued  to  allow  this  defendant,  ae- 
*V02  cording  to  the  agreement  made  as  aforesaid,  to  cut  down  *and  carry 
away  the  said  wood  and  trees  for  more  than  nine  months,  to- wit,  un- 
til on  or  about  the  fourth  day  of  December,  1879. 

*' Fourth,  That  on  or  about  the  fourth  day  of  December,  1879,  the  plaintiff 
forcibly  restrained  defendant  from  removing  his  said  wood  and  trees  from  the 
said  land,  to-wit,  the  north-east  quarter  of  section  27,  township  7,  range  13, 
in  liooks  county,  Kansas;  and  that  the  plaintiff  still  refuses  to  allow  defend- 
ant to  remove  the  said  wood  and  trees. 

*^  Fifth.  That,  by  reason  of  the  plaintiff's  so  refusing  to  allow  him  to  remove 
his  said  wood  and  trees  as  aforesaid  from  the  land  heretofore  described,  he  is 
damaged  in  the  sum  of  fifty  doUars,  for  whii^  sum  ha  asks  judgment  against 
the  plaintiff,  with  costs  of  suit." 

Trial  at  the  May  term,  1880,  of  the  district  court,  and  verdict  and 
judgment  for  the  defendant. 

R.  O.  HaySf  C.  H.  Finn,  and  MeNvity  d  Johnson,  for  plaintiff  ia 
error. 

Barnes  d  Denney  and  Woods  d  Smith,  for  defendant  in  error. 

HoRTON,  G.  J.  Two  questions  are  presented  in  this  case :  First, 
whether  the  proper  foundation  was  laid  for  the  introduction,  by  sec- 
ondary evidence,  of  the  contents  of  a  certain  memorandum^  or  writ- 
ten instrument,  alleged  to  have  been  executed  by  plaintiff  on  or -about 
March  27,  1879;  second,  whether  such  instrument  or  memorandum 
took,  the  case  out  of  section  6  of  the  statute  of  frauds.  Upon  the  trial, 
after  the  plaintiff  bad  introduced  her  evidence  and  rested  her  case, 
the  defendant  produced  A.  L.  Patchen  as  a  witness  in  bis  behalf,  who 
testified  as  follows : 

"I  was  present  at  the  time  the  deed  was  made  from  Steele  to  plaintiff  for 
the  land  in  question.  At  or  about  the  same  time  there  was  a  paper  made  re- 
specting some  timber  that  Steele  had  sold  defendant  and  others  on  the  land  in 
question.    I  do  not  know  whether  it  was  signed  by  either  of  the  parties.    I 

did  not  see  the  names  on  the  paper.  I  am  a  lawyer,  and  wrote  the  pa- 
♦703      per  myself.    It  was  left  with  me.    I  placed  it  in  *my  desk.    I  have 

searched  there  for  it  twice  or  three  times';  once  when  calleti  for  by  the 
parties  daiming  to  own  the  tim ber,  and  once  or  twice  since.  I  looked  through 
my  desk  not  long  before  court,  and  have  faUed  to  find  it.  I  kuive  no  way  of 
knowing  what  became  of  it.  The  instrument  of  writing,  as  I  remember  it* 
was  about  as  follows:  The  date  was  on  it,  with  the  words,  *  Stockton,  Rooks 
county,  Kansas;*  then  followed  the  names  of  some  three  or  four  parties  to 
whom  Steele  had  sola  timber.  It  contained  nothing  except  the  date,  the 
words  *  Stockton,  Rooks  county,  Kansas,*  foUowed  by  the  names  of  three  or 
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four  parties*  There  were  noobWgfitovY  words  j^n  the  ,wrjting.  Ton  eould 
not  tell  by  the  contents  that  It  wds  intended  for  a  'res'ervatl6n  of  timber. 
Tlie  only  words  there  were  the  names  of  three  or  four  parties  1 8t)0ke  of,  arid 
the  words  <  Stockton,  Kansas,'  with  the  date  atthatop.  The  wprd^^tlmher' 
was  not  on  the  paper.    I  did  not  see  Mrs.  Beid's  name  on  the  paper.'' 

The -defendant  then  produced  Olin  Hall  as  a  wi{ti^eaB»  who  teatifled : 

''I  was  the. agent  of  Mr.  Steele  in  selling  the  land  to  plaintiff.  X  was  pr^ 
ent  when  tlie  deed  was  mad^;  also  took  the  paper  over  to  tlie  hotel  where  tiie 
plaintiff  was  sick  in  bed.  I  banded  her  the  ink  and  peb  from  the  stand,  and 
she  signed  it  sitting  np  in  bed.  I  did  not  know  what  was  in  the  paper;  do 
not  kiiow  whether  the  defendant's  name  was  on  the  paper  or  not.  I  took  Mr. 
Beid,  the  hnsband  of  the  plaintiff,  who  was  her  agents  out  to  see  the  landi. 
Mr.  Steele  went  along,  and  pointed  out  some  timber.  I  think  I  saw  some 
marks  or  blazes  on  the  trees.'*     ,  «  .  ' 

Upon  this  ovidence  we  think  the  showing  was  /sufficient  to  permit 
secondary  evidence  of  the  contents  of  the  memorandum  to  go  to  the 
jury,  if  the  memorandum  itseU  had  been  competent  evidence,  tn  , 
our  opinion,  however,  the  memorandum  was  not  sufficient  to  take  the 
case  out  of  the  statute;  and,  if  the  original  had  been  produced  in 
court,  we  do  not  think  it  ought  to  have  been  received  in  evidence.  It 
simply  contained  a  date,  the  name  of  the  place  where  written,  the 
names  of  certain  parties,  and  figures,  (not  given,)  and  was  signed  by 
the  plaintiff.     At  least,  this  is  all  of  the  evidence  as  to  its  contents. 

The  purpose  of  the  statute  in  requiring  an  agreement  to  be 
*704     written,  or  some  memorandum  or  note  thereof  to  be  *made  in 

writing,  must  have  been  a  provision  to  enable  parties  to  pursue 
remedies  against  each  other  for  a  breach  of  it;  without  the  expense 
and  uncertainty  of  oral  testimony.  Therefore,  unless  the  writing  or 
memorandum  contains  sufficient  matter  to  apprise  the  court  of  the 
terms  and  parties  to  the  contract,  the  object  of  the  statute  is  obviously 
defeated.  A  memorandum,  to  be  within  the  statute,  must  contain 
the  essentials  of  the  contract,  or  at  least  sufficient  portions  of  the 
agreement  which  the  statute  intends  the  parties  shall  reduce  to  writ- 
ing. It  ought  to  be  so  explicit  as  to  at  least  render  intelligible  the 
extent  and  makers  of  the  contract.  Smith  v.  Jones,  (Ga.  Sup.  Gt. 
February  term,  1881,)  11  Eeporter,  769,  June  15, 1881 .  In  this  case 
the  memorandum  is  only  intelligible  by  having  recourse  to  oral  testi- 
mony, and  as  it  does  not  set  forth  the  terms  of  any  contrttct  either 
by  its  own  contents  and  expression,  or  by  dir6b.t,  r^etence.  to.  some- 
thing extrinsic  which  may  render  it  intelligible*  and  certain,  it  must 
be  considered  radically  defective.  The  instruction  of  the  court,  that 
the  memorandum  was  such  an  instrument  as  contemplated  by  section 
6,  c.  43,  Comp.  Laws  1879,  was  therefore  erroneous;  and  as  the 
record  shows  that  the  plaintiff  asked  the  court  to  withdraw  from  the 
jury  the  contents  of  said  memorandum,  which  was  overruled,' and  as 
the  record  further  shows  that  there  was  Ho  proper  definition  of  a 
memorandum  given  to  the  jaryj  the  record  discloses  error. 


^  .  :i 
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The  jddgment  of  the  district  court  will  be  reversed,  and  the  ease 
remanded  for  a  new  trial. 
(All  the  justices  concurring.) 

NOTE. 

The  writing  mast  be  definite  and  certain.  Fry  t.  Piatt,  82  Kan.  02,  3  Pae.  Bep.  7SL 
The  traveling  agent  of  the  defendant  coniptany  addressed  to  his  principals  an  urdar: 
*'Send  0.  W.  8.  Banks;  terms,  nit.  90  days;  freight  allowed,"— signed  by  him  as  agents 
and  followed  by  a  list  of  the  merchandise  desired,  with  prices  and  directions  for  ship- 
ping, signed  by  Banks,  the  plaintiff.  Held,  that  the  paper  waa  on  its  face  merely  an 
order,  and  not  a  memorandum  of  sale  signed  by  the  defendant  or  his  agent  within  the 
terms  of  the  statute  of  frauds.  Banks  v.  Chas.  P.  Harris  Manufs  Co.,  20  Fed.  Rty.  067. 
Where  a  tenant  went  into  possession  on  a  letter  written  to  him  oy  his  landlady^  hus- 
band containing  terms  on  which  the  premises  woald  be  rented,  neld,  that  the  letter 
was  not  a  lease.  Damn  v.  Rotherniel.  (Pa.)  8  Atl.  Bep.  SOO.  A  written  offer  to  oonYOT 
land  is  not  taken  out  of  the  statute  of  frauds  by  mereverbal  acceptancenot  coupled  with 
part  performance.  Wardeli  v.  Williams,  (Mich.)  28  N.  W.  Rep.  796.  Defendants,  in 
answer  to  their  agent's  letter  describing  certain  premises  and  giving  rental,  teleiquphed : 
"If  basement  included  at  $4,000,  secure  five  years'  lease,*'— and  the  agent  sent  a  letter  to 
defendant  the  day  he  received  the  telegram,  stating  that  the  phrase  **at  $4,000'*  in- 
cluded the  basement,  and  that  he  would  close  the  matter  the  next  day,  the  agent  hav- 
ing no  authority  to  accept  a  lease.  Held,  the  telegram  was  not  a  memorandum  within 
the  statute  of  frauds.  Hastings  v.  Weber,  (Mass.)  7  N.  B.  Hep.  846.  But  where  the  writ- 
ten agreement  executed  upon  the  sale  of  land  stipulated  that  the  purchase  monej* 
should  be  paid  on  such  time  as  the  vendee  and  one  who  held  a  mortgage  on  the  land 
might  agree,  and  they  afterwards  agreed  on  the  time,  the  mortgagee  signing  a  separate 
writing  which  be  delivered  to  the  vendee,  held,  that  the  statute  of  fhtuds  waa  satisfied, 
although  parol  evidence  was  necessary  to  connect  the  two  writings  and  tattle  the  time 
of  payment.    Camp  v,  Moreman,  (Ky.)  2  S.  W.  Kep.  ITS. 


*705  *WlLLIAM  ECKKBT  V.  HaHNAH   P.  MoBxB.' 

January  Term,  1881. 

BiU  of  Exceptions:  Certificate.  Where  a  bill  of  exceptions  purports  to 
incorporate  therein  the  pleadings.  Journal  entries,  and  other  matters 
which  of  themselves  are  a  part  of  the  record,  but  the  certificate  of  the 
clerk  to  the  record  is  merely  to  the  effect  that  the  foregoing  is  the  true 
bill  of  exceptions  on  file  in  his  office  in  the  cause,  the  supreme  court  can- 
not reverse  the  judgment  of  the  court  below,  as  no  case  made  or  certified 
transcript  of  the  record  is  attached  to  or  filed  with  the  petition  in  error. 

Error  from  Elk  district  court. 

The  case  is  stated  in  the  X)pinion. 

L.  Scott  and  R,  H.  Nichols,  for  plainti£F  in  error. 

T.  L»  Davis  and  Chas.  J.  Peckham,  for  defendant  in  error. 

HoRTON,  G.  J.  This  waa  an  action  in  the  nature  of  ejeotment, 
brought  in  the  court  below  by  Hannah  P.  McBee  against  William 
Eckert.  Judgment  was  rendered  in  favor  of  the  former,  and  the  lat- 
ter brings  the  case  to  this  court.     The  defendant. in  error  challenges 

'This  case  in  court,  27  Kan.  232. 
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the  record,  and  alleges  that  it  is  insufficient.  This  is  the  first  ques- 
tion in  the  case.  Attached  to  the  plaintiff's  petition  in  error  is  a  bill 
of  exceptions,  which  contains  not  only  the  evidence  admitted  and  re- 
jeoted,  bat  also  the  pleadings,  orders,  and  the  entire  proceedings  in 
the  case*  Attached  to  the  bill  of  exceptions  is  the  following  certifi* 
cate: 

••I,  W.  P.  Campbell,  judge  of  the  Thirteenth  judicial  district  of  Kansas, 
(said  county  of  Elk  being  in  said  district,)  hereby  certify  that  the  foregoing 
bill  of  exceptions  contains  a  full  and  complete  record  of  all  the  proceedings  in 
said  cause,  and  full  and  complete  copies  of  all  plf»ading8,  orders,  judgments, 
motions,  and  orders  in  said  cause,  and  full  and  complete  statements  of 
♦706  all  copies  of  all  exceptions  to  the  rulings,  or*der8,  and  judgments  of 
the  court  in  said  cause,  and  full  and  complete  copies  of  all  pleadings, 
processes,  and  instruments  of  every  nature  offered  and  produced  in  evidence 
by  said  plaintiff  in  said  cause,  and  a  full  and  complete  statement  of  the  char- 
acter of  evidence  offered  by  said  defendant  in  defense  of  plaintiff's  oaose  of 
action,  and  in  support  of  defendant's  cause  of  action. 

**  Witness  my  hand  at  the  city  of  Howard,  in  the  county  of  Elk,  state  of 
Kansas,  on  the  thirtieth  day  of  October,  1880.  Done  in  open  court  at  said 
term.  W.  P.  Campbell,  Judge.** 

The  certificate  to  the  record  is  as  follows: 

"T?^e  State  of  Kansas ^  County  of  Blk-^s.  : 

"In  the  District  Court  of  Said  Cotjntt. 
^*  Hannah  P,  MoBee  v.  William  Eckert. 

"I,  Asa  Thompson,  clerk  of  the  district  court  of  said  county  of  £Ik,  state 
of  Kansas,  hereby  certify  the  foregoing  to  be  the  true  bill  of  exceptions  on  file 
in  my  office  in  said  cause. 

"Witness  my  hand  and  official  seal  on  this  thirtieth  day  of  October,  1880. 
[l.  8.]  "Asa  Thompsok,  Clerk." 

From  the  certificates  it  appears  that  neither  a  transcript  of  the  pro- 
ceedings nor  a  case  made  is  filed  or  attached  to  the  petition  in  error. 
Therefore  the  record  is  not  in  a  condition  to  be  reviewed  by  this  court. 
The  certificate  of  the  district  judge  goes  much  further  than  is  neces- 
sary or  the  statute  authorizes.  The  certificate  of  the  clerk  is  insuffi- 
cient because  it  does  not  purport  to  certify  that  it  is  a  transcript  of 
the  proceedings  as  they  appear  of  record  in  his  office;  nor  can  we  con- 
sider the  bill  of  exceptions  as  a  case  made.  The  motion  for  the  new 
trial  was  disposed  of  on  the  twenty-ninth  day  of  October,  1880,  and 
on  the  next  day  the  bill  of  exceptions  was  allowed  and  signed,  and 
the  formalities  attending  a  case  made  are  all  wanting.  This  court 
will  not  reverse  a  judgment  upon  a  mere  bill  of  exceptions,  although 
such  bill  of  exceptions  attempts  to  incorporate  therein  all  pleadings, 
journal  entries,  and  other  matters  which  of  themselves  are  a  part  of 
the  record,  when  the  certificate  of  the  clerk  to  the  bill  of  exceptions 
fails  to  show  that  it  is  a  certified  transcript  of  the  record  of  the 
*707  court  below.  *  Whitney  v.  Harris,  21  Kan.  *96 ;  Lauer  v.  Liv- 
ings, 24  Kan.  *273;  Comp.  Laws  1879,  c.  80,  §  646. 

The  judgment,  upon  the  record,  must  be  affirmed. 

(All  the  justices  concurring.) 
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Fbrdinand  Arn  V.  Christophbr  Hoppnr. 
Januaiy  Term,  1881. 

Taxation:  Zgectment:  Lien  for  Taxes.  Where,  in  an  action  to  reeover 
real  property,  a  plaintiff  clainis  title  under  a  tax  deed  executed  to  him  for 
taxes  levied  upon  land  subject  to  taxation,  and  the  owner  has  not  paid 
the  taxes  thereon,  and  the  tax  sale  is  invalid  because  of  non-compliance 
with  the  provisions  of  the  statute  requiring  all  sales  to  be  at  public  auc- 
tion, and  the  trial  in  the  action  is  had  before  the  court  without  a  jury,  and 
the  findings  are  that  the  tax  deed  is  void,  and  that  the  plaintiff  has  paid 
a  specified  amount  as  taxes  on  the  land,  the  court,  in  rendering  judgment 
for  the  successful  claimant  against  the  holder  of  the  tax  deed,  should  de- 
clare the  taxes  so  paid  a  lien  upon  the  land.  Fairbanks  v.  WiUiamSv  24 
Kan.  *16;  Dexter  v.  Cochran,  17  Kan.  447.^ 

Error  from  Wyandotte  district  oourt. 
The  case  is  stated  in*tbe  opinion. 
W.  S.  Carroll,  for  plaintiff  in  error. 
Nathan  Cree,  for  defendant  in  error, 

HoRTON,  G.  J.  This  was  an  action  for  the  recovery  of  the  posses- 
sion of  lot  52,  in  block  113,  in  the  city  of  Wyandotte,  brought  by 
the  plaintiff  in  error  against  the  defendant  in  error.  The  plaintiff 
claimed  possession  by  virtue  of  a  tax  deed  of  the  date  of  Sep- 
*708  tember  24, 1878.  The  defendant  rested  upon  his  title  *a8  the 
original  purchaser,  and  that  the  tax  deed  for  various  reasons 
was  invalid.  Trial  was  had  by  the  court  without  the  intervention  of 
a  jary,  and  the  court  found  that  the  tax  deed  was  void,  and  further 
found  that  the  plaintiff  had  paid  as  taxes  on  the  lot  the  sum  of 
$531.25.  Upon  these  findings,  judgment  was  rendered  in  favor  of 
the  defendant  and  against  the  plaintiff  for  all  costs.  Plaintiff  ex- 
cepted, and  brings  the  case  to  this  court.  It  appears  from  the  evi- 
dence in  the  case  that  the  land  was  taxable ;  that  the  owner  had  not 
paid  the  taxes  on  it ;  and  that  it  was  sold  for  the  taxes  of  1874.  Upon 
the  evidence  it  is  apparent  that  the  court  was  justified,  under  the  de- 
cision in  the  case  of  Young  v.  Bheineoher,  ante,  866,  in  setting  aside 
the  tax  deed. 

The  only  serious  question  in  the  case  is  whether  the  plaintiff  is 
entitled  to  receive  back  from  the  defendant  the  taxes  which  were  paid 
by  him  on  the  lot;  no  motion  having  been  made  therefor  by  the 
plaintiff,  and  no  such  relief  being  asked  in  the  pleadings.  This  raises 
the  question  whether  the  proper  judgment  was  entered  by  the  court. 
We  have  already  decided  that  any  error  apparent  in  the  final  judg- 
ment of  a  district  court  may  be  corrected  by  suit  in  error  in  this 
court,  although  no  exception  was  taken  thereto  by  the  party  oom- 

^Lien  for  taxes,  Russell  ▼.  Hudson,  28  Kan.  101;  Flint  ▼.  Donslass,  Id.  414;  BdsT. 
Bird,  31  Kan.  139,  1  Pac.  Rep.  246;  Bird  v.  Belz,  33  Kan.  391,  6  Pao.  Bep.  S27. 
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plaining,  and  no  motion  made  to  set  aside  the  judgment.  Dexter  v. 
Cochran,  17  Ean.  447,  and  the  authorities  there  cited.  Clearly, 
within  the  decision  of  Fairbanks  v.  Williams,  24  Ean.  *16,the  plain- 
tiff was  entitled  to  a  lien  upon  the  lot  for  the  taxes  paid  under  sec- 
tion 142,  c.  107,  Comp.  Laws  1879,  if  he  had  moved  the  court  to  as- 
certain the  taxes  and  declare  the  same  a  lien.  Now,  it  appears  from 
the  record  that,  while  the  court  held  the  tax  deed  void,  the  record 
shows  the  land  was  subject  to  taxation,  and  that  the  taxes  had  not 
been  paid  by  the  owner;  and  there  is  the  special  finding  of  the  court 
that  the  plaintiff  had  paid  as  taxes  a  specific  sum,  to-wit,  the  amount 
of  $581.25.  Upon  these  findings,  and  the  record  as  presented  to  us, 
it  was  the  duty  of  the  court  to  declare  the  taxes  found  to  have  been 

paid  by  the  plaintiff  a  lien  upon  the  lot. 
*709     "^It  is  therefore  ordered  that  the  judgment  of  the  court* below 

be  corrected  in  accordance  with  the  views  herein  expressed. 
The  costs  in  this  court  will  be  divided. 
(All  the  justices  concurring.) 


William  Wakefiblb  v.  J.  W.  Pattbbsok. 
January  Term,  1881. 

Schools :  Election  of  Director.  In  school-district  No.  16»  in  Allen  county, 
there  is  a  stone  school-building  owned  in  fee  by  the  school-district,  and 
used  for  school  purposes.  There  is  also  in  the  district  a  frame  building 
known  as  "Germanin  Hall,''  which  the  school  board  of  the  district  rented 
for  school  purposes,  in  April,  1879,  for  the  period  of  five  years.  In  1880 
the  usual  notice  for  the  annual  meeting  of  the  school-district  was  duly 
given.  On  the  day  for  such  meeting  the  clerk  of  the  district  decided  to  hold 
the  meeting  at  Germanla  Hall  because  of  the  absence  of  the  key  to  enter 
the  stone  school-house,  and  for  the  reason  that  he  considered  the  hall  the 
cooler  place,  and  the  seats  more  convenient  for  the  inhabitants  attending 
the  meeting.  The  treasurer  was  absent  from  the  district,  but  the  clerk 
and  director  attended  the  meeting,  which  was  begun  at  two  and  one-half 
o'clock  p.  M.,  and  participated  in  its  proceedings,  which  were  those  usu- 
ally had  at  the  annual  meetings  of  the  district.  Under  the  direction  of 
the  clerk,  a  boy  was  stationed  at  the  stone  school-house  from  two  o'clock 
p.  M.,  on  the  day  of  the  meeting,  until  after  the  close  of  the  proceedings, 
to  inform  all  persons  coming  to  the  stone  school-house  that  the  annual 
meeting  of  the  district  was  being  conducted  at  tlie  hall;  and  the  attend- 
ance at  the  hall  was  an  average  attendance  of  the  annual  school  meetings 
in  the  district.  The  defendant  P.  was  elected  school  director  of  the  dis- 
trict at  such  meeting.  Held,  that  his  election  to  the  office  was  legal  and 
valid. 

Error  from  Allen  district  court. 

Action  in  the  nature  of  quo  warranio,  brought  by  Wakefield  against 
Patterson  to  try  the  right  between  them  to  the  office  of  director  of 
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schooI-diBtriot  No.  16,  in  Allen  oountj.     Trial  at  the  November  term, 
1880,  of  the  distriot  ooart,  and  judgment  for  the  defendant. 

•710     *£?.  A.  Barber^  for  plaintiff  in  error. 

Gates  d  Keplinger,  for  defendant  in  error. 

HoBTON,  C.  J.  This  was  an  action  in  the  nature  of  quo  warranto^ 
proseouted  by  the  plaintiff  to  try  the  right  between  himself  and  de- 
fendant to  the  office  of  school  director  of  school-district  No.  16,  in 
Allen  county.  The  case  was  submitted  to  the  court,  a  jury  being 
waived,  upon  the  following  agreed  statement  of  facts : 

*'(!)  That  soIiooMlfltrict  No.  16*  in  Allen  county,  Kansas,  is  a  puhlic  o(x- 
poration,  under  the  laws  of  said  state. 

*'  (2)  That  the  office  of  director  of  said  school-district  is  a  public  office,  under 
the  laws  of  said  state. 

"(8)  That  in  said  school-district  there  is  a  atone  school  building,  owned  bj 
and  belonging  to  said  school-district,  and  used  for  school  purposes. 

''(4)  That  there  is  also  in  said  school-district  a  frame  building  known  as 
*Oermania  Hall,'  which  the  school  board  of  said  school-district  rented  for 
school  purposes  in  April,  1879,  for  five  years. 

'*(5)  That  said  (}er mania  Hall  is  situated  five  blocks  north  of  and  on  the 
opposite  side  of  the  street  from  the  stone  school-house. 

''(6)  That  the  clerk  of  said  school-district,  in  calKng  the  annual  meeting  of 
said  school-district  for  the  year  1880,  used  a  form  of  notice  furnished  by  the 
state  superintendent  of  public  instruction,  calling  said  meeting  to  be  held  at 
the  school-house  belonging  to  said  district  on  August  12,  1880,  at  2  o'clock  p. 
M.,  the  same  being  the  second  Thursday  of  August. 

''(7)  That,  in  posting  up  said  notices  as  provided  by  law,  the  clerk  of  said 
district  posted  one  of  said  notices  on  the  outor  door  of  said  stone  school-house, 
and  did  not  post  any  on  Germania  Hall. 

"(8)  That  the  annual  meetings  of  said  school-district  have  always  since  its 
creation  been  held  at  the  stone  school-house,  and  the  bell  of  said  school-district 
used  to  call  the  qualified  electors  of  said  district  together. 

"(9)  That  in  the  year  1880  the  bell  was  not  rung. 

"(10)  That  in  the  year  1880,  (this  year,)  on  the  day  on  which  the 
♦711      annual  meeting  was  called  to  be  held,  to- wit,  the  *twelfth  day  of  Au- 
gust, 1880,  the  same  being  the  second  Thursday  of  said  month,  the  clerk 
of  said  school-district,  about  half  an  hour  before  the  time  for  holding  said 
annual  meeting,  decided  to  have  the  same  held  at  Qermania  Hall  instead  of  at 
'  the  stone  school-house. 

''(11)  That  of  this  decision,  at  the  time  it  was  made,  the  director  and  treas- 
urer of  said  school-district  were  ignorant;  that  the  director  did  not  learn  of 
the  change  until  about  2  o'clock  p.  m.,  when  the  clerk  met  him  at  the  north- 
west corner  of  the  square,  and  told  him  he  had  had  Germania  Hall  opened  up 
and  swept  out  for  the  purpose  of  holding  a  meeting  there,  and  the  treasurer  did 
not  learn  of  it  until  he  returned  to  the  city,  he  then  being  away. 

"(12)  That,  pursuant  to  this  decision  and  determination  of  said  clerk,  he^ 
the  said  clerk,  notified  those  persons  whom  he  saw,  and  sent  a  small  boy  to 
stand  at  the  door  of  the  stone  school-house,  and  tell  any  who  might  come 
there  that  the  meeting  would  be  held  at  Germania  Hall. 

"(13)  That  quite  a  large  number  of  those  in  attendance  at  Germania  Hall 
learned  that  the  meeting  was  being  held  at  Germania  Hall  by  the  merest  ac- 
cident, and  while  on  the  way  to  the  stone  school-house. 

"(14)  That  a  large  number  of  the  qualified  electors  of  said  district  nevei 
learned  that  said  meeting  was  being  held  or  was  to  be  held  at  Germania  Hall. 
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'*ri5)  That  several  of  the  qualified  electors  of  said  district  were  expecting 
the  Deli  to  ring  as  usual,  and  waiting  therefor  before  starting  for  said  meet- 
ing, and,  not  hearing  any  bell,  supposed  that  no  annual  meeting  was  being 
held  on  that  day,  and.were  thereby  prevented  from  attending. 

"(16)  That  a  large  number  of  the  qualified  electoi^s  of  said  school-district 
never  consented  that  the  annual  meeting  should  be  held  at  Germania  Hall, 
or  had  any  notice  of  aiy  school  meeting  at  Germania  Hall,  among  whom  was 
the  plaintiff  and  fifty  other  electors  of  said  district. 

**(17)  That  the  clerk  of  said  district,  after  he  got  to  Germania  Hall,  and 
before  the  meeting  there  commenced,  was  notifi^  by  at  least  one  qualified 
elector  of  said  school-district  that  Germania  HaU  was  not  the  place  provided 
by  law  for  holding  the  annual  meeting;  and  he  replied  that  he  did  not  care, — 
ho  was  going  to  hold  it  there  anyhow. 

"(18)  That  after  the  meeting  had  opened  and  commenced  business  at 
*712  Germania  Hall,  certain  otlier  citizens,  after  having  ^started  down  to 
the  stone  school-honse,  and  learning  on  the  way  that  the  meeting 
was  being  held  at  Germania  Hall,  and  being  thereby  detained  on  their  way  to 
the  meeting,  called  the  attention  of  those  assembled  to  the  fact  that  that  was 
not  the  place  provided  by  law  for  holding  the  annual  meeting,  and  objected 
to  its  being  held  tliere,  but  the  director  overruled  the  objection. 

"(19)  That,  after  this  public  notification  that  the  meeting  was  not  being 
held  in  the  place  provided  by  law,  those  qualified  electors  assembled,  some 
thirty  in  all.  proceeded  to  transact  the  usu^  business  of  the  annual  meeting, 
and  as  a  part  of  it  to  vote  for  a  director  for  the  ensuing  term  of  three  years. 

"(20)  That  the  defendant  and  George  A.  Amos,  Esq.,  were  ench  voted  for 
for  saia  office;  that  the  defendant  received  16  of  the  votes  cast  for  said  office, 
and  George  A.  Amos  14  of  the  votes  cast  for  said  office. 

"(20})  That,  immediately  prior  to  the  adjournment  of  the  meeting  at  the 
hall,  a  motion  was  made  to  adjourn  to  the  stone  school-house,  and  hold  a  le- 
gal meeting,  which  motion  was  voted  down. 

"(21)  And,  after  the  business  was  transacted  and  the  meeting  adjourned, 
those  assembled  were  notified  by  a  citizen  and  qualified  elector  present  that 
there  would  be  a  legal  meeting  held  at  the  stone  school-house  right  away. 

"(22)  That  on  the  same  day,  to- wit,  the  second  Thursday  in  August,  being 
August  12,  1880,  after  the  meeting  at  Germania  Hall  had  adjoui'ned,  the 
plaintiff  and  some  nine  or  ten  other  qualified  electors  of  said  district  who 
had  not  been  notified  of  the  meeting  held  at  Germania  Hall,  or  taken  any  part 
therein,  met  at  the  stone  school-house  because  of  the  notice  specified  in  No. 
6  above,  and  the  statute  in  such  case  provided,  as  claimed  by  those  participat- 
ing therein,  and  being  unable  to  gain  admittance  to  said  stone  school-house, 
and  the  directors  and  clerk  of  said  district  being  absent,  they  organized  said 
(as  claimed  by  them)  annual  school  meeting  by  electing  a  chairman  and  clerk, 
as  provided  by  law,  and  adjourned  to  meet  again  in  two  weeks,  to- wit,  on 
Thursday,  August  26,  1880,  at  2  o'clock  p.  M.,  at  said  stone  school  building, 
as  an  annual  school  meeting,  and  to  transact  the  business  of  the  annual 
school  meeting. 

"(28)  That  after  each  of  the  above  meetings  had  adjourned,  to-wit, 
*713    on  or  about  the  fourteenth  day  of  August,  1880,  the  de*fendant,  J. 
W.  Patterson,  was  sworn  in  as  dii*ector  of  said  school-district. 

"f24)  That  at  the  adjourned  (as  claimed  by  those  participating)  annual 
meeting  held  on  the  twenth-sixth  day  of  August,  1880,  at  2  o'clock  p.  m.,  at 
the  stone  school-house,  the  director  of  said  school-district  being  absent  and 
the  clerk  of  said  school-district  refusing  to  take  any  part  in  said  meeting  or 
act  as  clerk  thereof,  the  chairman  and  clerk  of  the  meeting,  as  organized 
at  the  school-house  on  August  12,  1880,  acted  as  chairman  and  clerk  of  the 
adjourned  meeting.. 
v.25k— 32 
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"(25)  That  at  said  adjourned  (as  claimed  by  those  participating)  annual 
meeting  held  at  the  stone  school-house,  on  the  twenty-sixth  day  of  August, 
1880,  at  2  o'clock  p.  m.»  the  usual  business  of  the  annual  school  meeting  was 
transacted,  and  as  a  part  of  it  they  proceeded  to  vote  for  a  director  of  the  school- 
district  for  the  ensuing  term  of  three  years. 

•*(26)  That  the  plaintiff,  Wm.  Wakefield,  and  the  defendant,  J.  W.  Patt^- 
son,  were  each  present  at  said  adjourned  (as  claimed  by  those  participating) 
annual  meeting,  and  were  each,  without  objection  on  the  part  of  the  defend- 
ant, nominated  and  voted,  for  for  said  office  of  school  director ;  that  there 
were  eighty-five  of  the  qualified  electors  of  said  district  present  at  said  ad- 
journed (as  claimed  by  those  participating)  annual  meeting,  and  that  the 
plaintiff  received  the  votes  of  52  of  the  qualified  electors  there  present  and 
voting,  and  the  defendant,  33  of  the  votes  of  the  qualified  electors  there  pres- 
ent and  voting,  for  said  office ;  that  the  plaintiff  was  declared  to  have  amajority 
of  19  of  the  votes  cast  for  said  office,  and  was  declared  duly  elected  to  said  office 
of  director  of  said  school-district. 

"  (27)  That  afterwards,  to- w  it,  on  or  about  the  twenty-eighth  day  of  August, 
1880.  the  plaintiff  was  fully  qualified  to  fill  said  office,  and  was  sworn  in  as 
director. 

"(28)  That  the  defendant  still  isontinues  to  occupy  and  hold  said  office,  and 
perform  the  duties  thereof. 

"(29)  That  the  clerk  of  said  (as  claimed  by  those  participating)  annual 
school  meeting  held  at  the  stone  school-house  on  August  12,  1880,  and  of  the 
adjourned  ^as  claimed  by  those  participating)  annual  school  meeting  held  Au- 
gust 26,  1880,  at  the  stone  school-house  at  which  the  plaintiff  was  elected  di- 
rector as  above  set  forth,  presented  the  minutes  and  proceedings  of  the  said 
meetings,  together  with  the  oath  of  office  of  the  said  pUintiff,  to  the 
*714  clerk  of  said  school-district,  *with  the  request  that  he  enter  the  same 
on  the  records  of  said  school-district,  and  certify  the  action  of  said 
meetings  to  the  county  superintendent  of  public  instruction,  and  the  county 
clerk  of  said  Allen  county,  as  the  law  requires ;  and  that  the  said  clerk  then 
and  there  refused  and  still  refuses  so  to  do.    . 

"(30)  That,  at  said  adjourned  fas  claimed  by  those  participating)  annual 
meeting,  the  treasurer  of  said  sctiool-district  made  a  condensed  report,  and 
stated  that  he  would  make  a  full  report,  but  that  in  his  absence  his  report  had 
been  read  at  the  meeting  at  GermaniaHall,  and  referred  to  a  committee  of  the 
qualified  electors  then  present  for  examination,  and  had  not  been  returned  to 
him. 

"(31)  That,  at  said  ad joumed  (as  claimed  by  those  participating)  annual 
meeting,  the  clerk  of  said  district  was  called  upon  for  a  report,  and  refused  to 
make  one,  stating  that  he  had  reported  to  the  meeting  held  at  GermaniaHall. 

"  (82)  That,  at  said  adjourned  annual  meeting,  a  tax  was  levied,  as  required 
by  law,  for  teachers'  wages  and  general  revenue,  and  the  clerk  of  said  d&trict 
requested  to  certify  the  same  up  to  the  county  clerk,  which  he  refused  to  do. 

"(33)  That  when  said  adjourned  (as  claimed  by  those  participating)  annual 
meeting  held  on  the  twenty-sixth  day  of  August,  1880,  adjourned,  it  adjourned 
to  meet  again  in  two  weeks  from  that  date,  and  requested  the  clerk  and  treas- 
urer of  said  district  to  make  their  reports  to  said  adjourned  meeting,  which 
the  clerk  of  said  district  refused  to  do. 

"(84)  That  there  are  at  least  two  keys  to  the  stone  school-house,  one  of 
which  IS  kept  by  the  janitor  of  the  l^resbyterian  Church,  who  worked  then  for 
the  treasurer  of  the  school-district,  and  the  other  by  the  janitor  of  the  Meth- 
odist Church,  who  then  worked  for  a  grocery  firm  in  the  city  of  Humboldt, 
and  that  either  of  said  keys  could  have  been  obtained  by  asking  for  it 

"(35)  That  tlie  stone  school-house  has  the  same  seats  and  rooms  now  that 
It  has  had  for  the  last  four  or  five  years,  and  tliat  the  anliual  meetings  have 
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in  the  past  always  been  held  at  the  stono  school-house,  without  complaint  as 
to  the  seats  or  heat. 

"(36)  That  the  director  of  said  school-district  did  not  know  that  the  annual 
meeting  was  to  be  held  at  Qermania  Hall  until  about  two  o'clock  p.  m.  of  tlie 
day  on  wliich  it  was  held,  when  the  clerk  met  him  in  the  street,  and  told  him 
that  he  had  opened  up  and  swept  out  Germania  Hall  in  order  to  hold  the  meet- 
ing there. 
*715  *"(37)  That  the  director  of  the  said  school-district  then  supposed  that 
the  meeting  was  called  by  the  clerk  to  be  held  in  Germania  Hall,  and 
did  not  know  that  the  notices  posted  by  the  clerk  called  the  meeting  to  be  held 
at  the  school-house  belonging  to  said  district,  until  after  the  meeting  at  the 
hall  had  adjourned. 

"(38)  Said  Germania  Hall  is  about  three  times  nearer  to  the  public  square 
than  the  stone  building. 

"(39)  That,  since  said  hall  was  rented  for  school  purposes,  said  stone  build- 
ing has  been  used  exclusively  for  the  primary  department,  and  since  said  date 
the  principal  and  his  assistant  have  taught  only  in  said  hall. 

"(40)  Since  said  hall  was  rented  for  school  purposes  it  has  been,  and  by  the 
terms  of  said  lease  is,  under  the  exclusive  control  of  the  school  board. 

"(41)  That  the  treasurer  was  absent  from  the  city  at  the  time  of  holding 
said  meetings  on  the  twelfth  day  of  August,  and  that  the  clerk  decided  to 
hold  said  meeting  at  the  hall  for  two  reasons:  First,  because,  owing  to  the 
absence  of  tbe*janitor  from  town,  he  could  not  get  the  key,  or  get  into  the 
stone  building  without  breaking  the  door;  and,  second^  because  he  considered 
it  cooler  at  Germania  Hall,  and  because  the  seats  at  the  hall  were  more  fitter 
for  adults,  and  those  of  the  stone  building  were  fitted  for  infants. 

"(42)  When  it  was  determined  to  hold  said  meeting  at  the  hall,  the  clerk 
employed  and  paid  a  boy  fifty  cents  to  stand  at  the  stone  school-house  for  two 
hours,  beginning  at  2  p.  m.,  and  notify  all  peraons  coming  there  that  thf 
school  meeting  w£^  being  held  at  the  hall,  and  said  boy  did  stand  there  fron. 
2  p.  M.  until  the  Germania  Hall  meeting  adjourned. 

"(43)  That  all  who  met  at  said  stone  school-house  knew  of  the  fact  of  the 
meeting  having  been  held  at  the  hall  by  report  wlien  they  met  at  the  stone 
school-house,  but  not  before. 

"  (44)  There  were  ten  votes,  all  told,  who  participated  in  the  meeting  at 
the  stune  school-house  on  the  twelfth  of  August,  and  three  of  these  had  also 
participated  in  the  meeting  at  the  hall. 

"(45)  The  meeting  at  the  hall  was  called  to  order  at  2|  o*clock.  The  meet- 
ing at  the  stone  school-house  ou  the  twelfth  of  August  was  convened  at  4 
o'clock  p.  M. 

"(46)  The  clerk  and  treasurer  were  present  at  the  second  meeting  at  the 

stone  school-house,  but  no  report  of  the  clerk  was  ma'de,  and  the  clerk 

*716      notified  said  meeting  that  he  recog*nlzed  the  prior  meeting  at  the  hall 

and  its  proceedings  as  valid  on  account  of  advice  from  counsel,  and 

had  already  made  report  thereof  to  the  county  superintendent. 

"(47)  That  all  who  were  at  the  meeting  at  the  hall  participated  in  its  pro- 
ceedings and  voted,  including  all  who  at  said  meeting  objected  in  any  man- 
ner thereto. 

"(48)  That  the  attendance  at  the  hall  on  August  12th  was  an  average  of 
the  attendance  at  annual  school  meetings. 

"(49)  There  are  about  seven  hundred  persons  in  said  school-district  entitled 
to  vote  at  school  elections. 

"  (50)  That  the  meeting  at  the  hall  was  presided  over  by  G.  A.  Amos,  the 
then  clerk,  and  the  same  was  held  under  the  auspices  of  the  derk  and  director, 
wlio,  after  deliberation,  stated  above  in  number  36,  the  treasurer  being  absent 
from  the  county,  had  determined  to  hold  said  meeting  at  said  place;  and  at 
said  meeting  the  chairman  declared  as  the  result  of  said  election  that  the  de- 
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fendant  was  dulj  elected  director  of  said  district;  and  he  forthwith  proceeded 
to  qualify  as  such ;  and  since  that  time  he  has  been  acting  as  such,  and  no 
other  than  himself  has  acted  as  such. 

"(51)  The  proceedings  at  the  hall  meeting  were  duly  recorded  by  the  derk, 
and  certified  up  to  the  proper  officer  as  required  by  law.  Said  meeting  levied 
a  tax  for  school  purposes,  which  has  been  placed  upon  the  tax-roll  by  the 
county  clerk. 

''(52)  Tfiat,  at  the  third  adjourned  meeting  herein  refeiTed  to,  no  treasur- 
er's or  clerk's  report  was  made,  but  the  committee  appointed  at  the  second 
meeting  to  examine  the  treasurer's  report  reported  favorably  on  the  report 
submitted  to  it. 

"(53)  That  Germania  Hall  fronts  to  the  south,  and  has  Its  windows  on  the 
east  and  west. 

"(54)  That  the  stone  school-house  fronts  to  the  easti  and  has  its  windows 
on  the  north  and  south. 

"(55)  That  for  several  years  the  stone  building  has  been  used  only  for  the 
primary  department,  while  the  other  department  has  been  held  in  other  build- 
ings rented  for  that  purpose. 

"It  is  hereby  stipulated  that  the  above  case  may  be  submitted  on  the  above 
statement  of  facts,  and  that  all  facts  pleaded  shall  be  considered  in  issue  the 
same  as  if  said  pleadings  were  verified." 

The  court  thereon  decided  that  the  plaintiff  had  iTo  title  or  right 
*717     to  the  office  in  controversy,  and  rendered  judgment  in  *favor 

of  the  defendant  for  costs.     The  plaintiff  brings  the  case  to 
this  court. 

Section  6,  c.  92,  p.  825,  Gomp.  Laws  1879,  provides: 

"An  annual  meeting  of  each  school-district  shall  be  held  on  the  second 
Thursday  of  August  of  each  year,  at  the  school-house  belonging  to  the  school- 
district,  at  half-past  two  o'clock  p.  m.  Notice  of  the  time  and  place  of  said 
annual  meeting  shall  be  given  by  the  clerk,  by  posting  written  or  printed  no- 
tices in  three  public  places  of  the  district,  at  least  ten  days  before  said  meet- 
ing. Special  meetings  may  be  called  by  the  district  board,  or  by  a  majority  of 
the  legal  voters  of  the  district,  but  notice  of  such  special  meeting,  stating  the 
purpose  for  which  it  is  called,  shall  be  posted  in  at  least  three  public  places 
within  the  district  ten  days  previous  to  the  time  of  such  meeting." 

The  contention  on  the  part  of  the  plaintiff  is  that  as  the  meeting 
of  the  voters  of  the  school-district  on  AugoM  12,  1880,  was  held  in 
the  building  known  as  "Germania  Hall,"  instead  of  at  the  stone 
building  belonging  to  the  school-district,  all  of  the  proceedings  were 
invalid,  and  the  defendant  acquired  no  title  or  right  to  the  ofhce  by 
virtue  of  the  proceedings  had  at  Germania  Hall.  It  is  further  con- 
tended on  the  part  of  the  plaintiff  that  he  was  elected  to  the  office  of 
director  at  an  adjourned  meeting  of  the  inhabitants  of  the  school-dis- 
trict, held  on  August  26,  1880.  In  order  to  support  the  claim  of 
plaintiff,  it  is  urged  that  the  words  "belonging  to"  are  used  in  the 
statute  to  express  absolute  ownership,  and  that  the  annual  meeting 
of  the  school-district  could  not  have  been  held  legally  at  any  other 
place  than  at  the  stone  school  building.  It  appears  from  the  agreed 
statement  of  facts  that  the  notice  of  the  annual  meeting  was  properly 
given ;  that  the  clerk  decided  to  hold  the  meeting  at  Germania  Hall 
under  the  charge  and  control  of  the  school  board;  the  same  having 
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been  rented  for  school  purposes  in  April,  1879,  for  five  years.  This 
building  was  situated  on  the  opposite  side  of  the  street,  only  five 
blocks  north  of  the  stone  school-bouse.  The  reason  for  the  decision 
of  the  clerk  was  that,  on  account  of  the  absence  of  the  key,  he  could 
not  get  into  the  stone  school-house  without  breaking  the  door; 
*718  also  because  he  considered  *the  hall  the  cooler  place,  and  the 
seats  therein  more  convenient  for  the  persons  attending  the 
meeting.  The  director  of  the  school-district  participated  in  the  meet- 
ing, but  the  treasurer  was  absent  from  the  city.  The  attendance  at 
the  hall  was  an  average  of  the  attendance  at  the  annual  school  meet- 
ings of  the  district.  The  meeting  was  called  to  order  at  half-past  2, 
and  presided  over  by  the  clerk,«and  held  under  the  direction  of  the 
clerk  and  director.  The  clerk  employed  and  paid  a  boy  to  stand  at 
the  school-house  for  two  hours,  beginning  at  3  o'clock  p.  h.,  to  notify 
all  persons  coming  there  that  the  annual  meeting  of  the  district  was 
being  held  at  the  hall;  and,  in  accordance  with  such  employment, 
the  boy  remained  at  the  stone  school-house  from  2  o'clock  p.  m.  until 
the  Germania  Hall  meeting  adjourned.  The  proceedings  at  the  hall 
meeting  were  properly  recorded  by  the  clerk,  and  certified  up  to  the 
proper  officer,  as  required  by  law,  and  the  meeting  levied  a  tax  for 
school  purposes,  which  has  been  placed  upon  the  tax-roll  by  the 
county  clerk. 

Upon  these  facts  it  seems  clear  to  us  that  the  holding  of  the  meet- 
ing at  Germania  Hall  did  not  render  the  proceedings  of  the  annual 
meeting  there  had  illegal,  or  the  election  of  the  defendant  void.  The 
hall,  while  not  owned  in  fee  by  the  school-district,  was  under  its 
charge  and  control  for  school  purposes,  under  a  lease  for  a  term  of 
five  years.  No  one  was  misled  by  the  holding  of  the  meeting,  at  such 
place,  as  all  persons  going  to  the  stone  school-house  were  notified 
where  the  meeting  was  being  conducted.,  and  tbe  usualnumber  of  in- 
habitants participated  in  the  meeting.  It  is  unnecessary  to  discuss 
the  other  questions  presented  by  counsel. 

The  judgment  of  the  district  court  must  be  affirmed, 

(All  the  justices  concurring.) 
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*719     *MouNT  Pleasant  Tp.  v.  B.  F.  Hobabt  and  another. 

Januazy  Term,  1881. 

'Bonds:  Townships:  Personal  Bond.  After  the  board  of  county  com- 
missioners of  Labette  county  had  received  a  petition,  and  ordered  an 
election  according  to  the  proposition  set  forth  in  the  petition,  to  take  the 
sense  of  the  voters  of  Mount  Pleasant  township,  in  said  county,  to  sub- 
scribe •lOfOOO  to  the  capital  stock  of  a  railway,  proposed  to  be  constructed 
through  said  township,  under  the  provisions  of  chapter  107,  Laws  1876, 
A.  &  B.,  agents  and  contractors  of  the  railway  company,  executed  before 
the  election  their  personal  bond  to  the  township,  which  was  accepted  by 
its  officers,  in  the  sum  of  $10,000,  conditioned  that  the  railway  company 
should  construct  its  road  across  the  north-east  quarter  of  section  15, 
township  83,  range  19,  in  said  township,  and  locate  its  depot  thereon. 
Afterwards  the  election  was  held  upon  the  proposition  submitted  to  the 
electors,  and  the  vote  was  favorable  thereto.  The  road  was  built  throngh 
the  township  according  to  the  terms  of  the  proposition  submitted,  bat 
not  across  said  section  15,  nor  was  any  depot  located  on  said  section. 
Thereafter  the  township  brought  its  action  npon  the  bond  of  A.  &  B. 
to  recover  the  penalty.    Held,  the  township  was  not  entitled  to  recover. 

Error  from  Labette  district  court. 

Action  brought  by  Mount  Pleasant  township,  in  Labette  county, 
against  B.  F.  Hobart  and  G.  M.  Congdon,  npon  a  certain  bond.  Trial 
at  the  November  term,  1880,  of  the  district  court,  and  judgment  for 
the  defendants. 

Nelson  Case  and  Cory  dt  Simons,  for  plaintiff  in  error. 

Webb  d  Qlasse^  for  defendants  in  error. 

HoBTON,  G.  J.  The  defendants  were  the  general  agents  and  eon- 
tractors  of  the  St.  Louis,  Wichita  &  Western  Bailway  Company,  and 
interested  in  procuring  the  bonds  of  Mount  Pleasant  township.  They 
succeeded  in  obtaining  a  sufficient  number  of  the  electors  of  the  town- 
ship to  sign  a  petition  to  the  board  of  county  commissioners  of  La- 
bette county,  authorizing  the  board  to  call  an  election  for  the 
*720  township  to  *decide  whether  or  not  it  would  issue  its  bonds 
to  the  railway  company  in  the  sum  of  $10,000,  on  the  terms 
and  conditions  specified  in  the  election  proclamation.  The  proceed- 
ings for  calling  the  election  and  issuing  the  bonds  were  had  under 
chapter  107,  Laws  1876,  and  the  amendments  thereof.  The  citizens 
of  the  township  wanted  the  railway  built  across,  and  a  depot  estab- 
lished on  the  north-east  quarter  of,  section  15,  in  township  33,  range 
19,  in  said  township.  By  the  conditions  contained  in  the  election 
proclamation,  the  railway  company  might  locate  its  road  and  depot 
across  said  quarter  section  of  land,  but  was  not  required  so  to  do. 
The  election  was  held  on  May  12,  1879.  Before' the  election  took 
place  the  defendants  became  convinced  that  the  bonds  would  be  de- 
feated, because  the  road  and  depot  were  not  required  to  be  located 
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on  the  qaarter  section  named.  They  therefore  called  a  meeting  of 
the  electors  of  the  township,  at  which  they  proposed  to  secure  by  their 
personal  bond  the^location  of  the  road  and  depot  at  the  point  desired. 
On  May  9,  1879,  they  exeoated  to  the  township  their  personal  bond 
in  the  sum  of  $10,000,  conditioned  that  the  railway  company  should 
build  its  road  from  Oswego  to  Wichita,  across  and  over  the  north-eaeH 
quarter  of  section  15,  and  should  locate  a  depot  for  the  road  on  some 
part  of  said  quarter  section  of  land.  Thereafter  the  bonds  were  voted, 
issued,  and  delivered  to  the  railway  company.  The  road  was  built 
through  the  township,  but  not  across  section  15,-  nor  was  any  depot 
located  thereon.  On  April  20,  1880,  the  township  brought  this  ac- 
tion against  the  defendants  on  their  bond  of  the  date  of  May  9, 1879, 
demanding  therein  judgment  for  the  penalty  of  the  bond,  to-wit,  ¥10,* 
000,  with  interest  from  October  30,  1879,  and  costs.  Afterwards  an 
answer  was  filed  by  the  defendants ;.  and  a  reply,  containing  a  gen- 
eral denial,  filed  by  the  plaintiff.  The  cause  came  on  for  hearing  on 
November  29,  1880 ;  defendants,  upon  the  trial,  objected  to  the  in- 
troduction of  any  evidence,  upon  the  ground  that  the  petition  did  not 

state  facts  sufficient  to  constitute  a  cause  of  action.     The  ob» 
*781     jection  was  ^sustained  by  the  court,  and  the  jury  was  directed 

to  find  a  verdict  for  defendants.     The  plaintiff  excepted,  and 
brings  the  case  here. 

Section  8,  c.  107,  Laws  1876,  provides  that  the  county  commis* 
sioners  of  the  county  in  which  the  township  is  situated,  through  whioh 
the  proposed  railroad  is  to  be  constructed,  upon  the  presentation  oi 
the  proper  petition  to  the  chairman  of  tbeboard,  shall  convene  and 
make  an  order  which  shall  embrace  the  terms  and  conditions  set  forth 
in  the  petition,  and  fix  the  time  for  holding  the  election,  which  shall 
be  within  sixty  days  from  the  day  on  which  the  commissioners  shall 
be  convened.  Section  5,  c.  107,  as  amended  by  section  1,  o.  144, 
Laws  1877,  prescribes  that  if  a  majority  of  the  qualified  electors  vot- 
ing at  such  election  shall  vote  for  such  subscription  or  loan,  the  board 
of  county  commissioners,  for  and  on  behalf  of  such  township,  shall 
order  the  county  olerk  to  make  the  subscription  or  loan  in  the  name 
of  the  township,  and  shall  cause  such  bonds,  with  coupons  attached, 
as  may  be  required  by  the  terms  of  the  proposition,  to  be  issued  in 
the  name  of  the  township ;  which  bonds,  when  issued  for  the  township, 
shall  be  signed  by  the  chairman  of  the  board  of  county  commission- 
ers, and  attested  by  the  county  clerk  under  the  seal  of  the  county: 
provided,  no  such  bonds  shall  be  issued  until  the  railroad  to  which  the 
subscription  or  loan  is  proposed  to  be  made  shall  be  completed  and  in 
operation  through  the  township  voting  such  bonds,  or  to  such  point  in 
the  township  as  may  be  specified  in  the  proposition  set  forth  in  the 
petition,  required  in  the  first  section  of  this  act.  Now,  it  is  stated  in 
the  petition  that  the  railway  was  completed  through  the  township,  as 
specified  in  the  proposition  submitted  to  the  electors,  and  therefore, 
30  far  as  the  terms  and  conditions  of  the  proposition  submitted  by 
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the  board  of  county  oommissionen  to  the  electors  is  coneemed,  a  foil 
Gomplianoe  was  had.  It  is  arged,  however,  that  the  township  offi- 
cers had  the  authority  to  change  the  terms  and  conditions  of  the  prop- 
osition voted  npon.  If  they  had  the  right  to  enter  into  a  con- 
*722  tract  with  the  defendants  to  change  *the  terms  of  the  propo* 
sition  in  one  respect,  we  think  it  follows  they  had  the  right  to 
change  it  in  others.  The  statute  authorizes  in  such  cases  the  board 
of  commissioners  of  the  county  to  act  as  the  agent  of  townships  in  all 
matters  pertaining  to  the  calling  of  an  election,  subscribing  stock,  and 
issuing  bonds  to  aid  in  the  construction  of  railroads,  and  it  is  doubt- 
ful whether  any  officers  other  than  the  commissioners  can  fix  or  im- 
pose conditions  upon  which  the  bonds  should  be  issued.  But,  if  there  is  • 
any  doubt  upon  this  point,  we  are  dear  that  the  action  of  the  plain- 
tiff cannot  be  maintained  upon  the  bond  set  forth  in  the  petition;  be- 
cause such  bond  is  without  any  valid  or  sufficient  consideration.  It 
is  true  that  the  defendants  agreed  in  writing  that  the  railway  should 
be  built  across  a  particular  portion  of  land  in  the  township,  and  that 
a  depot  should  be  located  thereon ;  and  it  is  probably  true  that  such 
agreement  induced  many  of  the  electors  of  the  township  tp  vote  in  fa- 
vor of  the  subscription  of  stock,  and  the  issue  of  bonds  in  payment 
therefor,  but  this  agreement  was  a  mere  voluntary  action  on  the  part 
of  the  defendants,  and  at  most  their  action  in  the  premises  creates 
only  a  moral  obligation  upon  them.  There  is  no  legal  liability  upon 
their  promise,  and  the  law  does  not  assume  to  enforce  moral  obliga- 
tions alone.  The  performance  of  moral  obligations  is  left  to  the  good 
faith  of  the  promisors.  If  the  electors  of  the  township  had  desired 
the  railroad  to  be  constructed  over  a  particular  point  in  their  town- 
ship, such  condition  ought  to  have  been  inserted  in  the  petition  pre- 
sented to  the  board  of  county  commissioners,  and  the  proposition 
submitted  to  the  electors  to  vote  upon  would  then  have  contained  the 
condition  that  the  railroad  should  be  located  and  depot  built  at  the 
point  desired.  We  do  not  think  the  case  needs  extended  comment, 
or  that  any  lengthy  argument  is  required  in  support  of  these  views. 
The  judgment  of  the  district  court  must  be  sustained. 

VAiANTorSt  J.,  concurring.     Brewer,  J.,  not  sitting. 
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723  *H.  S.  Campbell  v.  Iba  C.  Fulleb. 

January  Term,  1881. 


1.  Prinolpal  and  Agent:  CommiBsions :  Oostom.    Where  a  real  estate 

bi-oker  and  land  agent  at  Paola,  Kansas,  sued  the  original  owner  and 
vendor  of  certain  land  for  a  commission  on  the  price  of  the  land  sold, 
and  the  evidence  tended  to  show  that  the  agent  was  to  sell  the  land  for 
$4,500  clear  of  commission,  and  also  that  he  sold  the  land  for  Just  64,500« 
and  during  the  trial  the  defendant  was  permitted  to  ask  a  witness  who 
was  competent  to  testify  with  regard  to  the  matter  the  following  ques- 
tion: "When  land  is  offered  for  sale  clear  of  commission  at  a  certain 
price,  what  is  the  custom  at  Paola?"  and  the  witness  answered  as  fol- 
lows: ''The  custom  is  for  the  purchaser  to  pay  the  commission  added  to 
that  price," —  Tield,  not  error.* 

2.  Instructions:  Modilyingl    Generally,  a  trial  court  would  commit  er- 

ror, as  against  a  party  asking  instructions,  if  it  should  modify  them  by 
interlineation  or  otherwise,  so  that  the  modification  might  not  readily  be 
distinguished  from  the  instructions  as  originally  asked  for;  but  where 
the  court  modifies  instructions  by  interlineation,  and  the  party  asking 
them  doies  not  complain,  and  it  is  not  shown  what  the  interlineation 
was,  held,  that  the  supreme  cDurt  cannot  say  that  any  error  was  com- 
mitted. 

Error  from  Miami  district  court. 
The  case  is  stated  in  the  opinion. 
Beeson  dt  Baker,  for  plaintiff  in  error. 
/.  A.  Hoag,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  H.  8.  Campbell 
against  Ira  G.  FnUer  to  recover  $225,  claimed  as  a  commission  for 
selling  certain  land  for  the  defendant  to  a  third  person.  The  plain- 
tiff claims,  and  testified  on  the  trial  of  the  case,  that  the  de* 
*724  fendant  first  authorized  him  by  an  ex*pres8  parol  contract  to 
sell  the  land  for  $6,000,  and  that  afterwards  the  defendant  au- 
thorized him  to  sell  the  land  for  a  less  sum,  by  the  following  letters 
and  telegraphic  dispatches.  The  defendant  claims,  and  testified  on  the 
trial  that  be  never  gave  to  the  plaintiff  any  authority  to  sell  the  land, 
except  as  he  gave  it  to  him  by  the  following  letters  and  telegraphic  dis- 
patches.    Said  letters  and  telegraphic  dispatches  read  as  follows : 

'^Officb  of  H.  S.  Campbell,  Real-Estate  Broker  axd  Agent. 

"Paola,  Kaksas,  November  7,  1879. 
^Ira  C,  FuUer,  Esq.,  BrgokvUle^  Pa, — Dear  Sir:  I  have  an  offer  of  four 
thousand  five  hundred  ($4,500)  dollars  ca^h  for  your  160-acre  farm  near 
town.  The  party  is  here,  and  will  await  your  reply.  Please  answer  by  re- 
turn mail,  as  I  cannot  hold  the  offer  long.  I  am  satisfied,  as  I  have  no  doubt 
you  are,  that  you  can  use  the  money  much  more  profitably  than  as  now  in- 
vested. Yours,  truly,  H.'s.  Campbell." 

>Bee  Qillett  ▼.  Ck>n]ni,  6  Kan.  870,  and  note;  Fultz  v.  Wimer,  (Kan.)  9  Pac.  Rep.  310, 
and  note;  Andrews  v.  Schoul-District,  (Minn.)  27  N.  W.  Rep.  303,  and  note. 
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"Bbookville,  Pa.,  11-10, 1879. 

'*To  H.  8.  CamphelU  Real-Estate  Agent,  Paola,  Miami  County^  Katuat: 
Will  take  five  thousand  clear.    Answer  to-day.  I.  G.  Fulleb." 

"Paola,  Kansab,  11-11,  1879. 
To  Ira  C.  Fuller,  BrookviUe^  Pa.:    Forty-five  hundred  is  all  I  can  get. 
filiall  I  sell?    Answer.  H.  S.  Campbell.*' 

••Bbookvillb,  Pa;.  11-12,  lb79. 

'*To  H.  8.  VamphelU  Paola,  Miami  County^  KansaM:  Accepted;  deed 
mailed  to  Chandler;  no  commissions;  all  crops  reserved. 

"I.  C.  FULLEB." 

"Paola,  Kansas,  Nov.  14.  1879. 

To  H.  8.  Campbell,  Esq.,  Paola,  Zan^a^— Dbab  Sib:  We  have  just  re- 
ceived a  deed  from  Ira  C.  Fuller  and  wife,  to  be  oompleted  and  delivered  to 
you  or  the  pei*son  you  may  designate,  upon  the  receipt  of  $4,500  cash. 

"Yours,  truly,  J.  F.  Chandleb  &  Bbo.* 

"Offiob  of  H.  S.  Campbell,  Real- Estate  Bbokee  and  Agent. 

"Paola,  Kansas,  Nov.  25, 1879. 

** Messrs.  J,  F.  Chandler  eft  Bro. — Gentlemen:  Your  postal  card  of  the 
fourteenth  inst.,  referring  to  sale  of  Fuller's  land,  was  received,  and 
*725  would  have  been  answered  sooner  had  I  been  *able  to  attend  to  it. 
I  told  the  Bev.  McClung  to  name  the  person  to  you,  so  you  could  com- 
plete and  deliver  deed.  When  Mr.  Fuller  was  here  on  several  of  his  trips, 
be  personally  requested  me  to  sell  this  farm.  I  have  made  several  efforts 
to  do  so,  and  finally  succeeded .  The  attempt  on  Ira's  part  to  evade  the  pay- 
ment of  my  service  by  sending  the  deed  to  you  is  so  exceedingly  thin  that  I 
do  not  think  it  will  hold  water  in  the  courts  of  Kansas. 

"I  make  this  explanation  on  your  account,  and  not  by  any  means  for  Ira's 
€omfoi*t  or  satisfaction. 

"Yours,  truly,  H.  S.  Campbell." 

These  letters  and  dispatches  will  probably  explain  themselves ;  but 
we  think  it  proper  to  add  that  H.  8.  Campbell,  the  plaintiff,  was  a 
real-estate  broker  and  land  agent  at  Paola,  Kansas ;  that  the  defend- 
ant, Ira  C.  Fuller,  resided  at  Brookville,  Pennsylvania,  and  owned 
the  land  mentioned  in  said  letters  and  dispatches,  which  land  was 
situated  within  about  two  miles  of  Paola.  J.  F.  Chandler  &  Bro. 
were  also  real-estate  brokers  and  land  agents  at  Paola,  Kansas,  and 
they  had  acted  as  the  agents  for  the  defendant,  Fuller,  for  several 
years.  Fuller,  as  above  indicated,  executed  a  deed  for  the  land  to  a 
blank  grantee,  and  sent  the  deed  to  Chandler  &  Bro.,  who  immedi- 
ately notified  the  plaintiff,  and  the  plaintiff  aathorized  the  Bev.  J.  N. 
McClung  to  designate  the  grantee.  McClung  at  first  designat^ed  J. 
B.  Norton  as  the  grantee,  but  afterwards,  James  A.  Hopkins,  desu> 
ing  to  purchase  the  land,  paid  Norton  $200,  and  all  parties  agreed 
that  Hopkins  should  be  the  grantee,  and  the  deed  was  filled  up  ac- 
cordingly, with  his  name  as  grantee,  and  Hopkins  paid  the  sum  of 
$4,500  to  Chandler  &  Bro.,  who  paid  this  amount  to  the  defendant. 
The  plaintiff,  Campbell,  has  never  received  anything  for  his  services. 
The  judgment  of  the  court  below  was  in  favor  of  the  defendant,  and 
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against  the  plaintiff;  and  the  plaintiff  now,  as  plaintiff  in  error,  claims 
that  the  court  below  committed  errors  as  follows : 

1.  The  plaintiff  claims  that  the  court  below  committed  error  in 

permitting  the  'defendant,  on  cross-examination,  to  ask  the 
*726    witness  J.  N.  MoGlung  the  following  question,  to-* wit:    *'How 

much  did  Mr.  Hopkins  pay  to  Norton  for  the  land?"  The 
witness  answered  as  follows:  ''Mr.  Hopkins  paid  $4,700  to  Norton, 
or  rather  paid  Norton  $200  for  his  place.**  Considering  what  bad 
preceded  in  the  direct  examination  of  Mr.  McClung,  we  think  this 
question  was  competent  on  the  cross-examination;  but,  even  if  not, 
we  do  not  think  that  it  could  have  prejudiced  the  substantial  rights 
of  the  plaintiff.  There  was  no  pretense  that  the  plaintiff  ever  re- 
ceived anything  for  his  services. 

2.  The  plaintiff  also  claims  that  the  court  below  erred  in  permit- 
ting the  defendant's  counsel  to  ask  the  defendant  the  following  ques- 
tion :  "Has  Mr.  Campbell  at  any  other  time  ever  sold  any  other  prop- 
erty for  you  ?^  This  question  was  not  answered,  and  of  course  the 
plaintiff's  substantial  rights  could  not  have  been  prejudiced. 

3.  The  plaintiff  also  claims  that  the  court  below  erred  in  permitting 
the  defendant  to  ask  the  witness  Chandler  the  following  question : 
''When  land  is  offered  for  sale  clear  of  commission  at  a  certain  price, 
what  is  the  custom  at  Faola  ?"  The  witness  answered  as  follows : 
"The  custom  is  for  the  purchaser  to  pay  the  commission  added  to  that 
prioe."  We  think  this  was  competent  evidence 'under  the  circum- 
stances of  this  case.  It  really  was  that,  under  such  circumstances, 
the  vendor  of  the  land  was  not  to  pay  the  commission,  but  that  the 
purchaser,  if  any  person,  was.  The  plaintiff  himself  was  a  real-estate 
broker  and  land  agent,  buying  and  selling  land  on  commission  at  Pa* 
ola,  and  whatever  the  custom  was  be  knew  it;  and,  in  the  absence  of 
any  special  contract  varying  the  custom,  he  would  be  bound  by  it. 
There  is  no  claim  that  the  witness  Chandler  was  not  a  competent  wit- 
ness to  testify  as  to  what  the  custom  was.  The  only  claim  is  that  it 
was  not  competent  to  show  this  eastom  by  any  witness  or  by  any  evi- 
dence. If  no  custom,  however,  had  been  shown,  the  rule  of  law,  so 
far  as  the  defendant's  rights  are  concerned,  would  be  precisely  the 

same  as  the  witness  testified  that  the  custom  was;  and  hence, 
*727     even  if  this  evidence  was  not  competent,  still  it  *could  not  have 
prejudiced  the  substantial  rights  of  the  plaintiff. 

4.  The  plaintiff  also  claims  that  the  court  below  erred  by  modify- 
ing by  interlineation  certain  instructions  asked  to  be  given  to  the  jury 
by  the  defendant.  It  is  not  claimed  that  the  instructions  as  given  to 
the  jury  were  not  good  law,  or  that  they  were  not  applicable  to  the 
case.  The  only  claim  is  that  the  court  erred  by  modifying  tbem  by 
interlineation.  We  would  think  that  the  better  practice  would  be  not 
to  modify  instructions  by  interlineation,  but  to  write  the  modification 
out  in  full,  leaving  the  instructions  as  originally  asked  for  by  the  party 
asking  them,  and  showing  precisely  what  the  modification  was.  But 
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this  is  a  matter  that  rests  in  many  oases  very  largely  in  the  discre- 
tion of  the  trial  court.  The  modification  may  be  only  the  change  of 
a  word;  and  in  this  very  case  it  is  not  shown  that  the  modification 
was  anything  more  than  the  mere  change  of  a  word.  Besides,  in  this 
case  it  was  the  defendant's  instructions  that  were  modified,  and  not 
the  plaintiff's,  and  the  defendant  is  not  complaining.  Evidently  the 
defendant  had  the  right  to  adopt  the  instructions  as  modified  and  given 
by  the  court  as  his  own  instructions.  Generally,  we  would  think  that 
a  trial  court  would  commit  error  as  against  the  party  asking  the  in- 
structions if  it  should  modify  them  by  interlineation,  or  otherwise,  so 
that  the  modification  might  not  readily  be  distinguished  from  the  in- 
structions as  originally  asked  for.  In  this  case,  however,  we  think 
no  material  error  was  committed. 

5.  The  court  below  gave  the  following,  among  other,  instructions 
to  the  jury : 

^*Th6  plaintiff  brings  this  suit  to  recover  for  services  in  selling  defendant's 
land.  Two  questions  arise:  First,  did  defendant  employ  plaintiff  as  agent  to 
sell  the  land?  Second,  on  what  terms  did  defendant  employ  him.  and  on  what 
terms  of  sale?  In  order  to  find  for  the  plaintiff,  you  must  find  from  the  evi- 
dence that  defendant  employed  him  to  sell  the  land,  and  that  there  was  an  ex- 
press contract  to  pay  plaintiff  for  his  servicses,  or  such  a  contract  therefor  as 

the  law  would  imply  from  all  the  circumstances  attending  the  trana- 
*728      action .    In  border  to  constitute  such  implied  contract,  there  must  have 

been  a  mutual  understanding  between  plaintiff  and  defendant  that 
plaintiff  was  to  have  ^  commission  for  sale,  or  a  sale  by  the  plaintiff  by  the 
knowledge  and  consent  of  defendant,  without  an  express  statement  that  be, 
the  defendant,  would  not  be'liable  for  the  services  of  the  plaintiff." 

The  plaintiff  claims  that  the  court  below  committed  material  error 
in  giving  the  foregoing  instruction.  We,  however,  perceive  no  mate- 
rial error  therein.  Under  it  the  plaintiff  had  a  right  to  recover  if  he 
proved  that  the  defendant  expressly  employed  him  to  sell  the  land. 
He  also  had  a  right  to  recover  under  it  if  the  oircunutances  of  the 
case  would  imply  a  contract  or  an  authority  to  sell  the  land,  unless 
there  was  '*an  express  statement  that  he,  the  defendant,  would  not 
be  liable  for  the  services  of  the  plaintiff. "  The  language  of  the  court, 
omitting  what  is  immaterial  to  this  point,  is  as  follows :  "In  order 
to  constitute  such  implied  contract  there  must  have  been  *  *  * 
a  sale  by  the  plaintiff,  by  the  knowledge  and  consent  of  the  defendant, 
without  an  express  statement  that  he,  the  defendant,  would  not  be 
liable  for  the  services  of  the  plaintiff."  We  think  that  the  plaintiff 
can  really  have  no  reason  to  complain  of  this  instruction. 

We  have  now  considered  all  the  rulings  of  the  court  below  of  which 
the  plaintiff  complains,  and  we  do  not  perceive  any  material  error. 
The  plaintiff's  case  seems  to  come  within  the  scope  of  the  principles 
decided  in  the  case  of  Atwater  v.  Lockwood,  39  Conn.  45* 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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*729  ♦Atchison,  T.  &  B.  P.  E,  Co.  v.  William  (Tombs. 

January  Term,  1881. 

1.  Negligence,  Contributory.  In  an  action  by  G.  against  a  railroad  com- 
pany for  injuries  caused  through  tlie  negligence  of  the  railroad  company, 
it  is  error  for  the  court  to  give  an  instruction  to  the  jury  which  makes 
the  conduct  of  the  plaintiff  the  only  condition  upon  which  his  right  of  re- 
covery depends,  and  which  virtually  says  if  the  plaintiff  was  careful  and 
prudent,  he  may  recover,  whether  the  defendant  was  negligent  or  not. 

2.  Judgment :  Ezoeeding  Amount  Claimed.  Where  C.  sued  arailroad  com- 
pany for  only  957,  and  did  not  at  any  time  ask  or  obtain  leave  to  amend, 
and  did  not  amend,  his  pleadings,  heldt  that  it  was  error  for  the  court  to 
render  judgment  in  favor  of  the  plaintiff  and  against  the  defendant  for  872 
and  costs.' 

Error  from  Ford  district  court. 

The  case  is  stated  in  the  opinion. 

Ross  Burns  and  W.  C.  Campbell^  for  plaintiff  in  error. 

T.  S,  Jones,  for  defendant  in  error. 

Valentine,  J.  This  action  was  commenced  before  a  justice  of  the 
peace  of  Ford  county,  by  William  Combs,  against  the  Atchison,  To- 
peka  &  Santa  FeBailroad  Company  for  $57  damages,  alleged  to  have 
been  caused  by  the  railroad  company  to  plaintiff's  wagon,  while  the 
plaintiff  was  crossing  the  railroad  track  on  Bridge  street  in  Dodge 
City,  in  said  county.  After  a  trial  in  the  justice's  court,  and  an  ap- 
peal to  the  district  court,  the  case  was  again  tried  de  novo  in  the  dis- 
trict court,  where  the  plaintiff  recovered  a  judgment  against  the  de- 
fendant for  $72,  and  costs.  The  defendant  now  brings  the  case  to 
this  court,  and  asks  for  a  reversal  of  the  judgment  of  the  court  be- 
low, upon  two  grounds. 
*730  *1.  It  claims  that  the  court  below  committed  material  error 
in  giving  the  following  instruction  to  the  jury : 

'*There  is  no  question  but  that  the  damage  was  done  to  the  wagon.  The 
only  question  is  whether  Combs,  in  driving  across  there,  was  guilty  of  negli- 
gence. If  he  was  guilty  of  negligence,  then  whatever  loss  he  sustained  he 
must  bear  himself;  if  there  was  no  negligence  on  his  part,  then  tlie  railroad 
company  should  be  held  accountable.  The  burden  of  proof  is  upon  Combs  to 
show  you  the  amount  of  damage  done,  and  that  the  damage  was  caused 
by  the  defendant.  He  had  a  right  to  cross  that  highway.  The  railroad  cars 
had  the  same.  One  had  no  superior  right  over  the  other.  Mr.  Combs  had  a 
right,  but  he  was  obliged  to  take  into  consideration  the  manner  in  which  the 
cars  were  moving;  he  was  obliged  to  use  every  reasonable  care — such  as  a 
reasonable  man  would  use  under  like  circumstances.  If  he  used  that,  and 
his  property  was  destroyed  by  the  railroad,  the  railroad  should  pay  for  the 
damages  done.  If  by  reason  of  his  carelessness  the  damage  was  done,  then 
he  cannot  expect  any  one  to  pay  him  for  it.    You  are  to  carefully  consider 
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the  evidence  in  the  case;  and  if  you  think  this  property  was  destroyed  by  the 
railroad  company,  and  that  it  was  not  the  fault  of  the  plaintiff,  then  you  will 
render  judgment  against  the  railroad  company  for  whatever  you  find  the 
amount  of  damages  to  be." 

We  think  this  instruction  is  erroneoas.  It  makes  the  conduct  of 
the  plaintiff  the  only  condition  upon  which  bis  right  of  recovery  de- 
pends. It  virtually  says  that,  if  the  plaintiff  was  careful  and  prudent, 
he  may  recover,  whether  the  defendant  was  negligent  or  not.  Un- 
der it  the  plaintiff'  would  have  a  right  to  recover  if  he  was  suffi- 
ciently careful  and  prudent,  although  the  railroad  company  was  more 
careful  and  more  prudent,  and  not  guilty  of  the  slightest  negligence  what- 
ever. According  to  the  evidence  in  this  case,  it  is  doubtfnl  whether 
the  railroad  company  was  guilty  of  any  negligence  or  not.  From  the 
evidence  it  does  not  appear  that  the  railroad  company  was  guilty  of 
any  more  negligence  than  the  plaintiff  was.  The  injury  was  done  at 
the  end  of  a  freight  division,  where  trains  are  divided  and  made  up; 
at  a  regular  switching  place,  where  switching  is  being  almost  con- 
stantly done;  and  the  injury  was  done  by  cars  connected  with 
*731  the  *8witch-eDgine,  and  while  the  company  was  making  up  a 
train ;  and  it  is  certainly  doubtful  whether  any  negligence  on 
the  part  of  the  railroad  company  was  shown. 

2.  The  railroad  company  also  claims  that  the  court  below  erred  in 
permittiz/g  the  plaintiff  below  to  recover  a  judgment  for  $72,  and  costs, 
although  he  sued  for  only  $57,  and  did  not  at  any  time  ask  or  ob- 
tain leave  to  amend,  and  did  not  amend,  his  bill  of  particulars.  We 
also  think  that  this  claim  of  the  railroad  company  is  correct. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


Thomas  Abmob  v.  Geobob  W.  Pyb, 

«  January  Term,  1881. 

Easement!  Unrecorded  Agreement:  Damages.  A.  soldandconv^ed, 
by  an  ordinary  warranty  deed,  a  piece  of  land  to  C,  which  deed  was  duly 
recorded.  A.  and  G.  at  the  same  time  entered  into  a  written  agreement, 
giving  to  A.  a  right  of  way  over  said  land  ;  but  this  instrument  in  writing 
was  never  acknowledged  or  recorded.  G.  then  sold  and,  conveyed  the 
land  to  P.  by  an  ordinary  warranty  deed,  P.  having  knowledge  of  said 
written  agreement.  Afterwards  P.  sold  and  conveyed  the  land  to  T.  by 
an  ordinary  warranty  deed,  T.  not  having  any  knowledge  of  said  wri^ 
ten  agreement,  or  of  the  rights  of  A.  in  and  to  the  land,  and  P.  not  giv- 
ing him  any  information  with  reference  thereto.  Afterwards  A.  com- 
menced an  action  against  P.  for  damages  for  depriving  him  of  his  right 
of  way  over  said  land.    Hdd^  that  the  action  cannot  be  maintained. 
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Error  from  Lyon  district  oourt. 

At  the  March  term,  1880,  of  the  district  coart,  defendant,  Pye,  re- 
covered a  judgment  Against  plaintiff^  Armor,  who  brings  the  case 

here. 
*732     *W.  A.  Randolph  and  O.  E.  Smith,  for  plaintiff  in  error. 

L.  B.  dt  J.  M.  Kellogg  and  Buck  dt  Feighan,  for  defendant  in 
error. 

Valentine,  J.  Thomas  Armor,  the  plaintiff  in  error,  sold  a  tract 
of  land  in  Lyon  county  to  one  Joseph  A.  Cole,  and  gave  him  a  war- 
ranty deed  therefor,  which  deed  was  duly  recorded.  At  the  time  of 
making  this  sale  Armor  and  Cole  entered  into  a  written  agreement 
<^onceming  the  crops  of  that  year,  the  straw,  some  stove-wood,  the 
right  of  entry  by  Armor  to  take  away  some  cut  wood,  and,  among 
other  things,  the  right  tq  go  and  come  over  the  land  by  a  certain  way 
to  and  from  a  piece  of  woodland  still  owned  by  Armor,  and  with  the 
right  to  the  refusal  to  purchase  the  woodland  by  Cole  in  case  Armor 
should  desire  to  sell  the  same.  Nothing  was  said  in  the  writing  that 
it  was  to  be  binding  upon  any  one  except  Cole;  nor  as  to  the  length 
of  time  that  Armor  was  to  have  the  right  of  way ;  nor  was  any  refer- 
ence made  to  it  in  the  deed.  This  writing  was  signed  by  Armor  and 
Cole,  but  was  never  acknowledged  before  any  officer  authorized  to 
take  the  acknowledgment  of  deeds,  nor  was  it  ever  recorded.  After- 
wards the  defendant  in  error,  George  W.  Fye,  purchased  this  land 
from  Cole,  with  knowledge  of  said  written  agreement,  and  Cole  con- 
veyed the  land  by  warranty  deed  to  Pye.  Afterwards  Pye  sold  the 
land  to  one  J.  G.  Traylor  without  mentioning  the  written  agreement, 
and  Traylor  purchased  the  land  without  any  knowledge  of  the  same. 
Armor,  attempting  to  interfere  with  Traylor's  possession  of  the  land, 
was  restrained  by  injunction  brought  in  the  district  court  of  Lyon 
county  by  Traylor,  and  in  that  suit  it  was  decided  that  Traylor  was 
the  owner  of  the  land,  freed  from  any  equities  in  favor  of  Armor.  All 
parties  acquiescing  in  the  decision  of  the  district  court,  Armor  then 

filed  his  petition  with  the  board  of  county  commissioners,  ask- 
*733     ingfor  a  private  road  over  *Traylor's  land  on  the  line  of  the 

right  of  way  claimed  under  the  written  agreement  with  Cole. 
Upon  thu  hearing  of  such  petition  the  commissioners  granted  Armor 
the  private  road,  and  allowed  Traylor  $150  for  his  damages,  which 
amount  Armor  paid.  Armor  then  commenced  this  action  in  the  court 
below,  to  recover  from  Pye  the  amount  paid  by  him  to  Traylor,  and 
also  to  recover  for  his  expenses  in  the  injunction  suit,  and  for  dam- 
ages amounting  in  the  aggregate  to  $500.  Pye  demurred  to  the  plain- 
tiff's petition  upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  court  below  sustained  the  demur- 
rer ;  and  the  plaintiff  excepted,  and  now  brings  the  case  to  this  court. 
Upon  the  facts  stated,  has  the  plaintiff.  Armor,  any  cause  of  action 
against  the  defendant,  Pye  ?     If  the  plaintiff  has  any  such  cause  of 
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action,  it  depends  upon  several  contingencies :  (1)  It  depends  upon 
the  contingency  whether  the  interest  created,  by  the  written  agree- 
ment between  Armor  and  Cole  was  an  interest  which  ran  with  the 
land;  (2)  if  it  was  an  interest  which  ran  with  the  land,  then  it  de- 
pends upon  the  farther  contingency  that  Pye  had  foil  knowledge  of 
such  interest;  (3)  it  depends  upon  the  farther  contingency  that  Tray- 
lor  did  not  have  any  knowledge  of  Armor's  interest  in  the  land;  (4) 
and  it  depends  upon  the  further  contingency  that  Pye  did  not  give 
Traylor  any  information  concerning  the  interest  of  Armor  in  the  land. 
For  the  purposes  of  this  case  we  shall  assume  that  the  interest  of 
Armor  was  an  interest  which  ran  with  the  land;  and,  for  the  par- 
poses  of  the  case,  it  must  also  be  held,  as  facts  admitted  by  Pye, 
that  Pye  had  full  knowledge  of  Armor's  interest  in  the  land  when  he 
(Pye)  purchased  the  same,  and  that  Traylor  did  not  have  any  such 
knowledge,  and  that  Pye  did  not  give  him  any  information  with  ref- 
erence thereto.  But  should  a  cause  of  action  be  founded  upon  such 
contingencies  or  such  facts  ?  Suppose  that  Pye  had  denied  that  he 
had  any  knowledge  of  Armor's  interest  when  he  purchased  the  land, 

this  would  have  raised  an  issue  which  might  have  required 
*734     *a  long  and  uncertain  litigation.     Or  suppose  that  Pye  had 

denied  that  Traylor  did  not  have  knowledge  of  Armor's  inter- 
est when  Traylor  purchased  the  land,  the  decision  of  this  question 
might  also  have  required  a  long,  tedious,  and  uncertain  litigation. 
If  Traylor  had  known  of  Armor's  interest  in  the  land  at  the  time  that 
he  (Traylor)  purchased  the  same,  it  will  not  be  contended  that  the 
plaintiff  would  have  any  cause  of  action  against  Pye,  for  in  such  a 
case  the  plaintiff  would  not  be  injured.    He  would  still  have  his  right 
of  way  over  the  land;  Traylor  not  being  an  innocent  purchaser  of 
the  land  without  notice  of  the  plaintiff's  rights.    Or  suppose  that  Pye 
should  claim  that  he  informed  Traylor  before  he  sold  the  land  to 
Traylor;  that  he  gave  Traylor  full  information  with  reference  to  the 
plaintiff's  rights, — then  this  question  might  also  require  a  long  and 
tedious  litigation;  for,  if  Pye  had  given  such  information,  it  will  not 
be  claimed  that  the  plaintiff  would  have  any  cause  of  action  against 
Pye.     But  why  should  Pye  be  required  to  give  any  such  information? 
Pye  was  under  no  personal  obligation  to  Armor.     There  was  no  con- 
tract between  them.    Pye  never  agreed  to  give  any  such  informatiou, 
and  never  agreed  to  recompense  Armor  for  any  damages  that  might 
result  to  him.     Upon  what  rule  in  ethics  or  morals  or  in  law  was 
Pye  under  obligation  to  tell  Traylor  that  Armor  had  some  interest 
in  the  land  ?    Whose  duty  was  it,  in  fact,  to  give  Traylor  such  notice? 
The  plaintiff  could  have  given  such  notice  by  merely  having  tbe  writ- 
ten agreement  properly  acknowledged  and  recorded,  and  he  was  more 
interested  in  giving  such  notice  than  any  one  else ;  and,  by  having  it 
properly  acknowledged  and  recorded,  he  would  have  given  notice,  not 
only  to  Traylor,  but  to  all  the  world.     He  was  negligent  in  not  doing 
this. 
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Now,  shall  he  recover  from  a  person  who  was  less  negligent  than 
himself?  Pye  was  less  negligent  than  he  was,  because  Pye  did  not 
have  the  great  interest  in  giving  Traylor  snch  notice  that  Armor  had. 
In  fact,  Pye  had  no  interest  in  giving  such  notice.  But  suppose  that 
Pye  had  in  fact  told  Traylor  orally  that  Armor  had  an  inter* 
*785  est  in  the  land,  still  there  *would  have  been  no  written  evi- 
dence of  the  fact.  Suppose  that  Pye  had  then  died ;  or,  sup- 
pose that  Traylor  had  denied  such  knowledge,  then,  how  could  it  be 
proved  ?  And  must  the  negligence  of  Armor  in  not  having  his  written 
agreement  acknowledged  dnd  recorded  throw  the  burden  upon  Pye  of 
giving  notice  and  of  proving  that  he  gave  notice  in  writing  or  other- 
wise to  Traylor  ?  So  far  as  is  shown,  all  the  deeds  in  this  case  were 
alike ;  that  is,  P^e  executed  the  same  kind  of  a  deed  to  TrayloT  that 
Armor  did  to  Cole,  and  that  Cole  did  to  Pye;  so  that,  with  regard  to 
deeds,  all  the  parlies  were  alike  negligent  and  alike  careful. 

We  do  not  think  that  the  plaintiff  has  any  cause  of  action  against 
Pye.  After  the  plaintiff's  negligence  in  failing  to  give  notice,  as  au- 
thorized by  law,  by  having  said  written  instrument  duly  acknowledged 
and  recorded,  showing  his  interest  in  the  land,  we  think  he  can  hardly 
found  a  cause  of  action  merely  upon  tho  silence  of  Pye  with  respect 
to  the  same  matter.  If  ho  failed  to  give  the  notice  when  he  could  so 
easily  have  done  so,  why  should  he  claim  that  Pye  should  have  given 
the  notice  at  possibly  great  inconvenience  to  Pye  ?  After  the  plain- 
tiff's silence  in  the  matter,  we  do  not  think  he  should  be  allowed  to 
found  a  cause  of  action  against  Pye  merely  upon  Pye's  silence. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


*786  *D.  M.  OsBOSNE  &  Go.  v.  J.  H.  STASsn. 

January  Term,  1881. 

Damages,  Measure  of:  Breach  of  Contract.    S.  was  the  agent  of  O.  for 

the  sale  of  certain  machines,  and  was  to  receive  $60  on  each  machine  as 
a  commission  and  compensation  for  selling  the  same.  It  was  his  duty  to 
see  that  all  machines  sold  were  properly  set  ap  and  put  in  operation,  and 
according  to  the  evidence  it  would  cost  him  about  f  20  to  set  up  and  pat 
in  operation  each  machine.  He  was  entitled  to  receive  five  machines 
from  O.,  but  did  not  in  fact  receive  any  one  of  them,  ffeldp  that  his 
measure  of  damages  was  the  actual  loss  which  he  sustained,  and  was  not 
necessarily  $60  on  each  machine;  therefore,  held,  that  the  court  below 
erred  in  instructing  the  jury  substantially  that  the  measure  of  his  dam- 
ages was  $60  on  each  machine. 

Error  from  Ellsworth  district  court. 
The  case  is  stated  in  the  opinion. 
V.26K— 33 
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Lloyd  d  Evans,  for  plaiDtiffB  in  error. 
J.  D.  Lafferty,  for  defendant  in  error. 

Valbntine,  J.  This  action  was  oommenoed  by  D.  M.  Osborne  & 
Co.,  against  J.  H.  Stassen,  on  a  promissory  note  for  $112.50,  drawing 
interest  at  the  rate  of  10  per  cent,  per  annnm  from  October  1,  1878. 
No  question  was  raised  concerning  the  promissory  note,  but  the  de- 
fendant interposed  a  set-off  for  $300.  A  trial  was  had  with  regard 
to  this  set-off  before  the  court  and  a  jury,  and  the  court  and  jury  al- 
lowed the  full  amount  of  the  promissory  note,  with  interest,  and  also 
the  full  amount  of  the  defendant's  set»off,  and  rendered  a  verdict  and 
judgment  in  favor  of  the  defendant  and  against  the  plaintiffs  for  the 
balance  due  on  the  set-off,  amounting  to  $164.40.     The  plaintiffs 

bring  the  case  to  this  court. 
*787     We  think  that  the  oourt  below  committed  one,  and  only  *one, 

material  error,  and  this  was  with  regard  to  the  rule  of  dam- 
ages claimed  by  the  defendant.  The  defendant  was  the  agent  of  the 
plaintiffs  for  the  sale  of  yariods  machines,  among  which  were  Os- 
borne's self-binding  harvesters.  These  machines  were  to  be  sold  by 
the  defendant  for  $300  each,  and  he  was  to  receive  $60  on  each  ma- 
chine as  his  commission  and  compensation  for  selling  the  same.  The 
plaintiffs  were  to  furnish  these  machines  to  the  defendant  as  fast  as 
be  contracted  to  sell  them  to  purchasers  and  ordered  them  from  the 
plaintiffs ;  but  while  the  defendant  so  contracted  to  sell,  and  so  or- 
dered five  of  such  machines,  yet  the  plaintiffs  never  furnished  any 
one  of  them.  The  defendant's  set-off  was  a  claim  for  damages  for 
the  amount  of  his  commission  or  compensation  which  he  would  have 
received  if  he  had  actually  received  these  five  machines  and  sold  them 
to  purchasers.  The  plaintiffs  and  defendant  had  previously  entered 
into  a  written  contract,  by  which  the  defendant  agreed,  among  other 
things,  "to  see  that  all  machines  sold  were  set  up  and  operated  as 
per  directions  when  started  to  work."  Evidence  was  introduced  on 
the  trial  showing  that  "it  cost  an  agent  about  $20  to  put  up  a  self- 
binder  after  he  received  it,  in  time,  money,  and  labor;"  and  the  court 
below  instructed  the  jury,  among  other  things,  as  follows :  "The 
amount  of  Stassen's  commission  on  each  machine  the  contract  fixes 
at  $60,  which  is  the  amount  you  will  take,  if  any  you  allow  him;" 
and,  as  before  stated,  the  jury  took  this  amount  and  allowed  the 
whole  of  it  to  the  defendant,  Stassen.  We  think  the  court  below  com- 
mitted error  by  giving  this  instruction.  The  defendant  was  entitled 
to  recover  damages  only  to  the  extent  of  his  loss;  and  if  it  cost  him 
$20  to  set  up  and  start  nach  machine  in  operation,  then  his  loss  on 
each  machine  which  he  did  not  i;eceive,  and  therefore  did  not  sell, 
could  not  have  been  more  than  $40.  And,  under  the  evidence,  whether 
it  cost  him  anything  or  not  to  set  up  and  start  the  machines  in  op- 
eration, was  a  question  which  should  have  been  submitted  to  the  jury. 
The  court  should  not  have  decided  the  question  itself.     It  may  be 


SMITH  V.  ATCHISON,  T.  A  8.  F.  B.  00.  515 

that  the  defendant  in  faot  was  entitled  to  the  fall  $60  oommis- 
*788  sion  on  each  machine^  *for  it  may  be  that,  in  fact,  it  would 
not  have  cost  him  anything,  to  set  up  the  machines  and  to 
start  them  in  operation ;  or  it  may  be  that  he  had  nothing  else  to  do, 
and  that  he  could  do  that  as  well  as  not,  and  without  expending  any 
money  or  property  therefor;  but,  under  the  evidence,  the  question 
was  not  one  of  law  for  the  court,  but  was  one  of  fact  for  the  jury.  It 
was  for  them  to  decide  whether  the  defendant's  actual  loss  was  the 
entire  $60  on  each  machine,  or  whether  it  was  only  a  portion  of  such 
$60, — say  $40.  Of  course,  if  the  defendant  did  not  receive  the  ma* 
chines,  he  had  no  trouble  to  set  them  up  or  to  start  them  in  opera- 
tion. And,  whether  this  trouble  consisted  of  time,  labor,  or  the  ex- 
penditure of  money,  we  cannot  say,  as  a  matter  of  law,  that  the  de- 
fendant should  receive  compensation  therefor.  It  wocdd  seem  that 
to  receive  compensation  therefor  would  be  to  receive  something  for 
nothing. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

(All  the  justices  concurring.) 


Jambs  Smith,  by  his  Next  Friend,  William  Smith,  v.  Atohisor,  T. 

&  S.  P.  R.  Co.* 

January  Term,  1881. 

1.  Negligence :  Parent  and  Ohild :  Contributory  Kegligenoe.  Where 
a  child  two  years  old  strays  away  from  his  home,  without  the  knowledge 
or  consent  of  his  parents,  and  goes  upon  a  railroad  track*  which  is  about 
one  hundred  feet  from  his  home,  and  within  three  minutes  after  leaving 
his  home  is  injured  by  a  car,  belonging  to  the  railroad  company,  running 
over  him,  ?^ld,  that  it  cannot  be  said,  as  a  matter  of  law,  that  the  failure 
of  the  parents  to  keep  the  child  away  from  the  railroad  track  was  per  m 
culpable  negligence  contributing  to  the  injury.' 

SL :  Bailroad:  Law  and  Faot.  Where  a  railroad  track  is  con- 
structed in  a  populous  neighborhood,  near  a  city,  and  children  and  oth- 
ers often  go  upon  the  track,  and  a  portion  of  the  track  has  a  steep 
grade  down  which  cars  will  run  with  great  force  when  the  brakes  are 
loosened,  and  the  persons  operating  the  road  loosen  the  brakes  of  a 

*799      car  loaded  *with  coal,  and  let  it  run  down  this  steep  grade,  without 

any  person  being  on  the  car,  or  without  any  means  of  stopping  it, 

and  without  first  looking  to  see  whether  the  track  was  clear,  or  whether 

any  person  was  on  the  track  or  not,  and  a  child  who  was  on  the  track 

was  run  over  and  injured,  and  there  \a  a  conflict  in  the  evidence  as  to 

^This  case  In  coart,  28  Kan.  566. 

'As  to  negligence  of  parents  being  Imputed  to  children,  aee  Atchison  ft  N.  R.  Go.  v. 
Flinn,  24  Kan.  •627. 
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wliether  the  ohlld  oouM  hare  been  seen  by  the  pereons  operating  the  road 
before  they  loosened  the  brakes,  heldf  that  the  courts  cannot  say,  as  a 
matter  of  law,  that  the  persons  operating  the  road  were  not  guilty  of 
negligence;  but  it  is  a  question  of  lact,  which  should  be  submitted  to  the 
jury. 

S. .    Where  a  railroad  company  owns  a  switch  track  constructed  from 

the  main  track  to  a  coal  shaft  belonging  to  a  mining  company,  and  the 
railroad  company  furnishes  cais  to  this  minning  company. to  be  loaded 
with  coal,  and,  when  loaded,  permits  the  mining  company  to  loosen  the 
brakes  of  the  cars  so  that  the  cars  will  run  down  the  steep  grade  of  the 
switch  track  to  a  point  where  the  track  is  level,  and  the  mining  company, 
after  loading  a  certain  car,  negligently  loosens  the  brakes  thereof,  and 
allows  the  car  to  run  down  the  st^p  grade  of  the  switch  track,  and  over 
a  child,  and  thereby  injures  It,  heldf  tliat  the  railroad  company  is  responsi- 
ble for  the  injury. 

Error  from  Osage  district  court. 
The  case  is  stated  in  the  opinion. 
(7.  S.  Martin  and  Ellis  Lewis,  for  plaintiff  in  error. 
Ross  Barns,  A.  A.  Hurd,  and  W.  C  Campbell,  for  defendant  in 
error. 

Valentike,  J.  This  was  an  action  for  damages,  brought  by  James 
Smith,  an  infant  two  years  and  twenty  days  old,  by  his  next  friend, 
William  Smith,  against  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company.  The  action  was  tried  before  the  court  and  a  jury ;  and, 
after  the  plaintiff  had  introduced  his  evidence  and' rested,  the  defend- 
ant demurred  to  the  evidence  upon  the  ground  that  it  did  not 
*740  prove  any  cause  of  ^action  in  favor  of  the  plaintiff  and  against 
the  defendant.  The  court  below  sustained  the  demurrer,  and 
rendered  judgment  in  favor  of  the  defendant  and  against  the  plain- 
tiff, who  brings  the  case  to  this  court. 

The  plaintiff  claims  that  the  evidence  introduced  in  the  court  be- 
low shows  that  the  facts  in  this  case  are  substantially  as  follows : 
On  September  26,  1878,  the  plaintiff  was  badly  hurt,  being  crippled 
for  life  by  being  run  over  by  a  flat  car  on  a  side  switch  of  the  Atchi- 
son, Topeka  &  Santa  Fe  Bailroad,  near  Osage  City»  Kansas.  He  was 
only  two  years  and  twenty  days  old.  The  defendant  was  the  owner 
of  and  operated  the  switch,  using  it  daily.  The  switch  was  300 
feet  long,  and  built  with  a  heavy  grade,  down  which  cars  would  run 
with  great  force  when  the  brakes  were  loosened.  The  employes  of 
the  Carbon  Coal  &  Mining  Company  used  this  switch  almost  con« 
stantly  in  loading  coal.  At  the  time  the  plaintiff  was  hurt,  and  just 
prior  to  the  actual  injury,  the  employes  of  the  Carbon  Coal  &  Mining 
Company  loaded  a  fiat  car  at  its  eoal  shaft  and  ehnte,  on  this  side 
track,  and  took  off  the  brake,  and  the  car  ran  down  the  grade,  no  one 
being  on  it,  and  it  ran  over  the  plaintiff.  He  lived  with  his  parents, 
about  one  hundred  feet  from  the  switch,  and  had  not  been  gone  from 
the  house  more  than  three  minutes  when  he  was  hurt.  The  switch 
was  in  a  populous  neighborhood,  beyond  the  limits  of  the  city,  and 
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the  track  not  fenced.  The  GarbOn  Coal  8c  Mining  Company  had  been 
using  the  switch  for  near  two  years.  It  had  always  allowed  the  cars 
to  ran  down  the  grade  when  loaded,  without  the  brake  being  set  on 
any  of  them.  The  track  was  clear  from  the  shaft  to  the  place  where 
the  grade  changed,  and  where  the  oars  would  stop  of  their  own  accord. 
The  employes  of  the  company  had  at  different  times  driven  children 
off  the  track.  At  the  time  when  the  car  which  ran  over  the  plaintiff 
was  started,  otie  Chris.  Black  started  it,. and  did  not  look  to  see 
whether  any  one  was  in  the  way  or  not,  although  he  could  have  seen 
any  one  on  the  track  if  he  had  looked.  Black  was  an  employe 
*741  *of  the  Carbon  Coal  &  Mining  Company.  The  railroad  com- 
pany used  the  switch  daily,  sending  in  and  taking  out  oars. 
The  defendant  would  seem  to  admit  the  foregoing  facts,  except  as 
follows :  Defendant  claims  that  a  fiat  ear  stood  on  the  switch  track 
immediately  in  front  of  the  plaintiff's  home,  and  that  the  plaintiff, 
when  he  strayed  away  from  his  home,  went  under  this  fiat  car,  and 
that,  when  Black  loosened  the  car  at  the  coal  shaft  so  that  it  ran 
down  the  grade  of  the  switch  track,  it  struck  the  car  under  which  the 
plaintiff  was  situated,  and  set  it  in  motion,  and  that  it  was  this  last- 
mentioned  oar  which  ran  over  the  plaintiff  and  injured  him.  The 
defendant  further  claims  that,  at  the  time  of  the  injury,  none  of  the 
employes  of  the  defendant  or  of  the  Carbon  Coal  &  Mining  Company 
could  from  his  position  have  seen  that  the  plaintiff  was  on  the  track, 
or  in  any  danger,  even  if  he  had  looked. 

The  following  are  also  facts,  as  shown  by  the  evidence :  (1)  No 
one  knew  that  the  plaintiff  was  on  the  track  of  the  railroad  company 
at  the  time  he  was  injured.  (2)  The  track,  and  the  land  over  which 
it  was  constructed,  belonged  to  the  railroad  company,  and  therefore 
the  plaintiff,  at  the  time  he  was  on  the  track,  was  technically  a  tres- 
passer. (S)  There  was  no  fence  or  anything  else  between  plaintiff's 
home  and  the  railroad  track  to  prevent  the  plaintiff  from  going  upon 
the  track,  which  was  about  one  hundred  feet  from  the  plaintiff's  home. 
(4)  Plaintiff  was  not  injured  by  any  direct  or  immediate  act  of  any 
servant  or  employe  of  the  railroad  company,  but  was  injured  through 
the  acts  of  the  employes  of  the  Carbon  Coal  &  Mining  Company.  (5) 
And  it  is  clear  that  the  employes  of  the  Carbon  Coal  &  Mining  Com- 
pany did  not  look,  before  they  loosened  the  ear  that  caused  the  in- 
jury,  to  see  that  the  track  was  clear  so  that  it  would  not  injure  any 
person ;  but  whether  they  could  have  seen  the  plaintiff  or  not,  if  they 
had  looked,  is  disputed;  but,  as  there  was  some  evidence  introduced 
tending  to  show  that  they  might  have  seen  the  plaintiff  if  they 
*742  had  looked,  *and  as  the  court  below  sustained  the  demurrer 
to  the  evidence,  and  refused  to  permit  the  evidence  to  be  con- 
sidered by  the  jury,  we  must  take  it  as  a  fact  in  the  case  that  the 
employes  of  the  Carbon  Coal  &  Mining  Company  could  have  seen  the 
plaintiff  on  the  track  if  they  had  looked  along  the  track  before  they 
unloosened  the  car. 
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These,  ^e  think,  are  sabstiantially  all  the  facts  in  the  case ;  and 
upon  these  facts,  is  the  railroad  company  liable?  The  defendant 
claims  that  it  is  not  liable — Fi/rat,  becanse  the  injury  to  the  plaintifi 
was  not  produced  by  any  negligence  of  either  the  defendant  or  of  the 
Carbon  Goal  &  Mining  Company ;  second,  because,  even  if  the  Car- 
bon Coal  &  Mining  Company  was  negligent,  still  that  the  defendant 
is  not  liable  therefor;  and,  third,  because,  even  if  the  plaintiff  was 
injured  through  the  negligence  of  either  the  defendant  or  of  the  Car- 
bon Coal  Sc  Mining  Company,  still  that  he  cannot  recover  on  account 
of  the  contributory  negligence  of  his  parents  and  custodians. 

The  defendant  seems  to  admit  that  the  plaintiff  himself  was  too 
young  to  be  charged  with  contributory  negligence;  and  the  qaestion 
whether  the  parents  and  custodians  of  the  plaintiff  were  guilty  of  con- 
tributory negligence  may  also  be  eliminated  from  the  case ;  for,  as 
before  stated,  the  question  was  not  submitted  to  the  jury,  but  was 
decided  by  the  court,  and  therefore,  unless  we  can  say  ««  a  matter  of 
lato  that  they  were  guilty  of  negligence,  we  cannot  say  thai  the  court 
below  decided  the  case  correctly  as  to  this  question, — ^that  is,  unless 
we  can  say  that  the  failure  on  the  part  of  the  parents  of  the  plaintiff 
to  keep  him  away  from  the  railroad  track  was  per  $e  culpable  negli* 
gence,  contributing  to  the  injury,  we  cannot  say  that  the  court  below 
committed  no  error  in  taking  the  case  from  the  jury,  because  of  any 
supposed  negligence  of  the  parents  of  the  plaintiff  in  permitting  him 
unconsciously  to  enter  upon  the  railroad  track.  We  cannot  say  that 
the  parents  were  thus  guilty  of  negligence.  Indeed,  if  we  were  ex- 
amining the  case  as  a  juror  must  examine  it,  and  as  a  question  of 
fact  instead  of  as  a  question  of  law,  as  we  are  now  consider- 
*743  *ing  it,  we  do  not  think  that  we  could  say  that  the  parents  of 
the  plaintiff  were  guilty  of  culpable  negligence.  The  parents 
were  in  moderate  circumstances.  The  father  was  a  miner,  and  was 
working,  at  the  time  of  the  injury,  in  a  coal  shaft  at  the  place  where 
the  car  that  did  the  injury  was  loaded;  and  the  mother  was  at  home 
attending  to  her  household  affairs;  and  the  boy  left  the  house  with- 
out her  knowledge  only  about  three  minutes  before  he  was  injured. 
Ordinarily  the  parents  were  very  careful  to  keep  their  children  away 
from  the  railroad  track,  and  it  was  without  their  permission  and 
against  their  will  that  their  children  at  any  time  went  upon  the  track. 
This  would  seem  to  be  sufficient  to  exempt  them  from  the  charge  of 
negligence,  even  if  the  question  were  to  be  viewed  as  a  question  of 
fact,  and  as  a  jury  should  consider  it,  and  not  as  a  question  of  law, 
where  we  are  asked  to  decide  affirmatively  that  the  parents*  acts  were 
legal  negligence.  The  court  below  certainly  erred»  if  it  decided  tins 
question  in  favor  of  the  defendant. 

This  leaves  two  questions  still  to  be  considered :  Fint,  were  the 
employes  of  the  Carbon  Coal  &  Mining  Company  negligent?  And, 
second,  is  the  railroad  company  liable  for  its  negligence?  We  think, 
as  the  question  is  presented  to  us,  we  must  hold  that  the  employes 
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of  the  Carbon  Coal  &  Mining  Company  were  negligent.  As  the  case 
is  presented  to  as,  we  must  consider  everything  as  proved  which  the 
evidence  of  the  plaintiff  tended  to  prove.  We  mnst  not  only  consider 
that  the  employes  of  the  Carbon  Coal  &  Mining  Company  did  not 
look  to  see  that  the  track  was  clear  before  they  loosened  the  car  that 
did  the  injury,  but  also  that  they  could  have  seen  the  plaintiff  on  the 
track  if  they  had  looked;  and  the  fact  of  not  looking,  under  such 
circumstances, — or,  in  other  words,  the  failure  to  look,-^we  must  hold 
was  negligence.  It  must  be  presumed  conclusively  that  the  Carbon 
Goal  &  Mining  Company,  as  well  as  the  railroad  company,  was  ac« 
quainted  with  the  vicinity  where  the  injury  occurred,  and  with  all  its 

surrotmdings.  It  must  be  conclusively  presumed  that  both 
*744    com*panies  were  acquainted  with  the  character  of  the  railroad 

track,  its  down  grade,  that  it  was  situated  near  a  city,  in  a 
populous  neighborhood,  and  that  children  were  occasionally  found 
upon  the  track;  and  under  such  circumstances  we  think  it  was  neg- 
ligence for  the  employes  of  the  Carbon  Coal  &  Mining  Company  not 
to  look  before  they  set  the  oar  in  motion  which  did  the  injury.  All 
persons  are  required  to  do  business  with  reference  to  all  the  known 
surroundings;  and,  while  we  do  not  think  that  either  the  railroad 
company  or  the  Carbon  Coal  &  Mining  Company  was  required  to  have 
a  watchman  to  keep  the  track  clear  or  to  warn  persons  of  danger,  yet 
we  would  think  that  the  general  obligation,  which  we  are  ail  under, 
to  avoid  injury  to  others  wherever  we  reasonably  can,  would  require 
the  company,  when  about  to  move  a  car,  to  exercise  at  least  that 
slight  degree  of  precaution  which  consists  merely  in  looking  ahead  to 
see  that  the  track  is  clear  before  setting  in  motion  a  loaded  car  and 
allowing  it  to  run  with  great  force  down  a  steep  grade,  without  any 
means  of  stopping  it  until  it  reaches  the  bottom  of  the  grade.  To  al- 
low oars  to  be  run  in  such  a  manner,  under  circumstances  similario 
those  surrounding  the  present  case,  would  often  result  in  injury  to 
individuals;  and  to  run  cars  in  such  a  manner  under  such  circum- 
stances shows  a  wanton  disregard  for  the  safety  of  others.  In  sup- 
port of  these  views,  we  refer  to  the  following  authorities :  Frick  v. 
St.  Louis,  etc.,  B.  Co.,  5  Mo.  App.  435;  Johnson  v.  Chicago,  etc.,  B, 
Co.,  49  Wis.  529,  1  Amer.  &  Eng.  R.  Cas.  156,  157,  158,  5  N.  W. 
Bep.  886,  and  cases  there  cited ;  Cheney  v.  New  York  Cent.,  etc.,  B. 
Co.,  16  Hun,  415.  If  the  facts  of  this  case  were  as  they  are  claimed 
to  be  by  the  defendant,  then  the  following  authorities  would  probably 
apply,  and  the  defendant  would  probably  not  be  liable :  Ostertag  v. 
Pacific  R.  Co.,  64  Mo.  421;  Philadelphia  &  B.  B.  Co.  v.Hummell, 
44  Pa.  8t.  376. 

The  next  question  is  whether  the  railroad  company  is  responsible, 

under  the  circumstances  of  this  case,  for  the  negligence  of  the 
*745    employes  of  the  Carbon  Coal  &  Mining  Com*pany.     We  think 

it  unquestionably  is.  Kansas  Pac.  B.  Co.  v.  Wood,  24  Kan. 
*619 ;  Kansas  Cent.  B.  Co.  v.  Fitzsimmons,  22  Kan.  *686;  Bailroad 
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Co.  V.  Brown,  17  Wall.  445 ;  Taylor  v.  Western  Pac.  E-  Co..  46  Cal. 
323;  Bower  v.  B.  &  S.  B.  Co.,  42  Iowa,  546;  Chicago,  etc.,  B.  Co. 
V.  McCarthy,  20  111.  385 ;  Lowell  v.  Boston  t  L.  B.  Co.,  28  Pick.  24. 
The  railroad  company  owned  the  entire  railroad  property*  and  bad 
the  entire  possession  and  control  thereof,  and  simply  pennitted  the 
Carbon  Coal  &  Mining  Company  to  load  coal  into  the  cars  of  the  rail- 
road company,  and  to  allow  the  cars  to  run  down  on  the  steep  grade 
of  the  railroad  switch  to  the  level  portion  thereof.  The  Carbon  Coal 
<b  Mining  Company  had  no  control  of  the  switch  or  of  the  cars,  except 
as  permitted  by  the  railroad  company,  and  had  no  control  of  any  of 
the  engines  of  the  railroad  company.  The  railroad  company,  with 
its  own  engines,  moved  the  cars  to  the  place  where  the  Carbon  Coal 
&  Mining  Company  desired  to  load  them,  and  the  Carbon  Coal  &  Min- 
ing Company  had  nothing  to  do  bat  load  them  and  let  them  loose  as 
aforesaid.  Therefore,  whatever  was  done  in  the  way  of  moving  the 
cars  by  the  Carbon  Coal  &  Mining  Company,  or  by  its  agents  and  em- 
ployes, was  in  fact  done  by  the  railroad  company  itself;  and  whatever 
negligence  intervened  in  sach  removal  was  the  negligence  of  the  rail- 
road company.  Besides,  it  is  a  general  principle  of  law  that  a  rail- 
road company  cannot  escape  the  performance  of  any  duty  or  any  ob- 
ligation imposed  apon  it  by  its  charter  or  by  the  general  laws  of  the 
state  by  voluntarily  snrrendering  its  road,  or  the  control  thereof,  into 
the  hands  of  others;  and  whether  it  operates  its  road  itself,  or  whether 
it  permits  others  to  do  it,  it  is  generally  liable  for  all  injuries  result- 
ing  from  the  negligent  management  or  negligent  operation  of  the  road. 
It  is  a  duty  resting  upon  all  railroad  companies  to  see  that  their  roads 
are  properly  managed  and  properly  operated ;  and,  where  they  are  not 
so  managed  and  so  operated,  the  companies  must  be  held  responsible 
therefor. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

(All  the  justices  concurring.) 
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January  Term,  1881. 

Defhult:  Judgment:  Setting  Aaide:  Breach  of  Promise.  In  an  actioD 
for  a  breach  of  pramise  of  marriage,  the  defendant  was  in  default,  and 
the  court  rendered  judgment  for  the  amount  olaimed  in  the  petition,  with- 
out any  evidence  being  introduced  in  the  case.  At  the  next  term  of  the 
court  the  defendant  moved  to  set  aside  tlie  judgment  on  account  of  said 
irregularity.  He  made  no  claim  or  pretense  that  he  bad  any  defense  to 
the  action,  or  that  the  judgment  would  be  reduced  in  amount  if  the  case 
was  heard  upon  its  merits.    The  court  set  aside  and  vacated  the  jodg- 
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ment  absolutely.  S)eld  error;  that  the  judgment  should  have  been  set 
aside  only  conditionally,  giving  the  plaintiff  an  opportunity  to  introduce 
evidence,  and  then  the  judgment  should  have  been  set  aside,  modified,  or 
affirmed,  in  accordance  with  the  evidence  introduced. 

Error  from  Elk  district  court. 

Action  for  damages  for  a  breach  of  promise  of  marriage,  brought 
by  Mary  L.  Ames  against  Edward  Brinsden.  Judgment  by  default 
for  the  plaintiff  for  $2,000  at  the  October  term,  1879,  of  the  district 
court.  At  the  April  term,  1880,  the  court  vacated  this  judgment,  of 
which  order  the  plaintiff  complains,  and  brings  the  case  to  this  court. 

H.  P.  Vrooman,  for  plaintiff  in  error. 

T.  L.  Davis,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  for  a  breach  of  promise  of  mar- 
riage. The  defendant  made  default.  On  October  28,  1879,  and  at 
the  October  term  of  the  district  court  of  Elk  county,  judgment  was 
rendered  in  favor  of  the  plainti£f  and  against  the  defendant  for  the  snm  ' 
of  $2,000,  the  amount  claimed  in  the  petition.  The  judgment  as 
then  rendered,  and  all  the  proceedings  in  the  case,  appear  to  be  reg- 
ular and  valid.  Afterwards,  and  on  April  9,  1880,  and  at  the  April 
term  of  said  court,  the  defendant  filed  two  motions, — one  to  correct 

the  record  of  the  judgment,  and  the  other  to  set  aside  and 
*747     *vacate  the  judgment.     The  two  motions  were  heard  at  the 

same  time,  and  both  were  granted.  The  record  of  the  judg- 
ment was  so  amended  and  modified  as  to  make  it  show  that  the  judg- 
ment was  rendered  without  any  evidence  having  first  been  introduced ; 
and  then  the  judgment  was  set  aside  and  vacated  because  of  the  fact 
that  no  evidence  was  introduced  to  sustain  it.  The  first  motion  y^as 
heard  upon  evidence,  but  the  second  motion  was  granted  solely  upon 
the  evidence  presented  by  the  record  itself,  as  thus  amended.  The 
plaintiff  now,  as  plaintiff  in  error,  brings  the  case  to  this  court,  and 
asks  that  the  order  of  the  court  below  setting  aside  and  vacating  her 
judgment  shall  be  reversed. 

Did  the  court  below  err  in  setting  aside  and  vacating  said  judg- 
ment?    That  a  court  may  at  any  time,  on  motion  of  either  party,  or 
on  its  own  motion,  under  the  statute,  (Civil  Code,  §  575,)  or  inde- 
pendent of  the  statute,  set  aside  or  vacate  any  void  judgment  ren- 
dered in  its  own  court,  we  suppose  will  be  conceded.     Also  that  a 
court  for  good  reasons  may  set  aside  or  vacate  or  modify  any  inter- 
locutory judgment  or  order  previously  made  or  rendered  by  it,  up  to 
the  adjournment  of  the  term  of  the  comt  at  \vhich  the  final  judgment 
is  rendered,  we  suppose  will  also  be  C(\ncede^*    ^^^^  that  a  court  for 
good  reasons  may  set  aside  or  vacate  at  laodify  any  final  judgment 
rendered  by  it,  at  any  time  during  ty^      prX^  at  \vhich  such  final  judg- 
ment is  rendered,  we  suppose  will  a\2/^  ^    /.oUoedeA^    Also  that  a  court, 
for  good  reasons,  and  under  the  p^^^  \)^    a  oi  ttie  Civil  Code,  §§  568- 
576,  may  reverse,  vacate,  or  moijjj^v ,  lO^.^jgoient  or  order  rendered 
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or  made  in  its  own  court,  we  suppose  will  also  be  conceded ;  and  that 
reviewing  courts  and  courts  of  equity  may  often  reverse,  vacate,  or 
modify  judgments  or  orders  made  in  their  own  courts,  or  in  other 
courts,  we  suppose  will  also  be  conceded.  But  does  the  order  of  the 
court  below  come  within  any  of  these  conceded  powers? 

1.  The  defendant  claims  that  the  judgment  of  the  court  below  as 
originally  rendered  was  void;  but  in  thiB  we  think  he  is  in  error. 

The  court  below  bad  jurisdiction  over  the  subject-matter  of  the 
*74S     action  and  over  the  parties,  and  that  *was  sufficient  to  render 

its  decision  valid,  however  irregular  or  erroneous  or  voidable 
it  might  be.  Burke  v.  Wheat,  22  Ean.  *723.  The  plaintiff  had  set 
forth  a  cause  of  action  in  her  petition,  and  claimed  $2,000  damages. 
The  defendant  made  default,  and  by  this  default  admitted  that  every- 
thing stated  in  the  petition  was  true,  except  the  amount  of  damages. 
He  admitted  that  she  had  a  cause  of  action  against  him  for  some 
amount,  ranging  from  a  nominal  sum  up  to  $2,000.  He  admitted 
that  she  ought  to  recover  some  amount  from  him,  but  the  exact  amount 
he  did  not  admit.  That  was  a  thing  necessary  for  her  to  prove.  At 
the  time  the  judgment  was  rendered  she  did  not  introduce  any  eyi- 
dence,  and  the  judgment,  under  such  circumstances,  should  have  been 
in  her  favor  merely  for  nominal  damages.  If  she  had  introdaced 
evidence,  she  could  have  taken  judgment  for  whatever  damages  she 
proved,  up  to  the  amount  of  $2,000.  The  defendant  by  his  default 
admitted  that  she  was  entitled  to  a  judgment  for  $2,000,  provided 
she  could  prove  that  she  had  sustained  that  amount  of  damages.  The 
court,  however,  inadvertently  rendered  judgment  in  her  favor  and 
against  the  defendant  for  $2,000,  without  any  evidence  being  intro* 
duced  to  show  the  amount  of  damages  which  she  had  sustained.  This 
judgment  we  think  was  irregular  and  voidable.  The  court  might  at 
any  time  during  the  term  at  which  it  was  rendered  have  set  it  aside 
on  motion  of  either  party,  or  on  its  own  motion.  But  the  judgment 
was  not  set  aside  at  any  time  during  the  term  at  which  it  was  ren* 
dered;  and,  not  being  a  void  judgment,  but  only  a  voidable  judgment, 
it  could  not  be  set  aside  absolutely  at  any  time,  and  at  any  term  aft- 
erwards, as  a  void  judgment  may.  It  could  then  be  set  aside  only 
under  some  rule  for  setting  aside  merely  irregular  and  voidable  judg- 
ments. 

2.  The  defendant  admits  that  this  is  not  an  interlocutory  judgment 
or  order,  but  that  it  is  a  final  judgment. 

3.  The  defendant  also  admits  that  the  judgment  was  not  set  aside 
at  the  same  term  at  which  it  was  rendered,  but  at  a  subsequent 

term. 
"^749    "^4.  We  think  the  defendant  will  also  admit  that,  if  this  judg> 

ment  is  not  a  void  judgment,  then  (it  being  a  final  judgment, 
and  rendered  at  a  term  of  the  court  previous  to  the  term  at  which 
the  motion  is  made  to  set  it  aside)  it  can  be  set  aside  or  vacated 
only  under  the  provisions  of  sections  568  to  576,  Civil  Code,  (Comp. 
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Laws  1879,  pp.  679,  680.)  That  the  judgment  could  have  been  set 
aside  and  vacated  under  and  in  accordance  with  said  provisions,  we 
think  the  plaintiff  herself  admits;  but  she  claims  that  the  judgment 
was  not  set  aside  or  vacated  in  accordance  with  said  provisions ;  and 
whether  it  was  or  not  we  think  is  the  only  question  now  remaining 
for  our  consideration.  We  think  that  said  provisions  were  not  strictly 
complied  with  in  all  particulars.  They  contemplate  that  no  judg- 
ment shall  be  set  aside  or  vacated  until  it  is  shown  that  the  defend- 
ant has  some  defense,  or  partial  defense,  to  the  action.  Section  572 
provides  that  '*a  judgment  shall  not  be  vacated  on  motion  or  petition 
until  it  is  adjudged  that  there  is  a  valid  defense  to  the  Hction  cm  which 
the  judgment  is  rendered."  And  this  provision  applies  to  judgments 
irregularly  obtained,  as  well  as  to  others.  Civil  Code,  §  568,  sub.  3. 
In  the  present  case  there  is  no  pretense  that  the  defendant  has  any 
valid  defense,  or  any  partial  defense,  to  the  plaintiff's  action.  From 
anything  appearing  in  the  case,  the  plaintiff  is  entitled  to  all  the  dam- 
ages for  which  the  judgment  was  rendered.  From  anything  appear- 
ing in  the  case,  she  might,  immediately  after  her  judgment  was  set 
aside,  have  introduced  evidence  and  obtained  another  judgment  for 
the  full  amount  for  which  her  original  judgment  was  rendered.  There 
is  no  showing  or  pretense  that  the  amount  of  the  judgment  was  too 
great.  The  only  ground  for  the  motion  to  set  aside  and  vacate  the 
judgment  was  the  technical  ground  that  the  judgment  was  irregularly 
obtained.'  Now,  the  statute  does  not  contemplate  that  judgments 
shall  be  set  aside  for  mere  irregularities  where  the  judgments  are 
substantially  right,  and  where  the  same  judgment  must  again  be  ren- 
dered, if  the  case  be  heard  upon  its  merits.     The  practice  in  such 

cases  has  already  been  considered  to  some  extent  by  this  court 
*750     *in  the  case  of  Meixell  v.  Kirkpatrick,  ante,  *13.     The  proper 

course  in  the  present  case  for  the  defendant  to  have  pursued 
was  to  have  filed  an  affidavit  with  his  motion,  stating  and  showing 
in  his  affidavit  that  the  plaintiff  was  not  damaged  to  the  amount  of 
$2,000,  and  asking  that  the  case  be  set  down  for  a  hearing  upon  the 
evidence,  so  that  it  might  be  shown  that  she  was  not  damaged  to  that 
amount.  The  court  should  then  have  ordered  that  the  case  be  so  set 
down  for  a  hearing  upon  the  evidence,  and  accompanied  this  with  the 
further  order  that  unless  the  plaintiff  should  introduce  her  evidence, 
and  make  a  showing  that  she  was  damaged  to  the  amount  of  $2,000, 
the  judgment  should  be  vacated,  or  at  least  modified  so  as'  to  cor- 
respond with  the  evidence.  A  hearing  should  then  have  been  had, 
and  judgment  should  have  been  rendered  in  accordance  with  the  evi- 
dence introduced  on  the  hearing.  Or,  to  be  more  exact,  the  original 
judgment  rendered  in  the  case  should,  upon  such  hearing,  have  been 
affirmed  or  vacated  or  modified  so  as  to  correspond  with  the  evidence 
introduced  on  the  hearing.  If,  however,  the  defendant  had  wished 
to  make  a  full  defense  to  the  action,  it  would  have  been  necessary  for 
him  to  make  the  same  showing  that  would  be  required  to  be  made  in 
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other  cases  to  authorize  the  court  to  set  aside  his  default  and  permit 
him  to  answer.  The  defendant,  however,  did  not  make  any  soch 
showing  in  this  case.  He  did  not  pretend  that  he  bad  any  defense 
to  the  action.  He  did  not  pretend  that  the  amount  of  the  judgment 
could  be  reduced  if  the  case  was  tried  upon  its  merits.  He  simply 
asked  thai  the  judgment  should  be  set  aside  and  vacated,  and  did  not 
ask  for  or  suggest  anything  further,  and  the  judgment  was  set  aside 
absolutely  and  completely.  In  this  we  think  the  court  below  com- 
mitted error.  We  do  not  think  that  the  judgment  should  have  been 
set  aside  absolutely.  We  think  that  the  court  below,  in  its  discre- 
tion and  without  any  further  showing,  might  bave  made  a  conditional 
order  setting  aside  the  judgment  upon  the  condition  that  the  plain- 
tiff wholly  failed  or  refused  to  introduce  any  evidence  in  sup- 
*751  port  of  her  judgment ;  but  also  ordering  that,  *if  she  did  in- 
troduce any  evidence,  then  the  judgment  should  remain  in 
force,  in  whole  or  in  part,  as  the  evidence  subsequently  introdaoed 
might  authorize  and  warrant.  Before  the  plaintiff*s  judgment  should 
have  been  set  aside,  except  conditionally,  she  should  bave  had  the 
opportunity  of  introducing  evidence  in  support  of  the  same,  and  then 
the  judgment  should  have  been  set  aside,  modified,  or  affirmed,  in  ac- 
cordance with  the  evidence  introduced. 

The  order  of  the  court  below  setting  aside  said  judgment  will  be 
modified  so  as  to  correspond  with  this  opinion^ 

(All  the  justices  concurring.)  \ 


Intoxicating  Liquor  Cases. 
January  Term,  1881. 

1.  Intozioating  Idqaor:  Probate  Judge:  I>raggi8t's  Permit.    The  leg- 

islature has  the  power,  under  the  constitution,  to  cast  upon  the  person 
holding  the  office  of  judge  of  the  probate  court  the  duty  of  issuing  permits 
or  licenses  for  the  sale  of  liquor,  as  provided  in  chapter  128,  Laws  1861.' 

2.  .    Said  chapter  128,  so  far  as  it  purports  to  regulate  the  sale  of 

liquor  for  medical  and  other  purposes,  is  not  in  conflict  with  the  constitu- 
tion because  it  restricts  the  right  to  sell  to  druggists. 

3.  Statutory  Ck>n8truotion.    While,  in  order  to  determine  the  true  scope 

and  meaning  of  a  statute,  its  letter  is  to  be  first  examined  and  considered, 
yet  courts  should  also  have  regard  to  the  evil  sought  to  be  remedied;  for 
that  which  is  within  the  letter  though  not  within  the  spirit  of  the  statute 
is  not  in  legal  contemplation  a  part  of  it. 

iTbe  refusal  by  a  probate  Judge  to  grant  to  an  applicant  a  drnggisVa  penult,  under 
the  provisions  of  section  2  of  said  chapter  128,  except  for  specific  purposes,  ia  not  the 
exercise  of  judicial  functions,  and  is  not  ap|)ea1able  or  reviewable.  Martin  v.  Probate 
Judge.  ft2  Kan.  146,  4  Pac.  Hep.  168.  A  physiciain  having  no  permit  therefor  cannot 
under  the  statute,  lawfully  furnish  intoxicating  liquor  as  a  medicine  to  a  patient  who 
is  actually  sick,  and  charge  and  receive  pay  for  the  same.  State  v.  Fleming,  92  Kan. 
588, 6  Paa  Rep.  19.    See,  aUo,  Stat?  v.  Whisnar,  9^  Kiui.  277»  10  Pac  Rep.  852. 
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4.  .  i«aws  1881,  o.  128.    The  evil  sought  to  be  remedied  by  said 

chapter  128  is  the  use  of  intoxicating  liquors  as  a  beverage.  This  pur- 
pose interprets  tlie  law. 

5.  Intoxicating  Liquor:  Judicial  Notice.  Whateveris  generally  and  pop- 

ularly known  as  intoxicating  liquor,  such  as  whisky,  brandy,  gin,  etc.,  is 
within  the  prohibitions  and  regulations  of  the  statute,  and  may  be  so  de- 
dared  as  matter  of  law  by  the  courts. 

6.  :  Medicine:  Judicial  Notice.    Whatever,  on  the  other  hand,  is 

generally  and  popularly  known  as  medicine,  an  article  for  the  toilet,  or 
for  culinary  purposes,  recognized,  and  the  formula  for  its  preparation 

prescribed,  in  the  United  States  dispensatory,  or  like  standard  author- 
i'752      ity,  *and  not  among  the  liquors  ordinarily  used  as  intoxicating  bev- 
erages, such  as  tincture  of  gentian,  paregoric,  bay  rum,  cologne,  es- 
sence of  lemon,  etc.,  is  without  tlie  statute  and  may  be  so  declared  as 
matter  of  law  by  the  courts;  and  this,  notwithstanding  such  articles  con- 
tain alcohol,  and  in  fact,  and  as  charged,  may  produce  intoxication. 

7.  :  Bitters,  Cordials,  Tonics,  etc.     As  to  articles  intermediate 

these  two  classes,  articles  not  known  to  the  United  States  dispensatory, 
or  other  similar  standard  authority,  compounds  of  intoxicating  liquors 
with  other  ingredients,  whether  put  up  upon  a  single  prescription  and 
for  a  single  case,  or  compounded  upon  a  given  formula  and  sold  under  a 
specific  name,  as  bitters,  cordials,  tonics,  etc.,  whether  they  are  within 
or  without  the  statute,  is  a  question  of  fact  for  a  jury,  and  not  a  ques* 
tion  of  law  for  a  court.  The  rule  or  test  is  this:  If  the  compound  or 
preparation  be  such  that  the  distinctive  character  and  effect  of  intoxicat- 
ing liquor  are  gone,  that  its  use  as  an  intoxicating  beverage  is  practically 
impossible,  by  reason  of  the  other  ingredients,  then  it  is  outside  the  stat- 
ute. But  if,  on  the  other  hand,  the  intoxicating  liquor  remain  as  a  dis- 
tinctive force  in  the  compound,  and  such  compound  is  reasonably  liable 
to  be  used  as  an  intoxicating  beverage,  then  it  is  within  the  statute. 

Appeal  from  Leavenworth  district  court,  etc. 

Eight  cases,  heard  and  considered  together  in  this  court  in  Jane, 
1881.     These  cases  are  as  follows: 

May  23, 1881,  were  filed  in  the  district  court  of  Leavenworth  county 
four  informations,  one  thereof  (No.  2,278)  charging  that — 


«(&3 


S.  H.  Holmes,  a  druggist  at  said  county  of  Leavenworth,  and  within  the 
jurisdiction  of  tiiis  court,  on  the  nineteenth  day  of  May,  1881,  did  unlawfully, 
in  the  city  of  Leavenworth,  in  the  county  of  Leavenworth  and  state  of  Kan- 
sas, at  his  place  of  business  in  his  store  situate  on  lots  1, 2,  and  8,  in  block  27, 
Clark  &  Bees*  addition  to  the  city  of  Leavenworth)  being  on  the  south-west 
corner  of  Fifth  and  Chestnut  streets,  in  said  city  of  Leavenworth,  county  and 
state  aforesaid,  sell  one  pint  of  bay  rum,  and  no  more,  for  the  purposes  of  ^ 
bathing  and  toilet  use;  that  such  liquid  called  bay  rum,  and  so  sold  as  afore- 
said, is  and  was  obtained  by  distilling  rum  with  the  leaves  of  the  MyrciaaorU, 
and  such  distilled  preparation  is  of  the  same  speciOc  gravity  and  strength  as 
proof  spirit  or  whisky,  and  that  said  bay  rum  so  sold  and  composed  as  above 
stated  will  produce  intoxication;  that  said  S.  H.  Holmes,  at  the  time 
*753  of  such  sale,  was  a  druggist,  and  engaged  in  and  car^'rying  on  the  re- 
tail drug  business  in  said  city  and  county  of  Leavenworth  and  state 
of  Kansas;  and  that,  at  the  time  of  the  aforesaid  sale  of  one  pint  of  bay  rum 
as  aforesaid,  said  S.  H.  Holmes  had  not  taken  out  any  druggist's  permit,  nor 
did  said  S.  H.  Holmes  have  any  druggist's  permit  at  such  time,  nor  had  said 


526  CA19BAS  REPOBTS. 

S.  H.  Holmes  In  any  manner  complied  or  attempted  to  comply  with  any  of  the 
provisions  of  chapter  128  of  the  Laws  of  Kansas  of  1881,  approved  Febniaiy 
19,  1881,  being  an  act  entitled  *An  act  to  prohibit  the  manufacture  and  sale 
of  intoxicating  liquors,  except  for  medicsd,  scientific,  and  mechanical  pur- 
poses, and  to  regulate  the  manufacture  and  sale  thereof  for  such  excepted  pur- 
poses,' contrary  to  the  form  of  the  statutein  sucli  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  slate  of  Kansas.*' 

Another  (No.  2,279}  of  the  aforesaid  informatioDB,  in  like  manner 
and  form,  charged  that  the  defendant  did  anlawfully  sell,  for  medical 
purposes,  one-half  pint  of  tincture  of  gentian  compound;  another 
(No.  2,280)  thereof,  in  like  manner  and  form,  charged  the  defendant 
with  an  unlawful  sale,  for  medical  purposes,  of  one  and  one-half 
pints  of  Dr.  J.  H,  McLean's  Strengthening  Cordial  and  Blood  Puri- 
fier; another  (No.  2,281)  thereof,  in  like  manner  and  form,  charged 
the  defendant  with  an  unlawful  sale,  for  culinary  purposes,  of  one- 
balf-pint  of  the  essence  of  lemon.  In  each  of  the  above  cases  the 
defendant  filed  a  motion  to  quash  the  information  therein  for  the  rea- 
son that  the  facts  stated  therein  do  not  constitute  a  public  offense. 
These  motions  were  argued  by  counsel,  and  taken  under  advisement 
by  the  court  until  May  27, 1881,  when  in  each  of  the  cases  the  court 
sustained  the  motion  therein  filed,  and  ordered  and  adjudged  that  the 
information  therein  be  quashed  and  held  wholly  for  naught.  The 
state  excepted,  and  brought  the  foregoing  cases  to  this  court. 

May  30,  1881,  were  filed  in  the  district  court  of  Shawnee  county 
four  informations,  one  thereof  (No.  2,298)  charging  that — 

"  A.  E.  Barnes,  a  druggist  or  apothecary,' on  the  twenty-sixth  day  of  May, 
1881,  was,  and  for  four  years  next  before  that  day  had  been,  doing 
*754  business  as  such  druggist  or  apothecary  at  *Ko.  187,  on  Kansas  ave- 
nue, in  the  city  of  Topeka,  at  said  county,  and  within  the  jurisdiction 
of  this  court,  then  and  there,  on  said  twenty-sixth  day  of  May,  1881,  without 
having  procured  a  druggist's  permit  therefor  from  the  probate  judge  of  said 
Shawnee  county,  as  required  by  the  act  relating  to  the  manufacture  and  sale 
of  intoxicating  liquors  passed  and  approved  February  19,  1881,  unlawfully 
sold  and  delivered  to  one  Martin  O'Neal  one-half  pint  of  a  certain  fermented 
liquor,  to- wit,  brandy,  upon  a  prescription  duly  made  and  signed  by  one  H. 
K.  Tefft,  M.  D.,  he,  the  said  H.  K.  'J'eflt,  then  and  there  being  a  regular  prac- 
ticing physician  residing  in  said  city  of  Topeka,  and  then  and  theretofore 
regularly  engaged  in  the  practice  of  his  profession  as  a  business  in  said  dty, 
which  said  prescription  is  in  the  words  and  figures  following,  to- wit: 

Q    Best  brandy,  Oss.    For  Martin  O'Neal,  No.  847  Kansas  avenue.    H.  E. 
rSt  Tbfft,  M.  D.     May  S6, 1881. 

— He,  the  said  Martin  O'Neal,  then  and  there  being  actually  sick;  that  is  to 
say,  he,  the  said  Martin  0*Neal,  then  and  there  being  afflicted  with  a  disease 
known  as  phthisis  pulmonalis,  or  consumption  of  the  lungs,  and  being  then 
and  there  the  patient  of  said  H.  K.  Tefft,  a  practicing  physician  as  aforesaid, 
and  the  case  being  one  where  the  said  physician  deemed  brandy  necessary  for 
the  health  of  his  said  patient,  and  in  the  judgment  of  such  physician  the  use 
of  brandy  was  then  and  there  necessary  as  a  remedy  for  such  sickness;  and 
the  said  H.  K.  Tefft,  physician  as  aforesaid,  before  the  making  of  such  pre- 
scription for  said  one-half  pint  of  brandy,  having  made  and  filed  with  the  pro- 
bate judge  of  said  county  of  Shawnee  the  affidavit  required  by  section  3  of 
said  act  passed  and  approved  February  19,  1881,  to  be  made  and  filed  by  prao- 
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ticlng  physicians  regularly  engaged  in  the  practice  of  their  profession,  con- 
trary to  the  form  of  the  statute,  and  against  the  peace  and  dignity  of  the  state 
of  Kansas.'' 

And  another  thereof  (No.  2,294)  charging  that— 

"Henry  K.  Rowley,  a  druggist  or  apothecary,  on  the  twentieth  day  of  May, 
1881.  was,  and  for  thirteen  years  next  before  that  day  had  been,  doing  busi- 
ness as  such  druggist  or  apothecary  at  No.  182  on  Kansas  avenue,  in  the  city 
of  Topeka,  at  said  county,  and  within  the  Jurisdiction  of  this  court,  then  and 
there,  on  said  twentieth  day  of  May,  1881,  without  having  procured  a  drug- 
gist's permit  therefor  from  the  probate  judge  of  said  Shawnee  county, 
*755  as  required  by  the  act  relating  to  the  *manufacture  and  sale  of  intoxi- 
cating liquors,  passed  and  approved  February  19,  1881,  unlawfully 
sold  and  delivered  to  the  Atcliison,  Topel^a  &  Santa  Fe  Railroad  Company,  a 
corporation  ^oing  business  and  having  its  repair  shops  in  said  city  of  Topeka, 
four  and  one-half  gallons  of  a  certain  intoxicating  liquor  called  and  Icnown 
as  *  alcohol,*  said  SiUe  being  made  upon  the  written  order  of  the  storekeeper 
of  said  railroad  company,  which  said  order  was  and  is  in  words  as  follows: 

**  *  Topeka,  Kan.,  May  20, 1881. 
'**  Rowley  Brothers^  Topeka:    Please  furnish  the  following  for  A.,T.  & 
S.  F.  Railroad,  to  be  used  by  said  railroad  company  for  mechanical  purposes 
only:  4^  gals,  alcohol.  W.  A.  Cooper,  Storekeeper.* 

— That  said  W.  A.  Cooper,  storekeeper  as  aforesaid,  did  not,  nor  did  any  other 
person,  nor  any  officer  or  agent  of  said  railroad  company,  verify  said  order  by 
affidavit  or  otherwise,  nor  did  any  officer  or  agent  of  said  railroad  company 
make  any  verified  application  for  the  purchase  of  the  said  four  and  one-half 
gallons  of  alcohol  so  sold  as  aforesaid  by  said  Henry  K.  Rowley :  contrary  to  the 
form  of  the  statute,  and  against  the  peace  and  dignity  of  the  state  of  Kansas." 

And  another  thereof  (No.  2,296)  charging  that — 

"Henry  K.  Rowley,  a  druggist  or  apothecary,  on  the  tenth  day  of  May,  1881, 
was,  and  for  thirteen  years  next  before  that  day  had  been,  doing  business  as 
such  druggist  or  apothecary  at  No.  182,  on  Kansas  avenue,  in  the  city  of 
Topeka,  at  said  county,  and  within  the  jurisdiction  of  this  court,  then  and 
there  on  said  tenth  day  of  May,  1881,  without  having  procured  a  druggist's 
permit  therefor  from  the  probate  judge  of  said  bhawnee  county,  as  required 
by  the  act  relating  to  the  manufacture  and  sale  of  intoxicating  liquors,  passed 
and  approved  February  19,  1881,  unlawfully  sold  and  delivered  to  one  Henry 
Trjon  eight  ounces  or  one-half  pint  of  a  certain  distilled  liquor,  to- wit,  whisky, 
(otherwise  called  apiritua  frumentU)  mixed  or  compounded  with  two  ounces 
of  sjTup  of  tolu  and  two  ounces  of  syrup  of  wild  cherry,  such  sale  being  made 
upon  a  certain  prescription  duly  made  and  signed  by  one  (George  Wyman,  M. 
D.,  he,  the  said  George  Wyman,  then  and  there  being  a  regular  practicing 
physician  residing  in  said  city  of  Topeka,  and  then  and  theretofore  regularly  en- 
gaged in  the  practice  of  his  profession  as  a  business  in  said  city,  which  said 
prescription  is  in  the  words  and  figures  following,  to- wit: 

D    Syr.  tolu,  oz.  ii.;  syr.  wild  cherry,  oz.  ii.;  spr.  frumenti,  oz.  viii.;  mix. 
Iv  sig.    A  tablespoonful  th^ee  or  four  times  a  day.— Geo.  Wtman,  M.  D. 

*756  — *The  said  Henry  Tryon  then  and  there  being  actually  sick;  that  is  to 
say,  he,  the  said  Henry  Tryon,  then  and  there  being  afflicted  with  the 
disease  known  aa  phthisis  piUmonalis,  otherwise  called  consumption  of  the 
lungs,  and  being  then  and  there  the  patient  of  said  George  Wyman,  a  prac- 
ticing physician  as  aforesaid,  and  the  case  being  one  where  said  physician 
deemed  whisky  so  as  aforesaid  mixed  or  compounded  with  said  S3n:up  of  tolu 
and  said  syrup  of  wild  cherry  necessary  for  the  health  of  his  said  patient,  and 
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in  fche  jadgment  of  said  physician  the  use  of  said  mixture.or  preparation  com- 
pounded as  aforesaid  was  then  and  there  necessary  as  a  remeidj  for  such  case 
of  actual  sickness;  but  the  said  George  Wyman,  physician  as  aforesaid* before 
the  making  of  such  prescription  for  said  Henry  Tryon,  his  patient  as  afore- 
said, had  not  made  and  filed  with  the  probate  judge  of  said  county  of  Shawnee 
the  affidavit  required  by  section  three  of  said  act  passed  and  approved  Febru- 
ary 19,  1881.  to  be  made  and  filed  by  practicing  physicians  regularly  engaged 
in  the  practice  of  their  profession,  nor  any  affiSivit  whatever;  contrary  to  the 
form  of  the  statute,  and  against  the  peace  and  dignity  of  the  state  of  Kansas." 

And  another  thereof  (No.  2,296)  charged  that— 

*'  William  E.  Swift,  a  druggist  or  apothecary,  at  the  county  of  Shawnee,  in 
the  state  of  Kansas  aforesaid,  and  witiiin  the  jurtodiction  of  this  court,  on  the 
twenty-sixth  day  of  May,  1881,  did  unlawfully,  in  the  city  of  Topeka,  in  said 
county,  at  his  place  of  business  in  his  store  known  as  No.  169  Kansaa  avenue, 
and  situated  on  lot  numbered  169,  on  Kansas  avenue,  in  said  city  of  Topeka, 
sell  and  deliver  to  one  H.  K.  Bowley  one  bottle — that  is  to  say»  one  and  one- 
quarter  pints— of  Dr.  B.  F.  Sherman*s  Compound  Prickly-Ash  Bitters  No.  2, 
and  no  more,  for  medical  purposes ;  that  such  prickly-ash  bitters,  ao  called, 
to-wit,  that  grade  or  quality  known  as  No.  2,  of  which  said  grade  or  quklit? 
the  sale  aforesaid  was  made,  is  produced  by  mixture  and  maceration  of  the 
following  substances  and  ingredients,  to-wit:  Juniper  berries,  4  lbs.  3  oz.; 
orange  peel,  4  lbs.  3  oz.;  coriander  seed,  1  lb.  6  oz.;  mandrake  root,  4  lbs.  8 
oz.;  prickly-ash  bark,  2  lbs.  12  oz.;  prickly-ash  berries,  8  oz.;  senna  leaves, 
22  lbs.;  calamus  root,  14  oz.;  buchu  leaves,  1  lb.  12  oz.;  colic  root,  1  lb.  12 
oz. ;  caraway  seed,  1  lb. ;  and  proof  spirits,  65  gals. ;  to  which,  after  percolat- 
ing five  days,  there  are  added  8  oz  of  flavor,  6  oz.  extract  grains  of  paradise, 
and  36  lbs.  of  sugar,  to  which  there  is  then  added  a  quantity  of  water 
*757  equal  to  the  product  of  all  of  the  *before-mentioned  substances  and 
ingredients;  thereby  showing  that  in  manufacturing  such  prlckly-iish 
bitters,  for  every  65  gallons  of  proof  spirits  there  are  used  117  lbs.  of  active 
medicinal  barks,  roots,  berries,  etc.,  and  16  lbs.  of  stimulant  arumatics,  to 
which  is  added  a  quantity  of  water  equal  to  that  of  the  spirits,  drugs,  and  sugsu* 
used  in  such  manufacture;  that  the  one  and  one- quarter  pints  of  Dr.  B.  F. 
Sherman's  Compound  Prickly-Ash  Bitters,  so  sold  by  said  William  E.  Swift 
as  aforesaid,  was  produced  by  a  mixture  and  maceration  of  the  above-named 
ingredients;  that  said  prickly-ash  bitters  is  manufactured  or  compounded  for 
popular  sale  and  use  as  a  medicine;  that  one  gill  of  said  prickly-ash  bitters, 
so  made  and  sold  as  aforesaid,  will  produce  intoxication;  that  the  said  William 
E.  Swift,  at  the  time  of  the  aforesaid  sale  of  the  one  and  ono-quarter  pints  of 
Dr.  B.  F.  Sherman's  compound,  was,  and  for  more  than  three  years  next 
preceding  such  sale  had  been,  a  druggist  or  apothecary,  and  engaged  in 
carrying  on  the  retail  drug  business  in  the  city  of  Topeka,  aforesaid;  and 
that  at  the  time  of  the  making  of  such  sale,  as  aforesaid,  said  William  £. 
Swift  had  not  taken  out  any  druggist's  permit,  as  required  by  chapter  128  of 
the  Laws  of  Kansas,  approved  February  19, 1881.  relating  to  the  manufacture 
and  sale  of  intoxicating  liquors,  nor  had  said  William  E.  Swift  complied  with 
any  of  the  requirements  of  said  statute;  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Kansas." 

In  each  of  the  four  oases  last  aforesaid  was  tiled  a  motion  to  quash 
the  information  therein,  for  the  reason  that  said  information  does  not 
state  facts  constituting  a  public  offense.  June  7, 1881,  these  motions 
were  argued  and  submitted.  On  consideration  whereof  the  court  over- 
ruled the  motions  in  the  first  two  (Nob.  2,293,  2,294)  of  the  four  eases 
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last  aforesaid,  the  defendants  Barnes  and  Rowley,  respectively,  ex- 
cepting. Thereupon  there  was  a  trial  by  the  court,  a  jury  being 
waived.  Finding  and  judgment  for  the  state,  each  defendant  being 
fined  $100,  and  costs.  They  have  appealed  to  this  court.  In  each  of  the 
two  cases  last  aforesaid  the  court  sustained  the  motion  therein  filed,  and 

ordered  and  adjudged  that  the  informatidn  therein  be  quashed, 
*758    from  both  of  which  decisions  the  state  has  appealed.     *The 

cases  were  argued  orally  by  W.  A.  Johnston,  Atty.  Oen.,  and 
A.  H.  Vance,  Go.  Atty.  Shawnee  Co.,  for  the  state;  and  by  TV.  G. 
Webb  and  Oeo,  iZ.  Peck,  for  the  druggists.  The  opinion  herein  was 
filed  June  31,  1881. 

Brewbb,  J.  These  cases  present  for  our  consideration  some  inquiries 
concerning  the  prohibitory  law  of  last  winter.  Laws  1881,  c.  128. 
These  inquiries  relate  to  that  portion  of  the  statute  which  attempts 
to  regulate  the  sale  of  intoxicating  liquors  for  medical,  scientific,  and 
mechanical  purposes.  Nothing  is  said  as  to  that  portion  which  pro- 
hibits the  manufacture  or  sale  of  suoh  liquors  for  use  as  a  beverage. 
That,  for  the  purposes  of  these  cases,  is  conceded  to  be  constitutional 
and  valid.  And  in  reference  to  that  which  regulates,  two  distinct 
classes  of  inquiry  are  presented.  One  is  as  to  the  validity  of  this  por- 
tion of  the  law  taken  as  a  whole,  and  the  other  is  as  to  its  scope  and 
extent  if  it  be  adjudged  valid.  For  a  proper  understanding  of  these 
questions,  a  brief  reference  to  the  statute  is  essential.  Section  1  of 
the  statute  prohibits  the  sale  of  intoxicating  liquors,  with  a  proviso 
that  they  may  be  sold  for  the  excepted  purposes  as  provided  in  the 
act.  Then  section  2  provides  that  no  one  shall  sell  for  the  excepted 
purposes  "without  first  having  procured  a  druggist's  permit  therefor 
from  the  probate  judge." 

Upon  this  arises  the  first  matter  for  our  consideration.  It  is  in- 
sisted that  the  jurisdiction  of  the  probate  court  is  defined  by  the  con- 
stitution, (Const,  art.  3,  §  8,)  and  cannot  be  increased  by  legislative 
action,— expressio  unius  eat  exclusio  alteriua;  that,  while  in  section  2  of 
the  act  the  probate  judge  is  named,  the  statute  as  a  whole  shows  that 
the  power  was  conferred  upon  the  probate  court  as  a  court;  that  it  is  ' 
not  within  the  constitutional  prescription  as  to  the  powers  of  such 
court;  and,  as  a  conclusion  therefrom,  that,  the  court  having  no  power 
to  issue  a  permit,  any  permit  issued  would  be  worthless,  and  a  pro- 
vision or  scheme  resting  upon  such  a  permit  must  fall  with  it.  It 
may  be  conceded  that,  if  the  permit  is  worthless,  this  entire 
*759  ^portion  of  the  statute  also  fails,  and  the  sale  for  the  excepted 
purposes  is  without  limitation  or  restriction.  That  such  per- 
mit has  no  legal  force  was  the  opinion  of  the  learned  judge  of  the 
first  judicial  district,  from  whose  decision  four  of  the  cases  before  us 
are  brought. 

We  cannot  yield  our  assent  to  this  view.     We  concede  the  force  of 
the  aigument  in  its  favor;  and  if  the  question  were  a  new  one  in  this 
V.26K— 34 
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court,  entirely  nnembarrassed  by  prior  adjudioationSy  it  woald  require 
oareful  consideration  and  might  possibly  be  differently  determined* 
But  we  feel  ourselves  concluded  by  past  decisionSy — decisions  run- 
ning back  to  the  early  history  of  this  court,  some  of  them  made  be- 
fore any  of  the  present  justices  were  members  thereof.  No  matter  of 
absolute  right  or  personal  liberty,  but  one  of  technical  limitatioQ 
only,  is  involved  in  those  decisions,  and  hence  they  should  not  be 
lightly  departed  from.  State  v.  Bosworth,  18  Yt.  413.  In  this  case 
the  court  well  says : 

'*No  questions  arise  more  frequently  in  this  country  than  those  which  in- 
volve the  construction  of  the  constitution  and  the  powers  of  the  different 
branches  of  the  government,  and  in  many  of  these  there  is  no  doubt  an  hon- 
est difference  of  opinion.  Where,  then,  is  the  security  of  individual  or  cor- 
porate rights  if  these  questions  are  to  be  considered  as  always  open;  if  no 
acquiescence,  even  though  sanctioned  by  a  judicial  decree,  is  to  be  considered 
as  settling  them?" 

• 

We  may  remark  that,  while  the  jurisdiction  of  the  probate  court  is 
defined  by  the  constitution,  ther^  is  in  that  instrument  no  prohibition 
on  the  judges  holding  other  offices  of  trust  and  profit,  as  there  is  in 
reference  to  the  district  judges  and  justices  of  this  conrt.  Article  3, 
§  13.  Hence  be  may  hold  other  offices  whose  duties  are  not  incon- 
sistent with  those  of  the  probate  court,  and  the  legislature  may  cast 
upon  the  person  holding  the  office  of  probate  judge  other  duties  and 
cares  than  those  of  the  court  over  which  he  presides,  even  if  it  may 
not  enlarge  the  jurisdiction  of  the  probate  court.  This  thought  under- 
lies the  past  rulings  in  this  court,  the  past  legislation  of  the  state; 
and  to  disturb  them  now  would  nnsettle  many  proceedings  and  ti- 
tles. In  the  case  of  In  re  Johnson,  12  Kan.  *102,  Mr.  Jus- 
*760  *tice  Valentine,  speaking  for  the  court,  notices  the  various 
legislation  concerning  the  many  offices  and  duties  cast  upon 
the  probate  judge,  and  a  repetition  here  would  be  useless.  It  may  be 
conceded  that  it  would  be  more  logical  and  less  objectionable  to  say 
that  the  legislature  may  create  an  office  with  specified  duties,  and 
then  make  the  person  holding  the  position  of  probate  judge  the  in- 
cumbent of  such  office,  than  to  hold  that  certain  duties  may  be  east 
directly  upon  the  person  holding  the  office  of  probate  judge.  But  sub- 
stance is  above  form.  That  which  may  properly  be  done  in  one  way 
ought  to  be  upheld,  if  possible,  though  done  in  another  way;  and  an 
act  of  the  legislature  should  be  sustained  whenever  by  any  reasonable 
construction  the  act  can  be  brought  within  the  scope  of  the  legislative 
power.  If  in  this  case  the  legislature  had  created  the  office  of  com- 
missioner of  licenses,  and  provided  that  the  probate  judge  should  ex 
officio  be  such  commissioner,  there  could  be  little  donbt  of  the  con- 
stitutionality of  such  an  act.  Substantially  the  same  thing  is  accom- 
plished by  casting  upon  him  the  duties  named  in  this  act.  And  having 
in  view  the  duty  of  upholding  an  act  of  the  legislature  wherever  pos- 
sible, the  past  decisions  of  this  court,  the  general  recognition  by  all 
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-departments  of  the  government — execative,  legislative,  and  judicial — 
of  the  correctness  of  sach  exposition  of  constitutional  limitations,  and 
the  substance  rather  than  the  form  of  this  proceeding,  we  think  the 
casting  of  this  duty  respecting  permits  upon  the  person  holding  the 
office  of  probate  judge  must  be  adjudged  within  the  power  of  the  leg- 
islature. Clearly,  the  act  gives  the  power  to  the  probate  judge  rather 
than  the  probate  court.  Only  incidentally  is  the  court  mentioned, 
and  such  incidental  mention  ought  not  to  overrule  the  force  of  the  ex- 
press naming  of  the  judge  in  granting  the  power,  sustained,  as  it  is, 
by  the  frequent  references  to  him  all  through  the  act. 

We  pass,  then,  to  the  second  objection,  and  that  is  that  this  por* 
tion  of  the  statute  must  be  pronounced  unconstitutional  and  void  be- 
cause it  is  class  legislation ;  because  it  restricts  the  privilege  of  deal- 
ing in  liquor  to  one  class,  the  druggists,  and  thus  debars  many 
*761  from  engaging  in  a  business  which  is  prof*itable,  and  by  some 
desired.  This  objection  is  not  very  strenuously  urged,  and 
cannot  be  sustained.  It  will  not  be  doubted  that  the  police  power  of 
the  state  is  broad  enough  and  strong  enough  to  uphold  any  reasona- 
ble restrictions  and  limitations  on  the  keeping,  use,  or  sale  of  any 
substance  whose  keeping,  use,  or  sale  involves  danger  to  the  general 
public.  The  storage  of  powder  or  explosive  and  highly  inflammable 
oils  may  be  forbidden  within  city  limits.  The  legislature  may  require 
railroads  to  fence  their  tracks,  dangerous  machinery  to  be  everywhere 
inclosed,  poisons  to  be  labeled  when  sold,  the  practice  of  any  profes- 
sion requiring  skill  and  knowledge  to  be  confined  to  those  who  have 
passed  a  certain  examination  or  pursued  a  prescribed  course  of  study* 
By  virtue  of  the  same  power,  it  may  commit  the  sale  of  liquor  to  any 
particular  class  of  persons  which  by  reason  of  its  special  training 
and  habits,  it  may  deem  peculiarly  fit  for  such  duty.  In  the  case  In 
re  Buth,  82  Iowa,  258,  the  court  says : 

"It  has  been  found  that  the  health  and  lives  of  the  people  demand  that  a 
few  licensed  persons  be  empowered  to  sell  these  liquors  for  lawful  purposes, 
and  that  all  others  be  forbidden  to  deal  in  them.  Of  those  who  are  author- 
ized, tlie  law  requires  satisfactory  proof  of  good  moral  character.  In  this  re- 
spect it  differs  not  from  all  license  laws  which  bestow  privileges  upon  fit  and 
proper  peraons  making  application  therefor.  These  laws  have  always  been 
sustained." 

Here  the  sale  of  liquor  being  allowed  for  medical  purposes,  drug- 
gists who  deal  in  medicines  are  properly  named  as  a  suitable  class 
to  whom  to  intrust  such  sale.  The  law  does  not  attempt  to  prescribe 
who  may  and  who  may  not  become  druggists.  That  question  each 
individual  settles  for  himself.  It  simply  says  that  only  druggists 
shall  sell  liquor.  It  is  like  a  law  which  should  forbid  any  but  licensed 
engineers  from  running  the  engine  of  a  passenger  train,  any  but 
licensed  attorneys  from  appearing  for  clients  in  a  court  of  record, 
any  but  medical  graduates  from  engaging  in  the  practice  of  medicine. 
No  law  of  this  kind  interferes  with  individual  liberty  in  its  true  sense. 
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Such  law8  pr6tect  the  pablio  only  in  matters  involving  risk  and 
*762    danger  from  the  acts  of  nnfit  and  improper  persons.     *They 
cannot  be  adjadged  olass  legislation  in  any  objectionable  and 
unconstitational  sense  of  the  term. 

We  pass  now  to  the  second  branch  of  these  cases,  the  inquiry  as  to 
the  scope  and  extent  of  the  statute.  What  liquors,  using  that  term 
in  its  broadest  sense,  are  included  ?  The  first  section  prohibits  the 
manufacture  or  sale  of  any  spirituous,  malt,  vinous,  fermented,  or 
other  intoxicating  liquors.  Now,  this  language  is  broad  and  compre- 
hensive. "Other  intoxicating  liquors*'  extends  the  scope  so  as  to  in- 
clude every  liquor  which  comes  within  the  general  definition  of  in- 
toxicating liquor.  And  yet,  if  this  section  stood  alone,  there  wodd 
be  little  doubt  as  to  its  meaning.  It  would  include  only  such  liquors 
as  are  used  as  a  beverage.  No  one  would  think  of  extending  it  to 
cologne,  extract  of  lemon,  or  any  of  those  many  preparations  which, 
although  they  contain  alcohol, — the  intoxicating  factor  in  all  drinks, 
— are  never  used  as  beverages.  Bnt  section  10  casts  the  doubt  upon 
the  statute.  It  reads ;  "  All  liquors  mentioned  in  section  one  of  this 
act,  and  all  other  liquors  or  mixtures  thereof,  by  whatever  name 
called,  that  will  produce  intoxication,  shall  be  considered  and  held 
to  be  intoxicating  liquors  within  the  meaning  of  this  act."  This  sec- 
tion, whose  language  is  unfortunately  chosen,  is  the  one  which  has 
provoked  this  litigation,  and  has  tended  to  create  so  much  prejudice 
against  the  statute;  for  its  letter  reaches  to  preparations  which  no 
man  can  believe  were  within  the  intent  of  the  legislature,  and  any 
int^rference  with  whose  sale,  if  within  the  power  of  the  legislature, 
would  be  felt  by  every  one  to  be  unnecessary  and  unreasonable. 
Alcohol  is  the  intoxicating  principle, — the  basis  of  all  intoxicating 
drinks.  Whatever  contains  alcohol  will,  if  a  sufficient  quantity  be 
taken,  produce  intoxication.  Hence  whatever  liquor  contains  alco- 
hol is  within  the  statute.  So  reads  its  letter.  But,  when  we  come 
to  inquire  as  to  the  liquors  which  contain  alcohol,  we  find  a  lengthy 
list  of  fluids  which  are  never  used  as  beverages.  Cologne,  extract 
of  lemon,  bay  rum,  paregoric,  tincture  of  gentian,  and  many  other 
medicinal  preparations  contain  alcohol,  and  all  will  produce  intoxi- 
cation. They  are  seldom  used  as  a  beverage,  and  yet  they 
*763  may  be.  Intoxica^tion  produced  by  drinking  bay  rum  has 
been  known.  Tet  few  will  drink  it.  Its  uses  are  for  the 
toilet.  But  three  of  the  cases  before  us  are  prosecutions  for  the 
sale  of  bay  rum,  essence  of  lemon,  and  tincture  of  gentian,  re- 
spectively. These  preparations  contain  alcohol,  and  will  each,  it  is 
charged,  produce  intoxication.  If  the  statute  includes  such  arti- 
cles, many  of  them  are  absolutely  and  wholly  shut  out  from  sale. 
The  excepted  purposes  in  the  statute  are  ''medical,  scientific,  and 
mechanical."  But  toilet  and  culinary  purposes  are  strictly  in- 
cluded within  no  one  of  the  three.  The  lady  who  desires  cologne  for 
her  toilet  purposes  cannot  get  a  physician's  prescription  therefor. 
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nor  file  an  affidavit  that  she  wants  it  for  soientifio  or  mechanical 
purposes,  and  yet  only  in  these  ways  does  the  act  provide  for  sales. 
Did  the  legislature  intend  interference  with  sooh  articles?  And,  if 
not,  what  is  the  proper  constructicMi  to  be  given  to  the  language  in  said 
section  10  ?  We  have  had  occasion  to  notice  heretofore  the  cardinal 
canon  of  construction,  which  is  that  the  intent  when  ascertained 
governs,  and  to  that  all  mere  rules  of  interpretation  are  subordinate. 
State  v.  Bancroft,  22  Kan.  *205.  The  letter  does  not  always  ex- 
press the  intent*.  "A  thing  which  is  within  the  intention  of  the  mak- 
ers of  a  statute  is  as  much  within  the  statute  as  if  it  were  within  the 
letter;  and  a  thing  which  is  within  the  letter  of  the  statute  is  not 
within  the  statute  unless  it  be  within  the  intention  of  the  makers: 
and  such  construction  ought  to  be  put  upon  it  as  does  not  suffer  it  to 
be  eluded."  Holmes  v.  Carley,  81  N.  Y.  290;  Bao.  Abr.  "Statute," 
1»  §§  ^t  10,  and  authorites  cited.  The  familiar  illustration  is  that 
when  it  was  enacted  "that  whoever  drew  blood  in  the  streets  should 
be  punished  with  the  utmost  severity,"  it  was  held  not  to  include  a 
surgeon  who  opened  the  vein  of  a  person  having  a  fit  in  the  street. 
Flowden  thus  quaintly  expresses  the  same  thought  in  his  commen- 
tary upon  the  case  of  Eyston  v.  Stndd,  2  Plow.  465. 

"It  is  not  the  words  of  the  law,  but  the  internal  sense  of  it,  that  makes  the 
law,  and  our  law  (like  all  others)  consists  of  two  parts,  viz.,  of  body  and  soul. 

The  letter  of  the  law  is  the  body  of  the  law,  and  the  sense  and  reason 
♦764      of  the  law  are  the  soul  of  the  law, — quia  ratio  *legis  est  anima  legia. 

And  the  law  may  be  resembled  to  a  nut,  which  has  a  shell  and  a  ker- 
nel within.  The  letter  of  the  law  represents  the  shell,  and  the  sense  of  it  the 
kernel;  and  as  you  will  be  no  better  for  the  nut  if  you  make  use  only  of  the 
shell,  so  you  will  receive  no  benefit  from  the  law  if  you  rely  upon  the  letter; 
and  as  the  fruit  and  profit  of  the  nut  lie  in  the  kernel,  and  not  in  the  shell, 
so  tlie  fruit  and  profit  of  the  law  consist  in  the  sense  more  than  in  the  letter. 
And  it  often  happens  that,  when  you  know  the  letter,  you  know  not  the  sense; 
for  sometimes  tiie  sense  is  more  confined  and  contracted  than  the  letter,  and 
sometimes  it  is  more  large  and  extensive. " 

Doubtless  the  letter  is  first  to  be  considered  in  order  to  determine 
the  intent  of  the  legislature,  for  the  courts  may  not  read  a  law  sim- 
ply as  they  wish  it  should  read.  But  other  matters  may  also  be  con- 
sidered, and  among  them  the  evils  sought  to  be  remedied.  It  was  re- 
solved by  the  barons  of  the  exchequer  in  Heydon's  Case,  3  Coke,  7,  as 
follows : 

"For  the  sure  and  true  interpretation  of  all  statutes  in  general,  be  they 
penal  or  beneficial,  restrictive  or  enlarging,  of  the  common  law,  four  things 
are  to  be  discerned  and  considered :  First,  what  was  the  common  law  before 
the  making  of  the  act?  8ec(md,  what  was  the  mischief  and  defect  against 
which  the  common  law  did  not  provide?  Third,  what  remedy  the  parliament 
hath  resolved  and  appointed  to  cure  the  disease  of  the  common  wealth?  And, 
fourth,  the  true  reason  of  the  remedy." 

Now,  what  was  the  evil  sought  to  be  remedied  by  this  statute,  and 
the  constitutional  amendment  of  which  it  was  an  ootgrowth  ?  It  was 
the  use  of  intoxicating  liquors  as  a  beverage.  As  counsel  for  defend- 
ants aptly  and  forcibly  express  it:   "The  mpvemevt  of  wiiic]^  tbe 
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amendment  and  the  statute  were  the  expreseion  and  the  result  was 
not  a  crasade  against  coTo<;ne  and  the  extract  of  lemon.*'  And  in 
this  connection  we  qnote  from  the  carefnl  opinion  prepared  by  the 
learned  judge  of  the  Third  judicial  district  upon  some  of  the  cases 
now  before  us : 

"The  history  of  the  movement  which  resulted  in  the  adoption  of  the  prohi- 
bition amendment,  and  the  enactment  of  the  law  now  under  consideration* 

and  the  object  to  be  thereby  secured,  are  too  weU  known  to  give  rise  to 
♦765      any  dispute.    ♦Those  who  voted  for  the  amendment  were  not  roting 

to  prevent  the  use  of  articles  common  to  toilet  purposes  or  culinary 
use.  It  was  no  attack  upon  bay  ru.m»  camphor,  or  tincture  of  lemon.  It  was 
intended  to  strike  at  such  liquors  and  mixtures  only  as  were  in  ordinary  and 
known  use  as  intoxicating  beverages,  or  which,  in  the  failure  to  obtain  such 
beverages,  it  could  reasonably  and  l^irly  be  believed  would  be  used  as  sub- 
stitutes. It  seems  that  tiiis  intent  and  object  of  the  law  must  be  taken  into 
consideration  as  an  important  element  In  its  construction;  and  that  while 
some  particular  preparation  or  patent  medicine  might  possibly  in  a  few  cases, 
with  a  few  exceptional  constitutions,  produce  effects  similar  to  intoxication, 
— ^at  kn  enormous  risk  of  health  or  life,  perhaps, — the  real  question  and  test 
to  which  each  <  liquor '  or '  mixture '  is  to  be  submitted  is  about  this :  Is  there 
reasonable  danger  that  this  will  be  used  as,  or  as' an  equivalent  substitute  for, 
an  intoxicating  beverage?  The  law  should  reoeive  a  reasonable  construction, 
—equally  removed  on  the  one  hand  from  a  fanatical  coloring,  and  on  the  other 
from  a  tendency  to  fritter  it  away/' 

With  these  general  considerations,  we  pass  to  a  decision  of  the  par- 
ticular  questions  presented.  It  cannot  be  doubted  but  that  section 
10  is  broad  and  sweeping  enough  to  bring  within  the  statute  every 
liquid  which,  by  reason  of  the  presence  of  alcohol,  will  produce  in- 
toxication ;  and  this,  irrespective  of  the  amount  of  alcohol  contained, 
or  the  presence  of  other  ingredients  of  such  a  character  as  to  prevent 
any  use  of  the  liquid  as  a  beverage.  But  such  was  not  the  intent  of 
the  legislature  in  the  act,  and  such,  therefore,  cannot  be  adjudged  to 
be  its  true  import.  And,  speaking  for  himself  alone,  the  writer  of 
this  opinion  does  not  hesitate  to  say  that  such  a  oonstruotion,  if  im- 
peratively demanded  by  the  language  used,  would  carry  the  statute 
beyond  the  power  of  the  legislature.  I  do  not  think  the  legislature 
can  prohibit  the  sale  or  use  of  any  article  whose  sale  or  use  involves 
no  danger  to  the  general  public.  The  habits,  the  occupation,  the  food, 
the  drink,  the  life  of  the  individual,  are  matters  of  his  own  choice  and 
determination,  and  can  be  abridged  or  changed  by  the  majority  speak- 
ing through  the  legislature  only  when  the  public  safety,  the  public 

health,  or  the  public  protection  requires  it.  I  do  not  think  the 
*766    legislature  has  the  power  to  prohibit  the  raising  or  sale  of  *com, 

though  out  of  it  whisky  may  be  obtained.  No  more  do  I  be- 
lieve that  the  legislature  has  the  power  to  prohibit  the  sale  of  cologne, 
though  alcohol  be  in  it.  The  constitutional  guaranty  of  *iife,  lib- 
erty, and  the  pursuit  of  happiness,"  is  not  limited  by  the  temporary 
caprice  of  d  present  majority,  and  can  be  limited  only  by  the  abso- 
lute necessities  of  the  public. 

But  the  legislature  never  intended  such  a  sweeping  prohibition. 
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The  •use  of  iuioxicating  liquors  as  a  beverage  was  the  eviU  and  the 
statute  must  be  read  in  the  light  thereof.  It  intended  to  put  a  stop 
to  such  use,  and  limit  the  use  to  the  necessities  of  medicine.  Now, 
the  cases  before  us  group  themselves  into  three  classes ;  and  the  same 
divilsion  is  far  reaching  and  of  general  application.  The  first  em- 
braces what  are  generally  and  popularly  known  as  intoxicating  liq- 
uors, unmixed  with  any  other  substances.  Thus  in  one  case  the 
sale  of  brandy  is  charged.  The  second  includes  articles  equally  well 
known,  standard  articles*  and  which,  while  containing  alcohol,  are 
never  classed  as  intoxicating  beverages.  Their  uses  are  culinary, 
medical,  or  for  the  toilet.  They  are  named  in  the  United  States  dis- 
pensatory and  other  similar  standard  authorities ;  the  formulce  for 
their  preparation  are  there  given;  their  uses  and  character  are  as 
well  recognized  and  known  by  their  names  as  those  of  a  horse,  a 
spade,  or  an  arithmetic.  The  possibility  of  a  different  and  occasional 
use  does  not  change  their  recognized  and  established  character.  A 
particular  spade  may  be  fixed  up  for  a  parlor  ornament,  but  the  spade 
does  not  belong  there.  So,  essence  of  lemon  may  contain  enough 
alcohol  to  produce  intoxication, — more  alcohol  proportionately  than 
many  kinds  of  wine  or  beer.  It  is  possible  that  .a  man  may  get  drunk 
upon  it,  but  it  is  no  intoxicating  liquor.  Bay  rum,  cologne,  pare- 
goric, tinctures  generally,  all  contain  alcohol,  but  in  no  fair  or  rea- 
sonable sense  are  they  intoxicating  liquors  or  mixtures  thereof.  The 
third  class  embraces  compounds — preparations — in  which  the  alco- 
holic stimulant  is  present,  which  are  not  of  established  name  and 
character,  which  are  not  found  in  the  United  States  dispensatory,  or 
other  like  standard  authorities,  and  which  may  be  purely  me- 
*767  dicinal  in  their  purpose  and  effect,  or  mere  sub'^stitutes  for 
the  usual  intoxicating  beverages.  If  not  intoxicating  liquors, 
they  may  be  "mixtures  thereof"  within  the  scope  of  the  statute.  Here 
belong  many  of  the  patent  medicines, — the  bitters,  cordials,  and  tonics 
.of  the  day.  Here  also  are  such  compounds  as  that  charged  in  one  of 
the  informations  before  us, — a  compound  of  whisky,  tolu,  and  wild 
cherry. 

Now,  in  reference  to  these  several  classes,  we  think  these  rules  may 
be  laid  down :  The  first  class  is  within  and  the  second  without  the 
statute;  and  the  court,  as  matter  of  law,  may  so  declare.  It  is  un- 
necessary, in  charging  the  sale  of  whisky  or  brandy,  etc.,  to  allege 
that  it  will  produce  intoxication;  nor  will  it  bring  the  sale  of  essence 
of  lemon  within  the  statute  to  allege  that  such  essence  will  produce 
intoxication.  The  courts  will  take  judicial  notice  of  the  uses  and 
character  of  these  articles.  You  need  not  prove  what  bread  is,  or  for 
what  purposes  it  is  used.  No  more  need  you  in  respect  to  whisky  or 
gin  on  the  one  hand,  or  cologne  or  bay  rum  on  the  other.  They  are 
all  articles  of  established  name  and  character.  In  reference  to  the 
third  class,  the  question  is  one  of  fact,  and  must  be  referred  to  a 
jury.  If  the  compound  or  preparation  be  such  that  the  distinctive 
character  and  effect  of  intoxicating  liquor  are  gone,  that  its  use  as 
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an  iDtoxicating  beveraf^e  is  practically  impossible  by  reason  of  the 
other  ingredients,  it  is  not  within  the  statute.  The  mere  presence  of 
alcohol  does  not  necessarily  bring  the  article  within  the  prohibition. 
The  inflnence  of  the  alcohol  may  be  counteracted  by  the  other  ele- 
ments, and  the  compound  be  strictly  and  fairly  only  a  medicine.  On 
the  other  hand,  if  the  intoxicating  liquor  remain  as  a  distinctive  force 
in  the  compound,  and  such  compound  is  reasonably  liable  to  be  used 
as  an  intoxicating  beverage,  it  is  within  the  statute;  and  this,  though 
it  contain  many  other  ingredients,  and  ingredients  of  an  independent 
and  beneficial  force  in  counteracting  disease  or  strengthening  the 
system.  Intoxicating  liquors,  or  mixtures  thereof :  this,  reasonably 
construed,  means  liquors  which  will  intoxicate,  and  which  are  com- 
monly used  as  beverages  for  such  purposes,  and  also  any  mixtures  of 
such  liquors  as,  retaining  their  intoxicating  qualities,  it  may 
*768  fairly  be  presumed  *may  be  used  as  a  beverage,  and  become 
a  substitute  for  the  ordinary  intoxicating  drinks.  Whether 
any  particular  compound  or  preparation  of  this  class  is  then  within 
or  without  the  statute  is  a  question  of  fact,  to  be  established  by  the 
testimony  and  determined  by  a  jury.  The  courts  may  not  say  as  a 
matter  of  law  that  the  presence  of  a  certain  per  cent,  of  alcohol  brings 
the  compound  within  the  prohibition,  or  that  any  particular  ingredi- 
ent does  or  does  not  destroy  the  intoxicating  influence  of  the  alcohol, 
or  prevent  it  from  ever  becoming  an  intoxicating  beverage.  Of  course, 
the  larger  the  per  cent,  of  alcohol  and  the  more  potent  the  other  in* 
gredients,  the  more  probably  does  it  fall  within  or  without  the  stat- 
ute ;  but  in  each  case  the  question  is  one  of  fact,  and  to  be  settled  as 
other  questions  of  fact.  State  v.  Laffer,  38  Iowa,  426;  Bussell  v. 
Sloan,  33  Yt.  659;  Com.  v.  Bamsdell,  (Sup.  Ct.  Mass.)  33  Alb.  Law 
J.  414. 

Entertaining  these  views  of  the  true  meaning  and  construction  oi 
this  statute,  the  several  cases  before  us  must  be  disposed  of  as  fol- 
lows :  In  2,278,  2,279,  and  2,281,  in  which  cases  the  defendant  was 
charged  with  selling  bay  rum,  tincture  of  gentian,  and  essence  of 
lemon,  respectivelyr,  the  judgment  of  the  district  court  sustaining  the 
motion  to  quash  the  informations  will  be  sustained.  In  2,280,  2,295 
and  2,296,  in  which  the  charge  was  selling  McLean's  cordial,  a  prep- 
aration of  whisky,  tolu,  and  wild  cherry,  and  prickly-ash  bitters, 
respectively,  the  ruling  quashing  the  informations  will  be  reversed, 
and  the  cases  remanded  for  trial.  In  2,293  and  2,294,  in  which  the 
defendants  were  convicted  of  selling  brandy  and  alcohol,  respectively, 
the  judgments  will  be  affirmed. 

In  these  cases  we  have,  at  the  request  of  counsel,  not  stopped  to 
consider  any  mere  technical  or  formal  question,  but  have  given  oar 
entire  attention  to  the  more  important  matters  of  the  validity  of  this 
portion  of  the  statute  as  a  whole,  and  its  general  scope  and  extent. 
Matters  of  form  and  detail  will  be  disposed  of  as  they  shall  from  time 
to  time  be  presented  in  subsequent  oases. 

(All  the  justices  concurring.) 
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CASES  IN  25  KANSAS 


S5  XAK.  1,  UNION  TtLVBT  CO.  v.  TB0MA80N 

Fellow  ■•rraats— Ooauitr«otiMi  and  opev«ti«a  of  •iatuto  abolisblms 
doetHao  M  to  vailvoadM^-^ited  in  Hornsby  v.  Ed^y,  56  Fed.  461,  5  C.  a  A. 
660;  Bouse  y.  Harry,  65  Kan.  689,  40  Pac.  1007;  Rouse  t.  Redinger,  1  Kan. 
App.  355,  41  Pac.  4d3-*holding  that  Gen.  St  1880,  par.  1251,  making  railroad 
companies  liable  for  injuries  to  employes  by  the  negligence  of  other  employes, 
applies,  though  the  road  is  in  the  bands  of  a  roeeivev;  larussi  ▼.  Missouri  Pac 
Ry.  Co.,  155  Fed.  654,  holding  that  Iaws  1874,  c.  83,  making  a  r^iUroad  company 
liable  for  all  damages  done  to  an  employ^  by  any  mismanagement  to  any  em- 
ployes "to  any  person  sustaining  such  damage"  applies  to  a  track  repairer  injured 
while  being  taken  from  bis  work  in  a  caboose  by  collision  with  another  train; 
Missouri  Pac.  R.  Co.  t.  Qaley,  25  Kan.  35,  holdinir  that  Comp.  ILaws  1879,  c.  84, 
i  29,  making  every  railroad  company  liable  for  all  damages  to  an  employ^  by  any 
negligence  of  its  agents  or  mismanagement  of  its  engineers,  applies  only  to  em- 
ployes engaged  in  the  railroad  business;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Koehler, 
37  Kan.  463,  15  Pac.  567,  holding  that  a  trackman  engaged  in  the  yards  in  unload- 
ing a  car  of  rails  was  within  the  protection  of  the  fellow  servant  statute;  Beeson 
V.  Busenbark,  44  Kan.  669,  25  Pac.  48,  10  L.  R.  A.  839,  holding  the  railroad  fel- 
low servant  act  of  1874  (Laws  1874,  c.  93)  does  not  include  firms  or  indinduals 
having  employes  engaged  in  work  upon  the  roads  or  trains  of  a  railroad  corpora- 
tion; Missouri,  K.  &  T.  R.  Co.  v.  Medaris,  60  Kan.  151,  55  Pac.  875,  holding  the 
fellow  servant  act  (Laws  1874,  c.  93)  applies  to  persons  and  corporations  op- 
erating railroads,  as  well  as  to  railroad  cosApanies  proper,  and  that  a  stone  maSon 
employed  by  a  railroad  company  in  setting  curb  around  a  depot,  faijnred  by  the 
falling  of  a  curbstone  negligently  set  by  another  employe,  .is  not  within  the  fellow 
servant  act  (Laws  1874,  c.  93,  |  1),  making  raflroad  companies  fiahle  for  injuries 
caosed  by  tlie  negligence  of  o(ther  employes;  Smith  ▼•  Missouri  Pac.  R.  Co.,  82 
Kan.  248,  lOS  Pac.  76,  liolding  that  a  section  xxmn,  injured  by  the  negligenca  of 
another  section  man,  is  within  the  protection  of  the  fellow  servant  act  (Laws 
1907,  c.  281,  J  1). 

Cited  in  note  in  18  L.  R.  A.  (N.  S.)  482,  on  what  is  a  railroad  hazard,  within 
statutes  abolishing  or  restricting  fellow  servant  rule  as  to  railroad  employes. 

y.25  K.NoTBa — ^1 
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ftaa&e— Bnrden  of  proof  .^Cited  in  larassi  ▼.  Missouri  Pac.  Bj.  Co.*  135  Fed. 
654,  holding  that  under  the  statute  the  mere  fact  of  the  happening  of  an  accident 
to  an  employ^  raised  a  presumption  of  negligence. 

fttAtntorj  oonatniotloli— "Adopted  •tatmto^'^Gited  in  larussi  t.  Missoari 
Pac.  By.  Ca,  155  Fed.  654;  Chicago,  B.  L  &  P.  By.  Co.  v.  Stahley,  62  Fed.  383, 
11  G.  C.  A.  88— holding  that  a  construction  of  an  Iowa  statute  by  tiie  towa  conrts 
before  it  was  adopted  by  Kansas  was  a  part  of  the  statute,  as  though  it  wu 
plainly  adopted. 

CorporAtioB»-<}o]uitr«otion  of  stAtnto  reUttiac  tow^Cited  In  the  dissent- 
ing  opinion  in  State  ▼.  BLaun,  61  Kan.  146,  59  Pec.  340,  47  L.  R.  A.  369,  holding 
that  Laws  1897,  c.  145,  securing  laborers,  etc.,  the  payment  of  their  wages,  is  not 
to  be  construed  as  an  exercise  by  the  Legislature  of  its  power  to  alter  corporate 
charters. 

25  KAH.  7,  BICK  ▼.  BOWKER 

Cited  in  Delaney  ▼.  City  of  Salina,  34  Kan.  532,  9  Pac.  271. 

Compotency  of  witnesses— Will  oontest— Coatmiudoations  witk  doee- 

dent^-Cited  in  Caeman  v.  Van  Harke,  33  Kan.  333,  6  Pac  620;  Bens  ▼.  Druiy, 
57  Kan.  84,  45  Pac.  71;  Wehe  v.  Mood,  68  Kan.  373,  75  Pac.  476-holding  that, 
in  an  action  by  heirs  to  contest  a  will,  the  heirs  are  not  competent  to  testify 
concerning  communications  with  decedent  testator. 

J1177  trial— Risht  in  will  ooatost^-^ited  in  Delaney  y.  City  of  Salina,  34 
Kan.  532,  9  Pac  271;  Cartwright  y.  Holcomb,  21  Okl.  548,  97  Pac  385;  In  re 
CUyson's  Bstate,  26  Wash.  253,  66  Pac.  410~holding  that  a  will  contest  is  not  a 
suit  at  common  law,  wherein  the  parties  are  entitled  as  a  matter  of  right  to  a 
jury  trial;  Gallon  v.  Haas,  67  Kan.  225,  72  Pac  .770,  holding  that,  upon  appeal 
to  the  district  court  from  a  proceeding  in  the  probate  court  admitting  a  will  to 
probate,  a  jury  trial  is  not  a  matter  of  right 

Saaio— £tfeot  of  fladlass  and  necessity  of  s^noral  Tordiot^— Cited  Id 
Delaney  ▼.  City  of  Salina,  34  Kan.  532,  9  Pac.  271,  holding  that  when  the  findings 
of  the  court  and  Jury,  together,  embraced  findings  upon  all  the  issues  in  a  will 
contest,  it  was  not  error  to  render  judgment  thereon  without  any  general  Ter- 
diet;  Medill  ▼.  Snyder,  61  Kan.  16,  58  Pac.  962,  78  Am.  St.  Rep.  307,  holding 
that  when  the  court  in  a  will  contest  itself  considers  the  evidence,  and  makes 
findings  of  fact  on  which  judgment  is  rendered,  errors  by  the  jury  become  iro- 
material. 

Probate  of  will— Effect  as  eTidencOd— Cited  in  Scott  ▼.  Thrall,  77  Kan. 
688,  95  Pac.  563,  17  L.  R.  A.  (N.  S.)  184,  127  Am.  St.  Rep.  449,  liolding  the  pro- 
bate of  a  will  to  be  prima  facie  evidence  of  the  due  attestation,  execution,  and 
validity  of  the  will. 

Presmnptions  and  burden  of  proof— Testaaieataxy  oapaeityd— Cited  in 
note  in  17  L.  R.  A.  496,  on  burden  ai  proof  of  testamentary  capacity. 

Same— Sanity.^— Cited  in  note  in  86  L.  R«  A.  739,  on  presumption  and  burden 
of  proof  of  sanity. 

25  KAK.  13,  MEIXZXL  T.  KIRKPATRIOK 

Cited  in  Melx^ll  y.  Kirkpatrick,  25  Kan.  19;  Meizell  ▼.  E3rkpatrick,  28  Kan. 
315;  Meixell  ▼.  Kirkpatrick,  29  Kan.  679;  MeixeU  y.  Kirkpatrick,  33  Kan.  282. 
6  Pac.  241. 

Vaoatiag:  Jndgn&ent—Prooeedinss^— Cited  in  List  y.  Jockheck,  45  Kan.  349, 
748,  27  Pac.  184,  holding  that,  when  the  existence  of  a  ground  to  yacate  or 
modify  a  judgment  is  decided  in  fayor  of  petitioner  under  Code  Ciy.  Proc  |  571, 
final  judgment  of  yacation  cannot  then  be  rendered,  it  being  necessary,  if  tiie 
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petition  be  filed  by  defendant  in  the  original  action,  that  it  be  adjudged  tbat  he 
has  a  valid  defense.    ' 

Same— Gonditiimal  TooatioB^— Cited  in  Ames  y.  Brinsden,  25  Kan.  740, 
holding  that  where  defendant  defaulted,  and  the  conrt  rendered  judgment  for 
plaintiff  without  any  evidence  being  introduced,  it  was  error  to  vacate  the  judg- 
ment absolutely,  but  it  should  have  only  been  set  aside  conditionally  to  give  plain- 
tiff an  opportunity  to  introduce  evidence. 

Case-made— *Tlme  for  settling  and  sisninc^-dted  in  Gerlach  v.  Skinner, 
34  Kan.  86,  8  Pac.  257,  55  Am.  Rep.  240,  holding  that  the  time  for  settling  and 
signing  a  case-made  is  not  fixed  by  statute. 

» 

25  KAH.  19,  MEJXELLb  ▼•  ^SJBKPATBICK,  Same  ease  en  subsequent 
appeal,  33  Kan.  232,  6  Pao.  241   ^ 

Cited  in  Meizell  t.  Kirkpatrick,  28  Kan.  815;  Meizell  v.  Kirkpatrick,  29  Kan. 
679. 

Vaoatins  judgment— Showing  defense— Neoesslty^-^ited  in  Schuler  v. 
Fowler,  68  Kan.  98,  64  Pac.  1085,  holding  that,  before  vacating  a  judgment  on 
defendant's  motion,  it  should  be  shown  that  he  has  a  defense  to  the  action. 

25  XAK.  21,  TENKBNT  ▼.  WETMOITTH 

Arrest— SnAoieney  of  afida^t  to  support  order.— Cited  in  Bryan  t. 
CongdoD,  54  Kan.  109,  87  Pac.  1009,  holding  that  the  affidavit  supporting  an  or- 
der of  arrest  must  be  sufficient  to  establish  the  charge  of  fraud. 

Imprisonment  for  debt.— Oited  in  note  in  84  L.  R.  A.  645,  on  constitution- 
ality of  Imprisonment  for  debt. 

25  KAH.  25,  BAKER  ▼.  HEWUUfD 

Cited  in  Newland  v.  Baker,  26  Kan.  841. 

Pnblle  lands-^Sehool  lands— Otvnership  Iby  terrttor^i^-^ited  in  Territory 
V.  Choctaw,  O.  &  W.  Ry.  Co.,  20  OkL  668,  95  Pac  420,  holding  that  Oklahoma 
Territory  received  no  title  to  sections  16  and  86  in  each  township  in  the  terri- 
tory by  the  provision  of  the  organic  «ct  (Act  May  2,  1890,  c  182,  §  18,  26  Stat. 
89)  reserving  said  sections  to  be  applied  to  the  public  schools  in  the  state  to  be 
created  out  of  the  territory,  and  could  not  recover  the  value  of  such  land  appro- 
priated for  railroad  purposes. 

Sanie— Conelnsl^eness  of  deeistons  of  land  department^-^ited  in  Rob- 
ertson T.  Low,  44  Or.  587,  77  Pac.  744,  holding  that  the  action  of  the  state  land 
board  is  not  subject  to  judicial  review;  Welsh  v.  Callvert,  84  Wash.  250,  75  Fkc 
871,  holding  that  the  decision  of  the  land  department  is  conclusive  on  the  courts, 
where  a  patent,  issued  pursuant  to  such  decision,  is  collaterally  attacked. 

Same— Pnreliase  at  tan  sale«— Cited  in  Mayse  v.  Belt,  84  Kan.  211,  114  Pac. 
282;  Richards  v.  Griffitii,  1  Kan.  App.  518,  41  Pac.  196— holding  that  wheve, 
after  forfeiture  of  school  lands  by  nonpayment  of  purchase  money,  they  are  taxed 
and  sold  for  nonpayment  of  taxes,  and  the  purchaser  pays  the  balance  of  the 
purchase  money  and  receives  a  patent,  a  subsequent  settler  could  not  question 
the  title  to  such  land. 

Same— *Forf eitnre  of  sol&ool  land.— Cited  in  Reynolds  v»  Reynolds,  80  Kan. 
91, 1  Pac.  888,  holding  that  there  was  no  forfeiture  of  public  school  land  under 
circumstances  stated. 

25  KAN.  85,  laSSOITRI  PAC.  BT.  CO.  t.  HAI.ET 

Fellow  serrants— Operation  of  statute  limiting  doetrlne  as  applied 
to  railreads.— Cited  in  Chicago,  K.  &  W.  R.  Co.  v.  Pontius,  157  U.  S.  209,  15 
Sap.  Ct  585,  39  L.  Ed.  675,  holding  that  a  bridge  carpenter  was  within  Gen.  St. 
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Kan.  186d,  c.  23,  S  08,  abolishing  th«  fellow  servant  role  as  to  railroad  empioj^s; 
larussi  ▼.  Missoun  Pac.  Ry.  Co.,  155  Fed.  654;  Missouri  Pat*.  Rj.  Go.  ▼.  Lamssi, 
lei  Fed.  66,  88  C.  0.  A.  2dO-ho]ding  that  an  employ««  faijored  in  a  collision  be- 
tween trains  while  being  carried  by  the  company  to  or  from  his  place  of  work 
under  his  contract  of  employment,  is  within  the  protection  of  the  employer's  lia- 
bility  act,  so  as  to  make  tlic  happening  of  the  accident  prima  facie  evidence  of 
the  company's  negligence;  Union  Pac.  R.  Co.  ▼.  Harris,  33  Kan.  416,  6  Pac  571. 
holding  that  a  section  hand,  injured  by  the  negligence  of  a  coemploy^  in  permit- 
ting an  iron  rail,  intended  to  be  placed  in  the  track,  to  fall  upon  him,  is  within  the 
protection  of  Laws  1874,  c.  93,  f  1,  abolishing  the  fellow  servant  rule  as  to  rail- 
road employes;  Beesoo  v.  Busenbark,  44  Kan.  669,  25  Pac  48,  10  L.  R.  A.  839, 
holding  Laws  1874,  c.  93,  makittg  railroad  companies  liable  for  injaries  by  the 
negligence  of  coemploy^s,  only  applies  to  railroad  companies  operating  within  the 
state,  and  does  not  extend  to  others  operating  or  constructing  lines,  such  as  in- 
dividuals; Chicago,  K.  &  W.  R.  Co.  v.  Pontius,  52  Kan.  264,  34  Pac  739,  holding 
that  a  railroad  bridge  carpenter,  employed  in  loading  timbers  on  a  car  for  trans- 
portation to  another  point  on  the  line,  may  recover  damages  for  injuries  while 
so  employed,  under  Gen.  St.  1889,  c  23,  S  93,  abolishing  the  fellow  servant  rule, 
as  to  railroads;  Missouri,  K.  &  T.  R.  Co.  v.  Medaris,  60  Kan.  151,  55  Pac  875, 
holding  that  a  atone  mason  employed  by  a  railroad  company  in  setting  curbing 
around  a  depot,  who  is  injured  by  the  falling  of  a  curbstone  left  standing  by  an- 
other employ^  is  not  within  the  fellow  servant  law  (€ren.  St*  1897,  c  70,  S  15), 
which  makes  railroad  companies  liable  for  the  negligence  of  other  employes. 

Cited  in  note  in  18  L.  R.  A.  (N.  S.)  483,  on  what  is  a  railroad  hazard, 
within  statutes  abolishing  or  restricting  fellow  servant  rule  as  to  railroad  em- 
ployes. 

Same— WHo  are  follow  8evTa3ita.-<;ited  in  note  ia  6T  Am.  Dec  096,  on  who 

are  fellow  servants. 

OtmrnHtutUmMLtf  df  atAtvfea^^-Cited  in  Chicago,  M.  A  St.  P.  Ry.  Co.  v. 
Wastby,  178  Fed.  619,  holding  that  the  South  Dakota  employer's  linbiHty  act 
(Laws  1907,  c  219),  making  common  carirers  liable  for  injurlea  caused  by  the 
negligence  of  other  employes  or  by  their  own  negligence,  violates  the  eciual  pro- 
tection of  the  law  clause  of  the  federal  CoBatitotion;  Missouri  Pac  R.  Co.  t. 
Mackey,  33  Kan.  298,  6  Pac  291;  Atchiaon,  T.  4k  S.  F.  R.  Co.  ▼.  Koehler,  37 
Kan.  463,  15  Pac.  567— holding  that  Laws  1874,  c.  93,  abolishing  tfie  fellow  servant 
rule  as  to  railroad  employes,  is  not  void  a«  daaa  legialation;  State  v.  Haoa,  7 
Kan.  App.  509,  54  Pac  130i  holding  that  ftn  act  "to  secure  labovera  and  others  the 
payment  of  their  wages,"  «id  prescribing  a  penalty  for  its  violation,  is  not  un- 
constitutional. 

Cited  in  note  in  12  L.  R.  A.  (N.  S.)  1041,  on  validity  of  statute  ahiogating  fel- 
low servant  rule 

Oonatrmotlaji  of  aiatnto  aioptod  t»oa&  otket  strntm^^-ated  in  Chicago, 
R.  I.  ^b  P.  Ry.  Co.  V.  Stahley,  62  Fed.  368,  11  O.  a  A.  88^  holding  that  a  state 
which  adopts  a  statute  from  another  state  is  presumed  to  take  with  it  t^e  settled 
oonirtruction  of  anch  statute  by  the  courts  of  the  other  state 

NeKliKenoe  of  railroad  oompaiiies«~Cited  in  Atchison,  fF.  &  S.  F.  R.  Co.  v. 
Wagner,  33  Kan.  660,  7  Pac  204,  holding  that,  ia  abeence  of  a  contrary  dkywiag, 
it  will  be  presumed  that  a  railroad  company  it  not  negligent  in  fUmiahing  ansale 
appliances  to  railroad  employes ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Deaoifly  38  Kan. 
424,  17  Pac.  153,  holding  that  Comp.  Laws  1885,  c  118,  S  2,  does  not  authorise 
a  recovery  against  a  railroad  company  for  a  fii^  caused  by  burning  weede,  etc, 
on  the  right  of  ^ay.  Where  there  waa  no  negligence  by  the  company  eanaiqg  the 
fit^;  TeUe  v.  Leavenworth  Rapid  Transit  R.  Co.,  60  Kan.  455v  31  Pac  1076^ 
an  the  question  of  negligence  by  an  engineer  in  a  collision  with  a  coal  car  ia  aot 
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Beeing  the  ear  in  timtf  to  STold  tli«  e«llMoai;  AtckiMui,  T.  A  8.  F.  H.  G^  ▼.  King- 
Bcott,  66  Kaa.  1^,  69  Pac.  194^  bolding  tliAt  a  course  of  aaHon  by  a  nilroad 
company  may  be  negligent,  though  sanctioned  by  tbe  eustom  of  the  road  and 
rolea  of  the  OMiipany  and  not  i6«bHMeii  by  statute. 

Distingnished  in  Kansas  City,  Ft.  S.  &  M.  R.  Co.  y.  Murray,  65  Kan.  386,  40 
Pac.  ^6,  holding  that  it  cannot  be  said  that  an  engineer  is  negligent  in  suddenly 
stopping  a  traiin,  injuring  a  bralcenMm. 

8«mo— Limltatiosui  of  lla1iillt7.*^Cf«e4  in  Klff  ▼.  Atchison,  T.  ft  S.  F.  R. 
C6.,  32  Kan.  268,  4  Pact  401,  holding  th*t,  whtoe  a  carrier's  UabiUty  is  Umited 
by  contract,  it  ia  oaly  Uable  for  losa  caused,  by  ita  own  negHgeaos,  the  buBden  of 
ptoving  which  is  qa  the  party  aaaertitac  it. 

€}omtrilmtmry  noBUsenoo.— Oted  in  Misaonri  Pac.  Rv  Co.  v.  Holley,  80  Kan. 
466,  474, 1  Pac.  180,  564,  holding  tliat  pxx>of  that  a  biakeman  acted  in  the  ordinary 
way  in  doing  certain  work  did  not  necessarily  negatiye  contributory  negligence; 
Jackson  y.  Kansas  City,  L.  ft  S.  K.  R.  Cb.,  81  Kan.  761,  3  Pac.  601,  holding  that 
contributory  negligence  of  an  injured  railroad  employ^  ban  reeovery  for  personal 
injuries ;  ITnion  Pac.  R.  Oo.  v.  Adams,  88  Kan.  427,  6  Pac.  529*  holding  a  rail- 
road employ^  cannot  Tocover  for  injuries  caused  by  the  negligence  of  tlie  company, 
if  his  own  negligence  proximately  contributed  to  the  injuries. 


M  RABT.  64,  HUVFMAK  t.  W0AK»  OV  CMUfBa  OV  aRBBMWOdp 
GOVHTT 

Gouaty  atte»noy«->Aclvisliiir  oosmtj  oft6svs.-^ited  in  State  ▼•  Pierce,  52 
Kan.  621,  85  Pac.  19,  holding  that,  imder  the  statute  making  it  the  county  at- 
torney's duty  to  advise  without  charge  county  officers;  it  is  not  an  excuse  for  the 
illegal  issuance  of  county  warrants  by  county  conuniasioners  that  they  took  the 
advice  of  other  lawyers. 

Same— Extra  oomponsation.— Cited  im  NldMls  t.  Board  of  County  Com'rs 
of  Shawnee  County^  76  Kan.  260,  91  Pac  79,  holding  that  a  county  attorney,  di- 
rected by  the  board  of  county  commiaRioaers  to  defend  bis  oounty  in  litigation  in 
the  federal  court,  may  recover  for  such  services,  though  the  court  was  held  in  the 
same  county. 

25  KAK.  67,  SWORD  T.  ALLBV 

Injnactioit— Trespass.— Cited  in  Long  v.  Kascbeer,  28  Kan.  226,  holding  that 
one  may  obtain  equitable  relief  against  the  erection  of  a  building  on  land  owned 
and  occupied  by  him. 

Cited  in  notes  in  53  Am.  Rep.  350 ;  99  Am.  St  Rep.  741--on  injunction  against 
trespass. 

25  KAK.  69,  FUIXEHWIDER  t.  SWING 

Cited  in  FuUenwider  v.  Ewing,  80  Kan.  15,  1  Pac.  80a 

Exceptioiis  to  instniotions— General  or  spocUlo.— Cited  in  Black  ▼.  City 
of  Lewiston,  2  Idaho,  276,  13  Pac.  80;  Hentig  t.  Kansas  Loan  ft  Trust  Co.,  28 
Kan.  617;  Bard  v.  Elston,  31  Kan.  274,  1  Pac.  565;  Myer  v.  Moon,  46  Kan. 
580,  26  Pac.  40 ;  Glaser  v.  Glaser.  13  Okl.  389,  74  Pac.  944 ;  McCabe  ft  Steen 
Const  Co.  V.  Wilson,  209  tJ.  S.  275,  28  Sup,  Ct.  558,  52  L.  Ed.  788— holding, 
where  the  charge  contains  several  propositions  and  is  correct  in  its  general  scope, 
a  general  exception  is  unavailing ;  Fleming  r.  L.  D.  Latham  ft  Co.,  48  Kan.  773, 
30  Pac.  166,  holding  that,  to  review  instructions  given  or  requested,  the  excep- 
tion must  indicate  the  instruction  excf'pted  to;  Beach  v.  Moser,  4  Kan.  App.  66, 
46  Pac.  202,  holding  that  a  general  exception  to  the  whole  charge  is  insu^cient, 
unless  the  whole  charge  is  erroneous;  Markley  v.  Kirby,  6  Kan.  App.  494,  50 
Pac.  958,  holding  that  a  tiairiy  exception  to  saeb  and  svery  instractlon  separate 
is  sufficient  to  authorize  their  review ;  Rhea  t.  United  StateSi  6  OU.  240,  50  Pac. 
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902,  holding  that  an  exception  taken  to  separate  instmctionB,  "To  the  giving  of 
each  and  every  and  all  of  said  instructions"  defendant  "excepted  separately  at  the 
time  and  btill  excepts,"  is  suiiicient 

Cited  in  note  in  99  Am.  Dec  135,  on  instractions  to  jury  and  requisites  to  ob- 
taiaing  review* 

25  KAN.  71,  UNDEHHUX  ▼.  SPENCBR 

Cited  in  Loof borow  v.  Shaffer,  28  Kan.  71. 

Injiuictiosi  bond^-Eactent  of  liability.— Cited  In  Loofborow  v.  Shaffer,  29 
Kan.  415;  Mulvane  v.  Tullock,  58  Kan.  622,  50  Pac  897— holding  that  counsel 
fees  are  recoverable  as  damages  on  an  injunction  bond;  Ni mocks  v.  Welles,  42 
Kan.  89,  21  Pac.  787,  holding  that,  in  an  action  on  an  injunction  bond,  attor- 
ney's fees  are  recoverable  for  services  performed  in  allowing  the  dissolution  of 
an  injunction;  Frantz  v.  Saylor,  12  Okl.  39,  09  Pac.  794;  Tullock  ▼.  Mulvane, 
184  U.  S.  497,  22  Sup.  Ct  372,  46  L.  £d.  657— holding  that  attorney's  fees  &re 
not  aUowal)le  in  such  case. 

Cited  in  note  in  16;  L.  R.  A.  (N.  S.)  56,  76,  on  recovery  on  injunction  bond  of 
attorney's  fees  necessarily  expended  in  dissolving  injunction. 

25  KAN.  74,  AIXEN  T.  KBUEGER 

Gase-aaade—Aiitkenticatioii.— Cited  in  Mudge  y.  Kansas  Nat  Bank,  60 
Kao.  353,  43  Pac.  255;  Atdiison,  T.  &  S.  F.  R.  Co.  v.  Hentbien,  7  Kan.  App. 
637,  53  Pac.  149— holding  that  the  judge's  certificate  to  a  case-made  should  show 
affirmatively  that  he  has  settled  the  case. 

Same— Duty  of  Jiidg«v— Cited  in  Mutual  Benefit  Life  Ins.  Co.  v.  Saek- 
ett,  5  Kan.  App.  660,  48  Pac.  994,  on  the  duty  of  the  judge  to  settle  a  case-made. 

25  KAN.  76,  HURT  T.  HAMH^TON 

TazAtioii— Ezoessi^e  levy.— Cited  in  Atchison,  T.  ft  S.  F.  Ry.  Co.  v.  Wig- 
gins, 5  Okl.  477,  49  Pac.  1019,  holding  that  a  tax  levy,  clearly  in  excess  of  the 
amount  which  the  board  of  county  commissioners  are  anthoHzed  to  levy  for  a 
particular  purpose,  is  illegal. 

Municipal  bonds— l^opular  Tote.— Cited  in  Turner  v.  Board  of  Comers  of 
Woodson  County,  27  Kan.  314,  holding  that,  though  the  proposition  for  township 
bonds  voted  on  provided  for  bonds  in  the  amount  of  $500  each,  the  fact  that  the 
amount  which  could  be  legally  issued  could  not  exactly  be  divided  into  sums  of 
$500  each  did  not  render  the  vote  a  nullity  or  prevent  the  issuance  of  the  bonds ; 
Vandriss  v.  Hill,  58  Kan.  611,  50  Pac.  872,  holding  that  township  bonds,  issued 
without  a  vote  of  the  people,  did  not  become  a  lien  on  township  real  estate  under 
liaws  1873,  c.  142. 

25  KAN.  83,  WHiSON  ▼.  MEANS 

Jndgment— Interest.— Cited  in  Citizens'  Bank  of  Gamett  v.  Bowen,  25  Kan. 
117 ;  Mills  V.  Mills,  39  Kan.  455, 18  Pac.  521 ;  Southern  K.  Ry.  Co.  v.  Showalter, 
57  Kan.  681,  47  Pac.  831— holding  that  the  judgment  cannot  include  interest  on 
the  amount  found  by  the  verdict,  if  the  verdict  does  not  include  such  interest  or 
afford  data  f^r  its  computation;  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Berry,  55 
Kan.  186,  40  Pac.  2S8,  holding  that,  where  delay  in  rendering  judgment  on  a 
verdict  is  caused  by  the  party  against  whom  judgment  is  rendered,  interest  should 
be  allowed  on  the  judgment;  St  Louis,  E.  R.  &  W.  R.  Co.  v.  Oliver,  17  Okl 
589,  87  I'ac.  423,  10  Ann.  Cas.  748,  holding  that  the  court  may  compute  and  al- 
low interest  on  a  judgment  under  the  circumstances  stated. 

Interest  on  nnliqnidated  danuieos.-4I!ited  in  note  ia  28  Ii.  R.  A.  (N.  SJ 

28,  on  interest  on  unliquidated  damages. 
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Aaieitdaiteiit  of  TeWttot.— Cited  in  note  in  25  Lb  B.  A.  (N.  8.)  814,  on  power 
of  conrt  to  amend  verdict  by  adding  interest 

» 

25  XAH.  85>  BMFOHIA  HAT.  BANK  ▼.  BOABD  OF  OOM'RS  OF  I.T- 
ON  OOVNTY 

Boview— Ordor  dlsposiac  of  demurrer.— Cited  in  Lndes  ▼.  Hood,  Bonbrigfat 
&  Co.,  29  Kan.  49,  holding  that  the  Supreme  Conrt  probably  may,  while  reviewing 
an  order  sustaining  or  overruling  a  demurrer,  also  consider  any  other  order  in- 
volving the  ruling  on  the  demurrer. 

25  KAN.  02,  ImAMUB  ▼.  SOHZXXtNO 

Petition  in  erroi^-Time  of  fllin^*— Cited  In  Mechanics'  Savings  Bank  v. 
Harding,  05  Kan.  655,  70  Pac.  655,  holding  that  where  the  petition  in  enbr  was 
not  filed  until  more  than  a  year  after  entry  of  judgment,  but  within  a  year  after 
overruling  a  motion  for  new  trial,  only  the  errors  alleged  in  the  motion  can  be 
reviewed. 

JndioiAl  sale— Sheriff's  return— Amendment.— Cited  in  Evans  v.  Bush* 
nelly  58  Kan.  160,  52  Pac.  419  (in  main  and  dissenting  opinions),  on  the  question 
whether  a  sheriffs  return  of  a  judicial  sale  can  be  supplemented  by  other  evidence. 

Judgment— OLien  mi  afleoted  I17  eneontion.^-Citcd  in  Hunt  v.  Bowman,  62 
Kan.  448,  63  Pac.  747,  holding  title  through  sheriffs  deed  paramount  to  a  judg- 
ment lien,  where  execution  is  not  levied  within  a  year;  Thompson  v.  Hubbard,  8 
Kan.  App.  714,  44  Pac.  1095,  holding  that,  under  Code  Civ.  Proc.  f  468,  if  no  ex- 
ecution is  taken  out  and  levied  before  the  expiration  of  one  year  after  rendition  of 
judgment,  the  judgment  lien  becomes  inferior  to  the  liens  of  other  judgment  cred- 
itors; Jackson  v.  King,  9  Kan.  App.  160,  58  Pac.  1013,  holding  that  Gen.  St. 
1897,  c.  95,  S  476,  does  not  apply  to  mortgage  liens  after  foreclosure,  so  as  to  give 
other  judgment  creditors  prior  liens  on  the  property  if  order  of  sale  be  not  issued 
under  said  foreclosure  proceedings  within  one  year  after  rendition  of  judgment 
therein. 

25  KAN.  96,  HOWEXX  t.  PVGH 

Instmetioafta-JHity  of  Jnrj  to  foUeiw.— Cited  in  Ryan  v.  Tudor,  81  Kan. 
366,  2  Pac.  797,  holding  that  it  was  the  jury's  duty  to  be  guided  by  the  instruc* 
tions»  whether  correct  or  not,  and  the  verdict  should  be  set  aside  if  it  failed  to  do 
so;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Schroll,  76  Kan.  572,  92  Pac.  596;  G.  C. 
Bowman  &  Co.  v.  Wbeaton  &  Luhrs,  2  Kan.  App.  581,  44  Pac.  750— holding  that 
a  verdict  returned  in  disregard  of  an  instruction  should  be  set  aside. 

Review  of  order  grmntimg  new  trial.^-Cited  in  Brown  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  29  Kan.  186,  on  the  question  of  reviewing  order  granting  new  trial ; 
Bets  V.  WilHams  ft  White  Land  &  Loan  Co.,  46  Kan.  45,  26  Pac.  456;  Pacific 
Express  Co.  v.  Foley,  46  Kan.  457,  26  Pac  665,  12  L^  R.  A  799,  26  Am.  St 
Rep.  107,  holding  that  the  granting  of  a  new  trial  is  largely  within  the  discretion 
of  the  trial  court,  and  if  the  record  does  not  show  the  grounds  of  a  new  trial,  but 
does  show  errors  for  which  it  might  have  been  granted,  the  order  granting  it  will 
not  be  disturbed. 

25  KAK.  100,  KEITH  t.  8TETTEB 

ated  in  Simon  v.  Stetter,  25  Kan.  155 ;   Walladi  v.  Wylie,  28  Kan.  188. 

Att«elinient— TmTerse  of  (ronnds^^Cited  in  Watson  v.  Loewenberg,  84 
Or.  828,  56  Pac.  289,  holding  that  a  traverse  of  the  acts  alleged  in  an  afildavit 
for  attachment  must  deny  every  statutory  ground  alleged  in  as  direct  and  ex- 
pUdt  terms  as  if  it  wen  an  answer  to  a  oomplaint^  and  mxmt  be  tested  by  tiie 
same  rules  of  pleading. 
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B#vl»w  •£  wrlsfctei^  ^atliwi^F  i»  appUUita  eMvt^-^iittd  Ui  Cbappell 
y.  H.  6.  ComioB  &  Co.,  44  Kan.  743,  25  Poc.  216,  holdiAff  thatv  wbere  a  piotioii 
to  dischari^e  an  attachment  was  supported  .and  opposed  aokely  by  affidayits,  the 
Svpreme  Court  BMxst  pass  «po«  Hi^  .^Destisn  pi  fact  ae  if  it  had  oiigtai  jndi- 
diction;  First  Nat.  Bank  v.  Mcintosh  &  Peters  Live-Stock  ^  Oonmispion  Co., 
72  Kan.  603,  84  Pac.  53$,  holding  that  in  many  cases  written  evidence  and  depo- 
sitions, etc.,  may  be  considered  and  reviewed  in  the  Supreme  Court  as  if  the 
proceedings  originated  there. 

Besidenoe— Presumption  of  oontiniuu&o«if**-Cited  in  Garlingfaooae  v.  Mol- 
vane,  40  Kan.  428,  19  Pac.  798 ;  Palmer  OU  &  Gas  Co.  ▼.  Parish,  61  Kan.  311, 
59  Pac.  640;  Hatch  v.  Smith,  6  KaA*  App^  6^,  49  Pfte.  698— holding  that  a 
residence  shown  to  have  b^n  established  is  presumed  to  continue  until  clearly 
shown -to  have  been  abandoned;  Lenora  State  Bank  v.  Peak,  3  Kan.  App.  098, 
44  Pac.  900,  on  question  of  residence  as  affecting  right  to  homestead;  Keagy 
V.  Wellington  Nat.  Bank,  12  Okl.  33,  69  Pac.  811,  holding  that  it  is  presumed 
that  one  who  left  Kansas  and  came  to  Oklahoma  to  live,  and  did  live  there 
continuously,  was  absent  from  Kansas  while  he  was  supposed  to  be  living  in 
Oklahoma. 

Same— ETidenoe  of  a1ia]idonment.F-.€ited  in  Schultz  ▼.  Bartows,  8  Okl. 
297,  56  Pac.  1053,  holding  that  the  evidence  showed  an  abandonment  of  a  resi- 
dence asserted  in  order  to  claim  a  liomestead. 

Attacliment— IrreKuIaritie8.~Cited  in  note  in  79  Am.  Dec.  171,  on  ir- 
regularities and  defects  avoiding  attachment. 

25  KAK.   107,  FTLLMORE  T.  CAMFBEIii;. 
Appeal— Reoord—ReTlew    of    vrldeiioe.-^ited    in    Wilson    r.    PriceBaid 

Auditing  Commission  for  the  State,  81  Kan.  257,  1  Pac.  587,  holding  that,  where 
there  is  no  bill  of  exceptions  and  no  affirmative  showing  that  all  the  evidence 
heard  below  was  brought  up,  the  evidence  canncft  be  reviewed. 

25  KAK.  108,  8T.  rOUIft  ft  S.  F.  BT.  CO.  ▼.  EI.I.I8 

Pleadings— Amendment— Notiee.^Cited  in  Kansas  City,  L.  &  S.  W.  R. 
Co.  V.  Richolson,  31  Kan.  28,  1  Pac.  138,  holding  that  where  plaintiff  filed  an 
amended  bill  of  particulars  witbtrat  notice  to  defendhnt,  "Who  did  not  appear, 
it  was  error  to  render  judgment  on  the  amended  bin  for  an  increased  amount. 

Pxirate  action  for  rlolation  of  statute.— Cited  In  note  in  9  Li  R.  A« 
(N.  S.)  355,  on  private  action  for  violation  of  statute  not  expressly  conferring  it. 

25  KAN.  109,  FISHEtt  T.  BftoPRBRSOlT  TOWN  CO. 

25  XAN.  112,  MeDONAIiB  ▼«  SKBPARD 

Fininree^BnUdlniT'^^Cited  in  Docking  T.  Frasell,  88  Kan.  420,  17  Pac. 
160,  holding  that  a  building  occupied  as  a  hotel,  and  moved  by  «  tenant  upon  a 
vacant  lot  held  for  a  term  of  years  under  a  lease  providing  that  at  its  ex^ra- 
tion  the  lot  shall  be  surrendered  in  the  same  condition,  continues  to  be  per- 
sonalty. 

25  KAN.  117,  CITIZENS'  BANK  OF  6ARNETT  T.  BOWEN 

Homestead— Consideration  to  wife.— <:?ited  in  Kershaw  v.  Willey,  22  Ok!. 
677,  98  Pftc.  908,  holdlmg  thtt,  if  the  wife  of  an  insolvettt  husband  nafoaes  to 
sign  a  deed  for  the  sale  of  the  homestead  until  her  husband  agrees  that  the 
proceeds  be  transferred  to  her,  the  execution  of  the  deed  is  snflScient  considera- 
tion to  support  the  transaction. 

Jndesaen^-^tt&temit.'-^ited  in  HiUs  v.  Milfe,  89  Kan.  456,  18  Peg:  621 ; 
Southern  K.  B.  Co.  ▼.  Showalt^r,  57  Kan.  681,  47  Paa  881-%oUinc  timt  tte 
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court  pn>perly  indndcd  interest  la  the  jadgmfemt,  Wlieze  It  could   do  to  with 
eettsAtkty  from  the  data  of  the  verdict 

AmendmeBt  of  Terdiot  hf  aUliis  iiitereat.^^ited  in  note  in  25  Ij.  R.  A. 
(N.  S.)  811,  312,  on  power  of  conrt  to  amend  verdict  by  adding  interest 

25  XAH.  120,  CIiARK  T.  BAIJ>WIir 

Malioiona  proseovtiom-^AdTice  of  eomiseL— Cited  in  Atchison,  T.  &  S. 
F.  R.  Co.  T.  Brown,  57  Kan.  785,  48  Pac.  31,  holding  that,  to  make  advice  of 
counsel  a  defense  to  a  aialidods  profecation,  all  of  the  facts  which  ooald  have 
been  learned  by  a  diligent  effort  to  acquire  pertinent  information  must  be  laid 
before  the  attorney. 

Cited  in  note  in  18  I«.  R.  A.  (N.  S.)  56,  oa  advice  of  conasel  as  defense  to 
action  for  maliciods  prosecution. 

tlaiw<i  ■Bleionts  of  dA3aace.^-Clted  in  note  in  33  L.  R.  A.  (N.  S.)  298,  on 
condition  of  prison  and  treatment  while  In  custody  as  elements  of  damages  in 
action  for  maliciottB  prosecution  or  false  imprisonment. 

25  KAN.  128,  HAI.8BT  ▼.  WAAUSH 

Bill  of  ladli&B— Blslits  of  pledsee^^Cited  in  Means  v.  Banlc  of  Randall, 
146  U.  S.  620,  13  Sup.  Ot  186,  86  L.  Bd.  1107,  holding  that  the  rights  of  a 
pledgee  of  a  bill  of  lading  were  the  same  as  thoee  of  an  actual  purchaser,  so 
far  as  necessary  to  protect  the  holder;  Hall  v.  Keller,  64  Kan.  211,  67  Pac. 
518,  62  L.  R.  A.  758,  91  Am.  St  Rep.  209,  holding  Hiat,  where  a  draft  by  the 
consignor  on  the  consignee  was  attached  to  the  bill  of  lading  and  was  indorsed 
and  delivered  with  the  bill  of  lading  to  the  bank)  which  paid  the  draft,  neither 
the  bank  nor  the  payee  was  liable  to  the  ooosignee  of  the  grain  for  failure  of 
title  ilk  the  drawer  to  the  property. 

Cited  in  note  in  38  Axn.  Dec.  421,  on  bUls  of  lading;  in  55  Am.  Dec  299 
(par.  $,  on  acquirement  of  title  by  consignee;  in  105  Am.  St  Rep.  343,  366, 
368,  on  rights  and  liabilities  of  assignees  of  biUs  of  lading. 

26  XAN.  139,  MOON  ▼.  HIXFEl^ 

Cited  in  Wallach  v.  Wylie,  28  Kan.  13a 

ContUi«a&oow*«-Oited  in  note  in  74  Am.  Dec.  141,  on  continuance  of  civil 
causes. 

Hanmloaa  eivor-<Admlafllcm  of  oviioMo^-^ited  in  De  Ford  v.  Orvis,  42 
Kan.  302,  21  Pac.  1105;  St  liouis  A  S.  F.  Ry.  Co.  v.  Knowles,  6  Kan.  Am?. 
790,  61  Pac.  230— holding  tiuit  a  judgment  will  not  be  reversed  because  ot:  the 
admission  of  incompetent  evidence  not  prejudicial  to  the  complaining  party. 

Now  tHal-»Now]jr  disooTosofl  ovi^onoo  Pillgomoot— -Cited  in  Carson, 
Pirie,  Soott  A  Ca  v.  O.  M.  Henderson  A  Co.,  34  Kan.  404,  8  Pac.  727,  holding 
that,  to  giant  a  new  trial  foir  newly  discovered  evidence,  it  must  affirmatively 
appear  that  the  evidenee  was  not  produced  at  trial  through  no  want  of  diligence. 

25  KAN.  147,  LAlTGHIiIN  ▼.  BBAI<ET 

Mortsaceo— ntlo  of  mortsocor^— C^ted  in  Toledo,  D.  A  B.  R.  Ca  V.  Ham- 
ilton, 134  U.  S.  296,  10  Sup.  Ct  546,  33  Lb  Bd.  905,  holding  that  a  mor^ge 
containing  words  of  general  description  conveyed  the  full  equitable  as  well  as 
legal  title;  Houghton  v.  Alien,  75  Cal.  102,  16  Pac.  532  (dissenting  opinion), 
holding  that  a  certain  person  held  a  mortgageable  iat^est  in  property. 

25  KAN.  151,  KENNBBT  ▼.  KENNEDY 

Iilmitatlon  of  aetions— Belief  based  om  fT»itd.^<-^ited  in  Doyle  v.  Doyle, 
83  Kan.  721,  7  Pac.  615,  holding  that  an  action  to  cancel  a  tax  deed  claimed  to 
have  been  obtained  by  fraud  was  within  Code  Civ.   Proc.  |  18,  snbd.  8,  and 
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the  action  mast  be  brought  within,  two  yean ;    City  of  Clay  Center  ▼•  MjeK 
52  Kan.  363,  35  Pac.  25,  holding  that  an  action  to  impose  a  trust  upon  the 
entire  assets  o£  one  who  has  wrongfully  or  fraudulently  converted  public  funds 
is  barred  after  two  years,  winder  Code  Civ.  Proc  S  ^S,  subd.  3. 
Cited  in  note  in  99  Am.  Dec.  397,  on  statute  of  limitations  in  cases  of  trusts. 

25  KAN.  155,  SIMOH  t.  STETTER 

Cited  in  Wallach  ▼.  WyUe,  28  Kan.  188. 

AttaeluiieBt-Aftdairtt^-^ted  in  Central  Loan  &  Trust  Co.  t.  Campbell 
Commission  Co.,  178  U.  S.  84,  10  6ap.  Ct  84^6^  43  I4.  Bd.  623,  bidding  that 
the  Oklahoma  statute  requiring  an  attachment  affidavit  does  not  involve  the 
discharge  of  a  Judicial  function,  but  is  a  ministerial  duty* 

Same— GoUaterAl  attook^— Cited  in  James  v.  Logan,  82  Kan.  285,  108  Pac 
81,  186  Am.  St.  Rep.  105,  holding  that,  where  a  purported  atta^moit  aflidavit 
had  been  approved  by  the  court  as  such  and  treated  as  if  duly  authenticated. 
the  omission  of  a  jurat  is  a  mere  irregularity,  which  does  not  render  the  pro- 
ceedings subject  to  collateral  attack. 

Cited  in  note  in  79  Am.  Dec.  168,  173,  on  Irregularities  and  defects  avoiding 
attachment. 

Courts  goal^Egeot  of  a%senoe.*-Oited  in  Gordon  v.  Bodwell,  59  Kan. 
51,  61  Pac.  906,  68  Am.  St.  Rep.  341,  holding  that  Const,  art  8,  S  1»  requirias 
all  courts  to  have  a  seal,  to  be  used  in  the  authentication  of  all  process,  is 
mandatory,  so  that  an  order  of  sale,  issued  without  the  seal  of  the  court,  is  void. 

25  KAK.  150,  SEOKZAB  t.  DELF8 

Cited  in  specially  conearring  opinion  in  John  V.  Farwell  Co.  t.  Lykins,  59 
Kan.  96,  62  Pac.  99. 

Appeal— Dismissal^^fiieonsistMtt  attitiido.F-Cited  in  Seavems  v.  State, 
76  Kan.  920,  93  Pac.  163,  holding  that,  where  the  occupant  of  a  tract  of  state 
school  land  had  instituted  proceedings  to  purchase  it  as  a  settler  and  the  probate 
court  denied  his  petition  his  subsequent  purchase  of  the  land  from  the  state 
at  public  sale  was  inconsistent  with  a  claim  of  error  in  denying  his  petition, 
BO  that  his  appeal  will  be  dismissed. 

Mortsaces— Reoel^ership  for  income^-Cfted  in  Atlantic  Trust  Co.  t. 
Dana,  128  Fed.  209,  62  C.  C  A.  657,  holding  that  a  receiver  was  properly  ap- 
pointed to  take  possession  of  the  income  of  mortgaged  property  claimed  by  the 
mortgagee  in  a  suit  in  which  the  receiver  was  appointed. 

Sa]ne--ItishtB  of  parties— Eifeet  of  possessioH^— Cited  in  CrOodrich  v. 
Board  of  Com'rs  of  Atchison  County,  47  Kan.  355,  27  Pac  1006,  18  Ll  R.  A. 
113,  holding  that  for  all  purposes  sach  as  establisldng  highways  the  mortgagor 
in  possession  is  regarded  as  the  owner  of  the  land ;  Bever^  v.  Bamitz»  65  Kan. 
466,  42  Pac.  725,  81  L.  R.  A.  74,  49  Am.  St.  Bep.  257,  holding  that,  in  what- 
ever form  the  mortgage  may  be,  it  gives  the  mortgagee  no  move  than  a  lien  on 
the  property  to  secure  the  debt. 

85  KAH.  166,  HER8HFXEU>  t.  OLAFUN,  87  AM.  BEP.  237 

Partaersliip— Iiory  on  ftm  and  ladlTidiial  property^— Cited  in  Felt  t. 
Cleghorn,  2  Colo.  App.  4,  29  Pac  813,  holding  that  an  ofDoer,  levying  execution 
against  firm  property  to  satisfy  a  judgment  against  a  partner,  should  take  the  firm 
goods  in  custody,  sell  the  copartner's  undivided  intereat,  and  put  the  transferee  into 
joint  possession ;  L.  Fullam  &  Co.  v.  Abrahams  A  Epstine,  29  Kan.  725,  holding 
that  a  partnership  creditor  may  levy  an  attachment,  not  only  upon  the  partnership 
property,  but  upon  the  partner's  individual  property  after  exhausting  the  partner- 
ship property ;  Williams  v.  Muthersbaugh,  29  Kan.  730,  holding  that,  while  at- 
tachment only  lies  against  a  partnership  where  all  the  members  have  rendered 
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themwlyet  liable  to  the  attachment,  Ann  property  may  be  seised  in  attachment, 
whether  the  attachment  order  rans  against  all  of  the  partners,  or  only  a  part  of 
them,  or  against  an  individnal  member  of  a  firm. 

Cited  in  note  in  57  Am.  St  Rep.  439,  440,  442,  on  levy  on  partnership  assets 
under  writ  against  one  partner;  in  46  It.  R.  A.  481,  485,  488,  on  leTy  on  part- 
nership property  for  debt  of  partner. 

25  XAH.  172,  HUBBARD  ▼.  MI880IIBI  VAIi.  UF£  TNU.  CO. 

litmitAtions— "Part  pAyment  or  iMkiftowledsmeAt*— Cited  in  Clark  t. 
Grant,  26  OW.  398,  109  Pac.  234,  28  L.  R.  A.  (N.  S.)  519,  Ann.  Cas.  1912B, 
505,  holding  that,  where  limitations  have  run  on  a  note  and  mortgage,  payment  of 
interest  on  the  note  revives  the  mortgage  as  a  valid  Hen. 

Cited  in  note  in  28  L.  R.  A.  (N.  S.)  171,  on  effect  of  payment  or  acknowledg- 
ment by  mortgagor  to  toll  limitations  as  against  person  holding  through  him. 

Same  Security  for  deM.^Cited  in  note  in  21  I*  R.  A.  567,  on  effect  of 
statntoiy  bar  of  principal  debt  on  right  to  foreclose  mortgage  or  deed  of  tmst. 

25   KAK.    177,   TBHABIiB    ▼.    EBBNEZER   BAPTIST    CHURCH    OF 
CITT  OF  ATCHI80H 

Relisioiis  oorjporAtiotts— IMTision^-^ited  In  Philomath  College  T.  Wyatt, 
27  Or.  390,  31  Pac  206,  87  Pac.  1022,  26  U  R.  A.  68,  on  tbe  Question  of  seces- 
sion from  a  religious  society. 

CharitAbfo  assooiations— Validity  of  procoedinss^— Cited  in  note  in  69 
Am.  Dec.  672,  on  validity  of  constitution,  by-laws,  and  proceedings  of  voluntaiy 
charitable  associations. 

25  KAK.  182,  STATE  T.  MAUN 

Homieido—BCalice— Proof.— <:;ited  in  State  t.  Earnest,  56  Kan.  81,  42  Pac. 
369,  holding  that  malice  may  be  inferred  from  a  killing  with  a  deadly  weapon  and 
that  fact  may  be  considered  with  all  the  other  dxcumstances  in  determining  wheth- 
er the  killing  was  malicious. 

Insanity  of  aoense^U-Roasoaalile  donlit^xCited  in  State  ▼.  Lewis,  20  Ner. 
333,  22  Paa  241,  holding  that,  if  there  is  any  evidence  of  accu8ed*s-  insanity,  the 
state  must  proye  sanity  beyond  a  reasonable  doubt. 

Sajno— Trial  of  qnestlon  of  insanity.— Cited  in  State  ▼.  Gould,  40  Kan. 
258,  19  Pac.  739,  holding  that  the  question  of  insanity  of  accused  may  be  tried 
along  with  all  other  questions  in  the  case. 

Same— <ETidenoo«— Cited  in  note  in  97  Am.  Dec.  178,  on  evidence  of  hereditary 
insanity ;  in  36  L.  R.  A.  728,  on  presumption  and  burden  of  proof  as  to  sanity ; 
in  39  L.  R.  A.  262,  on  morphinism  and  other  addictions  as  affecting  responsibility 
and  capacity ;  in  39  L.  R.  A.  743,  746,  on  measure  of  proof  of  insanity  in  crim- 
inal cases. 

Intoxioatio»-^nry  qnestion.— Cited  in  State  y.  Zom,  22  Or.  591,  30  Pac. 
317,  holding  that  the  fact  of  accused's  intoxication  should  be  submitted  to  the 
Jury  along  with  the  other  facts  on  the  question  of  intent. 

25  KAK.  188,  ATCHISON,  T.  ft  S.  F.  B.  CO  t.  PI.tnrKETT 

HesUcenee  and  oontrilmtory  neclicenoo.— lilted  in  Sanborn  y.  Atchison, 
T.  &  S.  F.  R.  Co.,  35  Kan.  292,  10  Pac.  860,  holding  that  a  railroad  employ^ 
is  not  entitled  to  compensation  for  accidental  injuries ;  Brown  t.  Kansas  City,  Ft. 
S.  &  O.  R.  Co.,  38  Kan.  634,  16  Pac.  942,  holding,  if  one  does  not  actually  know 
that  ticlcets  are  required  before  entering  a  train  as  a  passenger,  he  is  not  a  tres- 
passer on  entering  a  train  without  a  tidcet;  Clark  y.  Missouri  Pac.  R.  Co.,  48 
Kan.  654,  29  Pac.  1138,  holding  that  a  brakeman*s  death,  caused  by  his  slipping 
in  the  dirt  roadbed  while  coupling  cars,  was  not  the  result  of  negligence  on  the 
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part  of  the  railroad  company;  Atcbison,  T.  &  S.  F.  B.  Co.  ▼.  Walls,  56  Kaa. 
222,  42  Pac  690,  holding  that  it  wa«  a  jury  question  whether  a  brafceman  was 
guilty  of  contributory  negligence  in  coupling  a  car  loaded  with  projecting  poles; 
Scott  ▼.  Oregon  By.  &  Navigation  Co.,  14  Or.  211,  13  Pac.  98,  holdii«  that  a 
railroad  company  was  not  negligent  as  a  matter  of  law  in  permitting  a  car  which 
employes  were  required  to  couple,  to  be  loaded  in  a  dangeroos  manner;  Tucker 
V.  Northern  Terminal  Co.,  41  Or.  82,  68  Pac.  426,  holding  that  a  brakeman  as- 
sumed the  risk  of  tnlnry  frvm  being  owght  be^eea  ymiecttag  niis  ml  xaoving 
ears  which  he  was  trying  to  couple. 

Cited  in  note  in  02  Am.  Dec.  216,  on  duty  to  famish  safe  means  and  appliances 
to  servants ;  in  24  )^  R.  A.  659,  on  disobedience  of  master's  rules  as  ooo^ibutory 
negligence ;  in  43  L.  R.  A.  356,  on  duties  of  master  and  servant  as  to  rules  pro- 
mulgated for  safe  conduct  of  business;  in  13  L.  R.  A.  (N.  S.)  391,  on  liability  of 
railroad  to  employ^  for  injuries  caus^  by  defectively  loaded  car. 
,  %mmr  Qomupmxmtkwe  neieli9aiio».«-Cited  in  Miasoixi  Pac.  Jity.  Co.  v.  Haymes, 
1  Kan.  App..586,  42  Pac.  259,  holding  that  at  was  error  to  JmstBuct  that  a  prop- 
erty owner  could  not  recover  for  property  by  a  railroad  fire,  if  his  negligence  con- 
.ttlbuted  to  the  fine,  mileas  his  neglieenoB  was  sllgbt  otmpaved  to  the  csaciaay's 
negligence;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Stevens,  3  Xas.  App.  17«,  43  Pac.  4^, 
holding  that  the  doctrine  of  comparative  aeglwace  is  not  seoognixed. 

Saintt  ■  gwti'WiiHoms— i'Cited  in  Kansas  Pac  B.  Co.  v.  Peavey.  29  B^aa.  169. 
44  Am.  Rep.  630,  holding  that  an  instruction  in  an  e«ploy6*s  -action  for  tajniios 
daimed  to  have  been  caused  l^  the  n^ligence  of  the  engineer,  wliich  did  cot 
laqnine  that  the  engineer's  con<hiet  be  "negligent"  to  authorise  a  vocorery  if  the 
proximate  cause  of  the  injury  was  erroneous;  Chicago,  K.  A  W.  B.  Co.  ▼.  Piou- 
ty,  56  Kan.  508,  40  Pac.  909,  holding  that,  where  any  negligence  of  the  injured 
person  was  the  direct,  proximate  cause  of  the  inincy,  it  la  arroneoos  anfl  tfiilead- 
ing  to  charge  that,  if  his  negUgenoe  was  the  remote  •cause  of  the  4njui7,  there 
jnigbt  still  be  a  neoovery. 

gJaiHnga  i  Oam— 1  aAd  s^eaiai^-^ited  in  Qripton  ▼.  Thonpoon,  32  Kan. 
367,  4  Pac.  698,  holding  that  special  findings  control,  where  the  'gaaeral  vaxdict 
and  apecial  findings  are  inoonsistQit ;  WieUta  &  W.  R.  Co.  v.  Fechfaeimei;  36 
Kan.  45, 12  Pac  362 ;  Kisaonn  Pac  R.  Co.  v.  Cassity,  44  Kan.  207,  24  Pac  88: 
City  of  Topeka  y.  Boutwell,  53  Kan.  20,  35  Pac.  819,  27  L.  R.  A.  893 ;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Ayew,  56  Kan.  176,  42  Pac  722— holding  that,  where  ma- 
terial special  interrogatories  are  stated  in  wnting  and  handed  to  the  court  for 
submission  after  the  evidence  is  in,  it  is  error  to  refuse  to  submit  them ;  Atdiison, 
T.  &  S.  F.  R.  Co.  V.  Lindley,  42  Kan.  714,  22  Pac  703,  6  L.  R.  A.  646,  16  Am. 
St.  Hep.  515,  holding  that  a  finding  that  a  sliipper  was  not  negligent  was  not  con- 
clusive of  that  fact,  where  fmdings  of  particular  facts  contradicted  it;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Plaskett,  47  Kan.  112,  26  Pac  403 ;  ChoctaW,  O.  &  W.  R. 
Co.  V.  Castanien,  23  OW.  735,  302  Pac  88— holding  that,  if  the  dialled  findhigs 
contradict  the  general  findings  on  the  question  of  negligence,  the  detailed  findings 
control ;  Chicago,  B.  &  Q.  R.  Co.  v.  "Laughlin,  T4  Kan.  667,  87  "Pac  749,  holding 
that  a  finding  which  is  In  the  nature  of  a  general  conclusion  must  give  way  to 
particular  facts  found ;  Atchison,  T.  &  S.  F.  R,  Co.  Y.  Brown,  2  Kan.  App.  604, 
42  Pac  588,  holding  that  a  genaral  condiasion  incosreotly  drawm  by  the  inry  from 
other  specific  facts  found  will  be  ignored,  when  not  sustained  by  the  other  facts 
found. 

Sama— Complesc  flndinss.— Cited  in  Prescott  v.  Leonard,  32  Kan.  142,  4  Pac 
172,  holding  that  a  finding  of  fact  is  not  objectionable,  because  it  is  of  a  complex 
fact  and  includes  many  minor  and  subordinate  facts,  or  because  it  is  an  inference 
from  other  facts. 

Saase-JEUqnesta—Neoeaalty.— Cited  in  Foster  ▼.  Tumec,  31  Kan.  58,  1  Pac 
145^  holding  that,  while  a  party  may  request  tha  oonrt  to  find  particular  facts,  he 
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should  state  the  particular  facts  he  wishes  the  jiiry  to  fit|d,  and  as  a  rule  the  Gourt 
may  refuse  to  require  the  jury  to  state  new  facts  showing  why  it  finds  in  a  par- 
ticular way  upon  some  very  general  statement  of  fafft« 

25  KAN.  205»  WELU  ¥.  IfEBIi 

OontmetoM'  1»p|i4s-«0co9O  of  U|t1iUit7.w<:;ited  in  St.  Xx>uis,  K.  ft  A.  R. 
Co.  V.  Cobb,  25  Kan.  388;  8t  Leuis,  W.  ft  W.  B.  Co.  v.  Uita  ft  Putnam,  30 
Kan.  30,  1  Pac.  27;  J.  Parkinson  ft  Co.  v.  Alexander*  37  Ka^.  110,  14  Pac.  46U; 
Streeter  v.  DoweU,  43  Kan.  545,  23  Pac.  599— holding  that,  under  l4aws  18712,  c. 
136,  I  1,  sureties  on  a  railnoad  contractor's  bond  are  not  liable  for  goods  fur- 
nished laborers  in  payment  of  their  wages  under  an  agreement  with  a  subcon- 
tractor, such  goods  not  being  intended  to  be  used  in  the  construction  of  the  rail- 
road ;  Mann  v.  Corrigan,  2d  Kasu  194,  holding  that  laborers  employed  by  a  sub- 
contractor in  building  a  railroad  are  protected  by  Comp.  Laws  1879,  c.  84,  fi  35, 
relating  to  bonds  by  railroad  companies,  and  they  may  maintain  an  action  against 
any  company  which  refuses  or  fails  to  make  a  bond ;  Giknore  y.  Westen^aP)  13 
Wash.  390,  43  Pac.  345,  holding  that  persons  furnishing  materials  for  public 
bridges,  wheOer  to  thip  original  contractor  or  a  subcontractor,  are  protected  by 
Gen.  St.  S  2415,  requiring  the  board  of  county  commissioners  to  take  a  bond  con- 
ditioned upon  the  payment  of  laborers  and  materialmen,  when  it  contracts  to  do 
work  for  which,  if  perfonned  for  an  individual,  a  lien  would  exist. 

26  KAN.  208,  KAKBAS  CXTT,  FT.  8.  ft  O.  R.  OO.  ▼.  HAMMOIfB 
Appeal— NAture  of  Hslit—DlfmlMal.— Cited  in  Central  B.  U.  P.  R.  Co.  v. 

Atchison,  T.  &  S.  F.  R.  Co.,  28  Kan.  453,  holding  that  a  statute  which  makes  the 
conunissioner's  award  of  compensation  in  eminent  domain  proceedings  final  as  to 
the  amount  of  the  damages  is  not  unconstitutional ;  State  t.  Curtis,  29  Kan.  384 ; 
DarliAgton-Miller  Lumber  Co.  v.  Hall,  4  Okl.  668,  46  Pac.  493,  holding  that  appel- 
lant may  dismiss  a  probate  appeal  at  any  time  before  commencement  of  trial  in  the 
district  court  without  the  consent  of  the  other  party ;  Mayott  v.  Knott,  16  Wyo. 
108,  92  Pac.  240,  holding  that  an  order  of  the  district  court  is  necessary  to  dis- 
miss an  appeal  from  justice's  court,  and  that  an  appeal  from  a  justice's  judgment 
of  conviction  conditionally  vacated  the  judgment 

8  MAM.  810,  HUNT  ▼•  HAINSS 

Cited  in  Bvowb  v.  Atchison,  T.  ft  8.  F.  R.  Co.,  29  Kan.  186. 

Tfew  trial— Wewly  diacoT«x«4  «videnfl«-*IHaoratioB  af  fionrt.fvOited  in 
City  of  Topeka  y.  Smelser,  3  Kan.  App.  17,  44  Pac.  485,  holding  that  a  niling 
sustaining  a  motion  for  a  new  trial  for  newiy  discovend  evidence  will  not  be  dis- 
turbed on  appeal,  in  absence  of  a  clear  abuse  of  d&sovetion. 

rtrei  -Statiitcry  remedy— WllIf«li&eM,--Ci ted  in  Johnston  v.  Marrisge,  74 
Kan.  208,  80  Pac.  461,  87  Pac.  74,  holding  th«t  under  Gen.  St  1901,  f  8010,  it  is 
necessary  that  a  prairie  or  woods  fire  be  willfully  set  out  in  order  to  recover, 
since  recovery  may  be  had  in  absence  of  statute  in  case  of  mere  negligence. 

Cited  in  note  in  30  Am.  St  Rep.  506,  on  Habittty  ot  private  peraon  for  fires; 
in  21  L.  R.  A.  262,  on  liability  for  setting  fires  which  spread  to  property  of  others. 

ImflilruetlaBs— Gknena  eaeeeptioae.— CHted  in  Hentig  y.  Kansas  IxMin  ft 
Trust  Co.,  28  Kan.  617 ;  Beach  v.  Moser,  4  Kan.  App.  66,  46  Pac.  202 ;  Glaser 
v.  Glaser,  13  Okl.  389,  74  Pac.  94'i— holding  that,  under  a  general  exception  to  all 
of  the  instructions,  only  the  general  scope  and  effect  of  the  instructions  can  be 
reviewed,  and  no  particular  part  thereof  can  be  singled  out  and  challenged  on 
appeal.  • 

88  KAN.  214,  OIBB8  ▼.  WXXiXtlAMS,  37  AM.  RSP.  241 

Water  eoane— Wlurt  eoaatitatea.— Cited  in  Los  Angeles  Cemetery  Ass'n  v. 
City  of  Los  Angeles,  103  CaL  461,  37  Pac.  S75 ;    Singleton  y.  Atohlaon,  T.  ft  S. 
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F.  R  Oo.,  67  Kan.  284,  72  Pac  786;  Rait  ▼.  Farrow,  74  Kao.  101,  86  Pac  934^ 
6  L.  R.  R.  (N.  S.)  157,  10  Ann.  Cas.  1044'holding  that  a  stream  which  runs  in  a 
well-defined  channel,  with  a  bed  and  banks,  made  by  the  force  of  the  water  and 
having  a  permanent  source  of  supply,  is  a  natural  water  course,  though  the  stream 
is  short  and  has  existed  but  a  short  time;  Union  P.  R,  Ck>.  t.  Dyche,  31  Kan. 
120,  1  Pac.  243;  Chicagoi  K.  ft  W.  R.  Co.  v.  Morrow,  42  Kan,  339,  22  Pac  413: 
Chicago,  K.  A'  N.  R.  Co.  v.  Steck,  51  Kan.  737,  33  Pac.  A)l>-holding  that  at  com- 
"mon  law  a  water  course  implies  a  distinct  channel,  a  way  kept  open  by  running 
water,  a  passage  which  is  obrious  to  the  casual  glance;  Dugdal^  v.  McCoy,  69 
Kan.  867,  77  Pac.  1134,  holding  that  on  facts  stated  it  did  not  appear  that  there 
was  a  natural  water  course  across  a  highway ;  Simmons  v.  Winters,  21  Or.  35.  27 
Pac.  7,  28  Am.  St.  Rep.  727,  holding  that  a  water  course  is  a  stream  with  well- 
defined  channels  and  banks,  but  it  need  not  flow  continuously,  and  the  tenn  does 
not  include  water  coming  from  the  hills  from  melting  snow  or  rain,  without  any 
well-defined  channel. 

Cited  in  note  in  15  L.  U.  A.  631,  on  swales  and  ravines  as  water  eonises. 

Surface  water.— Cited  in  Kansas  City  &  E.  R.  Co.  v.  Riley,  33  Kan.  374,  6 
Pac.  581 ;  Baldwin  v.  Ohio  Tp.,  70  Kan.  102,  78  Pac.  424,  67  U  R.  A.  642,  109 
Am.  St.  Rep.  414,  holding  that  tho  common-law  rule  as  to  surface  water  obtains 
in  Kansas ;  Dennis  v.  Osbom,  75  Kan.  557,  89  Tac.  925 ;  Walker  v.  New  Mex- 
ico Sc  S.  P.  R.  Co.,  165  U.  S.  593,  17  Sup.  Ct.  421,  41  L.  Ed.  837— holding  that 
the  lower  estate  owes  no  duty  to  the  higher  estate  as  to  surface  water,  and  each 
may  protect  himself  against  it;  City  of  Paola  v.  Garman,  80  Kan.  702,  103  Pac. 
83,  holding  that  the  owner  of  land  may  prevent  surface  water  from  coming  thereon. 

Cited  in  note  in  16  Am.  St.  Rep.  710,  on  rights  of  lower  proprietor  as  to  sur- 
face water;  in  85  Am.  St  Rep.  716,  717,  725,  on  right  of  landowner  to  accel- 
erate or  diminish  flow  of  water  to  or  from  lands  of  another;  in  21  H  R.  A. 
594,  599,  on  rights  as  to  flow  of  surface  water;  in  6  L.  R.  A.  (N.  S.)  147,  on 
liability  for  injury  to  higher  by  hastening  drainage  from  lower  land ;  in  22  Ij.  B. 
A.  (N.  S.)  794,  795,  on  right  ot  owner  of  lower  as  against  upper  landowner  to 
obstruct  surface  water  in  natural  channel. 

25  XAK.  222,  BAftHOR  t.  HORDTKE  ft  MARMON  CO. 

Appeal— Theorj  of  ease  as  tried  below.— Cited  in  St.  Louis  ft  S.  F.  R. 
Co.  V.  Dudgeon,  28  Kan.  288,  holding  that  where  an  action  for  injury  to  stock 
was  tried  as  though  no  written  release  was  rdlied  on  by  defendant,  though  the 
answer  contained  loose  allegations  relating  to  a  release,  which  were  not  denied 
under  oath,  the  appellate  court  will  not  consider  any  questions  as  to  the  release; 
Clay  ▼.  Hildebrand  Bros,  ft  Jones,  84  Kan.  694,  9  Pac.  466,  holding  that,  where 
the  parties  went  to  trial  as  though  all  the  allegations  of  the  answer  were  in  is- 
sue, they  will  be*  so  considered  on  appeal ;  First  Nat.  Bank  ▼.  Abmeyer,  82 
Kan.  283,  108  Pac.  94,  holding  that  where  defendant  on  the  first  trial  offered 
evidence  to  prove  fraud  as  if  it  were  an  issue,  and  the  sufficiency  of  the  reply 
was  not  challenged  in  the  second  trial,  he  cannot  claim  that  fraud  was  admitted 
in  the  reply. 

Meclianio's  Ilea— WaiTel^— Aceeptanoe  of  note.— Cited  in  Mountain  Elec- 
tric Co.  V.  Miles,  9  N.  M.  512,  56  Pac.  284,  holding  that  the  acceptance  of  a 
promissory  note  by  a  contractor  from  a  debtor,  which  falls  due  before  the  ex- 
piration of  the  period  within  which  a  mechanic*s  lien  may  be  foreclosed,  does  not 
impair  the  contractor's  right  to  a  lien. 

Cited  in  note  in  41  Am.  St.  Rep.  762,  on  waiver  of  mechanics'  liens  by  taking 
notes  or  other  securities. 

Same— Time  of  filing.^]!! ted  in  X  E.  Hayner  &  Co.  ▼.  Eberhardt  ft  Suden- 
dorf,  37  Kan.  308,  15  Pac.  168,  holding  that  a  materialman's  lien  for  machinery 
and  fixtures  must  be  filed  within  four  months  after  putting  up  the  fixtures. 
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26  XAK.  227,  OOOITIIADT  ▼.  CAICPBKLI. 

Cited  in  Flint  v.  Douglass,  28  Kan.  414;   Coonxadt  ▼.  Campbell,  29  Kan.  391. 

Forcible  entry  and  detalneVi^-Oited  in  Wilson  r*  Campbell,  75  Kan.  169, 
88  Pac.  648,  8  U  R.  A.  (N.  S.)  426,  121  Am.  St  Rep.  366,  12  Ann.  Cas.  766, 
boMing  tbat  an  onlawful  entry,  accompanied  by  some  fozce  and  maintained  by 
force,  will  rapport  an  action  of  forcible  entry  and  detainer;    Burdette  v.  Corgan, 

27  Kan.  275,  holding  tbat  tboagh  an  original  entry  is  without  the  owner's  pret- 
ence, if  the  possession  is  maintained  against  him  by  force,  it  will  sustain  an  action 
of  forcible  entry  and  detainer. 

TomMmtuAom  of  Imnds  IMglits  pfwidliig  litisaition^— Cited  in  Doty  v.  Cone, 
85  Kan.  1,  115  Pac.  977,  holding  that  as  between  two  claimants  for  land,  each 
asserting  title,  the  first  obtaining  peaceable  possession  may  maintain  it  until 
divested  by  a  judgment  of  a  court  of  competent  jurisdiction. 

25  XAir.  220,  BEOXWXTH  ▼.  DOUOIiAS 

Openiac  def  A«lt  Judsmont— CiToct  of  ^aetiiml  notioe.**—- Cited  in  Al- 
bright T.  Warkentin,  81  Kan.  442,  2  Pac.  614,  holding  that  an  ayerment,  in 
an  application  to  open  a  judgment  against  him  by  publication  only,  that  defend- 
ant had  no  personal  knowledge  whatever  of  the  action,  was  equivalent  to  an 
allegation  that  he  had  no  ''actual  notice,"  within  Code  Civ.  Proc.  S  77;  Dunlap 
V.  Denison,  83  Kan.  757,  112  Pac.  598,  81  L.  R.  A.  (N.  S.)  1071,  holding  that 
one  against  whom  judgment  was  rendered  upon  service  by  publication  cannot 
have  it  opened  by  showing  that  he  had  no  actual  notice  of  the  action  in  time  to 
defend,  if  an  agent  authorized  to  represent  faim  in  the  litigation  had  notice  in 
time. 

Computation  of  time.^Cited  in  notes  in  46  Am.  Rep.  414 ;  78  Am.  St.  Rep. 
378,  374— on  computation  of  time;  in  49  L.  R.  A.  219,  on  first  and  last  days  in 
computation  of  time. 

25  KAK.  236,  OITT  OF  WTAHDOTTB  t.  aiBSOH 

Cited  in  Cady  v.  Case,  45  Kan.  783,  26  Pac.  448. 

Defeota  in  streets— Hesllsenoe  and  eontrilmtorj  nesUcenee  as  Jnry 
qnoation.— Cited  in  City  of  Wellington  v.  Gregson,  31  Kan.  99,  1  Pac.  253, 
47  Am.  Rep.  482 ;  City  of  Guthrie  v.  Swan,  3  Okl.  116,  41  Pac.  84 ;  City  of 
Guthrie  V.  Swan,  6  Okl.  423,  41  Pac  84— holding  that  whether  a  city  must  keep 
the  entire  width  of  a  street  open  for  travel  is  ordinarily  a  question  for  the  jury ; 
City  of  Rosedale  v.  Cosgrove,  10  Kan.  App.  211,  63  Pac.  287,  holding  that  it 
was  a  jury  question  whether  it  was  negligence  for  a  city  to  leave  a  street  cross- 
ing unguarded  by  a  railing  after  it  had  dug  an  open  drain  in  the  street;  City 
of  Guthrie  v.  Swan,  3  Okl.  116,  41  Pac  84,  holding  that  whether  one  injured 
by  falling  into  an  excavation  on  a  street  comer  at  night  was  guilty  of  contribu- 
tory negligence  was  a  jury  question;  City  of  Guthrie  v.  Swan,  6  OkL  428,  41 
Pac  84,  holding  that  whether  one,  injured  while  passing  over  a  street  at  night 
which  is  being  graded  without  placing  barriers  or  signals,  was  negligent  under 
circumstances  stated,  was  for  the  jury. 

Cited  in  note  in  58  Am.  Rep,  529,  on  absence  of  railing  or  guard  as  defect 
in  highway ;  in  20  L.  R.  A.  (N.  S.)  537,  675,  682,  on  liability  of  municipality 
for  defects  or  obstructions  in  streets. 

Speelal  lntorrosatorie8.^-<:ited  in  Wichita  &  W.  R.  Co.  v.  Fechheimer, 
36  Kan.  45,  12  Pac.  362,  holding  that  it  is  error  to  refuse  to  submit  special 
issues  based  on  competent  evidence;  City  of  Kansas  City  v.  Bradbury,  45  Kan. 
381,  25  Pac  889,  23  Am.  St.  Rep.  731,  holding  that  either  party  has  a  right 
to  a  written  finding  upon  any  particular  question  of  fact;  City  of  Topeka  v. 
Bout  well,  53  Kan.  20,  35  Pac  819,  27  L.  R.  A.  593 ;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Ayers,  56  Kan.  176,  42  Pac  722— holding  it  error  to  refuse  to  submit  spe- 
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cial  questions  of  fact  lianded  in  writing  to  tht  eonrt  at  the  condnsioii  of  tbe 
tMtimony'. 

8a]iie'-i4)«e8tion0  smliBatt^di^-GltCd  in  Foater  ▼.  Turner,  81  Kan.  S8,  1 
Pa<v  145,  holding  that  tHe  trial  court  may  refuse  to  sulimit  a  special  qnevtion, 
which  in  effect  requests  the  jury  to  state  the  facts  showing  why  tiiey  ha%'e  fovnd 
in  a  particular  way  upon  other  yery  general  quMtiona  of  fact;  Missouri  Pac. 
R  Co.  T.  Cassily,  44  Kan.  207,  «4  Pao.  68>  holding  that  it  is  the  duty  of  the 
court  to  determine  whether  spadal  qnsationt  submitted  are  material,  and  to 
reject  improper  or  unnecessary  questions ;  City  of  Weir  v.  Herbert,  6  Kan.  App. 
596,  51  Paa  582,  holding  that  where  the  qjMcial  question  submitted  is  not  per- 
tinent to  the  principal  facts,  but  relates  only  to  minor  and  subdivided  facts, 
and  could  not  be  answered  without  confusing  the  jury,  it  is  not  error  to  refuse 
it ;  Dull  V.  Dumbauld,  7  Kan.  App.  376,  51  Pac.  936,  holding  that  the  trial  court 
has  some  discretion  in  submitting  questions  to  the  jury,  and  where  a  statement 
of  numerous  facts  would  be  nec^taaty  to  answer  special  iasttes  i^fueiitid,  and 
substantially  all  of  the  tecto  called  for  by  the  quastions  were  given  io  answer 
to  more  specific  questions,  it  was  not  error  to  refuse  to  submit  the  questions; 
City  of  Lawrence  y.  Davis,  8  Kan.  App.  225,  55  Pac.  492,  holding  that  the  re- 
fusal to  submit  special  questions  of  fact  the  answers  of  which  would  not  affect 
tbe  general  verdict  or  tiie  results  of  the  suit,  is  not  error. 

Sama— Wltl&dtawal  of  qiiastiaAa.*<!lted  in  Evans  v.  Moseley,  84  Kan. 
322,  114  Pac.  374 ;  Burr  y.  HoneywiU,  6  Kan.  App.  783,  51  Pac  285 ;  Bobin- 
son  y.  Palatine  Ins.  Co.,  11  N.  M.  162,  66  Paa  535;  Gallegos  y.  Sandoval,  15 
N.  M.  216,  106  Pae.  373-4>olding  that  the  court  may  withdraw  special  questions 
and  accept  a  general  veidij;t;  Smith  v.  Wilson,  5  Kan.  App.  379,  48  Pac.  436^ 
holding  that  the  refusal  to  compel  answers  to  a  special  question  is  equivalent 
to  a  withdrawal  thereof;  Poor  y.  Madison  River  Power  Co.,  41  Mont  236, 
108  Pac.  645,  holding  that  a  special  question  was  in  effect  withdrawn  by  re- 
ceiving a  general  verdict  without  requiring  an  answer  to  the  question. 

Same— InsnAcioAt  Mumrfeza  Hftd  MiiMdflm  th9Tmtme>/*<:itei  in  Batumi  r. 

Brown,  25  Kan.  410;  City  of  Atchison  y.  Rose,  48  Kan.  605,  23  Pae.  561; 
State  y.  Gray,  55  Kan,  135,  39  Pac.  1050— holding  that,  if  an  answer  is  not  le- 
aponsive,  tbe  remedy  is  by  a  motion  to  strike;  Parkinson  Sugar  Co.  v.  Riley, 
50  Kan.  401,  31  Pac.  1090,  •34  Am.  St.  Rep.  123,  holding  that  special  findings, 
which  are  inconsistent  with  each  other  and  with  the  general  verdict,  will  not 
sustain  a  judgment;  Atchison,  T.  &  S.  F.  R.  Co.  y.  Hale,  64  Kan.  751,  6S 
Pac.  612,  holding  it  error  to  refuse  to  resubmit  a  special  question,  answered 
"Don't  know,*'  where  there  is  material  evidence  on  the  question, 

25  KAK.  246,  SMtTH  t.  RAOms 

Cited  in  Missouri  Valley  life  Inik  0«.  y.  Kiehl,  25  Kan.  890;  Garanflo  r. 
Cooley,  33  Kan.  137,  5  Pac.  766. 

Crops  and  tentB  matd  proflta— Elfaet  of  tvmttafar  of  lAad^— Cited  in 
Babcock  y.  Dieter,  30  Kan.  172,  2  Pac.  504,  holdinir  that,  in  absence  of  agree- 
ment to  the  contrary,  the  purchaser  at  a  mortglige  forecIosuK  sale  wouM  be 
entitled  to  the  rents;  CJhapman  y.  Veach,  32  Kan.  16t,  4  Pac  106;  Smith  v. 
Leighton,  38  Kan.  644,  17  Pac.  52,  5  Am.  St  Rep.  778 ;  Policy  v.  Johnson,  52 
Kan.  478,  35  Pac  8,  23  Ii.  R.  A.  25S-holding  that,  in  absence  (ft  i^servation. 
growing  crops  pass  to  tbe  grantee  of  the  land ;  Beckman  v.  Sikes,  35  Kan.  120, 
10  Pac.  592,  holding  that  \f  land  was  conveyed  at  mortgage  foreclosure  sale, 
while  crops  were  still  growing  thereon,  and  they  were  not  reserved  at  the  sale, 
they  passed  with  the  land;  Goodwin  y.  Smith,  49  Kan.  351,  31  Pac  153,  17 
Tj,  R.  a.  284,  33  Am.  St.  Rep.  373,  holding  that  a  purchaser  at  a  mortgage  fore- 
closure sale  is  entitled  to  a  growing  wheat  crop  against  the  mortgagor's  tenant, 
taking  a  lease  after  foreclosure  suit  was  commenced  and  planting  aftar  judg- 
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ment  was  rendeted  therein;  Ondon  ▼.  Marley,  7  Kan.  Appw  SS&,  51  Pac  924, 
holding  that  one  patcbasiqg:  realty  at  a  morteaffs  forecloian  sale  could  not  re- 
cover  the  rentald  for  the  time  interrenhig  between  the  f oreclo&ute  eale  and  the 
deeding  of  the  property  to  him;  Shockey  v.  Johnts,  2  Kan.  App.  488,  43  Pac. 
908 ;  RardiA  t.  Baldwia»  9  Kan.  Apip.  616^  60  Pao.  1097--holdihg  that  the  pttr- 
chaser  at  a  mortgage  foreclosure  sale  is  entitled  to  the  growing  Crop  o£  wheat, 
as  against  a  mertgagot's  tenant  who  leased  after  default,  and  against  the  mort- 
gagee's tenant,  whether  or  not  each  were  parties  to  the  foreclosure  pmceedinga. 
Cited  in  note  in  131  Am.  St.  Rep.  622,  on  passing  of  crops  by  deed,  deyise, 
or  descent  of  lands. 

25  KAN.  349,  GRAVES  t.  VUJJSJLEY,  37  AM*  BSF.  249 
Sureties— CoaolnaiTeiieaa  of  adjudloation  against  pzi«elpal«— Cited  in 

Blyth  ▼.  People,  16  Colo.  App.  526,  66  Pac.  680,  holding  that  in  an  action  on 
a  sherifiTs  bond  to  recover  money  collected  by  him  upoa  an  executioDy  where  the 
only  issue  was  as  to  the  amount  of  compensation  of  a  custodian  to  be  taxed  as 
oosts,  an  order  fixing  such  compensatioB  and  requiring  the  sheriff  to  pay  the 
balance  to  the  judgment  plaintiff  was  conclusive  upon  the  sheriff's  sureties;  Fay 
V.  Edmiston,  25  Kan.  439 ;  Park  v.  Bnsign,  66  Kan.  90,  71  Pae.  280,  97  Am.  St 
Rep.  352— holding  that  a  judgment  against  the  principals  on  a  promissory  note 
in  a  suit  against  them  alone  is  only  prima  facie  evidence  of  liability  by  the 
sureties  in  a  separate  action  against  themi,  and  they  may  set  v^, defenses  an- 
saccessfuUy  pleaded  by  the  principals. 

Cited  in  notes  in  52  L.  R«  A.  l75 ;  83  Am.  Dec.  383— on  conclusiveness  against 
sureties  of  judgment  against  principal. 

Sams^Eztent  af  lialilUtjr^^ited  in  note  in  91  Am,  St  Rep.  544,  on  acts 
for  which  sureties  on  official  bonds  are  liable. 

Same— Evidenoe.^— Cited  in  note  in  3  Am.  St.  Rep.  750,  on  effect  of  receipt 
of  oilcen  as  evidence  against  sureties;  In  87  Am.  Rep.  236,  on  evidence  admis- 
sible against  sureties  on  official  bond. 

25    KAK.  258,    BOABB    OF    COITBS    OF    MABXOV    OOUITTT    T« 


Territorial  Jurisdiction  of  aSUari'  Oowaty  boards— Cited  in  Board  of 
Com*n  of  Marion  County  t.  Board  of  Cosi'n  of  Harvey  County,  26  Kan.  181, 
holding  that  a  tax  levy  upon  realty  by  a  county  board,  while  acting  as  such  with- 
out the  state»  was  invalid;  Phillips  v.  Thralls>  26  Kan.  780,  holding  that  the  acU 
of  a  justice  of  the  peace  without  the  territorial  limits  of  the  township  for  which 
he  was  appointed  were  void;  In  re  Watsorn,  30  Kan.  758,  1  Pac  775,  holding 
that  ao  Judicial  officer  has  jurisdiction  outside  the  territory  of  which  he  is  an  offi- 
cer; Atchison,  T.  &  S.  F.  R.  Oa  v.  Rice,  36  Kan.  508,  U  Pac  229,  holding  that 
a  justice  of  the  peace  has  no  jurisdiction  outside  of  his  township  to  entertain 
a  criminal  complaint,  under  Oode  Cr.  Proc  {  86,  and  issue  a  warrant  thereon  for 
accused's  arrest;  State  v.  Board  of  County  Com'rs  of  Scott  County,  58  Kan. 
491,  49  Pac.  663,  holding  that  an  order  by  county  commissioners  authorizing  the 
compromise  of  a  debt  of  the  county  and  issue  of  refunding  bonds  could  only  be 
made  when  the  commissioners  were  convened  as  a  board  in  the  courthouse  and 
not  outside  the  county. 

Cited  in  note  in  33  L.  R,  A.  85,  on  power  of  officials  to  act,  as  determined  by 
place  of  performance. 

25  KAK.  261,  ATCHISON,  O.  A  P.  R.  CO.  t.  BOABO  OF  COITBS  OF 
PHIIXIPS  COUNTT 

Coasolidatloit  of  oorptirations-^ffest^— Cited  in  Chicago,  K.  &  W.  R  Cc 
T.  Board  of  Com'rs  of  Stafford  County,  36  Ksn.  121,  12  Pac  593»  holding  that 
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the  consolidation  of  one  railroad  company  with  another  did  not  release  a  non- 
aasentlng  subscriber  to  stock,  since  the  enactment  of  Laws  1870»  c.  92;  Hatchin- 
son  ft  S.  R.  Go.  T.  Board  of  Gom'rs  of  Kingman  County,  48  Kan.  70,  28  Pac 
1078,  15  L.  R.  A.  401,  80  Am.  St  Rep.  ^3,  holding  that  &  railroad  corporatioa, 
which  purchased  another  railroad  corporation,  acqolred  the  right  to  bonds  there- 
tofore issued  by  the  selling  company. 

Cited  in  note  in  89  Am.  St  Rep.  629,  on  effect  of  consolidation  of  corporations; 
in  52  Ii.  R.  A.  384,  on  right  of  corporations  to  consolidate. 

26  KAN.  275,  PRIVETT  t.  STEVENS 

Cited  in  Rice  t.  Stevens,  25  Kan.  302. 

Eleotloas*- IrresttlavitieSi^^Cited  in  note  in  90  Am.  St  Rep.  90,  on  Irregu- 
larities SToiding  elections. 

Same— 'IneUsiliility  of  smeoessfvl  oAndidato.— Cited  in  note  in  124  Am. 
St  Rep.  211,  on  effect  of  election  where  successful  candidate  is  ineligible. 

25  KAN.  278,  STATE  t.  BOABD  OF  OOITBS  OF  MABIOE  COUNTT 

25  ;KAN.  279,  FBEEMAN  t.  WATNANT 

Cited  in  Freeman  ▼.  Hill,  45  Kan.  485,  25  Pac.  870. 

26  KAN.  281,  HARRIS  t.  I.TNN,  87  AlC  REP.  259 

Chattel  mortsase— Sale  of  mortsased  property^— Cited  la  Reynolds  t. 
Thomas,  2S  Kan.  810,  holding  that  an  agreement  between  the  parties  to  a  chattel 
mortgage  to  sell  at  private  sale,  opon  consideration  that  the  mortgagee  accept 
a  less  sum  than  that  secured,  would  be  valid;  Park  v.  Parsons,  10  Utah,  8S0, 
37  Pac.  570,  holding  that  a  sale  by  the  mortgagee  with  the  mortgagor's  consent 
passed  title. 

Cited  in  note  in  23  L.  R.  A.  784,  on  effect  of  ''danger,"  "safety,"  or  'Insecurity" 
clause  in  chattel  mortgage. 


Cited  in  Birdsell  v.  BirdzeU,  33  Kan.  433,  6  Pac.  561,  52  Am.  Rep.  589;  Mc- 
CleUand  v.  Schmidt,  2(5  OU.  585,  110  Pac.  901. 

AAdaTit— Wbo  may  make^-^Jited  in  Clouston  v.  Gray,  48  Kan.  31,  28  Pac 
983,  holding  that  an  affidavit  for  a  continuance  should  generally  be  made  by  the 
party  asking  it,  and  where  the  affidavit  is  by  some  other  person  the  reason  shoold 
generally  be  shown. 

Distinguished  in  Reister  y.  Land,  14  OU.  84,  76  Pac  156,  holding  that  an  at> 
tomey  in  the  case  could  make  a  valid  garnishment  affidavit,  if  it  showed  that  he 
had  personal  knowledge  of  the  facts  stated  therein. 

26  jKAN.  202,  ATCHISON,  T.  A  S.  F.  R.  CO.  ▼.  ROOKlXrOOD 

Title  to  support  ejeotmeat— I<osaI  or  eqvitablow— Cited  in  Atchison,  T.  A 
S.  F.  R.  Co.  V.  Pracht,  30  Kan.  66,  1  Pac  319;   Riggs  v.  Anderson,  47  Kan.  66, 

27  Pac.  112— holding  that  judgment  will  be  rendered  in  ejectment  for  the  party 
holding  the  paramount  title,  whether  it  be  legal  or  equitable;  Sheldon  v.  Dono- 
hoe,  40  Kan.  346,  19  Pac.  901,  holding  that,  in  ejectment,  plaintiff  must  establish 
some  interest  in  the  property  in  order  to  recover. 

25  jKAN.  302,  RICE  t.  STEVENS 

OIHeers— >Appoi]itmeiit  or  eleotioa^-^ited  in  State  y.  Mechem,  81  Kan.  435, 
2  Pac.  816,  holding  that  one  appointed  as  county  attorney  by  the  district  judge 
to  fill  a  vacancy  caused  by  the  death  of  a  former  incumbent  holds  his  office  under 
the  appointment  only  until  the  next  general  election,  when  his  soccessor  qoali- 
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fies;  VnUon  y.  Clark,  63  Kan.  506,  65  Pac  706,  holding  that,  while  the  theory 
of  the  law  ia  that  officers  shall  be  elected  whenever  eoDTenient  and  appointments 
will  be  tolerated  only  in  exceptional  cases,  Laws  1001,  c.  176,  postponing  the 
election  of  certain  officers  for  a  year  to  secure  uniformity  in  the  commencement 
of  official  terms  and  providing  for  filing  the  offices  in  the  interyal  by  appointment, 
is  not  invalid;  State  v.  Andrews,  64  Kan.  474,  67  Pac  870,  holding  that  by  Laws 
1001,  c.  176,  the  Legislature  sought  to  make  elections  less  frequent  and  secure 
uniformity  in  the  commencement  and  ending  of  official  terms;  State  ex  reL  Tan- 
derveer  v.  Gormley,  53  Wash.  643,  102  Pac.  435,  104  Pac.  620,  holding  that  ex- 
cept in  cases  of  vacancy,  which  cannot  occur  as  long  as  a  duly  elected  officer  is 
in  the  office  and  his  successor  has  not  been  elected  and  qualified,  no  officer  men- 
tioned in  Const,  art.  11,  S  5,  can  be  appointed. 

» 

25  KAK.  308,  BOBT,  IK  BE»  87  AM.  REP.  256 

Ghildveia— Rlsht  to  eustody  ofw— Cited  in  Ex  parte  Can-ah-couqua,  29  Fed. 
687,  holding  that  the  best  Interest  of  the  child  is. the  paramount  consideration  in 
awarding  its  custody;  Miller  v.  Morrison,  43  Kan.  446,  23  Pac.  612,  holding  that 
the  parents*  right  to  custody  and  control,  while  ordinarily  equal  as  between  them- 
selves, may  be  modified  or  abrogated  by  an  order  of  court;  In  re  Snook,  54  Kan. 
219,  38  Pac.  272,  holding  that  the  best  interests  of  a  child  will  not  be  subserved 
under  the  drcnmstances  by  taking  a  child  from  its  grandparents  and  giving  its 
custody  to  its  mother. 

Cited  in  note  in  2  Am.  St  Rep.  185,  187,  on  parent's  right  to  custody  of  child; 
in  40  Am.  Rep.  827;  43  Am.  Rep.  779^>on  right  to  custody  of  child. 

SAme^-CifejDt  of  deoree  of  oonrt.— Cited  in  Re  Culp,  2  Cal.  App.  70,  83 
Pac.  89,  holding  that  a  court  may  award  the  custody  of  a  minor  child  to  a  suit- 
able person,  notwithstanding  the  judgment  of  a  court  of  a  sister  state  awarding 
it  to  others;  Avery  v.  Avery,  33  Kan.  1,  5  Pac.  418,  52  Am.  Rep.  523;  In  re 
King,  66  Kan.  695,  72  Pac.  263,  67  L.  R.  A.  788,  97  Am.  St.  Rep.  399-holding 
that  a  judgment  in  habeas  corpus  as  to  the  custody  of  a  child  will  not  prevent 
another  court  from  making  a  different  order  if  the  child's  welfare  demands  it, 
though  no  change  of  circumstances  is  shown. 

Chuurdiaa*— PowoM^-C^ted  in  note  in  89  Am.  St.  Rep.  277,  on  common*law 
powers  of  guardians. 

25  KAK.  812,  HOWE  MACH.  CO.  t.  UNCOIJT 

ImprisoaiBont  for  de1>t.*-Cited  in  note  in  34  L.  R.  A.  645,  on  constitution- 
ality of  imprisonment  for  detft 

25  KAN.  315,,ESTES  t.  STEBBINS 

Cited  in  Flint  v.  Douglass,  28  Kan.  414. 

▼oid  tftx  deod— SoooTovy  of  taxes  pald^-Oited  in  Belz  ▼.  Rird,  81  Kan. 
139,  1  Pac.  246,  holding  that  the  holder  of  a  void  tax  deed,  who  is  defeated  in 
ejectment  because  his,  title  is  void,  may  recover  the  taxes  he  has  paid. 

Sane— Idmitotlona.— Cited  in  Park  v.  Hetherington,  9  Kan.  App.  809,  61 
Pac.  328,  holding  that,  prior  to  1881, lapse  of  time  did  not  affect  the  validity  of, a 
tax  deed,  there  being  no  time  limitation  against  the  lien  of  tax  sale  certificates. 

Peaalty  for  nonpayment  of  tazesv— Cited  in  Jackson  v.  Challiss,  41  Kan. 
247,  21  Pac.  87;  Missouri,  K.  A  T.  Ry.  Co.  v.  Board  of  Com'rs  of  Labette 
County,  9  Kan.  App.  545,  59  Pac.  383-*holding  that  a  statute  adding  50  per  cent. 
as  interest  for  failure  to  pay  taxes  at  the  time  provided  by  statute  is  valid. 

25  KAV.  322,  BOABD  OF  COBTRS  OF  BUSH  COmfTT  ▼.  STUBB8 

Bnildlnf^-As  porsoBalt7.^-Cited  in  'Eldridge  v.  Hoef er,  45  Or.  239,  77  Pac. 

874,  holding  that,  if  a  tenant  was  wrongfully  ousted,  he  would  be  entitled  to  a 
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T^BMonM^  time  thereafter  in  .whic^  to  remove  improremet^  placed  ivon  the 
premiees,  if  it  oould  be  done  without  sobstaatial  injiury  to  the  freehold;  P!i«e  t. 
Uriok,  81  Wash.  601,  72  Pac.  454,  96  Ain.  St.  Rep.  824,  homing  that  a  honae  baUt 
Mu  vFooden  blocks  with  a  city's  consent  upon  one  of  its  lUMiaed  atveeta,  on  condi- 
tion that  it  will  be  removed  on  notice  by  the  city,  coatiiuias  to  be  personalty, 
though  by  mistake  conatnioted  seven  feet  over  the  street  iipie  on  adjoining  iota. 

Cited  in  note  in  54  Am.  Dec  588^  on  title  by  accestton;  in  ,84  Am.  St  Bep. 
884^  on  fixtures  retaining  -by  a^eement  the  character  of  personal  proper^. 

25  ;KAN.  326,  PATTIS  t.  WJJLBOIK 

PlaAdlaic  writtem  Instrwste&ts  «nd  jieeonBta  ■■Vegjftcmtlen  ^  plead- 

Inss.— Cited  in  Johnston  v.  Johnson,  44  Kan.  666,  24  Pac  1008;  Sawyer  & 
Austin  Lumber  Co.  v.  Champlain  Lumber  Co.,  16  OkL  90,  84  Pac  209&— holding 
that,  if  the  correctness  «f  «  vaiifiad  account  ia  not  ^eationed  and  an  afllnaative 
d^ense  ia  pteaded,  a  vMified  answer  ia  not  necessary;  Pine  t.  Wea^sn  Nat 
Bank,  63  Kan.  462,  65  Pac  ^idO;  Southern  Kansas  Farm  lioan  4t  Xroat  Co.  v. 
Barnes,  63  Kan.  548,  66  Pac  638--bolding  that,  where  it  is  not  aUe«ed  that  an 
assignment  of  atock  was  in  writing,  the  allegation  of  aasignmeiit  may  be  put  in 
issue  by  an.  onveriAed  pleading;  Morris  v*  Case,  4  Kan.  App.  49il«  46  Pac  54, 
holding  that  uk  allegation,  in  an  action  on  a  promissory  note  t^  one  not  the 
payee,  whi<di  alleged  tiiat  -the  note  was  "for  valve  eold  and  delivered  to  this  plain- 
tiflf,"  may  be  put  in  issue  by  an  unverified  petition;  Doughty  v.  Funk,  24  OkL  312, 
103  Pac.  684,  holding  that  an  allegation  in  an  action  on  a  note  that  plaintiff  *i8 
the  owner  and  holder  of  aaid  promissory  note  aa  receiver"  may  be  put  in  issae 
by  an  unverified  answer,  where  there  is  no  indorsement  or  other  indication  of 
ownership. 

Cited  in  note  in  66  L.  B.  A.  641,  on  sufficiency  of  answers  denying  ownership 
of  plaintiff  in  actions  on  n^K>tiable  inatruments. 

Title  te  l«ad-J>ef enae  hi  Mtie&.^-^Cited  in  Redden  v.  Metsger,  46  San.  285, 

26  Pac.  680,  26  Am.  St  Bep.  97,  holding  l^at  in  eaectmant  defendant,  who  claimed 
onder  a  tax  deed,  could  make  fall  defense. 

Payment— Preanmption^— Cited  in  notes  in  88  Aul  Dec  5M.;  18  Am.  St 
Bep.  S81-"On  presumption  <tf  payment  from  lapse  4)f  itime^ 

25  KAN.  333,  FERGUSON  t.  BANK  OF  KANSAS  CITT 

WKnt  law  BOTer]ia.-Oit6d  in  Missouri  Pac  R.  Co.  v.  Sharilt,  43  Kan.  875, 
23  Pac  430,  8  L.  &  A.  385,  689,  19  Am.  8t.  Bep.  148,  iiolding  that  ea  a  vde  eon- 
tracts,  with  respect  to  everything  of  substance  inhering  in  itliem«  are  gavemed  by 
the  lex  loci  contractus. 

Same— Stay  pending;  prooeedinca  in  another  state.— Cited  in  Missouri 
Pac  B.  Co.  V.  Sharitt,  43  Kan.  387,  28  Pac.  480  (dissenthig  opinion),  holding 
that  an  action  in  Kansas  -by  a  -ittilrcBd  employ^  tor  Ids  wagea  shoidd  be  atayed 
until  the  detennination  of  gaomishment  proceedings  involving  the  aame  wages  in 
another  state 

EKen&ptiona«-«Cited  in  note  in  19  Am.  St  Bep.  147,  148,  on  eaKemption  of 
property  from  judicial  process. 

25  KAN.  340,  MISSOURI,  K.  4t  T.  BT.  CO.  t.  NOTES 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Watson,  25  Kan.  387. 

Fatente— Railroad  land  j^nante—Wk^n  titia  paaaea^-*<;ited  in  Atchison. 
T.  &  S.  F.  B.  Co.  V.  Pracht,  30  Kan.  66,  1  Pac.  319,  holding  that  land  grants  to 
railroad  companies  are  in  priesenti,  and  an  immediate  interest  in  the  land  Is  cre- 
ated by  the  act,  and  title  attaches  when  the  railroad  is  definitely  located  opposite 
to  the  land  granted,  or  aome  other  act  is  done  to  definitely  looate  the  land  aa  pro- 
vided by  statute. 
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llaiwei  BqiwitaMe  Belief  f rou  fmiiii  or  joietRke««4!}iited  In  Jiuues  t.  Wil- 
kinson, 2  Kftn.  ApF.  361,  42  Pac.  735,  holding  tbat  eQuity  will  gmnt  relief,  where 
a  patent  is  cfToneouely  tssoed  by  f rand  or  ndatoke  ot  tact  or  iaw,  by  adiudging 
that  the  legal  titie  is  held  m  ttxmt  for  the  person  having  th^  better  right  to  the 
patent 

C5  &AK.  .S49,  ORASS  tb  rOUMmOW 

Deelarations— Res  sestflB.— Cited  in  People  t.  Irwin,  77  Cal.  404^  SO  Sac  56, 
holding  that 'dedacirtioiiB  K>f  deoedcnt  at  vsvioas  ti|»e«  belove  the  ^omidde  as  to  his 
fears  of  mimler,  and  that  lie  intended  to  leave  the  toimtry  because  aeeused  was 
conspidng  to  take  tts  lilfe,  were  not  admisaibde;  Jenkins  y^  I4evi8,  25  Ejan,  479, 
holding  that  evldenee,  in  an  action  on  a  note  and  moricage  ^ewn  to  have  been 
execisted  in  a  law  office,  as  {to  a  conversatton  by  the  maker  witk  aaothec,  whose 
house  she  went  to  after  eseeittlng  the  Inatnuaents,  as  to  what  she  did  in  the  of- 
fice, was  jiet  admi8sii>te  as  Tes  geste,  and  was  heogsay;  TennSs  y.  Inter-State 
Ckmsolidated  Bt^id  Transit  R.  Ck>.,  45  Kan.  508,  25  Flac.  8741,  holding  that  res 
gestee  declarations  mnst  be  eontenisKiKaneous  with  the  pitooipal  -foots  whioh  they 
sewe  to  qualify  or  explain ;  State  t.  Carey,  -56  ,Kan.  84,  42  Paa  871,  holding  that 
a  sts^tenent  tiy  neensed  sfaently  kefeie  the  hMmiicide  thnt  lie  was  afraid  of  decedent 
and  anotiier  with  him,  neither  of  wilom  made  any  hostile  demonstration,  was  not 
admissiUe  as  ses  gestsB,  bemg  «  self^aerving  dedttratiwHi ;  Johnson  v.  McLain  Inv. 
Co.,  79  Kan.  42S,  100  Pac.  5fi,  131  Am.  fit  Bep.  602,  holding  that,  in  an  actmn 
for  damages  agaiuBt  a  ranch  owner  for  burning  an  adjoining  bam,  evidence  that 
while  the  bam  was  turning  the  manager  of  the  ranch  said  that  he  had  himself 
set  ent  ithe  fire. was  not  adniissihle,  not  being  res  gestis;  Campbell  v.  Brown,  81 
Kan.  480,  106  Pac.  37,  26  sL.  R.  A.  <N.  S.)  1142,  'boldjsig  that  evidence  of  a.  state- 
ment by  decedent  two  days  before  his  death  apparently  from  wood  alcohol,  that 
alcohol  he  was  then  drinking  was  good  and  he  got  it  f Bom  defendant,  was  «ot 
admissible  to  show  that  fact  in  an  action  for  damages  for  bis  death  by  defendant's 
negligence  in  selling  wood  alcohol,  not  being  res  gestie. 

Cited  in  notes  in  19  L.  R.  A.  748 ;  98  Am.  Rep.  193-*on  (tecJarotiops  an  part 
of  res  gestflB ;    in  95  Am.  Dec.  60,  -64,  on  admissibility  of  dedoratioiaB. 

26  XAK.  8S1,  MOMBOE  v.  UkTTIN 

Oflnioii  evideiMe.— Cited  in  City  of  Parsons  v.  lindsay,  26  Kan.  426,  iholding 
that  nonexpert  -evidence  that  a  street  crossing  was  dangerous  was  not  admissible ; 
Kansas  P.  R.  Co.  v.  Peavey,  29  Kan.  169,  44  Am.  Rep.  630;  Missouri  Pac.  R. 
Co.  V.  Mackey,  33  Kan.  298,  6  Pac.  2ffX ;  Sokmion  R.  Oo.  v.  Jones,  34  Kan  4ll3, 
8  Pac.  730— holding  that  as  a  rale  witnesses  must  testU^  to  facts,  and  cannot 
giv«  their  -opinioo,  .unless  they  test^y  as  experts  on  questions  of  skill  and  science ; 
Pow  V.  Julian,  32  Kan.  576,  4  Pac.  1000,  holding  that  a  quoBtiou  whether  a  sher- 
iff used  ordinary  care  and  skill  in  removing  goods  and  preventing  them  from  be- 
coming damaged  was  improper,  as  calling  for  opinion  evidence  where  expert  tes- 
timony was  not  proper;  Missouri  Pac.  R.  Co.  v.  MadGoy,  83  Kan.  298,  6  F^c.  291, 
holding  that  some  of  the  duties  of  a  railroad  fireman  are  within  the  common  knowl- 
edge of  all,  others  are  matters  of  skill  requiring  expert  knowledge  and  teetimcmy, 
while  others  are  the  subject  of  ordinary  detailed  proof,  and  where  the  general  du- 
ties of  an  employ^  are  not  prescribed  by  written  rules,  any  witness  having  actual 
knowledge  of  such  general  duties  may  testify  as  to  what  Chey  are ;  State  v.  Craw- 
ford, 39  Kan.  257,  18  Pac.  184,  holding  that  evidenoe  of  a  witness,  who  heard  a 
noise  like  bed  springs  creaking  in  a  room  where  a  man  and  women  were,  that  she 
did  not  see  them,  but  knew  from  the  noise  that  tbey  were  barving  ciumal  inter- 
oourse,  was  not  admissible,  being  opinion  evidence ;  State  v.  Nolan,  48  Kan.  723^ 
29  Pac.  568,  30  Pac.  486»  holding  evidence  in  an  anon  case  that  witness  '^thought 
the  house  was  set  on  fire  by  some  one"  was  not  admissible;  Insley  v.  Shire,  54 
Kan.  798,  89  Pac.  713,  45  Am.  St  Rep.  308,  holding  that  opinion  evidence  as  to 
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whether  one  in  charge  of  a  basiness  conducted  it  negligently  was  not  admiwable ; 
State  V.  Nevada  Gent.  R.  Co.,  28  Nev.  186,  81  Pac  99,  113  Amu  St  Bep.  834. 
holding  that  exjMrt  opinion  is  not  admlBsible  when  the  facts  can  be  placed  before 
the  jury  and  are  spch  that  jurors  generally  can  form  an  opinion  therefrom. 
Cited  in  note  in  59  Am.  Rep.  179,  on  opinion  evidence  as  to  safety  of  premises. 

25    KAN.    3S6,    BOA3U>    OF    COITBS    OF    OSBOBHE    OOUXITT   ▼. 


Iiinitatioii  on  mwaielpal  indelitediftMMi  njid  0xp«aditmres«— Cited  in 
E^ansas  City,  T.  &  W.  R.  Co.  t.  Albright,  83  Kan.  2U,  6  Pac  276;  Atchison. 
T.  &  S.  F.  R.  C6.  y.  Wilhelm,  33  Kan.  206,  6  Pac  273— holding  that  taxes  to 
support  the  poor  fund  levied  under  Comp.  Laws  1879,  c.  79,  S  35,  are  "current 
expenses*'  of  the  county,  and  hence  such  levies  are  limited  by  chapter  25,  I  220 ; 
Stewart  v.  Kansas  Town  Co.,  60  Kan.  563,  82  Pac  121 ;  Atchison,  T.  ft  S.  F. 
R.  Co.  v.  Wiggins,  5  Okl.  477,  49  Pac  1019;  Qmd  Island  &  N.  W.  R.  Col  ▼. 
Baker,  6  Wyo.  309,  45  Pac.  494,  34  L.  R.  A.  885,  71  Am.  St  Rep.  926-holding 
that  a  county  already  indebted  up  to  the  legal  amount  cannot  create  any  debt  in 
excess  of  the  taxes  for  the  current  year;  Ward  v.  Piper,  69  Kan.  778,  77  Pac. 
099,  holding  that  the  fact  tliat  interest  coupons  on  township  bonds  were  merged  in 
judgments  will  not  excuse  the  township  officers  from  Applying  money  raised  to  pay 
such  coupons  to  the  payment  of  the  judgments  and  the  coupon  holders  may  com- 
pel such  application;  First  Nat  Bank  of  Qarden  City  v.  Board  of  Com'rs  of 
Morton  County,  7  Ksn,  App.  739,  52  Pac.  580,  holding  that  a  county's  obligation 
to  pay  a  judgment  against  it  on  unpaid  warrants  is  not  satisfied  by  a  tax  levy 
which,  if  all  paid  for  that  purpose,  would  discbarge  the  judgment,  where  less 
than  one-half  of  the  judgment  was  paid  from  the  levy. 

26  KAH.  369,  FOOTS  t.  FOBBSS 

26  KAN.  362,  BRAD£K  ▼•  UNIOH  TRUST  CO.  OF  NEIXT  YORK 

Eqvnllaatioik  of  tajcas— Duty  of  stRte  boMrd.— Cited  in  Chicago,  B.  &  Q.  R. 
Co.  V.  Board  of  Com*rs  of  Atchison  County,  54  Kan.  781,  39  Pac.  1039;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Board  of  County  Com'rs  of  Sumner  County,  76  Kan. 
618,  92  Pac.  590— holding  that,  under  Oen.  St  1901,  |  7609,  It  is  the  duty  of  the 
state  board  of  equalization  to  equalize  values  throughout  the  state  by  equitably 
increasing  or  diminishing  the  values  fixed  by  the  assessing  officera* 

26  KAH.  366,  TOUKO  t.  RHEINEOHEB 

Cited  and  followed  in  Am  v.  Hoppin,  25  Kan.  707. 

Presumptions— Performaaoe  of  olHolnl  d«tyw— Cited  In  Davis  y.  Hairing- 
ton,  35  Kan.  196,  10  Pac.  532,  holding  that  it  is  presumed  that  public  oiBcers  per- 
form their  duty. 

26  KAV.  370,  ATCHISON,  T.  dt  S.  F.  B.  GO.  ▼.  MoCONinSIil. 

26  KAN.  373»  WITHERS  t.  BER&T 

Indorsomont  of  note— Natore  of  lialillity.— Cited  in  Comett  v.  Hafer,  4;^ 

Kan.  60,  22  Pac.  1015,  holding  that  one  who  indorsed  a  note  after  the  payee  was 
prima  facie  only  an  ordinary  indorser;  Lank  v.  Morrison,  44  Kan.  694,  24  Pac 
1106,  holding  that  the  owner  and  holder  of  a  note  after  maturity,  who  sells  and 
indorses  it,  signing  his  name  after  that  of  the  original  payee,  is  an  indotser,  and 
not  a  joiot  maker ;  Talley  v.  Burtls,  45  Kan.  147,  25  Pac.  603  (but  by  erroneous 
page),  holding  that  one  who  indorsed  a  note  signed  by  two  others  on  its  face,  by 
writing  her  name  on  the  back  thereof,  in  absence  of  any  further  showing;  was 
only  a  guarantor,  and  she  could  assume  that  the  others  were  principal  makers: 
Fullerton  v.  Hill,  48  Kan.  55S,  29  Pac  583,  18  L.  R.  A.  33,  holding  that  a  stran- 
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ger,  who  writes  his  name  across  the  back  at  a  promissory  note  before  deliyeiy,  Is 
prima  facie  a  guarantor,  but  parol  evidence  is  admissible  to  show  hi^  exact  lia- 
bility, by  showing  the  understanding  when  it  was  executed. 

Cited  in  note  in  20  L»  R*  A.  263,  on  necessity  of  notice  "of  default  to  bind 
guarantor. 

2S  KAV.  376,  JOHNSTON  t.  OIXMENTS 

TiTJiifmro  BufBntonoy  of  obJeotlon^-Speciflo  objeotion.— CSted  in  Me- 
chanics' Savings  Bank  v.  Harding,  65  Kan.  655,  70  Pac  655,  holding  an  objec- 
tion to  the  admission  in  evidence  of  a  judgment  on  the  ground  that  it  was  in- 
competent, irrelevant,  and  immaterial,  was  not  sufficieutly  specific  to  raise  the 
objection  of  want  of  certification. 

iBatnictioni-^Aniiinlug  f aota*<-Oited  in  Missouri  Pac.  R.  Co.  v.  Carpenter, 
4A  Kan.  257,  24  Paa  462,  holding  that  it  was  error,  in  an  action  for  breach  of 
contract,  to  assume  that  damage  resulted  to  plaintiff  if  a  breach  occurred. 

Distinguished  in  Cavender  v.  Fair,  40  Kan.  182,  19  Pac.  638,  on  assumption 
of  facts  in  instruction. 

Self-aorrlii^  deolaration— Evideiioe  of  partnership.— Cited  in  Howard 
V.  Woodward,  Faxon  &  Co.,  52  Kan.  106,  34  Pac.  348,  holding  that  a  declaration 
that  another  is  declarant's  partner  is  incompetent  to  prove  partnership. 

Cited  in  note  in  20  L.  R.  A.  595,  on  proof  against  one  person  of  declarations 
by  another  to  show  partnership. 

25  KAN.  379,  PRATHER  t.  GAMMON 

Extension  of  timo  of  payment— Consideration.— Cited  in  Ingels  ▼.  Sutlitf, 
36  Kan.  444,  13  Pac.  828;  Lorimer  v.  Fairchild,  68  Kan.  328,  75  Pac.  124— 
holding  that  payment  of  less  than  half  the  amount  of  an  overdue  note  is  not  a 
goo^  consideration  for  a  new  agreement  extending  the  time  of  payment;  Eaton 
y.  Whitmore,  3  Kan.  App.  760,  45  Pac.  450,  holding  that  the  consideration  for 
extending  the  time  of  payment  of  a  note  must  be  something  other  than  the  mere 
promising  to  do  by  the  promisor  that  which  he  is  already  bound  to  do. 

2S  KAN.  383,  STAINBROOK  t.  BBAWTEB 

25  KAN.  387,  lOBBOVBX,  K.  A  T.  BT.  CO.  t.  WATSON 

25  KAN.  388,  ST.  X.OUIS,  K.  *  A.  BT.  CO.  ▼.  COBB 

25  KAN.  390,  mSSOUBI  TAX..  UFS  INS«  CO.  ▼.  KXEHXi 

25  KAN.  391,  KANSAS  PAC.  BT.  CO.  ▼.  BICHABBSON 

NeKlisence  of  railroad  oomponieo— Jury  ane8tion.~Cited  in  Grand  Trunk 
Ry.  Co.  V.  Ives,  144  U.  S.  408,  12  Sup.  Gt.  670,  36  L.  Ed.  485 ;  English  t.  South- 
em*Pac.  Co.,  13  Utah,  407,  45  Pac.  47,  35  L.  R.  A.  155,  57  Am.  St.  Rep.  772— 
holding  that  it  is  ordinarily  a  jury  question  whether  ordinary  care  requires  a  rail- 
road company  to  keep  a  flagman  at  a  dangerous  railroad  crossing;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Smith,  28  Kan.  541,  on  the  question  of  when  negligence  must 
be  submitted  to  the  jury  and  when  the  question  may  be  decided  by  the  court; 
Union  Pac.  R.  Co.  t.  Henry,  36  Kan.  565,  14  Pac.  1,  holding  that  an  instruction 
submitting  for  the  jury's  consideration,  on  the  question  of  negligence  at  a  railroad 
highway  crossing,  the  question  of  the  absence  of  a  watchman,  was  not  erroneous ; 
Chicago,  R.  I.  &  Pac.  R.  Co.  v.  Durand,  65  Kan.  380,  60  Pac.  356,  holding  that 
it  was  error  to  submit  as  negligence  the  single  fact  that  a  railroad  company  failed 
to  operate  its  gates  at  the  time  of  the  accident,  when  the  company  was  not  in  the 
habit  of  opening  the  gates  at  that  time ;  Olsen  v.  Oregon  Short  Line  &  U.  N.  Ry. 
Co.,  9  Utah,  129,  33  Pac.  623,  holding  that  under  the  drcumstanoes  it  waa  not 
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error  to  refnee  to  instruct  that  «fiflnativ«  tiestimeiiijr  at  to  the  ringiii«r  of  the  beU, 
etc*.,  at  a  railroad  crossing,  waa  of  greater  weigkt  than  negative  tcsfimony  on  tiie 
question. 

Oited  In  inyte  in  90  Am«  Dec.  (SS,  oa  duty  and  liability  of  railroad  company 
towards  persons  other  than  lawfuUy  on  premises  without  contract  wlationa; 
in  37  Amv  Rep.  444,  on  ^uty  to  give  warning  at  railroad  crossing. 

Contrilmtory  aesUsance.— Cited  in  T^chita  &  W.  R.  Co.  t.  Davis,  37  Kan. 
743,  16  Pac.  78,  1  Am.  St  Rep.  275,  holding  that  the  care  required  of  one  cross- 
ing a  railroad  highway  crossing  is  such  jeasonable  care  as  one  of  ordinary  pru- 
dence would  exercise  under  similar  circumstances,  and  where  reasonable  men 
might  differ  on  the  question  it  is  •^r  the  jury ;  Atchison,  T.  ft  S.  F.  R.  Co,  t. 
Morgan,  43  Kan.  1,  22  Pac.  906,  holding  that  whether  one  injured  while  backing 
a  wagon  over  a  railroad  highway  crossing  was  guilty  of  contributory  negligence 
was  a  jury  question;  Atchison,  T.  &  S.  P.  R.  Go.  v.  Hughes,  56  Kan.  491,  40 
Pac.  919,  holding  that  a  railroad  passenger  is  only  required  to  ezerdBe  ordinary 
care,  and  a  slight  inattention  to  duty,  which  is  not  the  proximate  cause  of  his 
injury,  will  not  bar  recovery  for  injuries  caused  by  the  company's  negligence; 
Atchison,  T.  &  S.  F.  R,  Co.  v.  O'Melia,  1  Kan.  App.  374,  41  Pae.  487,  on  the 
question  of  Contributory  negHgence  in  actions  for  injuries  at  a  railroad  highway 
crossing;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Kennedy,  2  Kan.  App.  68B,  48  P&c. 
802,  holding  that,  where  reasonable  minds  may  differ  on  the  question  of  contribu- 
tory negligence  in  an  action  for  injuries  at  a  railroad  crossing,  the  question  is 
for  the  jury. 

CoaolnsiTeaess  of  Terdiot  om  appeaL— Cited  and  approved  in  Union  Pac. 
R.  Co.  V.  Dlehl,  33  Kan.  422,  6  Pac.  566,  holding  that  where  the  evidence  is  all 
parol,  and  there  is  some  evidence  sustaining  every  fact  necessarily  included  in 
the  verdict,  and  the  trial  court  has  refused  to  set  the  verdict  aside,  the  Supreme 
Court  cannot  disturb  it,  though  it  in  against  the  preponderance  of  the  evidence. 

25  KAH.  410,  BABONS  t.  BROWM 

Common  oonnts*— Cited  in  Jenson  v.  Lee,  67  Kan.  639,  73  Pac.  72,  holding 
that  pleading  the  common  counts  is  suficiefkt,  defendant  beiag  entitled  to  move 
to  make  the  petition  more  definite. 

Cited  in  notes  in  84  L.  R.  A.  (N.  S.)  364;  87  Am.  Dec  478— on  sufficiency 
of  common  counts  under  Code. 

Seooadary  eTideiioe.~Clted  in  Strong  v.  tVestern  Union  Telegraph  Co.,  IS 
Idaho,  389,  as  to  secondary  evidence;  Haas  v.  C%ubb,  67  Kan.  787,  holding  that 
the  loss  or  Inability  to  produce  the  original  instruments  must  be  shown  before 
evidence  of  thefar  contents  is  admissible. 

CiUd  in  note  in  110  Am.  St.  Rep.  769,  on  admissibility  of  telegrams  as  evidence; 
in  38  Am.  Rep.  6,  on  evidence  of  telegram. 

Svbmissiofi  •£  oaao  to  jary.— Cited  in  Brasbear  v.  Rabenstein,  71  Kan.  455, 
holding  that  it  is  not  essential  that  plaintiff's  iMreliminary  statement  of  the  case 
to  the  jury  shall  include  all  the  faots  essential  to  recovery,  and  the  court  cannot 
take  the  case  from  the  jury,  unless  some  fatal  statement  or  admission  be  made, 
wbicli  precludes  recovery,  and  which  relevant  evidence  cannot  core. 

25  KAK.  419,  jKAHSAS  CITT,  FT.  8.  Sb  G.  R.  CO.  t.  OWEN 

Railroad  fires-<0oaitri1iutory  nesUcemoe.^— Cited  in  Missouri  Pac  R.  Co. 
V.  Kincaid,  29  Kan.  654;  St.  Louis  &  S.  F.  R.  Co.  v.  Richardson,  47  Kan.  517, 
28  Pac.  183-— holding  that  whether  a  property  owner  was  guilty  of  contributoi? 
negligence  in  failing  to  take  due  care  to  prevent  the  burning  of  his  property  by  a 
right  of  way  fire  was  a  jury  question;  Walker  v.  Chicago,  R.  I.  &  Pac.  R.  Co., 
76  Kan.  82,  90  Pac.  772,  12  L.  R.  A.  (N.  8.)  624,  128  Am.  St  Rep.  119,  13  Ann. 
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Cm.  1204,  holding  that  after  a  right  of  way  fire  has  been  started  the  owner  mfist 
use  reasoaable  diUgence  to  protect  his  property. 

Cited  in  note  in  12  L.  R.  A.  (N.  Si.)  681,  on  duty  of  abutter  to  prevent  aoeuoiii'- 
lation  of  combastibles  near  railway, 

25  KAH.  421,  KANSAS  CITY,  XL  4?  S.  R.  C6.  t.  ICERRUX 

Oondenn*tio»  y»ooeediiis»**-^«v*o]i«l  i«4c]«KentfP*-Clted  in  Oregonian  By. 
Co.  T.  Hill,  9  Or.  B77;  Florenpe,  £.  D.  &  W.  V.  B.  Co.  ¥.  lilley,  3  Kan.  App. 
588^  43  Pac.  697— holding  that  no  personul  judgment  piho^ld  be  entered  against  a 
railroad  company  in  eminent  domain  proceedings,  but  the  court  should  find  the 
value  of  the  land  and  damages  as  an  award. 

flai  0 ■  ■  ■  iltfeasuri^  of  daaumes^w<C|ted  in  Reisner  t.  Atchison  Union  Depot  A 
R.  Co.,  27  Kan.  882,  holding  liiat  the  ftctnal  damages  to  the  owner  of  realty  from 
its  appropriation  for  public  use  may  be  recovered,  taking  its  value  to  him  in  view 
of  his  use  of  the  land,  and  he  is  entitled  to  compensation  for  the  loss  he  sustains 
ip  the  value  of  his  property  by  being  deprived  thereof  by  it  being  taken  for  a 
railroad  right  of  wagr;  Atchison  A  N.  B.  Co.  v.  Oough,  29  Kan.  94;  Chioago,  K. 
A  W.  R.  Co.  Y.  WillitB,  45  Kan.  110,  25  Pac.  576;  Missouri,  K.  A  N.  W.  R*  Co. 
V.  Schmuck,  79  Kan.  545,  100  Pac.  282— holding  that  when  damages  may  be  re- 
covered for  depreciation  in  the  market  value  of  real  estate,  as  by  taking  a  part 
for  railroad  use,  recovery  may  be  had  for  depreciation  to  the  whole  tract,  though 
6nly  a  part  of  the  tract  is  injured;  Chicago,  K.  A  W.  R.  Co.  v.  Brnnson,  43 
Kan.  371,  28  Pac;  495— holding  that  where,  though  plaintiff's  farm  was  in  one 
inclosure,  the  land  taken  for  right  of  way  purposes  was  in  an  BO^acre  subdivision 
which  waji  Alone  named  in  the  bond  for  appeal  from  the  award,  evidenoe  showing 
damage  to  the  entire  farm  was  admissible. 

Cited  in  note  Is  57  I*  R.  A.  946,  on  what  lands  deemed  pnrt  of  tract  damaged 
by  condemnation  of  portion. 

25  KAH.  424,  CUkRK  t.  IMBRIE 

New  trial— Statesient  of  grouncUi  in  motion^— Cited  in  Theilen  v.  Hann, 

27  Kan.  778,  holding  that  a  justice  of  the  peace  does  not  commit  error  in  re- 
fusing to  grant  a  new  trial,  unless  seme  of  the  grounds  mentioned  in  GomP*  liaws 
1879,  p.  718.  I  110,  are  urged  therefor;  Decker  v.  House,  30  Kan.  614,  1  Pac. 
584;  Leavenworth,  N.  A  S.  R.  Co.  v.  Whitaker,  42  Kan.  634,  22  Pac.  733;  8tanard 
V.  Sampson,  23  Okl.  13,  99  Pac  796— holding  that  all  supposed  errors  at  trial, 
including  errors  in  instructions,  are  waived,  unless  a  motion  for  a  new  trial 
founded  thereon  is  made  and  overruled;  HcNally  v.  Keplinger,  37  Kan.  556,  15 
Pac.  534,  holding  that  the  question  of  the  insufficiency  of  the  evidence  cannot  be 
considered  on  appeal,  unless  a  proper  motion  for  a  new  trial  on  that  ground  was 
made  and  overruled;  Cooper  v.  Brinkman,  38  Kan.  442,  17  Pac  157,  holding  that 
where  only  a  verbal  motion  for  a  new  trial  was  had,  and  the  grounds  of  the  mo- 
tion were  not  stated  in  the  record,  the  motion  cannot  be  considered  on  appeaL 

Saj|io-*-Ovorr«lisis  motion  pro  for»o^  Cited  in  State  v.  Snmmers,  44  Kan. 
637,  24  Pac  1009;  Larabee  v.  Hall,  50  Kan.  311,  81  Pac.  1062;  Pinson  A  Sunday 
T.  Prentioe,  8  Okl.  148,  66  Pac.  1049-^olding  it  error  to  overrule  a  motion  foe 
a  new  trial  merely  pro  forma,  even  if  die  case  is  submitted  to  the  oourt  for  trial 
without  a  Jury. 

25  KAN.  426,  MANWIUCX  ▼.  TXJBN£R 

25  KAN.  430^  BUNPItBX  t.  PENN 

Motions  Consideration  of  norits.*"Cited  in  Rullman  ▼.  Hulse,  88  Kan. 
670,  7  Pac.  210,  holding  that  it  is  not  strictly  true  that  nothing  can  be  <^nsidered 
on  motion  to  dissolve  an  attactonent  which  is  involved  in  the  merits,  and  defend- 
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ant  may  controTert  the  grounds  of  tbe  attachment,  although  he  controyerts  some 
of  the  allegations  of  the  petition  in  doing  so;  Clark  ▼.  Montfort,  87  Kan.  796v  15 
Pac.  899,  holding  that  where  the  statement,  in  an  affidayit  for  attachment  in  an 
action  to  recoTer  farm  rent,  that  the  rent  is  due  and  unpaid,  is  not  true,  the  at- 
tachment will  be  discharged;  Stapleton  t.  Orr,  43  Kan.  170,  23  Pac.  109,  holding 
that  a  judgment  vacating  an  attachment  is  not  a  judgment  on  the  merits;  Holder- 
man  y.  Jones,  52  Kan.  748,  84  Pac  352;  Newell  v.  Whitwell,  16  Mont.  248,  40 
Pac.  866 — ^holding  that  on  a  motion  to  dissolve  an  attachment  the  merits  of  the 
main  action  cannot  be  tried;  Carnahan  y.  Qnstine,  2  OU.  390,  37  Pac  594,  hold- 
ing that  the  court,  upon  motion  to  dissolve  a  temporary  injunction,  need  not  re- 
fuse to  consider  it  until  final  trial,  because  the  face  of  the  petition  shows  that 
no  cause  of  action  was  stated,  so  that  the  temporary  injunction  was  improper. 
Cited  in  note  in  123  Am.  St  Rep.  1063,  on  proceedings  to  dissolve  attadunenti. 

MS  KAN.  439,  FAT  t.  EDMI8TOK 

Cited  in  Fay  v.  Bdmiston,  28  Kan.  106.  ^ 

JvdsmeAt  agatmt  prlaotpaL— CoasliislTcaefls  ^g^**"^  swrety^^Oited  in 
Blyth  y.  People,  10  Colo.  App.  526,  66  Pac.  680,  holding  that  hi  an  action  on  a 
sheriff's  bond  for  money  collected  by  him  on  an  execution,  where  the  answer  ad- 
mitted the  levy  and  the  amount  the  property  was  sold  for,  and  the  only  issue  was 
the  amount  of  compensation  of  a  custodian,  to  be  taxed  as  costs,  an  order  fixing 
such  compensation  and  requiring  payment  of  the  balance  to  the  judgment  plaintif 
was  conclusive  upon  the  sureties;  Fay  v.  Edmiston,  28  Kan.  105;  Park  v.  En- 
sign, 66  Kan.  50,  71  Pac.  230,  ^  Am.  St  Rep.  352— holding  that  a  judgment 
against  a  principal  is  only  prima  fade  evidence  against  the  sureties  on  a  promis- 
sory note. 

CUted  in  notes  in  52  L.  B.  A.  175;  88  Am.  Dec  383— on  conclusiveness  against 
sureties  of  judgment  against  principaL 

Aetloa  oa  Jmdsaaent— Defeases^— Cited  in  note  in  37  Am.  Bep.  252;  on  de- 
fenses available  in  action  on  judgment 

26  ;KAJr.  4441,  BATHBOHE  ▼•  STERIilKO 

Cited  in  Brown  v.  Parker,  2  OkL  258,  39  Pac  567. 

Town  sites— ConTeyaaoes  to  oeoiipaats.^Cited  in  Biddlck  y.  Kobler,  110 
Cal.  191,  42  Pac.  578,  holding  that  a  deed  to  plaintiff  by  the  superior  judge  of 
land-  which  is  a  part  of  a  town  site,  a  patent  to  which  was  issued  to  the  superior 
judge  in  trust  for  the  occupants,  is  not  conclusive  upon  defendant  in  so  far  as  it 
includes  land  never  occupied  by  plaintiff,  but  was  occupied  by  defendant  at  and 
prior  to  the  application  for  the  patent;  City  of  Pueblo  y.  Budd,  19  Colo.  579. 
36  Pac  509,  holding  that  each  occupant  of  a  town  site  at  the  time  of  its  entry 
became  beneficiaries  of  fhe  trust,  and  had  an  equitable  ownership  of  the  lot  or 
parcel  to  the  extent  of  their  occupancy;  Beasoner  y.  Markley,  25  Kan.  635, 
holding  that  a  deed  executed  by  a  probate  judge  to  town-site  property  canoot 
destroy  pre-existing  rights,  and  a  mortgage  by  a  settler  and  occupant  of  town- 
site  land  is  not  invalid;  City  of  Helena  v.  Albertose,  8  Mont  499,  20  Pac  817, 
holding  that  under  Bev.  St  f  2391  (U.  S.  Comp.  St  1901,  p.  1459),  the  act  of 
the  probate  judge  in  embracing  an  occupied  lot  on  a  town  site  witiiin  a  street 
was  void;  Downman  v.  Saunders,  8  Okl.  227,  41  Pac  104,  holding  that  town-site 
commissioners  appointed  by  a  probate  judge  are  not  a  judicial  tribunal,  and  their 
award  is  not  a  judicial  determination,  so  that  one  seeking  to  recover  lots  under  an 
actual  occupancy -against  one  holding  a  deed  from  a  probate  judge  need  not  allege 
fraud  in  making  the  award  in  order  to  recover;  City  of  Guthrie  v.  Beamer.  3 
Okl.  652,  41  Pac.  647,  holding  that  claiming  public  land  as  a  town-site  settlemeot 
gives  no  vested  interest  as  against  the  United  States  untn  an  entry  is  made  at  the 
proper  land  ofllce;  Marysville  Investment  Go.  t.  HoDe,  5  Kan.  App.  406^  49  Pftc. 
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332,  holding  tbait  officers  of  a  town*aite  company,  who  accepted  a  deed  as  snch 
to  a  town  site,  were  estopped  froin  claiming  title  to  themselves;  Ghisolm  v. 
Weisse,  2  Okl.  611,  39  Pac  467,  holding  that  findings  by  town-site  commissioners 
appointed  by  a  probate  judge  under  act  of  Congress  are  merely  priina  facie  and 
advisory  and  equity  may  re-examine  the  findings  as  to  settlement  and  occupancy, 
and  cause  the  lot  to  be  conveyed  to  the  person  who  should  have  received  it;  Bing- 
ham V.  City  of  WaUa  Walla,  3  Wash.  T.  68,  13  Pac  408,  holding  that  the  primary 
purpose  of  the  act  of  Congress  of  1867  was  to  secure  to  occupants  the  lands  ac- 
tually held  by  them  for  town-site  purposes. 

25  KAN.  449,  KNOX  t.  NOBI.E 

RepleTiap— Fetitioiip^Valiie  of  property.— Cited  in  Lewis  v.  Hughs,  49  Kan. 
23,  30  Pac.  177;  Ward  v.  Richards,  28  Okl.  629,  115  Pac.  791~holding  that  the 
petition  in  replevin  should  allege  the  value  of  the  property  in  controversy. 

JSame—Verdiot— Value  of  property— Partievlar  itemsw— Cited  in  Blake  v. 
Powell,  26  Kan.  320,  holding  that,  in  replevin  for  a  stock  of  goods,  the  verdict 
need  not  state  the  value  of  each  article,  but  only  of  the  entire  stock. 

25  KAK.  454,  TXJC;KEB  t.  OABNEB 

Piaeretloa  im  granting  oontimuuaoe.^— Cited  in  Clonston  v.  Gray,  48  Kbxi, 
31,  28  Pac.  983,  holding  that  the  granting  of  a  continuance  is  largely .  within  the 
trial  court's  discretion,  which  will  not  be  disturbed,  in  absence  of  abuse. 
'    Cited  in  note  in  74  Am.  Dec.  145,  on  continuance  of  civil  causes. 

25  KAN.  459,  JORDAN  t.  MeNEIIi 

Estoppel— XUasbUns  tUrd  person  to  oonunilt  fvmwLf^iUd  in  McNeil  v. 
Jordan,  28  Kan.  7;  Northrup  v.  Hottenstein,  38  Kan.  263,  16  Pac.  445;  State 
V.  Matthews,  44  Kan.  696,  25  Pac.  36,  10  Ia  B.  A.  308;  Lawrence  v.  Guaranty 
Investment  Co.,  51  Kan.  222,  32  Pac.  816;  Rose  v.  Douglass  Township,  52  Kan. 
451,  34  Pac  1046,  39  Am.  St.  Rep.  354— holding  that,  when  one  of  two  innocent 
persons  must  suffer  from  another's  fraud,  he  who  enabled  the  wrongdoer  to  com- 
mit the  wrong  must  in  equity  bear  the  loss;  Harrison  Nat.  Bank  v.  Pease,  8  Kan. 
App.  573,  54  Pac.  1038,  holding  that  a  bona  fide  mortgagee,  taking  after  a  prior 
mortgage  had  been  discharged  of  record,  was  entitled  to  priority  over  such  mort- 
gage, though  the  latter  had  been  assigned  by  the  mortgagee  when  he  executed 
the  release  of  record. 

Cited  in  note  in  36  L.  R.  A.  (N.  S.)  541,  on  right,  as  against  subsequent  bona 
fide  purchaser,  to  avoid  deed  because  of  deception  as  to  contents  or  character  of 
paper  signed. 

Parties  oa  error^Amendnient^-Cited  in  Seibel  t.  Bath,  5  Wyo.  409,  40 
Pac.  756,  holding  that,  where  a  necessary  plaintiff  in  error  is  not  joined,  the 
omitted  party  may  be  joined  as  plaintiff  in  error,  though  a  motion  to  dismiss  on 
the  ground  of  such  defect  in  parties  has  been  filed. 

25  KAN.  467,  SCHOOIi  BIST.  NO.  1,  RENO  COITNTT,  t.  8HADPUCK 
Uniform  soliool  system.— Cited  in  Campana  v.  Calderhead,  17  Mont  548, 
44  Pac.  83,  36  L.  R.  A.  277,  holding  that  the  constitutional  provision  requiring 
a  uniform  system  of  public  schools  does  not  require  that  the  text-books  be  uni- 
form. 
Cited  in  note  in  36  L.  R.  A.  278,  on  adoption  of  text-books  for  public  schools. 

Public  or  private  iaiterost  mm  affeotins  vislit  to  sve.^— Cited  in  School 
XMst  No.  1  V.  Neil,  36  Kan.  617,  14  Pac  253,  59  Am.  Rep.  575,  holding  that  a 
private  citizen  cannot  enjoin  the  obstruction  of  a  public  highway  as  a  public 
nuisance^  without  showing  special  injury  to  himself;  Board  of  Com*rs  of  Barber 
Coun^  T.  Smith,  48  Kan.  831«  29  Pac  665»  holding  that  to  entitle  a  citisen  to 
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maiiitain  an-  actloa  fo  enjoin  the  board  of  eoanty  cottmiaaloaert  from  porchaoiag 
bridged  builf  on  piiblk  highways  lie  must  ahoir  some  mtetest  peculiar  to-  bhnself, 
different  in  kted,  aa  well  as  in  degpee,  ttcm  tbat  of  the  general  public;  TMHttaan 
▼.  De  fioissleire  Odd  Fellowa'  Orphans'  Home  Sc  industrial  School  AssX  OS  Kan. 
1,  71  Pac.  286^  holding  that  tbe*  Attorney  General  can  sue  to  enforce  a  charity 
which  affects  the  community  in  general. 

Cited  ki  note  in  19  K  R.  A.  (N.  S.)  lOOS,  as  to  who  may  complain  of  noncoM- 
pHaace  wkh  statute  in  adopting  or  changing  school  text-books. 

26  KAH.  479,  JENKIHS  ▼•  IiZHTIS 

Res  cestflo— ConteiBporAneoiis  declmrations^-Gfted  in  Tennis  t.  Interstate 
Consolidated  Bapid  T)ransit  R.  Co.,  46  Kan.  508,  25  Pac.  870,  holding  that  res 
gestae  declarations  nrast  be  contemporaneous  with  tbe  principal  events  iHdch  they 
serve  to  explain. 

25  XAX.  484,  WHITE  ▼.  TBEOV 

Cited  in  White  v.  Mease,  25  Kan.  571. 

Disoretion  in  eztoadiac  time  to  file  answer.— >Cited  in  Merten  v.  New- 
forth,  44  Kan.  705,  25  Pac.  204,  holding  that  where,  after  a  demnrrer  to  the  peti- 
tion Is  ovenniled,  defendant  does  not  file  his  answer  withki  the  tine  a&owed,  an 
application  for  further  time  is  addressed  to  the  court's  discretion. 

2S  KAK.  488,  DUNLAP  v.  HoF ABUklTO 

Cited  in  Manley  v.  Park,  62  Kan.  553,  64  Pac  28. 

AttaoHment— Presumption  of  serwiee^-- Cited  !n  'Wilkins  r.  l^>iirteBott,  42 
Kan.  176»  22  Pac  11,  boidlag  that  it  would  be  presumed  that  tho  officer  logaOy 
served  an  order  of  attachment,  thougb  the  T«tam  does  not  expressly  state  that 
he  left  a  copy  of  the  order  with  the  occupant,  or,  if  none,  ia  a  oonspieoons  placs 
on  the  premises,  where  it  is  shown  by  the  return  that  he  took  possession  of  tka 
property  attached  and  left  a  true  copy  of  the  order. 

flame— XrreBnlarities.—^ted  in  note  in  79  Am.  Dec  171,  on  irregularities 
and  defects  avoiding  attachment 

Commencement  of  action.— Cited  in  Bannister  v.  Carroll,  43  Buan.  64,  22 
Pac.  1012,  holding  that  it  is  error  to  discharge  an  attachment  against  a  nonresi- 
dent because  an  ordinary  summons  was  not  issued  to  the  sheriff,  where  the  ac- 
tion was  commenced  by  filing  a  petition,  bond  for  costs,  affidavit  for  publication 
of  summons,  and  priecipe  for  a  summons  by  publication,  and  an  order  of  attach- 
ment is  levied;  Pelham  v.  ESdwards,  45  Kan.  547,  26  Pac  41,  holding  that  an 
order  of  delivery  in  replevin  cannot  rightfully  issue  before  the  action  is  com- 
menced; Jones  V.  Wamick,  49  Kan.  63,  30  Pac.  115,  holding  that  if  an  affidavit 
for  constructive  service  and  the  first  publication  thereof  is  not  made  for  more 
than  13  months  after  the  filing  of  the  petition,  and  the  issue,  levy,  and  return 
Qf  an  order  of  attachment,  an  action  has  not  been  commenced,  and  an  order  of 
attachment  cannot  be  issued  and  served;  Wester  v.  Long,  63  Kan.  876»  66  Pac» 
1032,  holding  that  Gen.  St.  1901,  i  4448  (Code  Civ.  Proc  !  20),  relating  to  at- 
tempts to  commence  actions,  only  appHcs  to  the  statute  of  limitations;  State  t. 
Alexander,  84  Kan.  393,  114  Pac.  241,  holding  that  while,  under  the  statute,  an 
attempt  to  commence  an  action  shall  be  deemed  the  commencement  thereof,  if 
followed  by  publication  or  service  within  60  days,  such  service  or  publication 
must  be  had  before  the  limitation  has  run;  Kelly-Goodfellow  Shoe  Co.  v.  Todd, 
6  OkL  360,  49  Pac.  53,  holding  that  an  action  of  replevin  was  commenced  when 
the  petition  was  filed  and  summons  issued;  Raymond  v.  Nix  Halsell  St  Co.,  5 
OkL  656,  49  Pac.  1110,  holding  that  an  action  is  commenced  In  an  attachment 
proceeding  when  plaintiff  files  an  affidavit  for  publication  and  follows  the  subse- 
^oent  statutory  requirements,  unless  they  are  waived  bf  defeadanfs  entry  «f 
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appearance  trMAA  W»  days;  Ball«w  ▼.  Toviig,  24  OU.  182,  lOa  Pae.  623»  28  L.  B. 
A.  (N.  S.)  1084,  on  the  question  of  commencenMDt  of  actiom  in  attachment. 

Reiriew^fiirMe»e»«-Blll  ef  ex^eptlona  o^  tmtn  i»aai  ■  Cited  in  Wilson  v. 
Prioe-Baid  Auditing  Commissioa  for  the  State,  31  Kan.  2N,  1  Pac  587;  Bass 
T.  Bwzngley,  42  Kan.  729,  22  Pac.  714— boMUog  tkat  the  e-fidenoe  can  otHj  be 
reriewed  opon  a  case-made  or  bill  of  exce^ons. 

25  KAJI.  49i2,  FIiBOK  ▼.  IXTABKHR 

I]Mt«llm«Kt  «oatva«ia^F«vf^ttt«e  t^9  hv^oh^MMtd  in  Lattiaai  t.  Davis, 
44  Fed.  862,  holding  that,  where  the  contract  of  sale  provide*  that  title  ahall 
remain  in  the  seller  until  payment  of  the  price,  the  seller  cannot  maintain  an 
action  to  recover  the  goods  until  he  returns  the  part  of  the  pric€  ulready  re- 
ceived; Savings  Society  v.  Welch,  12  Colo.  App.  195,  65  Pnc.  202,  holding  that 
where  a  ''savings  society"  issued  a  certificate  promising  to  pay  a  certain  sum  in 
eight  years,  but  providing  that  upon  failure  to  pay  any  monthly  installment  when 
due  the  certificate  should  become  void,  upon  rescission  by  the  society  upon  non- 
payment, the  member  may  recover  the  installments  already  paM,  subject  to  set- 
off; Charles  Lippincott  A  Co.  v.  Rich,  22  Utah,  196,  61  Pac.  526,  holding  that 
where  notes  given  as  the  price  of  personalty  provided  that  title  should  not  pass 
until  payment  of  all  the  notes,  and  that  the  notes  should  become  due  upon  non- 
payment of  any  of  the  notes,  upon  failure  to  pay  the  notes  the  seller  couM  de- 
mand and  recover  the  property  without  returning  the  notes. 

Cited  in  note  in  89  Am.  Dec.  127,  128,  on  contracts  of  sale  or  "lease*'  payable 
in  installments;  in  32  L.  R.  A.  461,  469;  133  Aju.  St.  Bep.  570— on  rights  aad 
remedies  of  conditional  seUer  on  buyer's  default  in  payment. 

25  IKAN.  496,  LIBBBT  ▼.  GU^BK,  Afiras64  in  IIS  U.  ft.  250,  6  ftn*. 
Ct.  1M5,  90  Is.  EcL  133 

25  KAH.  499,  BLAIN  t.  IRBT 

Cited  in  Irby  ▼.  Blain,  81  Kan.  716,  8  Pac  499. 

Kbtes— Iiery  of  ezeevtlott  or  tut  xranfaoii— Mode  of  eaf  oYO«iiseat««^ited 

in  New  Orleans  v.  Stempel,  175  17.  S.  309,  20  Sup.  Ct  110,  44  L.  Bd.  174,  holding 
that  notes  secured  by  mortgages  on  Louisiana  real  estate  which  wer#  in  that  state 
were  subject  to  taxation  therein;  Chicago  Lumber  Co.  v.  Ashwortb,  26  Kan. 
212,  holding  that  notes  and  mortgages  are  goods  and  chattels,  which  may  be 
levied  upon  and  sold  by  a  sheriff  holding  a  tax  warrant,  if  he  gets  possession 
of  them;  Morgan  v.  Saline  Valley  Bank,  4  Kan.  App.  668,  46  Pac  61,  holding 
that  a  note  attached  for  a  debt  must  be  sold  under  the  provision  of  the  Code 
for  the  disposal  of  attached  property  and  an  attempt  first  made  to  collect  it,  and 
if  it  cannot  be  collected,  or  has  a  long  time  to  run,  etc.,  it  may  be  sold. 

Held  not  applicable  in  Dykes  v.  Lockwood  Mortgage  Co.,  2  Kan.  App.  217,  48 
Pac.  268,  holding  that  under  the  statutes  a  judgment  has  no  status  for  the  purpose 
of  taxation  except  the  domicile  of  the  owner. 

Saino— ftitns  for  taxation.— Cited  in  note  in  16  L.  R.  A,  731,  on  situs  for 
purpose  of  taxation  of  debts  evidenced  by  notes  and  mortgages. 

Exeontloa  aale  after  return  day^-^ited  in  Lysle  v.  Lingenfelter,  6  Kan. 
App.  871,  50  Pac.  503,  holding  that  a  sale  under  execution  after  the  return  day 
is  not  invalid. 

25  XAK.  503,  WAFFLE  t.  ftHOBT 

Separate  aotloas  ea  aooonnt.^— Cited  in  Tootle,  Hosea  &  Co.  v.  Wells,  39 
Kan.  452,  18  Pac.  602,  holding  that  a  balance  due  on  an  account  constitutes  but 
one  cause  of  action;  Gilbert  y.  Board  of  Education  of  City  of  Newton,  45  Kan. 
31,  25  Pac  226,  28  Am.  St  Bep.  700,  holding  that  a  cause  of  action  does  not 
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exist  as  to  each  item  of  an  account,  bat  only  as  to  the  balance  which  may  be 
due  and  to  the  person  to  whom  it  is  due. 

Tolling  of  Uaiit«ti«M.i-iGited  in  Aiken  t.  Nosle,  47  Kan.  96,  27  Pac  825. 
holding  that  the  statute  of  limitations  would  not  run  against  an  action  for  services 
onder  a  contract,  where  payments  were  made  and  accepted  from  time  to  time 
in  clothing,  etc.;  Talcott  v.  Firat  Nat  Bank  of  Larned,  53  Kan.  480,  36  Pac. 
1066,  24  Lk  B.  A.  737,  on  question  of  open,  running,  and  mutual  and  running  ac- 
count between  a  bank  and  a  depositor,  as  to  which  limitations  did  not  ran. 

Cited  in  note  in  89  Am.  Dec.  81,  on  mutual  aceooaU  and  application  of  statute 
of  limitations  thereto. 

25  KAN.  504,  WHJOEB  t.  COOKSHUTT 

Imvalid  tax  title— BIsht  to  reooTor  tmsea^-Clted  in  Bela  t.  Bird,  31  Kan. 
139,  1  Pac  246;  Richards  t.  Cole,  31  Kan.  205, 1  Pac  647;  Wagner  v.  Underbill, 
71  Kan.  637,  81  Pac.  177— -holding  that  in  suits  to  quiet  title,  instituted  against 
a  tax  deed  holder,  plaintiff,  if  successful,  must  pay  all  taxes  justly  due;  Miller  t. 
Ziegler,  31  Kan.  417,  2  Pac  601,  holding  that,  before  suing  to  set  aside  a  tax  sale 
certificate,  plaintiff  should  tender  all  taxes  which  he  is  under  obligation  to  pay. 

25  KAK.  510,  N£II.  t.  CASE,  37  AM.  REP.  259 

Distinguished  in  Swartwood  t.  Sage,  68  Kan.  817,  75  Pac  508. 

Probate  appeals— Nature  of  Jarisdietlon  of  district  eoiurt«*-Oited  in 
Bryant  v.  Stainbrook,  40  Kan.  356,  19  Pac.  917,  holding  that,  where  a  claim  on  a 
note  presented  to  the  maker*s  administrator  was  tried  in  the  probate  court  on  tbe 
papers  filed  by  the  administrator,  no  application  being  made  to  file  pleadings,  the 
execution  of  the  note  must  be  proved  on  trial  of  an  appeal  to  the  district  court, 
though  not  denied  under  oath;  Phillips  t.  Faherty,  9  Kan.  App.  3S0,  58  Pac  801, 
holding  that  the  district  court,  in  hearing  an  appeal  from  a  judgment  of  the  pro- 
bate court  settling  an  estate,  sits  as  a  probate  court,  and  has  only  the  power  of 
the  probate  court  in  the  first  instance. 

Alteratiom  of  inatmiBents— PreaniBptioiu  and  burden  of  proof  .—Cited 
in  Byers  y.  Tritch,  12  Colo.  A^pp.  377,  55  Pac.  622,  holding  that  the  eyidence  suf- 
ficiently explained  the  alteration  of  the  date  of  a  note  to  shift  the  burden  of  shoe- 
ing that  it  waa  made  after  delivery  upon  one  sued  thereon;  State  v.  Roberts. 
37  Kan.  437,  15  Pac  593,  holding  that  under  the  particular  facts  an  instructioQ 
that  the  burden  was  on  plaintiff  to  satisfactorily  explain  the  alteration  in  the  re- 
cognizance sued  on  as  to  the  amount  of  the  penalty  named  therein  was  not  er- 
roneous; Arn  V.  Matthews,  39  Kan.  272,  18  Pac  65,  holding  that  an  alteration 
on  a  negotiate  instrument  would  not  necessarily  make  it  inadmissible  in  an  ac^ 
tion  thereon ;  J.  I.  Case  Threshing  Mach.  Co.  v.  Peterson,  51  Kan.  713,  33  Pac 
470,  holding  that,  in  absence  of  suspicious  circumstances,i«no  presumption  can  be 
indulged  against  the  genuineness  of  a  promissory  note ;  Scott  v.  Thrall,  77  Kan. 
688,  95  Pac.  563,  17  Lu  B.  A.  (N.  S.)  184,  127  Am.  St.  Rep.  449,  holding  that  tbe 
burden  is  on  plaintiff  in  a  will  contest  to'  show  that  an  erasure  in  the  will  was 
made  under  such  circumstances  as  would  invalidate  the  will ;  Farmers'  Nat.  Bank 
of  Tecnmseh  v.  McCaU,  25  Okl.  600,  106  Pac.  860,  26  L.  R.  A.  (N.  S.)  217,  hold- 
ing that  generally  tbe  law  presumes  that  an  alteration  of  an  instrument  is  legiti- 
mate until  the  contrary  appears,  but  the  authorities  conflict  as  to  whether  the 
rule  extends  to  negrotiable  instruments. 

Cited  in  note  in  86  Am.  St.  Rep.  130,  on  unauthorized  alteration  of  written  io- 
struments;  in  70  Am.  Dec  549  (par.  1),  on  material  alteration  of  commexcial 
paper. 

25  KAN.  617,  OODEIT  t.  8TOKBS 

Waiver  of  notloe  of  proceedings .^-Cited  in ^  Board  of  Com*rs  of  Woodson 
County  y.  Heed,  33  Kan.  34,  5  Pac.  453;  holding  that  failure  to  give  a  landowner 
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notice  of  the  opening  of  a  road  is  waived  by  his  presenting  to  the  board  of  count) 
commissioners  a  claim  for  damages;  Alun  v.  Board  of  Oom'n  of  Riley  County» 
36  Kan.  170,  13  Pac.  2;  Stephens  t.  Board  of  Com'rs  of  Leavenworth  County, 
36  Kan.  664,  14  Pac.  175— holding  that  a  remonstrator  against  the  laying  out  of 
a  public  road,  who  appeared  before  the  board  and  opposed  the  location  of  the 
road,  by  failing  to  make  any  special  appearance  waived  the  giving  of  notioes  of 
the  meeting  for  the  view  and  survey  of  the  road;  Bledsoe  v.  Seaman,  77  Kan. 
679,  8{»  Pac.  576,  holding  parties  wbo  obtain  a  judgment  by  fraudulently  mislead- 
ing the  court  as  to  the  facts  upon  "which  it  rests  are  estopped  from  denying  its 
validity. 

26   KAH.    519>   BIXON   TP.   ▼.  BOABD    OF  OOX'BB    OF   8UMMBB 
OOUHTY 

26  KAH.  622,  LONG  t.  IXTOIiF 

Cited  in  Central  Branch  U.  P.  R.  Co.  y.  Shoup,  28  Kan.  804,  42  Am.  Rep.  168 ; 
Lorimer  v.  Fairchild,  68  Kan.  328,  75  Pac.  124. 

Tax  deed— Validity— Notice  of  redemption.— Cited  in  Blackistone  v.  Sher- 
wood, 31  Kan.  35,  2  Pac.  874,  holding  that  notice  of  redemption  in  substantial 
compliance  with  the  statute  as  to  time,  etc.,  is  essential  to  the  validity  of  a  tax 
deed ;  Stout  v.  Coates,  85«Kan.  382,  11  Pac.  151,  holding  that  the  posting  of  the 
redemption  list  and  notice  required  by  Comp.  Laws  1879,  c.  107,  f  137,  cannot  be 
omitted,  and  failure  to  comply  therewith  will  be  fatal  to  the  tax  deed,  if  chal- 
lenged before  the  statute  of  limitations  has  operated  thereon;  Hill  v.  Timmer- 
meyer,  86  Kan.  252,  IS  Pac  211,  holding  that,  where  the  final  redemption  notice 
did  not  give  the  owner  of  land,  sold  for  taxes  three  years  after  the  sale,  as  required 
by  statute,  in  which  to  redeem,  the  tax  deed  was  voidable  at  his  election,  though 
not  executed  until  more  tlian  three  years  after  the  tax  sale. 

Same  Tdmltittlons.-Citad  in  Leppo  v.  GUbej^  26  Kan.  138 ;  Keith  v.  Keith, 
26  Kan.  26--'holding  that  Act  March  11,  1876  (Laws  1876,  c.  34),  extending  the 
limitation  within  which  to  avoid  a  tax  deed,  applied  to  a  tax  deed  executed  May 
16»  1876,  though  the  tax  sale  was  had  while  the  statute  of  1868  was  in  force,  re- 
quiring the  action  to  be  brought  within  two  years. 

26  KAH.  626,  BITROETT  t.  BABRICK 

Avoiding  minor'a  oontraot.— Cited  in  Dillon  v.  Burnham,  Hanna,  Munger  & 
Oo.,  43  Kan.  77,  22  Pac.  1016,  holding  that,  if  the  contract  is  one  which  may  be 
avoided,  the  minor  may  refuse  to  comply  with  it  at  any  time  he  is  sued  thereon, 
before  his  majority  and  for  a  reasonable  time  thereafter. 

Cited  in  note  in  18  Am.  St.  Rep.  637,  on  contracts  of  infants;  in  26  L.  R.  A. 
178,  on  necessity  of  returning  consideration  in  order  to  disaffirm  infants'  con- 
tracts. 

26  KAN.  631,  BAKEB  t.  IXTABE 

25  KAH.  634,  VICTOB  SEWING  XACH.  CO.  ▼.  HHEIHSOHIIJD 

Amenta— Avthority—RepndiatioA  of  aots«— Cited  in  Raynor  v.  Bryant,  48 
Kan.  492,  23  Pac.  601,  holding  that  an  Igent,  through  whom  a  sewing  machine 
company  sold  a  large  number  of  machines  and  transacted  other  dealings,  was  a 
genera]  agent,  so  that  his  agreement  with  reference  thereto  would  bind  the  com- 
pany ;  Nichols  A  Shepard  Co.  v.  Maxson,  76  Kan.  607,  92  Pac.  545,  as  to  whether 
a  stipulation  in  a  contract  that  it  shall  not  be  varied  by  oral  agreements  enabled 
the  principal  to  repudiate  verbal  representatiotis  by  hia  agents  and  at  the  same 
time  take  the  benefit  of  the  contract;  Loomis  Milling  Co.  v.  Vawter,  8  Kan.  App. 
437,  57  Pac  48,  holding  that,  evea  If  «  wanmnty  eontahiid  In  a  oontract.of  aak 
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made  by  an  agent  was  coatrary  to  tlie  prindpai*li  inatructioiuii  be  could  not  en- 
force the  contract  and  repudiate  the  warranty 

25  KAK.  538,  HAIX  t.  8AKD£BS 

a  ted  in  Banders  v.  HaU,  87  Kan.  271,  15  Pac.  197. 

Biskt  t«  new  trial  la  alaetMiMmt— <:ited  in  Kofan  t.  Banr,  40  Kan.  45,  19 
Pac  335,  holding  that  an  action  of  ejectment  was  properly  dismissed,  where  plain- 
tiff waived  the  first  trial  and  made  no  demand  for  a  second  trial,  though  a  year 
elapsed  from  the  waiver  of  the  first  trial  until  the  order  <^  dismissal;  P&viDce 
V.  Levi,  4  Okl.  672,  47  Pac.  470,  holding  that  where  default  judgment  is  Uken  in 
favor  of  plaintiff  in  ejectment,  and  no  issue  is  raised  by  defendant  as  to  plaintiffs 
right  of  posssasion.  Code  Civ.  Proa  |  018,  awarding  a  new  trial  as  a  matter  of 
right  in  ejectment,  is  not  applicable. 

25  KAN.  551,  SWATZE  T.  WADE 

AppoalaUa  ordam— FUMOity^^-Cited  in  Dobson  ▼.  Holmea,  83  Kan.  476,  112 
Pac.  131,  holding  that  a  probate  decision  denying  an  application  for  an  order  re« 
quiring  an  administrator  to  make  an  additional  inventory  of  property  claimed  to 
belong  to  the  estate  is  a  final  decision  and  appealable. 

BetroaotlTe  laws.— Cited  in  Drake  v.  Green,  48  Kan.  534,  29  Pac  584,  hold- 
ing that  Laws  1889,  c  168,  authorizing  the  amendment  of  statements  for  a  me- 
chanic's lien,  is  not  retroactive. 

25  KAK.  550,  HBNTIO  t.  XERKKE 

Cited  in  Merriman  v.  Blanton,  25  Kan.  972. 

25  KAK.  561,  8T.  IiOUIS  ft  S.  F.  RT.  CO.  ▼.  AmMSTROKO 
25  KAK.  563,  CHAIXXM  t.  SIRTH 

25  KAN.  566,  CHEB8EBR01T0H  t.  PARKEm 

Ejeotment— ReeoTory  on  strenstli  of  own  tltlaw^Cited  in  Dnnbar  t.  Oreen, 
198  U.  S.  166,  25  Sup.  Ct.  620,  49  L.  Ed.  998,  holding  that,  in  ejectment,  plaintift 
must  recover  on  the  strength  of  his  own  title  and  not  on  the  weakness  of  deliend- 
ant*8  title,  and  the  rule  is  not  affected  by  the  fact  that  defendant  cross-petitioned 
for  equitable  relief. 

Same*^tatntor7  new  trlal.-<:itcd  in  Kennedy  v.  Haskell,  67  Kan.  612,  73 
Pac.  913,  holding  that  the  defeated  party  in  ejectment  was  entitled  to  a  statutory 
new  trial,  though  part  of  the  relief  demanded  was  a  partition  of  the  land;  Ham- 
mer V.  Rogers,  21  Okl.  367,  96  Pac.  611 ;  Keller  v.  Hawk,  13  Okl.  261,  74  Par. 
106^ho]ding  that,  where  the  principal  object  of  an  action  Is  to  recover  realty,  the 
party  recovering  judgment  may,  during  the  judgnient  term,  have  another  trial  as 
a  matter  of  right,  though  the  cancellation  of  the  evidence  of  title  of  the  adverse 
party  was  asked  as  incidental  to  the  principal  action. 

Limitations— Jndlolnl  sales^^-Cited  in  Walker  v.  Cronkite,  40  Fed.  133, 
holding  that  under  the  five-year  limitations  imposed  by  Code  Civ.  Proc.  Kan.  § 
16,  subd.  1,  an  eicecation  debtor  cannot  collaterally  attack  a  sale  ten  years  after 
the  deed  was  recorded,  where  the  record  show«  jurisdiction ;  O'Keefe  v.  Behrens, 
73  Kan.  469,  85  Pac.  555,  8  L.  R.  A.  £S,  S.)  354,  9  Ann.  Cas.  867,  holding  that 
Code  Civ.  Proc.  §  16  (Gen.  St  1901,  §  4444),  imposing  a  five-year  limitation  upon 
actions  by  heirs  to  recover  realty  descended  to  thera,  "but  sold  by  a  court  order, 
applies  to  sales  void  for  want  of  notice  to  the  heirs  of  the  proceedings  upon  which 
the  deed  is  based. 

25  KAK.  571,  WHTTB  t.  MRAn 

25  KAN.  6T2,  ■fURRTMAW  ▼•  BS^HTDV 
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25  KAN.  672,  JOBBAN  t.  MIIiIiEB 

25  KAN.  576,  STATE  ▼.  RHEA 

Continuance— Abuse  of  discretion.— Cited  In  State  v.  Rogers,  56  Kan. 
362,  43  Pac.  256,  laplding  that  uuder  the  circumstances  there  was  no  abuse  of  dis- 
cretion in  overruling  an  application  on  the  ground  of  accused's  sickness. 

Same— DUigence.— Cited  in  State  v.  Barker,  48  Kan.  262,  23  Pac.  575,  hold- 
ing that  denying  a  continuance  to  procure  an  absent  witness  was  not  ground  for 
reversal,  where  there  was  no  satisfactory  explanation  for  the  delay  in  causiug  a 
subpoena  issued  a  few  hours  before  the  application  to  be  served,  or  showing  that 
it  would  be  served  and  the  presenioe  of  the  witness  obtained ;  State  v.  Bartley,  48 
Kan.  421,  29  Pac.  701,  holding  that,  where  the  facto  to  which  the  absent  wit- 
ness will  testify  are  admitted  as  a  deposition  of  the  absent  witness,  the  applicant 
is  not  entitled  to  a  continuance  on  account  of  such  absence;  State  v.  Pipes,  65 
Ivan.  543,  70  Pac.  363,  holding  that  diligence  is  essential  to  make  it  error  to  re- 
fuse a  continuance  because  of  absent  witnesses. 

Instrnctions— licsser  degrees  of  olfensea— Frejndioial  effect.— Cited  in 
State  V.  Yarborongh,  89  Kan.  581,  18  Paa  474 ;  State  v.  Nolan,  48  Kan.  728,  29 
I'ac.  568,  80  Pac.  486 ;  State  v.  Reed,  58  Kan.  767,  87  Pac.  174,  42  Am.  St.  Rep. 
322:  State  v.  McCarty,  54  Kan.  52,  86  Pac.  888;  State  ▼.  Peak.  66  Kan.  701, 
72  Pac.  287— holding  that  instructions  on  degrees  of  offenses  inferior  to  that  of 
which  accused  was  convicted  will  not  be  deemed  prejudicial,  even  if  erroneous. 

Same— Waiver  by  failure  to  request.— Cited  in  State  v.  Winters,  81  Kan. 
414,  105  Pac.  516,  holding  that  accused  may  waive  instructions  upon  lesser  de- 
grees of  the  offense  by  failing  to  request  them,  and  so  does  waive  them  by  object- 
ing to  such  an  instruction. 

Same — Oonformity  to  evidence.— Cited  in  State  v.  Hendricks,  32  Kan.  559. 
4  Pac.  1050:  New  v.  Territory,  12  Okl.  172,  70  Pac.  198— holding  that  instruc- 
tions should  not  include  questions  raised  by  the«  information,  but  not  presented  by 
the  evidence ;  State  v.  Mowry,  37  Kan.  369,  15  Pac.  282,  holding  that  instructions 
upon  an  Offense  of  lower  degree  and  included  in  the  one  charged  on  should  not  be 
given,  unless  there  is  some  evidence  tending  to  show  that  defendant  is  guilty  of 
such  offense ;  State  v.  Estep,  44  Kan.  572,  24  Pac.  986^  holding  that  instructions 
not  conforming  to  and  supported  by,  the  evidence  should  not  be  given. 

Misconduct  of  Jnry— Affidavits  of  Jurors.— Cited  in  State  v.  Keehn,  85  Kan. 
765,  118  Pac.  851,  holding  that  where,  upon  some  of  the  jurors  being  unable  t(» 
agree  upon  a  verdict  of  second  degree  murder,  it  was  agreed  that,  if  a  verdict  of 
second  degree  murder  was  reached,  a  letter  signed  by  the  jurors,  addressed  to  the 
judge,  urging  clemency,  should  be  sent  to  him,  which  was  done  upon  such  a  ver- 
dict being  returned,  there  was  no  such  misconduct  as  would  authorize  a  new  trial ; 
State  V.  Langley,  8  Kan.  App.  815,  57  Pac.  556.  holding  that  an  unsworn  state- 
ment by  a  juror  that  the  verdict,  not  then  filed,  was  a  compromise  verdict,  does 
not  vitiate  it,  where  the  jury  thereafter  retire  and  return  the  verdict  corrected  in 
certain  particulars,  and  no  further  complaint  regarding  it  was  made. 

25  KAN.  582,  KANSAS  CITY,  L.  A  S.  R.  CO.  ▼.  PHII<I<IBERT 

Appeal— -Liberal  constmction  of  proceedings  below«— Cited  in  Union 
Pac.  K.  Co.  V.  Fray,  43  Kan.  750,  23  Pac.  1039,  holding  that  findings  of  fact 
will  be  harmonized,  and  construed  so  as  to  sustain  the  verdict,  if  possible;  State 
V.  Wood,  49  Kan.  711,  31  Pac.  78f>,  holding  that  the  proceedings  of  the  lower 
court  will  be  driven  such  a  construction,  if  possible,  as  will  uphold  them. 

Contribntory  negligence— Snrden  of  proof.— Cited  in  St.  Ix>uis  h  S.  F. 
K.  Co.  V.  Weaver,  35  Kan.  41L^  11  Pac.  408,  57  Am.  Rep.  176;  Missouri  Pac. 
H,  Co.  V.  M(<;ally,  41  Kan.  O-'W.  m\  21  Pnc  574;  City  of  Eskridge  v.  Lewis, 
51  Kan.  370,  :r2  Pac.  1104;    Chicagu,  11.  I.  &  P.  R.  Co.  v.  Hinds,  56  Kan.  758, 
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44  Pac.  093;  Atchison,  T.  &  S.  F.  R.  Go.  ▼.  Pe<^  79  Kan.  413,  100  Plie.  54: 
Oklahoma  City  t.  Reed,  17  Okl.  518,  87  Pac.  645,  33  Ll  R,  A.  (N.  S.)  1083— 
holding:  that  the  burden  is  on  defendant  to  show  contributory  negligence  in  an 
action  for  personal  injuries. 

Cited  in  note  in  33  L.  R.  A.  (N.  S.)  1176,  on  burden  of  proof  as  to  contribn- 
tory  negligence. 

25  KAN.  588,  CITT  OF  EMPORIA  ▼.  SODEN,  37  AM.  BEP.  265 

Cited  in  Hetherington  y.  Sterry,  28  Kan.  426,  42  Am.  Rep.  169,  for  history  of 
transaction  inyolved  in  citing  case. 

&iBht  to  jwry  trlmV-4:!ited  in  Carpenter  ▼.  Carpenter,  80  Kan.  712,  2  Pftc 
122,  46  Am.  Rep.  106,  relating  to  the  right  of  a  party  to  a  trial  by  jury. 

Water  eonrses— Riparian  riK]its.F-Cited  in  Topeka  Water  Supply  Go.  t. 
City  of  Potwin,  43  Kan.  404,  23  Pac  678,  holding  that  the  drawing  of  water 
from  a  stream  by  a  water  company  and  transporting  it  across  its  land  for  sale 
to  a  city  is  not  a  use  of  water  under  riparian  rights;  Clark  y.  Allaman,  71 
ICan.  206,  80  Pac.  571,  70  L.  R.  A.  971,  holding  that  property  in  the  flow  of 
running  water  by  a  riparian  owner,  acquired  under  common  law,  is  protected 
by  the  fourteenth  amendment;  Salem  Mills  Co.  y.  Lord,  42  Or.  82,  69  Pac 
1033,  70  Pac  832,  holding  that  a  riparian  owner  cannot  appropriate  sufficient 
water  for  the  irrigation  and  domestic  requirements  of  a  farm  and  an  eatablisih- 
ment  containing  oyer  1000  people  and  situated  more  than  a  quarter  of  a  mile 
from  a  stream;  City  of  New  Whatcom  y.  Fairhaven  Land  Co.«  24  Wash.  483, 
64  Pac  735,  54  L.  R.  A.  190,  holding  that  a  lower  riparian  owner's  right  to 
the  usual  flow  is  property,  of  which  he  cannot  be  deprived,  except  by  eminent 
domain  and  the  payment  of  just  compensation,  even  though  the  upper  proprietor 
is  a  municipal  corporation,  which  seeks  to  divert  the  waters  for  a  necessary 
public  use. 

Same— Injuries  by'  dam^-Cited  in  note  in  91  Am.  Dec  83,  on  liability  of 
riparian  owner  for  injuiy  by  building  dam,  etc. 

Saine«^vbterranean  and  peroolatlac  waters.— Cited  in  Yineland  Irr. 
Dist  y.  Azusa  Irrigating  Co.,  126  Cal.  486,  58  Pac.  1067,  46  L.  R.  A.  820,  holding 
that,  if  the  subsurface  flow  is  necessary  to  protect  the  surface  flow  of  a  stream, 
any  diversion  thereof  which  injures  and  weakens  the  bed  of  the  stream  and  diverts 
the  surface  flow  may  be  enjoined  by  the  prior  appropriator  of  the  surface  flow; 
Jobling  V.  TutUe,  75  Kan.  351,  89  Pac  699,  9  L.  R.  A.  (N.  S.)  960,  holding  that 
percolating  waters,  such  as  springs,  belong  to  the  owner  of  the  land;  Gilmore 
V.  Royal  Salt  Co.,  84  Kan.  729,  115  Pac  541,  34  L.  R.  A.  (N.  S.)  48,  holding 
that  one  cannot  accumulate  on  his  own  land  refuse  matter  by  wiiich  the  water 
underlying  a  neighbor's  land  and  feeding  springs  thereon  is  so  affected  by  percola- 
tion as  to  be  unfitted  for  ordinary  use  or  harmful  to  vegetation. 

Cited  in  notes  in  19  L.  R.  A.  98;  64  Am.  Dec  728^  730  (par.  1),  on  subter- 
ranean or  percolating  waters;  in  52  Am.  Dec.  357  (par.  2),  on  percolating  water 
as  part  of  soil. 

Nniaanoe.— <;ited  In  note  in  71  Am.  Dec.  56  (par.  2),  on  what  constitutes  a 
nuisance. 

Ihninent  domain.— C^ted  in  note  in  16  Am.  St.  Rep.  615,  on  what  is  taking 
of  property  for  public  use;  in  102  Am.  St  Rep.  831,  on  uses  for  which  power  of 
eminent  domain  cannot  be  exercised. 

25  KAK.  613»  OORJTEIX  ▼.  ST.  1.07X8,  K.  St  A.  RY.  CO. 

Parol  eridenoe  aifeotinK  writinss.— Oited  in  Wickham  ▼.  Grant,  28  Kan. 
517,  holding  that  oral  evidence  is  admissible  to  show  that  the  execution  of  a 
note  was  obtained  by  fraud;  Hopkins  v.  St  Louis  &  S.  F.  R.  Co.,  29  Kan.  541; 
St.  Louis  Wire-Mill  Ck>.  y.  Consolidated  Barb-Wire  Co.,  46  Kan.  773,  27  Pac 
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118;  Commercial  Union  Assurance  Go.  ▼.  Norwood,  57  Kan.  610,  47  Pac.  529; 
MUich  T.  Armour  Packing  Oo.,  60  Kan.  229,  56  Pac  1;  Thisler  y.  Mackey,  65 
Kan.  464,  70  Pac.  334— holding  that  oral  evidence  is  not  admissible  to  vary  or 
contradict  a  written  contract  contemporaneous  therewith. 

Held  not  applicable  in  Moore  y.  Chicago,  B.  L  &  P.  By.  Co.,  7  Kan.  App.  242, 
63  Pac.  775,  holding  that,  if  the  facts  aliej^ed  in  the  petition  warrant  the  reforma- 
tion of  a  contract,  it  will  be  reformed,  though  such  relief  is  not  prayed. 

tfr  XAH.  616,  BOARD  OF  COM'RS  OF  CHASE  COUMTT  t.  AIXEN 

Kotioe  of  opening  l&igliway— Effect  of  f ailnro  to  BiTe.»Clted  in  Board 
of  Com*rs  of  Woodson  County  y.  Heed,  33  Kan.  34,  5  Pac  453— holding  that, 
since  the  landowner  can  waive  the  notice  prescribed  by  statute  of  the  opening 
of  a  highway  by  presenting  his  claim  for  damages,  the  board  of  county  commis- 
sioners cannot  revoke  its  action  in  opening  a  highway  for  want  of  jurisdiction 
of  claimant's  person  because  of  failure  to  give  notice,  where  his  daim  for  dam- 
ages is  presented  and  the  road  opened. 

26  KAK.  618,  STEPHENS  t.  BAIXOU,  Smuo  oaso  on  sulMoquent  ap- 
peal, 27  Kaa.  594 

25  KAK.  622,  KEW  ENOIiAND  MORTOAOE  SECURITY  CO.  t.  SMITH 

Jndieial  sale— ConArmation*— ^ted  in  Johnson  v.  Lindsay,  27  Kan.  514, 
holding  that,  where  it  appears  upon  the  trial  on  the  merits  that  plaintiH  has  no 
cause  of  action,  the  confirmation  of  an  execution  sale  in  his  favor  should  not  be 
permitted;  Collins  ▼.  Bitchie,  31  Kan.  371,  2  Pac.  623,  holding  that  where  the 
return  showed  that  the  officer  was  unable  to  find  any  goods  and  chattels  whereon 
to  levy,  and  hence  levied  upon  the  debtor's  realty,  and  the  proceedings  conformed 
to  the  statute,  the  court,  upon  the  purchaser's  motion,  should  con^rm  the  sale, 
though  the  officer  did  not  demand  the  amount  of  the  execution  before  levying 
upon  his  realty  and  made  no  extended  search  for  personalty  because  he  was  in- 
formed that  there  was  none;  Cowdin  y.  Cowdin,  81  Kan.  528,  3  Pac.  369,  holding 
that  where  the  decree,  return,  and  order  of  sale  are  all  regular  in  form  and  suffi- 
cient, and  no  extrinsic  matters  are  shown,  it  is  the  court's  duty  to  confirm  the 
execution  sale;  Keene  Five-Cent  Savings  Bank  v.  Marsh,  31  Kan.  771,  3  Pac 
511;  Ham  v.  Peterson,  40  Kan.  245,  19  Pac.  716— holding  that  it  is  the  duty  of 
a  judgment  creditor  to  know  when  an  execution  sale  takes  place,  and  the  sheriff 
was  not  bound  to  give  special  notice  to  his  attorney,  and  absence  of  such  notice 
was  not  ground  for  withholding  confirmation  of  the  sale;  Payne  y.  Long-Bell 
Lumber  Co.,  9  OkL  688,  60  Pac.  235,  holding  that  where  a  foreclosure  decree  bars 
all  of  defendant's  interest,  and  a  motion  is  made  under  Code  Civ.  Proc  §  473,  to 
confirm,  and  it  appears  that  the  proceedings  are  regular  and  conform  to  the  judg- 
ment and  statute,  the  motion  should  be  granted. 

Cited  in  note  in  88  Am.  Dec.  457  (par.  4)  on  duty  to  confirm  execution  sale. 

Sane— Bodemptioiu— Cited  in  McGeorge  v.  Sease,  32  Kan.  387,  4  Pac  846, 
holding,  under  the  statutes,  the  property  cannot  be  redeemed  after  an  execution 
sale. 

Same— Rorlew  of  regmlarlty  of  execution  sale*— Cited  in  Capital  Bank  of 
Topeka  v.  Huntoon,  35  Kan.  577, 11  Pac.  369,  holding  that  all  irregularities  in  an 
execution  sale  may  be  e'^amined  on  petition  jn  error  in  the  Supreme  Court. 


85  KAK.  626,  BtJBHAKS  ▼.  HUTCHESON,  37  Am.  Bep.  274 

MortKaseo— AssicnBient  of  note  witltont  mortKago.— Cited  in  Bucking- 
ham V.  Dake,  112  Fed.  258,  50  C.  C.  A.  492;  Swift  v.  Bank  of  Washington,  114 
Fed.  643,  52  C.  C.  A.  339;  First  Nat  Bank  y.  National  Live  Stock  Bank,  13  Okl. 
719,  76  Pac  130— holding  that  the  assignment  of  a  secured  note  carried  with  it 
the  mortgage,  without  any  formal  assignment. 
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Cited  in  note  in  84  Am.  Dec.  404  (par.  2),  on  right  of  bona  fide  purdiaBer  of 
note  to  enforce  mortgage  security. 

Same— Kesotialiility  of  mortKaee.— Cited  in  Windle  t.  Bonebrake»  23  Fed. 
165;  Lewis  v.  Kirk,  28  Kan.  497,  42  Am.  Rep.  175— holding  that  a  mortgage  ex- 
ecuted to  secure  payment  of  a  negotiable  note  so  far  partakes  of  the  character 
of  the  note  as  to  become  itself  negotiable. 

Same— Mortgage  as  incidental  to  note.— Cited  in  National  liTe  Stock  Bank 
V.  First  Nat  Bank,  208  U.  S.  296,  27  Sup.  Ct.  79,  51  Jm  Ed.  192,  holding  that  a 
mortgage  securing  a  negotiable  note  expires  when  the  note  is  paid;  Hutchinson 
y.  Benedict,  49  Kan.  545,  31  Pac.  147,  holding  that  a  mortgage  is  only  a  mere 
incident,  which  follows  the  debt. 

Same— Action  on  proniijie  in  mortKage.— Cited  in  Henley  y.  Wheatley,  68 
Kan.  271,  74  Pac.  1125,  holding  that  a  separate  action  cannot  be  maintained 
against  the  maker  of  a  note  upon  the  promise  to  pay  contained  in  a  mortgage 
securing  it. 

Saa&e— Dnty  of  mortgagee  to  enter  eatisfaotion  of  record^^^ited  in 
Perkins  v.  Matteson,  40  Kan.  165,  19  Pac.  633,  holding  that  a  mortgagee  who, 
after  demand  and  within  a  reasonable  time,  failed  to  enter  of  record  satLsfaction 
of  the  mortgage,  is  liable  to  the  mortgagor  for  the  penalty  prescribed  by  section 
S  of  the  act  relating  to  mortgages ;  O'Neill  v.  Douthitt,  40  Kan.  689,  20  Pac.  49:i ; 
Durham  v.  Hadley,  47  Kan.  73,  27  Pac.  105— holding  that  a  release  of  a  mortgage 
should  be  shown  by  record. 

Same— Reliance  hj  pnrcliaser  on  apparent  discliarge.— Cited  in  note  in 
15  L.  R.  A.  (N.  S.)  1029,  on  rights  of  assignee  of  mortgage  as  against  subseqaent 
bona  fide  purchasers  or  incumbrancers  relying  on  apparent  discharge. 

Same— Necessity  and  elf eot  of  recording  of  asaignmentv— <3ited  in  Berry 

V.  Berry,  57  Kan.  691,  47  Pac.  837,  57  Am.  St  Rep.  351,  holding  that  a  bona  fide 
indorsee  before  maturity  of  a  note  secured  by  a  mortgage  upon  nonhomestead 
property  takes  the  mortgage  unaffected  by  any  equities  arising  between  mortgagor 
and  mortgagee;  Mutual  Benefit  Life  Ins.  Co.  y.  Huntington,  57  Kan.  744,  48 
Pac.  19,  holding  that  a  bona  fide  indorsee  of  negotiable  paper  before  maturity, 
secured  by  mortgage,  need  not  record  the  assignment  of  the  mortgage  to  be  pro- 
tected; Chapman  v.  Steiner,  5  Kan.  App.  826,  48  Pac  607,  holding  that  Gen.  St 
1889,  par.  3887,  providing  that  the  recording  of  the  assignment  of  a  mortgage 
shall  not  be  deemed  of  itself  notice  to  a  mortgagor,  so  as  to  invalidate  any  pay- 
ment made  to  the  mortgagee,  refers  to  mortgages  standing  alone,  or  a  mortgage 
securing  nonnegotiable  instruments,  and  not  to  one  securing  negotiable  instru- 
ments. 

Cited  in  note  in  29  Ia  R,  A.  (N.  S.)  577,  as  to  effect,  upon  lien  of  mortgage 
securing  negotiable  instruments  assigned  before  maturity,  of  payment  to  payee 
without  knowledge  of  assignment 

25  KAN.  632,  KANSAS  CITT,  L.  ft  S.  R.  CO.  t.  NEVIIXE 
Injury  to  animals  on  railroad  track— Allegation  of  want  of  fences* 

Cited  in  Missouri  Pac.  K.  Co.  v.  Piper,  26  Kan.  58,  holding  that  an  allegation 
that  a  colt  was  injured  at  a  place  where  the  roadbed  and  railway  were  not  fenced, 
but  ought  to  have  been  fenced  as  required  by  law,  to  keep  stock  from  crossing 
on  and  over  the  road,  sufficiently  alleged  the  want  of  a  fence;  St.  Louis  &  S,  F. 
R.  Co.  V.  Dudgeon,  28  Kan.  2S3,  holding  that  a  general  allegation  that  defendant 
railroad  company's  line,  at  the  place  where  the  cow  was  killed,  was  not  fenced, 
is  Buflicient. 

Same— Evidence  as  to  point  of  striking:  animaL<— Cited  in  Kansas  City, 
i''t.  S.  &  G,  It  Co.  V.  Foster,  30  Kan.  329,  18  Pac.  285,  holding  that  the  evidence 
iiUbtuined  a  finding'  tbat  animals  were  first  struck  by  a  railroad  engine  at  a  certain 
point  outside  of  the  crossing. 
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Saine— Failure  to  f  onee  wkere  cattle  are  stniek*— Cited  in  BfisBoari  Pac. 
R.  Co.  ▼.  Lesrsett,  27  Kan.  323,  holding  that  where  animals  get  upon  the  track  at 
a  crossingy  or  other  place  where  the  company  is  not  allowed  to  fence,  and  then 
without  the  company's  fault  stray  along  the  track  and  are  killed  by  a  passing 
tralp,  the  company  is  not  liable,  under  Laws  1874,  c.  94,  relating  to  fencing  the 
track,  though  the  company  could  have  fenced  at  the  immediate  place  of  the  injury. 

Piirate  aotion  for  vlolatioa  of  statute.— Cited  in  note  in  0  L.  R.  A.  (N. 
S.)  355,  on  private  action  for  violation  of  statute  not  expressly  conferring  it 

26  KAK.  635,  REASONEB  ▼.  MABKXJSY 

InenmbraneeB  by  elalmaate  of  pubUe  lands.*-Oited  in  note  in  52  Am. 
St  Rep.  254  <par.  1),  on  incumbrances  by  claimants  of  piabHc  lands. 

25  KAK.  640,  HAUSS  ▼.  KOHLAR 

Illegal  prooees— I<iabiUt7^-Cited  in  Bryan  t.  Gongdon,  86  Fed.  221,  29 
C.  C.  A.  670,  holding  that,  even  if  a  writ  is  issued  by  an  ofiScer  haviag  authority 
to  issue  the  writ  in  the  first  instance,  if  there  is  not  jurisdiction  to  issue  the 
writ  under  which  the  arrest  is  made,  the  process  is  void,  and  will  not  protect 
the  party  proceeding  thereunder;  Wagstaff  v.  Schippel,  27  Kan.  450,  holding 
that  where  the  complaint,  charging  a  statutory  misdemeanor  in  cutting  and  carry- 
ing away  timber,  strictly  followed  the  statutory  language  and  was  defective  only 
in  not  stating  the  name  of  the  landowner  or  timber  owner,  or  describing  the 
land,  the  proceedings  were  not  void,  and  an  action  for  false  imprisonment  will 
not  lie  against  the  landowner;  Connelly  v.  Woods,  81  Kan.  359,  2  Pac.  773, 
holding  that  where  the  note  sued  on  showed  on  its  face  that  it  was  not 
due,  but  the  af&davit  for  an  order  of  attachment  stated  that  it  was  due, 
the  Justice  of  the  peace  issuing  the  attachment  was  not  liable  for  wrong- 
ful attachment,  though  the  attachment  plaintiff  was  liable;  In  re  Heath, 
40  Kan.  333,  19  Pac  926,  holding  that  courts  will  not  extend  by  construc- 
tion either  statutes  or  affidavits  thereunder,  so  as  to  impose  restraints  on 
personal  liberty,  and  to  authorize  an  execution  against  the  person  of  a  judgment 
debtor,  under  Code  Civ.  Proc.  §  507,  an  affidavit  therefor  must  be  made  by  the 
judgment  creditor  or  his  attorney;  Bryan  v.  Congdon,  54  Kan.  109,  37  Pac. 
1009,  holding  that  the  facts  contained  in  an  affidavit  for  arrest  must  be  suffi- 
cient to  justify  the  charge  on  which  the  arrest  is  based;  Smith  v.  Casner,  2 
Kan.  App.  591,  44  Pac.  752,  holding  that,  after  complaining  witness  in  malicious 
trespass  had  executed  a  bond  for  costs,  the  justice  had  no  authority  to  commit 
him  until  the  costs  were  paid,  and  an  order  of  commitment  was  void;  Strozzi  v. 
Wines,  24  Nev.  3S9,  55  Pac.  828,  57  Pac.  832,  holding  that  an  arrest  in  a  civil 
case  under  a  statute  authorizing  an  arrest  upon  a  certain  showing  is  illegal, 
unless  such  showing  be  made  in  the  affidavit  for  arrest,  and  the  person  obtain- 
ing the  warrant  is  liable  for  damages  for  false  imprisonment. 

Cited  in  notes  in  54  Am.  Dec.  266;  67  Am.  St.  Rep.  4i3--on  false  imprison- 
ment. 

Imprlflonmeat  for  debt.— Cited  in  note  in  34  L.  R.  A.  645,  on  constitu- 
tionality of  imprisonment  for  debt. 

25  KAN.  645,  NOBLE  t.  BUTLER 

Cited  in  Butler  v.  Craig,  29  Kan.  205;  Rounaaville  v.  Hazen,  33  Kan.  71,  5 
Pac.  422— appeal  in  related  case. 

JvdsmeatF-ReUef  asalnetw— Cited  in  Boyd  v.  Huifaker,  40  Kan.  634,  20 
Pac.  459,  holding  that  no  defense  can  be  set  up  in  an  action  on  a  redelivery  bond 
which  could  have  been  set  up  with  reasonable  diligence  in  the  replevin  action. 

Cited  in  note  in  30  Ia  R.  A.  789,  on  injunctions  against  Judgments  obtained 
by  fnfcud,  accident,  mistake,  surprise,  and  duress;  in  31  L.  R.  A.  40,  on  negli- 
gence as  a  cause  for  and  aa  a  bar  to  injunctions  against  JudgmentSu 


26  KAN.)  NOTBS  ON  KANSAS  REPORTS 

25  KAK.  662,  KSaUfEB  t.  PfiTIOO 

Cited  in  City  of  Osborne  v.  Hamilton,  29  Kan.  1. 

Code  proviaions  as  applicable  to  prooeedinKs  before  Jnattoea  of  tbe 

peaee.^-Cited  in  Theilen  v.  Hann,  27  Kan.  778,  holding  that  a  justice  could  not 
commit  reversible  error  in  refusing  a  new  trial,  unless  some  of  the  grounds  men- 
tioned in  Comp.  Laws  1879,  p.  718,  §  110,  existed;  Green  well  y.  Greenwell,  2S 
Kan.  413,  as  to  motion  for  new  trial  in  justice's  court;  Connelly  ▼.  Woods,  31 
Kan.  359,  2  Pac.  773;  Lyons  t.  Insley,  Shire  &'  Co.,  32  Kan.  174,  4  Pac.  150- 
holding  that  Code  Civ.  Proc.  §§  230,  231,  have  no  application  to  coses  before 
justices,  so  that  a  justice  cannot  issue  an  attachment  upon  a  claim  before  due; 
Stevens  v.  Beaseley,  8  Kan.  App.  753,  61  Pac.  762,  holding  that  Gen.  St  1S97, 
c.  103,  §i  146,  147,  148,  control  in  proceedings  in  error  to  review  a  justice's 
judgment;  State  ex  rel.  Porter  v.  Ritchie,  32  Utah,  381,  91  Pac.  24,  holding 
that,  under  Rev.  St.  1898,  §  3742,  no  time  is  fixed  within  which  a  motion  for 
a  new  trial  must  be  decided  in  a  justice's  action. 

Motion  for  new  trial— Meeessity  and  snAeieneyw— Cited  in  Mills  ▼.  Kan- 
sas Lumber  Co.,  26  Kan.  574,  holding  that  an  assignment  of  a  ground  for  new 
trial,  in  justice  court  in  a  case  tried  without  a  jury,  that  the  "venJict"  was 
against  the  evidence,  was  insufficient;  Decker  y.  House,  30  Kan.  614,  1  Pac. 
584 ;  McNally  v.  Keplinger,  37  Kan.  553,  15  Pac-  534— holding  that,  to  reverse 
a  judgment  for  insufficiency  of  the  evidence,  a  motion  for  a  new  trial  on  that 
ground  must  have  been  made  and  overruled. 

25  KAN.  658»  AIJ>ER1CAN  ▼.  BOEKBK 

Cited  in  Boeken  v.  Alderman.  26  Kan.  738. 

Forcible  entry  and  detainer^Defeneea.— Cited  In  Conaway  y.  Gove,  27 
Kan.  122,  holding  that  an  equitable  title  was  a  defense  to  an  action  of  forcible 
detainer  brought  under  the  last  clause  of  Code  Civ.  Proc.  §  159,  before  a  justice; 
Gilmore  v.  Asbury,  64  Kan.  383,  67  Pac.  864,  holding  that  forcible  deUiner 
would  not  lie  under  the  circumstances;  Zahn  v.  Obert,  24  Okl.  159,  103  Pac. 
702,  holding  that  forcible  entry  and  detainer  will  lie  where  defendant  is  in  pos- 
session under  a  quitclaim  deed  from  a  third  person  executed  after  the  institu- 
tion of  the  action,  plaintiff  appearing  to  be  the  fee-simple  owner. 

Distinguished  in  Moran  v.  Moran,  54  Kan.  270,  38  Pac.  268,  holding  that 
where  a  tenant  leased  without  any  definite  period  being  fixed  for  the  expiratioo 
of  the  term,  paying  rent  monthly,  and  failed  to  pay  his  rent,  though  requested 
to  do  so,  the  fact  that  the  tenant  remained  in  possession  more  than  two  years 
would  not  bar  an  action  of  forcible  entry  and  detainer. 

Cited  in  note  in  77  Am.  Dec.  554,  on  giving  title  in  evidence  in  forcible  entry 
and  detainer;  in  121  Am.  St.  Rep.  408,  412,  413,  on  right  to  civil  action  for 
forcible  entry  and   detainer. 

Adverse  poMeasion.— Cited  in  Rathbone  y.  Boyd,  30  Kan.  485,  2  Pac.  664, 
holding  that  possession  of  land  was  adverse. 

Cited  in  note  in  88  Am.  St.  Rep.  719,  on  color  of  title. 

25  KAN.  662,  WATSON  t.  RICHARD 

Personal  liability  of  eeliool  olfteera.^-Cited  and  diatinguished  in  Merrill 
T.  foung,  5  Kan.  App.  761,  47  Pac.  187,  holding  that  an  order  directing  the 
treasurer  of  a  school  district  to  pay  to  a  certain  person  a  sum  for  books,  and 
reciting  that  it  was  issued  "by  authority  of  ofiicers  of  said  district,  and  payment 
guaranteed  by*'  the  signers,  designated  as  "school* officers,*'  was  the  personal  ob- 
ligation of  the  signers. 

25  KAK.  666,  HOTE  ▼.  RAYMOND 

Joinder  of  parties  and  eanaee  of  action.— <];ited  in  Woodrum  t.  Clay,  33 
Fed.  897,  holding  that  where  contractual  liability  is  founded  on  a  tortious  act, 
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and  defendant  expressly  assumes  all  liability  therefor  to  the  injared  party,  the 
tort-feasor  and  the  person  assuming  the  liability  for  the  tortious  act  may  be 
joined  in  one  action;  Gharman  v.  Lake  Erie  &  W.  R.  Co.,  105  Fed.  449,  hold- 
ing that  a  master  and  servant  may  be  joined  in  the  same  action  for  injuries 
^resulting  from  the  servant's  negligence;  Schilling  v.  Black,  40  Kan.  552,  31 
Pac.  143,  holdipg  that  a  constable  and  his  sureties  m^  be  joined  as  defendants 
in  an  action  on  the  bond;  Haskell  County  Bank  v.  Bank  of  Santa  P6,  51  Kan. 
39,  32  Pac.  624,  holding  that  an  action  for  damages  for  fraudulent  conspiracy 
cannot  be  joined  with  an  action  to  obtain  a  cancellation  of  a  certificate  of  de- 
posit owned  and  held  by  one  of  defendants  as  a  result  of  the  conspiracy ;  State 
V.  Krause,  58  Kan.  651,  50  Pac.  882,  holding  that,  where  some  of  the  sureties 
upon  two  official  bonds  for  successive  terms  were  diflferent,  an  action  against 
the  sureties  on  one  bond  could  not  be  joined  with  an  action  against  the  sureties 
on  the  second  bond;  Benson  v.  Battey,  70  Kan.  288,  78  Pac.  844,  8  Ann.  Cas. 
283,  holding  that  an  action  for  equitable  accounting  against  two  of  defendants 
cannot  be  joined  with  an  action  at  law  in  tort  for  damages  by  a  defendant  not 
affected  by  the  first  cause  of  action ;  Griffith  v.  Griffith,  71  Kan.  547,  81  ^ac. 
178,  holding  that,  where  grantor  executed  two  separate  deeds  about  the  same  time 
to  two  separate  persons  conveying  separate  tracts,  the  heirs  of  grantor  improp- 
erly joined  both  grantees  in  an  action  to  set  aside  the  deeds  and  for  partition; 
Hixon  v.  Cupp,  6  Okl.  545,  49  Pac.  927,  holding  that  the  sheriff  and  tbe  sure- 
ties on  his  bond  may  be  joined  as  defendants  in  one  suit  on  the  bond ;  Sanders 
V.  Cline,  22  Okl.  154,  101  Pac.  267,  holding  that  an  action  for  damages  for  tres- 
pass cannot  be  joined  with  a  cause  of  action  on  the  bond  of  the  officer  charged 
with  the  trespass;  Aylesbury  Mercantile  C6.  y.  Fitch,  22  Okl.  475,  90  Pac. 
1089,  23  li.  R.  A.  (N.  S.)  573,  holding  that  causes  of  action  in  tort  may  be 
joined  in  separate  counts  in  the  same  petition  with  causes  of  action  in  contract, 
when  they  arise  out  of  the  same  transaction  or  transactions  connected  with  the 
same  subject-matter  and  affect  all  the  parties  to  the  action. 

26  KAN.  669,  HARINER  t.  HACKET 

25  KAN.   674,  WHITAKER  t.  HAWXEY,  37  AM.  REP.   277,   Same 
ease  oa  n&bae^neat  appeal,  30  Kan.  317,  1  Pao.  508 

Iiease— BeBtruotion  of  buildlns-— Cited  in  Whitaker  v.  Hawley,  30  Kan. 
317,  1  Pac.  508;  Harrington  v.  Watson,  11  Or.  143,  3  Pac.  173,  50  Am.  Rep. 
462— holding  that  where  the  lease  is  of  an  upper  story,  basement,  or  apartment 
in  a  building',  the  destruction  of  the  building  does  not  discharge  the  tenant's 
liability  for  rent,  only  the  rooms  demised  being  granted. 

Cited  nnd  distinguished  in' Vale  v.  Trader,  5  Kan.  App.  307,  48  Pac.  458, 
holding  that,  where  the  only  reference  in  the  lease  to  the  dwelling  was  that  the 
lessor  **agrees  to  repair  the  tenant  house  now  on  said  premises  *  *  *  for  the 
use  of  the  lessee,  he  cannot  recover  of  lessor  the  value  of  the  use  of  the  house 
for  the  remainder  of  the  term  after  it  was  destroyed  by  fire. 

Cited  in  notes  in  22  L.  R.  A.  614 ;  45  Am.  Dec.  225 ;  92  Am.  Dec.  308  (par. 
1) ;  94  Am.  Dec.  664 ;  61  Am.  St.  Rep.  567,  571— on  rights  and  liabilities  of 
tenant  on  destraction  of  buildings. 

Sane— Partial  eTlctioa.— Cited  in  note  in  92  Am.  Dec  308  (par.  2),  on 
apportionment  of  rent  on  partial  eviction. 

Commoii  law— IHsregard  of  obsolete  rales.— Cited  in  Cooper  y.  Seaverns, 
81  Kan.  267,  105  Pac.  509,  25  L.  R.  A.  (N.  S.)  517,  135  Am.  St  Rep.  359,  on 
the  existence  of  the  common-law  rules  in  Kansas,  and  holding  that  a  rule  of 
the  common  law  which  has  always  been  used  to  thwart  natural  justice  will  be 
abrogated. 
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25  KAN.  606,  KBEOELO  t.  FUNT 

TAxation— >Assesuiieat  or  sale  of  sopftrato  pareeUu— Cited  in  Jacobs  ▼. 
Buckalew,  4  Ariz.  351,  42  Pac  619,  holding  that,  where  a  block  all  belonged  to 
one  person  and  was  covered  by  buildings  bo  joined  as  to  appear  as  one  building, 
it  was  properly  assessed  as  a  block;  Spalding  v.  Watson,  35  Kan.  39,  10  Pac 
105,  holding  that,  where  the  names  of  landowners  are  unknown  and  a  tract 
separately  owned  can  be  described  according  to  the  separate  ownership,  it  is 
safer  to  assess  them  in  separate  tracts;  Heil  v.  Redden,  38  Kan.  255,  16  Pac. 
743,  holding  that,  where  a  tract  is  assessed  as  an  entirety,  the  sale  of  a  part  for 
a  portion  of  the  tax  la  voidable. 

Same— Aa&omftt  paid  hj  puroluuier  of  tax  sale  eertiilcatew— Oited  in 
Case  ▼.  Frazier,  30  Kan.  343,  2  Pac  519,  as  to  amount  paid  by  tax  title  pui^ 
chaser. 

25  KAN.  698,  MoKEEH  t.  HAXTUH 

Uralld  tax  title— Tender  of  taxes  paid— Lien.— Cited  in  Russell  ▼.  Had- 
son,  28  Kan.  99,  holding  that  a  lien  for  taxes  paid  may  be  determined  in  eject- 
ment, whether  the  action  be  commenced  by  the  tax  deed  holder  or  by  the  party  claim- 
ing adversely  thereto;  Richards  v.  Cole,  31  Kan.  205,  1  Pac  647,  on  right  to 
lien  for  taxes  paid ;  West  v.  Cameron,  39  Kan.  73H,  18  Pac.  894,  holding  that, 
where  it  appears  in  ejectment  that  plaintiff  owns  the  property  and  defendant 
holds  under  a  voidable  tax  deed,  it  is  no  defense  to  the  action  that  plaintiff  has 
not  tendered  the  taxes  due;  Wagner  v.  Underbill,  71  Kan.  687,  81  Pac  177, 
holding  that,  in  suits  against  a  tax  deed  holder  to  quiet  title,  plaintiff,  if  suc- 
cessful, must  pay  such  taxes  as  are  fairly  due ;  City  of  Leavenworth  v.  Douglass, 
3  Kan.  App.  67,  44  Pac.  1099,  holding  that  the  tender  of  the 'amount  of  school 
taxes  due  is  not  essential  to  enjoin  an  action  to  prevent  the  sale  of  the  land. 

Cross-petition  in  error.^^ited  in  Flint  v.  Douglass,  28  Kan.  414,  as  to 
cross-petition  in  error. 


25  KAN.  600,  STATE  t.  MUX 

Assanlt^Desoxiption  of  weapon  in  indietment^-<;;ited  in  State  t.  Knad- 
ler,  40  Kan.  359,  19  Pac.  923,  holding  that  an  indictment  charging  that  accused 
with  intent  to  kill,  etc.,  assaulted  F.  "with  a  deadly  weapon,  to  wit,  a  pistol 
loaded  with  powder,  cap,  and  leaden  ball,  *  *  *  in  the  hands  of  accused, 
sufficiently  alleged  the  manner  of  the  assault  and  the  person  assaulted;  State 
V.  Douglas,  53  Kan.  669,  37  Pac.  172,  holding  that  an  indictment  charging  tiiat 
an  assault  was  committed  with  "a  knife,  being  a  dangerous  weapon,"  sufficiently 
described  the  knife. 

Cited  in  note  in  69  Am.  Dec.  433,  on  sufficiency  of  indictment  for  assault  with 
intent  to  kill. 

25  KAK.  701,  BEID  ▼.  KENWORTHY 

Statute  of  £rand»— Snilleieney  of  n&enuirandmn.— Cited  in  Fry  ▼.  Piatt,  32 
Kan.  62,  3  Pac  781,  holding  that  a  receipt  was  so  uncertain  as  to  consideratioii 
aa  to  be  insufficient  under  the  statute  of  frauds  as  a  contract  to  sell  land ;  Boss 
V.  Allen,  45  Kan.  231,  25  Pac.  570,  10  U  B.  A.  835,  holding  that,  to  comply  with 
the  statute  of  frauds,  the  memorandum  must  state  the  contract  with  reasonable 
certainty,  so  that  its  substance  can  be  understood  from  the  writing  or  by  direct 
reference  to  some  extrinsic  writing,  without  resort  to  oral  proof;  Hartshorn  t. 
Smart,  67  Kan.  543,  73  Pac.  t3,  holding  that  a  contract  to  sell  land  described  as 
"the  s«>utheast  of  twenty-five,  nine,  Kiugman,  Kansas,*'  did  not  sufficiently  de- 
scribe the  land  to  satisfy  the  statute  of  frauds. 
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26  KAH.  705,  EOXEBT  t.  MoBEE,  fikuae  ca«e  om  ralMoqvm&t  appeal, 
27  Kaau  232 


TraiMosipt— Coatplateness— C«rtllloat6^-Oited  in  Neiswender  v,  James,  41 
Kan.  468,  21  Pac  573,  holding  that,  to  review  a  case  on  a  transcript  of  the  rec- 
ord, the  transcript  most  contain  the  complete  record ;  Westbrook  y.  Schmaus,  51 
Kan.  214,  32  Pac.  892 ;  Cook  v.  Ohalliss,  55  Kan.  363,  40  Pac.  643— holding  that, 
for  the  purpose  of  certifying  the  transcript,  the  clerk  cannot  determine  what  are 
material  acts  and  proceedings  of  the  court,  but  should  make  and  certify  a  full  and 
correct  transcript  of  all  the  proceedings;  Smith  ▼•  Territory,  14  OkL  162,  77  Pac. 
187;  Walcher  v.  Stone,  16  OkL  130,  79  Paa  771— holding  that  a  transcript  of 
the  record  is  not  sufficiently  authenticated,  unless  the  clerk's  certificate  states  that 
it  contains  all  the  records  and  proceedings  in  the  case. 

25  KAN.  707,  ABN  ▼.  HOPPIN 

Taxes— Idea  for  taxes  paid.-^ited  in  Russell  y.  Hudson,  28  Kan.  09,  hold- 
ing that  under  the  statute  all  taxes  upon  realty,  with  all  proper  penalties  and 
interest,  are  liens  thereon  from  the  time  they  accrue  until  paid  by  the  person 
liable;  Belz  v.  Bird,  31  Kan.  139,  1  Pac.  246;  Canine  v.  Finnup,  5  Kan.  App. 
798,  48  Pac.  992 ;  Bird  y.  Belz,  33  Kan.  391,  6  Pac.  627— holding  that  in  a  mort- 
gage foreclosure  proceeding  the  court  could  declare  the  amount  of  taxes  pre^'iously 
paid  on  the  land,  with  interest,  a  lien  on  the  premises  or  order  them  to  be  sold  to 
satisfy  it;  Jackson  y.  Challiss,  41  Kan.  247,  21  Pac.  87,  holding  that  one  un- 
successfully suing  to  recover  property  claimed  under  tax  deeds,  upon  a  findiuu 
that  the  deeds  were  invalid,  was  entitled  to  a  lien  on  the  lot  under  Tax  Law 
(Laws  1874,  c.  34)  |  142,  for  all  taxes  paid  by  him  and  his  grantor,  with  interest. 

Cross-petition  in  error.— Cited  in  Flint  y.  Douglass,  28  Kan.  414,  as  to  cross- 
petition  in  error. 

26  KAN.  709,  WAKEFIECB  t.  PATTERSON 

£leotions-<IrreKnlarities.— Cited  in  note  in  90  Am.  St  Rep.  77,  on  irreg- 
ularities aYoiding  elections. 

26  KAN.  719,  IfT.  PLEASANT  TP.  t.  HOBART 

Sealed  liond  witluint  oonsideration.— Cited  in  note  in  96  Am.  Dec.  289,  on 
right  to  enforce  bond  under  seal,  though  without  consideration. 

25  KAN.  723,  CAMPBELL  t.  FULLER 

Joininic  ooaunon  oovnt  with  ono  on  contract.*- Cited  in  Berry  y.  Craig,  76 
Kan.  845,  91  Pac.  918,  holding  that,  in  an  action  for  a  real  estate  broker's  serY-' 
ices,  a  count  for  the  reasonable  Yalue  of  the  serYices  may  be  joined  with  one  on 
the  express  contract. 

Modiflcation  of  requested  instmctions.— Oted  in  Bishop  y.  Atchison,  T. 
A  S.  F.  K.  Co.,  73  Kan.  761,  84  Pac.  718,  holding  that  while,  as  a  rule,  it  is  im- 
'  proper  to  so  modify  instructions  asked  that  the  modification  cannot  be  distin* 
•guished  from  the  instructions  asked,  where  the  party  requesting  them  does  not 
complain  of  an  interlineatlGn  by  the  court  and  it  is  not  shown  what  tlie  inter^ 
lineation  was,  there  was  no  rsYersible  error. 

26  KAN.  729,  ATCHISON,  T.  ft  S.  P.  R.  CO.  t.  COMBS 

Plcadinc  and  proofs— Cited  in  McKinstry  y.  Carter,  48  Kan.  428,  29  Pac 
597,  holding  that  a  personal  judgment  cannot  be  rendered  against  a  party  in  a 
partition  action,  where  it  is  not  supported  by  the  pleadings. 
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25  KAir.  731,  ABHOR  t.  PTB 

Bona  llde  pnrol&aaex^-BislitB  m»  asidast  parol  easement.— Cited  in  Job- 
\ing  V.  Tuttle,  75  Kan.  d61,  89  Pac.  099,  9  1,.  B.  A.  (N.  S.)  960,  holding  that 
where  no  instrument  of  record  showed  the  existence  of  any  servitude  by  winch  an 
adjoining  owner  was  entitled  to  use  mineral  springs  free,  and  the  grantee  of  soch 
land  purchased  without  notice  thereof,  such  an  easement  cannot  be  claimed  against 
the  grantee. 

26  KAK.  736,  B.  M.  08B0BNB  ft  OO.  ▼.  8TAS8EK 

Beeovery  of  profits  as  damages.— Cited  in  Oarbondale  Inv.  Co.  ▼.  Bardick, 
58  Kan.  517,  50  Pac.  442,  holding  damages  for  loss  of  profits  speculative  and 
contingent  in  character;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Thomas,  70  Kan.  409,  78 
Pac.  861,  holding  that  a  claim  of  damages  for  speculative  profits  was  too  specu- 
lative, remote,  and  contingent  to  be  recoverable. 

Cited  in  note  in  53  L.  B.  A.  79,  on  loss  of  profits  as  element  of  damages  for 
breach  of  contract* 

26  KAH.  738,  SMITH  ▼.  ATCHISOK,  T.  A  S.  F.  B.  CO.,  Same  case  en 
subsequent  appeal,  28  Kan.  541 

Oontribntory  aesUgence  of  parents— Jnry  question.— Cited  in  Atchison, 
T,  &  S.  F.  R,  Go.  v.  Calvert,  52  Kan.  547,  34  Pac.  976,  holding  it  to  be  a  ques- 
tion of  fact,  in  an  action  for  personal  injuries  to  a  child,  whether  the  parents  have 
been  guilty  of  contributory  negligence;  Atchison,  T.  &  S.  F.  B.  Co.  v.  McFar- 
land,  2  Kan.  App.  t>t)2,  4'6  Pac.  788,  holding  that  the  question  of  the  parents'  con- 
tributor' negligence  was  for  the  jury  in  an  action  for  injuries  to  a  child  on  a  rail* 
road  track. 

Cited  in  n6te  in  21  L.  R.  A.  82,  on  contributory  negligence  <rf  parent  or  cus- 
todian as  bar  to  negligence  action  by  child. 

Neglisenee  of  railroad  oompany.— Cited  in  Kansas  City,  Ft.  S.  &  M.  R.  O- 

v.  Campbell,  6  Kan.  App.  417,  49  Pac.  817,  holding  that  it  was  wanton  negligence 
for  brakemen  to  send  two  loaded  cars  unattended  down  an  incline  against  other 
cars  containing  unattended  people. 

Trespassing^  eMldren— Dnty  to  prevent  injnry  to.-^ited  in  note  in  32 
Jj,  R.  A.  (N.  S.)  567,  on  duty  of  property  owner  to  trespassing  child. 

25  KAN.  746,  AMES  ▼.  BBIMSDEM 

Vaoatins  jndsmont.— Cited  in  List  y.  Jockheck,  45  Kan.  748,  27  Pac  ISi 
holding  that  Code  Civ.  Proc.  |  542,  subd.  2,  authorising  the  Supreme  Court  to  re- 
verse, vacate,  or  modify  an  order  granting  or  refusing  a  new  trial,  has  no  ap- 
plication to  an  order  vacating  or  suspending  a  judgment  temporarily  only  under 
section  568,  570,  572,  573. 

Erroneous  Jndcment^Tallditsr.— Cited  in  Clevenger  ▼.  Figley,  68  Kan.  699, 
75  Pac.  1001,  as  to  validity  of  erroneous  judgment  rendered  in  a  case  as  to  which 
the  court  has  jurisdiction. 

S5  XAir.  761,  INTOXICATING  UQUOB  OASES,  37  AM.  BSP.  884 

Oonstitntional  law-^-Oonf  erring  ezeeutiTe  powers  on  Judiciary  and  Ja- 
dieial  powers  on  execntiTe.— Cited  in  Martin  &  Milliken  v.  Probate  Judge,  31' 
Kan.  146,  4  Pac.  158;  State  v.  Durein,  70  Kan.  13,  80  Pac.  987;  Randall  v. 
Board  of  County  Com'rs  of  Butler  County,  65  Kan.  20,  68  Pac.  1088~-holding 
that  under  the  statute  the  duty  of  granting  druggists*  permits  to  sell  intoxicants 
is  cast  upon  the  probate  judge,  rather  than  on  the  probate  court ;  State  ▼.  Brown, 
35  Kan.  167,  10  Pac.  594;    Mendenhall  v.  Burton,  42  Kan.  670,  22  Pac.  558; 
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Board  of  Com'zs  of  Miami  Connty  t.  Collins,  47  Kan.  417,  28  Pac.  175;  In  re 
SimB,  64  Kan.  1,  87  Pac.  136,  25  L.  R.  A.  110,  45  Am.  St  Rep.  261 ;  Shreves 
V.  Gibson,  76  Kan.  709,  92  Pac.  584;  State  v.  Johnson,  61  Kan.  808,  60  Pac. 
1068,  49  li.  R.  A.  602— holding  that  judicial,  quasi  judicial,  or  ministerial  powexB 
may  be  conferred  upon  probate  courts  and  judges,  in  addition  to  the  ordinary 
powers  conferred  by  the  Constitution;  Allen  y.  Burrow,  69  Kan.  812,  77  Pac. 
555,  2  Ann.  Cas.  539,  holding  that  the  provision  of  the  Australiau  Ballot  Iatv 
creatiiig  a  special  tribunal  to  settle  disputes  regarding  nominations  for  public  of- 
fice and  making  its  decisions  final  does  not  grant  judicial  powers  to  executive  of- 
ficers or  impair  the  original  jurisdiction,  of  the  Supreme  Court ;  Moore  t.  Nation, 
80  Kan.  672,  103  Pac.  107,  23  L.  R.  A.  (N.  S.)  1115,  18  Ann.  Cas.  397;  Dol- 
man ▼.  Board  of  Com'rs  of  Shawnee  County,  9  Kan.  App.  344,  61  Pac.  312— hold- 
ing that  the  prohibitory  law  in  effect  made  the  probate  judge  a  commissioner  of 
licenses. 

Same— ▼alldlty  of  statutes  and  ordlnaaoes.— Cited  in  State  ▼.  Whisner, 
35  Kan.  271,  10  Pac.  852,  holding  that  the  prohibitory  law  is  not  unconstitutional ; 
Koester  y.  State,  86  Kan.  27,  12  Pac.  339 ;  State  v.  Lindgrove,  1  Kan.  App.  51, 
41  Pac  688— holding  that  a  statute  placing  the  sale  of  intoxicants  in.  the  hands  of 
registered  pharmacists  and  druggists  for  sale  is  reasonable  and  not  unconstitu- 
tional ;  City  of  Fontana  ▼.  Grant,  6  Kan.  App.  462,  50  Pac  104,  holding  that  an 
ordinance  prohibiting  the  sale  of  hop  tea  or  other  liquid  containing  alcohol  in  in- 
sufficient quantities  to  intoxicate  is  void. 

Cited  in  note  in  1  Am.  St.  Rep.  645,  on  power  of  state  to  regulate  or  prohibit 
sale  or  manufacture  of  articles ;  in  34  L.  R.  A.  (N.  S.)  893,  on  power  to  regulate 
sale  of  ''soft**  drinlcs. 

Ooastniotioa  of  statutes.— Cited  in  Wengcr  y.  Taylor,  89  Kan.  754,  18  Pac. 
911 ;  Demaree  v.  Scatcs,  50  Kan.  275,  32  Pac.  1123,  20  L.  R.  A.  97,  84  Am.  St. 
Rep.  113 ;  Rouse  v.  Harry,  55  Kan.  589,  40  Pac  1007— holding  that  the  sense  and 
reason  of  the  law  is  the  soul  of  the  law ;  State  ▼.  Bush,  47  Kan.  201,  27  Pac.  834, 
18  L.  R.  A.  607^;  State  v.  Wilson,  65  Kan.  237— holding  that  the  legislative  intent, 
if  clearly  discoverable,  should  be  followed,  even  though  apparently  contrary  to  the 
letter  of  the  statute;  Rouse  v.  Redinger,  1  Kan.  App.  355,  41  Pac.  433,  holding 
that  the  spirit  as  well  as  the  letter  of  the  law  should  be  considered  in  construing 
statutes. 

Judicial  notioe.— Cited  in  State  v.  Pigg,  78  Kan.  618,  97  Pac  859,  19  L.  R. 
A.  (N.  S.)  848,  130  Am.  St  Rep.  387,  holding  that  a  "Manhattan  cocktail"  is.  gen- 
erally and  popularly  known  as  an  intoxicating  liquor  and  no  proof  of  its  intoxi- 
cating character  Is  necessary. 

IntozieatInK  liquors— Wliat  consti tilths.— Cited  in  State  t.  Coulter,  40 
Kan.  87,  19  Pac.  868,  holding  that  a  compound  containing  28  per  cent,  alcohol 
which  was  sold  as  a  beverage,  and  will  produce  intoxication  if  taken  in  sufficient 
quantities,  is  an  ^intoxicating  liquor"  within  the  prohibitory  law ;  State  v.  Schae- 
fer,  44  Kan.  90,  24  Pac.  92,  holding  that  sweet  cider  is  not  intoxicating  liquor 
within  the  prohibitory  law ;  State  v.  McLafferty,  47  Kan.  140,  27  Pac.  843,  hold- 
ing that  all  fermented  liquor  such  as  "hard  cider''  is  intoxicating  within  the  pro- 
hibitory law ;  State  t.  May,  52  Kan.  53,  84  Pac.  407,  holding  that  the  presence 
or  absence  of  any  particular  ingredient  does  not  determine  whether  liquor  is  in- 
toxicating within  the  prohibitory  law;  State  v.  Raynolds,  5  Kan.  App.  515,  47 
Pac.  573,  holding  that  to  be  an  intoxicating  liquor  within  the  prohibitory  law  a 
compound  of  several  ingredients  or  liquors  must  be  susceptible  of  being  taken  in 
sufficient  quantities  to  produce  intoxication  and  be  reasonably  used  as  a  sub- 
stitute for  ordinary  drinks ;  De  Graff  v.  State,  2  Okl.  Cr.  519,  103  Pac  588,  on 
the  sale  of  beverages  contrary  to  the  prohibitory  act 

Cited. in  note  in  53  Am.  Rep.  86,  on  what  liquors  are  ^'spirituous,"  "intozi- 
eating,"  etc ;   in  12  Am.  St.  Rep.  353  (par.  1),  on  intoxicating  liquors ;  in  20  L. 
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R.  A.  046,  647,  649,  on  scope  of  statutory  restrictions  as  to  sale  of  "sinritnoDs," 
''vinous,"  "formented,"  and  other  intoxicating  liquors. 

Same— Question  of  fact .^Gi  ted  in  City  of  Topeka  t.  Zufall,  40  Kan.  47, 
19  Pac.  859,  1  L.  R.  A.  387,  holding  that,  in  a  prosecution  for  violating  a  city 
ordinance  by  selling  peach  cider,  it  is  a  question  of  fact  whether  6  per  cent  al- 
cohol will  make  it  an  intoxicating  liquor. 

Sane— Physioian's  yenuit.— Cited  in  Sute  ▼.  Fleming,  82  Kan.  588,  6  Pac 
19,  holding  that  the  purpose  of  the  statute  requiring  a  permit  to  physidans  fo^ 
nishing  intoxicants  m  a  medicine  la  to  prevent  their  sale  for  use  as  a  beveiaft. 


ruBLisHivs  oa,  ranrsas,  n»  tavl. 
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